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PREFACE 


It has becn the pttrpose of the Editor in prcparing this his Third Revision to 
treat nuich more fully all encyclopsedic titles, except those in which there has been 
no development in recent years, while adding many dictionary and other minor 
titles not found in the last Revision. These objects and the great changes since 
1898, the date of the last Revision, in the questions which have occupied the 
courts, have required the extension of the work to three volumes. The titles of 
both State and Federal cascs have for the first time been inserted, as well as 
the volumes of the different series of reports other than those of the official series. 
Titles of a statutory and changing naturc have been treated less fully, so as to 
avoid purely ephemeral matter. 

Judge Baldwin (Modern Political Institutions 241) quotcs Jeremiah Mason 
as saying that the development of an American Jurisprudence can only be looked 
for from the courts of the National Government. The Editor has been guided by 
that thought and sees in it a hope of increasing uniformity of law, towards which 
the profession, in its work on uniform legislation, is making real progress. He 
has therefore constantly cited the decisions of the Supreme Court of the United 
States and very frequently those of the lower Federal Courts. Of course, on 
many of the questions now being passed upon by the State Courts, the decisions 
of the Supreme Court are of binding authority. 

The Editor is indebted to George H. Bates for many important titles, such as 

Constitutional Law, Constitution of the Unitcd States, Restraint of Trade and 

Equity; to R. C. Wildes for valuable assistance throughout; to Charles G. Fen- 

wick, Ph. D. (Johns Hopkins), author of the “Neutrality Laws of the United 

States,” for revising and in many cases rewriting the titles relating to Interna- 

tional Law; and to Norman B. Gwyn, M. D., for revising the titles relating to 

Medical Jurisprudence. t, 

Fraxcis Rawle. 

Philadelphia, November 3, 1914. 


(v) 





PREFACE TO THE FIRST EDITION 


To TiiE difficulties which the author experienced on his admission to the bar, 
the present publication is to be attributed. His endeavors to get forward in his 
profession were constantly obstructed, and liis efforts for a long time frustrated, 
for want of that knowledge which his elder brethren of tlie bar seemed to possess. 
To find among the reports and the various treatises on the law the object of his 
inquiry, was a difficult task: he was in a labyrinth without a guide; and much of 
the time which was spent in finding his way out might, with the friendly assist- 
ance of one who was acquainted with the construction of the edifice, have been 
saved, and more profitably employed. He applied to law dictionaries and digests 
within his reach, in the hope of being directed to the source whence they derived 
their learning; but he was too often disappointed : they seldom pointed out the 
authorities where the object of his inquiry might be found. It is true such works 
contain a great mass of information, but, from the manner in which they have 
been compiled, they sometimes embarrassed him more than if he had not consulted 
them. They were written for another country, possessing laws different from 
our own, and it became a question how far they were or were not applicable here. 
Besides, most of the mattcr in the English law dictionaries will be found to have 
been written while the feudal law was in its full vigor, and not fitted to the pres- 
ent times, nor calculated for present use, even in England. And there is a great 
portion which, though useful to an English lawyer, is almost useless to the Ameri- 
can student. What, for example, have we to do with those laws of Great Britain 
which relate to the person of their king, their nobility, their clergy, their navv, 
their army; with their game laws; their local statutes, such as regulate their 
banks, their canals, their exchequer, their marriages, their births, their burials, 
tlieir beer and ale houses, and a variety of similar subjects? 

The most modern law dictionaries are compilations from the more ancient, 
with some modifications and alterations; and, in many instances, they are servile 
copies, without the slightest alteration. In the mean time the law has undergone 
a great change. Formerly the principal object of thc law seemed to be to regulate 
real property, in all its various artificial inodifications, while little or no attention 
was bestowed upon the rules which govern personal property and rights. The 
mercantile law has since arisen, like a bright pyramid, amid the gloom of the 
feudal law, and is now far more important in practice than that which refers to 
real estate. The law of real property, too, has changed, particularly in this coun- 
try. 

The English law dictionaries would be very unsatisfactor>' guides, evcn in 
pointing out where the laws relating to the acquisition and transfer of real es- 
tate, or the laws of descent in the United States, are to be found. And the student 
who seeks to find in the Dictionaries of Cowel, Manly, Jacobs, Tomlins, Cun- 
ningham, Burn, Montefiore, Pott, Whishaw, Williams, the Termcs de la Ley, or 
any similar compilation, any satisfactory account in relation to international law, 
to trade and commerce, to maritime law, to medical jurisprudence, or to natural 
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law. will probably not be fully gratified. He cannot, of course, expect to find in 
them any thing in relation to our government, our constitutions, or our political or 
civil institutions. 

It occurred to the author that a law dictionary, written entirely anew, and 
calculated to remedy those defects, would be useful to the profession. Probably 
ovcrrating his strength, he resolved to undertake the task; and, if he should not 
fully succeed, he will have the consolation to know that his effoft may induce 
some more gifted individual, and better qualified by his learning, to undertake 
such a task, and to render the American bar an important service. Upon an ex- 
amination of the constitution and laws of the United States, and of the several 
states of the American Union, he perceived many technical expressions and much 
valuable information which he would be able to incorporate in his work. Many 
of these laws, although local in their nature, will be found useful to every lawyer, 
particularly those engaged in mercantile practice. As instances of such laws the 
reader is referred to the articles Acknowlcdgment , Descent, Divorce, Letters of 
Administration and Limitation. It is within the plan of this work to explain such 
technical expressions as relate to the legislative, executive, or judicial departments 
of the government; the political and the civil rights and duties of the citizens; 
the rights and duties of persons, particularly such as are peculiar to our institu- 
tions, as, the rights of descent and administration; of the mode of acquiring and 
transferring property; to the criminal law, and its administration. It has also 
been an object with the author to embody in his work such decisions of the courts 
as appeared to him to be important, either because they diifered from former judg- 
ments, or because they related to some point which was before either obscure or 
unsettled. He does not profess to have examined or even referred to all the 
American cases: it is a part of the plan, however, to refer to authorities, gen- 
erally, which will lead the student to nearly all the cases. 

The author was induced to believe that an occasional comparison of the civil, 
canon, and other systems of foreign law, with our own, would be useful to the 
profession, and illustrate many articles which, without such aid, would not appear 
very^ clear; and also to introduce many terms from foreign laws, which may sup- 
ply a deficiency in ours. The articles Condonation, Bxtradition, and Novation 
are of this sort. He was induced to adopt this course because the civil law has 
been considered, perhaps not without justice, the best system of written reason; 
and as all laws are, or ought to .be, founded in reason, it seemed peculiarly proper 
to have recourse to this fountain of wisdom: but another motive influenced this 
decision; one of the states of the Union derives most of its civil regulations from 
the civil law; and there seemed a peculiar propriety, therefore, in introducing it 
into an American law dictionary. He also had the example of a Story, a Kent, 
Mr. Angell, and others, who have ornamented their works from the same source. 
And he here takes the opportunity to acknowledge the benefits which he has de- 
rived from the learned labors of these gentlemen, and of those of Judge Sergeant, 
Judge Swift, Judge Gould, Mr. Rawle, and other writers on American law and 
jurisprudence. 

In the execution of his plan, the author has, in the first place, defined and ex- 
plained the various words and phrases, by giving their most enlarged meaning, 
and then all the shades of signification of which they are susceptible; secondly, 
he has divided the subject in the manner which to him appeared the most natural, 
and laid down such principles and rules as belong to it; in these cases he has gen- 
erally been careful to give an illustration, by citing a case whenever the subject 
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seemed to require it, and referring to otliers supporting the same point; thirdly, 
whenevcr the article admitted of it, he has compared it with the laws of other 
countries within his reach, and pointed out thcir concord or disagreement; and, 
fourthly, he has rcferred to the authorities, the abridgments, digests, and the 
ancicnt and modern treatises, where the subject is to be found, in order to facili- 
tate the rcscarches of the student. Ile desires not to be uncierstood as professing 
to cite cases always exactly in point; on the contrary, in many instances the au- 
thorities will probably be found to be but distantly connected with the subject un- 
der examination, but still connected with it, and they have been added in order 
to lead the student to mattcr of which he may possibly be in pursuit. 

To those who are aware of the difficulties of the task, the author deems it un- 
necessarv to make any apology for the imperfections which may be found in the 
work. His object has been to be useful: if that has been accomplished in any 
degree, he will be amply rewarded for his labor; and he relies upon the generous 
liberality of the members of the profession to overiook the errors which may have 
been committed in his endeavors to serve thcm. Joiin Bouvicr. 

PniLADKLPniA, September, 1839. 
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REVIEW 


OF BOUVIER’S LAW DICTIONARY AND “INSTITUTES 

OF AMERICAN LAW ” 

BY S. AUSTIN ALLIBONE, LL.D. 

AUTHOR OF "THE DICTIONARY OF AUTHORS” 


From the Xorth American Rcviexo for July , 1861 


The author of these volumes taught lawyers by his books, but he taught all 
men by his example, and we shouid therefore greatly err if we failed to hold up, 
for the imitation of all, his successful warfare against early obstacles, his uncon- 
querable zeal for the acquisition of knowledge, and his unsparing efforts to dis- 
tribute the knowledge thus acquired for the benefit of his professional brethren. 
F.orn in the village of Codognan, in the department Du Gard, in the south of 
France, in the year 1787, at the age of fifteen he accompanied his father and 
mother—the last a member of the distinguished family of Benezet—to Pniladel- 
phia, where he immediately applied himself to those exertions for his own sup- 
port which the rapid diminution of his father’s large property had rendered 
necessary. In 1812 he became a citizen of the United States, and about the same 
time removed to West Pliiladelphia, where he built a printing-office, which still 
exists as an honorable monument of his enterprise. Two vears later we find him 
settled at Brownsville, in the western part of Pennsylvania, where, in 1814, he 
commenced the publication of a weekly newspaper, entitled <4 The American Tele- 
graph.” In 1818, on Mr. Bouvier’s removal to Uniontown, he united with it 
“The Genius of LibertyU and thenceforth issued the two journals in one slieet, 
under the title of “The Genius of Liberty and American Telegraph.” He re- 
tained his connection with this periodical until July 18, 1820. 

It was while busily engaged as editor and publisher that Mr. Bouvier resolved 
to commence the study of the law. He attacked Coke and Blackstone with the 
determination and energy which he carried into every department of action or 
speculation, and in 1818 he was admitted to practice in the Court of Common 
Pleas of Fayette county, Pennsylvania. During the September term of 1822 he 
was admitted as an attorney of the Supreme Court of Pennsylvania, and in the 
following year he removed to Philadelphia, where he resided until his cleath. In 
1836 he was appointed by Governor Ritner Recorder of tlie City of Philadelphia, 
and in 1838 was commissioned by the same chief magistrate as an Associate 
Judge of the Court of Criminal Sessions. But the heavy draughts upon time and 
strength to which he was continually subjected had not been permitted to divert 
his mind from the cherished design of bestowing upon his profession a manual 
of which it had long stood in urgent need. While laboring as a student of law, 
and even after his admission to the bar, he had found his efforts for advance- 
ment constantly obstructed, and often frustrated, by the want of a convenientlv 
arranged digcst of that legal information which every student should have, and 
which every practising lawyer must have, ahvays ready for immediate use. 1 ne 
English Law Dictionaries— based upon the jurisprudence of another country, 
incorporating peculiarities of the feudal law, that are to a great extent obsolete 
even in England, only partially brought up to the revised code of Grcat Britain, 
and totally omitting the distinctive features of our own codes—were manifestly 
insufficient for the wants of the American lawver. A Law Dictionary for the 
profession on this side of the Atlantic should present a faithful incorporation of 
the old with the new, —of the spirit and the principles of the earlier codes, and 
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the “newness of the letter M of modern statutes. The Mercantile Law, with the 
large body of exposition by which it has been recently illustrated ; the Law of 
Real Property in the new shape which, especially in America, it has latterly as- 
sumed; the teclmical expressions scattered hcrc and there throughout the Con- 
stitution of the Unitcd States, and the constitutions and laws of the several States 
of the American Union,—all these, and more than these, must be within the law- 
ycr's easy reach if he would be spared embarrassment, mortification, and de- 
cadence. 

A work which should come up to this standard would indeed be an invaluable 
aid to the profession; but what hope could be reasonably entertained tnat the 
requisites essential to its preparation —the learning, the zeal, the acumen to an- 
alyze, the judgment to synthesize, the necessary leisure, the y persevering industry, 
and the bodily strength to carry to successful execution—would ever be combined 
in one man? Mr. E>ouvier determined that it should not be his fault if such a 
work was not at least honestly attempted. Bravely he wrought, month in and 
out, year in and out, rewarded for his self-denying toil by each well-executed ar- 
ticle, and rejoicing, at rare and prized intervals, over a completed letter of the al- 
phabet. 

In 1839 the author had the satisfaction of presenting in two octavo volumes 
the results of his anxious toils to his brethren and the world at large; and the 
approving verdict of the most eminent judges —Judge Story and Chancellor Kent, 
for example— assured him that he had “not laborcd in vain, ,, nor “spent his 
strength for naught.” This was well; but the author himself wasjhe most rigid 
and unsparing of his critics. Contrary to the practice of many writers, consider- 
ing the success of the first and second editions as a proper stimulus to additional 
accuracy, fulness, and completeness in every part, in 1848, when the third edition 
was called for, the second having been published in 1843, he was able to announce 
that he had not only “remodelled very many of the articles contained in the for- 
mer editions,” but also had “added upwards of twelve hundred new ones.” He 
also presented the reader with u a very copious index to the whole, which, at the 
same time that it will assist the inquirer, will exhibit the great number of subjects 
treated of in these volumes.” 

He still made collections on all sides for the benefit of future issues, and it was 
found after the death of the autlior, in 1851, that he had accumulated a large 
mass of valuable materials. These, with much new matter, were, by competent 
editorial care, incorporated into the text of the third edition, and the whole was 
issued as the fourth edition in 1852. The work had been subjected to a thorough 
revision,—inaccuracies were eliminated, the various changes in the constitutions 
of several of the United States were noticed in their appropriate places, and un- 
der the head of “Maxims” alone thirteen hundred new articles were added. 

That in the ensuing eight years six more editions were called for by the pro- 
fessiòn, is a tribute of so conclusive a character to the merits of the work that 
eulogy seems superfluous. Let us, then, briefly examine those features to which 
the great professicnal popularity of the Law Dictionary is to be attributed. Some 
of these, specified as desiderata, have been already referred to with sufficient par- 
ticularity. But it has been the aim of the author to cover a wider field than the 
one thus designated. He has included in his plan technical expressions relating 
to the legislative, executive, and judicial departments of the government; the 
political and the civil rights and duties of citizens; the rights and duties of per- 
sons, especially such as are peculiar to the institutions of the United States,— 
for instance, the rights of descent and administration, the mode of acquiring and 
transferring property, and the criminal law and its administration. 

He was persuaded—and here as elsewhere he has correctly interpreted the 
wants of the profession—that an occasional comparison of the civil, canon, and 
other systems of foreign law with our own would be eminently useful by way of 
illustration, as well as for other purposes too obvious to require recital. We will 
barely suggest the advantage to the student of civil law or canon law of having at 
hand a guide of this character. And we would express our hope that the student 
of civil or of canon law is not hereafter to be that rara àvis in the United States 
which, little to our credit, he has long been. He who would be thoroughly fur- 
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nished for his high vocation will not be satisfied to slake his thirst for knowledge 
even at the streams (to which, alas! few aspire) of Bracton, Britton, or Fleta; he 
will ascend rather to the fountains from which these drew their fertilizing sup- 
plies. 

To suppose that he who draws up many thousands of definitions, and cites 
whole libraries of authorities, shall never err in the accuracy of statement or the 
relevancy of quotation, is to suppose such a combination of the best qualities of a 
Littleton, a Fearne, a Butler, and a Hargrave, as the world is not likely to behold 
while law-books are made and lawyers are needed. If Chancellor Kent, after 
“running over almost every article in’' the first edition (we quote his own lan- 
guage), was “deeply impressed with the evidcnce of the industry, skill, learning, 
and judgment with which the work was completcd,” and Judge Story expressed a 
like favorable verdict, the rcst of us, legal and lay, may, without any unbecoming 
humiliation, accept their dicta as conclusive. We say lcgal and lay; for the lay 
reader will make a sad mistake if he supposes that a Law Dictionary, especially 
this Law Dictionary, is out of “his line and measure. M On the contrary, the Law 
Dictionary should stand on the same shelf with Sismondi’s Italian Republics, Rob- 
ertson’s Charles the Fifth, Russell’s Modern Europe, Guizot’s Lectures, Hallam s 
Histories, Prescott’s Ferdinand and Isabella, and the records of every country in 
which the influences of the canon law, the civil law, and the feudal law, separately 
or jointly, moulded society, and made men, manners, and customs what they were, 
and, to no small extent, what they still are. 

In common with the profession on both sides of the water, Judge Bouvier had 
doubtless often experienced inconvenience from the absence of an Index to Mat- 
thew Bacon's New Abridgment of the Law. Not only was this defect an objec- 
tion to that valuable compendium, but since the publication of the last edition there 
had been an accumulation of new matter which it was most desirable should be 
at the command of the law student, the practising lawver, and the bench. In 
1841 Judge Bouvier was solicited to prepare a new edition, and undertook the 
arduous task. The revised work was presented to the public in ten roval octavo 
volumes, dating from 1842 to 1846. With the exception of one volume, edited 
by Judge Randall, and a part of another, edited by Mr. Robert E. Peterson. Judge 
Bouvier’s son-in-law, the whole of the labor, including the copious Index, fell up- 
on the broad shoulders of Judge Bouvier. This, the second Amcrican, was 
based upon the seventh English edition, prepared by Sir Henry Gwillim and 
Messrs. C. E. Dodd and William Blanshard, and published in eight royal octavos 
in 1832. In the first three volumes Bouvier confincs his annotations to late Ameri- 
can decisions; but in the remaining volumes he refers to recent English as well 
as to American Reports. 

But this industrious scholar was to increase still further the obligations under 
which he had already laid the profession and the public. The preparation of a 
comprehensive yet systcmatic digest of American law had been for years a favorite 
object of contemplation to a mind which had long admired the analytical system 
of Pothier. Unwearied by the daily returning duties of his oifice and the bench, 
and by the unceasing vigilance necessary to the incorporation into the text of his 
Law Dictionary of the results of recent trials and annual legislation, he laid the 
foundations of his “Institutes of American Law,” and perscveringly added block 
upon block, until, in tlie summer of 1851, he had the satisfaction of looking upon 
a completed edifice. Lawyers who had hailed with satisfaction the success of his 
earlier labors, and those who had grown into reputation since the results of those 
labors were first given to the world, united thcir verdict in favor of this last work. 

It is hardly necessary to rcmark that it was onlv bv a carefully adjusted appor- 
tionment of his hours that Tudge Bouvier was enabled to accomplish so large an 
amount of intellectual labor, in addition to that “which came upon him dailv,”— 
the still beginning, never ending, often vexatious duties connected with private 
legal practice and judicial deliberation. He rose every morning at from four to 
five o’clock, and worked in his library until seven or eight; then lcft his home for 
his office (where, in tlie intervals of business, he was employed on his “Law Dic- 
tionary” or “The Institutes”) or his seat on the bench, and after the labor of the- 
day wrought in his library from five o’clock until an hour before midnight. 
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LAW DICTIONARY 

AND 

CONCISE ENCYCLOPEDIA 


A TABLE OF ABBREVIATIOXS WILL BE FOUXD UXDER THE TITLE ABBREVIATION 


A 


A. The first letter of the alphabet. | 

It is used to distinguisli the first page of 
a folio, the second being marked “b” thus: 
Coke, Litt. 114a, 114 b. It is also used as 
an abbreviation for many words of which 
it is the initial letter. See Audkeviation. 

In Latin phrases it is a preposition, de- 
noting froviy by y in, on, of , at, and is of 
eommon use as a part of a title. 

In Freneh phrases it is also a preposition, 
denoting o/, at, to, for , in, icith. 

Tbe article “a” is not necessarily a singu- 
lar term, it is ofteu used in the sense of 
“any,” and is then applied to more than 
one individual object; National Union Bank 
v. Copeland. 141 Mass. 2CG, 4 N. E. 704; 
Snowden v. Guion, 101 N. Y. 458, 5 N. E. 
822; Thompson v. Stewart, C0 la. 225, 14 N. 
W. 247; sometimes as the; 23 Ch. Div. 595. 

Among the Romans this letter was used in crim- 
lnal trlals. The judges wcre furnished with small 
tables covered with wax, and each one inscribcd on 
It the initlal letter of his vote: A (absolv o) when 
he voted to acquit the accused; C (condemno) 
when he was for condemnation; and N L (non 
liquct ). when the matter did not appear clcarly, and 
he deslred a new argument. 

The letter A (1. e. antiquo, “for the old law”) 
was inscribed upon Roman ballots under the Lex 
Tabcllaria, to ludicate a negative vote; Tayl. Civ. 
Law, 191, 192. 

An abbreviation of advcrsus used for ver- 
sus, indicating the parties to an action. 

An adulteress among the Puritans was 
condciuned to wear the initial letter “A” 
in red cloth on hcr dress. 

AC0NSILI1S. A counsellor. Spclm. Gloss. 

A F0RTI0RI (Lat.). With strongcr rea- 
son; much more. 

A LATERE (Lat. latus, side). Collatcral. 
Used in this sense in speaking of the suc- 
cession to property. Bract. 20 b, G2 b. 

From, on, or at the side; collaterally. 
Uceredcs a latere vcnicntcs, heirs succeed- 
ing collaterally. A latcre ascendit (jus). 
The right ascends collaterally. 

Bouv,—1 


In Civil Law and by Bracton, a synouym 
for e transvcrso , aeross; Bract fol. G7a. 

Applied also to a process or proceeding; 
ICeilw. 159. 

Out of the regular or lawful course; in- 
cidentally or casually. Applicd to the acts 
of strangers, or persons having no legal in- 
terest; Bract. fol. 42 b; Fleta, lib. 3, c. 15, 
§ 13. Confirmatio a latere facta, a confirma- 
tion madc by one having no legai interest (a 
non dornino); Bract. fol. 5Sa. 

At the side of a person; referring to or 
denoting intimacy of conncxion. Justices 
of the Curia Iicgis are described as a laicrc 
rcgis rcsidcntcs , sitting at tbe side of tlm 
Iving; Bract. fol. 10Sa; 2 Beeves Hist Eng. 
L. 250. 

From tlie side of; denoting closeness of 
intimacy or connexion; as a court lield be- 
fore auditors spccialitcr a latcre rcgis dcs- 
tinatis ; Fleta. lib. 2, c. 2, § 4. 

Apostolic; baving full powers to repre- 
sent thc Pope as if he were present. L)u 
Cange, I.cgati a latcrc; 4 Bla. Com. 30G. 

A !G E (Lat cgo, l). A term in feudal 
grants douoting direct tcnure of the superior 
^lord. 2 Bell, II. L. Sc. 133. 

Unjustl.v detaining froin me. Ile is said 
to withhold a mc (from me) who lias ob- 
tained possession of my propcrty unjustly. 
Calvinus, Lex. 

To pay a mc y is to pay from my money. 

A MENSA ET TH0R0 (Lat. from table 
and bcd. but more commonly translated. 
from bed and board). A kind of divoree. 
whieh is rather a separation of the parties 
j by law, than a dissolution of the marriage. 

! See Divokce. 

A NATIVITATE. From birth. 3 Bla. 
Cora. 332; Bcg. Orig. 2GG6. 

A P0STERI0RI (Lat.). Fiem ihe cTeci 
to thc cause; from what coiucs ai er. 
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A PRENDRE (Fr. to take, to seize). 
Higlatfully taken from the soil. 5 Ad. & E. 
TG4; 1 X. & P. 172; Waters v. Lilley, 4 Pick. 
(Mass.) 145, 1G Am. Dec. 333. 

l’sed In the phrase profit d prendre (q. v.) which 
differs from a right of way or other easement which 
confers no interest in the land itself. 5 B & C. 221; 
2 Washb. R. P. 25. 

A PRIORI (Lat.). From the cause to the 
effeet; from what goes before. 

A QUO (Lat.). From which. A court a 
quo is a court from which a cause has been 
removed. The judge a quo is the judge in 
such court. Clegg v. Alcxander, 6 La. 339. 
Its correlative is ad quem, 

A RENDRE (Fr. to render, to yield). 
Which are to be paid or yielded. Profits à 
rcndre comprehend rents and services; Ham- 
mond, Nisi P. 192. 

A RETRO (Lat). In arrear. Fleta, Ub. 
2, c. 55, § 2; id. c. 62, § 14. 

ARUBRO AD NIGRUM (Lat. from red to 
black). From the (red) title or rubric to 
the (black) body of the statute. It was an- 
ciently the eustom to print statutes in this 
manner; Erskine, Inst. 1, 1, 49. 

A. U. C. Lat. al) urbe condita. From 
the foundation of the city, Rome. The era 
from which Romans computed time, being 
assumed to be 753 years before the Christian 
Era. 

A VINCULO MATRIMONII (Lat. from the 
bond of matrimony). A kind of divorce 
which is a dissolution of the marriage con- 
tract or relation. See Divorce. 

AB ACTIS (Lat. actus , an act). A no- 
tary; one who takes down words as they are 
spoken. Du Cange, Acta; Spelm. Gloss. 
Cancellarius. 

A reporter who took down the decisions 
or acta of the court as they were given. 

AB ANTE (Lat. ante, before). In ad- 
vance. 

A legislature cannot agree ab ante to any 
modification or amendment to a law which 
a third person may make; Allen v. McKean, 
1 Sumn. 308, Fed. Cas. No. 229. 

AB ANTECEDENTE (Lat anteccdcns). 
Baforehand. 5 M. & S. 110. 

AB EXTRA (Lat extra , beyond, without). 
From without. Lunt v. Holland, 14 Mass. 
151. 

AB INCONVENIENTI (Lat. inconveniens). 
From hardship; from what is inconvenient. 
An argument ab ineonvenienti is an argu- 
ment drawn from the hardship of the case. 

AB INITIO (Lat. initium f beginning). 
From the beginning; entirely; as to all the 
aets done; in the inception. 

An estate may be sald to be good, an agreement 
to be void, an act to be unlawful, a trespass to 
have existed, ab initio; Plowd. 6a; 11 East 395; 
Sackrider v. M’Donald, 10 Johns. (N. Y.) 253 ; Hop- 


kins v. Hopkins, id. 369 ; 1 Bla. Com. 440. See Ad, 
Eq. 186. Webb’s Poll. Torts Wald’s ed. 477. See 
Trespass ; Teespasser. 

Before. Contrasted in this sense with ex 
post facto, 2 Shars. Bla. Com. 308; or with 
postea , Calvinus, Lex., initium. 

AB INTESTAT. Intestate. 2 Low. Can. 
219. Merlin, Repert. 

AB INTESTAT0 (Lat. tcstatus , having 
made a will). From an intestate. Used 
both in the common and civil law to denote 
an inheritance derived from an ancestor wlio 
dicd without making a will; 2 Shars. Bla. 
Com. 490; Story, Confl. L. 4S0. 

AB INVITO (Lat. invitum) . Unwillingly. 
Sce Invitüm. 

A B IRAT0 (Lat. iratus, an angry man). 
By one who is angry. A devise or gift made 
by a man adversely to the interest of his 
heirs, on account of anger or liatred against 
them, is said to be made ab irato. A suit to 
set aside sucli a will is called an action ab 
irato; Merlin, Repert. AJ) irato. 

AB URBE C0NDITA. See A. U. C. 

ABACTQR (Lat. aJ) and agere , to lead 
away). One who stole cattle in numbers. 
Jacob, Law Dict. One who stole one horse, 
two mares, two oxen, two she-goats, or five 
rams. AJ)igeus was the term more common- 
ly used to denote such an offender. 

ABADENGO. Spanish Law. Lands, town, 
and villages belonging to an abbot and un- 
der his jurisdiction. All lands belonging to 
ecclesiastical corporations, and as such ex- 
empt from taxation; Escriche, Dicc. Raz. 

Lands of this kind were usually held in mortmain, 
and hence a law was enacted declaring tbat no land 
liable to taxation could be given to ecclesiastical 
institutions (“ningun Realengo non pase a aba- 
dcngo*'), whicb is repeatedly insisted on. 

ABALIENATI0 (Lat. alienatio) . The 
most complete rnethod used among the Ro- 
mans of transferring lands. It could take 
place only between Roman citizens. Cal- 
vinus, Lex., Abalicnatio ; Burr. Law. Dic. 

ABAMITA (Lat.). Tbe sister of a great- 
great-grandfather. Calvinus, Lex. 

ABANDON. To relinquish; forsake; give 
up. The word includes the intention. And 
fhe external act by which it is carried into 
effcct. See Abandonment. 

An abandonee is the person in whose favor 
the property or right is abandoned. 5 M. 
& S. 79. 

ABANDONED AND CAPTURED PR0P- 
ERTY ACT. The act of Congress of March 
12, 1S63, relating to certain property in the 
Confederate States. It expressly excludes 
from its operation property which had been 
used to cariy on war against the United 
States. August 20, 1866, is, as to the opera- 
tion of the act, the date of the end of the 
war. 
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Congross constituted the government trus- 
tee for so much of such property as belonged 
to the faithful Southern people; it was di- 
rected to he sold and tlie proceeds paid into 
tho treasury, claimauts having two ycars to 
bi'ing suit in the Court of Claiius; U. S. y. 
Anderson, 0 Wall. (U. S.) 50, 10 L. Ed. 015. 
It was the property which had been soi/.ed 
or taken froni the eneiny’s possession hy tlie 
United States forces; Bigelow v. Forrest, 0 
Wull. (U. S.) 351, 19 L. Ed. 090. 

ABAND0NMENT. Helinquishment; re- 
nuneiation ; surrender. 

Helinquishment of a right or of property 
with the inteution of not reclaimiug it or 
resuming its ownership or enjoyiueut. The 
relinquishment or surrender of riglits or 
property by one person to another. Tliis 
last deünition was adopted in llickman v. 
Link, 110 Mo. 123, 22 S. W. 472, and there- 
fore it is deemed proper to leave it undis- 
turbed, although it is not technieally aecu- 
rate as to all the sub-titles of Abandonmeut. 
This definition first appeared in the edition 
of 1SG7, in which the author of the title was 
Mr. Phillips, author of “Insurance,” etc. 
Abaudoimient of rights or property generally 
cannot lcgally be made to a specified per- 
son. As used iu lnsurance Law, howeveT, 
it does iuvolve the relinquishmeut of the 
property insured to a specified person—the 
insurer. As Mr. Phillips was not only an 
able writer on Insurance Law but also pres- 
ident of an insurance company, he doubtless 
had the particular form of abandonment 
known in that branch of the law, most prom- 
inent in his mind, and it is not improbable 
that the definition was not intended as a 
general one, but only of those forms of aban- 
donment to which it applied. This seems 
manifest from the fact that the term is cor- 
rectlv defined in the sub-titles with reference 
to their respective subject matters. 

It is a matter of intention and consists in 
giving up a thing wfthout reference to a 
particular person or purpose; there can be 
none to a definite person; Norman v. Corb- 
ley, 32 Mont. 195, 79 Pac. 1059; or for a con- 
sideration; Watts v. Spencer, 51 Or. 202, 94 
Pnc. 39. As applied to property rights it con- 
sists of nonuser and intention; xVlamosa 
Creek Canal Co. v. Nelson, 42 Colo. 140, 93 
Pac. 1112.* A transaction which fails as a 
sale cannot be converted into an abaudon- 
ment; Watts v. Spencer, 51 Or. 202, 94 Pae. 
39. Abandonment implies a relinquishment 
to the public generally, or to the next comer 
—a surrcnder to a particular person not be- 
ing an nbandonment; Stephens v. Mansfield, 
11 Cal. 303. Of two persons both interested 
in a water right, neither party can abandon 
to the other; Norman v. Corbley, 32 Mont. 
195, 79 Pac. 1059. 

In Civil Law. The act by which a debt- . 
or surrenders his property for the benefit of 


bis creditors; Merlin, Repert See Aean- 
donmkxt foh Torts. 

In Maritime Law. The act hy which 
the owner of a ship surreiulers the ship nnd 
freiglit to a ereditor who lias become sueh 
by contraets made by tlie master. 

The effeet of such abandouinent is to rc- 
lease the owner from any further responsi- 
lfility. The privilege in case of contracts is 
limited to those of u marltime niture; Po- 
thier, Chart. Part. sec. 2, art. 2, § 51 ; Cnde 
dc Commerce, lih. 2, tit. 2, art. 210. Simllar 
provisions exist in England and the l'nited 
States to some extent; 1 I’ar. Mar. Law, 
395; Pope v. Niekerson, 3 Sto. 405, Eed. Cas. 
No. 11,274; Aniericau Transp. Co. v. Moore, 
5 Micli. 308. Under the Act of Congress of 
1851, March 3 (Rev. Stat. U. S. § 4285), the 
liability of the shipowners for a colliMoii 
may be discharged by surrendering and as- 
signiug the vessel and freight to a trustee 
for the benetit of the parties injured, thougli 
these have been dimiuished in value by ihe 
collision; when they are totally destroyed, it 
would seem that the owners are discharged; 
Norwich Co. v. Wright, 13 Wall. (U. S.) 1U4. 
20 L. Ed. 5S5; Wrigbt v. Transp. Co., 8 
Blatchf. 14, Fed. Cas. No. 18,087; overruliug 
Walker v. Ins. Co., 14 Gray (Mass.) 2SS; 
Barnes v. Steamship Co., 0 Phila. 471), Fed. 
Cas. No. 1,021. This is not the case under 
the English statutes. 2 My. & Cr. 489; 
15 M. & W. 391; 2 B. & Ad. 2. 

Insurers notified that vessel is ahandoned 
to them, after whieh owner arnl rnastor take 
no steps to save vessel, does not relieve the 
insurers of liability on pqlicy of insurance; 
The Natehez, 42 Fed. 109. A sehoonor was 
stranded and erew taken ofif by life-saving 
erew, the master expecting to return on 
board, and with no intention of abandoning 
her; a tug took schooner in tow to New 
York, and it was held that salvage service 
should be allowed; The S. A. Rudolph. 39 
Fed. 331. A vessel is not ahandoned unless 
its possession is voluutarily forsaken by its 
owner or mastor; The Mary, 2 Wheat (U. 
S.) 123, 4 L. Ed. 200. 

By Husband or Wjfe. The act of a hus- 
band or wife who leaves his or her consort 
willfully, and with an intention of eausing 
perpetual separation. See Dksertiox. 

!n Insurance. The transfcr by an nssured 
to his underwriters of his interest in the 
tnsured subject, or the promvls of it. or 
claims arising from it, so far as the sul ject 
is insured by the policy, in order to recover 
as for a total loss. 

“An abandonment is an act on the part of 
the assured, by which he rolinquishes nnd 
transfers to the undorwriters hls iusurnble 
interest, or the proeoods of it, or the clnims 
arising from it, so far as it is insured by 
the policy.” 2 Phil. Ins. § 1490. 

The term is used only in reference to risks 
in navigation; but the principle is applica- 
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ble in fire insurance, where there are rem- 
nants, and sometimes also under stipulations 
in life polieies in favor of creditors; 2 I J hil. 
Ins. §§ 1400, 1514, 1515; 3 Kent 2G5; Cincin- 
nati Ins. Co. v. Duflield, G Ohio St 200, 67 
Am. Dec. 339; G East 72. 

The doctrines which have obtained in ma- 
rine insuranee of constructive total loss and 
abandonment, salvage and geueral average, 
are not applieable in fire insuranee; May, 
Ins. § 421 a; Hicks v. McGehee, 39 Ark. 2G4. 

The object of abandonment being to recov- 
er the whole value of the subject of the in- 
surance, it can occur only where the subject 
itself, or remains of it or claims on account 
of it, survive the peril which is the occasion 
of tlie loss; 2 Phil. Ins. §§ 1507, 151G; 2 Pars. 
Mar. Ins. 120; 36 Eng. L. & Eq. 19S; 3 Kent 
321; 3 Bing. N. C. 2G6. In sueh case the as- 
sured must elect, immediately on receiving 
intelligence of a loss, whether to abandon, 
and not delay for the purpose of speculating 
on the state of the markets; 2 Phil. Ins. § 
16G7. He may have a reasonable time to in- 
spect the cargo, but for no other purpose; 3 
Kent 320. He must give notice promptly to 
the insurer of his intention; five days held 
too late; 5 M. & S. 47; see L. R. 5 C. P. 341. 
Notice of the abandonment of a vessel need 
not be given to insurers or reinsurers where 
there is a constructive total loss; 15 Q. B. 
D. 11; and delay in giving notice, if it does 
not prejudice the insurer, will not affect the 
rights of the insured; Young v. Ins. Co., 24 
Fed. 279. In cases of actual total loss, no- 
tice of abandonment is unnecessary; Tyser, 
]\Iar. Ins. § 33. 

In America, it appears that the right of 
abandonment is to be judged by the facts 
of each particular case as they existed at 
the time of abandonment; Peele v. Ins. Co., 
3 Mas. 27, Fed. Cas. No. 10,905; 2 Phil. Ins. 
§ 153G; Bradlie v. Ins. Co., 12 Pet (ü. S.) 
378, 9 Lu Ed. 1123. In England, the aban- 
donment may be effected by subsequent occur- 
rences, and the facts at the time of action 
brought determine the right to recover; 4 
M. & S. 394; 2 Burr. 1198. But this rule 
has been doubted in England; 2 Dow 474; 
3 Kent 324. 

By the doctrine of constructive total loss, 
a loss of over one-half of the property in- 
sured, or damage to the extent of over one- 
half its value, by a peril insured against, 
may be' turned into a total loss by abandon- 
ment; 2 Beach, Ins. § 948; Dwpuy v. Ins. 
Co., 3 Johns. Cas. (N. Y.) 182; Allen v. Ins. 
Co., 1 Gray (Mass.) 154. This does not ap- 
pear to be the English rule; 9 C. B. 94; 1 
H. of L. 513. See Forbes v. Ins. Co., 1 Gray 
(Mass.) 371. 

The right is waived by commencing re- 
pairs; 2 Pars. Mar. Ins. 140; Humphreys v. 
Ins. Co., 3 Mas. 429, Fed. Cas. No. 6,871; 
Dickey v. Ins. Co., 3 Wend. (N. Y.) 65S, 20 
Am. Dec. 7G3; Depau v. Ins. Co., 5 Cow. (N. 


Y.) 63, 15 Am. Dec. 431; 4 App. Cas. 755; 
but not by temporary repairs; 2 Phil. Ins. 
§ 1540; but is not lost by reason of the en- 
hancement of the loss through the mere neg- 
ligenee or mistakes of the master or crew. 
It is too late to abandon after the arrival 
in specie at the port of destination; 2 Pars. 
Mar. Ins. 128; 4 H. of L. 24; Pezant v. Ins. 
Co., 15 Wend. (N. Y.) 453. See Peters v. 
Ins. Co., 3 S. & R. (Pa.) 25. An inexpedient 
or unneeessary sale of the subject by the 
master does not strengthcn the right; 2 
Phil. Ins. §§ 1547, 1555, 1570. But the fact 
that the master only takes steps for the safe- 
ty or recovery of the thing insured, will not 
deprive the owners of the right to abandon; 
Tyser, Mar. Ins. § 28. See Salvage; Total 
Loss. 

No notice of abandonment is necessary 
where owner loses his rights in a vessel by 
sale under decree of eourt of competent ju- 
risdiction, in consequence of peril insured 
against; 13 App. Cas. 1G0. 

Abandonment may be made upon informa- 
tion entitled to credit, but if made specula- 
tively upon conjecture, it is null. 

In the absence of any stipulation on the 
subject, no particular form of abandonment 
is retiuired; it may be in writing or oral, in 
express terms or by obvious implication (but 
see 1 Campb. 541) ; but it must be absolute 
and unconditional, and the ground for it 
must be stated; 2 Phil. Ins. §§ 1G7S, 1679 
ct seq.; Bullard v. Ins. Co., 1 Curt. C. C. 
148, Fed. Cas. No. 2,122; Bell v. Beveridge, 
4 Dall. (ü. S.) 272, 1 L. Ed. 830; Peirce 
v. Ins. Co., 18 Pick. (Mass.) 83, 29 Ara. Dec. 
567; see Macy v. Ins. Co., 9 Metc. (Mass.) 
354; Citizens Ins. Co. v. Glasgow, 9 Mo. 41G. 
Acceptance may cure a defect in abandon- 
ment, but is not necessary to its validity; 

2 Phil. Ins. § 1689. Nor is the underwriter 
obliged to accept or decline. He may, how- 
ever, waive it; 2 Phil. Ins. § 1698. But it 
is not subject to be defeated by subsequent 
events; 2 Phil. Ins. § 1704; Peele v. Ins. Co., 

3 Mas. 27, 61, Fed. Cas. No. 10,905; Hum- 
phreys v. Ins. Co., 3 Mas. 429, Fed. Cas. No. 
6,871; Rhinelander v. Ins. Co., 4 Cran. (U. 
S.) 29, 2 L. Ed. 540; Schieffelin v. Ins. Co., 
9 Johns. (N. Y.) 21. See supra. And the 
subject must be transferred free of incum- 
brance except expense for salvage; Allen v. 
Ins. Co., 1 Gray (Mass.) 154; Depau v. Ins. 
Co., 5 Cow. (N. Y.) 63, 15 Am. Dec. 431. 
The right to abandon being absolute under 
proper circumstances, no acceptance is nec- 
essary. It is only when the circumstances 
do not warrant abandomnent that the ques- 
tion of the validity of acceptance arises. If 
there is an acceptance it must be by some 
distinct and unequivocal act; 29 N. B. 510; 
but the insurer is not bound to signify ac- 
ceptance and his silence justifies the conclu- 
sion of non-acceptance ; Peele v. Ins. Co., 3 
Mas. 27, Fed. Cas. No. 10,905, per Story, J., 
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whose ruling was followed in L. R. 6 P. C. 
224, in proference to 3 Brod. & B. 97, where 
it was held that the insurer niust elect with- 
in a reasonable time whether to accept But 
if (he insurer does not accept, elther express- 
ly or by some act amounting to it, he can- 
not hold the assured to the abandonment; 
Cliild v. Ins. Co., 2 Sandf. (N. Y.) 76; 
whether tlie insurer accepts is a matter of 
construction of his words and conduct; 
Richelieu & O. Nav. Co. v. Ins. Co., 136 U. 
S. 4()S, 10 Sup. Ct. 934, 34 L. Ed. 39S; Badg- 
er v. Ins. Co., 23 Pick. (Mass.) 347; Siugle- 
ton v. Ins. Co., 132 N. Y. 29S, 30 N. E. S39. 
Sce notc, 45 L. Ed. 1, where the subject is 
examincd. There may hc an acceptance 
though there was ruot strictly a right of 
ahandonment: Oopelin v. Ins. Co. f 9 Wall. 
(U. S.) 461, 19 L. Ed. 739. It may be con- 
structive and is implicd from taking posses- 
sion to raise and repair; Peele v. Ins. Co., 

3 Mas. 27. Fed. Cas. No. 10,905; Gloucester 
Ins. Co. v. Younger, 2 Curt 322. Fed. Cas. 
No. 5,4S7; Lut not from partial repairs and 
restoration of the property; Marmaud v. 
Melledge, 123 Mass. 173; Peele v. Ins. Co., 
7 Pick. (Mass.) 254, 19 Am. Dec. 2SC; though 
ln such case the return must be made in a 
roasonable time; id.; Reynolds v. Ins. Co., 
22 Pick. (Mass.) 191, 33 Am. Dec. 727; Cop- 
elin v. Ins. Co., 46 Mo. 211, 2 Am. Rep. 504; 
Norton v. Ins. Co., 36 111. 235; Copelin v. 
Ins. Co., 9 Wall. (U. S.) 461, 19 L. Ed. 739; 
Young v. Ins. Co., 24 Fed. 279. The effeet of 
a vnlid abandonment is to put the insurer 
in the place of the insured with no greater 
rigiit imt entitled to all that can be saved: 
Insurance Co. v. Gossler, 96 U. S. 645, 24 L. 
Ed. SC3; and the owner becomes the agent 
of the underwriter and is bound to protec-t 
his interest; Columbian Ins. Co. v. Ashby, 

4 Pet. (U. S.) 139, 7 L. Ed. SÒ9; Richelieu 
& O. Nav. Co. v. Ins. Co., 136 U. S. 40S, 10 
Sup. Ct. 934, 34 L. Ed. 39S. See Total Loss. 

Of Public Highway. Non-user of public al- 
ley for over 40 yeai-s in connection with af- 
firmative acts of abandonment, justifies a 
finding that it cease to he a public highway; 
Woodruff v. Paddock, 130 N. Y. 618, 29 N. E. 
1021, id., 56 Hun 28S, 9 N. Y. Supp. 381. En- 
croachment on public highway outside of 
traveled track and use tliereof by a privatc 
party for 10 years did not necessarily show 
abandonment of the highway; Village of 
Grandville v. Jenison, S4 Mich. 54, 47 N. W. 
600. 

0f Public Lands. Title frorn the state, un- 
der a patent, is not affected by the doctrine 
of abandonment, unlcss, in oonsequence, title 
is acquired by adverse possession; Kreamer 
v. Voneida, 213 Pa. 74, 62 Atl. 51S. ,The ti- 
tle once passed is never revested by aban- 
donment; id ., 24 Pa. Super. 347. 

It has bcen held that the use of property 
for public purposes may be abandoued for so 
long a time as to prevent the assertlon of a 


private proprietayy interest as against an 
improving possessor; Collett v. Board of 
Com’rs, 119 Ind. 27, 21 N. E. 329, 4 L. R. A. 
321. Failure to pav intcrest on school lands 
for 15 years with no asscrtion of ownership 
will prevent assertion of title as against sub- 
sequent purchaser from the state who has 
been in possession of property for 10 years; 
Riehardson v. Doty, 25 Neb. 420, 41 N. W. 
2S2. 

Of Rights. The rellnquishment of a right. 
It implies some act of relinquishment done 
by the ovvner without regard to any future 
possession by himself, or by any other per- 
son, but with an intention to abandun; 14 
M. & W. 7S9; Dyer v. Sanford, 9 Metc. 
(Mass.) 395, 43 Am. Dec. 399; Dawson v. 
Danicl, 2 Flip. 309, Fed. Cas. No. 3,669. 
Mere non-user does not necessarily or usu- 
ally constitute an abandonment; Emerson 
v. Wiley, 10 Pick. (Mass.) 310; Parkins v. 
Dunham, 3 Strobh. (S. C.) 224; Elliott v. 
Rhett, 5 Rich. (S. C.) 405, 57 Am. Dec. 750; 
Jcwett v. Jewett, 16 Barb. (N. Y.) 150; see 
Tud. Lead. Cas. 130; 2 Washb. R. P. S3. 
There must be actual relinquishment and in- 
tention to abandon; Log-Òwncrs’ Booming 
Co. v. Hubbell, 135 Mich. 65, 97 N. W. 157, 
4 L. R. A. (N. S.) 573; Fugate v. Pierce, 49 
Mo. 441; Eiscle v. Oddie, 12S Fed. 941; Fos- 
ter v. Hobson, 131 Ia. 5S, 107 N. W. 1101 ; 
Carroll County Academy v. Aeademy Co., 
104 Ky. 621, 47 S. W. 617; Watts v. Spencer, 
51 Or. 262, 94 Pac. 39. Intention may be 
shown by inferential proof; Enno-Sander 
Mineral Water Co. v. Fishman, 127 Mo. App. 
207, 104 S. W. 1156; United Shoe Mach. Co. 
v. Mach. Co., 197 Mass. 206, S3 N. E. 412. 
It eannot he inferred from non-user alone; 
Doty v. Gillett, 43 Mich. 203, 5 N. W. S9. 
Nor does it rcsult from failure to take pos- 
session of land for a period less than would 
give title by adverse possession ; Kreamer v. 
Voneida, 24 Pa. Super. 347; from failure to 
pay taxes; id.; or from mere temporary ab- 
sence; Ilurt v. Hollingsworth, 100 U. S. 104, 
25 L. Ed. 569. But failure to pay taxes or 
exercise rights of ownership for over 20 years, 
coupled with possession of and improvement 
hy another under color of title is evidence 
of abandonment; Timber v. Desparois, 1S 
S. D. 5S7, 101 N. W. S79; or coupled with 
other acts showing intention not to repos- 
scss himself; Alamosa Creek Canal Co. v. 
Nelson, 42 Colo. 140, 93 Pac. 1112. For old- 
er eases see 5 L. It. A. 259, note. 

Abandonmcnt is propcrly confined to in- 
corporenl hereditamcnts, as lcgnl rights once 
vested must be divested according to law, 
though equitahlo rights may be abandoned; 
Great Falls Co. v. Worster, 15 N. H. 412; 
see Cringan v. Nic-olson’s Ex’rs, 1 Ilen. & 
M. (Va.) 429; and an abandonment combiued 
with sufficiently long possession by another 
partv destroys the right of the origiunl own- 
er; Gregg v. Blackmore, 10 Watts (Pa.) 192; 







ABANDONMENT 


6 


ABANDONMENT 


Barker v. Salmon, 2 Mctc. (Mass.) 32; In- 
habitants of School Dist. No. 4 v. Benson, 
31 Me. 3S1, 52 Ain. Dcc. GIS. Fee simple 
titJe to real estate cannot he lost by aban- 
donment; Barrett v. Coal Co., 70 Kan. 649, 
70 Pac. 150; nor transferred by it; Sharkey 
v. Candiani. 4S Or. 112. 85 Pac. 219, 7 L. R. 
A. (N. S.) 791. But imder Spanish Law it 
may be divestcd, although the question of 
fact is for the jnry; Fine v. Public Schools, 
30 Mo. 1GG. 

Thcre may be an abandonment of an ease- 
ment: Pope v. Devereux, 5 Gray (Mass.) 409; 
Shelby v. State, 10 Humphr. (Tenn.) 1G5; 
Corning v. Gould, 1G Wend. (N. Y.) 531; 
Crain v. Fox, 1G Barb. (N. Y.) 1S4; 3 B. & 
C. 332; of a mill site; French v. Mfg. Co., 
23 Pick. (Mass.) 21G; Farrar v. Cooper, 34 
Me. 304; Tnylor v. llarapton, 4 McCord (S. 
C.) 9G, 17 Ara. Dec. 710; 7 Bingh. GS2; an 
application for land; Cora. v. Rahm, 2 S. & 
R. (Pa.) 37S; of an iraprovement; Fishcr v. 
Larick. 3 S. & R. (Pa.) 339; of a trust fund; 
Breedlove v. Sturnp, 3 Yerg. (Tenn.) 25S; 
of an invention or discovery; Wyeth v. 
Stone. 1 Sto. 2S0. Fed. Cas. No. 18,107; Mel- 
lus v. Silsbee, 4 Mas. 111, Fed. Cas. No. 9,- 
404; property sunk in a steamboat and un- 
claimed; Creevy v. Breedlove, 12 La. An. 
745; a mining elaim; Davis v. Butler, 6 Cal. 
510; Paine v. Griffiths, 86 Fed. 452, 30 C. C. 
A. 1S2; a right under a land warrant; Ern- 
ery v. Spencer. 23 Pa. 271. An easement ac- 
quired by grant is not lost by non-user; 
Butterfield v. Reed, 1G0 Mass. 361, 35 N. E. 
112S. 

The burden of proof rests on the party 
claiming abandonment of an easement; Hen- 
nessy v. Murdock, 137 N. Y. 317, 33 N. E. 
330. 

The question of abandonment is one of 
fact for the jury; 2 Washb. R. P. 82; Wig- 
gins v. McCleary. 49 N. Y. 346; Banks v. 
Banks, 77 N. C. 186; Sample v. Robb, 16 Pa. 
320. 

The effect of abandonment when acted 
upon bv another party is to divest all the 
owner’s rights; Davis v. Butler, 6 Cal. 510; 
McGoon v. Ankeny, 11 111. 55S. 

It was the ancient law that the owner 
conld, by abandoning a slave or animal 
which was a cause of daraage, relieve him- 
self of liability,. and there is a trace of the 
applieation of this principle to inanimate 
things; the new owner became liable, under 
the doctrine noxa caput söquitur. The cause 
of offense was the slave, animal, or thing, 
and only as a means of getting at that was 
the liability of the owner considered; Dig. 
9, 1, 1, sec. 12; Inst. 4, 8, sec. 5; Holmes, 
Com. L. S. 

Abandonment is to be distinguished from 
Dcdication, Surronder. Waiver. See Fhxdek. 

Consult 2 Washb. R. P. 5G, S2, 85, 253. 
See also Cnrtis. Pat. § 3S1; Walk. Patents § 
87; Ewell, Fixt.; Thomp. Homest.; Dicey, 


Dom. 90. As to Abandonment of Patents, 
see Pateots. 

ABANDONMENT F0R T0RTS. In Civil 
Law. The relinquisliment of a slave or ani- 
mal who had eommitted a trespass to the 
pcrson injured, in discharge of the owner’s 
liability for such trespass or injury. If this 
were done, the owner could not be held to 
any further responsibility. Just. Inst. 4, S, 
9. A similar right exists in Louisiana; Fitz- 
gerald v. Ferguson, 11 La. An. 39G. 

ABANDUM or ABAND0NUM. Anything 
sequestered, proscribed or abandoned. Cun- 
ningham. 

ABARNARE (Lat.). To discover and dis- 
close to a magistrate any secret crime. 
Lcges Canuti , cap. 10. 

ABATAMENTUM (Lat. abatare). An en- 
try by interposition. Co. Litt- 277. An 
abatement. Yelv. 151. 

ABATARE. To abate. Yelv. 151. 

ABATE (Fr. abattre , L. Fr. abatcr). To 
throw down, to beat down, destroy. quash. 
3 Shars. Bla. Coin. 1GS; Case v. Humphrey, 

6 Conn. 140. See Abatement and Revival. 

ABATEMENT AND REVIVAL. In Chan- 

cery Practice. A suspension of all proceed- 
ings in a suit, from the want of proper par- 
ties capable of proceeding therein. 

It differs frora an abatement at law in this; that 
in tbe latter tbe action is entirely dead and can- 
not be revived ; but in the former tbe right to pro- 
ceed is merely suspended, and may be revived by 
a supplemental bill in the nature of a bill of re- 
vivor; 3 Bla. Com. 301; Boynton v. Boynton, 21 

N. H. 246; Sto. Eq. Pl. § 20 n. § 354; Ad. Eq. 403 ; 
Mitf. Eq. Pl., by Jeremy 57; Brooks v. Jones, 5 
Lea (Tenn.) 244 ; Clarke v. Matkewson, 12 Pet. (U. 
S.) 164, 9 L. Ed. 1041; Kronenberger v. Heinemann, 
104 111. App. 156; Zoellner v. Zoellner, 46 Micb. 511, 
9 N. W. 831; where interest is transmitted by act 
of iaw, as to personal representative or heir a 
simple bill of revivor may be used; Story, Eq. Pl. 
§ 364 ; Feemster v. Markkam, 2 J. J. Marsh. (Ky.) 
303, 19 Am. Dec. 131; Putnam v. Putnam, 4 Pick. 
(Mass.) 139; but wbere by virtue of act of party, 
as to devisee, an original bill in the nature of a 
bill of revivor must be used; Russell v. Craig, 3 
Bibb (Ky.) 377 ; Wood v. Dummer, 3 Mas. 308, Fed. 
Cas. No. 17,944. % 

Generally speaking, if any property or 
right in litigation is transmitted to another, 
he is entitled to continne the suit, or at least 
have the benefit of it, if he be plaintiff; 
Talmage v. Pell, 9 Paige, Ch. (N. Y.) 410; 
or it raay be continued against him, or at 
least perfected, if he be defendant; Story, 
Eq. Pl. §§ 332, 442; Sedgwick v. Cleveland, 

7 Paige, Ch. (N. Y.) 290; Sinclair v. Realty 
Co., 99 Md. 223, 57 Atl. G64. See Parties. 

Death of a trustee does not abate a suit, 
but it must be suspended till a new one is 
appointed; Shaw v. R. Co., 5 Gray (Mass.) 
1G2; and the further proeeedings must be by 
supplemental bill in the nature of a bill of 
revivor, setting forth the proceedings and 
requiring an answer by the new trustee; 
Greenleaf v. Queen, 1 Pet. (U. S.) 13S, 7 L. 
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Ed. S5. Anrl where there was a failure to 
perform duties of a fiduciary nature, carry- 
ing compensation, the remedy therefor sur- 
vived ; Warren v. Shoe Co., IGG Mass. 97, 44 
N. E. 112. 

The death of the owner of the eqnity of 
redemption abates a foreelosure suit; Wright 
v. Phipps, 58 Fed. 552; but the executor of 
complainant in a bill to redeem was held 
not entitled to prosecute it; Smith v. Man- 
ning, 9 Mass. 422; though now the right of 
an administrator to redeem is given by stat- 
ute to an administrator; and in a late case 
it was lield that the right to redeem under 
a deed absolute on its face, but in fact a 
mortgage, is based on failure to perform a 
duty of a fiduciary character and the right 
of action survives; Clark v. Seagraves, 1SG 
Mass. 430, 71 N. E. 813. 

There are some cases, however, in which 
a court of equity will entertain application 
notwithstanding the suit is suspendcd : thus, 
proceedings may be had to preserve property 
in dispute; Washington Ins. Co. v. Slee, 2 
Paige, Cb. (N. Y.) 3GS; to pay money out 
of court wliere the right is clear; G Ves. 250; 
or upon consent of parties; 2 Ves. 399; to 
punish a party for brcach of an injunction; 
Hawley v. Bennett, 4 Paige, Ch. (N. Y.) 1G3; 
to enroll a decree; 2 Dick. 012; or to make 
an order for the delivery of deeds and writ- 
ings; 1 Ves. 1S5. On a bill to set aside a 
deed, the heirs at law or devisees of a de- 
ceased complainant, and not the executor 
(unless title is vested in him under the will), 
should file the bill of revivor; Webb v. Jan- 
ney, 9 App. D. C. 41. The death of the com- 
plainant in a bill of discovery after answer 
abates it and the suit eannot be revived; its 
purpose is accomplished; Horsburg v. Baker, 
1 Pet. (U. S.) 232, 7 L. Ed. 125. 

Although abatement in chancery suspends 
proceedings, it does not put an end to them; 
a party, therefore, imprisoned for contempt 
is not discharged, but must move that the 
complaint be revived in a specified time or 
the bill be dismissed and himself discharged ; 
Dan. Ch. Pr. (Gth Am. ed.) *1543. Nor will 
a receiver be discharged without special or- 
der of court; McCosker v. Brady, 1 Barb. 
Ch. (N. Y.) 329. A suit in equity for relief 
against infringement of a patent does not 
abate by the death of the plaintiff; Illiuois 
Cent. R. Co. v. Turrül, 110 U. S. 301, 4 Sup. 
Ct. 5, 28 L. Ed. 154; nor does a suit in Ad- 
miralty for prize money; Penhallow v. 
Doane, 3 Dall. (U. S.) 54, 1 L. Ed. 507. 
The assignee of the rights of a complainant 
may proceed by bill of revivor in the old 
suit or begin a new one; Botts v. Cozine, 1 
Hoffrn. Ch. (N. Y.) 79. 

In order to reeover damages caused by in- 
junction, it is unnecessary to revive a cause 
in which a preliminary injunction was is- 
sued, bond given, and judgment on demurrer 
for defendant who died; the reinedy is by 


action on the bond; Grissler v. Stuyvesant, 
1 Hun (N. Y.) 116, 3 Thomp. & C. 750, 

All declinatory and dilatory pleas in equl- 
ty are said to be pleas in abatement, or in 
the nature thereof; see Story, E<p PL § 708; 
Bea. Eq. 55; Coop. Eq. PL 23G. And sucb 
pleas must be pleaded before a plea in bar, 
if at ali; Story, Eq. Pl. § 70S; see Saltus v. 
Tobias, 7 Johns. Ch. (N. Y.) 214; Keudrick 
v. Whitfield, 20 Ga. 379. See ITea. 

Of Frechold. The unlawful entry upon 
and keeping possession of an estate by a 
stranger, after the death of the ancestor 
and before the heir or devisee takes po.sses- 
sion. It is a speeies of ouster bv interven- 
tion between the ancestor or devisor and 
the heir or devisec, thus defeiting the right- 
ful possession of the latter; 3 Bla. Com. 1G7; 
Co. Litt. 277a.; Cruise, Dlg. B. 1, G0. 

By the aneient laws of Nonnandy, this 
term was used to signify the act of oue who, 
having an apparent right of possession to 
an estate, took possession of It immediately 
nfter the death of the actual possessor. be- 
fore the heir entered. Howard, Ancienncs, 
Lois dcs Franrais , torne 1, p. 539. 

Of Legacics. The reduction of a legacy, 
general or specific, on aecount of the insnffi- 
cieney of the êstate of the testator to pay 
his dehts and legacies. . 

MTien the estate of a testator is insufTicient 
to pay both dobts and legacies, it is the rule 
that the geneitil legacies must abate pro- 
portionally to an amount sufiicient to pny 
the debts; Towle v. Swasey, 100 Mass. 100*: 
Appeal of Trustees of IJniversity of Pennsyl- 
vania, 97 Pa. 1S7. If the general legacies 
are exhausted before the debts are pald, 
then, and not till thon, the specifie legicies 
abate, and proportionally; 2 Bla. Com. 513 
and note; Bacon, Abr. Leg. II; 2 P. Wins. 
3S3; 1 Ves. Sen. 5G4; Brant v. Brant, 40 Mo. 
2S0; Armstroug’s Appeal, G3 Pa. 312. See 
Leoacy. 

In Rcvcnue Law. The deduction from, or 
the refunding of, duties sometimes made at 
the eustom house, on account of damnges re- 
ceived by goods during importation or whilc 
in store. See R. S. § 2S94. 

Of Nuisances. The removal of a nuisance. 
3 Bla. Com. 5; Poll. Torts 210. See Nui- 

SANCE. 

Of Actions at Law. The overthrow of an 
action caused by the defendant pleading some 
matter of fact tending to impeacli the cor- 
rectness of the writ or declaration, which 
defeats the action for the present, luit does 
not debar the plaintifT from reeommencing 
it in a better wa.v. Stephen, PL 47; Poppcr, 
PL 15; Webb, Poll. Torts; 3 Bla. Com. 301; 

1 Chit. PI. (Gth Lond. ed.) 44G; Gould, Pl. 
ch. 5, § G5. 

It has been applled rather Inapproprlately zs 
a generlc term to all plcas of a dllatory nature; 
whereas the word dilatory would seem to be tho 
more proper generic term, and the word nbatement 
applicable to a certaln portlon of dilatory pleas; 
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Com. Dlg. Abt. B; 1 Chlt. Pl. 440 (Cth Lond. ed.); 
Gould. Pl. ch. 5, § C5. In thls general sense lt has 
been used to include pleas to the jurisdiction of the 
court. This usage, bcing technically inaccurate, re- 
sults in some confusion in the use of the word by 
courts with respect to such pleas; Frohlich v. 
Glass Co.. 1 i4 Mich. 278, 107 N. W. 8S9; Bank of 
Valley v. Gcttinger, 3 W. Va. 309 ; and by some 
approved digests and text writers. The distmction 
is however not lost sight of; Bishop v. Camp, 39 
Fla. 517, 22 South. 735; Lewis v. Schwinn, 71 111. 
App. 265. See Jurisdiction ; Plea. 

Matter in abatement deliors tbe recortl is 
properly prosented by plea in abatement; 
Scboüeld v. Palmer, 134 Fed. 753. 

As TO TÜE Person of the Plaintiff and 
Defendant. It mav be plcaded, as to the 
plaintill, that tbere never was sucb a person 
in rentm natura; 1 Cbit. Pl. (6th Lond. ed.) 
44S; Guilcl v. Riebardson, 6 Pick. (INIass.) 370; 
Campbell v. Galbreath, 5 Watts (Pa.) 423; 
Doe v. Penfield, 19 Johns. (N. Y.) 308; Boling- 
er v. Fowler, 14 Ark. 27; Boston Type & 
Stereotype Foundry v. Spooner, 5 Vt. 93 (ex- 
cept in ejectment; Doe v. Peufield, 19 Jobns. 
[N. Y.] 30S); and by one of two or rnore de- 
fendants as to one or rnore of bis co-defend- 
ants ; Arcbb. C. P. 312. Tbat one of tbe 
plaintiffs is a fictitious person, to defeat the 
action as to all; Com. Dig. Abt. E, 16; 1 
Cbit. PI. 448 ; Archb. C. P. 304. Tbis would 
also be a good plea in bar; 1 B. & P. 44. 
Tbat tbe nominal plaintiff in tbe action of 
ejcetmcnt is fictitious, is not pleadable in any 
manner ; 4 M. & S. 301; Jones v. Gardner, 
10 Jobns. (N. Y.) 269. A defendant cannot 
plead matter whicb affects bis co-defendant 
alone; Bonzey v. Redman, 40 Ale. 336; Har- 
ker v. Brink, 24 N. J. Law, 333; Ingraham v. 
Olcock, 14 N. II. 243; Sbannon v. Comstock, 
21 Wend. (N. Y.) 457, 34 Am. Dec. 262. 

An aetion on contract by a copartnersbip, 
the avails of wbich bave been assigned dur- 
ing its pendency to a third person, does not 
abate by deatb of one partner, but may be 
prosecuted to judgment without cbange on 
tbe record; Pennsylvania Fire Ins. Co. v. 
Carnahan, 19 Ohio Cir. Ct. R. 97. But wben 
tbe suit involves an adjustment of equities 
between former partners and new ones, it 
should be revived as against the representa- 
' tives of a new partner wbo died pendente 
lite; Hausling v. Rheinfrank, 103 App. Div. 
517, 93 N. Y. Supp. 121. 

Ccrtain lctjal disabilities are pleadable in 
abatement, sueli as outlawry; Bac. Abr. Abt. 
B; Co. Litt. 12S a; attainder of treason or 
felony; 3 Bla. Com. 301; Com. Dig. Abt. E. 
3; also prcomunire and excommunication; 3 
Bla. Com. 301; Com. Dig. Abt. E. 5. Tbe law 
in reference to tbese disabilities can be of 
no pracücal importance in tbe United States; 
Gould, Pl. cb. 5, § 32. 

Alienage. Tliat tbe plaintiff is an alien 
friend is pleadable only in some cases, wbere, 
for instance, he sues for property wbicb be 
is incapacitated from bolding or acquiring; 
Co. Litt. 129 b; Stramburg v. Heckman, 44 
N. C. 250. By tbe comrnon law, altbougb be 


could not inherit, yet be migbt acquire by 
purcbase, and bold as against ali but tbe 
sovereign. Accordingly he bas been allowed 
in tbis country to sue upon a title by graiit 
or devise; Sheaffe v. O’Neil, 1 Mass. 250; 
Fairfax v. Hunter, 7 Crancb (U. S.) 603, 3 
L. Ed. 453; but see Siemssen v. Bofer, 6 Cal. 
250; Wacker v. Wacker, 26 Mo. 426. The 
early Englisb autbority upon tliis point was 
otherwise; Bac. Abr. Abt B, 3, Aliens D; 
Co. Litt. 129 b. He is in general able to 
maintain all actions relating to personal chat- 
tels or personal injuries; 3 Bla. Com. 384; 
Cowp. 161; Bac. Abr. Aliens D; 2 Kent 34; 
Co. Litt. 129 ö. But an alien enemy can 
maintain no action exeept by license or per- 
mission of tbe goverument; Bac. Abr. Abt. 
B, 3, Aliens D; 46; 1 Ld. Raym. 282; 6 
Term 53, 49; Russel v. Skipwith, 6 Binn 
(Pa.) 241; Sewall v. Lee, 9 Mass. 363; 3 M. 
& S. 533; Hamersley v. Lambert, 2 Jobns. 
Cb. (N. Y.) 50S; Russel v. Skipwitb, 1 S. & 
R. (Pa.) 310. This will be implied from tbe 
alien being suffered to remain, or to come to 
tbe country, after tbe commencement of lios- 
tiliües without being ordered away by tbe 
executive; Clarke v. Morey, 10 Jobns. (N. Y.) 
69. See 28 Eng. L. & Eq. 319. But the dis- 
ability oceurring after suit brougbt simply 
suspends tbe rigbt of action; Hutchinson v. 
Brock, 11 Mass. 119. The better opinion 
seems to be tbat an alien enemy cannot sue 
as administrator; Gould, Pl. cb. 5, § 44. 
Tbat botb parties were aliens is no ground 
for abatement of a suit on a contract made 
in a foreign country; Rea v. Hayden, 3 
Mass. 24. See also Barrell v. Benjamin, 15 
Mass. 354; Roberts v. Knigbts, 89 Mass. (7 
Allen) 449. ' 

Corporations. A plea in abatement is tbe 
proper manner of contesting tbe existence of 
an alleged corporaüon plaintiff; Metbodist 
E. Church v. Wood, Wrigbt (Ohio) 12; Pro- 
prietors of Kennebeck Purcbase v. Call, 1 
Mass. 4S5; President, etc., Hanover Sav. 
Fund Soc. v. Suter, 1 Md. 502; Rheem v. 

: Wheel Co., 33 Pa. 356; Pitman v. Perkins, 

; 28 N. II. 93; Yeaton v. Lynn, 5 Pet. (U. S.) 

231, 8 L. Ed. 105. To a suit brought in the 
• name of tbe “Judges of the County ^ 00 ^,*’ 

. after sucb court bas been abolislied, the de- 
fendant may plead in abatement tbat tbere 
i are no such judges; Judges of Fairfield 
. County v. Phillips, 2 Bay (S. C.) 519. 

Wbere a general incorporation law pro- 
. vides for winding up tbe affairs of corpora- 
& tions by trustees, after dissolution, pending 
r suits do not thereupon abate; Scott v. Oil 
! Co., 142 Fed. 2S7; Gordon v. Pub. Co., 66 N. 
; Y. Supp. 828; Platt v. Ashrnan, 32 Ilun 
(N. Y.) 230; until the expiration of tbe pe- 
i riod allowed for winding up; Dundee Mortg. 
, & Trust Tnv. Co. v. Ilugbes, 77 Fed. 855; or, 
j if abated, they may be revived against the 
; trustees: Sbayne v. Pub. Co., 168 N. Y. 70, 
I 61 N. E. 115, 55 L. R. A. 777, 85 Am. St. Rep. 
i 654. Tbe annulment of a charter for non- 
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payinent of taxes will not abate a suit prop- 
erly brougbt and previously prosecuted to 
judgment before a referee; Pyro-Gravure 
Co. v. Staber, 30 Misc. GoS, 64 N. Y. Supp. 
030. 

i’ublic Officcrs. Where a commission crc- 
ated by state law is abolished during the 
pendcncy of a suit against it, the oüicers who 
are by lnw authorized to wind up its busi- 
ness are propcr parties against whom there 
inay be proceedings for revival; Ileiningway 
v. Stansell, 106 U. S. 399, 1 Sup. Ct. 473, 27 
L. Ed. 245. A suit against a public oflicer in 
hls oilicial capacity does not as a general 
rule al>ate by reason of a change in the in- 
cumbent of the oiiice; Murphy v. Utter, 1S0 
U. S. 95, 22 Sup. Ct. 776, 40 L. Ed. 1070; 
Sheehan v. Osborn, 13S Cal. 512, 71 Pac. 622; 
Nance v. People, 25 Colo. 232, 54 Pac. C31; 
Peoplc v. Coleman, 99 App. Div. SS, 91 N. Y\ 
Supp. 432; uor does a suit by a sheriff for 
conversion of goods levied by him ; Dickin- 
son v. Oliver, 112 App. Div. 80G, 99 N. Y. 
Supp. 432; but a suit against the Secretary 
of the Interior to c-ompel the issue of patenN 
for public lands, does abate on liis resigna- 
tion; Warner Valley Stoek Co. v. Smith, 165 
TJ. S. 28, 17 Sup. Ct. 225, 41 L. Ed. G21; 
and so does a suit against a town treasurer 
if his successor is not made a party iu due 
time; Saunders v. Pendleton, 19 R. I. 659, 36 
Atl. 425. 

A suit against a receiver does not abate by 
rcason of his discharge; Baer v. McCullough, 
176 N. Y. 97, 6S N. E. 129; Dougherty v. 
King, 165 N. Y. G57, 59 N. E. 1121; or his 
death; Pickett v. Fidelity & Casualty Co., 
60 S. C. 477, 38 S. E. 1G0; nor of an order 
to return the property to the corporation 
owner; Cowen v. Merriman, 17 App. D. C. 
ISG. 

When, pending suit by a guardian, the heir 
comes of age, tliere is no abatement and no 
need of revival; the guardiau may be dis- 
c-harged; Shattuck v. Wolf, 72 Kan. 36G, S3 
Pac. 1093. 

Covcrturc of the plaintiff is pleadable in 
abatement; Com. Dig. Abt. E, 6; Bac. Abr. 
Abt. G ; Co. Litt. 132; 3 Term 631; 1 Chit. 
Pl. 439; Ilayden v. Attleborough, 7 Gray 
(Mass.) 33S; thougli occurring after suit 
l>rought; 3 Bla. Com. 31G; Bac. Abr. Abt. 
9; Wilson v. Ilamilton, 4 S. & Pv. (Pa.) 23S; 
Newell v. Marc.v, 17 Mass. 342; 6 Term 2G5; 
Gerard v. l^ierce, 5 N. C. 161; Guphill v. Is- 
bell, 1 Bailey (S. C.) 3G9; and see Ilastings 
v. McKinley, 1 E. D. Sm. (N. Y.) 273; but 
not after plea in bar, unless the marriage 
arose after the plea in bar; Northum v. 
Kellogg, 15 Conn. 5G9; but in that case the 
defendant must not suffer a continuance to 
interveue between the happening of this new 
matter, or its coming to his knowledge, and 
his plcading it; McCoul v. Lekamp, 2 Wheat. 
(U. S.) 111, 4 L. Ed. 197; Swan v. Wilkin- 
son, 14 Mass. 295; Templeton v. Clary, 1 
Blackf. (Ind.) 2SS; Perry v. Boileau, 10 S. & 


H. (Pa.) 20S; Lyman v. Albee, 7 Vt. 50^: 
Gatewood v. Tunk, 3 Bibb (Ky.) 24G. And 
it cannot be otherwise objected to if she 
sues for a cause of action tliat would sur- 
vlve to her on the death of lier hu^l and; 
12 M. Sc W. 97 ; Perry v. Boileau, 10 S. & II. 
(Pa.) 20S. An action for damages for as- 
sault by a female ]>laintiff does not a!*ate on 
her marriage; Stevens v. Friedman, 5S W. 
Va. 78, 51 S. E. 132. Where she suos, w t 
having any interest, the defence is one of 
substance, and may be pleaded iu bar, by d<* 
murrer, or on the general issue; 4 Term 
301; 1 II. Bla. 10S; Cro. Jac. 644, wlietl n- 
she sues jointly or alone. So also where 
coverture avoids the contract or instniment, 
it is matter in bar; Steer v. Steer, 14 S. 

H. (Pa.) 379. 

Where a fcmc covcrt is sucd without her 
husband for a cause of action that would 
survive against her, as upon a contract made 
before, or a tort committed after, marriage, 
the coverture is pleadable in abatement; 3 
Term G26; and not otberwise; 9 M. & W. 
299; Com. Dig. Abt. F, 2. If the m.UTiage 
takes place pending the action, it cannot be 
pleaded; 2 Ld. Haym. 1525; Crockett v. 

Ross, 5 Greenl. (Me.) 445; City Council v. 
Van Roven, 2 McCord (S. C.) 4G9. It must 
be pleaded by the fcmc iu person ; 2 Saund. 
209 b. Any thing which suspends the cov- 
erture suspends also the right to plead it; 
Com. Dig. Abt. F, 2, § 3; Co. Litt. 132 b; 1 
B. & P. 35S; Gregory v. Paul, 15 Mass. 31. 
Marriage of a female defendant in error aft- 
er writ has been duly served. will not abate 
suit, but it will proceed as if sbe were still 
unmarried; United States Mut. Ac<\ Ass’n v. 
Weller, 30 Fla. 210, 11 South. 7SG. 

Dcath of the plaintiff before purchase < i 
the writ may be pleaded in abatcment; 1 
Archb. C. P. 304; Com. Dig. Abt. E, 17; 
Camden v. Hobertson, 2 Scam. (111.) 507; 
Ilurst v. Fislier, 1 W. & S. (Pa.) 43S; Ilumph- 
reys v. Irvine, G Smedes & M. (Miss.) 205; 
Alexander v. Davidson, 2 McMul. (S. C.) 49 
So may the death of a sole plaintiff who 
dies pending his suit at common law; Ba<\ 
Abr. Abt. F; Archer v. Collv, 4 Ilen. & M. 
(Va.) 410; Livingston v. Abel. 2 Hoot (ConnJ 
57; Smith v. Manning, 9 Mass. 422; Drago 
v. Stead, 2 Hand. (Va.) 454 ; Ryder v. Hob 
inson, 2 Greenl. (Me.) 127. Otlierwise now 
by statute, in most cases, in most if not all 
the states, and in England since 1S52. X'n- 
der some statutes the right to revive depeinD 
upon the exercise of a sonud discretion bv 
tlie court; Ilayden v. Iluff, 62 Neh. 375, S7 
N. W. 1S4; Beach v. Revnohls, G4 Barb. (N. 
Y.) 50G. 

Tbe right to revive an action is solely a 
statutory righf; Ashby v. Ilarrison’s Com- 
mittee, 1 Pat. & II. (Va.) 1. It is a question 
of rigbt, not of procedure, and is governed 
by the lcx fon; Martin’s Adm’r v. K. Co., 
151 U. S. G73, 14 Sup. Ct. 533, 3S L. Ed. 311; 
Baltimore & O. H. Co. v. Joy, 173 U. S. 226, 
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19 Sup. Ct 3S7, 43 L. Ed. G77; Martin v. R. 
Co., 142 Fed. G50, 73 C. C. A. 64G.. 6 Ann. 
Cas. 5S2; Sauders’ Adm’x v. R. Co., 111 Fed. 
70S, 49 C. C. A. 5G5; Ricliardson v. R. Co., 98 
Mass. 85; Mexican Cent. Ry. Co. v. Good- 
man, 20 Tex. Civ. App. 109, 4S S. W. 778; 
Austin’s Adm’r v. Ry. Co., 122 Ky. 304, 91 
S. W. 742, 5 L. R. A. (N. S.) 75G; Stratton’s 
Independenoe v. Dines, 126 Fed. 9GS; Wliit- 
ten v. Bcnnett, 77 Fed. 271. 

It was held that the dcath of the sole com- 
plainant did not abate the suit if the cause 
of ac-tion survives; Keep v. Crawford, 92 
111. App. 5S7; but, even where there is a 
statutory provision for revival all proceed- 
ings arc suspcnded until it is eoinplied with ; 
King v. Mitchell, S3 111. App. 632, jiulgment 
aüirmed 1S7 111. 452, 5S N. E. 310; Street v. 
Smith, 75 Neb. 434, 10G N. W. 472. Death 
of either party abates a divorce case; Bell 
v. Bell, 1S1 U. S. 175, 21 Sup. Ct. 551, 45 L. 
Ed. S04; McCurley v. McCurlcy, G0 Md. 1S9, 
45 Am. Rep. 717; In re Crandall, 19G N. Y. 
127, S9 N. E. 57S, 134 Am. St. Rep. 830, 17 
Ann. Cas. S74; L. R. 11 P. Div. 103. The 
personal representatives are usually authoriz- 
ed to act in such cases. The persoiial rep- 
resentatives of a deceased plaintiff are the 
proper parties to revive in replevin ; Rex- 
road v. Johnson, 4 Kan. App. 333, 45 Pac. 
100S ; a suit to redeem property from a tax 
sale; Clark v. Lancy, 178 Mass. 460, 59 N. 
E. 1034; foreclosure of mortgage; Van 
Brocklin v. Van Brocklin, 17 App. Div. 226, 
45 N. Y. Supp. 541 (but see Stancill v. Spain, 
133 N. C. 76, 45 S. E. 466, where heirs at 
law or devisees were beld necessary par- 
ties); on a delivery bond by a deputy sherift' 
(he having no official successor in office); 
Tucker v. Potter, 22 R. I. 4, 45 Atl. 741; 
ejectment, when the land was devised to the 
executor in trust to scll and dispose of the 
proceeds; Bell’s Adm’r v. Humphrey, 8 W. 
Va. 1; an action on a sick benefit policy; 
Coluinbian Relief Fund Ass’n v. Walker, 26 
Ind. App. 25, 59 N. E. 36; an action for per- 
sonal injuries, commenced by the deceased, 
though assigned by him; McCafferty v. R. 
Co., 193 Pa. 339, 44 Atl. 435, 74 Am. St. Rep. 
690; suit under contract for service stip- 
ulating payment for passage back to France; 
Bethmont v. Davis, 11 Mart. O. S. (La.) 195; 
a suit by a married man against a railroad 
company for damages to homestead; South- 
ern Ry. Co. v. Cowan, 129 Ala. 577, 29 South. 
9S5 ; trespass by two, where one dies ; Rowe 
v. Lumber Co., 133 N. C. 433, 45 S. E. 830; 
an action for damages to land, if permitted 
to survive at all (but see infra ); Mast v. 
Sapp, 140 N. C. 533, 53 S. E. 350, 5 L. R. A. 
(N. S.) 379, 111 Am. St Rep. SG4, G Ann. 
Cas. 384; an action for rescission of con- 
tract to cut and rernove timber; Isham v. 
Stave Co., 25 Oh. Cir. Ct. 167. 

The heir at Iaw or devisee is the proper 
party to revive in an action for injury to 
real estate; Texas & N. O. R. Co. v. Smith, 
35 Tex. Civ. App. 351, S0 S. W. 247. 


If the cause of action is such that the 
right dies with the person, the suit still 
abates. By statute S & 9 Wm. IV. ch. 2, 
sect. 7, wliich is understood to enact the 
common-law rule, where the form of action 
is such that the dcath of one of several 
plaintiffs will not change thc plea, the ac- 
tion does not abate by the dcatli of any of 
the plaintiffs pending the suit. 

The death of both parties does not abate 
an action under a statute providing that no 
action shall abate if the cause of action sur- 
vives; McNulta v. Iluntington, 62 Apx>. Div. 
257, 70 N. Y. Supp. 897; or under one pro- 
viding that actions for injury to property 
shall survive; Northern Trust Co. v. Palm- 
er, 171 111. 383, 49 N. E. 553, in cases rneet- 
ing those conditions respectively. 

A Code provision forbidding dismissal of 
a cause by plaintiff without consent of de- 
fendant, does not affect the right of revival 
by persoual representatives of plaintiff after 
his death; Kinzie v. Riely’s Ex’r, 100 Va. 
709, 42 S. E. S72. 

In some cases wbere an action is saved by 
statute from abatement on death of plain- 
tiff, the court may permit the continuance of 
the action by his suecessor in interest; Over- 
all v. Traction Co., 112 Mo. App. 224, 90 S. 
W. 402. 

The death of the lessor in ejectment never 
abates the suit; Frier v. Jackson, S Johns. 
(N. Y.) 495; Ex parte Swan, 23 Ala. 193; 
Thomas v. Kelly, 35 N. C. 43; Hatfield v. 
Bushnell, 1 Blatchf. 393, Fed. Cas. No. 6,211; 
his heirs are properly substituted on defend- 
ant’s petition; Ballantine v. Negley, 158 Pa. 
475, 27 Atl. 1051. 

In Wasserman v. United States, 161 Fed. 
722, 88 C. C. A. 5S2, it was held that the 
fine of one found guilty of contempt, who 
had sued out a writ of error, but died before 
the submission of the case to the higher 
court, should be considered as a charge 
against the estate, and that the action did 
not abate by death. 

On death of administrator bringing suit it 
may be revived by his administrator or by 
administrator de bonis non; Wood v. Tom- 
lin, 92 Tenn. 514, 22 S. W. 206. In Missouri 
an action for personal injuries caunot be re- 
vived by the administrator after plaintiff’s 
death; Davis v. Morgan, 97 Mo. 79, 10 S. W. 
SSl; nor is such action impliedly saved in 
West Virginia by the statute giving a right 
of action after death to the personal repre- 
senLàtives; Martin v. R. Co., 151 U. S. 673, 
14 Sup. Ct. 533, 3S L. Ed. 311. In New York 
a statutory cause of action for death by neg- 
ligence abates by the death of the wrong- 
doer; Hegerich v. Keddie, 99 N. Y. 258, 1 N. 
E. 7S7, 52 Am. Rep. 25. In Maryland an ac- 
tion by husband to recover damages for the 
killing of his wife, abates on his death ; Har- 
vey v. R. Co., 70 Md. 319, 17 Atl. 88; but in 
Texas a suit by a husband for personal inju- 
ry to his wife may be continued by her after 
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liis doütli; Moxicnn Cont. Ry. Co. v. Good- 
inan, 20 Tex. Civ. App. 109, 48 S. W. 778; 
and tlio remody of a son for his own sulTer- 
ing causod by nmtiiation of his fathor’s body, 
Js by new action, and not by substitution of 
Iiimself as plaintiff after the death of his 
mother in a suit begnu l>y hor for her own 
suffering; Jones v. Millor, 35 Wa.sh. 499, 77 
l‘ac. 811. On the death of a fatbor suing 
for an injury eausing tlie death of his daujrh- 
ter, her administratrix may rovivo; Mcekin 
v. R. Co., 104 N. Y. 145,/58 N. E. 50, 51 L. R. 
A. 235, 79 Ain. St. Rop. 035. 

The doath of a party iioudin" an audit 
causos a mistrial and new parties must he 
brouffht in and the case tried r/c novo , Car- 
roll v. Barber, 119 Ga. 85G, 47 S. E. 181. 

Tho denth of plalntiff after judgment and 
pending inotion for a new trinl, does liot 
abate the suit; Fowdcn v. S. S. Co., 149 
Cal. 151, SG Pac. 178; and a docroo in orjuity 
in favor of husiiand aiul wifo, aftor the 
death of tlie hushand survives to the wife, 
tliough she was not a necessary party; Ed- 
gerton v. Muse, Dud. Eq. (S. C.) 179. Where 
a judgment on a cause of aetion whieh does 
not survive was recovered against a decedent 
and another, it abales as to tlie former; Ham- 
mond v. Hoffman, 2 Redf. (N. Y.) 92. 

On the death of one of three partners 
plaintiff the remaining two may proseeute 
to final judgment in their own names; Davis 
v. Davis, 93 Ala. 173, 9 South. 73G. 

An aetion by two tenants in eoiumon, after 
the death of one wlio bcqueathed to the sur- 
vivor his interest in a pending aetion and 
inade him executor, raay be eontinued by 
liim for damages sustained bv both ; MePhil- 
lips v. Fitzgerald, 177 N. Y. 543, G9 N. E. 
112G. Under TJ. S. Rev. Stat. § 95G, provid- 
ing that an aetion may be continued by a 
surviving plaintiff against a surviving de- 
fendant without abatement, where the cause 
of action survivcs to the surviving plaintiff 
or against the surviving defendant, an ad- 
ministrator can ncithcr continuc nor defend 
the action; Fox v. Mackay, 1 Alaska 329. 

The death of sole defendant pending an 
aetion ahates it; Rac. Abr. Abt. F; anony- 
inous, 2 N. C. 500; McKee v. Straub, 2 Rinn. 
(Pa.) 1; Carter v. Carr, 1 Gilm. (Va.) 145; 
Farmer v. Frey, 4 McCord (S. C.) 1G0; Mack- 
er v. Thomas, 7 Whent. (U. S.) 530, 5 L. Ed. 
515; Nutz v. Reutter. 1 Watts (Pa.) 229; 
Mellen v. Baldwin. 4 Mass. 4S0; Merritt v. 
Luinbert, S Greenl. (Me.) 129; Petts v. Ison, 
11 (Ja. 151, 56 Am. Dec. 419; hut not after 
a finding for the plaintiff; Wilkins v. Wain- 
wright, 173 Mass. 212, 53 N. E. 397; or be- 
cause of the death of a party after verdiet; 
Laidley v. Jasper, 49 W. Vn. 52G ; 39 S. E. 
1G9; hut the death of defenda'nt after deci- 
sion, but before judginent, abates tlie suit; 
Fox v. Hopkinson, 19 R. I. 704, 36 Atl. S24. 
After abatement by rcuson of the death of 
defendant, the duty of instituting proceedings 
for revival rests upon the plaintiff and not 


on the other defendants; Wilkinson v. Vor- 
dermark, 32 Ind. App. G35, 70 N. E. 55?; 
Jameson v. Bartlett, G3 Neb. G38. 88 N. W. 
SG0. When the defendant dies before serv- 
iee. no jurisdiction has attaehed and the ex- 
eeutor cannot be made a party; Conuaway 
v. Ovorton, 0S Fed. 574; Crowdus’ Adin’r v. 
Harrison, 9 Ky. L. Rep. 08. 

An action against a surgeon for maiprac- 
tiee abatos with tlie death uf thc dofendaut, 
whatevcr the form of the action; Roor v. 
Lowrcy, 103 Iud. 4GS, 3 N. E. 151, 53 Am. 
Rop. 519. 

Rut where one of several co-dofeudar.ts 
dies pending the action, his death is in gen- 
eral no cause of ahatement, even by comnmn 
law; Cro. Car. 426; Rac. Abr. Abt. F; Gould, 
Pl. ch. 5, § 93; Tueker v. Utlcy, lGs Mass. 
415, 47 N. E. 19S. If the cause of a«*tion Is 
such as would survive ngainst the snrvivor 
or survivors, tho plaintiff may proceed bv 
suggesting the death upon tlie record*: Tor- 
ry v. Robertson, 24 Miss. 192; Gould, Pl. eh. 
5, § 93. Where oue of sevcral plaintiffs or 
defendants in error dies, the suit dnes not 
abate or require a revival in the Supreme 
Court; Prior v. Kiso. 9G Mo. 3IG, 9 S. W. 
S9S. The ineonvenience of abateinent by 
death of parties was reinedied bv 17 Car. II, 
ch. 8, and S & 9 Wm. III. ch. 2,'ss. 6, 7. In 
the U. S., on tlie dcath of a sole defendant. 
his personal rcpresentatives may be substi- 
tuted if the aetion coubl Iiave bccn originally 
proseeuted against them; Gould, Pl. ch. 5, § 
95. The common law rule is that the right 
of action against a tort-feasor dies witli him: 
Jones v. Barnira, 217 111. 381. 75 N. E. 505; 
Hedekin v. Gillespie, 33 Ind. App. 050, 72 N. 
E. 143; Strattou’s Independenee v. Dines. 
135 Fed. 449, GS C. C. A. 161; and suc-h death 
shouhl he pleaded in abatement; 0‘Conuer v. 
Corbitt, 3 Cal. 370. Many exceptions to this 
rule exists by statute. When a party has 
heen so long dead as to require eonscnt to 
rovive, which is refused, it abatos; Now 
Ilampshire Banking Co, v. Ball, 57 Kan. S12, 
48 Pae. 137. 

As to the effect of death of parties on suit, 
see 5 L. Ed. 250, noto. And as to the sur- 
vival of personal aetions after the death of 
the plaintiff, see Actio Pkksoxaus Moritch 
Cüm Persona. As to the effect of the death 
of a party iu suits for divorce, see that title. 

Infaticy is pleadalde in abatement to tlie 
person of the plaintiff, unlcss the infnnt a,p- 
Pear by guardian or prochein ami; Co. IJtt. 
135 b ; 2 Saund. 117; 3 Rla. Com. 301; 
Seheinerhorn v. Jenkins, 7 Johns. (X. Y.) 373: 
Hiiiman v. Taylor, 2 Conn. 357; Rlood v. 
Ilarrington, S Pick. (Mass.) 552. He cannot 
appcnr b.v attorney, since he cannot makc a 
power of attorney; 3 Saund. 212; Young v. 
Young. 3 N. II. 345; Blood v. Ilarrimzton, 8 
Piek. (Mass.) 552; Sinith v. Van Houten, 9 
N. J. L. 3S1; Schemerhorn v. Jenkins, 7 
Johns. (N. Y.) 373. The death of the next 
friend bringing suit for minors does not 
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abate suit, lior does the attainment of ma- 
jority by minors; Tucker v. Wilson, GS Miss. 
G9o, 9 Sonth. S9S. Wliere an infant sues as 
co-exeeutor with an adult, both may appear 
by attorncy, for, the suit being brought in 
autre droit, the personal rights of the in- 
fant are not affected, and therefore the 
adult is permitted to appoint an attorney for 
both; 3 Saund. 212; Cro. Kliz. 542. At com- 
mon law, judgment obtained for or against 
an infant plaintiff who appears by attorney, 
no plea being interposed, may be reversed by 
writ of error; 1 Rolle, Abr. 2S7; Cro. Jac. 
441. By statute, however, such judgment is 
valid, if for the infant; 3 Saund. 212 (n. 
5). A suit by a guardian to compel an ac- 
counting by a guardian ad litem does not 
abate by reason of the death of the guardian 
or the majority of the ward; Smith v. Min- 
gey, 72 App. Div. 103, 7G N. Y. Supp. 194, 
order affirmed 172 N. Y. 650, G5 N. E. 1122. 

Imprisonment . A sentence to imprison- 
ment in New York, either of plaintiff or de- 
fendant, abates the action by statute; Gra- 
ham v. Adams, 2 Johns. Cas. (N. Y.) 408; 
O’Brien v. Hagan, 1 Duer (N. Y.) 664; but 
see Davis v. Duffie, 8 Bosw. (N. Y.) 617. 

Lunacy. A lunatie may appear by attor- 
ney, and the court will on motion appoint 
an attorney for him; Faulkner v. McClure, 
18 Johns. (N. Y.) 134. Butasuit brought by 
a lunatic under guardianship shall abate; 
Collard v. Crane, Brayt. (Vt.) 1S; but it is 
held that a suit brought by the committee of 
an insane person may be revived by the ad- 
ministrator of the latter after his death; 
Straight v. Ice, 5G W. Va. 60, 48 S. E. 837. 
Qucere whether suit against committee of an 
insane person may be revived against the 
administrators of such person; Paradise’s 
Adm'rs v. Cole, 6 Munf. (Va.) 21S. 

Mandamus , when brought against a public 
officer, is a personal action which abates at 
his death or retirement from office, and his 
successor cannot be substituted without stat- 
utory authority; U. S. v. Butterworth, 169 
U. S. 600, 18 Sup. Ct. 441, 42 L. Ed. 873, cit- 
ing the prior cases. 

Misjoindcr . The joinder of improper 
plaintiffs may be pleaded in abatement; 
Archb. C. Pl. 304; 1 Chit. Pl. 8. Advantage 
may also be taken, if the misjoinder appear 
on record, by demurrer in arrest of judg- 
ment, or by writ of error. If it does not ap- 
pear in the pleadings, it would be ground of 
non-suit on the trial; 1 Chit. Pl. 66. Mis- 
joinder of defendants in a personal action is 
not subject of a plea in abatement; Wooten 
& Co. v. Nall, 18'Ga. 609; Archb. C. Pl. 68, 
310; Durgin v. Smith, 115 Mich. 239, 73 N. 
W. 361; otherwise where there is found to 
be no joint liability; Wright v. Beinelt, 118 
Mich. 638, 77 N. W. 246. When an action is 
thus brought against two upon a contract 
made by one, it is a good ground of defence 
under the general issue; Clayt. 114; Ander- 
son v. Henshaw, 2 Day (Conn.) 272; Dib- 


lee v. Best, 11 Johns. (N. Y.) 104; 1 Esp. 363 ; 
for in such case the proof disproves the dec- 
laration. If several are sued for a tort com- 
mitted by one, such misjoinder is no grouud 
of objection in any manner, as of co-defend- 
ants in actions ex dclicto , some may be con- 
victed and others acquitted; 1 Saund. 291. 
In a real action against several pcrsons, they 
may plead several tenancy; that is, that they 
hold in severalty, not jointly; Com. Dig. Abt. 
F, 12; or one of thern may take the entire 
tenancy on himself, a,nd pray judgment of the 
writ; Com. Dig. Abt. F, 13. Misjoinder of ac- 
tion is waived unless taken before defence; 
Organ v. R. Co., 51 Ark. 235, 11 S. W. 96. 
Wliere a husband is improperly joined in an 
aetion concerning his wife’s separate inter- 
est in land, the action should be abated; 
West v. Adams (Va.) 27 S. E. 496. 

Misnomer of plaintiff, where the misnomer 
appears in the declaration, must be pleaded 
in abatement; Jewett v. Burroughs, 15 Mass. 
469; Porter v. Cresson, 10 S. & R. (Pa.) 257; 
State v. Dines, 10 Humphr. (Tenn.) 512; 
Barnes v. Perine, 9 Barb. (N. Y.) 202; Pro- 
prietors of Sunapee v. Eastman, 32 N. H. 
470; American Bank v. Doolittle, 14 Pick. 
(Mass.) 123; Trull v. Howland, 10 Cush. 
(Mass.) 109, 57 Am. Dec. 82; and he must 
disclose his true name and thereby enable 
the plaintiff to amend his writ; Coin. v. 
Lewis, 1 Metc. (Mass.) 151; McCrory v. An- 
derson, 103 Ind. 12, 2 N. E. 211; and where 
parties were improperly joined in suit on 
covenants of indemnity and the only relief 
was in equity, under tlie statute, the action 
was abated as to them only; Mcllvane v. 
Lumber Co., 105 Va. 613, 54 S. E. 473. It is 
a good plea in abatement that the party sues 
by his surname only; Chappell v. Proctor, 
Harp. (S. C.) 49; Labat v. Ellis, 1 N. C. 172; 
Seely v. Boon, 1 N. J. L. 138. A mistake in 
the Christian name is ground for abatement ; 
Moss v. Flint, 13 111. 570; or where the in- 
itials merely are used; Smith v. Barrett, 
Morris (Ia.) 492; City of Menominee v. Lum- 
ber Co.,' 119 Mich. 196, 77 N. W. 704. In 
England the effect of pleas in abatement of 
misnomer has been diminished by statute 3 
& 4 Wm. IV. ch. 42, s. 11, which allows an 
amendment at the cost of the plaintiff. The 
rule embodied in the English statute prevails 
in this country. 

If the defendant is sued or declared against 
by a wrong name, he may plead the mistake 
in abatement; 3 Bla. Com. 302 ; 3 East 167; 
Bac. Abr. D; Louisville & N. R. Co. v. Hall, 
12 Bush (Ky.) 131; and in abatement only, 
Thompson v. Elliott, 5 Mo. 118 ; Salisbury v. 
Gillett, 2 Scam. (111.) 290; Melvin v. Clark, 
45 Ala. 285; Carpenter v. State, S Mo. 291; 
Com. v. Lewis, 1 Metc. (Mass.) 151; but one 
defendant cannot plead the misnomer of an- 
other, Com. Dig. Abt. F, 18; Arehb. C. P. 
312; 1 Nev. & P. 26. But if having been 
sued hy the wrong name, he is served with 
proeess, and fails to plead the misnomer in 
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abatcment, be will be bouml by the judg- 
meut; Bloouitield R. Co. v. Burress, 82 Iud. 
83. And a corporation .settinj' up a misnomer 
in its answer, but failiug to state its true 
name, will be bound by a judgmeut agaiust 
it in tbe naiue by wbicb it was sued; Louis- 
ville v'm X. R. Co. v. Ilall, 12 Busb (ICy.) 131. 

Tbe omission of tbe initial letter between 
the Christian and surnatue of tbe party is 
not a misnomer or variance; Erauklin v. 
Talmadge, 5 Jobns. (X. Y.) 81. Since oyer 
of tlie writ bas been probibited, tbe misnom- 
er must appear in tbe declaration; Williard 
v. Missani, 1 Cow. (N. Y.) 37. Misnomer of 
defendant was nevcr pleadable in auy otber 
mauner tban in abatcmeut; Tbompson v. 
Elliott, 5 Mo. 11S; Salisbury v. Gillett, 2 
Scam. (111.) 290; Melviu v. Clark, 15 Ala. 2S5; 
Carpcnter v. State, S Mo. 291; Com. v. Lewis, 
1 Metc. (Mass.) 151. In England this plea 
has been abolisbed; 3 & 4 Wm. IV. ch. 42, 
s. 11. And in tbe states, generally, tbe plain- 
tiff is allowed to ameud a misnomer. Tbe 
misnomer of oue of two defcndants, as to bis 
Christian name, if material at all wben sued 
as a liriu, must be taken advantage of by plea 
iu abatcment; Wbittier v. Gould, S Watts 
(Pa.) 4S5. 

In criminal practice tbe usual pleas in 
abatement are for misnomer. If tbe indict- 
ment assigns to the defendant no Cbristian 
name, or a wrong one, no surname, or a 
wrong one, be can only objcct to tbis matter 
by a plea in abatement; 2 Gabb. Cr. L. 327. 
As to tbe evidcnce necessary in such case, 
see 1 M. & S. 453; 3 Greenl. Ev. § 221. 

Xo7i-joindcr. If one of several joint ten- 
ants sue, Co. Litt, 1S0 b ; Bacon, Abr. Joint 
Tenants , K; 1 B. & P. 73; one of several 
joint contractors, in an action ex coiitractu , 
Archb. C. P. 48, 53; one of several partners, 
Puscbel v. Hoover, 16 111. 340; Bellas v. 
Fagely, 19 Pa. 273; one of several joint exec- 
utors wbo have proved the will, or even if 
tbcy bave not proved tbe will; Newton v. 
Cocke, 10 Ark. 169; 1 Chit. Pl. 12, 13; one of 
several joint administrators; icl. 13; tbe de- 
fendant may plead tbe non-joiuder In abate- 
ment; Com. Dig. Abt. E; 1 Cbit. Pl. 12. Tbe 
omission of one or more of tbe owners of 
tbe propcrty iu an action ex delicto is plead- 
ed in abatcment; Chandler v. Spear, 22 Vt. 
3SS; Weare v. Burge, 32 N. C. 169; Morley v. 
Frencb, 2 Cush. (Mass.) 130; Reading R. R. 
v. Boyer, 13 Pa. 497; Edwards v. Ilill, 11 111. 
22. Dormant partners may be omitted in suits 
on contracts to wbicb they are not privy; 
Clark v. Miller, 4 Wend. (N. Y.) 62S; Wilson v. 
Wallace, S S. & R. (Pa.) 55; Lord v. Baldwin, 
6 Pick. (Mass.) 352; Clarkson v. Carter, 3 
Cow. (N. Y.) S5. A non-joinder may also be 
taken advantage of in actions cx contractu , 
at tbe trial, under the gcneral issue, by de- 
mnrrer, or in arrest of judgmcnt, if it ap- 
pears on tbc face of tbe pleadings; Armine 
v. Spenccr, 4 Wcnd. (N. Y.) 409. 

Xonrjoindcr of a person as defendant wbo 


is jointly iuterested in tbe coutract upon 
whieh tbe action is brougbt cau ouly betakLii 
advantage of by plea in abatement; 5 Term 
651; 3 Campb. 50; Robertson v. Smitli, 1S 
Jobns. (X. Y.) 450, 9 Am. Dec. 227; Iline v. 
Ilouston, 2 G. Groene (Ia.) 161; Jobnson v. 
Kansoin, 24 Conn. 531 ; Potter v. McCuy, 26 
Pa. 45S; Gove v. Lawrence, 24 X. 11. 12S', 
Merrlck v. Bank, S Gill (Md.) 59; Ilenderson 
v. Ilarmnond, 19 Ala. 310; Mershon v. Hoben- 
sack, 22 X. J. L. 372; Com. v. Davis, 9 B. 
Monr. (Ivy.) 129; Beasley v. Allan, 23 Ga. 
600; Pruuty v. Mitchell, 76 Va. 169; unless 
tlie mistake appear from the plaintifiTs own 
ideadings, when it may be taken advantige 
of by demurrer or in arrest of judgmeut; 1 
Saund. 271; Robertson v. Smitb, 18 Johns. 
(X. Y.) 459, 9 Am. Dec. 227. Xon-joinder of 
a co-tenant may be pleaded wben tbe suit 
respects tbe land held in cormnon: Soutbard 
v. Hill, 44 Me. 92, 69 Am. Dec. S5; State v. 
Townsend, 2 Harring. (Del.) 277. When tbc 
contract is several as well as joint. the plain- 
tiff is at liberty to procced against the par- 
ties separately or jointly; and wbere one 
member of a firm is sued separately on an 
eudorsewcnt, tbe liability being jotnt and 
scveral, be may have tbe otber partners 
made parties but cannot abate the suit for 
tbeir non-joiuder: Jarueson v. Smith, 19 Tex. 
Civ. App. 90, 16 S. W. S6L In actions of 
tort tbe plaintiff may join the parties cou- 
cerned in the tort, or not, at bis election ; 1 
Saund. 291; 3 B. & P. 51; Gould, Pl. cb. 2. 
§ 11S. Tbe non-joinder of any of the wrong- 
doers is no defence in any form of acthm; 
Buddington v. Sbearer, 22 Pick. (Mass.) 127. 

' Wlien husband and wife sbould be sued 
jointly, and one is sued alone, the nou-join- 
der may be pleaded in abatement; Arcbb. C. 
P. 309. Xon-joinder of co-executors or co- 
admiuistrators may be pleaded in abate- 
ment; Com. Dig. Abt. F. Tbe form of aetion 
is of no account where the action is substan- 
tially founded in coutract: 6 Term 369. Tbe 
law under tbis head bas in a great measure 
beeome obsolete in many of tbe States, by 
statutory provisions making contracts wbicb 
by the eommon law were joint, both joiut 
and several. 

Pendenci/ ot another action must be plead- 
ed in abateinent and not in bar; Mattel v. 
Conant. 156 Mass. 11S, 31 N. E. 4S7; Central 
Railroad & Banking Co. v. Coleman, SS Gn. 
291, 14 S. E. 3S2; Danfortb v. R. Co., 93 Ala. 
614, 11 South. 60 ; and tbe judgment of tbe 
court bclow thcrcon is not subjoct to review; 
Stepbens v. Bank, 111 U. S. 197, 4 Sup. Ct. 
336, 2S L. Ed. 399. But wbere two or more 
tribunals bave concurreut jurisdictlon on tbe 
same subject-matter between tbe same par- 
ties, a suit comiuenced in any one of tbem is 
a bar to an action for tbe same cause in anv 
othcr; Sbelby v. Bacon, 10 IIow. (U. S.) 56, 
13 L. Ed. 32G. Tbe rule in equity is analo- 
gous to tbe rule at law; Insurauce Co. v. 
Brune, 96 U. S. 5SS, 24 L. Ed. 737; but it is 
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no gmund for abatement of au aclion at 
law, tbat a suit in cciuity is pcuding between 
the sanie parties for the sanie money where 
the result of the action at law may be re- 
quired to perfect the decree in equity; Kit- 
tredge v. Race, 92 U. S. 116, 23 L. Ed. 4S8. 
I’rior pendency of an action unless both are 
in the same jurisdiction is not causc for 
abatement; O’Reilly v. R. Co., 16 R. I. 3SS, 
17 Atl. 171, 906, 19 Atl. 244, 5 L. II. A. 364, 
6 L. R. A. 719; Stanton v. Embry, 93 U. S. 
548, 23 L. Ed. 9S3. It must be the same 
cause, founded on the same facts, between 
the same parties, for the same riglits and the 
samc relief; Watson v. Jones, 13 Wall. (U. 
S.) 679, 20 L. Ed. 666; Marchand v. Frellsen, 
105 U. S. 423, 26 L. Ed. 1057; Spencer v. 
Johnston, 5S Neb. 44, 7S N. W. 482; Kansas 
City S. Ry. Co. v. Railroad Commission. 106 
La. 5S3, 31 South. 131; Richardson v. Opelt, 
60 Neb. 1S0, S2 N. W. 377. Pendency of suit 
in a state court is no ground for a plea in 
abatement to a suit upon same cause in a 
Federal court; Wilcox & Gibbs Guano Co. v. 
Ins. Co., 61 Fed. 199; Piquignot v. R. Co., 
16 How. (U. S.) 104, 14 L. Ed. S63; aud see 
Gordon v. Gilfoil, 99 U. S. 16S, 25 L. Ed. 3S3; 
but see Wallace v. McConnell, 13 Pet (U. 
S.) 136, 10 L. Ed. 95; Hunt v. Cotton Ex- 
change, 205 U. S. 322, 27 Sup. Ct. 529, 51 L. 
Ed. S21; Barnsdall v. W T altemeyer, 142 Fed. 
415, 73 C. C. A. 515; Boatmen’s Bank v. 
Fritzlen, 135 Fed. 650, 68 C. C. A. 2SS; Bar- 
ber Asphalt Pav. Co. v. Morris, 132 Fed. 
945, 66 C. C. A. 55, 67 L. R. A. 761; City of 
Mankato v. Paving Co., 142 Fed. 329, 73 C. 
C. A. 439; Gamble v. City of San Diego, 79 
Fed. 4S7; but the latter court will stay pro- 
ceedings until the other suit is determined; 
Zimmerman v. So Relle, S0 Fed. 417, 25 C. 
C. A. 518; Bunker Hill & S. Mining & C. 
Co. v. Mining Co., 109 Fed. 504, 47 C. C. A. 
200; or compel an election; Insurance Co. v. 
Brune, 96 U. S. 5SS, 24 L. Ed. 737. Pend- 
ency of prior suit in one state cannot be 
pleaded in abatement of suit for same cause 
and between same parties in another state; 
Sandwich Mfg. Co. v. Earl, 56 Minn. 390, 
57 N. W r . 93S; Renner v. Marshall, 1 W 7 heat. 
(U. S.) 215, 4 L. Ed. 74; nor is a libel of a 
vessel, under the Chinese Exclusion Act, for 
smuggling opium, barred by a prior libel for 
similar ofifenses in another Federal Court; 
The Haytian Republic, 154 U. S. 11S, 14 
Sup. Ct. 992, 3S L. Ed. 930. Pendency of a 
suit in a foreign country between the same 
parties and for same cause would not bar or 
abate an action; Insurance Co. v. Brune, 96 
U. S. 58S, 24 L. Ed. 737; Stanton v. Embry, 
93 U. S. 54S, 23 L. Ed. 983, 42 L. R. A. 449, 
note; Crossman v. Rubber Co., 60 N. Y. Sup- 
er. Ct. GS, 16 N. Y. Supp. 609; Harvey v. R. 
Co., 50 Minn. 405, 52 N. W. 905, 17 L. R. A. 
84; North British Mercantile Ins. Co. v. 
Bank, 3 Tex. Civ. App. 293, 22 S. W r . 992. 
A good answer to plea in abatement of pend- 
ency of prior süit, is that such action has 


been dismissed since trial of second action 
liegan ; Moore v. Hopkius, SS Cal. 270, 23 Pac. 
31S, 17 Am. St. Rep. 24S; Nichols v. Clark, 
45 Minn. 102, 47 N. W r . 462; W r arder v. Ilen- 
ry, 117 Mo. 530, 23 S. W. 776; Clark v. Com- 
ford, 45 La. Ann. 502, 12 South. 763. 

Privilcge of defeudant from being sued 
may be pleaded in abatement; Marr v. John- 
son, 9 Yerg. (Tenn.) 1; Bac. Abr. Abt. C. 
See Privilege. A peer of England cannot, 
as formerly, plead his peerage in abatement 
of a writ of summons; 2 Wm. IV. ch. 39. 
It is a good cause of abatement that the de- 
fendant was arrested at a time when be was 
privileged from arrest; Hubbard v. Sanborn, 

2 N. H. 46S; Legrand v. Bedingcr, 4 T. B. 
Monr. (Ky.) 539; or that he was served with 
process when privileged from suits; Van Al- 
styne v. Dearborn, 2 Wend. (N. Y.) 5S6; Hal- 
sey v. Stewart, 4 N. J. L. 366; Greening v. 
Sbeffield, Minor (Ala.) 276; but a statute al- 
lowing sucb plea applies not to persons im- 
providently arrested, but only to the privi- 
leged classes; Bank of Vergennes v. Barker, 
27 Vt. 243. Tke privilege of defendant as 
member of the legislature has been pleaded 
in abatement; King v. Coit, 4 Day (Connj 
129; but tke privilege of a non-resident wit- 
ness cannot be; Wilkins’ Adm’r v. Brock, 79 
Vt. 57, 64 Atl. 232. 

For cases wbere the defendant may plead , 
non-tenure, see Arehb. C. P. 310; Cro. Eliz. 
559; Manning v. Laboree, 33 Me. 343. 

Wbere he may plead a disclaimer, see 
Archb. C. P.; Com. Dig. Abt. F, 15; Mills v. 
Peirce, 2 N. H. 10. 

Pleas in Abatement to the Count requir- 
ed oyer of the original writ; and, as this 
cannot now be had, these pleas are, it seems, 
abolished ; 1 Chit. Pl. 405 (6th Lond. ed.) ; 
Saund. Pl. Abatement. 

Pleas in Abatement of the Writ.—I n 
gcneral, any irregnlarity, defect, or infor- 
mality in the terms, form, or structure of 
the writ, or mode of issuing it, is a ground 
of abatement; Gould, Pl. eh. 5, s. 132. 
Among tbem may be enumerated want of 
date, or impossible date; want of venue, or, 
in local actions, a wrong venue; a defective 
return; Gould, Pl. ch. 5, s. 133. Oyer 
of the writ being prohibited, these errors 
cannot be objected to unless tbey appear in 
the declaration, wbieh is presnmed to eor- 
respond with the writ; Campbell v. Cbaffee, 

6 Fla. 724; 3 B. & P. 399; 14 M. & W. 161. 
The objection then is to the writ tkrough 
the declaration; 1 B. & P. 64S; there beiug 
no plea to the declaration alone, but iu bar ; 

2 Sauiid. 209. A variance between writ and 
declaration may properly be pleaded in 
abatemeut; Weld v. Hubbard, 11 111. 573; 
Pierce v. Lacy, 23 Miss. 193. 

Such pleas are either to the form of the 
writ, or to the action thereof. 

Those of the first description were former- 
ly either for matter appareut on the face of 
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tbe writ, or for nuitter dthors; Com. Dig. 
Abt. II, 17. 

Pleas in abatement to the form of the 
writ were formerly ullowed for very trilling 
errors apparent on the face of the writ; 
2 B. & P. oi)5, but since oyer has been pro- 
hlbited, have falleu into disuse; Tidd, Pr. 
636. 

Pleas in abatement of the forrn of the 
writ are now principally for matters dehors; 
Com. Dig. Abt. II, 17; existiug at the time of 
suing out the writ, or arising afierwards; 
such as misuomer of the plaintifTs or de- 
fendant’s name; Tidd, Pr. 637. 

Pleas in Abatcmcnt to thc Action of the 
Writ are that the action is lnisconeeived, as 
if assumpsit is brought instead of accuunt, or 
trespass wben case is tbe proper action; 1 
Show. 71; Tidd, Pr. 579; or that the right 
of aetiou had not accrued at the commence- 
ment of the suit; Cro. Eliz. 32;"); Com. Dig. 
Action, E, 1. But tbese pleas are unusual, 
since advantage may he taken for the same 
reasons on demurrer or under the general 
issue; Gould, Pl. ch. 5, s. 137; 1 C. & M. 492, 
76S. 

Variance . Where the count varles from 
the writ, or the writ varies from the record 
or instrument on which the action is brought, 
it is pleadable in abatement; Cro. Eliz. 722; 
1 H. P>la. 249; McNeill v. Arnold, 17 Ark. 
154; Carpenter v. Hoyt, 17 111. 529; Smith 
v. Butler, 25 N. H. 521; and not otherwise; 
Lovell v. Doble, Quincy (Mass.) SS. If the 
variance is only in matter of mere form, as 
in time or place, when that circumstance is 
immaterial, advantage can be taken only by 
plea in abatement; Riley v. Murray, 8 Ind. 
354; Cruikshank v. Brown, 5 Gilmau (III.) 
75; Latch 173; Gould, Pl. ch. 5, s. 97. But 
if the variance is in matter of substance, as 
if the writ sounds in conti’act and the dec- 
laration in tort, advantage may also be taken 
by motion in arrest of judgment; Pitman v. 
Perkins, 2S N. II. 90; Cro. Eliz. 722. Pleas 
under tliis head bave been virtually^ abol- 
Ished by the rule refusing oyer of tbe writ; 
and the operation of this rule extends to all 
pleas in abatement that cannot be proved 
witbout examination of the writ; Gould, Pl. 
cb. 5, s. 101. It seems that oyer of tbe writ 
is allowed in some of the states whicli retain 
the old system of pleading, as well as in 
those wbich bave adopted new systems. In 
sucli states these rules as to variance are 
of force; Pitman v. Perkins, 28 N. II. 90; 
Carpenter v. Iloyt, 17 111. 529; Chapman v. 
Spence, 22 Ala. 5SS; Pierce v. Lacy, 23 Miss. 
193; Itiley v. Murray, S Ind. 354; Lary v. 
Evans, 35 N. II. 172; McNeill v. Arnold, 17 
Ark. j.54; Giles v. Perryman, 1 Ilarr. & G. 
(Md.) 104; White v. Walker, 1 T. B. Monr. 
(Ky.) 35; Chirac v. Reinicker, 11 Wlieat. (U. 
S.) 2S0, 6 L. Ed. 474; Garland v. Chatile, 12 
Jolins. (N. Y.) 430; President, etc., of Bank 
of New Brunswick v. Arrowsmith, 9 N. J. L. 
2S4. See Variance. 


QüALITILS OF PLEAS 1N AI3ATLÜLNT. The 
defendant may plead in abatement to part, 
and demur or plead in bar to the residue, of 
the declaration ; 2 Saund. 210. Tbe gentral 
rule is tliat whatevcr proves the writ fabe 
at the time of suing it out sliall abute the 
writ entirely; 1 Saund. 286 (n. 7). 

As tliis plea delays the ascertainmeut of 
the merits of the action, it is not favored by 
the courts; the greatest accuracy aiul pre- 
cision are therefore required; aud lt cannot 
be amended; 2 Saund. 298; Co. Litt. 392; 13 

M. & W. 474; Jenkins v. Pepoou, 2 Johns. 
Cas. (N. Y.) 312; S Bingli. 416; Getchell v. 
Boyd, 44 Me. 4S2; Mandel v. Peet, 1S Ark. 
236; Anonymous, 1 Ilemp. 215, Fcd. Cas. 
No. 18,221; Itoberts v. lleiin, 27 Ala. 67S. 
It must contain a direct, full, and podtive 
averment of all tbe material fnets; Morse v. 
Nash, 30 Vt. 76; Lary v. Evans, 35 N. II. 
172; Ellis v. Ellis, 4 U. I. 110; Tweed v. Lib- 
hey, 37 Me. 49 ; Dinsmore v. Pendextor, 2$ 

N. II. 1S; Townsend v. Jeffries* Adm'r, 24 
Ala. 329; Wales v. Jones, 1 Mich. 254. It 
must give enougli so as to cnable the plain- 
tit'f by ameiidment completely to snpply tbe 
defect or avoid the mistake on which the 
plea is founded; 4 Term 224; 1 Saund. 274 
(n. 4); Wadswortli v. Woodford, 1 Day 
(Conn.) 2S; Rea v. Hayden, 3 Mass. 24; Bur- 
row v. Sellers’ Ex'rs, 2 N. C. 501; 2 Ld. 
Raym. 117S; 1 East 634. 

It must not be double or repugnant; 3 51. 
& W. 607. It must have an apt aud propor 
beginning and couclusion; 3 Term 1S6; Jen- 
kins v. l^epoon, 2 Johns. Cas. (N. Y.) 312; 
Schoonmakers’ Ex’rs v. Ibmendorf, 10 Johns. 
(N. Y.) 49; 2 Saund. 209. The whole matter 
of complaint must be covered by the plea; 2 
B. & P. 420. It caunot be pleaded aftor 
making full defence; 1 Chit Pl. 441 (Oth 
Lond. ed.). 

A plea in abatement and a plea or answer 
in bar cannot be pleaded together: Southorn 
Bldg. & Loan Ass’n v. Ins. Co., 23 Pa. Super. 
Ct. SS; Huntington Mfg. Co. v. Sehofiold, 2S 
Ind. App. 95, 62 N. E. 100; Trentman v. 
Fletcher, 100 Ind. 105; Carmien v. Cornell. 
14S Ind. S3, 47 N. E. 216 (in Indiana thereis 
a statute forbidding it; Field v. Malone. 102 
Ind. 251, 1 N. E. 507) ; contra, Fislier v. Frn- 
prie, 125 Mass. 472; 0‘Longhliu v. Bird. 128 
Mass. 600; Parks v. Smitb, 155 Mass. 26, 2s 
N. E. 1044; (where expressions otlierwise in 
Pratt v. Sanger, 4 Gray fMass.] 84 and Mor- 
ton v. Sweetser, 12 Allen [Mass.] 134, aro 
characterizod as obitcr) ; Ilurlburt v. Palm- 
er, 39 Neb. 158. 57 N. W. 1019; Tomplin v. 
Kimsey, 74 Neb. 614, 105 N. W. 89 (citing 
many intermediate cases and establishing tlm 
rnle tbat a plea to tbe merits may be liied 
witli one to the jurisdiction, when tlio lat- 
ter scts up an objectioii dchors tho rocord); 
and see Reynolds v. Cook, S3 Ya. S17, 3 S. 
E. 710, 5 Am. St. Rep. 317. See also Duke 
v. Duke. 70 N. J. Eq. 135, 62 Atl. 466; and a 
plea to the mexits filed simultaneously witli 
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a plea lu abatement waives the latter; Put- 
nam Lumber Co. v. Ellis-Yüung Co., 50 Fla. 
251, 30 South. 195; City of Coviuglun v. Lim- 
erick, 40 S. IV. 254, 19 Ky. L. Bep. 350; Las- 
sas v. MeCarty, 47 Or. 474, 84 Pae. 70; Mau- 
pin v. Ins. Co., 53 W. Va. 557, 45 S. E. 1003; 
Crowns v. Land Co., 09 Wis. 103, 74 N. W. 
540. 

In some states tkis rule is changed by stat- 
ute; MoUitt v. Chronicle Co., 107 Ia. 407, 7S 
N. W. 45; Little Roek Trust Co. v. 11. Co., 
195 Mo. GG9, 93 S. W. 914; Tliaeh v. Mut 
Aec. Ass’n, 114 Teun. 271, S7 S. W. 255; 
Pyron & Davidson v. Graef, 31 Tex. Civ. 
App. 405, 72 S. W. 101; or rule of court; Na- 
tional Fraternity v. Circuit Judge, 127 Alich. 
18G, S6 N. W. 540. 

But this rule was held not to apply to a 
special plea denying partnership of the plain- 
tiffs, filed under a statute recpiiring denial 
of the character in wliicli the plaintiff sues 
in order to control it; Bobinson v. Parker, 11 
App. D. C. 132. 

As to the fonn of pleas in abatement, see 
Ilarvey v. Hall, 22 Vt. 211; 1 Chit. Pl. (Gth 
Lond. ed.) 454; Com. Dig. Abt. I, 19; 2 
Sauud. 1 (n. 2). 

As to thc time of pleading inatter in abate- 
ment, it must be pleaded before any plea to 
thc merits, both in civil and criminal eases, 
oxcept in cases where it arises or comes to 
the knowledge of the party subsequently; 
Turns v. Com., 6 Metc. (Mass.) 224; Univer- 
sity of Vermont v. Joslyn, 21 Vt. 52; Inhab- 
itants of Plautation No. 9 v. Bean, 40 Me. 
218; Butts v. Grayson, 14 Àrk. 445; Hart v. 
Turk, 15 Ala. 675; Hatry v. Shuman, 13 
Mo. 547; Rieker v. Scofield, 28 111. App. 32; 
and the right is waived by a subsequent plea 
to the merits; Sheppard v. Graves, 14 How. 
(U. S.) 505, 14 L. Ed. 518; Hart v. Turk, 15 
Ala. 675; Smith v. State, 19 Conn. 493; 
Saum v. Bd. of Com’s, 1 G. Greene (Ia.) 165; 
Chapman v. Davis, 4 Gill (Md.) 1G6; Cook 
v. Burnley, 11 Wall. (U. S.) 659, 20 L. Ed. 29. 
See Plea puis darrein continuance. 

Dcmurrcr to complaint for insufficiency of 
facts, waives all matter in abatement; Marx 
v. Croisan, 17 Or. 393, 21 Pac. 310. 

Of the Affidavit of Truth. Every dilatory 
plea must be proven to be true, either by 
affidavit, by inatter apparent upon the rec- 
ord, or probable matter shown to the court 
to induce them to believe it; 3 B. & P. 397; 
Ilolden v. Scanlin, 30 Vt 177; White v. Whit- 
man, 1 Curt. 494, Fed. Cas. No. 17,561; 
Humphrey v. Whitten, 17 Ala. 30; Kuowl- 
ton v. Culver, 1 Chand. (Wis.) 16; Bank of 
Tennessee v. Jones, 1 Swan (Tenn.) 391; 
Saum v. Bd. of Com’s, 1 G. Greene (Ia.) 165. 
It is not necessary that the affidavit should 
be made by the party himself; his attorney, 
or even a third person, will do; 1 Saund. PL 
& Ev. 3 (5th Am. ed.). The plaintift may 
waive an affidavit; 5 Dowl. & L. 737; Rieh- 
mond v. Tallmadge, 16 Jokns. (N. Y.) 307. 
Tke affidavit must be coextensive with the 


plea; 3 Nev. & M. 2G0, and leave nothing to 
be colleeied by inferencc; Say. 293. It 
should state that the plca is true in sub- 
stance and fact, and Dot merely that the 
plea is a true plca; 3 Stra. 705; Day v. Ilam- 
burgli, 1 Browue (Pa.) 77; Rapp v. Elliot, 2 
Dall. (Pa.) 184, 1 L. Ed. 341. 

Plea in abatemcnt on account of non-join- 
der of joint promisors need not be' verified 
by oatli, National Niantic Bank v. Express 
Co., 1G R. I. 343, 15 Atl. 7G3. 

JUDGMENT ON PLEAS 1N ABATEMENT. If iS- 

sue he joined on a plea in abateinent, a 
judgment for tlic plaintiff upon a verdict is 
final; 1 Str. 532; Moore v. Morton, 1 Bibb 
(Ky.) 234; MeCartee v. Chambers, 6 Wend. 
(N. Y.) 649, 22 Am. Dec. 556; Good v. Lehan, 
8 Cusli. (Mass.) 301; Dodge v. Mor.se, 3 N. H. 
232; Haight v. Ilolley, 3 Wend. (N. Y.) 25S; 
but judgment for plaintiff upon a demurrer 
to a plea iu abatement is not final, but mere- 
ly rcsjwndeat ouster; Ld. Raym. 699; Whit- 
ford v. Flanders, 14 N. II. 371; Lambert v. 
Lagow, 1 Blackf. (Ind.) 3SS. After judgment 
of rcspondcat oustcr , the defendant has four 
days’ time to plead, commencing after the 
judgment has been signed; 8 Bingh. 177. 
Hc may plead again in abatemeut, provided 
the subject-matter pleaded be not of the 
same degree, or of any preceding degree or 
class with that before pleaded; Com. Dig. 
Abt I, 3; 1 Saund. Pl. & Ev. 4 (5th Am. ed.); 
Tidd, Pr. 641. 

If the plea is determined in favor of the 
defendant either upon an issue of law or 
faet, the judgment is that the writ or bill be 
quasked; Yelv. 112; Bac. Abr. Abt. P; Gould, 
Pl. ch. 5, § 159; 2 Saund. 211 (n. 3). 

See Judgment. 

As to abatement and revival of actions, the 
power and practice of United States courts 
are governed by the law of the state in 
which aetion is pending at deatk; Wilhite v. 
Skeleton, 149 Fed. 67, 78 C. C. A. 635. 

ABAT0R. One wbo abates or destroys 
a nuisance. One who, having no right of 
entry, gets possession of the freeliold to the 
prejudice of an beir or devisee, after the 
time when the ancestor died, and before the 
heir or devisee enters. Litt. § 397; Perk. 
Conv. § 3S3; 2 Prest. Abs. 296, 300. See Ad. 
Ej. 43; 1 Washb. R. P. 225. 

ABATUDA. Anything diminislied; as 
moncta ahatuda; which is rnoney c-lipped or 
diminished in value. Cowell. 

ABAVIA. A great-great-grandmother. 

ABAVITA. Used for ahamita , wliieh see. 

ABAVUNCULUS. A great-great-grand- 
mother’s brother. Calvinus, Lex. 

ABAVUS. A great-great-grandfather, or 
fourth male asccndant. 

ABBACY. The office of an abbot. The 
dignity of the office. 

ABBAT, ABB0T. A spiritual lord or gov- 
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ernor having the rule of a religious house. 
Cunningham. 

ABBEY. A monastery or convent for the 
use of an association of religious persons, 
having an abbot or abbess to preside over 
them. 

ABBOT. Thcy were prelates in the 13th 
century who liad had an imineniorial right to 
sit in the national assembly. Taylor, Science 
of Jurispr. 2S7. 

ABBREVIATION. A shortened form of a 
word, obtained by the oniission of oue or 
more letters or syllables from the middle or 
end of the word. 

The abbreviation3 in common use in modern 
tlmes consist of tbe initial letter or letters, syilabie 
or syllables, of tho word. Anciently, also, contract- 
ed forms of words, obtained by the omission of 
letters intermediate between tbe initlal and flnal 
ietters were much In usc. These latter forms are 
now more commonly designated by thc term con- 
traction. 

Abbreviations are of frequent use In referring to 
text-boolcs, reports, etc., and in indicating dates, 
but shouid be very sparingly employed, if at all, in 
formal and important legal documents. See 4 C. 
& P. 51; 9 Co. 48. No part of an indlctment shouid 
contain any abbrcviations except in cases wbere a 
facsimile of a written instrument is necessary to 
be set out. 1 East ISO, n. The variety and num- 
ber of abbreviations are as nearly illimitable as 
the ingenuity of man can inake tbem; and the 
advantages arising from their use are, to a great 
extent, counterbalanced by the ambiguity aud un- 
certainty resulting from the usualiy inconsiderate 
selection which is made. 

As to how far a judicial record ruay con- 
tain ahbreviations of English words without 
invalidating it, see Stein v. Meyers, 253 III. 
109, 07 N. E. 297. 

The following list is believed to contain all 
abbreviations in comrnon use. Wliere a 
shorter and a longer abbreviation are in 
common use, both are given. 

A. Alabama American, see Am. Anonymous ; 
—Arkausas;—Abbott (sce Abb.);—Annuals (Louisi- 
ana); —Atlantlc Rcporter. 

A, a, B, b. “A” front, “B’' back of a leaf. 

A. B. Anonymous Reports at end of Benloe’s Re* 
ports, commonly called New Benloe. 

A. B. R. American Baukruptcy Reports. 

A'B. R. J. N. S. A'Beckett’s Reserved (Equi- 
ty) Judgracnts, New South V/alcs. 

A’B. 11. J. P. P. A’Beckett’s Rcserved Judgmcnts, 
Port Philip. 

A. C. Appeilate Court;—Case on Appeal;—Appeal 
Cases, Englisb Chancery; Law Reports Appeal 
Cases. 

A. C. 

[1801] A. C. English Appeal Cases; Law Re- 
ports, 3d Series, 1891. 

[1S92] A. C. Same for 1892, etc. 

A. C. C. American Corporation Cases (With- 
row’s). 

A. C. R. American Criminal Reports. 

A. D. American Decisions;—inno Domini; in the 
year of our Lord;—Appellate Division, New York 
Supreme Court. 

A. B. C. American Electrical Cases. 

A. G. Attorney General. 

A. G. Dcc. Attorney Gcneral’s Decisions. 

A. G. Op. Attorney General’s Oplnions. 

A. Ins. R. American Insolvency Reports. 

A. K. Marsh. A. K. Marsliali's Reports, Kentucky. 

A . L. C. American Lcading Cases. 

A. L. J. Albany Law Journal. 

BoüV,—2 


A. Moo. A. Moore’s Reports, in vol. 1 Bosanouc< 
& Pulier. 

A. M. d O. Armstrong, Macartney & Ogle’s Irish 
Nisl Prius Reports. 

A. N. C. Abbott’s New Cases, New York;—Amer- 
ican Negllgence Cases. 

A. N. R. American Negligence Reports, Currcnt 
Serie8. 

A. P. B. or Ashurst MSS. L. 1. L. Ashur t’s Pa- 
per-books; the manuscript paper-books of Askurst. 
J., Buiicr, J., Lawrence, J. f and Dampier, J., in 
Lincoln’s Inn Library. 

A. R. American Reports;— Anno Rcgni; in the 
year of the rclgn;—Atiantic Reporter;—Appeal Re- 
ports, OntarJo. 

A. II. C. Americau Railway Cases. 

A. R. R. American Raliway Reports. 
A.R.V.R.S2. Anno Regni Victoriae Regina Vi- 
cesimo Secundo. 

A. Rep. American Reports;—Atlantlc Reporter 

(Commonly clted Atl. or A.). 

A. S. Acts of Sederunt, Ordinances of the Court 
of Sesslon, Scotland. 

A. S. R. American State Reports. 

A. d A. Corp. Angeli & Ames on Corporatlons. 
A.dE. Adolphus & Eilis’s English King’s Bench 
Reports;—Admiraity and Ecciesiastical. 

A. & E. Corp. Ca. American and English Corpora- 
tion Cases. 

A. & E. Encyc. American and English Encyclo- 
paedia of Law. 

A. d E. N. S. Adolphus & Ellis’s Reports, New 
Series, English Queen's Bench, commonly cited 
(?. B. 

A. d E. R. R. C. American & English Railroad 
Cases. 

A. d F. Fixt. Amos & Ferrard on Fixtures. 

A.dH. Arnold & Hodges’s English Quecn’s 
Bench Reports. 

A.dN. Alcock & Napier’s Irish King’s Eench 
Reports. 

Ab. Abridgment. 

Ab. Adm. Abbott’s Admiralty Reports. 

Ab. App. Dec. Abbott’s Ncw York Court of Ap- 
peals Decisions. 

Ab. Ct. App. Abbott’s New York Court of Appeal 
Decisions. 

Ab. Eq. Cas. Equity Cases Abridged, English 
Chancery. 

Ab. N. Y. Ct. App. Abbott’s New York Court of 
Appeals Decisions. 

Ab.N.Y. Dig. Abbott’s New York Dlgest. 
Ab.N.Y.Pr. Abbott’s Practice Rcports, New 

York. 

Ab. N. Y. Pr. N. S. Abbott’s Practice Reports, 
New Series, New York. 

Ab. Nat. Dig. Abbott’s National Digcst. 

Ab.New Cas. Abbott’s New Cases, various New 
New York courts. 

Ab. Pl. Abbott’s Plcadings under thc Codc. 

Ab. Pr. Abbott’s Practice Reports, New York. 

Ab. Pr. N. S. Abbott’s Practice Reports, New Se- 
ries, New York. 

Ab. Sh. Abbott (Lord Tenterdcn) on Sbipping. 
Ab.U.S. Abbott’s Reports, Unitcd States Circuit 
CourL 

Ab.ü.S.Pr. Abbott’s United States Courts Prac- 
tice. 

Abb. Abbott. See below. 

Abb. Ad. or Abb. Adm. Abbott’s Admlralty Re- 
ports. 

Abb. App. Dec. Abbott's New York Court of Ap- 
peals Decisions. 

Abb. Becch.Tr. Abbott’s Report of the Beechcr 
Trial. 

Abb. C. C. Abbott’s Reports, United States Circuit 
Court. 

Abb.Ct.App. Abbott’s New York Court of Ap- 
peais Decisions. 

Abb. Dec. Abbott’s Ncw York Court of Appeals 
Decisions. 

Abb. Dig. Abbott’s New York Digcst. 

Abb. Dig. Corp. Abbott s Dlgest Law of Corpora- 
tlons. 

Abb. Mo. Ind. Abbott's Monthly lndex. 
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Abb. N. C. Abbott’s New Cases, New York. 

Abb. N. S. Abbott’s Practice Reports, New Se- 
ries. 

Abb. N. Y. App. Abbott's New York Court of Ap- 
peals Decisions. 

Abb. N. Y. Dig. Abbott’s New York Digest. 
Abb.Nat. Dig. Abbott's Nationai Digest. 

Abb. Pr. or Abb. Prac. AbbotCs New York Prac- 
tice Reports. 

Abb. Pr. N. S. Abbott’s New York Practice Re- 
ports, New' Serles. 

Abb. Ship. Abbott (Lord Tenterden) on Shipping. 
Abb. Tr. Ev. Abbott’s Trial Evidence. 

Abb. ü. S. Abbott’s United States Circuit Court 
Reports. 

Abb. Y. Bk. Abbott’s Year Book of Jurisprudence. 
Abbott. Abbott’s Dictionary. 

Abdy’s R. C. P. Abdy’s Roman Civil Procedure. 
A’Beck. Judg. Vict. A’Beckett’s Reserved Judg- 
ments of Victoria. 

Abr. Abridgment;—Abridgcd. 

Abr. Case. Crawford & Dix's Abridged Cases, 
Ireland. 

Abr. Case. Eq. Equity Cases Abridged (Englisb). 
Abr. Cas. Eq. or Abr. Eq. Cas. Equity Cases Abridg- 
ed, Englisb Cbancery. 

Abs. Absolute. 

Acc. Accord or Agrees. 

Act. Acton’s Reports, Prlze Causes, English Privy 
Council. 

Act. Can. Monro’s Acta Cancellarise. 

Act. Pr. C. Acton’s Reports, Prize Causes, Eng- 
llsb Privy Council. 

Act. Reg. Acta Regia. 

Ad. Cas. Sales. Adams’s Cases on the Law of 
Sales. 

Ad. Con. Addison on Contracts. 

Ad. E. Adams on Ejectment. 

Ad. Eq. Adams’s Equity. 

Ad fm. Ad finem, at or near tbe end. 

Ad. Jus. Adam’s Justiciary Reports (Scotcb). 

Ad. Rom. Ant. Adams’s Roman Antiquities. 

Ad. Torts. Addison on Torts. 

Ad. d E. or Ad. & Ell. Adolphus & Ellis’s English 
King’s Bench Reports. 

Ad. &EU.N.S. Adolphus & Ellis’s Reports, New 
Series;—English Queen’s Bench (commonly cited 
Q.B.). 

Adams. Adams’s Reports, vols. 41, 42 Malne;—Ad- 
ams’s Reports, vol. 1 New Hampshlre. 

Adams, Eq. Adams’s Equity. 

Adams, Rom. Ant. Adams, Roman Antiquities. 
Add. Addison’s Reports, Pennsylvanla;—Addams's 
English Ecclesiastical Reports. 

Add. Abr. Addington’s Abridgment of the Penal 
Statutes. 

Add. Con. Addison on Contracts. 

Add. Eccl. Addams’s Ecclesiastical Reports, Eng- 
lish. 

Add. Pa. Addison’s Reports, Pennsylvania. 

Add. Torts. Addison on Torts. 

Addams. Addams’s Ecclesiastical Reports, Eng- 
lish. 

Addis. Addison’s Pennsylvania Reports. 

Adj. Adjudged, Adjourned. 

Adjournal, Books of. The Records of the Court of 
Justiciary, Scotland. 

Adm. Admiralty. 

Adm.&Ecc. Admiralty and Ecclesiastical;—Eng- 
lish Law Reports, Admiralty and Ecclesiastical. 
Admr. Administrator. 

Admx. Administratrix. 

Adol. & El. Adolphus & Ellls’s Reports, Engllsh 
King’s Bench. 

Adol. d El. (N. S.). Adolphus & Ellis’s Reports, 
New Series, English Queen’s Bench, commonly cited 
Q. B. 

Adolph. d E. Adolphus & Ellis’s Reports, Engllsh 
King’s Bench. 

Adolph. d E. N. S. Adolphus & Ellis’s Reports, 
New Series, English Queen’s Bench, commonly cit- 
ed Q. B. 

Ads. Ad sectam, at suit of. 

Adv. Advocate. 

Adye C. M. Adye on Courts-Martial. 


Aelf. C. Canons of Aelfrlc. 

Agn. Pat. Agnew on Patents. 

Agn. St. of Fr. Agnew on the Statute of Frauds- 
AgraH.C. Agra Hlgh Court Reports, Indla. 

Aik. Aikens’s Vermont Reports. 

Aikcns (Vt.). Aikcns’s Reports, Vermont. 

Ainsw. or Ainsworth. Alnsworth’s Lexicon. 

Al. Aleyn’s Select Cases, English King’s Bench; 
—Alabama;—Allen. 

Al. Tel. Cas. Allen’s Telegraph Cases, Amerlcan 
and English. 

Al. d Nap. Alcock & Napier’s Reports, Irlsh 
Klng’s Bench and Exchequer. 

Ala. Alabama;—Alabama Reports. 

Ala. N. S. Alabama Reports, New Serles. 

Ala. Sel. Cas. Alabama Select Cases, by Shep- 
herd, see Alabama Reports, vols. 37, 3S aud 39. 

Ala. St. Bar Assn. Alabama State Bar Assocla- 
tion. 

Alaska Co. Alaska Codes, Carter. 

Alb. Arb. Albert Arbitration, Lord Cairns’s De- 
cisions. 

Alb. L. J. or Alb. Law Jour. Albany Law Journal. 
Alc. or Alc. Reg. or Alc. Reg. Cas. Alcock’s Irish 
Registry Cases. 

Alc.&N. Alcock & Napier’s Reports, Irish King’s 
Bench and Exchequer. 

Ald. Alden’s Condensed Reports, Pennsylvania. 
Ald. Eist. Aldridge’s History of the Courts of 
Law. 

Ald. Ind. Alden’s Index of U. S. Reports. 

Ald. d Van Hoes. Dig. Alden & Van Hoesen’s Dl- 
gest, Laws of Mississippi. 

Aldr. Cas. Cont. Aldred’s Cases on Contracts. 
Alex. Cas. Report of “Alexandra” case, by Dud- 
ley. 

Alex. Ch. Pr. Alexander’s Chancery Practice. 
Alexander. Alexander's Reports, vols. 66-72 Mis- 
sissippi. 

Aleyn. Alcyn’s Select Cases, English King’s 
Bench. 

Alis. Prin. Scotch Law. Alison’s Principles of the 
Criminal Law of Scotland. 

All. Allen’s Massachusetts Reports. 

All. N. B. Allen’s New Brunswick Reports. 

All. Ser. Allahabad Series, Indian Law Reports. 
All. Sher. Allen on Sheriffs. 

All. Tel. Cas. Allen’s Telegraph Cases. 

All. & Mor. Tr. Allen & Morris’s Trial. 

Allen. Allen's Massachusetts Reports;—Allen’s 
Reports, New Brunswick;—Allen’s Reports, Wash- 
ington. 

Allen (N. B.). Allen’s Reports, New Brunswick 
Supreme Court. 

Allen Tel. Cas. Allen's Telegraph Cases. 

Alleyne L. D. of Mar. Alleyne's Legal Degrees of 
Marriage Considered. 

Allin. Allinson, Pennsylvanla Superior and Dls- 
trict Court. 

Alison Prac. Alison’s Practlce of the Crimlnal 
Law of Scotland. 

Alison Princ. Alison’s Principles of ditto. 

Alln. Part. Allnat on Partition. 

Am. America, American, or Americana. 

Am. Bank. R. or Am. B’kc’y Rep. American Bank- 
ruptcy Reports. 

Am. Bar Asso. American Bar Associatlon. 

Am. C. L. J. American Clvil Law Journal, New 
York. 

Am. Cent. Dig. Amerlcan Digest (Century Edi- 
tion). 

Am. Ch. Dig. American Chancery Digest. 

Am. Corp. Cas. Withrow’s American Corporation 
Cases. 

Am. Cr. Rep. American Criminal Reports. 

Am. Crim. Rep. American Criminal Reports, by 
Hawley. 

Am. Cr. Tr. American Criminal Trials. Chand- 
ler’s. 

Am. Dec. American Decisions. 

Am. Dig. American Digest. 

Am. Dig. Cent. Ed. American Digcst (Century 
Edition). 

Am. Dig. Dec. Ed. or Am. Dig. Decen. Ed. Amerb 
can Digest (Decennial Edition). 



ABBREVIATION 


19 


ABBREVIATION 


Afn. El. Ca. or Am. Elce. Ca. American Electrical 
Cases. 

Am. Ins. Rep. American Insolvency Reports. 

Am. Insolv. Rep. American Insoivency Reports. 

Am. Jour. Fol. Amcriean Journal of Politics. 

Am. Jour. Soc. American Journal of Socioiogy. 

Am. Jur. Amcricau Jurist, Boston. 

Am. L. C. R. F. Sbarswood and Budd’s Leading 
Cases on Real Property. 

Am. L. Cas. American Leading Cases (Hare & 
Waliace’s). 

Am. L. Elect. American Law of Elections. 

Am.L.J. American Law Journal (Ilali's), Phlla- 
delphia. 

Atn. L. J. (0.). American Law Journal, Ohio. 

Am.L.J.N.S. American Law Journai, New Se- 
ries, Philadelphia. 

Am. L. M. American Law Magazlne, Phliadelphia. 

Am. L. R. American Law Register, Phiiadt iphia. 

Am. L. Rec. Ameriean Law Record, Cincinnati. 

Am. L. Reg. & Rev. American Law Register and 
Review, Phiiadelphia. 

Am. L. Rcp. American Law Reporter, Davenport, 
Iowa. 

Am. L. Rev. American Law Review, St. Louis. 

Am. L. T. Amerlcan Law Times, Washington, 
D. C. 

Am. L. T. Bank. Amerlcan Law Times Bankrupt- 
cy Reports. 

Am. L. T. R. American Law Times Reports. 

Am. L. T. R. N. S. American Law Times Reports, 
New Series. 

Am.LaioJour. American Law Journal (Hall’s) 
Phliadelphia. 

Am. Laio Jour. N. S. American Law Journal, New 
Series, Phiiadclphia. 

Am. Law Mag. Amerlcan Law Magazlne, Phila- 
delphia. 

Am.LawRec. Amerlcan Law Record, Cincinnati. 

Am.LawReg. Amcrican Law Register, Phila- 
delphia. 

Am. Law Rep. American Law Reporter, Daven- 
port, Iowa. 

Am.LawRev. Amerlean Law Review, St. Louis. 

Am. Law Times. American Law Times, Washing- 
ton, D. C. 

Am. Lawy. Amerlean Lawyer, New York Clty. 

Am. Leacl. Cas. Hare & Wallace’s Amerlcan 
Leading Cases. 

Am. Neg. Ca. or Am. Neg. Cas. American Negli- 
gence Cases. 

Am. Neg. Rep. American Negligence Reports. 

Am. Pl. Ass. Amcrican Pleader’s Assistant. 

Am. Pr. Rcp. American Practice Reports, Wash- 
ington, D. C. 

Am. Prob. or Am. Prob. Rep. American Probate 
Reports. 

A?n. R. Amcriean Reports. 

Am. R. R. Cas. American Railway Cases (Smlth 
& Bates'). 

Am. R. R. Rcp. American Railway Reports, New 
York. 

Am. R. R. & C. Rep. American Rallroad and Cor- 
poration Rcports. 

Am. Rail. Cas. Smith and Bates’s American Rail- 
way Cases. 

Am. Rail. R. American Raiiway Reports. 

Am. Rep. American Rcports (Selected Cases). 

Am. Ry. Ca. American Raiiway Cases. 

Am. Ry. Rep. American Railway Reports. 

Am. St. P. American State Papers. 

Am. St. Rep. American State Reports. 

Am. St. Ry. Dee. Amerlcan Street Railway Deci- 
sions. 

Am. Thcm. Amerlean Themls, New York. 

Am. Tr. M. Cas. Cox’s American Trado Mark 
Cases. 

Am. & Eng. Corp. Cas. American and English Cor- 
poration Cases. 

Am. J; Eng. Dcc. in Eq. American and English 
Decisions iu Equity. 

Am. 6 Eng. Encyc. Law. Ameriean and English 
Encyclopa?dia of Law. 

Am. d Eng. Pat. Ca. Amerlcan and English Pat- 
ent Cases. 


Am. d Eng. Pat. Cas. American and EngHsh Pat- 
ent Ca?rs. 

Am. tt- Eng. R. Cas. Ameriean and English Rail- 
road Ca' ts. 

Am. J Eng. R. R. Ca. Amerlcan and Eugll h Rail- 
road C; -^s. 

Am. t£- Eng. Ry. Ca. American and E giish Rail- 
way Cases. 

Amb. or Ambl. Ambler’s English Chanccry Re- 
ports. ' 

Amer. Amerlcan;—Amerman, vols. 1U-I15 Penn 
syhanla. 

Amer.Jur. American Jurlst. 

Amer. Law. American Lawyer, New York. 

Amcr. Law Reg. (N. S.). American Law Regls- 
ter, New Series. 

Amcr. Law licg. (0. S.). Amcrlcan Law Register, 
Old Scrics. 

Atncr. Laic Rcv. American Law Revlf-w. 

Amcr. t£ Eng. Enc. Law. American & English En- 
cyclopaedia of Law. 

Ames. Ames’s Rtports, vol. 4-7 Rhode lsland;— 
Ames's Rcports, vol. 1 Mlnnesota. 

Ames Cas. B. d N. Ames’s Cases on Bills and 
Notes, 

Ames Cas. Par. Ames’s Cases on Partnership. 

Ames Cas. Part. Ames’s Cases on Partnership. 

Amcs Cas. Pl. Ames s Cases on Pleading. 

Amcs Cas. Sur. Ames’s Cases on Suretyship. 

Ames Cas. Trusts. Ames's Cases on Trusts. 

Arncs, K. J B. Ames, Ivnowies & Bradley’s Re- 
ports, vol. 8 Rhode Isiand. 

Ames d Stn. Cas. Torts. Ames & Smith’s Cases on 
Torts. 

AmosJur. Amos’s Science of Jurisprudence. 

Amos d F. or Amos <£ F. Fixt. Amos and Fcrrard 
on Fixtures. 

An. Anonymous. 

And. Anderson’s Reports, English Common PIea 3 
and Court of Wards;—Andrews's Reports, vols. 63-72 
Connccticut;—Andrews’s Engiish Iving’s Dench Re- 
ports. 

And. Ch. Ward. Andcrson on Church Wardens. 

And. Com. Anderson’s Hhtory of Commerce. 

Andcrs. or Andcrson. And< rson’s Reports, English 
Cornmon Pleas and Court of Wards. 

Andr. Andrews’s Reports, English King’s Bench. 
See also And. 

Andr. Pr. Andrews’s Precedents of Leases. 

Ang. Angell's Repnrts, Rhode Isiand Rtports. 

Ang. Adv. Enj. Angell on Adverse Enjoyment. 

Ang. Ass. Angeil on Assignments. 

Ang. B. T. Angeli on Bank Tax. 

Ang. Carr. Angell on Carriers. 

Ang. Corp. Angeli and Ames on Corporations. 

Ang. lligh. Angeil on Highways. 

Ang. Ins. Angeli on Insurance. 

Ang. Lim. Angell on Limitations. 

Ang. Tide Wat. or Ang. Tidc Waters. Angell on 
Tide Waters. 

Ang. Water C. or Ang. Water Courses. Angell on 
Water Courses. 

Ang. <£- A. Corp. Angell and Ames on Corporations. 

Ang. d D. Iligli. Angeil and Durfee on Hlghways. 

Ang. <£ Dur. (R. I.) Angell & Durfee’s Rhode Is- 
land Rcports, vol. 1. 

Ann. Queen Ann; as 1 Ann. c. 7. 

Ann. C. Annals of Congress. 

Ann. Cas. Amerlcan & Engllsh Annotated Cases; 
—New York Annotated Cases. 

Ann.de laPro. Annales de la Propriêtê Industri- 
elle. 

Ann. de Leg. Annuaire de Legislation Estrangere, 
Paris. 

Ann.Jud. Annuaire Judiciaire, Paris. 

Ann. Iicg. Annual Registtr, London. 

Ann. Reg. N. S. Annual Register, New Series, 
London. 

Ann. St. Annotated Statutes. 

Annaly. Annaly’s Edition of Ilardwicke’s Reports, 
English. Sometlmes cited Cas. tcmp. Hardw., Lce’s 
Cas. temp. Hard., or Rcp. temp. Hard. 

Anne. Queen Anne (thus “1 Anne,” denotes the 
first year of the reign of Queen Anne). 

Annes. Ins. Annesly on Insurance. 
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Anon. Anonymous. 

Ans. Contr. or Anson, Cont. Anson on Contracts. 
Anst. or Anstr. Anstruther’s Rcports, English Ex- 
chequer. 

Anth. Anthon’s New York Nlsl Prlus Reports;— 
Anthony’s Illinois Digest. 

Anth.Abr. Anthon’s Abrldgment of Blackstone’s 
Commentaries. 

Anth. lll. Dia. Anthony’s Iilinols Digest 
Anth. L. S. Anthon’s Law Student. 

Anth.N.P. Anthon’s New York Nlsl Prlus Re- 
ports. 

Anth. Prec. Anthon's Precedents. 

Anth. Shcp. Anthon’s e.ditlon of Sheppard’s 
Touehstone. 

Ap. Justin. Apud Justlnianum, or Justlnian’s In- 
stitutes. 

App. Appeal; — Apposition; — Appendlx; — Ap- 
pleton’s lleports, vols. 19, 20 Maine. 

App. Cas. Appeal Cascs, English Law Reports;—• 
Appeal Cases, United States;—Appeal Cases of the 
diflerent States;—Appeal Cases, District of Colum- 
bla. 

[iSÖi] App. Cas. Law Reports, Appeal Cases, 
from 1S91 ouward. 

App. Cas. (D. C.). Appeal Cases, District of Co- 
lumbia. 

App. Cas. Ecng. Sevestre and Marshall’s Bengal 
Reports, Jndia. 

App. Cas. Rep. Bradwcll’s Ullnois Appeal Court 
Rcports. 

App. Ct. Rep. BradwelVs Ulinois Appeal Court 
Rcports. 

App.D.C. Appeal Cases, District of Columbla. 
App. Div. Appellate Division, New York. 

A])p. Ev. Appleton on Evidence. 

App. Jur. Act 1876. Appellate Jurisdiction Act, 
1S76, 39 & 40 Vict. c. 59. 

App. N. Z. Appeal Reports, New Zealand. 

App. Rep. Ont. Appeal Reports, Ontario. 

Appe. Bre. Appendix to Ereese’s Reports. 

Applcton. Appleton’s Rcports, vols. 19, 20 Maine. 
Appx. Appendix. 

Ar. Arrêtê. 

Ar. Rep. Argus Reports, Victoria. 

Arabin. Deeisions of Seargeant Arabln. 

Arhuth. Arbuthnot’s Select Criminal Cases, Ma- 
dras. 

Arch. Court of Arches, England. 

Arch. P. L. Cas. Archbold’s Abridgment of Poor 
Law Cases. 

Arch. Sum. Archbold’s Summary of Laws of Eng- 
land. 

Archb. B. L. Archbold’s Bankrupt Law. 

Archb. C. P. Archbold’s Civil Pleading. 

Archb. Civil Pl. Archbold’s Civil Pleading. 
Archb.Cr.L. Archbold’s Criminal Law. 

Archb. Cr: P. Archbold’s Criminal Pleading. 
Archb. Cr. P. by Pom. Archhold’s Criminal Plead- 
ing, by Pomeroy. 

Archb. Crim. Pl. Archbold’s Crimlnal Pleading. 
Archb. F. Archbold’s Forms. 

Archb. F. I. Archbold’s Forms of Indictment. 
Archb. J. P. Archbold’s Justice of the Peace. 
Archb. L. d T. Arehbold’s Landlord and Tenant. 
Archb. Landl. d Ten. Archbold’s Landlord and 
Tenant. 

Archb. N. P. Archbold’s Nisi Prius Law. 

Archb. New Pr. or Archb. N. Prac. Archbold’s 
New Practice. 

Archb. Pr. Archbold’s Practice. 

Arclib. Pr. by Ch. Archbold’s Practice, by Chitty. 
Archb. Pr. C. P. Arehbold’s Practice, Common 
Pleas. 

Archb. Pr. K. B. Archbold’s Practice, Klng’s 
Bench. 

Arclib. Sum. Archbold’s Summary of the Laws 
of England. 

Archer. Archer’s Reports, Florida Reports, vol. 2. 
Arg. Arguendo, In arguing, in the course of rea- 
soning. 

Arg. Fr. Merc. Law. Argles (Napoleon), Treatise 
upon French Mereantile Law, etc. 

Arg. Inst. Institution au Droit Frangais, par M. 
Argou. 


Arg.Rep. Reports prlnted Jn Melbourne Argus, 
Australla. 

Ariz. Arizona;—Arlzona Reports. 

Ark. Arkansas; — Arkansas Reports; — Arkley'* 
Justlclary Reports, Scotland. 

Ark. L. J. Arkansas Law Journal, Fort Smlth. 

Ark. Rev. Sts. Arkansas Revlsed Statutes. 

Arlcl. or Arklcy. Arkley’s Justiciary Reports, 
Scotland. 

Arms. Br. P. Cas. Armstrong's Breach of Prlvi- 
lege Cases, New York. 

Arms. Con. Elec. Armstrong’s New York Contest- 
ed Elections. 

Arvis. Elect. Cas. Armstrong’s Cases of Contested 
Electlons, New York. 

Arms. M. d O. or Arms. Mac. d Og. Armstrong, Ma- 
cartuey & Ogle’s Irlsh Nisl Prlus Reports. 

Amns. Tr. Armstrong’s Llmerick Trials, Ireland. 
Arn. Arnold’s Euglish Common Pleas Reports; 
Arnot's Criminal Trials, Scotland. 

Arn. El. Cas. Arnold’s Election Cases, English. 
Arn. Ins. Arnould on Marine Insurance. 

Arn. & II. or Arn. d Ilod. Arnold & Hodges’s Eng- 
llsh Queen’s Bench Reports. 

Arn. d II. B. C. Arnold and Hodges’s English Bail 
Court Reports. 

Arn. d Hod. B. C. Arnold & Hodges’s English Bail 
Court Reports. 

Arn. d Hod. Pr. Cas. Arnold & Hodges’s Practlce 
Cases, English. 

Arnold. Arnold’s Common Pleas Reports, Eng- 
lish. 

Arnot. Arnot’s Criminal Cases, Seotland. 

Arnot Cr. C. Arnot’s Criminal Cases, Scotland. 
Art. Article. 

Artic. Cleri. Articles of the clergy. 

Articuli sup. Chart. Articles upon the charters. 
Ashe. Ashe’s Tables to the Year Books (or to 
Coke’s Reports;—or to Dyer’s Reports). 

Ashl. Cas. Cont. Ashley’s Cases on Contracts. 
Ashm. Ashmead’s Pennsylvania Reports. 

Ashton. Ashton’s Reports, vols. 9-12 Opinions of 
the United States Attorncys General. 

Ashurst MS. Ashurst’s Paper Books, Lincoln’s 
Inn Library;—Ashurst’s Manuscript Reports, print- 
ed in vol. 2 Chitty. 

Aso d Man. Inst. Aso and Manuel’s Institutes of 
the Laws of Spain. 

Asp. Aspinall, English Admiralty. 

Asp. Cas. or Asp. Rep. English Maritime Law 
Cases, new series by Aspinall. 

Asp. M. C. Aspinall’s Maritime Cases. 

Asp. Mar. L. Cas. Aspinall’s Maritime Law Cases. 
Ass. Book of Assizes;—Liber Assissarium, Part 5 
of the Year Books. 

Ass. de Jerus ot Ass. Jerus. Assizes of Jerusalem. 
Ast. Ent. Aston’s Entries. 

Atch. Atcheson’s Reports, Navigation and Trade, 
English. 

Ath. Mar. Set. or Ath. Mar. Sett. Atherly on Mar- 
riage Settlements. 

Atk. Atkyn’s English Chancery Reports. 

Atk. Ch. Pr. Atkinson’s Chancery Practice. 

Atk. Con. Atkinson on Convcyaneing. 

Atk. P. T. Atkyn’s Parliamentary Tracts. 

Atk. Sher. Atkinson on Sheriffs. 

Atk. Tit. or Atk. M. T. Atkinson on Marketahle 
Titles. 

Atl. Atlantic Reporter. 

Atl. Mo. Atlantic Monthly. 

Atl. R. or Atl. Rep. Atlantic Reporter. 

Ais. At suit of. 

Atty. Attorney. 

Atty. Gen. Attorney-General. 

Atty. Gcn. Op. Attorney-Generals’ Opinions, Unlt- 
ed States. 

Atty. Gen. Op. N. Y. Attorney-Generals’ Opinions, 
New York. 

Atw. or Atwatcr. Atwater’s Reports, vol. 1 Mln- 
nesota. 

Auch. Auchinleck’s Manuscript Cases, Scotch 
Court of Session. 

Auct. Reg. d L. Chron. Auction Register and Law 
Chronicle. 

Aul. Gel. Noctes Atticce. Aulus Gelli'is, Noctes At- 

ticse. 
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Aus.Jur. Australian Jurlst, Melbourne. 

Aust. Austin's Engllsb County Court Cases;— I 
Australia. 

Aust. Jur. ot Aust. Juris. Austin’s Province ot 
Jurisprudence. 

Aust. Jur. Abr. Austin’s Lectures on Jurispru- 
dence, abridged. 

Aust. L. T. Australian Law Times. 

Austin (Ceylon). Austln’s Ceylon Reports. 

Austin C. C. or Awsfin C. C. It. Austln's Engllsh 
County Court Reports. 

Austr. Jur. Australlan Jurist, Melbourno. 

Austr. L. T. Austraüan Law Times, Molbourne. 

Auth. Authentiea, ln the authe.ntlc; that ls, the 
Summary of some of the Novcls in the Civll Law 
inserted in the Code under sueh a title. 

Av. dII. B. Law. Avery and Hobb’s Bankrupt 
Law of the United States. 

Ayck. Ch. F. Ayekbourn’s Chancery Forms. 

Ayck. Ch. Pr. Ayckbourn’s Chancery Practica. 

Ayl. Pan. Sce Aylife. 

Ayl. Pand. See Aylilfe. 

Ayl. Par. See Ayliffe. 

Ayliffe. Ayüffe’s Pandects;—AylifTe’s Parergon 
Juris Canonici Angclicani. 

Ayliffe Parerg. See Ayliffe. 

Azuni Mar. Law. Azuni on Maritime Law. 

B. Bancus; the Common Bench; the back of a 
leaf; Book. 

B. B. Bail Bond; Bayley on Bills. 

B. Bar. Bench and Bar, Chlcago. 

B.C. Ball Court;—Bankruptcy Cases;—Bell’s 
Commentaries on the Laws of Scotland. 

B C.C. Bail Court Reports (Saunders & Cole) 

Bail Court Cases (Lowndes & Maxwell)Brown’s 
Chancery Cases. 

B. Ch. Barbour’s Chanecry Reports, New York. 

B. C. R. or B. C. Rep. Saunders & Cole’s Bail 
Court Reports, English;—British Columbia Reports. 

B. D. J 0. Blackham, Dundas & Oshorne’s Nisi 
Prlus Reports, Ireland. 

B. Ecc. Laio. Burns’s Eccleslastical Law. 

B. Just. Burns’s Justice. 

B. L. R. Bengal 'Law Reports. 

B. L. T. Baltimore Law Transcript. 

B. M. Burrow’s Reports tcmpore Mansheld;—Ben 
Monroe’s Reports, Kentucky;—Moore’s Reports, Eng- 
lish. 

B. Mon. Ben Monroe's Reports, Kentucky. 

B. Moore. Moore's Reports, English. 

B. N. C. Blngham’s New Cases, English Common 
Pleas;— Brooke’s New Cases, English Iving’s Bench; 
—Busbee’s North Caroiina Law Reports. 

B. N. P. Buller’s Nisi Prlus. 

B. P . B. Buller’s Paper Book, Lincoln’s Inn Li- 
hrary. See A. P. B. 

B. P . C. Brown’s Parliamentary Cases. 

B. P. L. Cas. Bott’s Poor Law Cases. 

B. P. N. R. Bosanquet & Puller’s New Reports, 
English Common Pleas. 

B.P.R. Brown’s Parliamentary Reports. 

B. R. Americau Law Times Bankruptcy Reports; 
—Bancus Regis; the King’s Bench ;—Bankruptcy 
Reports;—Bankruptey Rcgister, New York;—Na- 
tional Bankruptcy Register Reports. 

B. R. Act. Booth's Rcal Action. 

B. Reg. Bankruptcy Register, New York. 

B. R. II. Cases in King’s Bench, temp. Hard - 
wicke . 

B. S. Upper Bench. 

B. Tr. Bishop’s Trial. 

B. W. C. C. Butterworth’s Workmen’s Compen- 
sation Case9 (Br. & Col.). 

B.JcA. Barnewall & Adolphus’s English Klng’s 
Bench Reports;—Barnewall & Alderson's English 
Klng’s Beneh Reports;—Baron & Arnold’s English 
Eleetion Cases;—Baron & Austin’s English Election 
Cases;—Banuing & Arden’s Patent Cases. 

B. d Ad. or Adol. Barnewall & Adolphus’s Engllsh 
King’s Beuch Reports. 

B. (£ Ald. Baruewall & Alderson’s English Klng’s 
Beneh Rcports. 

B. d Arn. Barron &. Arnold's Election Cases. 

B. d Aust. Barron and Austin's Election Cases, 
English. 

B. d B. Broderip & Bingham's English Common 


Pleas Reports ;—Ball & Bcatty’a Irlsh Chancerv Re- 
ports;—Bowler & Bowers, vols. 2, 2 Unlted Statcv 
Comptroller’s Decisions. 

B. d Bar. The Beneh and Bar, Chicago. 

B. d C. Barnewall & Cresswell’s Engllsh King’s 
Beneh Reports. 

B. <£ D. Benloe & Dalison, English. 

B. d F. Broderip & Fremantle’s English Ecclesi- 
astical Reports. 

B. d II. Blatchford & Howland’s United Stat s 
District Court R^ports. 

B. d U. Dig. Bennett & Heard’s Massachusetta 
Dlgcst. 

B. d U. Lead. Cas. Bennett & Ilcard’s Leadlng 
Cases on Crlmlnal Law. 

B. d I. Bankruptcy and Insolvency r’ases. 

B. d L. Browning & Lu^hington’s Reports, Eng- 
lish Admlralty. 

B. d L. Prcc. Bullen & Lcake’s Precedcnts cf 
Pleadiog. 

B. d M. or B. d Macn . Browne & Macnamara’s Re- 
ports, English. 

B. tC- P. Bosanquet & Puller’s English Commo 
Pleas Reports. 

B. d P. N. lt. Bosanquet & Puller’s New Report . 
English. 

B. <£ S. Best & Sinith’s Englisb Queen’s Bench 
Reports. 

B. d V. Bellng & Vanderstraaten’s Reports, Cey- 
lon. 

Ba. d Be. Ball & Beatty’s Irish Chancery Reports. 

Bab. Auc. Babington on Auetions. 

Bab. Sct-off. Babington or» Set-ofT. 

Bac. Abr. Bacon'a Abridgraent. 

Bac. Aph. or Bac. Aphorisms. Bacon’s (Sir Fran- 
cis) Aphorisms. 

Bac. Comp. Arb. Bacon’s Complete Arbltration. 

Bac . Dig. Baeon’s Georgia Digest. 

Bac. El. Baeon’s Elcinents of the Common Law. 

Bac. Cov. Bacon on Government. 

Bac. Ir. Bacon (Sir Francls), Law Tracts. 

Bac. Laio Tr. Bacon’s Law Traets. 

Bac. Lcase. Bacon on Lcases and Terms of Years. 

Bac. Lib. Rcg. Bacon’s Liber Regis, vel Thesa<- 
rus Rerum Ecclesiasticarum. 

Bac. M. or Bac. Max. Bacon’s Maxlms. 

Bac. Read. Uses. Bacon (Sir Franeis), Rcadr g 
upon the Statute of Uses. 

Bac. St. Uses or Bac. U. Bacon (Slr Franci.- 1 . 
Reading upon the Statute of Uses. 

Bac. Works. Bacon’s (Sir Francls), Works. 

Bach. Bach’s Reports, vols. 19-21 Montana. 

Bach. Man. Baehe’s Manual of a Pennsylvanla 
Justlce of the Pcace. 

JSacon. Bacon’s Abridgment;—Bacon’s Aphorisras ; 
—Bacon’s Complete Arbltrator;—Bacon’s Eltments 
of the Common Law;—Bacon on Govcrnment;—Ba- 
con's Law Tracts;—Baeon on Leases and Terms of 
Ycars;—Bacon’s Maxims;—Bacon on Uses. 

Bag. C. Pr. Bagley’s Chamber Practice. 

Bage. Const. Bagehot on the Engllsh Constitu- 
tion. 

Bagl. Bagley’g Reports, vols. 16-19 California. 

Bagl.dll. Bagley & Harmen’s Reports, Call- 
fornia. 

Bail. Bailey’s Law Reports, South Carolina. 

Bail Ct. Cas. Lowndes & Maxwell's English Bail 
Court Cases. 

BailCt.Rep. Saunders & Cole’s English Baii 
Court Reports;—Lowndes & Maxwell’s English Ball 
Court Cases. 

Bail. Dig. Balley’s North Carolina Digest. 

Bail. Eq. Bailey’s Equity Reports, South Caro- 
lina. 

Bailey. Balley’s Law Rcports, South Carollna. 

Bailcy Ch. or Bailcy Eq. Bailey’s Equity Reports, 
South Carolina. 

Baill. Dig. Balllie’s Digest of Mohammcdan Law. 

Iiain. JA <£ M. or Bainb. Mincs. Bainbrldge <^n 
Mines and Mluerals. 

Bak. Bur. Baker’s Law Relating to Burlals. 

Bak. Corp. Baker on Corporations. 

Bakcr, Quar. Baker’s Law of Quarantine. 

Bald. Baldwin’s United States Circuit Court Re- 
ports ;—Baldus (Commentator on the Code) ;—Bald- 
asseroni (on Maritime Law). 
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Bald. App. 11 Pet. Baldwin’s Appendix to 11 Pe- 
ters. 

Bald. C. C. Baldwin’s Unitcd States Circult Court 
Reports. 

Bald. Con. or Bald. C. V. Baldwin on the Constl- 
tution. 

Baldw. Dig. Baldwin’s Connecticut Dlgcst. 

Balf. Balfour’s Practice of the Law of Scotland. 
Ball Cas. Tort. rrâH's Cases on Torts. 

Ball. Lim. Ballantine on Limitatlons. 

Ball & B. Ball & Beatty’s Reports, Irlsh Chan- 
cery. 

Balt.L.Tr. Baltimore Law Transcrlpt. 

Banc. Sup. Bancus Superior, or Upper Bench. 
Bank. and Ins. R. Bankruptcy and Insolvency Re- 
ports, English. 

Bank. Ct. Rcp. Bankrupt Court Reports, New 
York;—The American Law Times Bankruptcy Rc- 
ports are sometimes thus cited. 

Bank. 1. or Bank Inst. Bankter’s Institutes of 
Scottish Law. 

Bank. Rcg. National Bankruptcy Register, New 
York. 

Bank. Rep. Amerlcan Law Times Bankruptcy Re- 
ports. 

Bank. & Ins. or Bank. & Ins. R. Bankruptcy and 
Insolvency Rcports, English. 

Banker*s Law J. Banker’s Law Journal. 

Bankei^s Mag. Bankcr’s Magazine, New York. 
Banker*s Mag. (Lon.). Banker’s Magazine, Lon- 
don. 

Banks. Banks’ Reports, vols. 1-5 Kansas. 

Bann. Bannlster’s Reports, English Common 
Pleas. 

Bann. Br. Bannister’s editlon of O. Bridgman’s 
English Common Pleas Reports. 

Bann. Lim. Banning on Limitation of Action. 
Bann. <£ A. or Bann. <ê A. Pat. Ca. Banning and 
Arden’s Patent Cases. 

Bar. Barnardiston’s English King’s Bench Re- 
ports;— Barnardiston’s ChanceryBar Reports in 
all the Courts, English;—Barbour’s Supreme Court 
Reports, New York;—Barrows’s Reports, vol. 18 
Rhode Island. 

Bar. Ch. or Chy. Barnardiston’s English Chan- 
cery Reports. j 

Bar Ex. Jour. Bar Examlnation Journal, London. 
Bar. Mag. Barrington’s Magna Charta. 

Bar. N. Barnes’s Notes, English Common Pleas 
Reports. 

Bar. Obs. St. Barrington’s Observations upon the 
Statutes from Magna Charta to 21 James I. 

Bar. <£- Ad. Barnewall & Adolphus’s English 
King’s Bench Reports. 

Bar. & Al. Barne'wall & Alderson’s Engllsh King’s 
Bench Reports. 

Bar. & Arn. Barron & Arnold’s English Electlon 
Cases. 

Bar. dc Aust. or Au. Barron & Austln’s English 
Election Cases. 

Bar. d Cr. Barnewall & Cresswell’s Engllsh 
King’s Bench Reports. 

Barb. Barbour’s Supreme Court Reports, New 
York;—Barber’s Reports, vols. 14-24 Arkansas. 

Barh. Abs. Barbour’s Abstracts of Chancellor’s 
Decisions, New York. 

Barb. App. Dig. Barber’s Digest, New York. 

Barb. Ark. Barber’s Reports, vols. 14-24 Arkansas. 
Barb. Ch. Barbour’s Chancery Reports, New 
York. 

Barb. Ch. Pr. Barbour’s Chancery Practlce (Text 
Book). 

Barb. Cr. P. Barbour’s Criminal Pleadings. 

BarV. Dig. Barber’s Digest of Kentucky. 

Barb. Grot. Grotius on War and Peace, Notes by 
Barbeyrac. 

Barb. on Set-off. Barbour on Set-off. 

Barb. Puff. Puffendorf’s Law of Nature and Na- 
tions, Notes by Barbeyrac. 

Barb. S. C. Barbour’s Supreme Court Reports, 
New York. 

Barbe. or Barber. Barber’s Reports, Arkansas. 
See Barb. Ark. 

Barc. Dig. Barclay’s Missouri Digest. 

Barl. Elect. Cas. Bartlett’s Congressional Elec- 
tion Cases. 


Barn. Barnardlston’s Engllsh King’s Bench Re- 
ports';—Barnes’s English Common Pleas Reports;— 
Barnüeld’s Reports, vols. 19-20, llhode Island. 

Barn. Ch. Barnardiston’s Chancery Reports, Eng- 
llsh. 

Barn. No. Barnes’s Note of Cases, Engllsh Com- 
mon Pleas. 

Barn. Sh. Barnes’s Sheriff. 

Barn. <£■ A. Barnewall & Alderson’s English King's 
Bench Reports. 

Iiarn. £ Ad. or Barn. & Adol. Barnewall & Adol- 
phus’ English King’s Bench Reports. 

Barn. <& Ald. Barnewall & Alderson’s English 
King’s Bench Reports. 

Barn. d C. or Barn. d Cr. or Barn. & Crcss. 
Barnewall & Cresswell’s English King’s Bench Re- 
ports. 

Barnard. Ch. Barnardiston’s Chancery Reports. 

Barnard. K. B. Barnardiston’s King’s Bench Re- 
ports. 

Barnes. Barncs’s Practice Cases, English. 

Barnes, N. C. Barnes’s Notes of Cases in Common 
Pleas. 

Barnet. Barnet’s Reports, vols. 27-29 English 
Ccntral Criminal Courts Reports. 

Barnf.&S. Barnfield and Stiness’s Reports, voL 
20. Rhode Island. 

Barnw. Dig. Barnwall’s Digest of the Year Books. 

Barr. Barr’s Reports, vols. 1-10 Pennsylvania 
State;—Barrows’s Reports, vol. 1S Rhode Island;— 
Barr Reports, in all the courts, English. 

Barr. Ob. St. or Barr. St. Barrington’s Observa- 
tions upon the Statutes from Magna Charta to 21 
James I. 

Barr. Ten. Barry on Tenures. 

Barr. & Arn. Barron & Arnold’s Election Cases, 
English. 

Barr. d Aus. Barron & Austin’s Election Cases, 
English. 

Barring. Obs. St. or Barring. St. Barrington’s Ob- 
servations upon the Statutes from Magna Charta 
to 21 James I. 

Barron Mir. Barron’s Mirror of Parliament. 

Barroics. Barrows’s Reports, vol. 18 Rhode Island. 

Barry Ch. Jur. Barry’s Chancery Jurisdiction. 

Barry Conv. Barry on Conveyancing. 

Bart. Conv. Barton’s Elements of Conveyancing. 

Bart. El. Cas. Bartlett’s Congressional Election 
Cases. 

Bart. Eq. Barton’s Suit in Equity. 

Bart. Prec. Bartou’s Precedents of Conveyancing. 

Bat. Dig. Battle’s Digest, North Carolina. 

Bat. Sp. Per. Batten on Specific Performance. 

Batem. Ag. Bateman on Agency. 

Batem. Auct. Bateman on the Law of Auctions. 

Batem. Comm. L. Bateman’s Commercial Law. 

Batcm. Const. L. Bateman’s Constitutional Law. 

Batem. Ex. L. Bateman’s Excise Laws. 

Bates Ch. Bates’s Chancery Reports, Delaware. 

Bates Dig. Bates’s Digest, Ohio. 

Batt. or Batty. Batty’s Irish King’s Bench Re- 
ports. 

Baum. Baum on Rectors, Church Wardens, and 
Vestrymen. 

Bax. or Baxt. Baxter’s Reports, vols. 60-68 Ten- 
nessee. 

Bay. Bay’s South Carolina Reports;—Bay’s Re- 
ports, vols. 1, 2, and 5-8 Missouri. 

Bay (Mo.). Bay’s Reports, Missouri. 

Bayl. Bill. Bayley on Bills. 

Bayl. Ch. Pr. Bayley’s Chancery Practice. 

Bea. C. E. Beame’s Costs in Equity. 

Bea. Eq. Pl. Beame’s Equity Pleading. 

Bea. Ne Exeat. Beame on the Writ of Ne Exeat. 

Bea. Ord. Beame’s Orders In Chancery. 

Bea. Pl. Eq. Beame’s Pleas in Equity. 

Beach. Rec. Beach on the Law of Receivers. 

Beas. Beasley’s Reports, New Jersey Equity. 

Beat. or Beatt. or Beatty. Beatty’s Irish Chancery 
Reports. 

Beaum. B. of S. Beaumont on Bills of Sale. 

Bcaum. Ins. Beaumont on Insurance. 

Beav. Beavan’s Chancery Reports, Engllsh Rolls 
Court. 

Beav. R. d C. Cas. English Railway and Canal» 
Cases, by Beavan and others. 




àBBREVIATION 


23 


ABBREVIATION 


Beav. d Wal. Ry. Cas. Beavan & Walford's Rall- 
way and Canal Cases, England. 

Beaxo. or Beaw. Lcx Merc. Beawes’s Lex Merca- 
torla. 

Beavces. Beawes’s Lex Mercatorla. 

Becc. Cr. Beecaria on Crimes and Punishments. 

Beck. Beek’s Iteports, vols. 12-16 Colorado; also 
vol. 1 Colorado Court of Appeals. 

Beckj Med. Jur. or Beck's Aled. Jur. Beck’s Medl- 
cal Jurisprudeucc. 

Bedell. Bedell’s Reports, vols. 163-191 Kew York. 

Bee. Bee's United States Dlstrict Court Reports. 

Bee Adm. Bee's Admiralty. An Appeudlx to Bee’s 
District Court Reports. 

Bce C. C. R. Bee’s Crown Cases Reserved, Eng- 
lish. 

Bcebe Cit. Beebe’s Ohlo Citations. 

Bel. Bellewe’s English King’s Beneh Reports 
tcmp. Ricliard II ;—licliasis’s liombay Rcports;— 
Beling’s Ceylon Reports;—Bellinger’s Reports, vols. 
4-8 Oregon. 

Beling. Beling’s Ceylon Rcports. 

Beling d Van. (Ccylon). Beiing & Vander Straa- 
len’s Ceylon Reports. 

Bell. Bell’s Dictionary and Digest of the Laws of 
Scotland;—Bell’s English Crown Cases Reserved;— 
Bell’s Seotch Appeal Cases;—Bell’s Seotch Session 
Cases;—Bell’s Caleutta Reports, India;—Bellewe’s 
English King’s Bench Reports icmp. Richard II;— 
Brooke’s New Cases, by Bellewe;—Bellinger’s Re- 
ports, vols. 4-8 Oregon;—Bellasis’s Bombay Reports. 

Bell Ap. Ca. or Bell Ap. Cas. or Bcll App. Cas. 
Bell's Scotch Appeals. 

Bell Cas. Bell’s Cases, Scoteh Court of Sesslon. 

Bell. Cas. t. H. VIII. Brooke’s New Cases (col- 
Ieeted by Bellewe). 

Bell. Cas. t. R. II. Bellewe’s Engllsh King’s Bench 
Reports (time of Richard II). 

BellC.C. Bell’s English Crown Cases Reserved; 
—Bellasis’s Civil Cases, Bombay ;—Bellasis’s Crim- 
lnal Cases, Bombay. 

Bell. C. Cas. Bellasls’s Civil Cases, Bombay ; Bel- 
lasis’s Criminal Cases, Bombay. 

Bcll C. II. C. Bell’s Reports, Calcutta High Court. 

Bell Com. or Bcll Comm. Bell’s Commentaries on 
the Laws of Scotland. 

Bell Cr. C. Bell’s English Crow r n Cases;—Beller’s 
Criminal Cases, Bombay, 

Bell C. T. Bell on Completing Titles. 

Bell. Del. U. L. Beller’s Deliueation of Unlversal 
Law. 

Bell,Dict. Bell’s Dictionary and Digest of the 
Laws of Scotland. 

Bell Dict. Dec. Bell’s Dlctlonary of Decislons, 
Court of Session, Scotland. 

Bell El. L. Bell’s Election Law of Scotland. 

Bcll fol. Bell’s folio Reports, Scotch Court of 
Session. 

Bell H. C. or Bcll H. C. Cal. Bell’s Reports, High 
Court of Caleutta. 

Bell H. L. or Bcll, H. L. Sc. Bell’s House of Lord’s 
Cases, Scotch Appeals. 

Bcll H. d IV. Bell on Husband and Wife. 

Bcltlllus. Bell’s Illustration of Principles, 

Bell (In.J. Bell’s Reports, India. 

Bell L. Bell on Leases. 

Bcll Med. L. J. Bell’s Medieo Legal Journal. 

Bell Xotcs. Bell’s Supplemeutal Notes to Hume 
on Crimes. 

Bell Oct. or 8v o. Bell’s octavo Reports, Scotch 
Court of Session. 

Bcll. (Or.J. Belliuger’s Reports, Oregon. 

BellP.C. Bell’s Cases ln Parliament, Scotch Ap- 
peals. 

Bell Prin. Bell’s Prlnciples of the Law of Scot- 
land. 

Bcll Put, Mar. Bell’s Putative Marriage Cases, 
Seotland. 

BellS. Bell on Salcs. 

Bell Sc. App. Bell’s Appeals to House of Lords 
from Seotlaud. 

BellSe.Dig. Bell’s Seottish Digest. 

Bell Se$. Cas. or Bcll Sess. Cas. Bell’s Cases in the 
Seoteh Court of Session. 

Bell Styles. Bell’s System of the Forms of Deeds. 


Bcll T.D. Bell on the Testing of Deeds. 

Bellas. Bellasls’s Crlminal (or Clvil) Cases, Bom- 
bay. 

Bellexoe. Bellewe’s English Iving’s Bench Reports. 

Bclleice Cas. Bellewe’s Ca-es, temp. Henry 
VIII. ; Brooke’s New Cases ; Petit Brooke. 

Bcllewe t. H. VIII. Brooke’s New Cases (eolleeted 
by Eellewe). 

Bellingcr. Belllnger’s Reports, vols. 4-8 Orogon. 

Bcllingh. Tr. Report of the Bellingham Trial. 

Belt Bro. Belt’s editlon of Brown’s Chanccry Re- 
ports. 

Belt Sup. or Brlt Sup. Ves. Belt’s Supplement to 
Vesey Scnlor’s English Chancery Reports. 

Bclt Ves. Scn. Belt’s edltion of Vesey Senlor’s 
Engllsh Chancery Reports. 

Ben. Beuedict’8 Unlted States Distrlct Court Re- 
ports. 

Bcn. Adm. Bencdlct’a Admlralty Practlce. 

Bcn. Av. Beneeke on Average. 

Ben. F. 1. Cas. Bennett’s Flre Insurance Cases. 

Bcn. Ins. Cas. Bennett’s Insurance Cascs. 

Bcn.Just. Benedict on Justlces of the Peace. 

Bcn Mon. Ben Monroe’s Reports, Kontucky. 

Ben. Jc Dal. Benloe & Dallson’s English Common 
Pleas Reports. 

Ben. d- H. L. C . Bennett & Heard's Leadlng Crim- 
Inal Cases. 

Ben. & S. Dig. Benjamln & Slidell’s Loulslana Dl- 
gest 

Bench d B. Bench and Bar (perlodical), Chlcago. 

Bcndl. or Bendloe. Bendloe (see Bcnl.);—Bend- 
loe’s or New Benloe’s Reports, Engllsh Common 
Pleas, Edition of 1661. 

Dened. Benedict’s Unlted States Dlstrict Court 
Reports. 

Benct Ct. M. Benet on Mllltary Law and Courts 
Martial. 

Beng. L. R. Bengal Law Reports, India. 

Beng. S.D. or Beng. S. D. A. Bengal Sudder De- 
wany Adawlut Reports, India. 

Benj. Benjamin. New York Annotated Cases. 

Benj. Chalm. Bills d N. Benjamin’s Chalmcr’s 
Bills and Notes. 

Benj. Sales. Benjamln on Sales. 

Benl. Benloe’s or Bendloe’s English Klng’s Bench 
Reports ; Benloe’s English Common Pleas Reports. 

Benl. in Ashe. Benloe at the end of Ashe’s Tables. 

Benl. in Keil. Benloe or Bendloe ln Keilway’s Re- 
ports. 

Benl. New. Benloe’s Reports, English Common 
Pleas, Ed. of 1661;—Benloe’s Reports, English King’s 
Beneh. 

Benl. Old. Benloe’s Reports, English Common 
Pleas, of Benloe & Dalison, Ed. of 1089. 

Benl. d Dal. Benloe & Dallson’s Common Pleas 
Reports. 

Benn. Cal. Bennett’s Reports, vol. 1 California. 

Bcnn. (Dak.J. Bcnnett’s Dakota Reports. 

Bcnn. Diss. Bennett’s Dissertation on the Pro- 
eeedings in the Master’s Ofllce in the Court of 
Chancery of England, sometlmes elted Benn. Prac. 

Benn. F. I. Cas. or Bcnn. Fire Ins. Cas. Bennctt’s 
Fire Insurance Cases. 

Benn. (Mo.J. Bennett’s Reports, Mlssouri. 

Bcnn. Prac. See Benn. Diss. 

Benn. d II. Cr. Cas. Bennett & Ileard’s Lcadlng 
Criminal Cases. 

Benn. d H. Dig. Bennett & Heard’s Massachusctts 
Digest. 

Benne. Reporter of vol. 7, Modern Rcports. 

Bcnnett. Bennett's Reports, vol. 1 Californla;— 
Bennett’s Reports, vol. 1 DakotaBeunctt s Re- 
ports, vols. 16-21 Missouri. 

Bcnnctt M. See H< n. Diss. 

Bent. Bentley’s Reports, Irlsh Chaneery. 

Benth. Ev or Benth. Jud. Ev. Bentham on Ratlon- 
ale of Judlelal Evidenee. 

Benth. Leg. Bentham on Theory of Leglslatlon. 

Bentl. Atty.-Gcn. Eentley's Reports, vols. 13-19 
Attorneys-General’s Oplnlons. 

Beor. Queensland Law Reports. 

Ber. Bertou’s New Brunswick Reports. 

Bem. Bernard'8 Church Cases, Ireland. 
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Berry. Berry’s Keports, vols. 1-28 Mlssourl Court 
of Appeals. 

Bert. Berton’s Reports, New Brunswlck. 

Bcsson Prec. Bcsson’s New Jersey Precedents. 

Bcst Ev. Best on Evidence. 

Bcst Prcs. Best on Presumptlons. 

Best & S. or Bcst & Sm. Best & Smlth's Engllsh 
Queen’s Bench Reports. 

Betts Adm. Pr. Betts’s Admlralty Practice. 

BetVs Dec. Blatchford and I-Iowland’s Unlted 
States Dlstrict Court Reports Olcott’s United 
States District Court Reports. 

Bev. (Ccylon). Bevcn’s Ceyion Reports. 

Bev. Hom. Bevlll on Homiòide. 

Bev. Pat. Bevill’s Patent Cases, English. 

Bcv.&M. Bevln & Mill’s Reports, Ceylon. 

Beven. Beven’s Ceylon Reports. 

Bibb. Bibb's Reports, Kentucky. 

Bick. or Biclc. d H. or Bick. & Hawl. Bickncll & 
Hav/ley’s Reports, vols. 10-20 Ne«\'ada. 

Bick. (In.). Bicknell’s Reports, India. 

Bick. & H. or Bick. & llawl. (Ncv.). Bicknell & 
Hawley’s Nevada Reports. 

Biddle Retro. Lcg. Biddle on Retrospectivo L.eg- 
islation. 

Big. Bignell’s Reports, Indla. 

Big. Bills & N. Bigelow on Bills and Notes. 

Big. Cas. Bigelow’s Cases, William I. to Rich- 
ard I. 

Big. Eq. Bigelow on Equitv. 

Big. Estop. Bigelow on Estoppel. 

Big. Frauds. Bigelow on Frauds. 

Big. Jarm. Wills. Bigelow’s Edition of Jarman on 
Wills. ' 

Big. Lead. Cas. Bigelow's Leading Cases on Torts. 

Big. L. I. Cas. or Big. L. & A. Ins. Cas. Bigelow’s 
Life and Aocident Insurance Cases. 

Big. Ov. Cas. or Big. Over~ruled Cas. Bigelow’s 
Over-ruled Cases. 

Big. Plac. or Big. Placita. Bigelow’s Placita An- 
glo-Normannica. 

Bigcloio, Estop. Bigelow on Estoppel. 

Bigg Cr. L. Bigg’s Criminal Law. 

Bign. Bignell’s Indian Reports. 

Bilb. Ord. Ordinances of Bilboa. 

Bill. Aw. Billing on the Law of Awards. 

Bin. Binney’s Pennsylvania Reports. 

Bin. Dig. Binmore’s Digest, Michigan. 

Bing. Bingham’s Reports, Engjish Common Pleas. 

Bing. Des. Bingham on Descent. 

Bing. Inf. Bingham on Infancy. 

Bing.Judg. Bingham on Judgments and Execu- 
tions. 

Bing. L. & T. Bingham on Landlord and Tenant. 

Bing. N. C. Bingham’s New Cases, English Com- 
mon Pleas. 

Bing. & Colv. Rents. Bingham & Colvin on Rents, 
etc. 

Binn. Binney’s Pennsylvania Reports. 

Binn Jus. Biun’s Pennsylvania Justice. 

Bird Conv. Bird on Conveyancing. 

Bird L. & T. Bird on Landlord and Tenant. 

Bird Sol. Pr. Bird’s Solution of Precedents of Set- 
tlements. 

Birds. St. Birdseye’s Statutes, New York. 

Biret de l’Abs. Traite de l’Absence et de ses effets, 
par M. Biret. 

Birct, Vocab. Biret, Vocabulaire des Cinq Codes, 
ou defiuitions simplifêes des termes de droit et de 
jurisprudeuce exprimês dan ces codes. 

Bis. Bissell's United States Circuit Court Re- 
ports. 

Bish. Contr. Bishop on Contracts. 

Bish. Cr. L. or Bish. Cr. Law. Bishop on Criminal 
Law. * 

Bish. Crim. Proc. or Bish. Cr. Proc. Bishop on 
Criminal Procedure. 

Bish. Mar. <£ D. or Bish. Mar. d Div. Bishop on 
Marriage and Divoree. 

Bish. Mar. Wom. Bishop on Married Women. 

Bish. St. Cr. or Bish. St. Crimes. Bishop on Statu- 
tory Crimes. 

Bishop Dig. Bishop’s Digest, Montana. 

Bisp. Eq. or Bisph. Eq. Bispham’s Equity. 


Biss. or Bia. Bissell’s Unitcd States Circult Court 
Reports. 

Biss. Est. or Biss. Life Est. Blssett on Estates for 
Life. 

Biss. Part. Bissett on Partnership. 

Bitt. or Bitt. Chamb. Rep. Bittlcson’s Chamber 
Reports, England. 

Bitt. Pr. Cas. Bittleston's English Practice Cases. 

Bitt. W. d P. Bittleson, Wise & Parnell’s Reports, 
vols. 2, 3 New Practice Cases. 

Bk. Black's United States Supreme Court Re- 
ports. 

Bk. Judg. Book of Judgments by Townsend. 

Bl. Black’s United States Supreme Court Re- 
portsBlatchford’s Unlted States Circuit Court 
Rcports Blackford’s Indiana Reports ;— Henry 
Blackstone’s English Common Pleas Reports ;—W. 
Blackstone’s Engllsh King’s Beneh Reports;—Black- 
stone. 

Bl. C. C. Blatchford’s Unlted States Circult Court 
Roports. 

Bl. Com. or Bl. Comm. Blackstone’s Commentaries. 

Bl. D. Blount’s Law Dictionary. 

Bl. Dict. Black’s Dictionary. 

Bl. D. & O. Blackham, Dundas & Osborne’s Irish 
Nisi Prius Reports. 

Bl. II. Hcnry Blackstone’s English Common Pleas 
Reports. 

Bl. Judgm. Black on Judgments. 

Bl. Law Tracts. Blackstone’s Law Tracts. 

Bl. L. D. Blount's Law Dictionary. 

Bl. L. T. Blackstone's Law Tracts. 

Bl. Pr. Ca. or Bl. Prize or Bl. Pr. Cas. Blatchford’s 
Prize Cases. 

Bl.R.orBl.W. Sir William Blackstone’s English 
King’s Bench Reports. 

Bl. & H. Blatchford & Howland’s United States 
District Court Reports; — Blake & Hedges’s Reports, 
vols. 2-3 Montana. 

Bl. d r How. Blatchford & Howland’s Admiralty 
Reports, U. S. Dist. Court, Southern Dist. of N. Y. 

Bl. & W. Mines. Blanchard & Weeks’s Leading 
Cases on Mines. 

Bla. Ch. Bland’s Maryland Chancery Reports. 

Bla. Com. Blackstone’s Commentaries. 

Bla. H. Henry Blackstone’s Engllsh Common 
Pleas Reports. 

Bla. R. or Bla. W. Sir William Blackstone’s Re- 
ports English King’s Bench. 

Black. Black’s United States Supreme Court Re- 
ports; — Black’s Reports, vols. 30-53 Indiana;—H. 
Blackstone’s English Common Pleas Reports;—W. 
Blackstone’s English King’s Bench Reports;—Black- 
ford’s Indiana Reports. 

Black. Cond. Rep. Blackwell’s Condensed Illinois 
Reports. 

Black, Const. Law. Black on Constitutional Law. 

Black, Const. Prohib. Black’s Constitutional Pro- 
hibitions. 

Black. D. & O. Blackham, Dundas & Osborne’a 
Irish Nisi Prius Reports. 

Black. H. Hcnry Blackstone’s English Common 
Pleas Reports. 

Black. (Ind.). Black’s Reports, Indiana Reports, 
vols. 30-53. 

Black, Interp. Laws. Black on Interpretation of 
Laws. 

Black, Intox . Liq. Black on Intoxicating Liquors. 

Black, Judgm. Black on Judgments. 

Black.Jus. Blackerby’s Justices’ Cases. 

Black. R. Black s United States Supreme Court 
Reports;— W. Blackstone’s English King’s Bench 
Reports. See Black. 

Black. S. Blackburn on Sales. 

Black Ship. Ca. Black’s Decisions in Shipping 
Cases. 

Black, Tax Titles or Black T. T Black on Tax Ti- 
tles. 

Black. W. W. Blackstone’s English King’s Bench 
Reports. 

Blackf. Blackford’s Reports, Indiana. 

Blackst. Com. Blackstone’s Commentaries. 

Blackst. R. Wm. Blackstone’s Reports, English. 

Blackio. Cond. Blackwell’a Condensed Reports, 
Illinois. 
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Blak. Ch. Pr. Blake’s Chancery Practlce, New 
York. 

Blake. Blake’a Reports, vol. 1 Montana. 

Blake d tl. Blake and Iledges’s Reports, vols. 2-3 
Montana. 

Blan. Annu. Blaney on Life Annuities. 

Blan. Lim. Blanshard on Limitations. 

Blanc. d H r . L. C. Blanchard & Week’s Leading 
Cases on Mines, etc. 

Bland or Bland’s Ch. Bland's Maryland Chanccry 
Reports. 

Blatchf. Blatchford’s United States Clrcult Court 
Reports—Unlted States Appeals. 

Blatchf. Pr. Ca. or Blatchf. Pr. Cas. Blatchford’s 
Prize Cases. 

Blatchf. d H. Blatchford & Howland’s United 
States District Court Reports. 

Bleck. or Bleckley. Bieckley’s Reports, vols. 34, 
35 Georgia. 

Bli. or Bligh. Bligh's Reports, English House of 
Lords. 

Bli. N. S. or Bligh N. S. Bligh’s Reports, New Se- 
ries, English House of Lords. 

Bliss. Dclaware County Reports, Pennsylvania. 

Bliss L. Ins. Bliss on Life Insurauce. 

Bliss N. Y. Co. Bliss’s New York Code. 

Bloom. Man. or Bloom. Ncg. Cas. or Bloomf. Manu. 
Cas. or Bloomf. N. Caa. Bloomüeld’s Manumission 
(or Ncgro) Cases, New Jersey. 

Blount. Blount’s Law Dictionary. 

Blount Tr. Blouut’s Impeachment Trlal. 

Boh. Dec. Bohun’s Declarations. 

Boh. Eng. L. Bohun’s English Lawyer. 

Boh. Priv. Lon. Bohun’s Privilegia Lon dini. 

Boil.CodeN. Boileux’s Code Napolêon. 

Bomh. II. Ct. or Bomb. H. Ct. Rep. Bombay High 
Court Reports. 

Bomb. L. R. Bombay Law Reporter. 

Bomb. Scl. Cas. Bombay Select Cases. 

Bomb. Ser. Bombay Series Indian Law Reports. 

Bond. Bond’s United States Clrcuit Reports. 

Bone Prec. Bone’s Precedents on Conveyancing. 

Bonney Ins. Bonney on Insurance. 

Books S. Books of Sederunt. 

Boor. or Booraem. Booraem’s Reports, California. 

Boote Ch. Pr. Boote’s Chancery Practice. 

Boote S. or Boote, Suit at Law. Boote’s Suit at Law. 

Booth Act. or Booth R. A. or Booth, Real Act. 
Booth on Real Actions. 

Boothley Ind. Off. Boothley on Indictable Offences. 

Bo. R. Act. Booth on Reai Actions. 

Bovr. Borradaile’s Rcports, Bombay. 

Borth. Borthwick on Libel and Slander. 

Bos. Bosworth’s New York Superior Court Re- 
ports. 

Bos. d P. or Bos. d P. N. R. or Bos. dc Pul. or Bos. 
& Pul. N. R. Bosanquet & Puller’s New Reports, 
English Common Pieas. 

Bost. Laio Rep. Boston Law Reporter. 

Bost. Pol. Rep. Boston Policc Court Reports. 

Bosw. Boswell’s Reports, Scotch Court of Ses- 
eion;—Bosworth’s New York Superlor Court Reports. 

Bosw. (N. Y.). Bosworth’s New York City Supe- 
rior Court Reports, vols. 14-23. 

Bott P. L. Bott’s Poor Laws. 

Bott P. L. Cas. Bott’s Poor Law Cases. 

Bott P. L. Const. Const’s Edition of Bott’s Poor 
Law Cases. 

Bolt Sct. Cas. or Bott Sett. Cas. Bott’s Poor Law 
(Settlement) Cases, Engllsh. 

Bouch. Ins. Dr. Mar. Boucher, Institutes ou Drolt 
Marltime. 

Boulay Paty Dr. Com. Cours de Droit Commer- 
cial Maritime, par P. S. Boulay Paty. 

Bould. Bouldin’s Reports, vol. 119 Alabama. 

Bouln. or Boulnois. Boulnois’s Reports, Bengal. 

Bourke. Bourke's Reports, Calcutta Hlgh CourL 

Bourke P. P. Bourke's Parliamentary Prccedents. 

Bousq. Dict. de Dr. Bousquet, Dlctlonnaire do 
Droit. 

Bout. Man. Boutweli’s Manuel of the Tax Sys- 
tem of the U. S. 

Bouv. or Bouv. L. D. Bouvier’s Law Dictionary. 

Bouv. Inst. Bouvier’s Instltutes of American Law. 

Bouv. Inst. Th. Instltutiones Theologicae, auctore 
J, Bouvier. 


Bouvier. Bouvler’s Law Dlctionary. 

Bov. Pat. Ca. Bovlll’a Patent Casea. 

Bow. Bowler & Bowers, vols. 2, 3, United States 
Comptroller’s Decisions. 

Bowen, Pol. Econ. Bowen'a Political Economy. 

Bowy. C. L. Bowyer’s Modern Civll Law. 

Bowy. Com. or Bowy. P. L. Bowyer’s Commenta- 
ries on Universal Public Law. 

Bowyer, Mod. Civil Law. Bowyer's Modern Civil 
Law. 

Boyce Pr. Boyce’s Practipe in the U. S. Courts. 

Boyd Adm. Boyd’s Admiralty Law. 

Boyd Sh. Boyd's Merchant Shipping Laws. 

Boyle Char. Boyle on CharJtles. 

Br. Bracton or Bracton de Lcgibus et Consuetu- 
dinibus Anglice; —Bradford ;—Bradweli;—Brayton;— 
Breese; — Brevard; — Brewster; — Eridgman; — 
Brightly; — Brltish; — Britton; — Brockeutrough; 
— Brooke; — Broom; — Brown; — Brownlow; - 
Brucc. See below, especially under Bro. 

Br. Abr. Brooke’s Abridgment. 

Br.Brev.Jud. Brownlows Brevia Judicalla. 

Br. C. C. British (or Engiish) Crown Casea 
(Amcrican reprint);—Brown’s Chancery Cases, Eng- 
land. 

Br. Ch. C. Brown’s Chancery Cases, English. 

Br. Cr. Ca. British (or English Crowm Cases). 

Br.Fed.Dig. Brightiy’s Federal Digest. 

Br.N.C. Brooke’s New Cases, English King’s 
Bench. 

Br. P. C. Brown’s English Parliamentary Cases. 

Br. Rcg. Bralthwalte’s Register. 

Br. Sup. Brown’s Supplement to Morrison’s Dlc- 
tlonary, Sessions Cases, Scotland. 

Br. Syn. Brown’s Synopsis of Dcclsions, Scotch 
Court of Session. 

Br.dB. Broderip & Bingham, English Common 
Pleas. 

Br. d F. Ecc. or Br. <& Fr. Broderick & Freeman- 
tle’s Ecclesiastical Cases, English. 

Br. d Gold. Brownlow & Goldesborough’a Engllsh 
Common Pleas Reports. 

Br. d L. or Br. d Lush. Brownlow & Lushington's 
English Admiralty Reports. 

Br.dR. Brown & Radcr’s Missouri Reports. 

Brac. or Bract. or Bracton. Bracton de Legibus et 
Consuetudinibus Anglise. 

Brack. L. Mis. Brackenbridge’s Law Miscellany. 

Brack. Trust. Brackenbridge on Trusts. 

Brad. Bradford’s Surrogate Reports, Xew York;— 
Bradford’s Iowa Reports;—Bradweii’s lilinois Ap- 
peal Reports;—Bradley’s Reports, Rhode Isiand;— 
Brady’s History of the Succession of the Crown of 
England. 

Bradby Dist. Bradby on Distresses. 

Bradf. Bradford’s New York Surrogate Reports; 
—Bradford’s Rcports, Iowa. 

Bradf. (lowa). Bradford’s Reports, lowa. 

Bradf. Sur. or Bradf. Surr. Bradford’s Surrogate 
Court Reports, New York. 

Bradl. (R. I.). Bradley’s Rhode Island Reports. 

Bradl. P. B. Bradley’s Point Book. 

Bradw. Bradwell’s Reports, Ililnots Appellate 
Courts. 

Brady Ind. Brady’s Index, Arkansas Reports. 

Braithw. Pr. Bralthwalte’s Record and Writ 
Practice. 

Brame. Brame’s Reports, vols. 66-72 Mississippi. 

Branch. Branch’s Reports, Florida Reports, vol. I. 

Branch Max. Branch’s Maxims. 

Branch Pr. or Branch, Princ. Branch’s Principi8 
Legis et /Equitatls. 

Brand. Brandenburg’s Reports, vol. 21, Opinions 
Attorneys-General. 

Brand. F. Attachm. or Brand. For. Attachm. Bran- 
don on Foreign Attachment. 

Brande. Brande’s Dictlonary of Science. 

Brandt Div. Brandt on Divorce Causes. 

Brandt Sur. G. Brandt on Suretyship and Guar- 
anty. 

Brans. Dig. Branson’s Digest of Bombay Reports. 

Brant. Brantly’a Reports, vols. SO-116 Maryland. 

Brayt. Braj'ton’s Reports, Vermont. 

Breese. Brcese’s Reports, vol. 1' Iiiinois. 

Brctt Ca. Eq. Brctt's Cases in Modern Equity. 

Brev. Brevard’s Reports, South Carolina. 
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Brev. Dig. Brevard’s Dlgest. 

Brev. Ju. Brevia Judicialia (Judiclal Writs). 

Brev. Sel. Brevia Selecta, or Choice Writs. 

Breu). Brewer’s Reports, vols. 19-26 Maryland. 

Brew. or Brews. or Brewst. Brewster’s Reports, 
Pennsylvania. 

Brew. (Zld.). Brewer’s Reports, Maryland. 

Brewst. Brewster’s Pennsylvania Reports. 

Brice Pub. Wor. Brice’s Law Rclating to Public 
Worship. 

Brice U. V. Brice’s UUra Vires. 

Brick. Dig. Brickeü’s Digest, Alabama. 

Bridg. J. Bridgmore’s Reports, English Common 
Pleas. 

Bridg. Conv. Bridgman on Conveyancing. 

Bridg. Dig. Ind. Bridgman’s Digested Index. 

Bridg. J. Sir J. Bridgman’s Engiish Common 
Pleas Reports. 

Bridg. Leg. Bib. Bridgman’s Legal Bibliography. 

Bridg. 0. Sir Orlando Bridgman's English Com- 
mon Pleas Reports—(sometimes cited as Carter). 

Bridg. Refl. Bridgman’s Reflections on the Study 
of the Law. 

Bridg. Thcs. Jur. Brldgman Thesaurus Juridicus. 

Bright. Brightly's Nisi Prius Reports, Pennsyl- 
vania. 

Briglit. C. Brightly on Costs. 

Bright. Dig. Brightly’s Digest, New York;— 
Brightly’s Digest, Pennsylvania;—Brightly’s Digest, 
United States. 

Bright. Elec. Cas. or Bright. Elect. Cas. Brightly’s 
Leading Election Cases. 

Bright. Eq. Brightly’s Equity Jurisprudence. 

Bright. Fed. Dig. Brightly’s Federal Digest. 

Bright E. d W. Bright oa Husband and Wife. 

Bright. N. P. Brightly’s Nisi Prius Reports, Penn- 
sylvania. 

Bright. (Pa.). Brightly’s Nisi Prius Reports, 
Pennsylvania. 

Bright. Purd. or Brightly’s Purd. Dig. Brightly’s 
Edition of Purdon’s Digest of Laws of Pennsyl- 
vania. 

Bright. T. d H. Pr. Brightly’s Edition of Troubat 
& Haly’s Practice. 

Bright. U. S. Dig. Brightly’s United States Digest. 

Brisb. or Brisbin (Minn.). Brisbin’s Minnesota Re- 
ports. 

Brissonius. De verborum quse ad jus civile per- 
tinent significatione. 

Brit. Britton’s Ancient Pleas of the Crown. 

Brit. Col. S. C. British Columbia Supreme Court 
Reports. 

Brit. Cr. Cas. British (or English) Crown Cases. 

Brit. Quar. Rev. British Quarterly Review. 

Britt. Britton on Ancient Pleading. 

Bro. See, also, Brown and Browne. Browne’s 
Pennsylvania Reports;—Brown’s Michigan Nisi Pri- 
us Reports;—Brown’s English Chancery Reports;— 
Brown’s Parliamentary Cases;—Brown’s Reports, 
vols. 53-65 Mississippi;—Brown’s Reports, vols. 80- 
136 Missouri. 

Bro. A. d C. L. Browne’s Admiralty and Civil 
Law. 

Bro. A. d R. Brown’s Unlted States District Court 
Reports (Admiralty and Revenue Cases). 

Bro. Abr. Brooke’s Abridgments. 

Bro. Abr. in Eq. Browne’s New Abridgment of 
Cases in Equity. 

Bro. Adm. Brown’s United States Admiralty Re- 
ports. 

Bro. Car. Browne on Carriers. 

Bro. C. C. Brown’s English Chancery Cases, or 
Reports. 

Bro. Ch. or Bro. Ch. Cas. or Bro. Ch. R. Brown’s 
Chancery Cases, English. 

Bro. Civ. Law. Browne’s Civil Law. 

Bro. Co. Act. Browne on the Companies Act. 

Bro. Com. Brown’s Commentaries. 

Bro. Div. Pr. Browne’s Divorce Court Practice. 

Bro. Ecc. Brooke’s Six Judgments in Ecclesias- 
tlcal Cases (English). 

Bro. Ent. Browne’s Book of Entries. 

Bro. Insan. Browne’s Medical Jurisprudence of 
Insanity. 

Bro. Leg. Max. or Bro. Max. Broom’s Legal Max- 
ims. 


Bro. M. N. Brown’s Methodus Novissima. 

Bro. M. d D. Browning on Marriage and Divorce. 

Bro. N. C. Brooke’s New Cases, Engiish King’s 
Bench. 

Bro.N.P. Brown’s Michigan Nisi Prius Reports; 
—Brown’s Nisi Prius Cases, English. 

Bro. N. P. Cas. Browne’s National Bank Cases. 

Bro.N. P. (Mich.). Brown’s Nisi Prius Cases, 
Michigan. 

Bro. Of. Not. Brooke on the Office of a Notary in 
England. 

Bro. P. C. Brown’s English Parllamentary Cases. 

Bro. (Pa.). Browne’s Pennsylvania Reports. 

Bro. Rcad. Brooke’s Reading on the Statute of 
Limitations. 

Bro. R. P. L. Brown’s Limitation as to Real Prop- 
erty. 

Bro. Sales. Brown on Saies. 

Bro. St. Fr. Browne on the Statute of Frauds. 

Bro. Stair. Brodie’s Notes and Supplement to 
Stair’s Institutions of the Laws of Scotland. 

Bro. Supp. Brown’s Supplement to Morrison’s 
Dictionary of the Court of Session, Scotland. 

Bro. Syn. Brown’s Synopsis of the Decisions of 
the Scotch Court of Session. 

Bro. T. M. Browne on Trademarks. 

Bro. V. M. Brown’s Vade Mecum. 

Bro. d F. or Bro. & Fr. Brodrick & Freemantle’s 
Ecclesiastical Cases. 

Bro. & G. Brownlow & Goldesborough’s Engllsh 
Common Pleas Reports. 

Bro. d Lush. Browning & Lushington’s English 
Admiralty Reports. 

Brock. or Brock. C. C. or Brock. Marsh. Brocken- 
brough’s Reports of Marshall’s Decisions, United 
States Circuit Court. 

Brock. Cas. Brockenbrough’s Virginia Cases. 

Brock. d H. or Brock. d Hol. Brockenbrough & 
Holmes’s Reports, Virginia Cases, vol. 1. 

Brod. Stair. Brodie’s Notes and Supplement to 
Stair’s Institutes of the Laws of Scotland. 

Brod. d B. or Brod. d Bing. Broderip & Bingham’s 
English Common Pleas Reports. 

Brod. d F. or Brod. d Fr. Brodrick & Freemantle’s 
Ecclesiastical Cases. 

Brooke or Brooke (Petit). Brooke’s New Cases, 
English King’s Bench. 

Brooke Abr. Brooke’s Abridgment. 

Brooke Ecc. Brooke’s Ecclesiastical Reports, Eng- 
lish. 

Brooke Eccl. Judg. Brooke’s Six Ecclesiastical 
Judgments. 

Brooke Lim. Brooke’s Reading on the Statute of 
Limitations. 

Brooke N. C. Brooke’s New Cases, English King’s 
Bench (Beilewe’s Cases, temp. Henry VIII). 

Brooke Not. Brooke on the Office of a Notary In 
England. 

Brooke Read. Brooke’s Reading on the Statute of 
Limitations. 

Brooke Six Judg. Six Ecclesiastical Judgments of 
the English Privy Council, by Brooke. 

Brooks. Brooks’s Reports, vols. 106-119 Michigan. 

Broom C. L. or Broom Com. Law or Broom Comm. 
Broom’s Commentaries on the Common Law. 

Broom Const. L. Broom’s Constitutional Law. 

Broom Leg. Max. or Broom Max. Broom’s Legal 
Maxims. 

Broom Part. Broom’s Parties to Actions. 

Broom d H. Com. or Broom d H. Comm. Broom & 
Hadley’s Commentaries on the Laws of England. 

Broun or Broun Just. Broun’s Reports, Scotch 
Justiciary Court. 

Brown. Brown’s Reports, vols. 63-65 Mississippi; 
—Brown’s English Parliamentary Cases;—Brown’s 
English Chancery ReportsBrown’s Law Diction- 
ary;—Brown’s Scotch Reports ;—Brown’s United 
States District Court Reports;—Brown’s U. S. Ad- 
miraity Reports;—Brown’s Michigan Nisi Prius Re- 
ports;—Brown’s Reports, vols. 4-25 Nebraska ;— 
Brownlow (& Goldesborough’s) Engiish Common 
Pleas Reports *,—Brown’s Reports, vols. 80-136 Mis- 
souri. See, also, Bro. and Browne. 

Brown, Adm. Brown’s United States Admiralty 
Reports. 
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Broxon A. £ R. Brown's United States District 
Court Reports (Admiralty and Revenue Cases). 

Brown Car. Brown on Carriers. 

Broion Ch. or Broion Ch. C. or Broion Ch. Cas. or 
Brown Ch. R. Brown’s Chancery Cases, English. 

Brovon, Civ. £ Adm. Law. Browu’s Civil and Ad- 
miraity Law. 

Brown Comm. Brown's Commentaries. 

Brown Dict. Brown’s Law Dlctionary. 

Brown Ecc. Brown’s Ecciesiasticai lteports, Eng- 
\ish. 

Brown Ent. Browu’s Entries. 

Brown Fixt. Brown on Fixtures. 

Brown Lim. Brown’s Law of Limitatlons. 

Brown. If. £ D. Browning on Marriago and Dl- 
vorce. 

Brown Novis. Brow'n’s Method of Novissima. 

BroicnN.F. Brown’s Michigan Nisi Prius Re- 
ports. 

Brown N. P. Cas. Brown’s Nisi Prius Cases, Eng- 
llsh. 

Brown N. P. (Mich.). Brown’s Nisi Prius Reports, 
Michigan. 

Brown P. C. or Brown, Parl. Cas. Brown’s Parlia- 
mentary Cases, English Housc of Lords. 

Brown R. P. L. Brown’s Limitations as to Real 
Propcrty. 

Brown Sales. Brown on Sales. 

Brown Sup. or Brown Sup. Dec. Brown’s Supple- 
ment to Morrison’s Dlctionary. Session Cases, Scot- 

land. 

Brown Syn. Brown's Synopsis of Decisions of the 
Scotch Court of Session. 

Brown V. M. Brown’s Vade Mecum. 

Brown. £ GoUl. Brownlow & Goldesborough’s Eng- 
lish Coinmon Pieas Reports. 

Brown & 11. (Miss.). Brown & Hemingway’s Re- 
ports, vois. 53-65 Mississippi. 

Brown & L. or Brown £ Lush. Brown's & Lushing- 
ton’s Reports, English Admiralty. 

Browne. Browne’s Pennsylvauia Reports;— 
Browne’s Reports, vols. 97-1C9 and 112-114 Massachu- 
settsBrowne, New York Clvil Procedure. See 
also Bro. and Brown. 

Browne Adm. C. L. Browne’s Admiralty and Clvil 
Law. 

Browne Bank Cas. or Browne Nat. B. C. Browne’s 
National Bauk Cases. 

Brownc Car. Browue on the Law of Carriers. 

Browne Civ. L. Browne on Civil Law. 

Broione, Div. or Browne Div. Pr. Browne’s Divorce 
Court Practice. 

Browne Frauds. Browne on the Statute of Frauds. 

Brownc hisan. Brow'ne’s Medical Jurisprudence 
of Insanity. 

Browne Mass. Browne’s Reports, Massachusetts, 
vols. 97-109 and 112-114. 

BrowncN.B.C. Browne’s National Bank Cases. 

Browne, Prob. Pr. Browne’s Probate Practlce. 

Browne T. M. Browne on Trademarks. 

Rroione TJsages. Browne on Usages and Customs. 

Browne £ G. or Broxone £ Gray. Browne & Gray’s 
Reports, Massachusctts, vols. 110-111. 

Browne £ Macn. Browne & Macnamara’s English 
Railway and Canal Cases. 

Browning Mar. £ D. Browning on Marrlage and 
Divorce. 

Broxoning £ L. Browning & Lushington’s Reports, 
Engiish Admiralty. 

Broionf. or Brownl. £ G. or Brownl. £ Gold. Browm- 
low & Goldesborough’s English Common Pieas Ile- 
ports. 

Brownl. Brev. Jud. Browmlow’s Brevla Judiciala. 

Brownl. Ent. or Brownl. Rcdiv. Brownlow’s Redl- 
vivus or Entrles. 

Bru. or Bruce. Bruce’s Reports, Scotch Court of 
Session. 

Bruce M. L. Bruce’s Military Law, Scotland. 

Brun. Brunner’s Collective Cases, Unitcd States. 

Brunk. Ir. Dig. Brunker’s Irish Common Law Di- 
gest. 

Brunner Sel. Cas. Brunner’s Selected Cases Unit- 
ed States Circuit Courts. 

Bt. Benedict’s United States Distrlct Court Re- 
ports. 


Buch. Buchanan’s (Ebcn J. or James) Reports, 
Cape of Good Ilope. 

Buch.Cas.QTTr. Buchanan’s Remarkable Crlm- 
inai Cases, Scotiand. 

Buch. Ct. Ap. Cape G. II. Buchanan’s Court of Ap- 
pcais Rc-ports, Cape of Good llope. 

Buch. B. Cape G. U. E. Buchauan’s Rcports, Cape 
of Good Hope. 

Buch. E. D. Cape G. H. Buehanan’s Eastern Dis- 
trlct Reports, Cape of Good Hope. 

Buch. J. Cape G. U. J. Buchanan’s Rcports, Cape 
of Good Hope. 

Buch. Rep. Buchanan’s Reports, Cape of Good 
Ilope. 

Buck. Buck’s Engüsh Cascs in Bankruptcy 
Buck’s Reports, vols. 7-8 Montana. 

Buck Cas. Buek’s Bankrupt Cases, Engüsh. 

Buck. Co. Act. Bucklcy’s Law and Practice under 
Companies Act. 

Buck. Cooke. BuckniU’s Cooke’s Cases of Prac- 
tice, Common Plcas. 

Buck. Dec. Buckner’s Decisions (in Freeman’s 
Mississlppi Chaucery Reports). 

Buff. Supcr. Ct. (N. Y.). Sheldon’s Superlor Court 
Reports, Buffaio, New York. 

Bull.N.P . Buücr’s Law of Nisi Prius, EngÜsh. 

Bull. £ C. Dig. or Bull. £ Cur. Dig. Buliard & Cur- 
ry’s Loulslana Digest. 

Bull. £ L. Pr. Builen & Leake’s Precedents of 
Plcading. 

Buller MSS. J. Builer’s Paper Books, Lincoln’s 
Inn Library. 

Bulling. Eccl. Bulüngbrooke’s Ecclosiastical Law. 

Bulst. Bulstrode’s Rcports, Englisb Iving’s Bcnch. 

Bump Bkcy. Burap's Bankruptcy Practice. 

Bump Fed. Proc. Bump’s Fcderal Proccdure. 

Bump Fr. Conv. or Bump Fraud. Conv. Bump on 
Fraudulent Convcyances. 

Bump lntcr. Rev. L. Bump’s Internai Revcnue 
Law's, 

Bump N. C. or Bump Notcs. Bump’s Notes on 
Constltutlonai Declsions. 

Bump Pat. Bump’s Law of Patcnts, Trademarks, 
etc. 

Bunb. Bunbury’s Reports, Engüsh Exchequer. 

Buny. L. A. Bunyon on Life Insurance. 

Bur. Burnett’s Reports, Wisconsln Burrow’s 
Reports, EngÜsh King’s Bench. 

Bur. M. Burrow’s Reports temporc Mansflcld. 

Burd. Cas. Torts. Burdick’s Cases on Torts. 

Burf. Burford's Reports, vols. 6-lS Oklahoma. 

Burg. Dig. Burgwyn’s Digest Maryland Reports. 

Burge Col. Law. Burge on Colonial Law. 

Burge Confl. Law. Burge on the Conflict of Laws. 

Burge For. Laio. Burge on Foreign Law. 

Burge Mar. Int. L. Burge on Maritime Intcrna- 
tlonal Law. 

Burgc Sur. Burge on Surctyshlp. 

Burgess. Burgess’s Reports, vols. 46-51 Ohio 
State. 

Burke Tr. Burke’s Celebratcd Trlals. 

Burks. Burks’s Reports, vols. 91-9S Vlrginia. 

Burlam. Nat. Law or Burlamaqui. Burlamaqui’9 
Natural and Politic Law r . 

Burlesque Rcps. Sklllman’s New York Poiice Re- 
ports. 

Burm. L. R. Burmah Law Reports. 

Bum. Burnett’s Reports, Wlsconsin. 

Burn. Cr. L. Burnett on the Crimlnal Law of 
Scotland. 

Burn Dict. Burn’s Law Dictionary. 

Iium, Ecc. Law or Burn Ec. L. Burn’s Ecclesiastl- 
cal Law. 

BumJus. Bnrn’s Justice of the Pcace. 

Bumet. Bnruet’s Manuscript D cislons, Scotcb 
Court of Sesslon. 

Burnctt. Burnett’s Wi^consin Reports ;—Burnett'a 
Reports, vols. 20-22 Or* gon. 

Burr. Bnrrow’s Repsrts, Engüsh King’s Bench 
tcxnp. Mansfleid. 

Bum. Ass. Burriil on Assignments. 

Burr. Circ. Ev. BurriÜ on Circumstantial Evl- 
dence. 

Burr. Dict. Burriü’s Law Dictionary. 
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Burr. Prac. Burrill’s Practice. 

Burr. S. C. or Sett. Cas. Burrows’s Engllsh Settle- 
ment Cases. 

Burr. Taxation. Burroughs on Taxation. 

Burr Tr. Burr’s Trial. 

Burr Tr. Rob. Burr’s Trial, reported by Robert- 
son. 

Burrill. Burrill’s Law Dictionary. 

Burrill, Circ. Ev. Burrill on Circumstantlal Evl- 
dence. 

Burrillj Pr. Burrlll’s Practice. 

Burrow. Burrow’s Reports, English King’s Bench. 
Burrow, Sett. Cas. Burrow’s English Settlement 
Cases. 

Burt. Banlcr. Burton on Bankruptcy. 

Burt. Cas. Burton’s Collection of Cases and Opin- 
ions. 

Burt. Parl. Burton’s Parliamentary Diary. 

Burt. R. P. or Burt. Real Prop. Burton on Real 
Property. 

Burt. Sc. Tr. Burton’s Scotch Trials. 

Busb. Busbee’s Law Reports, North Carollna Re- 
ports, vol. 44. 

Busb. Cr. Dig. Busbee’s Criminal Digest, North 
Carolina. 

Busb. Eq. Busbee’s Equity Reports, North Caro- 
lina. 

Bush. Bush’s Reports, Kentucky. 

Busw. (£ Wal. Pr. Buswell & Walcott’s Practice, 

^ Butl. Co. Litt. Butler’s Notes to Coke on Llttle- 
ton. 

Butl. Hor. Jur. Butler Hora3 Juridicae Subseciv». 
Butt’sSh. Butt’s Edition of Shower’s English 
King’s Bench Reports. 

Buxton. Buxton’s Reports, vols. 123-129 North 
Carolina. 

Byles, Bills. Byles on Bills. 

BynJc. Bynkershoek on the Law of War. 

Bynk. Jur. Pub. Bynkershoek Quaestiones Juris 
Publici. 

Bynk. Obs. Jur. Rom. Bynkershoek, Observation- 
um Juris Romani Llbri. 

Bynk. War. Bynkershoek on the Law of War. 

Byth. Conv. Bythewood’s Conveyancing. 

Byth. Prec. Bythewood’s Precedents. 

C. Cowen’s Reports, New York;—Connecticut;— 
California;—Colorado ;—Canada (Province);—Codex 
juris Civilis. Code. Chancellor. Chancery. Chap- 
ter. Case. 

C. of S. Ca. lst Series. Court of Session Cases, 

First Series. By Shaw, Dunlop & Bell. Ct Sess. 

(Sc.). 

C. of S. Ca. 2d Series. Court of Session Cases, Sec- 
ond Series. By Dunlop, Bell & Murray. Ct. Sess. 
(Sc.). 

C. of S. Ca. Sd Series. Court of Session Cases, 

Third Series. By Macpherson, Lee & Beli. Ct. 
Sess. (Sc.). 

C.of S. Ca. ifthSeries. Court of Session Cases, 

Fourth Series. By Rettie, Crawford & Melville. 
Ct. Sess. (Sc.). 

C.A. Court of Appeal; Court of Arches; Chan- 
cery Appeals. 

C.B. Chief Baron of the Exchequer; Common 
Bench; English Common Bench Reports, by Man- 
ning, Granger & Scott. 

C. B. N. S. English Common Bench Reports, New 
Series, by Manning, Granger & Scott. 

C. B. R. Cour de Blanc de la Reine, Quebec. 

C. C. Circuit Court; Chancery Cases; Crown 
Cases; County Court; City Court; Cases in Chan- 
cery, English ; Civil Code; Civil Code Francais, or 
Code Napoleon; Cepi Corpus. 

C.C.A. U. S. Circuit Court of Appeals Reports; 
—Circuit Court of Appeals, United States;— County 
Court Appeals, English. 

C. C. C. Choice Cases in Chancery, English 
Crown Circuit Companion. 

C. C. Chr. or C. C. Chron. Chancery Cases Chron- 
icle, Ontario. 

C. C. E. Caines’s Cases in Error, New York;— 
Cases of Contested Elections. 

C. C. L. C. Civil Code, Qucbec. 

C. Com. Code de Commerce. 


C. C. P. Code of Civil Procedure. 

C. C. R. City Courts Reports, New York City 
County Court Reports, Pa.;—Crown Cases Reserved. 

C. Cr. P. Code of Criminal Procedure. 

C. C. Supp. City Court Reports, Supplement, Ncw 
York. 

C. C. dc B. B. Cepi Corpus and Bail Bond. 

C. C. & C. Cepi Corpus et Committitur. 

C. D. Commissioner’s Decisions, United States 
Patent Offlce ;—Century Digest;—Comyn’s Digest. 

C. d’Et. Conseil d’Etat. 

C. E. Gr. C. E. Greene’s New Jersey Equity Re- 
ports. 

C. F. Code Forestier. 

C. H. Rec. City Hall Recorder (Rogcrs), New 
York City. 

C. H. Rep. City Hall Reporter (Lomas), New 
York City. 

C. H. & A. Carrow, Hamerton & Allen’s New Scs- 
slons Cases, English. 

C. I. Constitutiones Imperiales. 

C. Instr. Cr. Code Instruction Crimlnelle. 

C. J. Chief Justice. 

C. J. C. Couper’s Justiciary Cases, Scotland. 

C. J. Can. Corpus Jurls Canonicl. 

C. J. Civ. Corpus Jurls Civilis. 

C. J. C. P. Chief Justice of the Common Pleas. 

C. J. K. B. Chief Justice of the King’s Bench. 

C. J. Q. B. Chief Justice of the Queen’s Bench. 
C. J. U. B. Chief Justice of the Upper Bench. 

C. L. Common Law. Civil Law. 

C. L. Ch. Common Law Chamber Reports, On- 
tario. 

C.L.J. Central Law Journal, St Louis, Mo.;- 
Canada Law Journal, Toronto. 

C. L. J. N. S. Canada Law Journal, New Series, 
Toronto. 

C. L. N. Chlcago Legal News. 

C. L. P. Act: English Common Law Procedure Act. 
C. L. R. Common Law Reports, printed by Spot- 
tiswoode;—English Common Law Reports. 

C. M. R. Crompton, Meeson & Roscoe’s Reports, 
English Exchequer. 

C. N. Code Napoleon. 

C. N. Conf. Cameron & Norwood's North Carolina 
Conference Reports. 

C. N. P. Cases at Nisi Prius. 

C. N. P. C. Campbell’s Nisi Prius Cases, English. 
C. O. Commons’ Orders. 

C. of C. E. Cases of Contested Elections, United 
States. 

C.P. Code of Procedure ;—Common Pleas;—Code 
Penal. 

C. P. C. Code of Civil Procedure, Quebec ;—Code 
de Procêdurc Civlle;—Cooper’s Practice Cases, Eng- 
lish. 

C. P. Coop. C. P. Cooper’s Reports, English. 

C. P. C. t. Br. C. P. Cooper’s English Chancery 
Reports tempore Brougham. 

C. P. C. t. Cott. C. P. Cooper’s English Chancery 
Reports tempore Cottenham. 

C. P. D. or C. P. Div. Common Pleas Division, 
English Law Reports (1875-1880). 

C. P. Q. Code of Civil Procedure, Quebec. 

C. P. Rep. or C. P. Rept. Common Pleas Reporter, 
Scranton, Pennsylvania. 

C. P. ü. C. Common Pleas Reports, Upper Canada. 
C. Pr. Code of Procedure;—Code de Procêdure 
Clvlle. 

C.R. Chancery Reports;—Code Reporter, New 
York. 

C. R. N. S. Code Reports, New Series, New York. 
C. Rob. or C. Rob. Adm. Christopher Robinson'a 
Reports on English Admiralty. 

C. S. Court of Session, Scotland. 

C. S. B. C. Consolidated Statutes, British Colum- 
bia. 

C. S. C. Consolidated Statutes of Canada, 1859. 

C. >S. L. C. Consolidated Statutes, Lower Canada. 
C. S. M. Consolidated Statutes of Manitoba. 

C. 8. N. B. Consolidated Statutes of New Bruna- 
wick. 

C. S. ü. C. Consolidated Statutes of Upper Can- 
ada, 1859. 

C. S. d J. Cushing, Storey & Josselyn’» Election 
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Cases. See vol. 1 Cushlng’s Electlon Cases, Massa- 
chusetts. 

C. S. & P. (Craigle, Stewart &) Paton’s Scotch 
Appeal Cases. 

C. T. Constitutiones Tiberii. 

C. Thcod. Codex Theodosiani. 

C. t. K. Cases tempore King (Macnaghten's Se- 
lect Chancery Cases, Engüsh). 

C. X. N. Cases tcmporc Xorthington (Eden's Eng- 
lish Òhaneery Reports). 

C. t. T. or C. t. Talb. Cases tempore Talbot, Eng- 
lish Chauccry. 

C. W. Ditd. C. V/. Dudiey’s Law or Equity Re- 
ports, South Caroiina. 

C. W. Dudl. Eq. C. W. Dudley’s Equity Reports, 
South Carolina. 

C. & A. Cooke & Alcock's Reports, Irish King’s 
Bench and Exchequer. 

C. ti C. Coleman and Caine’s Cases, New York. 

C.&D. Corbett & Danlcl’s Engiish Election Cas- 
esCrawtord & Dix’s Abridged Cases, Irish. 

C. & D. A. C. Crawford & Dix’s Abridged Cases, 
Irish. 

C. ci- D. C. C. Crawford & Dix’s Irish Circuit Cas- 
es;—Crawford & Dix’s Criminai Cases, Irlsh. 

C. ct- E. Cababê & Eilis, Engiish. 

C. & F. Clark & Finneliy’s Reports, Engllsh 
House of Lords. 

C. & H. Dig. Coventry & Hughes’s Digest. 

C.&J. Crompton & Jervis’s Engiish Exchequer 
Reports. 

('. & K. Carrington & Klrwan’s Reports, Engiish 
Nist Prius. 

C. & L. Conuor & Lawson’s Irish Chanccry Re- 
ports. 

C. & L. C. C. Cane & Leigh’s Crown Cases. 

C.&L.Dig. Cohen & Lee’s Maryland Digest. 

C. & M. Crompton & Meeson’s Engiish Exchequer 
Reports;—Carrington & Marshman’s English Nisi 
Prius Reports. 

C.&Marsh. Carrington & Marshman’s Reports, 
English Nisi Prius. 

C. & N. Cameron & Norwood’s North Carollna 
Confercnce Reports. 

C. & O. R. Cas. or C. & O. R. R. C. Cas. Carrow & 
Oliver’s Engiish Itaiiway and Canal Cases. 

C.&P. Carringtou & Payne’s English Nisi Prius 
Reports;—Craig & Phiiiips’s Chancery Reports. 

C. & R. Cockburn & Rowe’s Reports, English Elec- 
tlon Cases. 

C. & S. Dig. Connor & Simonton's South Carollna 
Digest. 

Ca. Case;—Placita ;~Placitum;—Cases (see Cas.). 

Ca. resp. Capias ad rcspondendum. 

Ca. sa. Capias ad satisfaciendum. 

Ca. t. Hard. Cases tempore Hardwicke. 

Ca.t.K. Cases tempore King;—Cases tempore 
King, Chancery. 

Ca. t. Talb. Cases tempore Talbot, Chancery. 

Ca. temp. F. Cases tempore Finch. 

Ca. tcmp. H. Cases tempore Hardwicke, King’s 
Bench. 

Ca. temp. Holt. Cases tempore Holt, King’s Bench. 

Cab. Lawy. The Cabinet Lav/yer. 

Cab. & E. or Cab. & El. Cababê & Ellis, Engllsh. 

Cadw. Dig. Cadwalader’s Digcst of Attorney- 
Generais’ Oplnions. 

Cadw. Cr. Rcnts. Cadwalader on Ground Rents. 

Cai. Caiues’s Reports, Suprcme Court, N. Y. ;— 
Caines’s Term Reports, New York Supreme Court 

Cai. Cas. or Cai. Cas. Err. Caines’s New York Cas- 
es in Error. 

Cai. Inst. Caii or Gail Instltutiones. 

Cai. Lex. Mer. Caines's Lex Mercatoria. 

Cai. Pr. Caines’s Practlce. 

Cai. T. R. Calnes’s Tcrm Reports, New York Su- 
preme Court. 

Cai. Visig. Caines’s Visigothicum. 

Cain. or Caines. Caines, New York ;—Caines’s Re- 
ports, New York Supreme Court. 

Caines Cas. Caines's Cases, Court of Errors, New 
York. 

Cairn’s Dec. Cairn’s Decisions in the Albert Ar- 
bitration. 

Cairns Dec. Cairns’s Declsions, Rellly, English. 


Cal. California;—California Reports;—Calthrop’s 
Engllsh King’s Bench Rcports;—Caldecott’s Engiisli 
Settlement Cases. 

Cal. L. J. Califoruia Law Journai, San Franciseo. 

Cal. Lcg. Adv. Caicutta Legai Advertiser, India. 

Cal. Leg. Obs. Caicutta Legal Observer. 

Cal. Leg. Rec. Cailfornia Legal Record, San Fran- 
ciseo. 

Cal. Prac. Hart’s California Practice. 

Cal.Rcp. Caüfornia ReportsCalthrop’s Eng 
llsh King’s Bench Reports. 

Cal.S.D.A. Caicutta Sudder dewanny Adawlut 
Reports. 

Cal. Scr. Calcutta Serles Indian Law Rcports. 

Cal. S'-w. Callis on Sewers. 

Cal. W. R. Calcutta Weekly Reporter, India. 

Calc. L. O. Caicutta Legal Observer. 

Cald. Caidwell’s Reports, vols. 25-36 West Vir- 
ginia. 

Cald. or Cald. J. P. or Cald. M. Cas. or Cald. S. C. 
Caldecott’s Engiish Magistrate’s (Justice of the 
Peace) and Settlement Cases. 

Cald. Arb. Caidwell on Arbltration. 

Cald. Sctt. Cas. Caidecott’s Settiement Cases. 

Call. Cali’s Reports, Virginia. 

Call. Mil. L. Cailan’s Military Laws. 

Call. Seio. Caills on Sewers. 

Calth. Calthorpe’s Reports, Engiish King’s Bench. 

Calth. Copyli. Calthorpe on Copyholds. 

Calvin. or Calv. Lcx. or Calvin. Lex. Jurid. Calvin- 
us Lexicon Juridicum. 

Calv. Par. Calvert on Partles to Suits in Equity. 

Cam. Cameron’s Reports, Upper Canada Queen’s 
Bench. 

Cam. Crit. Camden’s Britannia. 

Cam. Duc. Camera Ducata, Duchy Chamber. 

Cam. Op. Cameron’s Legal Opinions, Torcnto. 

Cam. Scac. or Cam. Scacc. Camera Scaccaria (Ex- 
chequer Chamber). 

Cam. Stell. Camera Stellata, Star Chamber. 

Cam. & N. or Cam. & Nor. Cameron & Norwood's 
Reports, North Carolina Conference Reports, vol. 3. 

Camd. Brit. or Camden. Camden’s Britaunia. 

Camp. Camp’s Reports, vol. 1 North Dakota;— 
CampbeU's Engiish Nisi Prlus Reports;—Campbeii’s 
Reports, vols. 27-58 Nebraska. See also Campbell. 

Camp. Dec. or Campt. Dec. Campbeli’s Reports of 
Taney’s Decisions, U. S. Circuit Court ;—Campbeirs 
Dccisions. 

Camp. Ld. Ch. or Camp. Lives Ld. Ch. Campbell’s 
Lives of the Lord Chancellors. 

Camp. N. P. Campbell’s Reports, English Nisi 
Prius. 

Campbell. Campbell’s English Nisi Prius Re- 
ports ;—Campbell’s Reports of Taney’s United States 
Circuit Court Decisions;—Campbell’s Legai Gazetto 
Reports, Pennsylvania;—Campbeü’s Reports, vois. 
27-58 Nebraska. 

Camp. Neg. Campbell on Negligence. 

Can. Canon. Canada. 

Can. Exch. Canada Exchequer Reports. 

Can. L. J. Canada Law Journal, Toronto. 

Can. L. J. (L.C.). Lower Canada Law Journal 
Montreal. 

Can. L. T. Canadian Law Times, Toronto, Canada. 

Can. Mun. J. Canadian Municlpal Journal. 

Can. S. C. Rep. Canada Supreme Court Reports 

Canad. Mo. Canadian Monthiy. 

Cane & L. Cane & Leigh’s Crown Cases Reserved. 

Cap. Capitulum. Chapter. 

CapeLawJ. Cape Law Journal, Grahamstown, 
Cape of Good Hope. 

Car. Caroüna ;—Carolus; thus 13 Car. II., signi- 
fies the thirteenth year of the reign of King 
Charles II. 

Car. Cr. L. Carrington’s Criminal Law. 

Car., H. & A. Carrow, Hamerton & Ailen’s New 
Sessions Cases, Engüsh. 

Car.L.Jour. Caroüna Law Journal, Charieston, 
S. C. 

Car. L. Rep. Caroüna Law Repository, Raleigh, 
N. C. 

Car. 0. & B. Carrow, Oliver & Bevan’s Engüsh 
Railway and Canal Cases. 

Car. & K. or Car. & Kir. Carrlngton & Kirwan’s 
English Nisl Prius Reports. 
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Car. & M. or Car. Mar. Carrington & Marshman’s 
Engllsh Nisi Prius Reports. 

Car. & O. or Car. & 01. Carrow & Olivcr’s Railway 
and Canal Cases. 

Car. & P. Carrington & Payne’s Reports, English 
Nisi Prius. 

Carl. Carleton, New Brunswick. 

Carp. Carpenter’s Reports, California. 

Carp. P. C. Carpmael’s English Patcnt Cases. 

Carpenter. Carpenter’s Reports, vols. 52-53 Cali- 
fornia. 

Carr. Cas. Carran’s Summary Cases, India. 

Carr., Ham. & Al. Carrow, Hamcrton & Allen’s 
New Sessions Cases, English. 

Carr. & K. Carrington & Kirwan. 

Carrau. Carrau’s Edition of “Summary Cases,” 
Bengal. 

Cart. Cartwright’s Cases, Canada;—Carter’s Re- 
ports, English Common Pleas. 

Cart. (Ind.). Carter’s Reports, Indiana. 

Carta de For. Carta de Foresta. 

Carter. Carter’s English Common Pleas Reports, 
same as Orlando Bridgman Carter’s Reports, vols. 
1, 2, Indiana. 

Carth. Carthew’s Reports, English King’s Bench. 

Cartm. Trade M. Cas. Cartmell’s Trademark Cases. 

Cartxo. Const. Cas. Cartwright’s Constitutional 
Cases. 

Cary. Cary’s Reports, English Chancery. 

Cary Part. Cary on Partnership. 

Cas. Casey’s Reports, vols. 25-36 Pennsylvania 
State. 

Cas. App. Cases on Appeal to the House of Lords. 

Cas. Arg. d : Dec. Ch. Cases Argued and Decreed 
in Chancery, English. 

Cas. B. R. Cases Banco Regis tempore William 
III. (12 Modern Reports). 

Cas. B. R. Holt. Cases and Resolutions (of set- 
tlements ; not Holt’s King’s Bench Reports). 

Cas. Ch. Cases in Chancery, EnglishSelect Cas- 
es in Chancery;—Cases in Chancery (9 Modern Re- 
ports). 

Cas. C. L. Cases In Crown Law. 

Cas. Ch. 1, 2, S. Cases in Chancery temp. Car. II. 

Cas. Eq. Cases in equity, Gilbert’s Reports;— 
Cases and Opinions in Law, Equity, and Convey- 
ancing. 

Cas. Eq. Abr. Cases in Equity Abridged, English. 

Cas. F. T . Cases tempore Talbot, by Forrester, 
English Chancery. 

Cas. H. L. or Cas. H. of L. Cases In the English 
House of Lords. 

Cas.inC. Cases in Chancery;—Select Cases In 
Chancery. 

Cas. in P. or Cas. Parl. Cases in Parliament. 

Cas. K. B. Cases In King’s Bench (8 Modern Re- 
ports). 

Cas. K. B. t. H. or Cas. K. B. t. Hardio. Cases 
temp. Hardwicke, W. Kelynge’s Reports, English 
King’s Bench. 

Cas. L. & Eq. Cases in Law and Equity (10 Mod- 
ern Reports)Gilbert’s Cases in Law and Equity, 
English. 

Cas. P. or Cas. Parl. Cases in Parliament. 

Cas. Pr. Cases of Practice in the Court of the 
King’s Bench, from Eliz. to 14 Geo. III. 

Cas. Pr. or Cas. Pr. C. P. (Cooke). Cooke's Practice 
Cases, English Common Pleas. 

Cas. Pr. K. B. Cases of Practice, English King’s 
Bench. 

Cas. R. Casey’s Reports, Pennsylvania State Re- 
ports, vols. 25-36. 

Cas. S. C. (Cape of O. H.). Cases in the Supreme 
Court, Cape of Good Hope. 

Cas. Self Def. Cases on Self Defence, Horrigan & 
Thompson’s. 

Cas. Sett. Cases of Settlement, King’s Bench. 

Cas. Six Cir. Cases in the Six Circuits, Ireland. 

Cas. t. Ch. II. Cases temp. Charles II., in vol. 3 
of Repo.*:ts in Chancery. 

Cas. t. F. Cases tempore Finch, English Chancery. 

Cas. t. Geo. I. Cases tempore George I., English 
Chancery, Modern Reports, vols. 8 and 9. 

Cos. t. H. or Cas. t. Hardwicke. Cases tempore 
Hardwicke, Engllsh King’s Bench (Ridgway, Lee, 


or Annaly);—West’s Chancery Reports, temporc 
llardwicke. 

Cas. t. Ilolt or Cas. t. II. Cases tempore Holt. 
English King’s Bench ;—Ilolt’s Reports. 

Cas. t. K. Select Cases tempore King, English 
Chancery (edited by Macnaghten) ;—Moseley’s Chan- 
cery Reports, tempore King. 

Cas. t. Lee (Phillimore*s). Cases temp. Lee, Eng- 
lish Ecclesiastical. 

Cas. t. Mac. Cases tempore Macclesfield, Modern 
Reports, vol. 10, Lucas’s Reports. 

Cas. t. Nap. Cases tempore Napier, by Drury, 
Irish Chancery. 

Cas. t. North. Cascs tem,p. Northlngton (Eden’s 
English Chancery Reports). 

Cas. t. Plunk. Cases tempore Plunkett, by Lloyd 
& Gould, Irish Chancery. 

Cas. t. Q. A. Cases tempore Queen Anne, Modern 
Reports, vol. 11. 

Cas. t. Sugd. Cases tempore Sugden, Irlsh Cban- 
cery. 

Cas. t. Tal. Cases tempore Talbot, Engllsh Chan- 
cery, Forrester’s Reports. 

Cas. t. Wm. III. Cases tempore William III., Mod- 
ern Reports, vol. 12. 

Cas. Tak. & Adj. Cascs Taken and Adjudged (first 
edition of Reports in Chanccry). 

Cas. Wm. I. Bigelow’s Cases, William I. to Rich- 
ard I. 

Cas. w. Op. or Cas. & Op. Cases wlth Opinlons of 
Eminent Counsel 

Casey. Casey’s Reports, Pennsylvania State Re- 
ports, vols. 25-36i 

Cass. Dig. Cassel’s Digest, Canada. 

Cass. Sup. C. Prac. Cassel’s Supreme Court Prac- 
tice, 2d edition by Masters. 

Castle Com. Castle on Law of Commerce. 

Cav. Money Sec. Cavauaugh’s Law of Money Se- 
curities. 

Cav. Deb. Cavendish’s Debates, House of Com- 
mons. 

Cawl. Cawley’s Laws against Recusants. 

Cay Abr. Cay’s Abridgment of the Statutes. 

Cel. Tr. Burke’s Celebrated Trials. 

Cent. Dict. Century Dictionary. 

Cent. Dig. Century Digest. 

Centr. Cr. C. R. Central Criminal Court Reports, 
English. 

Centr. L. J. Central Law Journals, St. Louis, Mo. 

Ceyl. Leg. Misc. Ceylon Legal Miscellany. 

Ch. 

[1891] Ch. English Chancery Cases; Law Re- 
ports, lst Series, 1891. 

[1892] Ch. Same for 1892, etc. 

Ch. App. Cas. Chancery Appeal Cases, English 
Law Reports. 

Ch. Burn J. Chitty Burn’s Justice. 

Ch. Cal. Chancery Calendar. 

Ch. Cas. Cases in Chancery. 

Ch. Cas. Ch. Choice Cases in Chancery. 

Ch. Ch. or Ch. Cham. (Ont.). Chancery Chambei^s’s 
Reports, Ontario. 

Ch. Col. Op. Chalmers’s Colonial Opinions. 

Ch. D. Chancery Division English Law Report». 

Ch. Dig. Chaney’s Digest, Michigan Reports. 

Ch. Div. Chancery Division, English Law Reporta. 

Ch. J. Chief Justice. Chlef Judge. 

Ch. Pr. Chancery Practice. 

Ch. Pre. or Cli. Prec. Precedents In Chancery. 

Ch. R. or Ch. Rcpts. Reports in Chancery. 

Ch.R.M. R. M. Charlton’s Georgia Reports. 

Ch. Rep. Reports in Chancery ;—Irish Chancery 
Reports. 

Ch. Sent. Chancery Sentinel, Saratoga, New York. 

Ch. T. ü. P. T. U. P. Charlton's Georgia Reports. 

Ch. & Cl. Cas. Cripp’s Church and Clergy Cases. 

Chal. Op. Chalmer’s Colonial Opinions. 

Cham. or Chamb. Chamber Reports, Upper Can- 
ada. 

Chamb. Ch. Jur. Chambers’s Chancery Jurisdic- 
tion. 

Chamb. Dig. P. H. C. Chambers’s Digest of Public 
Health Cases. 

Chamb. L. & T . Chambers on Landlord and Ten- 
ant. 
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Charrib. Rep. Chancery Chamher Reports, On- 
tario. 

Chamher. Chamber Reports, Upper Canada. 

Chan. Chaney’s Reports, vols. 37-5S Mlchlgan ;— 
Chancellor Chancery (see Ch.). 

Chanc. Chancery (see Ch.). 

Chancc. Chance on Powers. 

Chand. Chandler's Reports, Wisconsln ;—Chand- 
ler’s Reports, vols. 20, 3S-44 New Hampshlre. 

Chaml. Cr. Tr. or Chand. Crim. Tr. Chandler's 
Americàn Crlmlnal Trlals. 

Cliand. N. H. Chaudler’s Rcports, New Hamp- 
shirc, vols. 20 and 3S-44. 

Chaney. Chaney’s Reports, vols. 37-5S Mkhlgan. 

Chapl. Cas. Crim. L. Chaplln’s Cases on Criininal 
Law. 

Char. il/erc. Charta Mercatoria. 

Charl. Rr. Cas. Charley’s English Practlce Cases 
(Judicature Act). 

Charl. R. P. Stat. Charlcy’s Real Property Stat- 
utes. 

Charlt. R. M. R. M. Charlton’s Georgla Reports. 

Charlt. T. U. P. Charlton’s Reports, Gcorgia. 

Chase. Chase’s Decisions by Johnson, U. S. 4th 
Circuit. 

Chasc Tr. Chase's Trlal by the U. 9. Senate. 

Chcr. Cas. Cherokee Case. 

Chest. Cas. Case of the Clty of Chester, on Quo 
Warranto. 

Chev. Cheves’s Law Reports, South Carolina. 

Chcv. Ch. or Chev. Eq. or Cheves. Cheves’s Chan- 
cery or Equity Reports, Öouth Carolina. 

Chic. L. B. Chicago Law Bulletin, Illinols. 

Chic.L.J. Chicago Law Journal. 

Chic. L. Rec. Chicago Law Record. 

Chic. L. T. Chicago Law Times. 

Chic. Leg. Ncws. Chicago Legal News. 

Chip. Chipman’s Reports, New Brunswlck. 

Chip. Contr. Chipman on Contracts. 

Chip. D. D. Chipman’s Reports, Vermont. 

Chip. MS. Reports prlnted from Chipman’s Man- 
uscript, New Brunswick. 

Chip. N. N. Chipman's Reports, Vermont. 

Chip. W. Chipman’s New Brunswick Reports. 

Chit. or Chitt. Chitty’s English Ball Court Re- 
ports. 

Chit. App. Chitty on Apprentices nnd Journey 
men. 

Chit. Arch. Pr. Chitty’s Archbold’s Practlce. 

Chit. B. C. Chitty’s Baii Court Reports, Engllsh. 

Chit. Bills. Chitty on Bills. 

Chit. Bl. Cotnm. or Chit. Bla. Com. Chitty's Black- 
stone’s Commentaries. 

Chit. Bum's J. Chltty Burn's Justlce. 

Chit. Car. Chitly on Carriers. 

Chit. Com. L. or Chit. Com. Law. Chitty on Com- 
merclal Law. 

Chit. Cont. or Chit. Contr. Chltty on Contracts. 

Chit. Cr. L. or Chit. Crirn. Law. Chitty on CrimlnaJ 
Law. 

Chit. Des. Chitty on the Law of Descent 

Chit. Eq. Dig. Chitty’s Equlty Digest. 

Chit. F. Chitty's Forms. 

Chit. O. P. or Chit. Gen. Pr. Chitty's General Prac- 
tlce. 

Chit. Jr. Bills. Chitty, Junlor, on Bills. 

Chit. L. of N. Chitty’s Law of Nations. 

Chxt. Med. Jur. Chltty on Mcdical Jurisprudence. 

Chit. Pl. Chitty on Plcading. 

Chit. Pr. or Chit. Prac. Chitty’s General Practice. 

Chit. Prcc. Chitty’s Precedents in Pleadlng. 

Chit. Prer. Chitty’s Prcrogatives of the Crown. 

Chit. Rcp. Chltty’s Reports, English Ball Court 

Chit. St. or Chit. Stat. Chitty’s Statutes of Prac- 
tlcal Utility. 

Chitt. Chltty’s Reports, Engllsh Ball Court 

Cho. Cas. Ch. Cholce Cases ln Chancery. 

Chr.Pr.W. Christie’s Precedents of Wllls. 

Chr. Rep. Chamber Reports, Upper Cnnada. 

Chr. Roh. Clirlstopher Robinson’s English Admlr- 
alty Reports. 

Christ. B. L. Chrlstian's Bankrupt Laws. 

Churchill <£■ Br. Sh. Churchlll and Bruck on Sher- 
iffa. 


Chute, Eq. Chute’s Equity under the Judlcature 
Act 

Cic. Frag. de Repub. Clcero. Fragmenta de Repub- 
lica. 

Cin. Law Bul. Cincinnati Law Bulletln, Cincin- 
nati, Ohlo. 

Cin. òlun. Dec. Clnclnnatl Munlcipai Deci. ions. 

Cin. Rep. or Ctnc. ( Ohio). Clncinnatl Superior 

Court Reports. 

Circ. Ct. in Eq. Clrcuit Court in Equity. 

City C. Rcp. or City Ct. R. Clty Court Reports, 
New York City. 

City llall Rec. Rogers’s City Hall Recorder, New 
York. 

City Llall Rep. Lumas’s Clty Hall Reporter, New 
York. 

City Rec. City Reeord, New York. 

Civ. Code. Civll Code. 

Civ. Code Prac. Civil Code of Practlce. 

Civ. Pro. or Civ. Proc. R. or Civ. Proc. Rep. (N. 
Y.). Civll Procedure Reports, New York. 

Cl. App. Clark’s Appeal Cases, English House of 
Lords. 

Cl. Ass. Clcrk’s Asslstant 

Cl. Ch. Clarke’s Chancery Reports, N. Y. 

Cl. Col. Clark’s Colonial Law. 

Cl.Cr.L. Clarke, Criminal Law. 

Cl. Elec. Clark on Elections. 

Cl. Extr. Clarke on Extradltion. 

Cl. Ilome. Clerk Home, Scotch Sesslon Cases. 

Cl. Home R. Clerk Home Scotch Reports. 

Cl. Ins. Clarke on Insurance. 

Cl. R. L. Clarke’s Early Roman Law. 

01. dc F. or Cl. <£• Fin. Clark & Finnelly’s Reports, 
English House of Lords. 

01. dc Fin. N. S. Clark & Flnnelly’s Reports, New 
Serics, English House of Lords. 

Clan. H. d W. Clancy on Hur-band nnd Wlfe. 

Cl. <£ H. Clarke & Hall’s Congresslonal Election 
Cases. 

Clan. Mar. Wom. Clancy on Marrled Women. 

Clar. Parl. Chr. Clarendon’s Parliamentary Chron- 
lcle. 

Clark. Clark’s Appeal Cases, Engllsh House of 
Loi'ds. 

Clark (Ala.). Clark's Reports, Alabama Reports, 
vol. 58. 

ClarkDig. Clark’s Digest, House of Lords Re- 
ports. 

Clark Lease. Clark’s Inqulry lnto the Nature of 
Leases. 

Clark(Pa.). Clark’s Pennsylvanla Law Journal 
Reports. 

Clark <£ F. or Clark <£ Fin. Clark & Finnelly’s Re- 
ports, Engllsh House of Lords. 

Clark & Fin. N. S. Clark & Finnelly’s Reports, 
New Series, English House of Lords. 

Clarke. Clarke’s New York Chancery Reports 
Ciarke’s editlon of vols. 1-S Iowa; —Clarke’s Re- 
ports, vols. 19-22 Mlchlgan Ciarke’s Notes of Cas- 
es, Bengal. See, also, Clark. 

Clarke (Iowa). Clarke’s «Reports, vols. 1-8 Iowa. 

Clarke (Mich.). Clarke’s Reports, vols. 19-22 
Michlgan. 

Clarke (N. Y.). Clarke's New York Chancery Re- 
ports. 

Clarke Adm. Pr. Clarke’s Admlralty Practlce. 

Clarke Bills. Clarke on Bills, Notes, and Checks. 

Clarke Ch. or Clarke Ch. R. Clarke’s New York 
Chancery Reports. 

Clarke Cr. L. Clarke on Crlmlnal Law, Canada. 

Clarke Ins. Clnrke on Insurance, Canada. 

Clarke Not., or Clarke Not. R. <£■ 0. Clnrke’s Notes 
of Cascs, in hls Rules nnd Orders, Btngal. 

Clarke Prax. Clarke’s Praxls. 

Clarke <£ H. Elec. Cas. Clarke & Hall’s Cases of 
Contestcd Electlons in Congress. 

Clay. Cojiv. Clayton’s Couveyanclng. 

Clayt. Clayton’s Reports, Engilsh York Asslze. 

Cleir. üs et Cout. Clelrnc, üs ct Coutumes de k» 
Mer. 

Clem. Clemens’s Reports, vols. 57-59 Kansas. 

Clem. Corp. Scc. Clemens on Corporate Securltles. 

Clerk Home. Clerk Home’s Decisions, Scotch 
Court of Session. 
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ClerJce Dig. Clerkc’s Digest, New York. 

ClerkePr. Clerke’s Praxis Admiralitatis. 

Cltrke Rud. Clerke’s Rudimeats of American Law 
and Practice. 

Clev. Bank. Cleveland on the Banking System. 

Clev. L. Rcc. Cleveland (Ohio) Law Rccord. 

Clev. L. Rep'r. Cleveland Law Rcporter. 

Clif. Cliilord’s United States Circuit Court Re- 
ports.' , 

Clif. (South.) El. Cas. Clifford’s Southwick Elec- 
tion Cases. 

Clif. dc R. Clifford & Rlchard’s English Locus 
Standi Reports. 

Clif. d Riclc. Clifford & Rickard’s Engllsh Locus 
Standl Reports. 

Clif. d St. Clifford & Stephens’s Engllsh Locus 
Standl Reports. 

Cliff. Clifford’s Reports, U. S. lst Circuit 
Cliff. El. Cas. Clifford’s Election Cases. 

Clift Ent. Clift’s Entries. 

Clin. Dig. Clinton’s Digest, New York Reports. 

Clln. d Sp. Dig. Clinton & Spencer’s Digest. 

Clk. Mag. Clerk’s Magazine, London Rhode Is- 
land Clerk’s Magazine. 

Clodc. Clode’s Martial Law. 

Clow L. C. on Torts. Clow’s Leadlng Cases on 
Torts. 

Clusk. P. T. Cluskey’s Poiitical Text Book. 

Co. County Company Coke’s Reports, English 
Klng’s Bcnch. 

Co. B. L. Cooke’s Bankrupt Law. 

Co. Cop. Coke’s Copyholder. 

Co. Ct. Cas. County Court Cases, English. 

Co. Ct. Ch. County Court Chronicle, English. 

Co. Ct. Rep. County Court Reports, Pa. 

Co. Cts. Coke on Courts (4th Inst.). 

Co. Ent. Coke’s Entries. 

Co. O. Reports and Cases of Practice In Common 
Pleas tempore Anne, Geo. I., and Geo. II., by Sir 
G. Coke. (Same as Cooke’s Practice Reports.) 

Co. Inst. Coke’s Institutes. 

Co. Litt. The First Part of the Institutes of the 
Laws of England, or a Commentary on Littleton, by 
Sir Edward Coke. 

Co. M. C. Cokc’s Magna Charta (2d Inst.). 

Co. P. C. Coke’s Pleas of the Crown (3d Inst.) 
Coke’s Reports, English King’s Bench. 

Co. Pal. County Palatine. 

Co. Pl. Coke’s Pleadings (sometimes publlshed 
separately). 

Co. R. (N. Y.). Code Reporter, New York. 

Co. Rep. Coke’s Reports, English King’s Bench. 
Co. R. N. S. Code Reporter, New Series. 

Cobb. Cobb’s Reports, vols. 4-20 Georgla Cobb’e 
Reports, vol. 121 Alabama. 

Cobb. Cas. Int. L. Cobbett’s Cases on International 
Law. 

Coöb. Parl. Hist. Cobbett’s Parllamentary History. 
Coöö. Pol. Reg. Cobbett’s Political Register. 

Coöö Slav. Cobb on Slavery. 

Coöö. St. Tr. Cobbett’s (afterwards Howell’s) State 
Trlals. 

Cochr. Cochran’s Nova Scotla Reports;—Coch- 
rane’s Reports, vols. 3-10 North Dakota. 

Cock.Nat. Cockburn on Nationality. 

Cocfc. Tich. Ca. Cockburn’s Charge In the Tlch- 
borne Case. 

Cock. <Sc Rowe. Cockburn and Rowe’s English 
Election Cases. 

Cocke. Cocke’s Reports, vols. 16-18 Alabama;— 
Cocke’s Reports, vols. 14, 15 Florida. 

Cocke (Fla.). Cocke’s Reports, Florlda Reports, 
vols. 14, 15. 

Cocke Const. His. Cocke’s Constitutional History. 
Cocke Pr. Cocke’s Practlce in the U. S. Courts. 
Cod. Codex Justiniani. 

Cod.Jur.Civ . Codex Juris Civilis;—Justlnian’s 
Code. 

Cod. Theodos. Codex Theodorianus. 

Code. Criminai Code of Canada, 1892. 

Code Civ. Code Civil, or Civil Code of France. 
Code Civ. Pro. or Code Civ. Proc. Code of Civil Pro- 
cedure. 

Code Civil. Code CivU or Clvil Code of France. 
Code Comm. Code de Commerce. 


Code Cr. Pro. or Code Cr. Proc. Code of Crlminal 
Procedure. 

Code de Com. Code de Commerce. 

Code d’lnstr. Crim. Code d’Instruction Criminelle. 
CodcF. Code Forestier. 

Code I. Code d’Instruction Crimlnelle. 

CodeLa. Civil Code of Louisiana. 

Code N. or Code Nap. Code Napolêon, French Civil 
Code. 

CodeP. Code Pênal. 

Code Pro. Code de Procêdure Clvile;—Code ol 
Procedure. 

Codc Kcp. Code Reporter, New York. 

Codc Rep. N. S. or Code R. N. S. Code Reports, New 
Series. 

Cof. Dig. Cofer’s Digest, Kentucky. 

Coffey Prov. Dec. Coffey’s Probate Decisions. 

Cogh. Epit. Coghlan’s Epitome of Hindu Law 
Cascs. 

Coke. Coke’s English King’s Bench Reports (cited 
by parts and not by volume). 

Coke Inst. Coke’s Institutes. 

Coke Lit. Coke on Littleton. 

Col. Colorado ;—Colorado Reports;—Coldwell’s Re- 
ports, Tennessee;—Coleman’s Reports, vols. 99, 101- 
106, 110-142, Alabama Column. 

Col. App. Colorado Appeals. 

Col. Cas. Coleman’s Cases (of Practice), New 
York. 

Col. C. C. Collyer’s English Chancery Cases. 
Col.L.J. Colonial Law Journal, New Zealand. 
Col. L. Rep. Colorado Law Reporter. 

Col. Law Review. Columbia Law Review. 

Col. & Cai. or Col. & Cai. Cas. Coleman & Caines’s 
Cases, New York. 

Colh. Pr. Colby’s Practice. 

Cold. or CoJdw. Coidweil’s Tennessee Reports. 

Cole. Cole’s edition of Iowa Reports Coleman's 
Reports, vols. 99, 101-106, 110-142 Alabama. 

Cole. Cas. Pr. Coleman’s Cases, New York. 

Cole. Dig. Colebrooke’s Digest of Hindoo Law. 
Cole Ejcct. Cole’s Law and Practice in Ejectment. 
Cole Inf. Cole on Criminal Information. 

Cole. c£ C. Coleman & Caines’s Cases, New York. 
Coll. Colles’s Parliamentary Cases. 

Coll. or Coll. C. C. Collyer’s English Chancery 
Cases. 

Coll. Caus. Cel. Collection des Causes Cêlèbres, 
Paris. 

Coll. Contrib. Collier’s Law of Contributories. 
Coll. Id. Collinson on the Law Concerning Idiots. 
Coll. Jur. Collectanea Juridica. 

Coll. Min. Collier on Mines. 

Coll. Part. Collyer on Partnership. 

Coll. P. C. or Coll. Parl. Cas. Colles’s Engllsh Par- 
liamentary (House of Lords) Cases. 

Coll. Pat. Collier on the Law of Patents. 

Coll. & E. Bank. Colller and Eaton’s American 
Bankruptcy Reports. 

Colles. CoIIes’s English Parliamentary Cases. 
Collin. Lun. Collinson on Lunacy. 

Colly. Collyer’s English Vice Chancellors’s Re- 
ports. 

Colly. Partn. Collyer on Partnerships. 

Colo. Colorado Reports. 

Colq. Colquit’s Reports (1 Modern Reports). 

Colq. C. L. Colquhoun’s Civil Law. 

Colq. R. Uolquit’s Reports (1 Modern). 

Colq. Rom. Civil Law. Colquhoun’s Roman Clvll 
Law. 

Colt. Coltman, Reg. App. Cas. 

Colt. Reg. Ca. or Colt. Reg. Cas. Coltman’s Regls- 
tration Cases. 

Colum. Law T. Columbla Law Tlmes. 

Colvil. Colvil’s Manuscript Decisions, Scotch 
Court of Session. 

'ljom. Comyn’s Reports, English King's Bench;— 
Comberbach’s Englisb King’s Bench Reports ;— 
Comstock’s Reports, vols. 1-4 New York Court of 
Appeals;—Communes, or Extravagantes Communes; 
—Commissioner;—Commentary ;—Blackstone’s Cx>m- 
mentaries. 

Com. B. Engllsh Common Bench Reports, by 
Manning, Granger & Scott. 

Com. B. N. S. Englisb Common Bench Reports, 
New Series, by Manning, Granger & Scott. 
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Com. Cas. Commercial Cases, England. 

Com. Cont. Comyn on Contracts. 

Com. Difj. Comyn’s Dlgest. 

Com. Jour. Journals of the House of Commons. 
Com. Law. Commercial Law ;—Common Law. 

Com. L. R. or Com. Law R. or Com. Law Rep. Eng- 
üsh Common Law Reports;—Common Law Reports, 
pubiished by Spottiswoode. 

Com. L. d T. Comyn on Landlord and Tenant. 
Com. P. Div. Common Pleas Divlsion, Engllsh 
Law Reports. 

Com. Pl. Common Pleas, English Law Reports. 
Com. Pl. Div. Common Pleas Divislon, Engllsh 
Law Reports. 

Com. P. Reptr. Common Pleas Reporter, Scran- 
ton, Penna. 

Com. U. Comyn on Usury. 

Com. J: Leg. Rep. Commereial and Legal Report- 
er, Nashviiie, Tenn. 

Comb. Combcrbach’s Reports, English King’s 
Bench. 

Comp. Dcc. Comptroller’s Declsions. 

Cojnp. Laws. Compiied Laws. 

Cojnp. St. Compiied Statutes. 

Cojjis. Comstock’s Reports, New York Ct. of Ap- 
peals Reports, vols. 1-4. 

Coms. Ex. Comstock on Executors. 

Cojnst. Comstock’s Reports, New York Court of 
Appeals, vols. 1-4. 

Comyn. Comyn’s Reports, English Klng’s Bench 
and Common Pleas. 

Comyjis’s Dig. Comjms’s Digest, English. 

Coji. Conover’s Reports, Wisconsiu;—Continua- 
tion of Rolle’s Reports (2 Rolle) Connoly, New 
York Criminal. 

Con. Cus. Conroy’s Custodian Reports. 

Con. Dig. Connor’s Digest. 

Con. Par. Conuell on Parishes. 

Con. & Law. Connor & Lawson's Reports, Irish 
Chancery. 

Com. d Sim. Connor & Simonton’s Equity Digest. 
Cond. Condensed. 

Cojid. Ch. R. or Cond. Eng. Ch. Condensed English 
Chancery Reports. 

Cojid. Eccl. or Cojid. Ecc. R. Condensed Ecclesias- 
tical Reports. 

Cojid. Eng. Ch. Condensed English Cliancery Re- 
ports. 

Cond. Exch. R. or Cond. Ex. R. Condensed Excheq- 
uer Rcports. 

Cond. Rcp. ü. S. Peter’s Condensed United States 
Reports. * 

Condy Mar. Marshall’s Insurance, by Condy. 

Conf. Cameron & Norwood's Conference Reports, 
North Carolina. 

Conf. Chart. Confirmatio Chartarum. 

Cong. El. Cas. or Cong. Elect. Cas. Congressional 
Election Cases. 

Cong.Rcc. Congressional Record, Washington. 
Congr. Globe. Congressional Globe, Washiugton. 
Congr. Rcc. Congressional Record, Wasbington. 
Conk. Ad)Ji. Conkiing’s Admiraity. 

Conlc. Jur. d Pr. or CöJik. Pr. Conkllng’s Jurlsdlc- 
tion and Practice, U. S. Courts. 

Conn. Connecticut;—Connecticut Reports;—Con- 

noly, New York, Surrogate. 

Cojxnolly. Connolly, New York Surrogate. 

Conover. Conover's Reports, vols. 1G-153 Wiscon- 
ein. 

Conr. Conroy's Custodian Rcports, Irlsh. 

Cons. del Mare. Consolato del Mare. 

Cons. Ord. in Ch. Consolidated General Orders in 
Chanccry. 

Cojisist. or Consist. Rep. English Conslstorlal Re- 
ports, by Haggard. 

Consolid. Ord. Consolidated General Orders ln 
Chancery. 

Const. Constitution;—Constltutional Rcports, South 
Carolina, by Mili;—Constitutional Reports, South 
Carolina, by TreadwayConstitutionai Rcports, 
vol. 1 South Carolina, by Harper. 

Cojist. Hist . Hallam’s Constitutional Hlstory of 
Engiand. 

Consf. N. S. Constitutlonal Reports (Mill), South 
Carolina, New Serles. 

Bouv.—3 


Const. Oth. Constitutioncs Othoni (found at thw 
end of Lyndewood's Provineiale). 

Const. S. C. Treadway’s Constitutional Reports, 
South Carolina. 

Cojist. (N. S.) S. C. Mili’s Constitutional Reports, 
New Series, South Carolina. 

Const. U. S. Constitution of the Unlted States. 
CoJisuet. Feud. Consuetudines Feudorum, or the 
Book of Forms. 

CoJit. Contra. 

Coo. d Al. Cooke & Alcock's Irlsh King’s Bench 
Reports. 

Cook V. Adm. Cook’s Vlce-Admiralty ReporU, 
Nova Scotia. 

Cooke. Cooke’s Cases of Practice, English Com- 
mon Pleas;—Cooke’s Reports, Tennessee. 

Cooke (Tenn.). Cooke’s Reports, Tennessee. 
CookeAgr.T. Cooke on Agriculturai Tenancies. 
Cooke H. L. Cooke’s Bankrupt Law. 

Cooke Cop. Cooke’s Law of Copyhold Enfran- 
chisemcnts. 

Cooke Def. Cooke’s Law of Defamation. 

Cooke I. A. or Cooke, lnci. Acts. Cooke’s Inclosure 
Acts. 

Cookc Pr. Cas. Cooke’s Practlce Rcports, Engiish 
Common Pleas. 

Cooke Pr. Reg. Cooke’s Practlcal Register of the 
Common Pleas. 

Cooke d Al. or Cooke d Alc. Cooke & AIcock’3 Re- 
ports, Irish King’s Bench. 

Cooke d II. Cooke & Harwood’s Charitabie Trust 
Acts. 

Coolcy. Cooley’s Reports, vols. 5-12 Micbigan. 
Cooley Const. L. Cooley on Constitutional Law. 
Coolcy Cojist. Lijn. Cooiey on Constitutional Lim- 
itations. 

Coolcy Tax. Cooley on Taxation. 

Coolcy Torts. Cooley on Torts. 

Coop. Cooper’s Tennessee Chancery Reports;— 
Cooper’s Reports, vols. 21-24 Florida;—Cooper’s Eng- 
lish Chancery Reports tempore EldonCooper’s 
English Chancery Reports tempore Cottenham;— 
Cooper’s Engiish Chancery Reports tcmpore Brough- 
am;—Cooper’s English Practice Cases, Cliancery. 
Coop. (Tenn.). Cooper's Reports, Tennessee. 

Coop. C. C. or Coop. Cas. Cooper’s Chancery Cases 
temp. Cottenham. 

Coop. C. d P. R. Cooper’s Chancery and Practice 
Reporter, Upper Canada. 

Coop. Ch. Cooper’s Tennessee Chancery Reports. 
Co-op. Dig. Co-operative Digest, United States 
Reports. 

Coop. Eq. Pl. Cooper’s Equlty Pleading. 

Coop. Inst. or Coop. Jus. Cooper’s Instltutes of 
Justinian. 

Coop. Med. Jur. Cooper’s Medical Jurisprudence. 
Coop. Pr. Cas. Cooper’s Practice Cases, English 
Chancery. 

Coop. Sel. Cae. Cooper’s Sclect Cases tempore El- 
don, English Chancery. 

Coop. t. Br. or Coop. t. Brough. Cooper’s Reports 
temp. Brougham, English Chancery. 

Coop. t. Cott. or Coop. t. Cotten. Cooper’s Cases 
tempore Cottenham, English Chancery. 

Coop. t. Eld. Cooper's Reports temp. Eldon, Eng- 
llsh Chancery. 

Coop. TeJin. Ch. Cooper’s Tennessee Chancery Re- 
ports. 

Cooper. Cooper’s Reports, English Chancery 
temp. Eldon. 

Coote Adm. Coote’s Admlralty Praetice. 

Coofe Ecc. Pr. Coote’s Ecclesiastical Practlce. 
Cootc L. d T. Coote’s Landiord and Tenant. 

Cootc Mort. Coote on Mortgages. 

Cootc Pro. Pr. or Coote, ProbsPr. Coote’s Probate 
Practice. 

Coote d Tr. Cooto & Tristram’s Probato Court 
Practice. 

Cop. Cop. Copinger on Copyright. 

Cop. Ind. Pr. Copinger’s Index to Precedents. 
Cope. Cope’s lttports, vols. 63-72 California. 

Copp L. L. Copp’s Pubiic Land Laws. 

Copp Land. Copp's Land Offiee Decisions. 

Copp Land Off. Bull. Copp’s Land Offlce Bulletln. 
Copp Min. Dcc. or Copp U. S. Min. Dec. Copp's Unit- 
ed States Minlng Dtcisious. 
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CGWÜ.a.Min.L . Copp’s U. S. Mlneral Land 
Laws. 

Cor. Coram;— Coryton’s Bengal Reports. 

Corb. <£ Dan. Corbett & Daniel’s Parliamentary 
Eiection Cases. 

Cord Mar. Wom. Cord on Married Women. 

Corn. D. Cornish on Purchase Deeds. 

Corn. Dig. Cornwell’s Digest. 

Corn. Uses. Cornish on Uses. 

Corn. Rem. Cornish on Remainders. 

Cornvo. Tab. Cornwall’s Table of Precedenta. 

Corp. Jur. Can. Corpus Juris Canonicl. 

Corp. Jur. Civ. Corpus Juris Civilis. 

Corry. Corryton’s Reports, Calcutta. 

Corvin. Corvinus’s Elementa Juris Civilis. 

Cory. Coryton’s Reports, Calcutta. 

Cory. Cop. Coryton on Copyright. 

Cory. Pat. Coryton on Patents. 

Cot. Abr. Cotton's Abridgment of the Records. 

Cou. Couper’s Justiciary Reports, Scotland. 

Coul. <£ F. Waters. Coulston & Forbes on Waters. 
Counsellor. The Counsellor, New York City. 

County Ct. Rep. County Court Reports, English. 
County Ct. Rep. N. S. County Court Reports, New 
Serles, English. 

County Cts. Ch. County Courts Chronicie, London. 
County Cts. <£ Bankr. Cas. County Courts and 
Bankruptcy Cases. 

Coup. or Coup. Just. Couper’s Justiclary Reports, 
Scotland. 

Court Cl. U. S. Court of Ciaim Reports. 

Court J. <£ Dist. Ct. Rec. Court Journal and Dis- 
trict Court Record. 

• Court Sess. Ca. or Court Sess. Cas. Court of Ses- 
sions Cases, Scotch. 

Court. <Sc Macl. Courteney and Maclean’s Scotch 
Appeals (6-7 Wilson and Shaw). 

Cout. Dig. Coutlêe’s Digest, Canada Supreme Court. 
Cov. Ev. Coventry on Evidence. 

Coio. Cowen’s New York Reports;— Cowper’s Eng- 
lish Klng’s Benc-h Reports. 

Cow. Cr. Dig. Cowen’s Criminal Digest. 

Cow. Cr. or Cow. Cr. Rep. Cowen’s Criminal Re- 
ports, New York. 

Cow. Dic. Cowell’s Law Dictionary. 

Cow. Dig. Cowell’s East India Digest. 

Cow. Inst. Cowell’s Institutes of Law. 

Cow. Int. Cowell’s Interpreter. 

Cow. N. Y. Cowen’s New York Reports. 

Cowell. Cowell’s Law Dictionary;—Cowell’s In- 
terpreter. 

Cowp. Cowper’s Reports, English King’s Bench. 
Cowp. Cas. Cowper’s Cases (in the third volume 
of Reports in Chancery). 

Cox. Cox’s English Chancery Reports;—Cox’s 
English Criminal Cases ;—Cox’s Reports, vols. 25-27 
Arkansas. 

Coa; Am. Tr. M. Cas. Cox’s American Trademark 

Cox (Ark.). Cox’s Reports vols. 25-27 Arkansas. 
CoxC.C. Cox’s English Crlminal Cases;—Cox’s 
Crown Cases ;—Cox’s County Court Cases. 

Cox Ch. Cox’s English Chancery Cases. 

Cox Cr. Cas. Cox’s English Criminal Cases. 

Cox Cr. Dig. Cox’s Criminal Law Digest. 

CoxElect. Cox on Ancient Parliamentary Elec- 
tlons. 

Cox Eq. Cox’s Reports, English Chancery. 

Cox Cov. Cox’s Institutions of the Engllsh Gov- 
ernment. 

Cox Inst. Cox's Institutions of the English Gov- 
ernment. 

CoxJ.S. Cox on Joint Stock Companles. 

Cox J. S. Cas. Cox’s Joint Stock Cases. 

Cox M. C. Cox’s Magistrate Cases. 

Cox,McC. <£ H. Cox, McCrae and Hertslett’s Coun- 
ty Court Reports, English. 

Cox Mag. Ca. Cox’s Magistrate Cases. 

Cox Man. Tr. M. or Cox Tr. M. Cox’s Manual of 
Trade-Mark Cases. 

Cox Tr. M. Cas. Cox’s American Trade-Mark Cases. 
Cox <£ Atk. Cox & Atkinson, English Registratlon 
Appeal Reports. 

Coxe. Coxe’s Reports, New Jersey. 

Coxe <£ Melm. Coxe & Melmoth MSS. Case3 on 
Fraud, in May on Fraudulent Conveyances. 


Cr. Cranch’s Reports, United States Suprcme 
Court;—Cranch’s United States Circuit Court Re- 
ports;—Craig’s Jus Feudale, Scotland. 

Cr. or Cr. C. C. or Cra. or Cra. C. C. Cranch’s Re- 
ports U. S. Circuit Court, Dist. of Columbia. 

Cr. Cas. Res. Crown Cases Rcserved, Law Reports. 
Cr. Code. Criminal Code. 

Cr. Code Prac. Criminal Code of Practice. 

Cr. M. <& R. Crompton, Mecson & Roscoe’s Eng- 
lish Exchequer Reports. 

Cr. Pat. Dec. Cranch’s Decisions on Patent Ap- 
peals. 

Cr. S. <£ P. Cralgie, Stewart & Paton’s Scotch 
Appeal Cases (same as Paton). 

Cr. <£ Dix. Crawford & Dix’s Irish Circuit Court 

Cr. <£ Dix Ab. Cas. Crawford & Dix’s (Irlsh) 
Abridged Notes of Cases. 

Cr. <£ Dix C. C. Crawford & Dix’s Irish Circuit 
Court Cases. 

Cr. <£ J. Crompton & Jervis. 

Cr. <£ M. Crompton & Meeson’s English Exchequer 
Rcports. 

Cr.dPh. Craig & Phillips’s English Chancery 
Reports. 

Cr. & St. Craigie and Stewart, House of Lords 
(Sc.) Reports. 

Cra. Cranch’s Reports, U. S. Supreme Court. 

Cra. C. C. Cranch’s Reports, U. S. Circ. Court, 
Dist. of Col. 

Crab. Crabbe’s United States District Court Re- 
ports. 

Crabb Com. L. or Crabb Com. Law. Crabb on the 
Common Law. 

Crabb Conv. Crabb’s Conveyancing. 

Crabb. Dig. Crabb’s Digest of Statutes from Mag- 
na Charta to 9 & 10 Yictoria. 

Crabbj Eng. Law. Crabb’s History of the English 
Law. 

Crabb Hist. or Crabb Hist. Eng. Law. Crabb’s His- 
tory of the English Law. 

Crabb R. P. or Crabb Real Prop. Crabb on the Law 
of Real Property. 

Crabb, Technol. Dict. Crabb’s Technological Dic- 
tionary. 

Crabbe. Crabbe’s United States District Court Re- 
ports;—Crabbe’s Reports, District Court of U. S., 
Eastern District of Penna. 

Craig Pr. Craig’s Practice. 

Craig & P. or Craig & Ph. Craig and Phillip’s Eng- 
lish Chancery. 

Craig. <& St. Craigie, Stewart and Paton’s English 
House of Lords, Appeals from Scotland. 

Craigius, Jus Feud. Craigius Jus Feudale. 

Craik or Craik C. C. Craik’s English Causes Cêlè- 
bres. 

Cranch. Cranch’s Reports, U. S. Supreme Court. 
Cranch C. C. or Cranch D. C. Cranch's Reports, U. 
S. Circuit Ct., District of Columbia. 

Cranch Pat. Dec . Cranch’s Patent Decisions. 

Crane. Crane’s Reports, vols. 22-29 Montana. 
Craw. Crawford’s Reports, vols. 53-69, 72-101 Ar- 
kansas. 

Craw. & D. Crawford and Dix’s Reports, Irish 
Circuit Cases. 

Craw. £ D. Abr. C. Crawford and Dix’s Abridged 
Cases, Ireland. 

Creasy (Ceylon). Creasy’s Ceylon Reports. 

Creasy Col. C. Creasy’s Colonial Constitutions. 
Creasy Int. L. Creasy on International Law. 
Cress. Ins. Cas. or Cressw. Ins. Cas. Cresswell’s 
English Insolvency Cases. 

Crim. Con. Criminal Conversation, Adultery. 

Crim. L. Mag. or Crim. Law Mag. Criminal Law 
Magazine, Jersey City, New Jersey. 

Crim. L. Rec. Criminal Law Recorder. 

Crim. L. Rep. Criminal Law Reporter. 

Crim. Rec. Criminal Recorder, Philadelphia ,— 
Criminal Recorder, London ;—Criminal Recorder, 
vol. 1 Wheeler’s New York Criminal Reports. 

Cripp Ch. Cas. or Cripp’s Ch. Cas. Cripp’s Church 

C Cripp Ecc. L. Cripp’s Ecclesiastical Law. 

Critch. CrltchÜeld’s Reports, vols. 5-21 Ohio 
State. 
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Cro. Croke's Engllsh King’s Bench Reports 
Keilway’s English King’s Bench Reports by Serj. 
Croke. 

Cro. Car . Croke’s Reports temp. Charles I. (3 
Cro.). 

Cro. Eliz. Croke’s Reports temp. Elizabeth (1 
Cro.). 

Cro. Jac. Croke’s English King's Bcnch Reports 
temporc James (Jacobus) I. (2 Cro.). 

Crock. Notes. Crocker’s Notes on Common Forms. 

Crocfc. Sher. Croeker on Sheriffs. 

Crockford. English Maritime Law Reports, pub- 
llshcd by Crockford. 

Cromp. Star Chambcr Cases hy Crompton. 

Cromp. Cts. Crompton on Courts. 

Cromp. Exch. R. Crompton’s Exchequer Reports, 
English. 

Cromp. J. C. or Cromp. Jur. Crompton’s Jurisdic- 
tlon of Courts. 

Cromp. M. <£ R. Crompton, Meeson and Roscoe’s 
Reports, English Exchequer. 

Cromp. R. <£ C. Pr. Crompton’s Rules and Cases of 
Practice. 

CroTttp. <£ J. or Cromp. <£ Jcrv. Crompton and Jer- 
vis’s Reports, Englisb Exchequer. 

Cromp. <£ M. or Cromp. <(■ Mecs. Crompton & Mee- 
son’s Reports, English Exehequer. 

Crosw. Pat. Ca. Croswell’s Patent Cases. 

Cross Lien. Cross on Llens. 

Crounse. Crounse’s Reports, vol. 3 Nebraska. 

Croten C. C. Crown Circuit Companion. 

Crowth. or Crowthcr (Ceylon). Crowther’s Ceylon 
Reports. 

Cruise Dig. or Cruise R. P. Crulse’s Digest of the 
Law of Real Property. 

Cruise 'Kitles. Cruise on Tltles of Honor. 

Cruise Uses. Cruise on XJses. 

Crump Jns. or Crump Mar. Jns. Crump on Marlne 
Insurance. 

Crumrine. Crumrine’s Reports, vols. 116-146 Penn- 
sylvanla. 

Ct. App. N. Z. Court of Appeals Reports, New 
Zeaiand. 

Ct. Cl. or Ct. of Cl. Court of Claims, United States. 

Ct.ofApp. Court of Appeals. 

Ct. of Err. Court of Error. 

Ct. of Gen. Sess. Court of General Sesslons. 

Ct. of Sess. Court of Session. 

Ct. of Spec. Sess. Court of Special Sessions. 

Cujacius. Cujaclus, Opera, quae de Jure feclt, etc. 

Cul. Cuipabilis, Guilty. 

Cull. B. L. Cullen’s Bankrupt Law. 

Cum. C. L. Cumin’s Clvil Law. 

Cum. <£ Dun. Rem. Tr. Cummlns & Dunphy’s Re- 
markable Trlals. 

Cummins. Cummins’s Reports, Idaho. 

Cun. or Cunn. Cunningbam’s Reports, English 
King’s Bench. 

Cun. Bills of Ex. Cunningham on Bills of Ex- 
change. 

Cun. Dict. Cunningham’s Dictionary. 

Cunn. or Cunningham. Cunningham’s English 
Bench Reports. 

Cur. Curtis’ Unlted States Clrcuit Court Re- 
ports Curia. 

Cur. Adv. Vult. Curia Advisare Vult. 

Cur. Can. Cursus Cancellarlre. 

Cur. Com. Current Comment and Legal Miscel- 
lany. 

Cur. Dcc. Curti8’s Declslons, Unlted States Su- 
preme Court. 

Cur. Ov. Ca. Curwen’s Overruled Cases, Ohio. 

Cur. Phil. Curia Philippica. 

Cur. Scacc. Currus Scaccaril. 

Currcnt Com. Current Comment and Legai Mls- 
cellany. 

Curry. Curry’s Reports, Louisiana Reports, vols. 
6-19. 

Curt. Curtis’ United States Circuit Court Re- 
ports ;—Curteis’ Engiish Ecciesiastical Reports. 

Curt. Adm. Dig. Curtis' Admiraity Digest. 

Curt. C. C. Curtls’ United States Circult Court 
Decisions. 

Curt. Com. Curtls’ Commentaries. 


Curt. Cond. Curtis’ (Condensed) Decisions, United 
States Suprerae Court. 

Curt. Cop. Curtis on Copyrights. 

Curt. Dec. Curtis’ United States Supreme Court 
Decisions. 

Curt. Dig. Curtis’ Digest, United States. 

Curt. Ece. Curteis’ English Ecclesia tical Reports. 

Curt. Eg. Prcc. Curtis’ Equity Prectdc-uts. 

Curt. Jur. Curtis on the Jurisdietion of the U. S. 
Courts. 

Curt. Mcr. S. Curtis on Merchant Seamen. 

Curt. Pat. Curtis on Patents. 

Curtia. Curtis’ Unlted States Circuit Court Re- 
ports. 

Curw. Curwen’s Overruled CasesCurwen’s 
Statutes of Ohlo. 

Curw. Abs. Tit. Curwen on Abstracts of Title. 

Curw. L. O. Curwen’s Laws of Ohio 1854, 1 vol. 

Curw. R. S. Curwen's Revised Statutes of Ohio. 

Cush. Cushing's Massachusetts Reports ;—Cush- 
man's Mississippi Reports. 

Cush. Elcc. Cas. Cushing’s Election Cases in Mas- 
sachusetts. 

Cush. Man. Cushing’s Manual. 

Cush. Parl. L. Cushing’s Parliamentary Law. 

Cush. Trust. Pr. Cushing on Trustee Process, or 
Foreign Attacbment. 

Cushing. Cushing’s Massachusetts Reports. 

Cushm. or Cushman. Cushman’s Rcports, MIssls- 
slppi Reports, vols. 23-29. 

Cust. dc Norm. Custome de Normandle. 

Cust. Jtcp. Custer’s Ecclesiastical Reports. 

Cutl. Cutler on Naturaiization. 

Cutl. Ins. L. Cutler’s lnsolvent Laws of Massachu- 
setts. 

Cut. Pat. Cas. Cutler’s Trademark and Patent 
Cases, 11 vois. 

Cye. Cyciopa?dia of Law and Procedure. 

D. Decree. Dòcret. DictumDigest, partlcuiar- 
ly the Digest of Justinian ;—Dictionary, partlcu- 
larly Morison’s Dictionary of the Law of Scotland; 
—Delaware ;—Daiias's United States and Pennsyl- 
vania Reports;—Denio’s Reports, New York;—Dun- 
lop, Beil & Murray’s Reports, Scotch Session Cases 
(Second Series);—Digest of Justinian, GO books, 
never bcen translated into EnglishDisney, Ohio; 
—Divisional CourtDowling, Englisb ;—Dominion 
of Canada. 

D. B. Domesday Book. 

D. C. District Court. District of Columbia. 

D. C. L. Doctor of the Civil Law. 

D. Chip. D. Chipman’s Reports, Vermont. 

D. Dec. Dix’s School Decisions, New York. 

D.F.dJ. De Gex, Flsher, and Jones’s Reports, 
English Chancery. 

D. G. De Gex;—De Gex’s English Bankruptcy Re- 
ports. 

D. G. F. <£ J. De Gex, Flsher, & Jones’s English 
Chancery Reports. 

D. G. F. <£ J. B. De Gcx, Fisher, & Jones’s Engiish 
Bankruptcy Reports. 

D. G. J. <£ S. De Gex, Jones & Smlth’s Engiish 
Chancery Reports. 

D. G. J. <£ S. B. De Gex, Jones & Smlth’s English 
Bankruptcy Reports. 

D. G. M. <£ G. De Gex, Macnaghten, & Gordon’a 
English Chancery Reports. 

D. G. M. <£ G. B. De Gex, Macnaghten, & Gordon’a 
English Bankruptey Reports. 

D. J. <£ S. De Gex, Jones, and Smlth’s Reports, 
Engiish Chancery. 

D. M. <£ G. Dc Gex, Macnaghten, and Gordon’s 
Reports, English Chancery. 

D. N. S. Dowling’s Rcpnrts, New Series, Engüsh 
Bail Court Dow, Ncw Series (Dow & Clark, Cng- 
Iish House of Lords Cases);—Dowüng’s Practlce 
Cases, New Serles, Engüsh. 

D. P. Domus Proccrum, House of Lords. 

D. P. B. Dampier Papt»r Book. See .4. P. B. 

D. P. C. Dow üug’s Practice Casts, Old Serles. 

D. Pr. Darüng's Practice, Court of Session. 

D. S. Dcputy Sheriff. 

D. S. B. Debit sans breve. 

D. <£ B. or D. <£ B. C. C. Dcarsiy &. Bell's English 
Crowu Cases, Reservcd. 
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D. & C. Dow and Clark's Bnglish House of Lords 
(Parliamcntary Cases). 

D. dC.ov D.àCh.ox D.&Chit. Deacon and Chit- 
ty’s Bankruptcy Cases, English. 

D. & E. Durnford and East, Eriglish King’s Bench 
Term Reports. 

D. <£ J. De Gex and Jones’s Reports, English 
Chancery. 

D. <& J. B. De Gex and Jones's English Bankrupt- 
cy Reports. 

D. <& L. Dowling and Lowndes’s Engllsh Bail 
Jourt Reports. 

D. & M. Davison and Merivale’s Reports, English 
Queen’s Bench. 

D. <& P. Dennison and Pearce’s Crown Cases, Eng- 
llsh. 

D. <£ R. Dowling and Ryland’s Reports, English 
King’s Bench. 

D. <£ R. M. C. Dowling and Ryland’s Magistrate 

D. & R. N. P. or D. d R. N. P. C. Dowling & Ry- 
land’s English Nisi Prius Cases. 

D.dS. Drewry & Smale’s Chancery Reports;— 
Doctor and Student;—Deane and Swabey. 

D. dStn. Drew and Smale’s English V. C. Re- 
ports. 

D. & Sio. Deane and Swabey, English Ecclesiasti- 
cal Reports. 

D. <£ W. Drury & Walsh’s Irish Chancery Re- 
ports;—Drury & Warren’s Irish Chancery Reports. 

D. <£ Wor. Drury and Warren’s Reports, Irish 
Chaneery. 

Dag. Cr. L. Dagge’s Criminal Law. 

Dak. Dakota ;—Dakota Territory Reports. 

Dal. Dallas’s United States ReportsDalison’s 
English Common Pleas Reports (bound with Ben- 
loe);— Dalrymple’s Seotch Session Cases. 

Dal. Coop. Dallas’s Report of Cooper’s Opinion 
on the Sentence of a Foreign Court of Admiralty. 
Dale. Dale’s Reports, vols. 2-4 Oklahoma. 

Dale Ecc. Dale’s Ecclesiastical Reports, Engüsh. 
Dale Leg. Rit. Dale’s Legal Ritual (Ecclesiasti- 
cal) Reports. 

Dalison. Dalison’s English Common Pleas Re- 
ports (bound with Benloe). 

Dall. Dallas’s Reports, U. S. Supreme Court and 
Pennsylvania Courts. 

Dall.Dec.OTDall.Dig. Dallam’s Texas Declsions, 
printed originally in Dallam’s Digest. 

Dall. L. Dallas’s Laws of Pennsylvania. 
Dall.inKeil. Dallison in Keilway’s Reports, Eng- 
lish King’s Bench. 

Dall. S. C. Dallas's United States Supreme Court 
Reports. 

Dall. Sty. Dalias’s Styles, Scotland. 

Dall. (Tex.). Dallam’s Texas Reports. 

Dall. Tex. Dig. Dallam’s Texas Digest. 

Dallam. Dallam’s Decisions, Texas Supreme Court 
Dallas. Dallas’s Pennsylvania and United States 
Reports. 

Dalloz. Dictionnaire gênêral et raisonnê de leg- 
Jslation, de doctrine, et de jurisprudeuce, en matière 
civile, ccmmerciale, criminelle, administrative, et 
de droit public. 

Dalr. Dalrymple’s Decisions, Scotch Court of 
Session(Dalrymple of) Stair's Decisions, Scotch 
Court of Session;—(Dalrymple of) Hailes's Scotch 
Session Cases. 

Dalr. Ent. Dalrymple on the PoMty of Entails. 
Dalr. F. L. or Dalr. Feud. Pr. or Dalr. Feud. 
Prop. Dalrymple on Feudal Property. 

Dalr. Ten. Dalrymple on Tenures. 

Dalrymple. (Sir Hew) Dalrymple’s Scotch Ses- 
slon Cases;—(Sir David Dalrymple of) Hailes’s 
Scotch Session Cases;— (Sir James Dalrymple of) 
Stair’s Scotch Session Cases. See, also, Dal. and 
Dalr. 

Dalt. Just. Dalton's Justice. 

Dalt. Sh. Dalton's Sheriff. 

Daly. Daly's Reports, New York Common Pleas. 
Dampier MSS. Dampier’s Paper Book, Lincoln's 
Inn Library. 

D’An. D’Anvers’s Abridgment. 

Dan. Daniell’s Exehequer and Equity Reports;— 
Dana’s Kentucky ReportsDanner’s Reports, vol. 
42 Alabama. 


Dan. Ch. Pr. Daniel’s Chanccry Practice. 

Dan. Neg. Inst. Daniel’s Negotiable Instruments. 
Dan. Ord. Danlsh Ordiuance. 

Dan. T. M. Daniels on Trademarks. 

Dan. d Ll. or Dan. & Lld. Danson & Lloyd’s Mer- 
cantile Cases. 

Dana. Dana’s Reports, Kentucky. 

Dane Abr. Dane’s Abridgment. 

Daniel, Ncg. Inst. Daniel’s Negotiable Instru- 
ments. 

Daniell, Ch. Pr. Daniell’s Chancery Practice. 

Dann. Dann's Arizona RcportsDanner’s Re- 
ports, vol. 42 Alabama;—Dann’s California Reports. 

Danner. Dauner's Reports, Alabama Reports, 
vol. 42. 

Dans. <£ L. or Dans. <£ Lld. Danson & Lloyd’s Eng- 
lish Mercantile Cases. 

D’Anv. Abr. D’Anvers’s Abrldgment. 

Darb. d B. Darby & Bosanquet on Limitatlons. 
Darl. Pr. Ct. Sess. Darling, Practice of the Court 
of Session (Scotch). 

Dart. Col. Cas. Report of Dartmouth College Case. 
Dart Vend. Dart on Vendors and Purchasers. 

Das. Dasent’s Bankruptcy and Insolvency Re- 
ports ;—Common Law Reports, vol. 3. 

Dass. Dig. Dassler's Digest Kansas Reports. 
Dauph. Co. Rep. Dauphin County Reporter, Penn- 
sylvania. 

Dav. Daveis’s United States District Court Re- 
ports (now republished as 2 Ware);—Davy's or 
Davies’s Irish King’s Bench and Exchequer Re- 
ports;—Davies's Euglish Patent Cases;—Davis’s Re- 
ports (Abridgment of Sir Edward Coke’s Reports); 
— Davis’s Reports, vol. 2 Hawaii Davis's United 
States Supreme Court Reports. 

Dav. Coke. Davis's Abridgment of Coke’s Re- 
ports. 

Dav. Con. or Dav. Conv. Davidson’s Conveyancing. 
Dav. Dig. Davis’s Indiana Digest. 

Dav. Eng. Ch. Can. Davis's English Church Canon. 
Dav. Ir. or Dav. Ir. K. B. Davies’s Reports, Irish 
King’s Bench. 

Dav. Jus. Davis’s Justice of the Peace. 

Dav. Pat. Cas. Davies’s Patent Cases, English 
Courts. 

Dav. Prec. or Dav. Prec. Conv. Davidson’s Prece- 
dents in Conveyancing. 

Dav. Rep. Davies’s (Sir John) Reports, King’s 
Bench, Ireland. 

Dav. (U. S.). Daveis’s Reports, U. S. Dist. of 
Maine (2d Ware). 

Dav. <£ M. ot Dav. <& Mer. Davison & Merivale’s 
Reports, English Queen’s Bench. 

Daveis. Daveis’s United States District Court Re- 
ports (republished as 2 Ware). 

Davidson. Davidson’s Reports, vols. 92-111 North 
Carolina. 

Davics. Davies’s (or Davis’s or Davys’s) Irish 
King’s Bench Reports. 

Davis. Davis’s Hawaiian Reports;—Davics’s (or 
Davys’s) Irish King’s Bench Reports; —Davis’s Re- 
ports, vols. 108-176 United States Supreme Court. 

Davis (J.C.B.). Davis’s United States Supreme 
Court Reports. 

Davis Bldg. Soc. or Davis Build. Davls’s Law of 
Building Societies. 

Davis Rcp. Davis’s Reports, Sandwich Island. 
Daw. Arr. Dawe on the Law of Arrest in Civil 
Cases. 

Daio. Land. Pr. Dawe’s Epitome of the Law of 
Landed Property. 

Daio. Real Pr. Dawe’s Introduetion to the Knowd- 
edge of the Law on Real Estates. 

Day. Day’s Connectieut Reports; —Connecticut Re- 
ports, proper, reported by Day. 

Day Elect. Cas. Day’s Election Cases. 

Day Pr. Day’s Common Law Practice. 

Dayt. Surr. Dayton on Surrogates. 

Dayt. Term Rep. Dayton Term Reports, Dayton, 
Ohio. 

De Bois. Halluc. De Boismont on Hallucinationa. 
De Burgh Mar. Int. L. De Burgh on Maritime In- 
ternational Law. 

De Colyar’s (Juar. De Colyar’s Law of Quaran- 
tine. 
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D'Eiccs. D’Ewes’s JcTurnal and Parliamcntary 
CoIIection. 

De G. De Gex’s Reports, English Bankruptcy. 

De G. F. <£ J. De Gex, Fisher, & Jones’ Reports, 
English Chancery. 

De G. F. dc J. B. App. ot Dc G. F. <£ J. By. De 
Gex, Fisher, & Jones’s Bankruptcy Appeals, Eng- 
lish. 

Dc G. J. <£ S. De Gex, Jones, & Smith’s Reports, 
Engiish Chancery. 

Dc G. J. <£ S. Bankr. or De G. J. <£ S. By. Dc Gex, 
Jones, & Smith’s Bankruptcy Appeals, Engltsb. 

DcG.M.dcG. De Gex, Macnaghten, & Gordon’s 
English Bankruptcy Reports;—De Gcx, Macnaghtcn, 
& Gordon’s Engiish Chanccry Reports. 

De G. M. <£ G. Bankr. or De G. M. <£ G. By. De 
Cex, Macnaghtcn, & Gordon’s Bankruptcy Appeals, 
English. 

DeG.dJ. De Gex & Jones’s Reports, Engllsh 
Chancery. 

De G. dc J. Bankr. or De G. dc J. By. De Gex & 
Joncs’s English Bankruptcy Appeals. 

De G. dc Sm. De Gex & Smale’s Reports, English 
Chancery. 

De Gcx. De Gex’s English Bankruptcy Reports. 

De Gex, M. <£ G. De Gex, Macnaghten & Gordon’s 
Reports, English. 

Dc II. M. L. or De Eart, Mil. Law. De Hart on 
Military Law. 

De Jure Mar. Malloy’s De Jure Maritimo. 

De L. Const. De Loime on the English Constitu- 
tion. 

Dea. Deady’s United States District Court Re- 
ports. 

Dea. <£ Chit. Deacon & Chitty’s English Bank- 
ruptcy Reports. 

Dca. <£ Sw. Deane & Swabey’s Reports, English 
Ecciesiastical Courts;—Deane & Swabey’s Reports, 
Probate and Divorce. 

Dcac. Deacon’s Reports, English Bankruptcy. 

Deac. Banlcr. Deacon on Bankruptcy. 

Deac. <£ C. or Deac. <£ Chit. Deacon & Chitty’s Eng- 
lish Bankruptcy Reports. 

Deady. Deady’s Reports, U. S. Dist. of Oregon. 

DeanMcd.Jur. Dean’s Medical Jurisprudence. 

Deane. Deane (& Swabey’s) English Probate and 
Divorce Rcports Deane’s Reports vols. 21-26 Ver- 
mont 

Deanc Conv. Deane’s Conveyancing. 

Deane Ecc. or Dcane Ecc. Kcp. Deane & Swabey’s 
.English Ecclesiastical Reports. 

Dcane N. Deane on Neutrals. 

Dcane dc Sw. Deane & Swabey’s English Ecclesi- 
asticai Reports. 

Dears. or Dears. C. C. or Dears. <£ B. or Dears. <£ 
B. C. C. Dearsly’s & Bell's Engüsh Crown Cases 
Reservcd. 

Dcas <£ And. Deas & Anderson’s Scotch Court of 
Session Cases. 

Dcb.Jud. Debates on the Judiciary. 

Dcc. Com. Pat. Decisions of the Commissloner of 
Patcuts. 

Dcc. Dig. American Digcst, Decennial Edition. 

Dec. Joint Com. Declsions of the Joint Commis- 
sion. 

Dec. 0. Ohio Dccisions. 

Dec. t. E. <£ M. Decisions in Admiralty tempore 
Hay & Marrlott. 

Deccn. Dig. American Digest, Decennlal Editlon. 

Deft. Dcfendant. 

Deggc. Degge’s Parson’s Companion. 

Dcl. Delaware ; — Delaware Reports; — Deiane’s 
English Revision Cases. 

Dcl. Ch. Delaware Chancery Reports, by Bates. 

Dcl. Co. Delaware County Reports, Pennsylvania. 

Dcl. Cr. Cas. Delaware Criminal Cases, by Hous- 
ton. 

Dcl. El. Cas. Delane's English Elcction (Revi- 
sion) Cases. 

Dcleg. Court of Delegates. 

Dclchanty. Delehanty’s New York Miscellaneous 
Reports. 

De Lolme, Eng. Const. De Lolme on the English 
Constitution. 

Dem. or Dem. Surr. Demarcst’s New York Surro- 
gate Reports. 


Demol. or Demol. C. N. Dcmolombe’s Code Napo- 
lêon. 

Den. Denlo’s New York ReportsD ms’s Re- 
ports, vols. 32-46 Louisiana AnnualDenied. 

Den. or Denio. Denio’s R< ports, New Y rk. 

Den.C.C. Denison’s English Crown Ca*fs. 

Den. <£ P. Denison & Pcarce’s Engli h Crown 
Cases, vol. 2 Denison. 

Denio. Denlo’s New York Reports. 

Denis. Denis’s Reports, vols. 32-46 Iymisiana. 

Dens. Densiow’8 Notes to sccond edition, vols. 3-3 
Michigan Reports. 

Denver L. J. Denver Law Journal. 

Dcnvcr L. N. Dcnver Lcgal News. 

De Orat. Clcero, De Oratore. 

Des., Dcss., or Dcssaus. or Dcsaus. Eq. Dessaus- 
sure’s Reports, South Carolina. 

Dest. Cal. Dig. Desty’s California Digest. 

Dcsty Com. <£ Nav. Desty on Commerce and Navi- 
gation. 

Desty Fcd. Const. Desty on the Fedcral Constitu- 
tion. 

Dcsty Fcd. Proc. Desty’s Federal Procedure. 

Dcsty Sh. <£ Adm. Desty on Sbipping and Admir- 
aity. 

Dev. Devercux’e North Carolina Law Reporta 
Devcrcux’s Rcports, United States Court of Claims. 

Dcv. C. C. or Dev. Ct. Cl. Devereux’s Ileports, 
Unitcd States Court of Claims. 

Dev. Eq. Devereux’s Equity Reports, North Caro- 
llna, vols. 36-17. 

Dev. L. or Dev. (N. C.). Devereux’s Law Reports, 
North Carolina, vols. 12-35. 

Dev. <£ B. Eq. or Dev. <£ Bat. Eq. Devereux & Bat- 
tle’s Equity Reports, North Carolina. 

Dev. <£ B. L. or Dev. <£ Bat. Devereux & Eattie’s 
Law Reports, North Carollna. 

Devo. Dcwcy’s Reports, vols. 60-70 Kansas ;—Dcw- 
ey’s Kansas Court of Appeals Reports. 

Dc Witt. De Witt’s Reports, vols. 24-42 Ohio 
State. 

Di. or Dy. Dyer’s English Reports, King’s Bench. 

Dial. de Scac. Dialogus de Scaccario. 

Dibb F. Dibb’s Forms of Memorials. 

Dice (Ind.). Dice’s Reports, vols. 71-99 Indlana. 

Dicey, Const. Dicey, Lectures Introductory to tha 
Study of the Law of the Englisb Constitution. 

Dicey Dom. Dicey on Domicil. 

Dicey Part. Dicey on Parties to Actions. 

Dick. Dickens’s English Chancery Rcports;—Dlck- 
inson’s Reports, vols. 46-59 New Jerscy Dquity. 

Dick. Ch. Prec. Dickinson’s Chancery Precedcnts. 

Dick. Pr. or Dick. Qr. Sess. Dickinson’s Practice of 
the Quarter and other Sessions. 

Dickson Ev. Dickson’s Law of Evidence. 

Dicf. Dictionary. 

Dig. Digest;—Digest of Justinian ;— Digest of 
Writs. 

Dig. Proem. Digest of Justinian, Proem. 

Digby R. P. Digby on Real Property. 

Dil. or Dill. Dillon’s United Statcs Circuit Court 
Reports. 

Dill. Mun. Corp. Dülon on Municipal Corpora- 
tions. 

Dirl. Dlrleton’s Decisions, Scotch Court of Ses- 
sion. 

Dis. or Disn. Disncy’s Superior Court Report*» 
Cinclnnati, Ohio. 

Disn. Gam. Disncy’s Law of Gaming. 

Dist. Rep. District Reports. 

Div. Division, Courts of the High Court of Ju«- 
tice. 

Div. *£ Matr. C. Divorce and Matrimonial Causea 
Court. 

Doct. Pl. Doctrina Placitanda. 

Doct. <£ Stud. Doctor and Student. 

Dod. or Dods. Dodson’s Engllsh Admiralty Re- 
ports. 

Dod. Adm. Dodson’s Reports, English Admlralty 
Courts. 

Dods. Dodson’s Reports, Engüsh Admiralty 
Courts. 

Dom. or Domat. Domat on Civil Law. 

Dorn. Book. Domesday Book. 
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Dom. Proc. Domus Proccrum. In tlie House of 
Lords. 

Domat. Domat on Civil Law. 

Domat Supp. au Droit Public. Domat, Les Lois Civ- 
lles, Le Droit Public, etc. Augmentèe des 3e et 
4e livres du Droit Public, par M. de Hericourt, etc. 

Domcs. or Domcsd. or Domesday. Domesday Book. 

Donaker. Donaker’s lteports, vol. 151 Iudiana. 

Donn. Donnelly’s Reports, English Chaucery;— 
Donnelly’s Irish Land Cases. 

Dor. Q. B. or Dorion (Quebec). Dorion’s Qucbec 
Queen’s Beuch Reports (Dec. de la Cour D’Appel). 

Dos Passos, Stock-Brok. Dos Passos on Stock- 
Brokers and Stock Exehauges. 

Doug. Douglas’s Michigau ReportsDouglas’s 
Euglish ICing’s Beneh ReportsDouglas’s English 
Election Cases. 

Doug. El. Ca. or Doug. El. Cas. Douglas’s Engllsh 
Election Cases. 

Dow. Dow’s House of Lords (Parliamentary) 
Cases, same as Dow's Reports;—Dowling’s Euglish 
Praetice Cases. 

Dow N. S. Dow & Clark’s English House of 
I^ords Cases. 

Dow P. C. Dow’s Parliamentary Cases Dowling’s 
English Practiee Cases. 

Dow d C. Dow & Clark’s English House of Lords 
Cases. 

Dow.&L. Dowling & Lowndes’s English Bail 
Court Reports. 

Dow. d Ry. Dowling & Ryland’s English King’s 
Bench Reports ;—Dowling & Ryland’s English Nisl 
Prius Cases. 

Dow. d Ry. M. C. Dowling & Ryland’s English 
Magistrates’ Cases. 

Dow. d Ry. N. P. Dowling & Ryland’s English Nisi 
Prius Cases. (Often bound at end of vol. 1 Dowliug 
&. Ryland’s King’s Bench Reports.) 

Doxvl. Dowling’s English Bail Court (Practice) 
Cases. 

Dowl. N. S. Dowling’s English Bail Court Reports, 
Nev/ Series. 

Dowl. P. C. or Dowl. Pr. C. Dowling’s English Bail 
Court (Practice) Ca^es. 

Dowl. Pr. C. N. S. Dcwling’s Reports, New Scrles, 
English Practice Cases. 

Dowl. d L. or Dowl. d Lownd. Dowl.ing & Lown- 
des’s English Bail Court and Practice Cases. 

Dowl. d- R. or Dowl. & Ry. or Dowl. d Ryl. Dowling 
& Ryland’s Euglish King’s Bench Reports. 

Dowl. & Ry. M. C. or Dowl. d Ryl. M. C. Dowling & 
Ryland’s Magistrate Cases, English. 

Dowl. & Ry. N. P. or Dowl. & Ryl. N. P. Dowling & 
Ryland’s Nisi Prius Cases, English. 

Down. & Lud. Downton & Luder’s Election Cases, 
English. 

Dr. Drewry’s English Vice Chancellor’s Reports; 
—Drury’s Irisli Chancery Reports temporc Sugden ; 
—Drury’s Irish Chancery Reports tempore Napier. 

Dr. R. t. Nap. Drury’s Irish Chancery Reports 

tempore Napler. 

Dr.R.t.Sug. Drury’s Irish Chancery Reports 

tempore Sugden. 

Dr. & Sm. Drewry & Smale’s English Vice Chan- 
cellors’ Reports. 

Dr. & Wal. Drury & Walsh’s Irlsh Chancery Re- 
ports. 

Dr. d War. Drury & Warren’s Irlsh Chancery Re- 
ports. 

Drake Att. or Drake Attachm. Drake on Attâch- 
ments. 

Draper. Draper’s Upper Canada King’s Bench 
Reports, Ontario. 

Drew. Drewry’s English Vice Chancellors’ Re- 
ports ;—Drew’s Reports, vol. 13 Florida. 

Drew. Inj. Drewry on Injunetions. 

Drew. d S. or Drew. d Sm. or Drewry d Sm. Drew- 
ry & Smale’s Reports, English Chaneery. 

Drewry. Drewry’s Reports, English Chancery. 

Drewry T. M. Drewry on Trademarks. 

Drink. or Drinkw. Drinkwater’s English Common 
Pieas Reports. 

Dronc Copyr. Drone on Copyrights. 

Dru. or Drury. Drury’s Irish Chancery Reports 
tempore Sugden. 


Dru. t. Nap. Drury's Irish Chaneery Rcports tcm- 
pore Napier. 

Drury t. Sug. Drury’s Irish Chancery Reports 
tempore Sugden. 

Dru. d Wal. Drury & Walsh’s Irish Chancery Re- 
ports. 

Dru. d War. Drury & Warren’s Reports, Irlsh 
Chaneery. 

Du C. or Du Cange. Du Cange’s Glossarium. 

Duane Road L. Duane on Road Laws. 

Dub. Dubitatur. Dubitante. 

Dub. Rev. Dublin lteview, Dublin, Ireland. 

Dud. or Dud. Ga. Dudley’s Reports, Georgia. 

Dud. Ch. or Dud. Eq. (S. C.). Dudley’s Equity Re- 
ports, South Carolina. 

Dud. L. or Dud. S. C. Dudley’s Law Reports, South 
Carolina. 

Duer. Duer’s Reports, New York Superior Court, 
vols. 8-13. 

Duer Const. Duer’s Constitutional Jurisprudence. 

Duer Ins. Duer on Insurance. 

Duer Mar. Ins. Duer on Marine Insurance. 

Duer Iiepr. Duer on Represeutation. 

Dvfresne. Dufresne’s [Law] Glossary. 

Dugd. Orig. Dugdale’s Originales Juridiciales. 

Dugd. Sum. Dugdale’s Summons. 

Duke or Duke Uses. Duke on Charitable Uses. 

Dun. Duncan (see Dunc.) Duulap (see Dunl.). 

Dun. d Cum. Dunphy & Cummins’s Remarkable 
Trials. 

Dunc. Ent. Cas. Duncan’s Scotch Entail Cases. 

Dunc. N. P. Duncombe’s Nisi Prius. 

Duncan's Man. Duncan’s Manual of Entall Pro- 
cedure. 

Dungl. Med. Dict. Dunglison, Dictionary of Medi- 
cal Science and Literature. 

Dunl. Dunlop, Bell, & Murray’s Reports, Scotch 
Court of Session (Second Series, 1838-62). 

Dunl. Abr. Dunlap’s Abridgment of Coke’a Re- 
ports. 

Dunl. Adm. Pr. Dunlop’s Admiralty Practice. 

Dunl. B. d M. Dunlop, Bell, & Murray’s Reports, 
Scoteh Court of Session (Second Serles, 1838-62). 

Dunl. F. Dunlop’s Forms. 

Dunl. L. Penn. Dunlop’s Laws of Pcnnsylvania. 

Dunl. L. U. S. Dunlop’s Laws of the United States. 

Dunl. Palcy Ag. Dunlop’s Paley on Agency. 

Dunl. Pr. Dunlop’s Practice. 

Dunlop or Dunl. B. d M. Dunlop, Bell & Murray’* 
Reports, Seeond Series, Scotch Session Cases. 

Dunn. Dunning’s English King’s Bench Reports. 

Duponc. Const. Duponceau on the Constitution. 

Duponc. Jur. Duponceau on Jurisdiction. 

Dur. Dr. Fr. Duranton’s Droit Francais. 

Durf. (R. 1.). Durfee’s Reports, vol. 2 Rhode Is- 
land. 

Durie or Durie Sc. Durie’s Scottish Court of Ses- 
slon C-ases. 

Durn. d E. or Durnf. d E. Durnford & East’s Eng- 
lish ICing’s Bench Reports (Term Reports). 

Dutch. Duteher’s Reports, New Jersey Law. 

Duv. Duvall’s Kentueky Reports ;~DuvaI’s Re- 
ports, Canada Supreme Court. 

Duv. (Can.). Duvall’s Canada Supreme Court Re- 
ports. 

Duval. Duval’s Reports, Cana.da Supreme Court. 

Dwar. Dwarris on Statutes. 

Dwar. St. Dwarris on Statutes. 

Dwight. Dwight’s Charity Cases, English. 

Dy. or Dyer. Dyer’s Euglish King’s Bench Re- 
ports. 

E. Easter Term. King Edward ;~East’s Reports, 
Engllsh King’s Bench. 

E. B. Eecleslastical Compensatlons or “Bots.” 

E. B. d E. Ellis, Blackburn, and Ellis’s Reporta, 
English Queen’s Bench. 

E. B. d S. (Ellis) Best & Smith’s English Queen’s 
Bench Reports. 

E.C. English Cases;—English Chancery ;—Eng- 
llsh Chaneery Reports;—Elcction Cases, Ontario. 

. E. C. L. English Common Law Reports. 

E. D. C. Eastern District Court, South Africa. 

E. D. S. or E. D. Smith (N. Y.). È. D. Smith’s Re- 
ports, New York Common Pleas. 

E. E. English Exchequer Reports. 
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E. E. R. Eaglish Ecclesiastical Reporta. 

E. I. Ecclesiastlcal Institutes. 

E. I. C. East India Gompany. 

E. h. d Eq. Engllsh Law and Equlty Reports. 

E.ofCov. Earl of Covcntry’s Case. 

E. P. C. East’s Plcas of the Crown. 

E.R. East’s King’s Bench Reports;—Election Re- 
ports. 

E. R. C. Engiish Ruling Cases. 

E. T. Easter Torm. 

E.diA. Ecclesiastical and AdmiraltyError and 
Appeal Spinlt’s IOcclesiastical and Admiralty Re- 
ports; —Upper Canada Error and Appeal Rcports. 

E.&A.R. Error and Appeal Reports, Ontario. 

E. d A. IV. C. Grant’s Error and Appcal Reports, 
Ontario. 

E. cC- B. Eilis à Blackburn's Reports, Engllsh 
Queen's Bcnch. 

E. & E. Ellls & Ellis’s Reports, English Quecn’s 
Bench. 

E. d I. EngBsh and Irish Appeals, Ilouse of 
Lords. 

E. A Y. Eagle & Younge’s English Tithe Cases. 

Ea. East’s English King’s Bcuch Reports. 

Eag. T. Eagle’s Commutation of Tithes. 

Eag. & Yo. Eagle & Younge's English Tithe Cases. 

East. East’s Klng’s Bench Reports ;—East’s Notes 
of Cases in Morley’s Indian DigestEastern Re- 
porter. 

EastN.ofC. East’s Notcs of Cases (ln Morley’s 
East Indian Digest). 

East, P. C. or East, Pl. Cr. East’s Pieas of th8 
Crown. 

East. Rep. Eastern Reporter. 

East’s N. of C. East’s Notes of Cases, India. 

Ebersole. Ebersole’s Reports, vols. 59-80 Iowa. 

Ec. d Ad. Spink’s Ecclesiastical and Admiraity 
Reports. 

Eccl. Ecclestastical. 

Eccl. Laio. Ecclesiastical Law. 

Eccl. R. or Eccl. Rep. Engiish Ecclesiastical Re- 
ports. 

Eccl. Stat. Ecclesiastical Statutes. 

Eccl. Jc Ad. Eccleslastical and Admiralty;—Spink’s 
Ecclesiastical and Admiralty Reports. 

Ed. Edition. ■ Edited. King Edward; —Eden’s Eng- 
lish ChaDcery Reports. 

Ed. Bro. Eden's edition of Brown’s English Chan- 
cery Reports. 

Ed. Cr. Edwards’s New York Chancery Reports. 

Ed. et Ord. Edits et Ordonnances (Lower Canada). 

Eden. Eden’s Reports, High Court of Chancery, 
Engiand. 

Eden B. L. or Eden t Bankr. Eden’s Bankrupt Law. 

Eden Inj. Eden on Injunctions. 

Eden Pen. L. Eden's Penal Law. 

Edg. Edgar’s Reports, Scotch Court of Session. 

Edg. C. Canons enacted under King Edgar. 

Edict. Edicts of Justinian. 

Edin. L. J. or Edinb. L. J. Edinburgh Law Jour- 
nal. 

Edm. Exch. Pr. Edmund's Exchequer Practice. 

Edm. Sel. Cas. Edmonds’s Select Cases, New York. 

Edxo. Edwards’s New York Chancery Reports ;— 
Edwards’s Euglish Admiraity Reports;—Edwards’s 
Reports, vols. 2, 3 Missouri ;—King Edward; thus 1 
Edw. I. signifies the flrst year of the reign of King 
Edward I. 

Edio. Al>r. Edwards’s Abridgment of Cases ln 
Privy Council;—Edwards’s Abridgment of Preroga- 
tlve Court Cases. 

Edw. Adm. Edwards’s Admiralty Reports, Eng- 
lish. 

Edw. Bail. Edwards on Baiiments, 

Edw. Bill. Edwards on Bills. 

Edw. Ch. Edwards's Chancery Reports, New York. 

Edw.Jur. Edwards’s Juryman’s Guide. 

Edw. Lead. Dcc. Edwards's Leading Decisions in 
Admiralty ; Edwards’s Admlralty Reports. 

Edw. (Mo.). Edwards’s Reports, Missouri. 

Edw. Part. Edwards on Parties to Biils ln Chan- 
cery. 

Edw. Pr. Cas. Edwards’s Prize Cases (Eoglish 
Admiralty Rcports). 

Edw. Pr. Ct. Cas. Edwards’a Abridgment of Pre- 
rogative Court Cases. 


Edw. Rec. Edwards on Recelvers in Chancery 

Edw. St. Act. Edwards on the Stamp Act 

Edw. (Tho.). Edwardö’s Engiish Admiralty Re- 
ports. 

Efird. Efird’s Reporte, vols. 45-61 South Carollna. 

Eir. Lambert’s Eirenarcha. 

El. Queen Elizabeth;—Elchles’s Decisions, Seotch 
Court of Scssion. 

El. B. & E. Elüs, Blackburn, & Ellis’s Reports. 
English Queen's Bench. 

El. B. A S. Eilis, Best, & Smith’s Reports, English 
Qucen’s Bench. 

El. Cas. Eiection Cases. 

El. Dict. Elchies’s Dictionary of Decisions, Court 
of Session, Scotiand. 

El. d B. or El. d Bl. Ellis & Blackburn’a Re- 
ports, Engiish Queen’s Bench. 

El. d El. Eliis & Ellis's Reports, English Queen’a 
Bench. 

Elchie. or Elcliies's Dict. Elchies’s Dictionary of 
Decisions, Scotch Court of Session. 

Elcc. Cas. N. Y. New York Election Cases (Arm- 
strong’s). 

Eliz. Queen Elizabeth. 

Ell. Bl. d Ell. Eliis, Blackburn, & Ellis’s Engllsh 
Queen’s Bench Reports. 

Ell. Deb. Ellis’s Debates. 

Ell. Dig. Minn. Eiler’s Digest, Mlnnesota Reports. 

Ell. D. d Cr. Eliis on Debtor and Creditor. 

Ell. Ins. Ellis on Insurance. 

Ell. d Bl. Ellis & Blackburn’3 Engiish Queen’s 
Bench Reports. 

Ell. d Ell. Ellis & Ellis’s EDglish Queen’s Bench 
Reports. 

Ellesm. Post N. Ellesmere’s Post Natl. 

Elliott, App. Proc. Eliiott’s Appellate Procedure. 

Elm. Dig. Elmer's Dlgest, New Jerscy. 

Ehn. Dilap. Elmea on Ecclesiastical and Clvii 
Dilapidation. 

Elmer, Lun. Eimcr’s Practice in Lunacy. 

Els. B 7 . Bl. Elsiey’s Edition of Wm. Biackstona'» 
English King’s Bench Reports. 

Elsyn. Parl. Elsyuge on Parliaments. 

Elt. Ten. of Kent. Elton’s Tenures of Kent, 

Elton, Com. Elton on Commons and Waste Lands. 

Elton, Copyh. Elton on Copyholds. 

Elw.Mcd.Jur. Elwell’s Mcdical Jurisprudcnce. 

Emer. Ins. Emerigon on Insurance. 

Emer. Mar. Loans or Emerig. Mar. Loans. Emeri- 
gon on Maritime Loans. 

Emerig. Tr. des Ass. or Emerig. Traite des Assur. 
Emerigon, Traite des Assurances. 

Enc. Encyclopasdia. 

Enc. Brit. Encyclopaedia Britannica. 

Enc. Forms. Encyclopaedia of Forms.' 

Enc. Pl. d Pr. or Encyc. Pl. d Pr. Encyclopa?dia of 
Pleading and Practice. 

Ency. Law. American and English Encyclopaedia 
of Law’. 

Encyc. Eucyclopaedia. 

Encyc. Pl. d Pr. Encyclopcedia of Pleadiog à Prac- 
tice. 

Encycl. Encyclopaedia. 

Eng. English;—English's Reports, vols. 6-13 Ar- 
kansas;—English Reports by N. C. Moak. 

Eng. Ad. Engiish AdmiraityEngiish Admiralty 
Rcports. 

Eng. Aâm. R. English Admiralty Reports. 

Eng. C. C., or Eng. Cr. Cas. Engiish Crown Cases 
(Americau reprint). 

Eng. Ch. English Chancery ;—Engiish Chancery 
Reports;—Condensed English Chancery Reports. 

Eng. C. L. or Eng. Com. L. R. English Common-Law 
Reports. 

Eng.Ecc.R. English Ecclesiastlcal Rcports. 

Eng. EccL EDgilsh Ecclesiastlcal Reports. 

Eng. Exch. Engiish Exchequer Reports. 

Eng. Ir. App. English Law f Reports, Euglish and 
Irish Appeaf Cases. 

Eng. Jud. or Eng. Judg. Scotch Court of Session 
Cases, decided by the English Judges. 

Eng. L. d Eq. or Eng. L. d Eq. R. Eoglish Law and 
Equity Reports. 

Eng. Plead. Eoglish Pleader. 

Eng. R. d C. Cas. English Railroad and Cansl 
I Cascs. 
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&ng. Re. English Reports, Full Reprint 
Eng. Rep. Moak’s English Reports ;—English’s 
Reports, vols. 6-13 ArkansasEnglish Reports. 
Eng. Rep. R. English Rcports, Fuil Reprint 
Eng. Ru. Ca. Engiish Ruling Cases. 

Eng. Ry. dc C. Cas. English Railway and Canal 
Cases. 

Eng. Sc. Ecc. English and Scotch Ecclesiastical 
Rcports. 

Eng. dc Ir. App. Law Reports, English and Irlsh 
Appeal Cases. 

English. Engllsh’s Reports, toIs. 6-13 Arkansas. 
Ent. Coke’s Entries;—Rasteli's Entries. 

Entrics, Ancicnt. Rastell’s Entries (cited In Rol- 
le’s Abridgment). 

Entrics, New Book of. Sometlmes refers to Ras- 
teli’s Entries, and sometimes to Coke’s Entrles. 
Entries, Old Book of. Liber Intrationum. 

Eod. Eodem. 

Eq. Equity. 

Eq. Ab. or Eq. Ca. Abr. Equity Cases Abrldged. 

Eq. Cas. Equity Cases, vol. 9, Modern Reports. 
Eq. Cas. Abr. Equity Cases Abridged (Engllsh). 
Eq. Draft. Equity Draftsman (Hughes’s). 

Eq. Judg. Equity Judgments (by A’Beckett) New 
South Wales. 

Eq. Rep. Equity Reports;—Gilbert’s Equity Re- 
ports;—Harper’s South Carolina Equity Reports;— 
Equity Reports, English Chancery and Appeals 
from Colonial Courts, printed by Spottiswoode. 

Err. <£ App. Error and Appeals Reports, Upper 
Canada. 

Ersk. Ersklne’s Institutes of the Law of Scot- 
land ;—Erslcine’s Principles of the Law of Scotland. 

Ersk. Dec. Erskine’s United States Circuit Court, 
etc., Dccisions, in vol. 35 Georgia. 

Erslc. Inst. Erskine’s Instilutes of the Law of 
Scotland. 

Erskine, Inst. Erskine’s Institutes of the Law of 
Scotland. 

Ersk. Prin. Erskine’s Principles of the Law of 
Scotland. 

Escriche or Escriche, Dic. Leg. Escriche, Diccion- 
pxio Razonado de Legislacion y Jurisprudencia. 

Esp. or Esp. N. P. Espinasse’s English Nisi Prius 
Reports. 

Esp. Ev. Espinasse on Evidence. 

Esp. N. P. Espinasse’s Nisi Prius Law. 

Esp. Pen. Ev. Espinasse on Penal Evidence. 

Esprit des Lois. Montesquieu, Esprit des Lois. 
Esq. Esquire. 

Et al. Et alii, and others. 

Eth. Nic. Aristotle, Nicomachean Ethics. 

Euer. Euer’s Doctrina Placitandi. 

Eunom. Wynne’s Eunomus. 

Europ. Arb. European Arbitration, Lord West- 
bury’s Decisions. 

Ev. Evidence. 

Ev. Tr. Evans’s Trial. 

Evans. Evans’s Reports, Washington Territory. 
Evans Ag. Evans on Agency. 

Evans Pl. Evans on Pleading. 

Evans Poihier. Evans’s Pothier on Obligations. 
Evans R. L. Evans’s Road Laws of South Caro- 
llna. 

Evans Stat. Evans’s Collection of Statutes. 

Evans Tr. Evans’s Trial. 

Ewcll Fixt. Ewell on Fixtures. 

Ewcll Lead. Cas. Ewell’s Leading Cases on In- 
fancy, etc. 

EwelVs Evans Ag. Ewell’s Evans on Agency. 

Ew. & H. Dig. (Minn.). Ewell and Hamilton’s DI- 
gest, Minnesota Reports. 

Ex. Exchequer Reports, English. 

Ex. or Exr. Executor. 

Ex. C. R. Exchequer Court of Canada Reports. 
Ex. Com. Extravagantes Communes. 

Ex. D. or Ex. Div. Exchequer Division, English 
Law Reports. 

Exam. The Examiner. 

Exch. Exchequer;—Exchequer Reports (Welsby, 
Hurlstone, & Gordon);—English Law Reports, Ex- 
chequer ;—English Exchequer Reports. 

Exch. Can. Exchequer Reports, Canada. 


Exch. Cas. Exchequer Cases (Legacy Dutles, etc.), 
Scotland. 

Exch. Chamb. Exchequer Chamber. 

Exch. Div. Exchequer Division, English Law Re- 
ports. 

Exch. Rep. Exchequer Reports. 

Exec. Execution. Executor. 

Exp. Ex parte. Expired. 

Expl. Explalned. 

Ex rel. Ex relatione. 

Ext. Extended. 

Exton Mar. Dicael. Exton’e Maritime Dicaelogle. 

Eyre. Eyre’s Reports, English King’s Bench, 
temp. William III. 

F. Federal Reporter Fitzherbert’s Abridgment; 
—Finalls ;—Consuetudines Feudorum ;— Fitzherbert’s 
Abridgment. 

F. Abr. Fitzherbert’s Abrldgment is commonly re- 
ferred to by the other law writers by the title and 
number of the placita only, e. g. “coron, 30.” 

F. B. C. Fonblanque’s Bankruptcy Cases. 

F. B. R. Full Bench Rulings, Bengal. 

F. B. R. N. W. P. Full Bench Rulings, Northwest 
Provinces, India. 

F. C. Facuity of Advocates Collection, Scotch 
Court of Scssion Cases ;— Federal Cases. 

F. C. R. Fearne on Contingent Remainders. 

F. Dict. Kames and Woodhouselee’s Dictionary, 
Scotch Court of Session Cases. 

F. N. B. Fit7herbert’s Natura Brevium. 

F. R. Forum Romanorum ;—Federal Reporter. 

F. dc F. Foster and Finlason’s Reports, English 
Nisi Prius. 

F. & Fitz. Falconer and Fitzherbert’e English 
Election Cases. 

F. & J. Bank. De Gex. Fisher & Jones’ English 
Bankruptcy Reports. 

F. &Fox and Smlth’s Reports, Irish King’s 
Bench. 

F. dc TF. Pr. Freud and Ward’s Precedents. 

Fac. Col. Faculty of Advocates Collection, Scotch 
Court of Session Cases. 

Fairf. or Fairfield. Falrfield’s Reports, vols. 10-12 
Maine. 

Falc. Falconer’s Reports, Scotch Court of Session. 

Falc. dè Fitz. Falconer and Fitzherbert’s English 
Election Cases. 

Fam. Cas. Cir. Ev. Famous Cases of Circumstan- 
tial Evidence, by Phillips. 

Far. Farresley’s Reports, Engllsh King’s Bench, 
Modern Reports, vol. 7. 

Far. or Farr. Farresley (see Farresley). 

Farr Med. Jur. Farr’s Elements of Medical Juris- 
prudence. 

Farresley. Farresley’s Reports, vol. 7 Modern Re- 
ports;—Farresley’s Cases in Holt’s King’s Bench 
Reports. 

Farw. Poio. Farwell on Powers. 

Faw. L. & T. Fawcett’s Landlord and Tenant. 

Fearne Rem. Fearne on Contingent Remainders. 

Fed. The Federalist ; —Federal Reporter. 

Fed. Ca. or Fed. Cas. Federal Cases. 

Fed. Cas. No. Federal Case Number. 

Fed. R. or Fed. Rcp. The Federal Reporter, all U. 
S. C. C. & D. C. and C. C. A. Cases, St. Paul, Minn. 
District, Circuit and Circuit Court of Appeals Re- 
ports. 

Fell Guar. Fell on Mercantile Guarantees. 

Fent. (New Zealand). Fenton’s New Zealand Re- 
ports. 

Fcnt. Imp. Judg. Fenton’s Important Judgments, 
New Zealand. 

Fent. N. Z. Fenton’s New Zealand Reports. 

Fer. Fixt. or Ferard, Fixt. Amos and Ferard on 
Fixtures. 

Ferg. or Ferg. Cons. Fergusson’s Reports, Scotch 
Consistorial Court. 

Ferg. M. d D. Fergusson on Marriage and Di- 
vorce. 

Ferg. Proc. Ferguson’s Common Law Procedure 
Acts, Ireland. 

Ferg. Ry. Cas. Ferguson's Five Years' Rallway 

C Fergusson. (Fergusson of) Kiigcrran’s Scotch Ses- 
sion Cases, 
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Fem. Dec. Decretos del Fernando, Mexico. 

Fcrr. Hist. Civ. L. Fcrriere's History of the Clvil 
Law. 

Ferr. Mod. Ferrlere’s Dictlonnaire de Drolt et de 
Pratlciue. 

Fcrricre. Ferriere’s Dlctlonnaire de Drolt et de 
Pratique. 

Fess. Fat. or Fessen, Pat. Fessenden on Patents. 

Feud. Lib. The Book of Feuds. See this diction- 
ary, s. v. "Liber Feudorurn.” 

Ff. Pandectae (Juris Clvilis)Pandects of Jus- 
tlnian. 

Fi. fa. Fieri facias. 

Field Com. Laxo. Field on the Common Law of 
England. 

Field Corp. Field on Corporations. 

Field Ev. Field’s Law of Evidence, India. 

Field Int. Code. Field’s International Code. 

FieldPen.L. Field's Penal Law. 

Fil. Filiger’s Writs. 

Fin. Finch's Engllsh Chancery Reports Flnla- 
son (see Finl.). 

Fin. Laio. Finch’s Law. 

Fin. Pr. Finch’s Precedents in Chancery. 

Fin. Ren. Flnlay on Renewals. 

Finch. Engüsh Chancery Reports tempore Finch. 

Finch Cas. Cont. Finch’s Cases on Contract. 

Finch Ins. Dig. Finch’s Insurance Digest. 

Finch L. C. Flnch’s Land Cases. 

Finl. Dig. Finlay’s Digest and Cases, Ireland. 

Finl. L. C. Finiason’s Leading Case3 on Pleading, 
etc. 

Finl. Mart. L. Finlason on Martlal Law. 

Finl. Rep. Finlason’s Report of the Gurney Case. 

Finl. Ten. Flnlason on Land Tenures. 

First pt. Edw. 111. Part II of the Year Books. 

First pt. II. VI. Part VII of the Year Books. 

Fish. Fisher’s United States Patent Cases Fish- 
er’s United States Prize Cases. 

Fish. Cas. Fisher’s Cases, United States District 
Courts. 

Fish. Cop. Fisher on Copyrlghts. 

Fish. Dig. Fisher’s Digest, English Reports. 

Fisli. Mort. or Fish. Mortg. Fisher on Mortgages. 

Fish. Pat. or Fish. Pat. Cas. Fisher’s Unlted States 
Patent Cases. 

Fish. Pat. Rep. Fiaher’s Patent Reports, U. S. Su- 
preme and Circuit Courts. 

Fish. Pr. Cas. or Fish. Prize. Fisher’s Prize Cases, 
U. S. Courts, Penna. 

Fitz. or Fitz. Abr. Fitzherbert’s Abridgment (see 
F. & Fitz.). 

Fitz. N. D. Fitzherbert’s Natura Brevlum. 

Fitzg. Fitzgibbon’s English King’s Bench Reports. 

Fitzli. Abr. Fitzherbert’s Abridgment. 

Fitzh. N. B. or Fitzh. Nat. Brev. Fitzherbert’s 
New Natura Brevium. 

Fl. Fleta ;— Flanders (see Fland.) \—Commentari - 
us Juris Anglicani. 

Fl. K. or Fl. £ Kel. Flanagan & Kelly’a Irlsh 
Rolls Court Reports. 

Fla. Fiorida ;—Florida Reports. 

Flan. £ K. or Flan. £ Kel. Flanagan and Kelly’s 
Reports, Irish Rolls Court. 

Fland. Ch. J. Flanders’s Livea of the Chief Jus- 
tices. 

Fland. Const. Fianders on the Constitution. 

Fland. Fire Ins. Flandera on Flre Insurance. 

Fland. Mar. L. Flanders on Maritime Law. 

Fland. Ship. Fianders on Shipping. 

Fleta. Ficta, Commentarlus Jurls Anglicanl. 

Ftip. or Flipp. Flippin’a United States Clrcuit 
Court Reports. 

Flor. Florida Florida Reports. 

Foelix Dr. Int. Foelix’s Droit International Privê. 

Fogg. Fogg’a Reports, vols. 32-37 New Hampshire. 

Fol. Folio Foley’s Poor Laws and Decisiona, 
English. 

Fol. Dict. Kames and Woodhouslee’s Dlctlonary, 
Scotch Court of Session Cases. 

Foley Poor L. Folcy’s Poor Laws and Declslons, 
English. 

Folw. Laws. Folwell’a Laws of the United States. 

Fonb. Eq. Fonblanque’s Equlty. 


Fonb. Med. Jur. Fonblanque on Mcdical Jurlspru- 
dence. 

Fonb. N. R. Fonblanque’s New Reports, Engiish 
Bankruptcy. 

Fonbl. Fonblanque’s EquityFonbi* nque on 
Medieai Jurlsprudeuce Fonblanque’s Ncw R p.rt*, 
Engiish Bankruptcy. 

Fonbl. Eq. Fonbianque’s Equity. 

Fonll. R. Fonblanque’s Engii h Cases (or New 
Reports) in Bankruptcy. 

Foote Int. Jur. Foote on Prlvate International Ju- 
risprudence. 

For. Forrest’s Exchequer ReportsForrester’s 
Chancery Reports (Cases tempore Talbot). 

For. Cas. £ Op. Forsyth's Cases and Opinlons. 

For. de Laud. Fortescue’s de Laudibus Legum An- 
gliae. 

For. Pla, Brown'8 Formulm Plaeitandi. 

Foran C. C. P. Q. Foran’s Code of Civil Procedure, 
Quebec. 

Forb. Forbes’s Declslona, Scotch Court of Se*sioa. 

Forb. Inst. Forbes’s Institutes of the Law of 
Scotland. 

Form. Forman’s Reports, Iilinois. 

Forman. Forman’s Rcports, Iliinois. 

Form. Pla. Brown’s Formuiae Placltandi. 

Forr. or Forrest. Forrest’s Engiish Exchequer Re- 
ports;—Forrester’s Englisli Chancery Cases (com- 
moniy cited, Casea tcmpore Talbot). 

For. Cas. £ Op. or Fors. Cas. £ Op. Forsyth’s Cases 
and Opinions on Constitutional Law. 

Fors. Comp. Forsyth’s Composition with Creditors. 

Fors. Ilis. Forsyth’s History of Trial by Jury. 

Fors. Trialby Jury. Forsyth’s History of Triai by 
Jury. 

Fort. or Fortcs. Fortescue’s Engilsh Klng’s 
Bench Reports. 

Fortes. dc Laud. Fortcscue de Laudibus Legum 
Anglice. 

Forum. The Forum, by Davld Paul Browm ;—For- 
um (periodical). Baltimore and New York. 

Forum L. R. Forum Law Review, Baitimore. 

FosSjJudg. Foss’s Judges of England. 

Fost. Foster’s English Crown Law or Crown Cas- 
es ;—Foster’s New Hampshire Reports, vols. 19, and 
21-31Foster’s Legal Clhronicle R ports. Pennsyl- 
vania ;—Foster’s Reports, vois. 5, 6 anl 8 Ilawaii. 

Fost. (N. II.). Foster’s Reports, New Hampshire, 
vols. 19 and 21-31. 

Fost. Cr. Law. Foster, Crown Law*. 

Fost. Elcm. or Fost. Jur. Foster’s Elements of Ju- 
risprudence. 

Fost. S. F. or Fost. on Sci. Fa. Foster on the Writ 
of Scire Facias. 

Fost. £ Fin. Foster and Finlason’s Rcports, Eng- 
lish Nisi Prlus Cases. 

Foster. Foster’s Engüsh Crown LawLegai 
Chronicle Reports (Pennsyivanla), edited by Foster; 
—Foster’s New Hampshire Reports. 

Fount. Fountainhaii’s Reports, Scotch Court ot 
Session. 

Fowl. L. Cas. Fowler’s Leading Cases on Col- 
üeries. 

Fox. Fox’s Declslons, Clrcuit and District Court, 
Maine (Haskeü’s Reports) Fox’s Reports, Engüsh. 

Fox Rcg. Ca. or Fox Rcg. Cas. Fox’s Registratiou 
Cases. 

Fox £ Sm. Fox & Smith’s Reports, Irish King's 
Bench. 

• Fr. Fragment, or Excerpt, or Laws in Titles of 
Pandects;—Freeman’s Engiish King's Bench and 
Chancery Reports ;—Fragment. 

Fr.Ch. Freeman’s Englisli Chancery Reports ; 
Freeman’s Mississlppi Chancery Reports. 

Fr. E. C. Fraser’s Elcctlon Cases. 

Fr. Ord. French Ordinances. 

Fra. Max. Fraucis’s Maxims of Equity. 

Fran. Char. Francis’s Law of Charities. 

Fran. Max . Francis’s Maxims of Equity. 

Franc. ot Franc. Judg. Francillon’s Judgments, 
County Courts. 

Fratice. France’s Reports, vols. 3-11 Colorado. 

Fras. Dotn. Rel. Fraser on Personal and Domeatic 
Relationa. 
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Fras. El. Cas. or Fras. Elee. Cas. or Fraser. Fra- 
ser’s English Cases of Controverted Elections. 

Fraz. or Fraz. Adm. Frazer’s Admiralty Cases, 
Scotland. 

Fred. Code. Frederician Code, Prussia. 

Free. Freeman's English King’s Bench Reports, 
vol. 1 Freeman’s King’s Bench Reports and vol. 2 
Freeman’s Chancery Reports. See also Freem. 

Free. Ch. Freeman's English Chancery Reports; 
—Freeman's Mississippl Chancery Reports. 

Freem. (lll.). Freeman's Reports, Ulinois. 

Freem. C. C. or Frccm. Ch. Freeman’s Reports, 
English Chancery. (2d Freeman.) 

Frecm. Compar. Polities. Freeman, Comparative 
Politics. 

Frcem. Coten. & Par. Freeman on Cotenancy and 
Partition. 

Freem. Ex. Freeman on Executions. 

Freem. (III.). Freeman’s Reports, Illinols. 

Freem. Judg. Freeman on Judgmeuts. 

Freem. K. B. Freeman’s Reports, English Klng’s 
Beneh. (lst Freeman.) 

Frcem. (Miss.). Freeman’s Chancery Reports, 
Mississippi. 

Freneh. French’s Reports, New Hampshlre. 

Frics Tr. Trial of John Fries (Treason). 

Frith. Opinlons Attorneys-General, pt. 2, vol. 21. 

Fry Cont. Fry on the Specific Performance of 
Contracts. 

Full B. R. Full Bench Rulings, Bengal (or North- 
west Provinces). 

Fuller. Fuller’s Reports, vols. 59-105 Michigan. 

Fult. or Fulton. Fulton's Reports, Bengal. 

G. Gale’s Reports, English Exchequer;—King 
George; thus 1 G. I. signifies the first year of the 
reign of King George I. 

G. B. Great Britain. 

G. Coop. or Cooper. G. Cooper’s English Chancery. 

G. Gr. George Greene’s Reports, Iowa. 

G. M. Dudl. G. M. Dudley’s Reports, Georgia. 

G. 0. General Orders, Court of Chancery, Ontario. 

G. S. General Statutes. 

G. & D. Gale & Davison's Reports, English Ex- 
chequer;—Gale & Davison’s English Queen’s Bench 
Reports. 

G. & G. Goldsmith & Guthrie, Missouri. 

G.&J. Gill & Johnson's Maryland Reports;—Glyn 
& Jameson’s English Bankruptcy Reports. 

G. & T. Gould & Tucker’s Notes on Revised Stat- 
utes of United States. 

Ga. Georgia ;—Georgia Reports. 

Ga. Dee. Georgia Decisions, Superior Courts. 

Ga. L. J. Georgia Law Journal. 

Ga. L. Rep. Georgia Law Reporter. 

Ga. Supp. Lester’s Supplement, vol. 33 Georgia. 

Gab. Cr. L. Gabbett’s Criminal Law. 

Gaii. Gaii Institutionum Commentarii. 

Gaius. Gaius’s Institutes. 

Gal. Gallison’s Reports, United States Circuit 
Courts. 

Galb. Galbraith’s Reports, Florida Reports, vols. 
9-12. 

Galb. & M. Galbraith & Meek’s Reports, Florida 
Reports, vol. 12. 

Galbraith. Galbraith’s Reports, vols. 9-12 Florida. 

Gale. Gale’s Reports, English Exchequer. 

Gale E. or Gale, Easem. Gale on Easements. 

Gale Stat. Gale’s Statutes of Illinois. 

Gale & Dav. Gale & Davison’s Queen’s Bench Re- 
ports. 

Gale & W. Gale and Whatley on Easements. 

Gall. or Gallis. Gallison’s Reports, United States 
Circuit Courts. 

Gall. Cr. Cas. Gallick’s Reports of French Crim- 
inal Cases. 

Gall. Hist. Col. Gallick’s Historical Collection of 
French Criminal Cases. 

Gall. Int. L. Gallaudet on International Law. 

Gamb. & Barl. Gamble & Barlow’s Digest, Irish. 

Gantt Dig. Gantt’s Digest Statutes, Arkansas. 

Gard. N. Y. Rept. Gardenier’s New York Reporter. 

Garden. or Gardenliire. Gardenhire’s Reports, MIs- 
souri. 

Gardn. P. C. or Gardn. P. Cas. Gardner Peerage 
Case, reported by Le Marchant. 


Gaspar. Gaspar’s Small Cause Court Reports, 
Bengal. 

Gay. (La.). Gayarrê’s Louisiana Reports. 

Gayarrê. Gayarrê’s Reports, vols. 25-28 Lo-uisi- 
ana Annual. 

Gaz. B. or Gaz. BanTc. Gazette of Bankruptcy, Lon- 
don. 

Gaz. Dig. Gazzam’s Digest of Bankruptcy Decl- 
sions. 

Gaz. & B. C. Rep. or Gaz. & BanJc. Ct. Rep. Gaz- 
ette & Bankrupt Court Reporter, New York. 

Gazz. Bank. Gazzam on Bankruptcy. 

Geld. & M. Geldart & Maddock’s English Chan- 
cery Rcports, vol. 6 Maddock’s Reports. 

Geld. & O. or Geld. & Ox. (Nova Scotia). Geldert 
and Oxley’s Decisions, Nova Scotia. 

Geld. & R. Geldert & Russell, Nova Scotia. 

Geldart. Geldart & Maddock’s English Chancery 
Reports, vol. 6 Maddock’s Reports. 

Gen. Arb. Geneva Arbitration. 

Gen. Abr. Cas. Eq. General Abridgment of Cases 
in Equity (Equity Cases Abridged). 

Gen. Dig. General Digest American and English 
Reports. 

Gcn. Lavos. General Laws. 

Gen. Ord. General Orders, Ontario Court of Chan- 
cery. 

Gen. Ord. Ch. or Gen. Ord. in Ch. General Orders 
of the English High Court of Chancery. 

Gen. Sess. General Sessions. 

Gen. St. General Statutes. 

Gen. Term. General Term. 

Geo. Georgia ;—Georgia Reports;—King George 
(as 13 Geo. II.). 

Geo. Goop. George Cooper’s English Chancery 
Cases, temp. Eldon. 

Geo. Dec. Georgia Decisions. 

Ge o. Dig. George’s Mississippi Digest. 

Geo. Dig. George's Digest, Mississippl. 

Geo. Lib. George on Libel. 

George. George’s Reports, Mississippl. 

Ger. Real Est. Gerard on Titles to Real Estate. 

Gib. God. Gibson's Codex Juris Ecelesiastici An- 
glicani. 

Gib. Dec . Gibson’s Scottish Decisions. 

Gibb. D. & N. Gibbons on Dilapidations and Nui- 
sances. 

Gibbon, Rom. Emp. Gibbon, History of the De- 
cline and Fall of the Roman Empire. 

Gibbs. Gibbs’s Reports, Michigan. 

Gibbs Jud. Ghr. Gibbs’s Judicial Chronlcle. 

Gibs. Gibson’s Decisions, Scotland. 

Gibs. Camd. Gibson’s [edition of] Camden’s Bri- 
tannia. 

Gibson. (Gibson of) Durie’s Decisions, Scotch 
Court of Session. 

Gif. or Giff. Giffard’s English Vlce-Chancellors’s 
Reports. 

Gif. & Fal. Gilmour & Falconer’s Scotch Session 
Cases. " 

Giff. Giffard’s Reports, English Chancery. 

Giff. & H. Giffard and Hemming’s Reports, Eng- 
lish Chancery. 

Gil. Gilfillan's Edition, vols. 1-20 Minnesota ;— 
Gilman’s Reports, vols. 6-10 Illinois ;— Gilmer’s Vir- 
ginia Reports;— Gilbert’s English Chancery Re- 
ports;—Gilbert’s English Cases in Law and Equity. 

Gilb. Gilbert’s Reports, English Chancery. 

Gilb. Cas. Gilbert’s Cases in Law and Equity, 
English Chancery and Exchequer. 

Gilb. Ch. Gilbert’s Reports, English Chancery. 

Gilb. Ch. Pr. Gilbert’s Cbancery Practice. 

Gilb. C. P. Gilbert’s Common Pleas. 

Gilb. Com. Pl. Gilbert’s Common Pleas. 

Gilb. Dev. Gilbert on Devices. 

Gilb. Dist. Gilbert on Distress. 

Gilb. Eq. Gilbert’s English Equity or C-hancery 
Reports. 

Gilb. Ev. Gilbert’s Evidence. 

Gilb. Ex. Gilbert on Executions. 

Gilb. Exch. Gilbert’s Exchequer. 

Gilb. For. Rom. Gilbert’s Forum Romanum. 

GUb. K. B. Gilbert’s King’s Bench. 

Gilb. Lex Prce. Gilbert’s Lex Pnetoria. 

Gilb. Ifailio. L. Gilbert’s Railway Law. 

Gilb. Rem. Gilbert on Remaindcrs. 
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Gilb. Rcnts. Gllbert on Rents. 

Gilb. Rep. Gilbert’s Reports, English Chancery. 

Gilb. Repl. Gilbert on Replevln. 

Gilb. Tcn. Gllbert on Tenures. 

Gilb. U. or Gilb. Uscs. Gilbert on Uses and Trusta. 

Gild. (N. 21.). Gfldersleeve’s New Mexico Reports. 

Gilfillan. Gilfiilari’s Edition of Minnesota Reports. 

Gill. Gill’s Reports, Maryiand. 

Gill Pol. Rcp. Gill's Police Court Reports, Bos- 
ton, Mass. 

Gill d J. or GiU d Joh?is. (Md.). Gill & Johnson's 
Fteports, Maryland. 

Gilm. Gllmau's Reports, vols. 6-10 Illinois;—Gil- 
mcr's Reports, Virginia ;—Gilmour’s Reports, Scotch 
Court of Session. 

Gilm. Dig. Gilman’s Dlgest, Illinois and Indlana. 

Gilm. (lll.). Gilman’s Reports, Ililnois. 

Gilm. (Va.). Giimer’s Reports, Virglnia. 

Gilm. d Fal. or Gilm. d Falc. Gilmour and Fal- 
coner’s Reports, Scotch Court of Session. 

Gilp. Gilpin’s United Statcs Distrlct Court Re- 
ports. 

Gilp. Opin. Gilpin’s Opinions of tho Unlted States 
Attorneys-General. 

Gir. V/. C. Girard Will Case. 

Gl. Glossa; a gloss or interpretation. 

Gl. d J. Glyn & Jameson’s Engiish Bankruptcy 
Reports. 

Glan. lib. Glanvilie, De Leglbus et Consuetudini- 
bus Angllae. 

Glanv. or Glanvil. Glanville, De Legibus et Con- 
suetudinlbus Anglim. 

Glanv. El. Ca. or Glanv. El. Cas . Gianville’s Elec- 
tion Cases. 

Glas. or Glasc. Clascock’s Reports in all the 
Courts of Ireland. 

Glassf. Glassford on Evidence. 

Glenn. Glenn’a Reports, Louisiana Annual. 

GLov. Mun. Corp. Glover on Municipal Corpora- 
tions. 

Clyn&Jam. Glyn and Jameson’s Bankruptcy 
Cases, English. 

Go. Goebel’s Probate Court Cases. 

Godb. Godbolt’s Reports, English King’s Bench. 

Godd. Eas. Goddard on Easements. 

Godcf.dS. Godefroi and Shortt on Law of Rail- 
way Companies. 

Godo. Godolphin’s Abridgment of Ecclesiastical 
Law ;—Godolphin on Admiralty Jurisdiction ;—Go- 
dolphin’s Orphan’s Legacy;—-Godolphin’s Repertori- 
um Canonicum. 

Godol. Ecc. Law or Godolph. Godolphin’s Abridg- 
ment of Ecclesiastical Law. 

Godolph. Adm. Jur. Godolphin on Admiralty Ju- 
risdiction. 

Godolph. Lcg. Godolphin’s Orphan’s Legacy. 

Godolph. Rep. Can. Godolphin’s Repertorium Ca- 
nonicum. 

Gods. Pat. Godson on Patents. 

Gocb. or Goeb. Prob. Ct. Cas. Goebel’s Probate 
Court Cases. 

Gog. Or. Goguet’s Orlgin of Laws. 

Goirand. Goirand’s French Code of Commerce. 

Gold. or Goldcs. Goldesborough’s or Gouldsbor- 
ough’s English King’s Bench Reports. 

Gold. t£ G. Goldsmlth & Guthrie’s Reports, vols. 
36-67 Missouri Appeals. 

Goldes. Goldesborough’s Reports, English King’s 
Bench. 

Golds. Eq. Goldsmlth’s Equity Practice. 

Good. Pnt. Goodeve’s Abstract of Patent Cases. 

Good. cC- Wood. Full Bench Rulings, Bengal, edlt- 
ed by Goodeve & Woodman. 

Gord. Dig. Gordon’s Dlgest of the Laws of the 
U. S. 

Gord. Tr. Gordon’s Treason Trials. 

Gordon. Gordon’s Reports, vols. 24-26 Colorado 
and vols. 10-13 Colorado Appeals. 

Gosf. Gosford’s Manuscript Reports, Scotch Court 
of Session. 

Goud. R. L. Goudsmit’s Roman Law. 

Gould. Gouldsborough’s English King’s Bench Re- 
ports. 

Gould, Pl . Gould on Pleading. 

Gould&T. Gould & Tucker’s Notes on Revised 
Statutes of United States. 


Gouldsb. Gouldsborougji’s Rt-ports, E^gBsh Klng’s 
Bench. 

Gour.Wa8h.Dig. Gourick’s Wa e hi*gt n Dlgest. 

GoworGowN.P. Gow’a Nisi Prius Ca»c*, Eng- 
llsh. 

Gow Part. Gow on Partnership. 

Gr. Graat'a Cases, Pennsylvanla;—Green’a New 
Jersey Reports; — Grecuieaf’s Maine Rtport ; — 
Grant’s Cases, Canada Grant’s Chancery Rep-rLs, 
Ontario. 

Gr. Ca. or Gr. Cas. Grant’a Cases, Pennfylvam'a. 

Gr. Ch. or Gr. Eq. (H. W.) Grec-n’s New Jersty 

Equity Reports; — Gresley’s Equity Evidence. 

Gra. Grant (see Grant);— Graham'a Reports, vols 
93-139 Georgia. 

Grah. Pr. Graham’a Practice. 

Giah.dWat.N.T. Graham & Waterman on New 
Trials. 

Grain Jlip. Grain’s Ley Hlpotecaria, of Spain. 

Grand Cou. or Grand Cout. Graad Coufumj'tr dc 
Normandie. 

Grung. or Granger. Granger’s Reports, vols. 22-23 
Ohio State. 

Grant. Grant’s Upper Canada Chancery Reports 
Ontario Grant’s Pennsylvania Casts;—(Grant oU 
Elchies’s Scotch Session Cases;—Graat's Jamaica 
Rcports. 

Grant Bank. Grant on Banking. 

Grant Cas. Graat’s Cases, Pennsylvanla Supreme 
Court. 

Grant Ch. Grant’s Upper Canada Chancery Re- 
ports. 

Grant Ch. Pr. Grant’s Chancery Practice. 

Granf Corp. Grant on Corporations. 

GrantE.dA. Grant’s Error and Appeal Reports, 
Ontario. 

Grant (Jamaica). Graut’s Jamaica Reports. 

Grant Pa. Grant’s Cases, Pennsylvanla Supreme 
Court. 

Grant ü. C. Grant’s Upper Canada Chancery Re- 
ports. 

Grat. or Gratl. Grattan’s Vlrglnia Reports. 

Grav. de Jur. Nat. Gent, Gravlna, de Jure Natu- 
rale Gentium, etc. 

Gravin. Gravina, Originum Juris Clvllis. 

Gray. Gray’s Massachusetts Reports;— Gray’s Re- 
ports, vols. 112-122 North Caroliua. 

Gray Cas. Prop. Gray’s Cases on Property. 

Gray Perp. Gray on Perpetuities. 

Gray’s Inn J . Gray’s Inn Journal. 

Grayd. F. Graydon’s Forms. 

Greav. R. C. or Grcav. Russ. Greave’s Edition of 
Russell on Crlmes. 

Grecn. Green’s New Jersey Law or Equlty Re- 
ports;—Green’s Reports, vols. lf-17 Rhode Island 
G. Greene’s lowa Reports;—Greenleaf’s Reports, 
vols. 1-9 Maine Green’s Reports, vol. 1 Oklahoraa. 

Grcen Bag. A iegal Journal, Boston. 

Green C. E. C. E. Green’s Reports, New Jersey 
Equity, vols. 16-27. 

Green Ch. or Grecn Eq. Green’s Chancery Reports, 
New Jersey Equity, vols. 2-4. 

Gree?i Cr. L. Rvp. Green's Crlminal Law Reports, 
U. S. 

Grecn L. or Grccn N. J. Green’s Law Reports, New 
Jerscy Law, vols. 13-15. 

Grccn. Ov. Cas. Grcenleaf’s Overruled Cases. 

Grecn (R. I.). Green’s Reports, Rhode Island, 
vol. 11. 

Grccn Sc. Cr. Cas. Green’s Crimlnal Cases, Scot- 
land. 

Grccn Sc. Tr. Grccn’s Seottlsh Triais for Treason. 

Green. d II. Greenwood & Ilorwood’s Conveyauc- 
ing. 

Grccnc. G. Groene’s Iowa Rcports;— C. E. Green’s 
New Jersey Equity Roporis, vols. 16-27 Ncw Jersey 
Equity Greene’s Reports, vol. 7 New York Anno- 
tated Cases. 

Grccnc G. Greene's Iowa Reports. 

Grccnh. Sh. Grecuhow’s Shipping Law Manual. 

Grccnf. Greenlcaf's Reports, vols. 1-9 Maine. 

Grccnl. Cr. or Grccnl. Cruisc. Greenleaf’s Cruise 
on Real Property. 

Grccnl. Ev. Grcenleaf on Evidence. 

Grecnl. Ov. Cas. Greenleaf’s Overruled Cases. 
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Green’s Brice’s Ü. V. or Green’s Brice, Vltra Vires. 
Green’s Bdition of Brice’s Ultra Vires. 

Greenio. Courts. Greenwood on Courts. 

Grcenw. & M. Greenwood & Martin’s Police Guide. 
Grein. Dig. Greiner's Digest, Louisiana. 

Gren. or Gren. (Ceylon). Grenier’s Ceylon Reports. 
Gresl. Eq. Ev. Gresley’s Equity Evidence. 

Qrey Deb. Grey’s Debates in Parllament. 

Grif. L. Reg. Grifütb’s Law Reglster, Burlington, 
New Jersey. 

Grif. P. R. Cas. Grifflth’s English Poor Rate Cases. 
Griff. Cr. Griffith on Arrangements with Credi- 
tors. 

Griff. Ct. Mar. Griffith on Courts-Martial. 

Griff. Inst. Griffith’s Institutes of Equity. 

Griff. L. R. Griffith’s Law Register, Burlington, 
N. J. 

Griff. Pat. Cas. Griffln’s Abstract of Patent Cases. 
Grijfith. Griffith’s Reports, vols. 1-5 Indiana Ap- 
peals and vols. 117-132 Indiana. 

Grimke Ex. Grimke on Executors and Adminis- 
trators. 

Grimke Just. Grimke’s Justice. 

Grimke P. L. Grimke’s Pubiic Laws of South Car- 
olinà. 

Grisw. (0.). Grlswold’s Reports, Ohlo. 

Grisio. Und. T. B. Griswold’s Fire Underwriters’ 
Text Book. 

Gro. or Gro. B. et P., or Gro. de J. B. or Grot. or 
Grot. de Jur. B. Grotius, De Jure Belli et Pacis. 
Grot. Dr. de la Guer. Grotius Le Droit de la Guerre. 
Gude Pr. Gude’s Practice on the Crown Side of 
the King’s Bench. 

Guern. Eq. Jur. Guernsey’s Key to Equity Juris- 
prudence. 

Guizot, Hist. Civilization. Guizot, General History 
of Civilization in Europe. 

Guizotj Rep. Govt. Guizot, History of Representa- 
tive Government. 

Gundry. Gundry Manuscripts in Lincoln’s Inn 
Library. 

Guth. Sh. Cas. Guthrie’s Sheriff Court Cases, 
Scotland. 

Guthrie. Guthrie’s Reports, vols. 33-83 Missouri 
Appeals. 

Guthrie. Guthrie's Sheriff Court Cases, Scotland. 
Guy, Med. Jur. Guy on Medical Jurisprudence. 

Guy Rêper. Guy's Rêpertoire de la Jurisprudence. 
Guyot, Inst. Feod. Guyot, Institutes Feodales. 

Gwil. Ti. Cas. or Gwill. Gwillim’s Tithe Cases. 

II. Howard’s United States Supreme Court Re- 
ports Hill’s New York Reports Hilary Term ;— 
King Henry; thus 1 H. I. signifies the first year 
of the reign of King Henry I. 
h. a. Hoc anno. 

II. Bl. or H. Bla. Henry Blackstone’s English 
Common Pleas Reports. 

H. C. House of Commons. 

H. C. R. High Court Reports, India. 

H. C. R. N. W. P. High Court Reports, Northwest 
Provinces, India. 

H. E. C. Hodgin’s Election Cases, Ontario. 

H. H. C. L. Hale’s History of the Common Law. 
H. H. P. C. Hale’s History, Pleas of the Crown. 

H. L. House of Lords. 

H. L. C. or H. L. Cas. House of Lords Cases 
(Clark's). 

H. L. F. Hall’s Legal Forms. 

11. L. Rep. Clark and Finnelly’s House of Lords 
Reports, New Series. 

H. P. C. Hale's Pleas of the Crown ;—Hawkins’ 
Pleas of the Crown. 

H. T. Hilary Term. 

h. t. Hoc titulum, or hoc titulo. 

h. v. Hoc verbum, or his verbis. 

H. W. Gr. H. W. Green’s New Jersey Equlty Re- 
ports. 

II. & B. Hudson & Brooke's Irish King’s Bench 
Reports. 

H. & C. Hurlstone & Coltman's English Exchequer 
Reports. 

H. & D. Lalor’s Supplement to Hill and Denio’s 
Reports, New York. 

H. & Disb. Pr . Holmes and Disbrow’s Practice. 


H. £ G. Harris & Gill’s Maryland ReportsHurl- 
stone & Gordon's Engllsh Reports. 

II. <£* H. Ilorn & Hurlstone's English Exchequer 
Reports ;—-Harrison & Hodgin’s Municlpal Reports, 
Upper Canada. 

II. Jc J. Harrls & Johnson’s Maryland Reports 
Hayes & Jones’s Exchequer Reports, Ireland. 

H. <Sc J. Forms. Hayes and Jarman’s Forms of 
Wills. 

H. <£ J. Ir. Hayes and Jones’s Reports, Irish Ex- 
chequer. 

H. & M. Hening & Munford’s Virginia Reports ;— 
Hemming & Miller’s Engllsh Vlce-Chancellors’ Re- 
ports. 

H. <& M. Ch. Hemming & Mlller’s English Vice- 
Chancellors’ Reports. 

H. Jc McH. Harris & McHenry’s Maryland Re- 
ports. 

H. <Sc N. Hurlstone and Norman's Reports, English 
Exchequer. 

H. <Sc P. Hopwood and Philbrick's Election Cases. 
H. <& R . Harrison & Rutherford’s English Common 
Pleas Reports. 

H. & S. Harris and Simrall’s Mississippl Reports. 
H. <Sc T. Hall and Twell’s Reports, English Chan- 
cery. 

H. <Sc T. Self-Def. Horrigan & Thompson’s Cases 
on the Law of Self-Defense. 

H. & W. Harrison & Wollaston’s English King's 
Beneh Reports ;~Hurlstone & Walmsley’s English 
Exchequer Reports. 

Ha. Hare’s Chancery Reports ;—Hall;—Haggard. 
Ha. & Tw. Hall and Twell’s Reports, English 
Chancery. 

Hab. Corp. Habeas Corpus. 

Hab.fa.poss. Habere facias possesslonem. 

Hab. fa. seis. Habere facias seisinam. 

Had. Haddington Hadley’s Reports, vols. 45-48 
New Hampshire. 

Hadd. or Haddington. Haddington's Reports, 
Scotch Court of Session. 

Hadl. Hadley’s Reports, vols. 45-48 New Hamp- 
shire. 

Hadl. Int. R. L. or Hadl. Rom. Law. Hadley’s In- 
troduction to the Roman Law. 

Hadley. Hadley’s Reports, vols. 45-48 New Hamp- 
shire. 

Hag. Adm. Haggard's English Admlralty Reports. 
Hag. Con. Haggard’s English Consistory Reports. 
Hag. Ecc. Haggard’s English Ecclesiastical Re- 
ports. 

Hag. (Utah). Hagan’s Utah Reports. 

Hag. (W. Va.). Hagan’s Reports, West Virginia. 
Hagan. Hagan's Reports, vols. 1-2 Utah. 

Hagans. Hagans’s Reports, vols. 1-5 West Vir- 
ginia. 

Hagg. See Hag. 

Hagg. Adm. Haggard’s Admiralty Reports, Eng- 
llsh. 

Hagg. Con. or Hagg. Consist. Haggard’s Consistory 
Reports, English. 

Hagg. Ecc. Haggard’s Ecclesiastical Reports, Eng- 
lish. 

Hagn.&M. (Md.). Hagner and Miller's Maryland 
Reports. 

Hailes. Hailes’s Decisions, Scotch Court of Ses- 
sion. 

Hailes Ann. Hailes’s Annals of Scotland. 

Haines Am. L. Man. Haines's American Law Man- 
ual. 

Hal. Law. Halsted's New Jersey Law Reports. 
Halc. Cas. or Halc. Min. Cas. Halcomb’s Mining 
Cases, London, 1826.' 

Hale. Hale’s Reports, vols. 33-37 California. 

Hale Anal. Hale’s Analysis of the Law. 

Hale C. L. or Hale Com. Law. Hale’s Hlstory of 
the Common Law. 

Hale, De Jure Mar. Hale, De Jure Maris. 

HalcEcc. Hale’s Ecclesiastical Reports, English. 
Hale, Hist. Eng. Law. Hale’s History of the Eng- 
lish Law. 

Hale Jur. H. L. Hale’s Jurisdictlon of the House 
of Lords. 

Hale P. C. Hale’s Pleas of the Crown. 
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HalePrec. Ilale's Precedents ln (Ecclcslastical) 
Crimlnal Cases. 

Jlale Suin. Hale’a Suinmary of Pleas. 

IJalk. Halkerston’s Compeudlum of Scotch Facul- 
ty Decislons Halkerston’s Digest of the Scotch 
Marriage Law Halkerston's Latln Maxims. 

Halk. Comp. Halkerston's Compendium of Scotch 
Faculty Decisions. 

Ilalk. Dig. Halkerston’s Digcst of the Scotch Mar- 
riagc Law. 

Ualk. Lat. Max. Haikerston’s Latin Maxima. 

llall. Ilall'a New York Superior Court Reporta ;— 
Haii’s Reports, vols. 56, 57 New Hampshire ;—Hal- 
lctt’s Rcports, vols. 1, 2 Colorado. 

llall Adm. Hall’s Admiralty Practice. 

Ilall Ain. L. J. American Law Journal (Hall’s). 

llall. (Col.). Hallett’s Colorado Reports. 

llall. Const. Hist. Hallam’a Constitutional History 
of England. 

Hall, Êmêrig. Mar. Loans. Hall, Essay on Mari- 
time Loans from the French of Èmêrigon. 

Ilall, Int. Laxo. Hall on Iuternational Law. 

HallJour. Journal of Jurisprudence (Hall's). 

UallL.J. American Law Journal (Hall’s). 

IJall. Law of W. Halleck's International Law and 
Law of War. 

Ilall, Marit. Loans. Hall, Essay on Maritime 
Loans from the French of Èmêrigon. 

Jlall, Mex. Laio. Hall, Laws of Mexico Relatlng 
to Real Property, etc. 

Hall. Middle Ages. Hallam’s Middle Ages. 

HallNeut. Hall on Neutrals. 

IlallfN.H.). Hall’s New Hampshire Reports. 

Hall, Profitb à Prendre. Hall, Treatise on the Law 
Relating to Profits à Prendre, etc. 

Hall Sca Sh. Hall on the Sea Shore. 

Ilall d Tw. Hall and Tweil’s Reports, English 
Chancery. 

Hallam. Hallam’s Middle Ages. 

Hallam’s Const. Hist. Hallam’s Constitutional His- 
tory of England. 

Hallam, Mid. Ages. Hallam’s Mlddle Agcs. 

Ilallett. Hailett’s Reports, Colorado Reports, vols. 
1 - 2 . 

Hallifax, Anal. or Hallifax Civil Law. Ilallifax’s 
Analysis of the Civil Law. 

Hals. or Ilalst. or Ualst. L. Halsted’s New Jersey 
Law Reports, vqIs. 6-12. 

Halst. Ch. or Halst. Eq. Halsted’s Chancery Re- 
ports, New Jersey Equity. 

Halst.Ev. Haisted’s Digest of the Law of Evi- 
dence. 

Uam. Hammond's Nisi PriusHammond’s Re- 
ports, vols. 1-9 Ohio;—Hamilton's Reports, Scotch 
Court of Session. 

Ham. A. <C- O. Hammerton, Allen & Otter, Engllsh 
Magistrates’ Cases, vol. 3 New Sessions Cases. 

Ham. N. P. Hammond’s Nisi Prius. 

Ham. Parties. Hammond on Parties to Actlon. 

Hamel, Cust. Hamel’s Laws of the Customs. 

Uamilton. (Hamilton of) Haddington’s Manu- 
script Cases, Scotch Court of Session Hamilton, 
American Negligence Cases. 

Hamlin. Hamiin’s Reports, vols. 81-99 Malne. 

Hamm. A. dc O. Hamerton, Allen & Otter’s Magis- 
trate Cases, English Courts, vol. 3 New Session 
Cases. 

Hamm. F. Ins. Hammond on Fire Insurance. 

Jlamm. (Ga.). Hammond’s Reports, Gcorgia. 

Hamm. Insan. Hammond on Insanlty. 

Hamm. (Ohio). Hammond’s Reports, Ohio. 

Hamm. N. P. Hammond’s Nisl Prius. 

Hamm. Part. Hammond on Partles to Action. 

Hamm. Pl. Ilammond’s Principles of Pieading. 

Hamm.dcJ. Hammond and Jackson’s Reports, 
Georgia, vol. 45. 

Hammond. Hammond’s Reports, vols. 1-9 Ohio;— 
Hammond’s Reports, vols. 36-45 Georgia. 

Hammond d- Jackson. Hammond & Jackson’s Re- 
ports, vol. 45 Georgia. 

nan. Handy’s Ohio Reports Hannay’s Rcports, 
New Brunswick. 

Han. Ent. Hansard’s Entries. 

Han. Horse. Hanover on the Law of Horses. 


Han. (N. B.). Hannay’s Reports, vols. 12, 13, New 
Brunswick. 

Hand. Hand’s Reports, vols. 40-45 New York;— 
Handy’a Ohio Reports. 

Hand Ch. Pr. Hand’a Chancery Practice. 

Uand Cr. Pr. Hand’s Crown Practice. 

Handy. Handy’s Ohio Reports. 

Hanes. Ilanes’a English Chancery. 

Uanmer. Ilanmer’s Lord Kenyon’a Notes, Eng- 
iish King’s Bcnch. 

Hann. Hannay’a Reports, New Brunswick. 

Hans. Hansard’s Entries. 

Hans. Parl. Deb. Hansard’s Parliamentary De- 
batea. 

Hansb. Hansbrough’s Rcports, voia. 76-90 Vir- 
ginla. 

Ilanson. Hanson on Probate Acts, etc. 

Har. Harmonlzcd;—Harrison (see Harr.) ;—Har- 
rington’s Chancery Reports, Michigan. 

Ilar. (Del.). Harrington’s Reports, vols. 1-6 Del- 
aware. 

Ilar. St. Tr. Hargrave'a State Trlais. 

Har. & G. or Har. dc Gill. Harris and GIll’s Re- 
ports, Maryland. 

Har. d J. or Uar. dc John. (Md.). Harrls and John- 
son’s Reports, Maryiand. 

Ilar. <£• McU. Harris and McHenry’s Reports, Ma- 
ryland. 

Ilar. dc Ruth. Harrison &, Rutherford’s English 
Common Pleas Reports. 

Uar. dc W. or Har. <£- Woll. Harrison and Wolias- 
ton’s Reports, English King’s Bench. 

Ilarc. Harcase’a Decisions, Scotch Court of Ses- 
sion. 

Hard. Hardres's Reports, English Exchequer. 

Ilard. or Hardin (Ky.). Hardin’s Reports, Ken- 
tucky. 

Hard. Stat. L. Hardcastle’s Construction and Ef- 
fect of Statutory Law. 

Ilardes. Hardesty, Delaware Term Reports. 

Hardr. or Hardrcs. Hardres’s English Exchequer 
Reports. 

Hardw. Cases tempore Hardwicke, by Ridgeway; 
—Cases tempore Hardwicke, by Lee. 

Harc. Hare’s Reports, English Chancery. 

Ilare Const. Hare on the Constitution of the U. S. 

Ilare Dis. or Hare Ev. Hare on Discovcry of Evi- 
dence. 

Ilarc d W. or Hare dc Wal. L. C. American Leading 
Cases, edited by Hare & Wallace. 

Harg. Hargrave’s State Trials;—Hargrove’a Re- 
ports, vols. 68-75 North Caroiina. 

llarg. C. B. M. Hargrave’s Collection, British Mu- 
seum. 

Harg. Co. Litt. Hargrave’s Notes to Coke on Lit- 
tleton. 

Ilarg. Coll. Hargrave’s Judicial Arguments and 
Coliection. 

Harg. Excr. Hargrave’a Jurisconsult Exercita- 
tions. 

Uarg. Jud. Arg. Hargrave’s Judicial Arguments. 

Harg. Laio Tr. or Harg. Law Tracts. Hargrave’s 
Law Tracts. 

Harg. Th. Hargrave on the Theliusson AcL 

Harg. St. Tr. or Harg. State Tr. Hargrave’s State 
Trials. 

Hargrove. Hargrove’s Reports, vols. 6S-75 North 
Carolina. 

Harl. C. B. M. Harleian Collection, British Mu- 
seurn. 

Hann. Harmon’s Reports, vols. 13-15 Callfornia; 
—Harmon’s Upper Canada Common Pleas Reports. 

Harm. (U. C.). Harman’s Common Pleas Reports, 
Uppcr Canada. 

Harp. or Harp. L. or Uarp. L. S. C. Harper’s South 
Caroiina Law Reports. 

Jlarp. Con. Cas. Harper’s Conspiracy Cases, Ma- 
ryland. 

Harp. Eq. Harper’s Equity Reports, South Caro- 
lina. 

Ilarp. L. or Harp. L. S. C. Harper’s Law Reports, 
South Carolina. 

Harr. Harrison’s Reports, New Jersey Law';— 
Harriugtou’s Reports, Delaware; — Harrington’s 
Chancery Reports, Michigan;—Harris’s Rcports, 
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vols. 13-24 Pennsylvania;—Harrison's Reports, vols. 
15-17 and 23-29 lndiana. 

Harr. Ch. Harrison’s Chancery Reports, Micnl- 

& Harr. Ch. Pr. Harrlson’s Chancery Practice. 

Harr. Con. La. R. Harrlson’s Condensed Louisi- 

ana Reports. ^ . 

Harr. (Del.). Harrington’s Reports, Delaware. 

Harr. Dig. Harrison’s Digest ot English Common 
Law Reports. 

Harr. Ent. Harris’s Book of Entrles. 

Harr. (IncL.). Harrison’s Reports, Indiana. 

Harr. (Mich.). Harrington's Chanoery Reports, 

Mlchigau. a t 

Harr.(N.J.). Harrison’s Reports, New Jersey 

Law, vols. 16-19. 

Harr. (Pa.). Harris’s Reports, Pennsylvama. 

Harr. Proc. Harrison’s Common Law Procedure 
Act. 

Uarr. d O. Harris and Gill’s Reports, Maryland. 
Harr. d Hodg. Harrison & Hodgin’s Upper Can- 
ada Municipal Reports. 

Harr. d J. Harris and Johnson's Reports, Mary- 
land. 

Harr. <£ McH. Harris and McHenry s reports 
Maryland. , _ 

Harr. d R. or Harr. d Ruth. Harrison and Ruther- 
ford’s Reports, English Common Pleas. 

Harr. <£ S. or Harr. d Sim. Harris and Slmrall s 
Reports, Mlssissippi, vols. 49-52. 

Harr. & W. or Harr. d Woll. Harrison and Woll 
aston’s Reports, English King’s Bench. 

Harring. Harrington's Delaware Reports;—Har- 
rington’s Michigan Chancery Reports. 

Harris. Harris's Reports, vols. 13-24 Pennsyl- 
•mnia. 

Harris Dig. Harris’s Digest, Georgia. 

Harris <£ Simrall. Harris & Simrall’s Reports 
rols. 49-52 Mississippi. 

Harrison. Harrison’s Reports, vols. lo-17 and 23- 
29 Indiana. _ T . 

Hart. Hartley’s Reports, vols. 4-10 TexasHart- 
ley’s Digest of Texas Laws. 

Hart. Dig. Hartley’s Digest of Laws, Texas. 
Hartley. Hartley’s Reports, vols. 4-10 Texas. 
Hartley & Hartley. Hartley & Hartley’s Reports 
vols. 11-21 Texas. 

Harv. Law Rev. Harvard Law Review. 

Hask. Haskell’s Reports, United States Courts 
Maine (Fox’s Decisions). 

Hasl. Med. Jur. Haslam’s Medical Jurisprudence. 
Hast. Hastings’s Reports, vols. 69, 70 Maine. 

Hast. Tr. Sp. Speeches in the trial of Warren 
Hastings, Ed. by Bond. 

Hats Pr. Hatsell’s Parliamentary Precedents. 

Hav. Ch. Rep. Haviland’s Chancery Reports, Prlnce 
Edward Island. 

Hav. P. E. 1. Haviland’s Reports, Prince Edward 
Island. 

Haw. Hawkins (see Hawk.) ;—Hawaiian Reports; 
—Hawley’s Reports, vols. 10-20 Nevada. 

Haxo. Am. Cr. Rep. or Haio. Cr. Rep. Hawley’s 
American Criminal Reports. 

Haw. W. C. or Haw. W. Cas. Hawes’s Will Case. 
Hawaii or Hawaiian Rep. Hawaii (Sandwich Is 
lands) Reports. 

Hawk. Hawkin’s Reports, liOuisiana Annual. 
Hawk. Ahr. or Hawk. Co. Litt. Hawkins’s Coke up- 
on Littleton. 

Hawk. P. C. or Haiok. Pl. Cr. Hawkins s Pleas of 
the Crown. 

Haxok. W. Hawkins on Construction of Wills. 
Haxokins. Hawkins’s Reports, vols. 19-24 Louisi- 
ana Annual. 

Haxoks. Hawks’s North Carolina Reports. 

Hawl. Cr. R. Hawley’s American Criminal Re- 
ports. 

Hawl. or Haxoley (Nev.). Hawley’s Nevada Re- 
ports and Digest. 

Hawley Cr. R. Hawley’s American Criminal Re- 
ports. 

Hay. Haywood’s North Carolina Reports;—Hay- 
wood’s Tennessee Reports (Haywood’s Reports are 
sometimes referred to as though numbered consecu- 
tively from North Carolina through Tennessee);— 


Hayes’s Irlsh Exchequer Reports. See also Hayes 
— Hayes’s Reports, Calcutta;—Hay’s Scotch Deci- 
sions. ( 

Hay Acc. or Hay Dec. or Hay Acc. Cas. Hay s De- 
cisions on Accidents and Negligence. 

Hay (Calc.). Hay’s Reports, Calcutta. 

Hay. Conv. Hayes’s Couveyancer. 

Hay Dec. Hay’s Decisions on Accidents and Neg- 
ligence. 

Hay. Est. or Hay. ü. D. d T. Hayes on the Law 
of Uses, Devises, and Trusts, w T ith reference to the 
Creation and Conveyance of Estates. 

Hay. Exch. Hayes’s Reports, Irish Exchequer. 

Hay. Lim. Hayes on Limitatious. 

Hay P. L. Hay’s Poor Law Decisions. 

Hay. ü. D. & T. Hayes on the Law of Uses, De- 
vises, and Trusts, with reference to the Creation 
and Conveyance of Estates. 

Hay. d H. or Ilay. d Haz. Hayward & Hazclton’s 
United States Circuit Court Reports. 

Hay. & J. Hayes and Jones’s Reports, Irish Ex- 
chequer. 

Hay. dJ.Wills. Hayes and Jarman on Wills. 

Hay & M. or Hay d Marr. Hay & Marriott’s Ad- 
miralty Reports (usually cited, Marriott’s Reports). 

Hayes or Hayes Exch. Hayes’s Irish Exchequer 
Reports. 

Hayes Conv. Hayes on Conveyancing. 

Hayes d Jo. or Hayes d Jon. Hayes & Jones’s 
Irish Exchequer Reports. 

Haynes Lead. Cas. Haynes’s Students’ Leading 
Cases. 

Haynes, Eq. Haynes’s Outlines of Equlty. 

Hays R. P. Hays on Real Property. 

Hayw. Haywood’s North Carolina Reports;—Hay- 
wood’s Tennessee Reports (see Hay.). 

Hayw. L. R. Hayward’s Law Register, Boston. 
Hayw.(N.C.). Hayw T ood’s Reports, North Caro- 
lina. 

Hayw. (Tenn.). Haywood’s Reports, Tennessee. 
Hayw. d H. or Hayw. d H. (D. C.). Hayward & 
Hazelton’s United States Circuit Court Reports. 

Haz. Pa. Reg. Hazard’s Pennsylvania Register. 
Haz. ü. S. Reg. Hazard’s United States Register. 
Haz. d Roch. M. War. Hazlitt and Roche on Mari- 
time Warfare. 

Head. Head’s Reports, Tennessee. 

Heard Civ. Pl. Heard’s Civil Pleading. 

Heard Cr. L. Heard’s Criminal Law, Massachu- 
setts. 

Heard Cr. Pl. Heard’s Criminal Pleading. 

Heard L. d Sl. Heard on Libel and Slander. 

Ueath. Heath’s Reports, Maine. 

Heath Max. Heath’s Maxims. 

Heck. Cas. Hecker’s Leading Cases on Warranty. 
Hedges. Hedges’s Reports, vols. 2-6 Montana. 

Hein. Heineccius Opera. 

Heinecc. Ant. Rom. Heinecci-us (J. G.) Antiquita- 
tum Romanarum (Roman Antiquities.) 

Heinecc. de Camb. Heineccius (J. G.) Elementa 
Juris Cambialis. 

Heinecc. Elcm. Heineccius (J. G.) Elementa Ju- 
rls Civilis (Elcments of the Civil Law.) 

Heisk. Heiskell’s Reports, Tennessee. 

Helm. Helm’s Reports, Nevada Reports. 

Hem. Hempstead, United States ;—Hemingway, 
Mississippi. 

Hem. d M. or Hem. d Mil. Hemming & Miller’s 
English Vice-Chancellors’ Reports. 

Heming. (Miss.). Hemingway’s Mlsslssippl Re- 

ports. 

Hemp. Hempstead’s United States Circuit Court 
Reports. 

Hempst. Hempstead’s Reports, U. S. 9th Circult 
Ct. Reports. 

Hen. King Henry; thus 1 Hen. I. signifles the 
first year of the reign of King Henry I. 

Hen. Bl. or Hen. Bla. Henry Blackstone’s English 
Common Pleas Reports. 

Ilcn. For. Law. Henry on Foreign Law. 

Hen. La. Dig. Hennen’s Louisiana Digest. 

Hen. Man. Cas. Henry’s Manumission Cases. 

Hen. Va. J. P. Hening’s Virginia Justice of the 
Peace. 
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Uen. <£ M. or Ilen. <£ Mun. (Va.). Henlng & Mun- 
ford’s Vlrglnia Reports. 

Ucpb. Hepburn’s Reports, vols. 3, 4 Californla. 

ller. Herne’s Pleader. 

Ucr. Char. U. Herne's Law of Charitable Uses. 

Uer. Estop. Herman on Estoppel. 

Uer. Ex. Herman on Executions. 

Uer. Ihst. or Uer. Jur. Heron’s Hlstory of Juris- 
prudence. 

Uet. or Uetl. Hetley’s Engllsh Common Pleas Re- 
ports. 

Ueyle Imp. D. Heyle’s Unlted States Import Du- 
ties. 

Ileyvo. Ca. Heywood’s Table of Cases, Georgla. 

llcyvo. El. Htywood on Electlons. 

Ilibb. Hlbbard’s Reports, vol. 20 Opinlons Attor- 
neys-GeneralIlibbard’s Rcports, vol. 67 New 
Hampshlre. 

Ilig. Dig. Pat. Ca*. Hlggin’s Digest of Patent 
Cases. 

High. Bail. Highmore on Bail. 

Uigh Ct. or Uigh Ct. R. High Court Reports, 
Northwest Provinces of Indla. 

Iligh Inj. High on Injunction. 

Uigh Leg. Rem. High on Legal Remedies. 

Iligh. Lun. Highmore on Lunacy. 

Iligh. Mortm. Highmore on Mortmaln. 

Iligh Rec. Hlgh on Rcceivers. 

Uight. Hight’s Reports, vols. 67-58 Iowa. 

llil. T. Hiiary Term. 

Hildy bl. Ins. Hiidy on Marlne Insurance. 

Uill. Hill’s New York Reports HlU’s Law Re- 
ports, South Carollna. 

Hill. Abr. HUIlard’s Abrldgment of the Law of 
Real Property. 

Hill. Am. Jur. Hilliard’s American Jurlsprudence. 

Ilill. Am. Law. Hiiliard's American Law. 

Ilill. B. <£ Ins. Hilliard on Bankruptcy and In- 
solvencr. 

HillCh. Hill’s Chancery Rcports, South Carollna. 

Uill Ch. Pr. Hlli’s Chancery Practice. 

Hill. Contr. Hilliard on Contracts. 

nill Eq. Hill’s Equity, South Carollna Reports. 

HillFixt. Hill on Fixtures. 

Ilill. Inj. Hilliard on Injunction. 

Uill. Mort. Hilllard on Mortgagcs. 

Ilill. N. T. or Ilill. Nexo Trials. Ililliard on New 
Trials. 

Uill (N. Y.). Hill’s Reports, New York. 

Uill. R. P. or Uill. Real Prop. Hilllard on Real 
Property. 

Hill. Sales. Hüllard on Sales. 

llill S. C. Hill’s South Carolina Reports (Law or 
Equity). 

Uill. Tax. Hllllard on the Law of Taxatlon. 

Ilill. Tort. Hilliard on Torts. 

Hill Tr. Hül on Trustees. 

Hill. Yend. Hiiliard on Vendors. 

Hill <£ D. or UiU <£ Den. (N. Y.). HIll and Denfo’s 
New York Reports. 

Hill <£ Dcn. Sup. or Hill <£ Dcn. Supp. Lalor's Sup- 
plement to Mill and Denlo’s Reports, New York. 

Hillyer. Ilillyer’s Reports, California Reports. 

Hilt. Hllton’s Reports, Common Pieas, New York. 

Uind. Pat. Hlndemarch on Patents. 

Hinde Ch. Pr. Hlnde, Modern Practlce of the 
Hlgh Court of Chancery. 

llines. Hlnes’s Reports, vols. 83-98 Kentucky. 

IIo. Lord Cas. House of Lords Cases (Clark’s). 

Hob. Hobart's Reports, English Common Pleas 
and Chancery. 

Ilod. Hodge’s Reports, Engilsh Common Pleas. 

Ilod. Railic. Hodgc on the Law of Raihvays. 

Hodg. Hodges’s English Common Pleas Reports. 

Uodg. Can. Elec. Cas. or Uodg. El. Cas. (Ont.). 
Hodgln’s Canada Eiection Cascs. 

Hoff. Hoffman’s Land Cases, United States Dis- 
trlct Court;—Iloffman’s New York Chancery Re- 
ports. 

IIoff. Ch. HofTman’s New York Chancery Re- 
ports. 

Uoff. Ch. Pr. Ho-ffman’s Chancerv Practlce. 

Iloff. Ecc. L. Iloftman’s Ecciesiastical Law. 

Hoff. Land or Hoff. Land Ca. or Iloff. L. C. Hoff- 
man’s Land Cases, U. S. Dist. CL of California. 


Hoff. Lead. Ca or Iloff. Lead. Cas. Hoffman’s Lead- 
lng Cases, Commerciai Law. 
lloff. Leg. St. Hoffman s Legai Studies. 
lIoff.Mas.Ch.ovUoff.Ma8t. Hoffman’s Ma. ter in 
Chancery. 

Uoff. or Hoff. Ch. (N. Y.). Hoffman’s Chancery Rc- 
ports, New York 

Uoff. Outl. Hoffman’s Outllnes of Legal Stud ea. 
lloff. Publ. Pap. Hoffman’s Public Papcrs, Ncw 
York. 

Uoff. Ref. Hoffman on Referees. 

Hoffm. Ch. Hoffman’s New York Chancery Rc- 
ports. 

Hog. ITogan’s Irlsb Rolls Court R°ports ;—(IIo- 
gan of) Ilarcarse’s Scotch Sesslon Cases. 

Hog. St. Tr. Hogan’s Pennsylvania State Trlals. 
Ilogue. Hoguc’s UeporLs, Florida. 

Ilolc. D. <£ Cr. Holcombe’s Law of Debtor and 
Credltor. 

IIolc. L. Cas. Holcombe's Leadlng Cases of Com- 
mercial Law. 

llolc. Dig. Holcombe’s Diger.t. 

Ilolc. Eq. Jur. Holcombe’s Equlty Jurl^prudence. 
IIolc. Lcad. Cas. Ilolcombe’s Leading Cases on 
Cominerclal Law. 

IIol. Inst. Iloliand’s Institutes of Justlnian. 
Iloll.Jur. Holland’s Elementfl of Jurisprudence. 
Iloll. or Tlollinshead (Minn.). Hollinshead’s Mln- 
nesota Reports. 

llolm. or Ilolmes. Holmes's Unlted Statea Clrcuit 
Court Reports;—Ilolmes’s Reports, vols. 15-17 Ore- 
gon. 

Ilolt. IIolt'8 English King’s Eench Report? 
Holt's English Nlsl Prlus Reports ;—Ilolt’s English 
Equity Reports. 

Holt Adm. or Ilolt Adm. Cas. Ilolt’s Admlralty 
Cases. (Ruie of the Road at Sea.) 

Ilolt Ch. Holt’s Equlty V. C. CourL 
Holt Eq. or Ilolt Eq. Rep. Holt’s Engllsh Equlty 
Reports. 

Holt K B. Holt’s Engllsh King’s B^nch Reports. 
Ilolt. L. Dlc. Holthouse’s Law Dictlonary. 
HoltN.P. Holt’s Nisl Prius Reports, Engllsh 
Courts. 

Ilolt R. of R. or Eolt Rulc of R. Holt’s Rule of the 
Road Cases. 

Holt Sh. Holt on Shlpplng. 

Uolthouse or Holthouse Dic. Ilolthouse’s Law Dlc- 
tionary. 

Holtz. Enc. Holtzendorff, Encyclopâdie der Rechts- 
wlssenschaft. (Encyelopedia of Jurispruderce.) 

nome or Ilomc II. Dec. Homo’s Manu^cript Dccl- 
sions, Scotch Court of Session. See also Kames. 
Hood Ex. Hood on Executors. 

nook.ov nool:cr. Hooker’s Reports, r*onneetleut. 
Hoon. ov Hoonahan. Iloonahan's Sind Rrports, In- 
dia. 

Hnp.AC. Hopwood & Coltman’s E’ gll^h Regis- 
tration Appeal Cases. 

IIop. <£ Ph. Hopwood & Phllbrick’fl Engllsb Reg- 
istration Appeal Cases. 

Uope. Ilope (of Kerse) Manuscrlpt Declslons, 
Scotch Court of Sesslon. 

Hope blin. Pr. Hope’a Mlnor Practlcks, Scotland 
Hopk. Hopkinson’s Works. 

Ilopk. Adm. llopkinson’s Pennsylvania Admlral- 
ty Judgments. 

noplc. Adm. Dcc. Admlraity Declslons of llopkln- 
son in Gilpln’s Rcports. 

Hopk. Ch. Hopkins’s Chancery Reports. N w Y .rk. 
Uopk. Judg. Hopkinson’s Penusyivania Admiralty 
Judgments. 

Ilopk. Mar. Ins. Ilopkins on Marine Insurance. 
Uopu\ d C. or IIopw. <£ Colt. Hopwood aud Colt- 
man's Eugllsh Registration Appeal Casea. 

Hoptc. <£ P. or IIopw. J Phil. Ilopwood and Piiil- 
brick’s Euglish Registration Appcal Cases. 

llor. <£ Th. Cas. Horrigau & Thompson's Cases on 
Self-Dcfcnse. 

Ilorn <£ U. Horn and Ilurlstone’s Reports, Eng- 
lish Exchequer. 

Horne Mir. ot Horne M. J. Horne’s Mlrror of Jus 
tices. 

Horncr. Horner's Reports, vols. 11-2S South Da- 
kota» 
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Borr. & Th. or Ilorr. <6 T. Cas. Horrigan & Thomp- 
son’s Cases on Self-Defense. 

Horxo. Y. B. (Horwoocl's). Year-Boolcs of Edward I. 

Hoskins. Hoskins’s Reports, vol. 2 North Dakota. 

Houard Ang.-Sax. Laivs. Houard’s Anglo-Saxon 
Laws and Ancient Laws of the French. 

Houard Dict. Houard's Dictionary of the Cus- 
toms of Normandy. 

Hough Am. Con. Hough on the American Constl- 
tution. 

Hough C. M. Hough on Court Martial. 

Hough C.-M. Cas. Hough’s Court-Martial Case 
Book, London, 1821. 

Houghton. Houghton’s Reports, vol. 97 Alabaina. 

Hous. Houston’s Delaware Reports. 

Hous. Pr. Housman’s Precedents in Conveyanc- 
ing. 

House of L. House of Lords, House of Lords 
Cases. 

Hoxist. Houston’s Reports, Delaware. 

Houst. Cr. Cas. Houston’s Criminal Cases, Dela- 
ware. 

Houst. on St. in Tr. Houston on Stoppage in Tran- 
situ. 

Hov. Hovenden on Frauds;—Hovenden’s Supple- 
ment to Vesey, Jr.’s, English Chancery Reports. 

Hov. Fr. Hovenden on Frauds. 

Hov. Sup. or Hov. Sup. Ves. Hovenden’s Supple- 
ment to Vesey, Jr.’s, English Chancery Reports. 

Hoved. Hoveden, Chronica. 

How. Howard’s United States Supreme Court Re- 
ports;—Howard’s Mlssissippi Reports ;—Howard’s 
New York Practlce Reports;—Howell’s Reports, 
vols. 22-26 Nevada. 

How. App. or How. App. Cas. Howard’s New York 
Court of Appeals Cases. 

How. Cas. Howard’s New York Court of Appeals 
Cases;—Howard’s Popery Cases, Ireland. 

How. Cr. Tr. Howison’s Criminal Trials, Virginia. 

How. (Miss.). Howard’s Reports, Mississippi. 

How. (N. Y.). Howard’s Reports, N. Y. Court of 
Appeals. 

How. N. S. Howard’s New York Practice Reports, 
New Series. 

How. Pop. Cas. Howard’s Popery Cases, Ireland. 

How. Pr. Howard’s New York Practice Reports. 

How. Pr. N. S. Howard’s New York Practice Re- 
ports, New Series. 

How. Prac. or How. Pr. R. (N. Y.). Howard’s New 
York Practice Reports. 

Hoiv. S. C. Howard’s United States Supreme Court 
Reports. 

How. St. Tr. or How. State Tr. Howell’s English 
State Trials. 

How. ü. S. Howard’s Reports, U. S. Supreme 
Court. 

How.&Beat. Howell & Beatty’s Reports, Nevada. 

How. & Nor. Howell & Norcross’s Reports, Ne- 
vada. 

Howc Pr. Howe’s Practice, Massachusetts. 

HowellN. P. Howell’s Nisi Prius Reports, Mlchl- 
gan. 

Hu. Hughes’s United States Circuit Court Re- 
ports Hughes’s Kentucky Reports. 

Hub. Leg. Dir. or llub. Leg. Dii m cc. Hubbell’s Le- 
gal Dlrectory. 

Hub. Prcel. J. C. Huber, Prselectiones Juris Civ- 
llis. 

Hubb. Hubbard’s Reports, Maine. 

Hubb. Succ. Hubback’s Evidcnce of Succession. 

Hubbard. Hubbard’s Reports, Maine. 

Hud. & B. or Hud. & Br. Hudson and Brooke’s Re- 
ports, Irish King’s Bench. 

Hud. & Will. Dig. (U. S.). Hudson and William’s 
United States Digest. 

Hugh. Hughes’s United States 4th Circult Court 
Reports;—Hughes’s Kentucky Reports. 

Hugh. Con. Hughes’s Precedents in Conveyancing. 

Hugh. Ent. Hughes’s Book of Entries. 

Hugh. Ins. Hughes on Insurance. 

Hugh. (Ky.). Hughes’s Reports, Kentucky. 

Hugh. Wills. Hughes on Wills. 

Hugh. Writs. Hughes on Writs. 

Hughes. Hughes’s United States Circuit Court Re- 
ports. 

Hughs Abr. Hughs’s Abridgment. 


Hugo , Hist. du Droit Rom. Hugo, Hlstolre da 
Droit Romain. 

Hum. (Tenn.). Humphrey’s Tennessee Reports. 

Hume. Hume’s Decisions, Scotch Court of Sea- 
slon. 

Hume Com. or Hume Cr. L. Hume’s Commentarles 
on Criminal Law of Scotland. 

Hume,Hist. Eng. Hume’s Hlstory of England. 

llumph. (Tenn.). Humphrey’s Reports, Tennessee. 

Ilumph. R. P. Humphrey on Real Property. 

Hun. Ilun’s New York Supreme Court Reports, 
also Appellate Division Supreme Court, New York. 

Hunt or II unt Ann. Cas. Iiunt’s Collcction of An- 
nuity Cases. 

Hunt Bound. Hunt’s Law of Boundarles and 
Fences. 

Hunt Cas. Hunt’s Annuity Cases, 

Ilunt, Eq. Hunt’s Suit In Equity. 

Hunt Fr. Conv. Hunt on Fraudulent Conveyances. 

Hunt Mer. Mag. Hunt’s Merchants’ Magazine, New 
York. 

Hutit. Rom. L. or Hunter, Rom. Law. Hunter on 
Roman Law. 

Hunter, Suit Eq. Hunter’s Proceedlng ln a Sulfc 
in Equity. 

Hur. Hurlstone (see Hurl.). 

Hurd Hab. Corp. Hurd on Habeas Corpus. 

Hurd Pers. Lib. Hurd on Personal Liberty. 

Hurl. & C. or Hurl. & Colt. Hurlstone & Coltman’a 
English Exchequer Reports. 

Hurl. & Gord. Hurlstone «6; Gordon’s Reports, vols. 
10, 11 English Exchequer. 

Hurl. &N. or Hurl. & Nor. Hurlstone & Norman’s 
English Exchequer Reports. 

Hurl. & Walm. Hurlstone & Walmsley’s English 
Exchequer Rcports. 

Hurlst. & C. Hurlstone and Coltman’s Reports, 
English Exchequer. 

Hurlst. & G. Hurlstone and Gordon’s Reports, 
Engllsh Exchequer. 

Hurlst. & N. Hurlstone and Norman’s Reports, 
English Exchequer. 

Hurlst. & W. Hurlstone and Walmsley’s Reports, 
English Exchequer. 

Husb. Mar. Wom. Husband on Married Women. 

Hust. L. T. Huston on Land Titles in Pennsyi- 
vania. 

Hut. Hutton’s Reports, Engllsh Common Pleas. 

Hutch. Hutcheson’s Reports, vol. 81 Alabama. 

Hutch. Car. Hutchinson on Carriers. 

Hutt. Hutton’s English Common Pleas Reports. 

Hux. Judg. Huxley’s Judgments. 

Hydc. Hyde’s Reports, India. 

1. Idaho ;— Illinois;—Indiana;—Iowa ;—Irlsh (see 

Ir.);—The Institutes of Justinian. 

I.A. Irish Act. 

I. C. C. Interstate Commerce Commlssion Reports. 

I. C. L. R. Irish Common Law Reports. 

J. C. R. Irish Chancery ReportsIrish Circult 
Reports. 

I. E. R. Irish Equlty Reports. 

I. J. C. or I. J. Cas. Irvine’s Justiciary Cases, 
Scotch Justiciary Court. 

I. Jur. Irish Jurist, Dublin. 

J. Jur. N. S. Irish Jurist, New Series, Dublln. 

J. L. T. Irish Law Times, Dublln. 

J. O. U. I owe you. 

I. P. Institutes of Pollty. 

J. R. Irish Reports. 

I. R. C. L. Irish Rcports, Common Law Series. 

J. R. Eq. Irish Reports, Equity Series. 

J. R. R. Internal Revenue Record, New York. 

J. T. R. Irish Term Reports, by Ridgway, Lapp 
and Schoales. 

l a. Iowa; —Iowa Reports. 

l b. or Id. Ibidcm or Idem, The same. 

Ida. or Idaho. Idaho; — Idaho Reports. 

Iddings T. R. D. Iddings’s Dayton Term Rcports. 

II Cons. dcl Mar. II Consolato del Mare. See 
Consolato del Mare, in the body of this work. 

III. Illinois ;—Illinois Reports. 

III. App. Illinois Appellate Court Reports. 

Imp. C. P. Impey’s Practice, Common Pleas. 

Imp. Fed . Imperial Federation, London. 

Imp. K. B. Impey’s Practice, King’s Bench. 

Imp. PL Impey’s Pleader’s Guide. 
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Imp. Pr. C. P. Impev’F Practice ln Coromon Pleas. 

Imp.Pr.K. B. Impey’s Practlce lu hiing’s Bench. 

Imp Sh. Impey’s Office of SheriCf. 

In Dom. Proc. In the House of Lords. See Dom. 
Proc. 

In f. In flne. At the end of the tltle, law, or 
paragraph quoted. 

In pr. In principio. At the beglnnlng of a law, 
before the flrst paragraph. 

In 8um. In summa. In the summary. 

Ind. Indiana;—Indiana Reports Iudia;—(East) 

Indian. 

Ind. App. Law Reports, Indlan Appeals;—Indiana 
Appeals. 

Ind. App. Sup. or Ind. App. Supp. Indian Appeals 
Supplcraent, P. C. 

Ind.Jur. Indian Jurist, CalcuttaIndian Jurist, 
Madras. 

Ind. L. Mag. Indlana Law Magazine. 

Ind. L. R. (East) Indian Law Reports. 

Ind. L. R. All. or Ind. L. R. Alla. Allahabad Se- 
ries of Indlan Law Reports. 

Ind. L. R. Bomb. Indian Law Reports, Bombay 
Series. 

Ind. L. R. Calc. Indian Law Reports, Caicutta Se- 
ries. 

Ind.L.R.Mad. Indian Law Reports, Madras Se- 
ries. 

Ind. L. Rcg. Indiana Legal Register, Lafayette. 

Ind. L. Rep. Indiana Law Reporter. 

Ind. Rep. Indiana Reports;—Index Reporter. 

Ind. Super. Indiana Superior Court Reports (Wil- 
son’s). 

Ind.T. Indian Territory Indian Territory Re- 
ports. 

lnder. Com. L. Indermaur’s Principles of the 
Common Law. 

Inder. L. C. Com. L. Indermaur’s Leading Com- 
mon Law Cases. 

Indcr. L. C. Eq. Indermaur’s Leading Equity 
Cases. 

Index Rep. Index Reporter. 

l nf. Infra. Beneath or below. 

l ng. Dig. Ingersoll’s Digest of the Laws of the 
U. S. 

Ing. Roc. Ingersoll’s Roccus. 

Ing. Vcs. Ingraham’s edition of Vesey, Jr. 

Ingr. Insolv. Ingraham on Insolvency. 

Inj. Injunctlon. 

Ins. Insurance. Insolvency. 

Ins. L. J. Insurance Law Journal, New York and 
St. Louls. 

Ins. L. Mon. Insurance Law Monitor New York. 

Ins. Rep. Insurance Reporter, Philadelphia. 

Inst. lnstitutes; when preceded by a number 
denoting a volume (thus 1 Inst.), the reference is to 
Coke’s Institutes; when followed by several num- 
bers (thus Inst. 4, 2, 1), the reference ls to the In- 
etitutes of Justinian. 

I, 2, Inst. (1, 2) Coke’s Inst. 

Inst.j 1, 2, 3. Justinian’s Inst. lib. 1, tlt. 2, 5 3. 

Inst. f 1,2,31. Justinian’s lnstitutes, lib. 1, tit. 
2, § 31. 

The Institutes of Justinian are dlvided into four 
books,—each book is divided into titles, and each 
title into paragraphs, of which the first, described 
by the letters pr., or princip., is not numbered. The 
old method of citing the Institutes was to give the 
commencing words of the paragraph and of the 
title ; e. g., § si adversus, Inst. dc Nuptiis. Some- 
times the number of the paragraph was introduced, 
e. g., § 12, si advcrsus, Inst. dc Nvptiis. The mod- 
ern way is to give the number of the book, title, 
and paragraph, thus ;—Inst. I. 10, 12; would be read 
Inst., Lih. I. tit. 10, § 12. 

Inst. Cler. Instructor Ciericalis. 

Inst. Com. Com. Interstate Commerce Commlsslon 
Reports. 

Inst. Epil. Epilogue to [a designated part or vol- 
ume ofj Coke’s Iustitutes. 

Inst. Jur. Angl. Institutiones Juris Angllcani, by 
Doctor Coweli. 

Inst. Proem. Proemc [introduction] to [a desiguat- 
ed part or volume of] Coke’s Institutes. 

Instr. Cler. Instructor Clericalls. 

Bouv.—1 


Int. Case. Rowe's Intcresting Cases, English and 
Irish. 

Int. Com. Rep. Interstate Commerce Rcp rts. 

Int. Private Lato. Westlake’s Private Internation- 
al Law. 

Int. Rev. Rec. Internal Revenue Record, New Yor. 

loica. Iowa Reports. 

Iowa Univ. L. Bul. Iowa University Law BulRil.. 

Ir. Irish;— Irtland Iredeli’s North Carolina La^ 
or Equity Reports. 

Ir. Ch. or Ir. Ch. N. S. Irish Chancery Reports. 

Ir. Cir. or Ir. Cir. Rcp. Irieh Clrcuit Rrports. 

Ir. C. L. or Ir. Com. Law Rep. or Ir. L. N. S 
Irish Common Law Reports. 

Ir. Eccl. Irish Ecclcslastical Reports, by Milward. 

Ir. Eq. Irish Equity Reports. 

Ir. Jur. Irlsh Jurist, Dublln. 

Ir. L. Irlsh Law Reports. 

Ir.L.N.S. Irish Common Law Reports. 

Ir. L. R. Irish Law Reports;—The Law Reports, 
Ireland, now cited by the year. 

Ir. Law Rec. Irish Law Recorder. 

Ir. Law Rep . Irish Law Reports. 

Ir. Laio Rep. N. S. Irish Common Law Reports. 

Ir. L. T. Irish Law Times and Solicitors’s Jour- 
nal, Dublln. 

Ir. L. T. Rcp. Irish Law Tlmes Reports. 

Ir. Law Jc Ch . Irish Law and Equity Reports, New 
Series. 

Ir.LawJcEq. Irish Law and Equity Reports, 011 
Series. 

Ir. Ii. C. L. Irish Reports, Common Law Series. 

Ir. R. Eq. Irish Reports, Equity Series. 

Ir. R. Reg. App. Irish Reports, Registration Ap- 
peals. 

Ir. R. Rcg. <£ L. or Ir. Rcg. <& Land Cas. Irish 
Reglstry and Land Cases. 

Ir. Iiep. Rcg. App. Irish Reports, Registration Ap 
peals. 

Ir. Rep. Rcg. dc L. Irish Reports, Registry and 
Land Cases. 

Ir. St. Tr. Irish State Trlals (Ridgeway’s). 

Ir. T. R. or Ir. Term Rcp. lrish Term Reports (by 
Ridgeway, Lapp & Schoales). 

Ired. Iredell’s North Carolina Law Reports. 

Ircd. Dig. Iredell’s Digest. 

Ired. Eq. Iredell’s Equity Reports, North Caro- 
Iina. 

Ircd. L. Iredeli’s Law Reports, North Caroilna. 

Irv. Irvine’s Justiciary Cases, Scotch Justiciary 
Court. 

Iv. Ersk. Ivory’s Notes on Erskine’s Institutes. 

Ir.R.lS9f,. Irish Law Reports for year 1S91. 

J. Justice Institutes of Justinian ;— Johnson’s 
New York Iteports. 

J. Adv. Gen. Judge Advocate General. 

J. C. Johnson’s Cases, New York Supreme Court; 
—Jurls Consultus. 

J.C.P. Justice of the Common Pleas. 

J. Ch. or J. C. R. Johnson’s New York Chancery 
Reports. 

J. d } Ol. Les Jugemens d’Oleron. 

J.etJ. De Justitia et Jure. 

J. Glo. Juncta Glossa. 

J. H. Journal of the House. 

JJ. Justices. 

J. J. Mar. or J. J. Marsh. (Ky .). J. J. Marshall’s 
Reports, Kentucky. 

J. K. B. Justice of the Kiug’s Bcnch. 

J. Kcl. Sir John Kelyug s English Crown Cases. 

J.P. Justice of tho Peaee. 

J. P. Sm. J. P. Smith’s English King’s Bench Re- 
ports. 

J. Q. B. Justlce of the Queen’s Bench. 

J. R. Johnson’s New York Reports. 

J. S. Qr. (N. J.). J. S. Green’s New Jersey Re- 
ports. 

J. Scott. Reporter English Common Bench Re- 
ports. 

J. U. B. Justice of the Upper Bench. 

J. Voet, Com. ad Pand. Voet (Jan). Commentarius 
ad Pandectas. 

J. <£ II. Johnson and Hemming’s Reports, English 
Chancery. 
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J. & L. or J. & La T. Jones & La Touche’s Irish 
Chancery Reports. 

J. & S. Jones & Spencer’s New York Superior 
Court Reports. 

J. & S. Jam. Judah & Swan’s Jamaica Reports. 

J. <& TF. Jacob and Walker’s Reports, Engiish 
Chancery. 

Jac. JacobusJacob’s English Chancery Re- 
ports Jacob’s Law Dictionary King James ; thus 
1 Jac. I. signifies the first year of the reign of King 
James I. 

Jac. Dict. or Jac. L. D. Jacob’s Law Dictionary. 

Jac. Fish. Dig. Jacob’s Fisher’s Digest. 

Jac. Int. Jacob’s Introduction to the Common, 
Civil and Canon Law. 

Jac. L. O. Jacob’s Law Grammar. 

Jac. LexMer. Jacob's Lex Mercatoria, or the Mer- 
chant’s Companion. 

Jac. Sea Law. Jacobsen’s Law of the Sea. 

Jac. & W. or Jac. <£ Walk. Jacob & Walker’s Eng- 
lish Chancery Reports. 

Jack. Jackson’s Reports, Georgia. 

Jack. Tex. App. Jackson’s Texas Court of Appeals 
Reports. 

t lack. & G. Landl. <£• Ten. Jackson & Gross, Trea- 
tise on the Law of Landlord and Tenant in Penn- 
sylvania. 

Jackson. Jackson’s Reports, vols. 43-66 Georgia 
Jackson’s Reports, vols. 1-29 Texas Court of Ap- 
peals. 

Jackson & Lumpkin (Ga.). Jackson & Lumpkin’s 
Georgia Reports. 

Jacoò. Jacob’s Law Dictionary. 

James. James’s Reports, Nova Scotla. 

Jaines. Const. Con. Jameson ou Constitutional 
Conventio^'s. 

James (N. Sc.). James’s Reports, Nova Scotta« 

Jarnes Op. James’s Opinions, Cnargcs, etc., Lon- 
don, 1820. 

James Sel. Cas. or James Sel. Cases. James’s Select 
Cases, Nova Scotia. 

James. <£ Mont. Jameson and Montagu’s English 
Bankruptcy Reports (in 2 Glyn and Jameson). 

Jan. Angl. Jani Anglorum. 

Jar.Ch.Pr. Jarman’s Chancery Practice. 

Jar. Cr. Tr. Jardine’s Criminal Trials. 

Jar, Pow. Dev. Powell on Devises, with Notes by 
Jarman. 

Jar. Prec. Bythewood and Jarman’s Precedents. 

Jar. Wills. Jarman on Wills. 

Jard. Tr. Jardine’s Crlminal Trials. 

Jarrn. Ch. Pr. Jarman’s Chancery Practice. 

Jarm. Pow. Dev. Powell on Devises, with Notes 
by Jarman. 

Jarm. Wills. Jarman on Wills. 

Jarm. <£ By. Conv. Jarman and Bythewood’s Con- 
veyancing. 

Jctus. Jurisconsultus. 

Jebt or Jebb C. C. or Jebb Cr. Cas. or Jebb Ir. Cr. 
Cas. Jebb’s Irish Crown Cases. 

Jebb Cr. <& Pr. Cas. Jebb’s Irish Crown and Pre- 
sentment Cases. 

Jebb&B. Jebb and Bourke’s Reports, Irish 
Queen’s Bench. 

Jebb <£ S. or Jebb <£ Sym. Jebb and Symes’s Re- 
ports, Irish Queen’s Bench. 

Jeff. Jefferson’s Reports, Virginia. 

Jeff. Man. Jefferson’s Manual of Parliamentary 
Law. 

Jenk. or Jenk. Ccnt. Jenkins’s Elght Centuries of 
Reports, English Exchequer. 

Jenks. Jenks’s Repòrts, vol. 58 New Hampshire. 

Jenn. Jennison’s Reports, vols. 34-18 Michigan. 

Jer. Eq. Jur. or Jeremy, Eq. Jur. Jeremy’s Equity 
Jurisdiction. 

J o. T. Sir T. Jones’s Reports. 

Jo.Juris. Journal of Jurisprudence. 

Jo. <£ La T. Jones and La Touche’s Reports, Irlsh 
Chancery. 

John. Johnson’s New York Reports;— Johnson’s 
Reports of Chase’s Decisions ;— Johnson’s Maryiand 
Chancery Decisions ;—Johnson’s English Vlce-Chan- 
cellors’ Reports. 

John.&U. Johnson and Hemming’s Reports, Eng- 
lish Chancery. 


Johns. Johnson’s Reports, New York Supreme 
Court;— Johnson’s Reports of Chase’s Decisions ;— 
Johnson’s Maryland Chancery Dccisions Johnson’a 
English Vice-Chancellors’ Reports. 

Johns. Bills. Johnson on Bills of Exchange, etc. 

Johns. Cas. Johnson’s Cases, New York Supreme 
Court. 

Johns. Ch. Johnson’s New York Chancery Re- 
ports;—Johnson’s English Vice-Chancellors’ Re- 
ports ;—Johnson’s Maryland Chancery Decisions ;— 
Johnston’s Reports, New Zealand. 

Johns. Ch. Cas. Johnson’s Chancery Rcports, New 
York. 

Johns. Ct. Err. Johnson’s Reports, New York 
Court of Errors. 

Johns. Dcc. Johnson’s Maryland Chancery Deci- 
sions. 

Johns. Eccl. Law. Johnson’s Ecclesiastical Law. 

Johns. Eng. Ch. Johnson’s English Chancery Re- 
ports. 

Johns. H. R. V. Johnson’s English Chancery Re- 
ports. 

Johns. (Md.). Johnson’s Maryland Reports. 

Johns. (New Zealand). Johnson’s New Zealand 
Reports. 

Johns. Pat. Man. Johnson’s Patent Manual. 

Johns.Rep. Johnson’s Reports, New York Su- 
preme Court. 

Johns. Tr. Johnson’s Impeachment Trial. 

Johns. TJ. S. Johnson’s Reports of Chase’s United 
States Circuit Court Decisions. 

Johns.V. C. or Johns. V. Ch. Cas. Johnson’s Cases 
in Vice-Chancellor Wood’s Courl. 

Johns. <£ H. or Johns. & Hem. Johnson & Hem- 
ming’s English Chancery Reports. 

Johnson. Johnson’s Reports, New York;—John- 
son’s English Vice-Chancellors’ Reports;—Johnson’s 
Maryland Chancery Decisions. 

Johnst. Inst. Johnston’s Institutes of the Law of 
Spaln. 

Johnst. N. Z. Johnston’s Reports, New Zealand. 

Jon. Thos. Jones’s Reports, English King’s Bench 
and Common Pleas ;—Wm. Jones’s Reports, English 
King’s Bench and Common Pleas. 

Jon. (Ala.). Jones’s Reports, Alabama, 62. 

Jon. Bailm. Jones’s Law of Ballments. 

Jon. B. & W. Jones, Barclay, and Whittelsey’s 
Reports, Missouri, vol. 31. 

Jon. Corp. Sec. Jones on Corporate Securities. 

Jon. Eq. Jones’s Equity Reports, North Caroüna. 

Jon. Exch. Jones’s Irish Exchequer Reports. 

Jon. Inst. Jones’s Institutes of Hindoo Law. 

Jon. Intr. Jones’s Introduction to Legal Science. 

Jon. Ir. Exch. Jones’s Reports, Irish Exchequer. 

Jon. L. 0. T. Jones on Land Offlce Titles. 

Jon. (Mo.). Jones’s Reports, Missouri. 

Jon. (N. C.). Jones’s Law Reports, North Caro- 
lina. 

Jon. (N. C.) Eq. Jones’e Equity Reporte, North 
Carolina. 

Jon. Mort. Jones on Mortgages. 

Jon. (Pa.). Jones’a Reports, Pennsylvania. 

Jon. Railw. Sec. Jones on Railway Securities. 

Jon. Salv. Jones on Salvage. 

Jon. T. Thos. Jones’s Reports, Engüsh King’s 
Bench and Common Pleas. Sometimes cited as 2 
Jones. 

Jon. (U. C.). Jones’s Reports, Upper Canada. 

Jon. W. Wm. Jones’s Reports/ English King’s 
Bench and Common Plcas. Sometimes cited as 1 
Jones. 

Jon. & C. or J on. <è Car. Jones and Cary’s Reports, 
Irish Exchequer. 

Jon. & L. or Jon. & La T. Jones and La Touche’s 
Reports, Irish Chancery. 

Jon. <£ S. Jones and Spencer’s Reports, New York 
City Superior Court, vols. 33-46. 

Jones. Jones’s Reports, vols. 43-48, 52-57, 61, 62 Ala- 
bama ; — Jones’s Reports, vols. 11, 12 Pennsylvania ;— 
Jones’s Reports, vols. 22-31 Missouri;— Jones’s Law 
or Equity Reports, North Carolina ;— Jones’s Irish 
Exchequer Reports;— Jones’s Upper Canada Com- 
mon Pleas Reports ;— Jones & Spencer’s New York 
Superior Court ReportsSir Thomas Jones’s Eng - 
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llsh Klng's Bench Reports;—Sir Wililam Jones's 
Engilsh King’s Bench Reports;—See Jon. 

Jones, Bailm. Jones's Law of Bailments. 

Jones, Barclay <£ Whittclsey or Jones, B. <£ W. 
(Mo.). Jones, Barclay aud Whittelsey’s Reports, 
Missouri Supreme Court (31 Missouri). 

Jones, Chat. Mortg. Joncs on Chattel Mortgages. 

Jones Eq. Jones’s North Carolina Equity iteports. 

Jones, French Bar. Jones's liistory of the French 
Bar. 

Jones /r. Jones’s Irish Exchequer Rcports. 

Jones Law or Jones N. C. Joncs’s North CaroIIna 
LaV Reports. 

Joncs (Pa.). Jones’s Reports, vols. 11, 12 Pcnnsyl- 
vania. 

Jones T. Sir Thomas Jones’s Engiish King’s 

Bench Reports. 

Joncs U. C. Jones’s Reports, Upper Canacla. 

Joncs W. Sir Wiliiam Jones’s English King’s 

Bench Reports. 

Jojies <£ C. Jones & Cary’s Irlsh Exchcquer Re- 
ports. 

Jones & La T. Jones & La Touche’s Irlsh Chan- 
cery Reports. 

Joncs dc McM. (Pa.). Jones & McMurtrle’s Penn- 
sylvania Supreme Court Reports. 

Jones d Spcn. Jones & Spencer’s New York Su- 
perior Court Reports. 

Jord. P. J. Jordan’s Parliamentary Journal. 

Josephs. Josephs’s Reports, vol. 21 Nevada. 

Jour. Jur. (Sc.). Journal of Jurisprudence and 
Scottlsh Law Magazine, Edinburgh. 

Jour.Jur. Journal of Jurisprudence (Hall’s), 
Phlladeiphla. 

Jour. Law. Journal of Law, Philadelphia. 

Jour. Trib. Com. Journal des Tribunaux de Com- 
merce, Paris. 

Joy Chal. Joy on Challenge to Jurors. 

Joy Ev. Acc. Joy on the Evidence of Accompllces. 

Jud. Judgments. Judicial. JudlcatureBook of 
Judgments, Engiish Courts. 

Jud. Chr. Judicial Chronlcle. 

Jud. Com. of P. C. Judicial Committee of the 
Privy Council. 

Jud. Repos. Judlclal Repository, New York. 

Jud. & Sw. (Jamaica). Judah and Swan’s Reports, 
Jamaica. 

Judd. Judd’s Reports, vol. 4 Hawall. 

Jur. Tho Jurist Reports in ail the Courts, Lon- 
don. 

Jur. Eccl. Jura Eccleslastica. 

Jur. Mar. Molloy’s De Jure Maritimo. 

Jur. N. S. The Jurist, New Series, Reports in all 
the Courts, London. 

Jur. (N. S.) Ex. Jurist (New Serlcs) Exchequer. 

Jur. N. Y. The Jurlst or Law and Equity Report- 
er, New York. 

Jur. Ros. Roscoe’s Jurist, London. 

Jur.Sc. Scottish Jurist, Court of Session, Scot- 
laud. 

Jur.Soc.P. Juridical Society Papers, London. 

Jur.St. Juridical Styles, Scotland. 

Jur.Wash. D. C. The Jurist, Washington, D. C. 

Jurisp. The Jurisprudcnt, Boston. 

Jus Nav. Rhod. Jus Navale Rhodiorum. 

Just. Dig. Digcst of Justinian, 50 books. Never 
translated Into Engiish. 

Just. Inst. Justinian’s Institutes. See note foilow- 
Ing "Inst. 1, 2, 31.” 

Just. Itin. Justice Itinerant or of Assize. 

Just. P. The Justice of the Peace, London. 

Just. S. L. Justice’s Sea Law. 

Just. T. Justice of Traiibaston. • 

Juta. Juta’s Cape of Good Hope Reports. 

K. Keyes’s New York Court of Appeals Reports; 
—Kcnyon’s English King’s Bench Reports;—Kansas 
(see Kan.). 

K. B. or [1901] K. B. Law Reports, Klng’s Bench 
Division, from 1901 onward. 

K. B. (Ü. C.). King’s Bench Reports, Upper Can- 
ada. 

K. C. King’s Councii. 

K.C.R. Reports tcmpore King, Engllsh Cban- 
cery. 

K. d B. Dig . Iverford’s and Box’s Vlctorian Digest. 


K. & F. N. S. W. Knox & Fitzhard.-ge’s Now South 
Waies Reports. 

K.dG.R.C. Keane & Grant’s Engli.h R*gi tra- 
tiou Appcal Cases. 

K.dJ. Kay & Johnson’s English Vice-Cuauccl 
lors’ Ucports. 

K. & O. Knapp and Ombler’s Eicction Cases, Eng 
lish. 

Kam. or Kam. Dec. Kames’s Deci ions, Scotch 
Court of Session. 

Kam. Eluc. Kames’s Elucidations of the Law of 
Seotlaud. 

Kam. Eq. Kames’s Principies of Equity. 

Kam. Ess. Kames’s E.ssuys. 

Kam. llist. L. Tr. or Kam. L. T. Kames’s Histori- 
eai Law Tracts. 

Kam. Rem. Dec. Kames’s Remarkabie Decisions, 
Scotch Court of Session. 

Kam. Scl. Dec. Kames’s Sclect Decisions, Scotch 
Court of Session. 

iiam. Tr. Kames’s Hlstorical Law Tracts. 

Kames, Eq. Kames's Principles of Equity. 

Kan. (ot Kans.). KansasKansas Iteports. 

Kan. C. L. Rep. Kausas City Law Reporter. 

Kan.L.J. Ivansas Law Journai. 

Kan. Univ. Lawy. Kansas University Lawyer, 
Lawrcnce. 

Kans. App. Kansas Appeais Reports. 

Kay. Kay’s English Vice-Chancellors’ Reports. 

Kay Sh. Kay on Shipping. 

Kay d J. or Kay d Johns. Kay and Johnson’s Re- 
ports, English Chancery. 

Ke. Keen’s Engiish Rolls Court Reports. 

Keane <£ O. R. C. or Keane & Gr. Keane and Grant's 
English Registration Appeal Cases. 

Keat. Fatn. Sett. Keating on Family Settlements. 

Keb. or Keble. Kebie’s Reports, Engiish King’s 
Bencb. 

Keb. J. Keble’s Justice of the Peace. 

Keb. Sfaf. Keble’s Statutes of Engiand. 

Keen. Keen’s Reports, English Roiis Court. 

Keen. Cas. Qua. Cont. or Kecncr, Quasi Contr. 
Keener’s Cases on Quasi Contracts. 

Keil. or Keilw. Keilway’s Rcports, English King s 
Bench. 

Kel. 1. Sir John Keiyng’s English Crown Cases. 

Kcl. 2. Wiliiam Kelynge’s English Chancery Re- 
ports. 

Kel. Oa. Kelly’s Reports, Georgia Reports, vols. 
1-3. 

Kel. J. or 1 Kel. Sir John Kelyng’s Reports, Eng- 
lish Crown Cases. 

Kel. IV. or 2 Kel. W. Kelynge’s Reports, English 
Chancery and King’s Bench. 

Kcl. d- C. Keily and Cobb’s Reports, Georgia. 

Kelh. Norm. L. D. or Kclham. Kelham’s Norman 
French Law Dictionary. 

Kcllen. Kellen’s Reports, vols. 146-155 Massachu- 
setts. 

Kclly. Kelly’s Reports, vols. 1-3 Georgia. 

Kclly <£ C. or Kelly <£ Cobb. Kelly & Cobb’s Re- 
ports, vols. 4, 5 Georgia. 

Kclyng,J. Kelyng’s English Crown Cases. 

Kelynge, W. Kelynge’s English Chancery Re- 
ports. 

Kemble, Sax. Kembie, The Saxons in England. 

Ken. Kentucky (see Ky.);— Kenyon English King’s 
Bencb Reports. 

Ken. Dec. Kentucky Dccisions, by Sneed. 

Ken. L. Rep. Kentucky Law Reporter. 

Kenan. Kenan’s Rcports, vols. 76-91 North Caro- 
lina. 

Kenn. Qloss. Kennett’s Glossary. 

Kenn. Imp. Kennett on Impropriations. 

Kenn. Par. Antiq. Kennett, Parochial Antiqulties. 

Kcyinctt. Kennett’s Giossary Kennett upon Im- 
propriations. 

Kennctt, Qloss. Kennett’s Glossary. 

Kent or Kcnt Com. or Kcnt Comm. Kent’s Commen- 
taries on American Law\ 

Kcny. Kenyon’s Notes, English King’s Bench. 

Kcny. C. E. (or S Kcny.). Chancery Reports at 
the end of 2 Ivcnyon. 

Kcrn. Kcrn’s Reports, vols. 100-116 Indiana;— 
Kernan’s Reports, vols. 11-14 New York Court of 
Appcals. 
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Kerr. Kerr’s Reports, Indiana; — Kerr's New 
Brunswick Reports Kerr’s Reports;—J. M. Kerr’s 
Reports, vols. 27-29 New York Civii Procedure. 

Kerr Aet. Kerr on Actions at Law. 

Kerr Anc. L. Kerr on Ancient Lights. 

KcrrDisc. Kerr on Discovery. 

Kerr Extra. Kerr on Inter-State Extradltion. 

Kerr Fr. Kerr on Fraud and Mistake. 

KcrrJnj. Kerr on Injunction. 

Kerr (N. B.). Kerr’s Reports, New Brunswlck. 
Kerr Rec. Kerr on Receivers. 

Kerse. Kerse’s Manuscript Decisions, Scotch 
Court of Session. 

Key. or Kcyes. Keyes’s Reports, New York CL of 
Appeals. Sometimes cited as vols. 40-43 N. Y. 

Keyes F. I. C. Keyes on Future Interest in Chat- 
tels. 

Keyes F. 1. h. Keyes on Future Interest in Lands. 
Keyes Rem. Keyes on Remainders. 

Keyl. Keilwey’s (or Keylway’s) English Klng's 
Bench Reports. 

Kilk. Kilkerran’s Reports, Scotch Court of Ses- 
sion. 

King. King’s Reports, vols. 6, 6 Louisiana An- 
nual. 

King Cas. temp. Select Cases tempore King, Eng- 
lish Chancery. 

King’s Conf. Ca. King’s Conflicting Cases. 

Kir. (Kirb. or Kirby). Kirby’s Connecticut Re- 
ports. 

Kirt. Sur. Pr. Kirtland on Practice In Surrogates’ 
Courts. 

Kitch. or Kiteh. Courts or Kitchin. Kitchin on 
Jurisdictions of Courts-Leet, Courts-Baron, etc. 

Kn. or Kn. A. C. or Knapp or Knapp A. C. Knapp’s 
Appeal Cases (English Privy Council). 

Kn. N. S. W. Knox, New South Wales Reports. 
Kn. <£ M. or Kn. & Moo. or Knapp & M. Knapp and 
Moore’s Reports, vol. 3 Knapp’s English Privy 
Council. 

Kn. & O. or Knapp & Omb. Knapp and Ombler’s 
Election Cases. 

Knapp. Knapp’s Privy Counci) Reports, England. 
Knovüles. Knowles’s Reports, vol. 3 Rhode Island. 
Knox. Knox, New South Wales Reports. 

Knox d Fitz. Knox & Fitzhardinge, New South 
Wales. 

Kolze. Transvaal Reports by Kolze. 

Kreider. Kreider’s Reports, vols. 1-23 Washington. 
Kress. Kress’s Reports, vols. 166-194 Pennsyl- 
vania;—Kress’s Pennsylvania Superior Court. 

Kulp. Kulp’s Luzerne Legal Register Reports, 
Pennsylvania. 

Ky. Kentucky;—Kentucky Reports. 

Ky. Dee. Kentucky Decisions, Sneed’s Reports. 
Ky. L. R. or Ky. L. Rep. Kentucky Law Reporter. 
Kyd Aio. Kyd on the Law of Awards. 

Kyd Bills. Kyd on Bills of Exchange. 

Kyd Corp. Kyd on Corporations. 

L. Lansing’s Supreme Court Reports, New York; 
—Law. Loi. Liber. 

L.A. Lawyers’ Reports Annotated. 

L. Alam. Law of the Alamanni. 

L. Baiwar. or L. Boior. Law of the- Bavarians. 

L. C. Lord Chancellor ;—Lower Canada ;—Leading 
Cases. 

L. C. B. Lord Chief Baron. 

L. C. C. C. Lower Canada CIvll Code. 

L. C.C. P. Lower Canada Clvil Procedure. 

L. C. D. Lower Court Decisions, Ohio. 

L. C. Eq. White and Tudor’s Leading Cases !n 
Equity. 

L. C. G. Lower Courts Gazette, Toronto. 

L. C. J. Lord Chief Justice. 

L. C. J. or L. C. Jur. Lower Canada Jurist, Mon- 
treal. 

L. C. L. J. Lower Canada Law Journal, Montreal. 
L. C. R. Lower Canada Reports. 

L. D. or L. Dec. Land Office Declsions, United 
States. 

L. Ed. Lawyers’ Editlon Supreme Court Reports. 
L. F. Leges Forestarum. 

L. Fr. Law French. 

L. H. C. Lord High Chancellor. 

L.I. Legal Intelligencer, Philadelphia* 


L. I. L. Lincoln’s Inn Library. 

L. J. House of Lords Journal ;—Lord Justicea 
Court ;— The Law Journal, London. 

L. J. or L. J. O. S. Law Journal Reports, in all the 
Courts. 

L. J. Adm. Law Journal Reports, New Series, 
English Admiralty. 

L. J. App. Law Journai Reports, New Series, 
English Appeals. 

L. J. Bank. or L. J. Bankr. or L. J. Bk. Law 
Journal Reports, New Series, English Bankruptcy 
(1831 onward). 

L. J. C. or L. J. C. P. Law Journal Reports, New 
Series, English Common Pleas. 

L. J. C. C. R. Law Journal, New Serles, Crown 
Cases Reservcd. 

L. J. Ch. Law Journal, New Series, English 
Chancery Division (1831 on). 

L. J. Ch. (0. S.). Law Journal, Old Series, 1822,- 
1831. 

L, J. Chan. Law Journal Reports, New Series, 

English Chancery Division (1831 on). 

L. J. C. P. or L. J. C. P. D. Law Journal, New Se- 
ries, Common Pleas Decislons. 

L. J. D. <£- M. Law Journal, New Series, Divorce 
and Matrimonial. 

L. J. Ecc. Law Journal Reports, New Series, Ec- 
clesiastical (1S31 on). 

L. J. Ex. or L. J. Exch. Law Journal, New Serles, 
Exchequer Division (1831 on). 

L. J. H. L. Law Journal Reports, New Series, 
English House of Lords. 

L. J. K. B. Law Journal, King’s Bench. 

L. J. L. C. Law Journal, Lower Canada. 

L. J. L. T. Law Journal, Law Tracts. 

L.J.M.C. Law Journa), New Serles, Divorce and 
Matrimonial;—Law Journal, Magistrates’ Cases. 

L. J. M. P. A. Law Journal, Matrimonial, Probate 
and Admiralty. 

L. J. (M. & W.). Morgan and William’s Law 
Journal, London. 

L. J. N. S. The Law Journal, New Series, London 
(1831 onwards). 

L. J. N. C. or L. J. Notes Cases. Law Journal, 
Notes of Cases. 

L. «7. O. S. The Law Journal, Old Series, London 
(1S22-1S31). 

L. J. P. or L. J. P. C. Law Journa), New Series, 
Privy Council;—Law Journal, Probate, Divorce and 
Admiralty. 

L. J. P. D. & A. Law Journal Reports, New Series, 
English Probate, Dlvorce, and Admiralty. 

L. Jl P. & M. or L. J. Prob. or L. J. Prob. & Mat. 
Law Journal, New Series, Probate and Matrimonlal 
(1831 onward). 

L. J. Q. B. Law Journal Reports, New Series, 
English Queen’s Bench (1831 on). 

L. J. Rcp. Law Journa) Reports. 

L. J. Rep. N. S. Law Journal Reports, New Series 
(1S31 onward). 

L.J. (Sm.). Smith’s Law Journal, London. 

L. J. V. C. Law Journal, Upper Canada. 

LL. Laws. 

L. L. Law Latin. Local Law ;—Law Library, 
Philadelphia (reprint of Engllsh treatises). 

L. L. N. S. Law Llbrary, New Series. 

L. Lat. Law Latin. 

L. M. & P. Lowndes, Maxwell, and Pollock’s Re- 
ports, English Bail Court. 

L. Mag. Law Magazine, London. 

L. Mag. & L. R. or L. Mag. d- R. Law Magazine and 
Law Review, London. 

L. N. Liber Niger, or the Black Book. 

L. 0. Legai Observer, London. 

L. P. B. Lawrence’s Paper Book. See A. P. B. 

L. P. C. Lord of the Privy Councii. 

L. P. R. Lilly’s Practical Register. 

L. R. Law Reports (English) ;—Law Reporter 
(Law Times Reports, New Series) Law Review;— 
(Irish) Law Recorder, Reports in all the Irlsh 
Courts ;—Louisiana Reports. 

L. R. A. Lawyers’ Reports Annotated. 

L. R. A. & E. English Law Reports, Admiralty 
and Ecclesiastical (1866-1875). 
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L. R. App. or L. R. App. Cas. English Law Reports, 
Appeal Cases, House of Lords. 

L. R. Burm. Law Reports, British Burmah. 

L. R. C. C. or L. R. C. C. R. English Law Reports, 
Crown Cases Reserved (18G6-1S75). 

L. R. C. 1\ English Law Reports, Common Pleas 
(18CG-1875). 

L. R. C. P. D. Law Reports, Common Pieas Divl- 
slon, EngHsh Supreme Court of Judicature. 

L. R. Ch. English Law Reports, Chancery Appeal 
Cases (1SGG-1875). 

L. R. Ch. D. or L. R. Ch. Div. Law Reports, Chan- 
cery Dlvislon, English Supreme Court of Judicature. 

L. R. E. tG 1. App. or L. R. E. & Ir. App. English 
Rcports, Engllsh and Irish Appcals. 

L. R. Eq. English Law Reports, Equity (1SG6- 
1875). 

L. R. Ex. or L. R. Exch. English Law Reports, Ex- 
chequcr (1S66-1S75). 

L. R. Ex. D. or L. R. Ex. Div. Law Reports, Ex- 
chcquer Dlvlsion, English Supreme Court of Judlca- 
ture. 

L. R. H. L. Law Reports, English and Irlsh Ap- 
peal Cases, House of Lords. 

L. R. 11. L. Sc. English Law Reports, Ilouse of 
Lords, Scotch and Dlvorce Appeal Cases (1S66-1S75). 

L. R. Ind. App. Engllsh Law Reports, Indlan Ap- 
peals. 

L. R. Ir. Law Reports, Ireland (1S79-1S93). 

L.R.Misc.D. Law Reports, Mlscellaneous Dlvl- 
slon. 

L. R. N. S. Irish Law Recorder, New Series. 

L.R.N.S. W. Law Reports, New South Wales. 

L. R. P. C. Engiish Law Reports, Privy Council, 
Appeal Cases (1SG6-1S75). 

L. R. Q. E. Law Reports, Queen’s Bench (1S66- 
1875). 

L. R. Q. B. Div. Law Reports, Queen's Bench DIvI- 
slon. 

L. R. P. Div. or L. R. P. & D. Law Reports, Pro- 
bate, Divorce, and Admiralty Dlvlslon, English Su- 
preme Court. 

L. R. P. cG 11. Law Reports, Probate and Matrl- 
monlal (1866-1S75). 

L. R. S. A. Law Reports, South Australia. 

L. R. Sc. Div. App. Cas. or L. R. Sc. & D. Eng- 
lish Law Reports, Scotch and Divorce Cases, bcfore 
the Ilouse of Lords. 

L. R. Sess. Cas. Engllsh Law Reports, Sesslon 
Cases. 

L. R. Stat. English Law Reports, Statutes. 

L. Rep. (Mont.). Law Reporter (Montreal). 

L. Repos. Law Repository. 

L. Rcv. & Quart. J. Law Revlew and Quarterly 
Journal. 

L. Ripar. Law of the Riparians. 

L. S. Locus slgilli, place of the seal. 

L. Salic. Salic Law. 

L. Stu. Mag. N. S. Law Student’s Magazlne, New 
Series. 

L. T. The Law Times, Scranton, Pa. The Law 
Times, London. 

L. T. B. American Law Times Bankruptcy Re- 
ports. 

L. T. J. Law Tlmes Journal. 

L. T. N. S. or L. T. R. N. S. or L. T. Rep. N. S. 
Law Tlmes (New Series) Reports, London ;—Amer- 
ican Law Times Reports. 

L. T. O. S. Law Times, Old Serles. 

L. T. R. Law Tlmes Reports, in all the Courts. 

L. V. Rcp. Lehlgh Valiey Reporter, Pennsylvania. 

L. <& B. Bull. Law and Bank Bulletin. 

L. dc B. Ins. Dig. Llttleton and Blatchley’s Insur- 
ance Digest. 

L. & C. or L. dc C. C. C. Leigh & Cave’s Engllsh 
Crown Cases, Reserved. 

L. <€ E. English Law and Equity ReporLs, Boston 
Edition. 

L. d E. Rep. Law and Equity Reporter, New 
York. 

L. <£ Q. t. Plunk. Lloyd and Goold's Cases temporc 
Plunkett, Irish Chancery. 

L. <6 G. t. Sug. Lloyd and Goold temp. Sugden, 
Irish Chancery. 


L. d M. Lowndes & Maxwell’s English Practlce 
Cases, Ball CourL 

L. dc T. Longfleld and Townsend's Reports, Irish 
Exchequer. 

L. d 17. or L. & Wclsb. Lloyd and Welsby’s Mer- 
cantile Cases, English Courts. 

La. Lane’a Reports, English Exchequer Loul I- 
ana Louislana Reports ;—Lane’s English Exchej 
uer Reports. 

La. An. Loulslana Annual Reports ;—Lawyers’ R 
ports, Annotated. 

La. Ann. Louislana Annual Reports. 

Lo Laure des Scr. Traitê des Servitudes rèelics, 
par M. La Laure. 

La. L. J. or Lc. L. J. (Schm.). Loulslana Law 
Journal (Schmldt’s), New Orleans. 

La. T. R. Martln’s Loulslana Term Reports, vols. 
2 - 12 . 

La Thâm. L. C. La Thêmls (Perlodical) Lower 
Canada. 

Lab. Labatt’s Reports, U. S. Dlstrict Ct., Califor- 
nia. 

Lac. Dig. Ry. Dee. or Lacey Dig. Lacey’s Digest of 
Railway Declsions. 

Lack. Leg. R. Lackawanna Legal Record, Scran- 
ton, Pa. 

Ladd. Ladd’s Reports. vols. 59-64 New Hampshlre. 

Lal. R. P. Lalor on Real Property. 

Lalor. Lalor’s Supplement to Hill and Denlo’s 
Reports, New York. 

Lalor, Pol. Econ. Lalor, Cyclopaedia of Politlcal 
Scicnce, Politlcal Economy, etc. 

Lamar. Lamar’s Reports, vols. 2S-42 Florlda. 

Lamb. Lamb’s Reports, Wisconsin. 

Lamb. Arch. or Lamb. Archai. Lambard's Archal- 
onomia. 

Lamb. Const. Lambard, Duties of Constables, etc. 

Lamb. Eir. or Lamb. Eiren. Lambard’s Eirenarcha. 

Lanc. B. The Lancaster Bar, Pennsylvanla. 

Lanc. L. Rev. Laneaster Law Review. 

Land Com. Rep. Land Commissloners Reports, 
Ireland. 

Land. Est. C. Landed Estates CourL 

Lane. Lane’s Reports, English Exchequer. 

Lang. Eq. Pl. Langdell’s Summary of Equlty 
Pleading. 

Lang. Lead. Cas. Langdell’s Leadlng Cases on 
Contracts. 

Lang. L. C. Sales. Langdell’s Leadlng Cases on 
Sales. 

Lahgd. Cont. Langdeli’s Leading Cases on Con- 
tractsLangdell’s Summary of the Law of Con- 
tracts. 

Lans. Lansing's Reports, New York Supreme 
Court Reports, vols. 1-7. 

Lcns. Ch. or Lans. Sel. Cas. Lanslng’s Select 
Chancery Cases, New York. 

Lapcr. Dec. Laperriere’s Speakcr’s Declslons, 
Canada. 

Las Partidas. Las Slcte Partldas. 

Lat. or Latch. Latch’s Reports, Engllsh King’s 
Bench. 

Lath. Lathrop’s Reports, vols. 115-145 Massachu- 
setts. 

Lauder. (Lauder of) Fountainhall's Scotch Ses- 
sion Cases. 

Laur. H. C. Ca. Lauren’s High Court Cases (Kim- 
herly). 

Laur. Prim. Laurence on the Law and Custorn 
of Primogeniture. 

Lauss. Eq. Laussat’s Equlty In Pennsylvanla. 

Laxo Bul. Law Bulletin, San Franciseo. 

Lavo Chron. Law Chronlcie, London Law Chron- 
lcle, Edinburgh. 

Laxo. Con. Lawson on Contracts. 

Law Ex. J. Law Examination Journal, London. 

Law Fr. <£ Lat. Dict. Law French and Latin DIc- 
tionary. 

Law Int. Law Intelllgencer. 

LawJ.Ch. Law Journal, New Series, Chancery. 

LawJ.I.B. Law Journal, New Series, English 
Queen's Bench. 

LawJ.P.D. Law Journal, Probate Divislon. 

LawJ.R.,Q.B. Law Journal Reports, Engllsh 
Queen’s Bench. 
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Law Jour. Law Journal. See L. J. 

Law Jour. (M. <& W.). Morgan and WUliams's Law 
JournU, London. 

LawJour. (Smith’s). J. P. Smith’s Law Journal, 
London. 

LaxoJur. Law’s Jurisdiction of the Federal 
Courts. 

Law Lib. Law Library, Philadelphia (reprint of 
English treatises). 4 

LawLib.N.S. Law Library, New Series, Phila- 
delphia. 

Law Mag. Law Magazine, London. 

Law Neios. Law News, St. Louis, Mo. 

Law Pat. Dig. Law’s Digest of Patent, Copyright 
and Trade-mark Cases. 

Law. Pl. Lawes's Treatise on Pieading in As- 
sumpsit. 

Law Pr. Law’s Practice in the Courts of the 
U. S. 

Law Quart. Rev. Law Quarterly Review, London. 

Law Rec. Law Recorder, Reports in all the Irish 
Courts. 

Law Rep. Law Reporter, Boston; —Law Reports. 
See L. R. 

Law Rep. A. & E. Law Reports, Admiralty and 
Ecclesiastical. 

Law Rep. App. Cas. Law Reports, Appeal Cases. 

Law Rep. C. C. Law Reports, Crown Cases. 

Law Rep. C. P. or Law Rep. C. P. D. Law Reports, 
Common Pleas Diyision. 

Law Rep. Ch. Law Reports, Chancery Appeal 
Cases. 

Law Rep. Ch. D. Law Reports, Chancery Division. 

Law Rep. Eq. Law Reports, Equity Cases. 

Law Rep. Ex. or Law Rep. Ex. D. Law Reports, Ex- 
chequer Dlvision. 

Law Rep. H. L. Law Reports, Hpuse of Lords, 
Engllsh and Irish Appeal Cases. 

Law Rep. H. L. Sc. Law Reports, Scotch and Di- 
vorce Appeal Cases, House of Lords. 

Law Rep. Ind. App. Law Reports, Indian Appeals. 

Law Rep. Jr. Law Reports, Irish. 

Law Rep. Misc. D. Law Reports, Miscellaneous Di- 
vision. 

Law Rep. N. S. Monthly Law Reporter, Boston. 

Law Rep. P. C. Law Reports, Privy Council, Ap- 
peal Cases. 

Law Rep. P. & D. Law Reports, Probate and DI- 
vorce Cases. 

Law Rep. Q. B. or Law Rep. Q. B. D. Law Reports, 
Queen’s Bench Division. 

Law Repos. Carolina Law Repository, North Car- 
olina. 

Law Rep. (Tor.). Law Reporter, Toronto. 

Law Repos. Carolina Law Repository, North Car- 
olina. 

Law Rev. Law Review, London. 

Law Rev. Qu. Law Review Quarterly, Albany, 
N. Y. 

Law Rev. & Qu. J. Law Review and Quarterly 
Journal, London. 

Law Stu. Mag. Law Students’ Magazine, London. 

Law Times or Law Times N. S. or Law Times Rep. 
N. S. Law Times Reports, Nevr Series, English 
Courts, with Irish and Scotch Cases. 

Law Times (Scranton). Law Times, Scranton, Pa. 

Law Weekly. Law Weekly, New York. 

Law & Mag. Mag. Lawyers’ and Magistrates’ Mag- 
azine, London. 

Lawes C. Lawes on Charter Partles. 

Laxoes Pl. Lawes on Pleading. 

Lawr. or Lawrenee. Lawrence’s Reports, vol. 20 
Ohio. 

Lawrence Comp. Dec. Lawrence's First Comptrol- 
ler’s Decisions. 

Laws. Cas. Crim. L. Lawson’s Leading Cases In 
Criminal Law. 

Laws. Cas. Eq. Lawson's Leading Cases in Equity 
and Constitutional Law. 

Laws. Lead. Cas. Simp. Lawson’s Leadlng Cases 
Simplified. 

Lawson Cont. Lawson on Contracts. 

Lawson t Usages & Cust. Lawson on the Law of 
Usages and Customs. 

Lawy. Mag. Lawyers’ Magazine. 

Lay. Lay's Reports, English Chancery. 


Ld. Ken. Lord Kenyon’s English King’s Bench 
Reports. 

Ld. Raym. Lord Raymond’s English Klng’s 
Bench Reports. 

Le Mar. Le Marchant’s Gardner Peerage Case. 

Lea or Lea B. J. Lea’s Tennessee Reports;— 
Leach. 

Leaeh or Leach C. C. Leach's Crown Cases, Eng- 
lish Courts. 

Leach C. L. Leach, Cases in Crown Law. 

Leaeh Cas. or Leaeh Cl. Cas. Lcach’s Club Cases, 
London. 

Lead. Cas. Am. American Leading Cases, by Hare 
& Wallace. 

Lead. Cas. Eq. White and Tutor’s Leadlng Cases 
in Equity. 

Leake. Leake on Contracts ;—Leake’s Digest of 
the Law of Property in Land. 

Leake, Cont. or Leake Contr. Leake on Contracts. 

Leg. El. Dr. Civ. Rom. or Lec. Elm. Legons Elê- 
mentaries du Droit Civil Romain. 

Le Droit C. Can. Le Droit Civil Canadlan, Mon- 
treal. 

Lee. Lee’s English Ecclesiastical Reports;— 
Lee’s Reports, vols. 9-12 Callfoj’nia. 

Lee Abs. Lee on Abstracts of Tltle. 

Lee (Cal.). Lee’s Reports, -California. 

Lee Cas. Ecc. Lee’s Cases, English Ecclesiastlcal 
Courts. 

Lee Cas. t. H. or Lee & H. Lee’s Cases tempore 
Hardwlcke, English King’s Bench. 

Lee,Dict. or Lee Pr. Lee’s Dictionary of Practice. 

Lee G. Sir George Lee’s English Ecclesiastical 
Reports. 

Leese. Leese's Reports, vol. 26 Nebraska. 

Lef. Dec. Lefevre’s Parliamentary Decislons, re- 
ported by Bourke. 

Lefroy. Lefroy's English Railroad and Canal 
Cases. 

Leg. Leges. 

Leg. Adv. Legal Adviser, Chicago, III. 

Leg. Alfred. Leges Alfredi (laws of King Alfred.) 

Leg. Bxbl. Legal Bibliography, by J. G. Marvin. 

Leg. Burg. Leges Burgorum, Scotland. 

Leg. Canut. Leges Canutl (Iaws of King Canute 
or Knut.) 

Leg. Chron. or Leg. Chron. Rep. Legal Ghronlcle 
Reports, Pottsville, Pennsylvania. 

Leg. Edm. Leges Edmundi (laws of King Ed- 
mund.) 

Leg. Ethel. Leges Ethelredl. 

Leg. Exam. Legal Examlner, London. 

Lcg. Exam. N. S. Legal Examiner, New Series, 
London. 

Leg. Exam. <£ L. C. Legal Examiner and Law 
Chronlcle, London. 

Leg. Exam. & Med. J. Legal Examlner and Med- 
ical Jurist, London. 

Leg. Exam. W. R. Legal Examiner, Weekly Re- 
porter, London. 

Leg. Exeh. Legal Exchange, Des Moines, Iowa. 

Leg. G. Legal Guide, London. 

Leg. Gaz. or Leg. Gaz. R. or Leg. Gaz. Rep. (Pa.). 
■Legal Gazette Reports, Pennsylvania. 

Leg.H.l. Laws.of [King] Henry the First. 

Leg. Inq. Legal Inquirer, London. 

Leg. Int. Legal Intelligeucer, Philadelphia. 

Leg. News. Legal News, Montreal. 

Leg. Obs. Legal Observer, London. 

Leg. Oler. The Laws of Oleron. 

Leg. Op. Legal Opinlons, Harrlsburg, Penna. 

Leg. Out. Legge on Outlawry. 

Leg. Rec. Rep. Legal Record Reports. 

Leg. Rem. Legal Remembrancer, Calcutta High 
Court. 

Leg. Rep. Legal Reporter, Nashville, Tenn. 

Leg. Rep. (Ir.). Legal Reporter, Irish Courts. 

Leg. Rev. Legal Review, London. 

Leg. Rhod. Laws of Rhodes. 

Leg. T. Cas. Legal Tender Cases. 

Leg. Ult. The Last Law. 

Leg. Wisb. Laws of Wisbuy. 

Leg. Y. B. Legal Year Book, London. 

Leg. & Ins Rept. Legai and Insurance Reporter, 
Philadelphia. 
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Legg. Leggett’s Reports, Slnd, India. 

Legge. Legge’s Supreme Court Cases, New South 
Wales. 

Lcgul. The Leguleian, London. 

Lchigh Val. L. Kep. Lehigh Valley Law Reporter. 

Leigh. Leigh’s Reports, Virginla. 

Leigh N. P. Leigh’s Nisi Prius Law. 

Leigh d C. Lclgh and Cave’s Crown Cases, Eng- 
llsh Courts. 

Leigh d D. Conv. Leigh and Dalzell on Conversion 
of Propcrty. 

Leith R. P. St. Lelth’s Real Property Statutes, 
Ontarlo. 

Le Mar. Le Marchant's Gardner Peerage Case. 

Leo. or Leon. Leonard's Reports, Engiish Klng’s 
Bench. 

Lest. P. L. or Lest. P. L. C. Lester's Declsions In 
Public Land Cases, U. S. 1860-70. 

Leste.r. Lester’s Reports, vols. 31-33 Georgla. 

Lcstcr Supp. or Lcst. d But. or Lcstcr d B. Lester & 
Butler’s Supplement to Lester’s 33d Georgia Reports. 

Lev. Levinz’s Reports, Engllsh King’s Bcnch. 

Lew. Lewln’s EngHsh Crown Cases Reserved;— 
Lewis, Missourl;—Lewis’s Reports, Nevada. 

Leiü. C. C. Lewln’s Crown Cases, Engllsh Courts. 

Lew. C. L. or Leio. Cr. Law. Lewis’s Crimlnal Law 
of the U. S. 

Lew L. Cas. or Lew. L. Cas. on L. L. Lewls's Lead- 
ing Cases on Public Land Law. 

Lew. L. T. in Phila. Lewis on Land Titles in Phil- 
adelphia. 

Lew. Perp. Lewls on the Law of Perpetulties. 

Lew. Pr. Lewis's Principles of Conveyancing. 

Lew. Stocks. Lewis on Stocks, Bonds, etc. 

Leto. Tr. Lewin on Trusts. 

Lewis. Lewis’s Reports, vols. 29-35 Missouri Ap- 
peals ;—Lewis’s Reports, vol. 1 Nevada Lewls’a 
Kentucky Law Rcporter. 

Lewis, Perp. Lewls on the Law of Perpetuity. 

Lex Cust. Lex Custumaria. 

Lex.Jurid. Calvinus, Lexicon Juridicum Juris 
Caesari simul et Canonici, etc. 

Lex Man. Lex Maneriorum. 

Lex Mer. or Lex Mer. Red. Lex Mercatoria, by 
Beawcs. 

Lex Mer. Am. Lex Mercatorla Amerlcana. 

Lex Parl. Lex Parüamentarla. 

Lex Salic. Lcx Salica. 

Ley. Ley’s English Klng’s Bench Reports Ley’s 
Reports, English Court of Wards and other Courts. 

Lib. Liber (book) ;—Library. 

Lib. Ass. Liher Assisarum (Part 5 of the Year 
Books). 

Lib. Ent. Old Book of Entrles. 

Lib. Feud. Liber Feudorum; Consuetudines Feu - 
dorum, at end of Corpus Juris Civilis. 

Lib. Intr. Liber Intrationum: Old Book of En- 
tries. 

Lib.L.&Eq. Library of Law and Equity. 

Lib. Niger. Liber Niger, or the Black Book. 

Lib. Pl. I.iber Placitandi, Book of Pleading. 

Lib. Reg. Register Books. 

Lib. Rub. Liber Ruber, the Red Book. 

Lib. Tcn. Liber Tenementum. 

Lieb. Civ. Lib. Lieber on Civll Llberty and Sclf- 
Government. 

Lieb. llerm. Licber’s Hermeneutics. 

Lieber Civ. Lib. Lieber on Civil Llberty and Self- 
Government. 

Lifc d Acc. Ins. or Life d Acc. Ins. R. Life and Ac- 
cldent Insurance Reports (Bigelow’s). 

Lig. Dig. Llgon’s Digcst (Alabama). 

Lil. Lilly’s Rcports or Entries, English Court of 
Asslze. 

Lil. Abr. Lllly’s Abrldgment. 

Lil. Rcg. Lllly’s Practical Reglster. 

Lind.Jur. Lindley’s Jurlsprudence. 

Lind. Part. or Lindl. Partn. Llndley on Partner- 
shlp. 

Linnlnd. Llnn’s Index of Pennsylvania Rcports. 

Linn, Laws Prov. Pa. Llnn on the Laws of the 
Provlnce of Pennsylvania. 

Lit. or Litt. Llttell’s Kentucky Reports Little- 
tou’s Engllsb Common Pleas and Exchequer Reports. 

Lit. Sel. Ca. Littell’s Select Kentucky Cases. 


Lit. 8. Littleton, sectlon. 

Lit. Ten. Littleton’s Tcnures. 

Lit.&Bl.Dig. Lmleton & Blatchley’s Insuranct 
Dlgest. 

LUt. (Ky.). Llttrll's Reports, Kentucky. 

Lilt. Scl. Cas. Littell’s Select Cases, Kentucky. 

Litt. Ten. Littleton’s Tenures. 

Litt. & B. Littleton and Blatcbley's Digest of In- 
suranco Declsions. 

Littell. Littell’S Kentucky Reports. 

Littleton. Littleton’s Engllsh Common Pleas and 
Exchequer Reports. 

Liv. Livre, Book. 

Liv. Cas. Llvingston’s Cases ln Error, New York. 

Liv. Jud. Op. Livlngston’s Judiclal Oplnlons, New 
York. 

Liv. L. Mag. Llvlngston’s Law Magazine, New 
York. 

Liv. L. Rrg. Llvlngston’s Law Register, New York. 

Livcrm. Ag. Llvermore on Prlncipal and Agent. 

Liverm. Diss. Livcrmore’s Dlssertation on tbo 
Contrariety of Laws. 

Liz. Sc. Exch. Llzars’s Scotcb Exchequer Cases. 

Ll. Lcges, Laws. 

Ll. d C. t. P. Lloyd & Goold's Irisb Chancery Re- 
ports lempore PIunketL 

Ll. d G. t. S. Lloyd & Goold’s Irlsh Cbancery Re- 
ports teinpore Sugden. 

Ll. d W. or Lloyd d W. Lloyd & Welsby’s English 
Mercantile Cases. 

Llo. Ch. St. Lloyd’s Chltty’s Statutes. 

Llo. T. M. Lloyd on Trademarks. 

Llo. & G. t. P. Lloyd and Goold’s Reports, tem- 

pore Plunkett, Irlsh Chancery. 

Llo. d G. t. S. Lloyd and Goold’s Reports, tem - 
pore Sugden, Irish Chancery. 

LZo. d W., Lloyd <& W., or Llo. d W. Mer. Cas. 
Lloyd and Welsby’s Mercantile Cases, Engllsh 
King’s Bench. 

Loc. cit. Loco citato, ln the place cited. 

Loc. Ct. Gaz. Local Courts and Munlcipal Gazette, 
Toronto, OnL 

Locc. de Jur. Mar. Loccenius, de Jure Maritimo 
et Navall. 

Lock. Rev. Ca. or Lock. Rev. Cas. Lockwood’s Re- 
versed Cases, New York. 

Locus Standi. Locus Standl Rcports, Engllsh. 

Lofft. LofTt’s Reports, English King’s Bench. 

Lofft, Append. Lofft’s Maxims, appended to Loflt’s 
Reports. 

Log. Comp. Logan’s Compendium of Engllsh. 
Scotch, and Ancient Roman Law*. 

Lois des Batim. Lois des Batiraents. 

Lom. C. II. Rep. Lomas’s City Hall Reporter, New 
York. 

Lom. Dig. Lomax’s Digest of the Law of Real 
Property ln the U. S. 

LoutZ. London Encyclopedia. 

Lond.Jur . London Jurist, Reports In all the 
Courts. 

Lond. Jur.N. S. London Jurlst, New Serles. 

Lond. L. Mag. London Law Magazinc. 

Long Q. ot Long Quint. Long Quinto (Year Books, 
Part X). 

Longf. d T. or Long. d Toicn. Longfleld & Town- 
send’s Irlsh Exchcquer Reports. 

Lor. Inst. Lorimer’s Instltutcs. 

Lor. d Russ. Loring & Russell, Election Cases, 
Massachusctts. 

Lords Jour. Journal of the Ilouse of Lords. 

Lorcnz (Ceylon). Lorenz’s Ccvlon Rcports. 

Loring d Russcll. Loring i: Kussell’s Mas. achu- 
setts Election Cases. 

Lou. ot Louis. Loulslana (see La.). 

Louis. Code. Civil Code of Loulsiana. 

Love. Wills. Lovelass on Wllls. 

Low.orLow.Dis. LoweH’s Deeisions. U. S. Dlst. 
of Massachusetts. 

Loiü. Can. or Low. Can. R. Lower Canada Reports. 

Low.Can.Jur. Lowcr Canada Jurist, Montreal. 

Lo\o. Can. L. J. Lower Canada Law Journal. 

Low. Can. Rcpts. Lower Canada Reports. 

Low. C. Scign. or Low. Can . Seign. Lower Canada 
Seignorial Rcports. 


/ 
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Lowell. Lowell’s United Statcs District Court Re- 
ports. 

Loton. Av. Lowndes on Avcrage. 

Lown. Col. Lowndes on Collisions at Sea. 

Lown. Leg. Lowndes on Legacies. 

Lown. M. <& P. Lowndes, IMaxwell and Pollock’s 
Bail Court Rcports, English. 

Lown. & M. Lowndes and Maxwell's Ball Court 
Reports, English. 

LubeEq. Lube on Equlty Pleading. 

Luc. or Lucas. Lucas's Rcports, Part X Modern 
Reports. 

Lud. El. Cas. Luder’s Election Cases, English. 
Ludd. or Ludden. Ludden’s Reports, vols. 43, 44 
Maine. 

Lum. Cas. or Lum. P. L. Cas. Lumley’s Poor Law 

Lum. Parl. Pr. Lumley’s Parllamentary Practice. 
Lum. Set. Lumley on Settlcments and Removal. 
Lumpkin. Lumpkin’s Reports, vols. 59-77 Georgia. 
Lush. or Lush. Adm. Lushington’s Admiralty Re- 
ports, English. 

Lush. P. L. Lushlngton on Prize Law. 

Lush Pr. Lush’s Common Law Practice. 

Lut. Lutwyche’s Reports, English Common Pleas. 
Lut. Elec. Cas. Lutwyche's Election Cases, Eng- 
lish. 

Lut. Ent. Lutwyche’s Entries. 

Lut. R. C. Lutwyche’s English Rcgistration Ap- 
peal Cases. 

Lutw.E. Lutwyche’s English Common Pleas Re- 
ports. 

Luz. L. J. Luzerne Law Journal. 

Luz. L. T. Luzerne Law Times. 

Luz. Leg. Oö. Luzerne Legal Observer, Carbon- 
dale, Pa. 

Luz. Leg. Reg. Luzerne Legal Register, Wilkes- 
barre, Pa. 

Lynd. Prov. Lyndwood’s Provinclales. 

Lyne. Lyne’s Reports, Xrish Chancery. 

M. Massachusetts; — Maryland; — Maine; — 
Michigan; — Minnesota; — Mississippi ; — MIs- 
souri;—Montana ;—Queen Mary; thus 1 M. slgnifies 
the first year of the reign of Queen MaryMichael- 
mas Term. Mortgage;—Morison’s Dictionary of De- 
cisions, Scotch Court of Session;—Session Cases, 
3d Series, Scotland (Macpherson);—See Mc. 

M. A. Missouri Appeals. 

M. Cos. Magistrates' Cases. 

M. C. C. Moody’s English Crown Cases, Reserved. 
M. D. Jc D. or M. D. <& De G. Montague, Deacon and 
DeGex’s Reports, Engllsh Bankruptcy. 

M. G. <& S. Manning, Granger and Scott’s Re- 
ports, English Common Pleas, Common Bench Re- 
ports, vols. 1-8, 

M. L. Mercian Law. 

M. L. J. Memphis Law Journal, Tennessee. 

M. L. R. Maryland Law Record, Baltimore. 

M. M. R. Mitchell’s Maritime Register, London. 

M. P. C. Moore’s Privy Council Cases, English. 
M. R. Master of the Rolls. 

M. St. More’s Notes on Stair's Institutes. 

M. T. Michaelmas Term. 

M. & A. or M. <& Ayr. Montagu & Ayrton’s English 
Bankruptcy Reports. 

M. <& B. Montagu and Bllgh’s Reports, English 
Bankruptcy. 

M. <& C. Mylne & Craig’s English Chancery Re- 
ports;—Montagu & Chitty’s English Bankruptcy 
Reports. 

M. <& C. Bankr. or M. Jc Cht. Bankr. Montagu and 
Chitty’s Bankruptcy Reports, English. 

M. <& G. Manning & Granger’s English Common 
Pleas Reports;—Maddock & Geldart’s English Chan- 
cery Reports, vol. 6 Maddock’s Reports. 

M. <& Gel. Maddock & Geldart’s English Chancery 
Reports, vol. 6 Maddock’s Reports. 

M. <& Gord. Macnaghten & Gordon’s English Chan- 
cery Reports. 

M. & H. Murphy and Hurlstone’s Exchequer Re- 
ports. 

M. d K. Mylne and Keen’s Reports, English Chan- 
cery. 

M. &, M. Moody and Malkin’s Reports, English 
Nisi Prius. 


M. & McA. Montague and McArthur’s Reports, 
English Bankruptcy. 

M. <& P. Moore and Payne's Reports, Engllsh 
Common Pleas and Exchequer. 

M. <& R. Manning & Ryland’s English King’s 
Bench Reports ;—Moody & Robinson’s English Nisi 
Prius ReportsMaclean & Robinson’s Scotch Ap- 
peal Cases. 

M. & R. M. C. Manning and Ryland’s Magistrate 
Cases, Engllsh King’s Bench. 

M. & Rob. Moody and Robinson’s Nisi Prius Cas- 
es, English Courts. 

M. <& S. Maule & Selwyn’s English King’s Bench < 
Reports;—Moore & Scott’s English Common Pleas 
Reports;—Manning & Scott’s Reports, vol. 9 Com- 
mon Bench. ‘ 

M. <& Scott. Moore and Scott’s Reports, English 
Common Pleas. 

M. <& W. Meeson and Welsby’s Reports, English 
Exchequer. 

M. <& Y. Martln and Yerger’s Reports, Tennessee. . 
Mac. Macnaghten’s English Chancery Reports. 
MacAr. MacArthur’s District of Columbia Re- 
ports;—MacArthur’s Patent Cases. 

MacAr. Pat. Ccls. MacArthur’s Patent Cases. 

MacAr. <& M. or MacAr. <& Mackey. MacArthur and 
Mackey, Reports of Dlstrlct of Columbia Supreme 
Court. 

MacArth. or MacArthur. MacArthur’s District of 
Columbia Reports ;— MacArthur’s Patent Cases. 

MacArth. Pat. Cas. MacArthur, Patent Cases, Dis- 
trict of Columbia. 

Mac. N. Z. Macassey’s New Zealand Reports. 

Mac. Pat. Cas. Macrory’s Patent Cases. 

Mac. & G. Macnaghten & Gordon's English Chan- 
cery Reports. 

Mac.&Rob. Maclean & Robinson’s Scotch Appeal 
Cases. 

Macas. Macassey’s Reports, New Zealand. 

Macc. Cas. Maccola’s Breach of Promise Cases. 
Maccl. Macclesfield’s Reports, 10 Modern Reports. 
Maccl. Tr. Macclesfield’s Trial (Impeachment), 
London, 1725. 

Maccles. Macclesfield’s Reports (10 Modern). 
Macd. Jam. Macdougall’s Jamaica Reports. 

Macf. or Macfar. Macfarlane’s Reports, Jury 
Courts, Scotland. 

Macf. Pr. Macfarlane's Practice of the Court of 
Session. 

Mack. C. L. Mackeldey on Civll Law. 

Mack. Cr. L. Mackenzie on the Criminal Law of 
Scotland. 

Mack. Jnst. Mackenzie’s Institutes of the Law of 
Scotland. 

Ma.ck. Obs. Mackenzle’s Observations on Acts of 
Parliament. 

Mack. Rom. L. Mackenzie’s Studies in Roman 
Law. 

Mackeld. Mackeldey on Modern Civil Law;— 
Mackeldey on Roman Law. 

Mackeld. Civil Law. Mackeldey on Modern Civil 
Law. 

Mackeld. Rom. Law. Mackeldey on Roman Law. 
Mackey. Mackey’s Supreme Court Reports, Dis- 
trict of Columbia. 

Macl. McLean’s United States Circuit Court Re- 
ports ;— Maclaurin’s Scotch Criminal Decisions. 

Macl. Dec. Maclaurin’s Decisions, Scotch Courts. 
Macl. Sh. Maclachlan on Merchant Shipping. 

Macl. <& R. Maclean and Robinson’s Scotch Ap- 
peals. 

Macn. Macnaghten's Select Cases in Chancery 
tempore King;— W. H. Macnaghten’s Reports, Xndia. 
Macn. C. M. Macnaghten on Courts Martial. 

Macn. F.ov Macn. (Fr.). Sir Francis Macnagh- 
ten’s Bengal Reports. 

Macn. N. A. Beng. Macnaghten’s Nizamut Adaw- 
lut Reports, Bengal. 

Macn. Nul. Macnamara on Nullities and Irregu- 
larities in the Practice of the Law. 

Macn. S. D. A. Beng. (W. H.) Macnaghten’s Sudder 
Dewanny Adawlut Reports, Bengal. 

Macn. <& G. Macnaghten and Gordon’s Reports, 
English Chancery. 

Maconib C. M. Macomb on Courts Martial. 
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Macph. Macpherson, Lee & BeH's (Third Series) 
Scotch Court of Session Cases. 

Inf. Macpherson on Infancy. 

Macph. Jud. Com. Macpherson, Practlce of the 
Judicial Committee of the Privy Counell. 

Macph. Priv. Coun. Macpherson’s Privy Council 
Practice. 

Macq. Macqueen’a Scotch Appeal Cases (House 
of Lords). 

Macq. Deb. Macqueen's Debates on Llfe Peerage 
Question. 

Macq. II. L. Cas. Macqueen’s Scotch Appeal Cases 
(Ilouse of Lords). 

Macq. II. <£• W. Macqueen on Husband and Wife. 

Macq. M. dc D. Macqueen on Marriage and Di- 
vorce. 

Macr. P. Cas. Macrory’s Patent Cases. 

Macr. & II. Macrae and Hertsiet’s Insolvency 
Cases. 

J/acSiam. Mincs. MacSwinney, Law of Mincs, 
Quarries, and Mlnerals. 

Mad. Maddock’s English Chancery Reports;—Ma- 
dras;—Maddox’a Reports, vols. 9-19 Montana. 

Mad. Exch. Madox’s History of the Exehequer. 

Mad. Form. Madox’s Formulare Angiicarum. 

Mad. II. C. or Mad. II. Ct. Rep. Madras High Court 
Reports. 

Mad.Jur. Madras Jurist, India. 

Mad. Papcrs. Madison’s (James) Papers. 

Mad. S. D. A. R. or Mad. S. D. R. Madras Sudder 
Dewanny Adawlut Reports. 

Mad. Sel. or Mad. Sel. Dec. Madras Select Decrees. 

Mad. Ser. Madras « Series (East) India Law Re- 
ports. 

Mad.&B. Maddox & Bach’s Rcports, vol. 19 Mon- 
tana. 

Mad. <£ Gel. Maddock & Geldart’s English Chan- 
cery Reports, vol. 6 Maddock’s Reports. 

Madd. Maddock's English Chancery Reports;— 
Maddox's Reports, vols. 9-18 Montana. 

Madd. Ch. Pr. Maddock’s Chancery Practice. 

Madd. & G. Maddock and Geidart’s Reports, Eng- 
lish Chancery (vol. 6, Maddock’s Reports). 

Mag. Tho Magistrate, London. 

Mag. Cas. Magistrates’s Cases, especially the se- 
ries edited by Bittleston, Wise, & Parnell. 

Mag. Char. Magna Carta or Charta. See Bar- 
ringtoq's Revised Statutes of England, 1870, vol. 1, 
p. 81, and Coke’s Second Institute, vol. 1, flrst 78 
pages. 

Mag. Dig. Magrath’s South Carolina Digest 

Mag. Ins. Magen on Insurance. 

Mag. (Md.). Magruder’s Reports, Maryland, vols. 
1-2. 

Mag. Rot. Magus Rotulus (the Great Roli of the 
Exchequcr). 

Mag. d- M. <£ P. L. Magistrate and Munlcipal and 
Parochial Lawyer. 

Magr. or Magruder. Magruder’s Reports, vola. 1, 
2 Maryland. 

ilfaine. Maine Reports. 

Maine Anc. L. or Mainc Anc. Law. Maine on An- 
clent Law. 

Maine, Popular Govt. Maine, Popular Government. 

Maine Vil. Com. Maine on Viliage Communities. 

Maitland. Maitland’s Manuscript Scotch Session 
Cases. 

Mal. Malyne's Lex Mercatoria. 

Mall. Ent. Mallory’s Modern Entries. 

Malloy. Malloy’s Irish Chancery Rcports. 

Malone. Editor, vols. 6, 9, and 10, Heiskell’s Ten- 
nesseo Reports. 

Man. Manning’s Reports (Engllsh Court of Revl- 
eion) ;—Manitoba ;—Manning’s Reports, vol. 1 Mich- 
Igan ;—Manuscrlpt;—Manson’s Engllsh Bankruptcy 
Cases. 

Man. Cas. Manumlssion Cases In New Jersey, by 
Bloomfleid. 

Man. Ei. Cas. Mannlng’s English Electlon Casea 
(Court of Revlsion). 

Man. Exch. Pr. Manning’s Exehequcr Practlce. 

Man. Gr. d- S. Manning, Granger and Scott’s Re- 
ports, Engllsh Common Pleas. 

Man. Int. Law. Hannlng, Commentarles on the 
Law of Nations. 


Afan. L. R. Manitoba Law Reports. 

Man. d G. Manning and Granger’s R-ports, Eng- 
Ilsh Common Pleas. 

Man. d R. or Man. J Ry. Manning and P.yland's 
Rcports, Engiish King’s Bcnch. 

Afan. d R. Mag. Cas. or Man. <1- Rj. Ma ?. Cas. M 

ning and Ryland’s Maglstrate Casea, English King » 
Bench. 

Man. <£ S. Manning & Scott’s Report.;, vwL 9 L 
mon Bench. 

Afanb. Coke. Manby'a Abridgment of Coke’s II - 
ports. 

Manitoba. Armour’s Queen’a Beneh and C^unty 
Court Rcports tempore Wood, Manitoba ;—Mamtoba 
Law Rcports. 

Manl. Fines. Manlcy on Fines. 

Mann. Manning’s Reports, Mlchigan Reports, 
vol. 1. 

Mann. Com. Mannlng’s Commentarles on the Law 
of Nations. 

Manning. Manning’s Unreported Cases ;—Loulsl- 
ana ;—Manning’s Reports, vol. 1 Mlchigan. 

Manning, La. Unreported Cases, Loui. iana. 

Mans. Mansfleld’s Reports, vols. 49-52 Arkansas ; 
—Manson, English Bankruptey Cases. 

Manson. Manson’s Engiish Bankruptcy Cases. 

Manum. Cas. or Manum. Cascs. Manumission Cas- 
es, New Jersey (Bloomfleld’s). 

Manw. or Manw. For. Laws. Manwood’s Forest 
Laws. 

Mar. March’s English King’s Bench Reports;— 
Marshali’s United States Cireuit Court Reports;— 
Marshall’s Kentucky Reports ;—Martin’s Louisiana 
Reports ;—Martin’s North Carolina Reports ;—Mar- 
shail’s Reports, Bengal ;—Maryland ;—Maritime. 

Mar. Br. March’s Translation of Brook’s New 
Cases. 

Afar. L. C. or Afar. L. Cas. or Mar. L. Rcp. Maritlme 
Law Cascs (Crockford’s), English. 

Mar. L. C. N. S. or Afar. L. Cas. N. S. or Mar. L. 
Rep. N. S. Maritime Law Reports, New Series (As- 
pinall’s), Engiish. 

Mar.La. Martin’s Louisisna Reports. 

Mar.N.C. Martin’s North Carolina Reports. 

Mar. N. S. Martin’s Louislana Reports, New Se- 
ries. 

Mar.R. English Maritime Law Reports. 

Mar. Rec. B. Martin’s Recital Book. 

Mar. Reg. Mitehell’s Maritime Reglster, London. 

March. March’s Translation of Brooke's New 
Cases, King’s Beneh. 

March N. C. March’s New Cases, English King’s 
Beneh. 

Afarine Ct. R. Marine Court Reporter (McAdam’s), 
New Tork. 

Mark. El. Markley’s Elements of Law. 

Marks <£ Sayre. Marks & Sayre’s Reports, vol. 108 
Alabama. 

Marr. MarrJott’s English Admiralty Dcclslons 
Marrack’s European Assurance Cases. 

Afarr. Adm. Marrlott’s Reports, English Admir- 
alty. 

Mars. Marsdcir’fc English Admiralty Reports. 

Marsh. Marshall’s United States Circuit Court 
Decisions;— Marshall’s Engllsh Common Pieas Re- 
ports ;— Marshall’s Bengal Reports ;—Marshall, Ken- 
tucky ;— Marshall’s Reports, vol. 4 Utah. 

Marsh. (A. K.). A. K. Marshali's Kcntueky Re- 
ports. 

Marsh. Beng. Marshall’s Reports, Beugai. 

Afarsh. C. P. Marshall’s English Common Pleas 
Reports. 

Marsh. Calc. Marshall’s Reports, Caieutta. 

Marsh. Ceylon. Marshall’s Ceylon Reports. 

Marsh. Dec. Marshall’s United States Circuit 
Court Decislona (Brockenbrough) ;—Marshall on the 
Federal Constltution. 

Marsh. Ins. Marshall on Insuranee. 

Marsh. J. J. J. J. Marshail’s Reports, Kentueky. 

Marsh. (Ky.) or Marsh. A. K. A. K. Marshall’s Re- 
ports, Kentucky. 

Marsh. Op. Marshall’s (Chlef Justice) Constitu- 
tlonal Opiulons. 

Mart. or Mart. (La J. Martia’s Reports, Louisl- 

ana(see Martin). 
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Mart. Cond. La. Martin’s Condensed Louislana 
Reports. 

Mart. Dec. United States Deelsions In Martin’s 
North Carolina Reports. 

Mart. (Ga.). Martin’s Reports, Georgia. 

Mart. (Ind.). Martin’s Reports, Indiana. 

Mart. (La.). Martin’s Louisiana Reports. 

Mart. Law Nat. Martin’s Law of Nations. 

Mart. (N. C.). Martin’s Reports, North Carolina. 

Mart. N. S. or Mart. (La.) N. S. Martin’s Re- 
ports, Ncw Series, Louisiana. 

Mart. 0. S. (La.). Martin’s Louisiana Reports, Old 
Series. 

itTarf. ü. S. C. C. Martln's United States Circuit 
Court Reports. 

Mart. & Y. or Mart. & Yeag. Martin and Yeager’s 
Reports, Tennessee. 

Marth. W. Ca. Martha Washington Case, see Unit- 
States v. Cole, 5 McLean, 513, Fed. Cas. No. 14,832. 

Martin : Martin’s Louisiana Reports ;—Martin's 
North Carolina ReportsMartin’s Reports, vols. 
21-30 Georgia;—Martin’s Reports, vols. 54-70 Indi- 
ana. 

Martin Jndex. Martin’s Index to Virginia Reports. 

Marv. Marvel’s Reports, Delaware. 

Marv. Av. Marvin on General Average. 

Marv. Leg. Bibl. Marvin’s Legal Bibliography. 

Marv. Salv. or Marv. Wr. & S. Marvin on Wreck 
and Salvage. 

Maryland. Maryland Reports. 

Mas. or Mason (U. S.). Mason’s Unlted States Cir- 
cult Court Reports. 

Mass. Massachusetts ;—Massachusetts Reports. 

Mass. Dr. Com. Masse’s Le Droit Commercial. 

Mass. Elec. Ca. Massachusetts Election Cases. 

Mass. L. R. Massachusetts Law Reporter, Boston. 

Massey v. Headford. An Irish Criminal Conversa- 
tlon Case, 1804. Originally printed in Ireland and 
reprinted both in New York and Philadelphia. 

Mast. Master’s Reports, vols. 25-28 Canada Su- 
preme Court. 

Mat. Mathews. 

Mat. Par. or Paris. Matthew Paris, Historia Ml- 
nor. 

Math. Ev. Matthews on Presumptive Evidence. 

Mathews. Mathews’s Reports, vols. 6-9 West Vir- 
ginia. 

Mats. or Matson. Matson’s Reports, vols. 22-24 
Connecticut. 

Matth. (W. Va.). Matthews’s Reports, West Vir- 
ginia Reports, vol. 6. 

Matth. Com. Matthews’s Gulde to Commissions in 
Chancery. 

Matth. Dig. Matthews’s Digest. 

Matthews. Matthews’s Reports, vol. 75 Virginla. 

Mau. & Pol. Sh. Maude and Pollock’s Law of Ship- 
ping. 

Mau. & Sel. Maule & Selwyn’s Reports, Engllsh 
King’s Bench. 

Maude & P. Mer. Shipp. Maude & Pollock’s Law of 
Merchant Shipping. 

Mavde <Jc P. Shipp. Maude & Pollock’s Law of Mer- 
chant Shippiag. 

Maug. Lit. Pr. Maughan on Literary Property. 

Maul. & Sel. or Maule <6 S. Maule & Selwyn’s Eng- 
llsh King’s Bench Reports. 

Maur. Dcc. Mauritius Declsions. 

Max. Maxims. 

Max. Dig. Maxwell’s Nebraska Digest. 

MaxV). Jnt. Sts. or Maxw. Jnterp. St. Maxwell on 
the Interpretation of Statutes. 

May Const. Hist. May’s Constltutlonal Hlstory of 
England. 

May Crim. L. May’s Crlminal Law. 

May Fr. Conv. May on Fraudulent Conveyances. 

May Hist. May’s Constitutional History of Eng- 
land. 

May Ins. May on Insurance. 

May. Merg. Mayhew on Merger. 

May P. L. or May, Parl. Law. May’s Parllamentary 
Law. 

May, Parl. Pr. May’s Parliamentary Practice. 

Maymo Jnst. Maymo’s Romani et Hispani Juris 
Institutiones. 


Mayn. Maynard’s Reports, Edward II. (Year 
Books, Part I). 

Mayne Dam. Mayne on Damages. 

MayoJust. Mayo’s Ju-sticc. 

Mayo & Moul. Mayo and Moulton’s Pension Laws. 

M cAl. or McAll. McAIllster’s Unlted States Circult 
Court Reports. 

McArth. McArthur’s Reports, Dist. of Columbia. 

McArth. C. M. McArthur on Courts Martlal. 

McBride. McBride’s Reports, vol. 1 Missouri. 

McCah. or McCahon. McCahon’s Reports, Supreme 
Court of Kansas and U. S. Courts, Dist. of Kansas. 

McCall Pr. McCall’s Precedents. 

McCar. or McCart. McCarter’s New Jersey Equity 
Reports, vols. 14, 15; — McCarty’s New York Clvll 
Procedure Reports. 

McCl. McCIelland’s Engllsh Exchequer Reports. 

McCl. & Y. McClelland & Younge’s English Ex- 
chequer Reports. 

McClain Cas. Car. McCIaln’s Cases on Carriers. 

McClel. McClelland’s Reports, English Exchequer. 

McClel. Pro. Pr. McClellan’s Probate Practice. 

McClel. d Y. McClelland and Younge’s Reports, 
English Exchequer. 

McCook. McCook’s Reports, vol. 1 Ohio State. 

McCord. McCord’s Law Reports, South Carolina. 

McCord Ch. or McCord Eq. McCord’s Equity Re- 
ports, South Carolina. 

McCork. or McCorkle. McCorkle’s Reports, North 
Carolina, vol. 65. 

McCr. McCrary’s Unlted States Clrcult Court Re- 
ports. 

McCr. Elect. McCrary’s Amêrican Law of Elec- 
tions. 

McCrary. McCrary, United States Circult Court 
Reports. 

McCul. Dict. McCulIough's Commerclal Dlction- 
ary. 

McCul. Pol. Econ. McCuIloch, Political Economy. 

McCull. Dict. McCullough’s Commercial Diction- 
ary. 

McDevitt. McDevitt’s Land Commissioner’s Re- 
ports, Ireland. 

McDon. Jnst. McDonall’s Institutes of the Law of 
Scotland. 

McFar. McFarlane’s Reports (Scotch Jury Court). 

McGill or McGill Sc. Sess. McGill’s Manuscript 
Decisions Scotch Court of Session. • 

McGl. or McGloin. McGloin’s Loulsiana Reports. 

McKinn. Jus. McKinney’s Justice. 

McKinn. Phil. Ev. McKinnon’s Philosophy of Ev- 
ldence. 

McL. qt McLean. McLean’s United States Clrcuit 
Court Reports. 

McL. d R. McLean & Robinson’s Scotch Appeal 
Cases. 

McM. Com. Dec. McMaster’s Commercial Deci- 
sions. 

McMas. R. L. McMaster’s Railroad Law, New 
York. 

McMul. or McMull. McMullan’s South Carollna 
Law Reports. 

McMul. Eq. or McMull. Ch. or McMull. Eq. Mc- 
Mullan’s South Carolina Equity Reports. 

McNagh. McNaghten (see Macn.). 

McNagh. Elem. McNaghten’s Elements of Hindoo 
Law. 

McPherson. McPherson, Lee, & Bell’s (Third Se- 
ries) Scotch Session Cases. 

McWillie. McWillle’s Reports, vols. 73-76 Mlssls- 
sippi. 

Md. Maryland ;—Maryland Reports ;—Harrls & 
McHenry’s Maryland Reports. 

Md. Ch. Maryland Chancery Declsions, by John- 
son. 

Md. L. Rec. Maryland Law Record, Baltimore. 

Md. L. Rep. Maryland Law Reporter, Baltlmore. 

Md. L. Rev. Maryland Law Review. 

Me. Maine;—Maine Reports. 

Means. Means’s Kansas Reports. 

Mechem. Ag. Mechem on Agency. 

Mech. Cas. Ag. Mechem’s Cases on Agency. 

Med.Jur. Medical Jurisprudence. 

Med. L. J. or Med. Leg. J . Medico Legal Journal, 
New York. 
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Med. L. N. Medico Lcgal News, New York. 

Med. L. P. Medico Legai Papers, New York. 

Medd. Meddaugh’s Reports, vol. 13 Michigan. 

Mces. dc Ros. Meeson & Roscoe's English Excheq- 
uer Rcports. 

Mecs. & W. or Mces. dc Wcls. Meeson & Welsby’s 
English Exchequcr Reports. 

Mcg. Megonc’s Compuny Case. 

Meigs. Meigs's Rcports, Tennessee. 

Melv. Tr. Melvlile’s Trial (Impeachmcnt), Lon- 
don. 

Mem. in Scacc. Mcmoraudum or mcmoranda in the 
Exchequer. 

Mem. L. J. Mcmphis Law Journal, Tenncssce. 

Menken. Menken’s Reports, vol. 30 New York 
Clvil Proccdure Reports. 

Mena. Menzies’s Reports, Cape of Good Ilope. 

Mer. Merivale’s Reports, English Chancery. 

Merc. Cas. Mercantiic Cases. 

Merch. Dict. Merchant's Dictionary. 

ATeriu. Merivaie’s English Chanccry Reports. 

Merl. Qxiest. Merlin. Qucstions de DroiL 

Merl. Rêpert. Meriin’s Rcpcrtoire de Jurispru - 
dence. 

Mct. ot Metc. Metcalf’s Massachusctts Reports;— 
Metcalfe's Kentucky Rcports;—Metcaif’s Ilcports, 
vol. 3 Rhode Isiand. 

Metc. Contr. Metcalf on Contracts. 

Metc. (Ky.). Metcalfe’s Rcports, Kentucky. 

Mctc. (Mass.). Mctcalf’s Reports, Massachusetts 
Reports, vols. 42-54. 

Mefh. Ch. Ca. or Meth. Ch. Cas. Report of Metho- 
dist Church Case. 

Mich. Michigan ;—Michigan Reports ;—Michaelmas. 

Mich. C. C. R. or Cir. Ct. Rep. Michlgan Cir- 

cuit Court Reporter, Marquette. 

Mich. L. Michigan Lawyer, Dctroit, Mich. 

Mich.L.J. Michigan Law Journal, Detroit, Mich. 

Mich. Laxoyer. Michigan Lawyer, Detroit, Mich. 

Mich. Leg. Nexvs. Michigan Legal News. 

Mich. N. P. Michigan Nisi Prius Cases (Brown’s). 

Mich. Pol. Soc. Michigan Political Science Asso- 
ciation. 

Mich. Rev. St. Miehigan Revised Statutes. 

Mich. T. Michaelmas Term. 

Mich. Vac. Michaelmas Vacation. 

Middx. Sit. Middiesex Sittiugs at Nisi Prius. 

Mil. Mlles’s Pennsylvania Reports;—Miller (see 
Mili.). 

Miles. Miles's District Court Reports, City and 
County of Phiiadciphia, Pennsylvania. 

Mill. Mili’s South Caroiina Constitutional Re- 
ports;—Miiler’s Reports, vols. 1-5 LouisianaMil- 
ler's Reports, vols. 3-18 Maryland;—Miiier’s Deci- 
sions, United States. 

Mill. Civ. L. Miller’s Civil Law. 

Mill, Const. (S. C.). Miil’s South Carolina Con- 
stitutional Reports. 

Mill. Dcc. or Mill. Dec. (TJ. S.). MÜIer’s Decisions 
(Wooiworth’s Reports) United States Circuit Court; 
—Milier’s Decisions United States Supreme Court 
Reports, Condensed (Continuation of Curties). 

Mill.lns. Miller’s Elements of the Law of Insur- 
ances. 

Mill. La. Miller’s Reports, vols. 1-5 Louisiana. 

Mill, Log. Miii’s Logic. 

Mill. Md. Miiier’s Reports, vols. 3-18 Maryland. 

Mill. Op. Miller’s Decisions, U. S. Circuit Court 
(Wooiworth’s Reports). 

Mill. Part. Miiier on Partition. 

MilljPol.Ec. Mili’s Political Economy. 

Mill. dc C. Bills. Miüer and Collier on Bills of 
Sale. 

Millcr. Miiler's Reports, vols. 1-5 Louisiana;— 
Miiler’s Reports, vols. 3-18 Maryland. 

Mills Em. D. Miiis on Eminent Domain. 

Milw. or Milxo. Eccl. Milward’s Reports, Irish Pre- 
rogative, Ecclesiastical. 

Min. Aliuor ;—Minor’s Alabama Reports. 

Min. Dig. Minot’s Digest, Massachusetts. 

Min. Ev. Mlnutes of Evideucè. 

Min. Inst. Mlnor’s Institutes Statute Law. 

Minn. Minnesota;—Minnesota Reports. 

Minn. Ct. Rep. Mlnnesota Court Reporter. 

Afinn. Laxo J. Mlnnesota Law Journal, SL Paul, 
Mlnn. 


Minor. Minor’s Aiabama Reports;—Minor’s In- 
stitutes. 

Minshexv. Minshew (John), “The Guide icto the 
Tongues aiso the Exposition of the Terms of the 
Laws of this Land.” (Eugiand.) 

Mir.Jus. Ilorne’s Mlrror of Justlces. 

Mir. Parl. Mirror of Parüament, London. 

Mtr. Pat. Off. Mirror of the Patent Offlce, Wash- 
ington, D. C. 

Mirch.D.dS. Mirchaü’s Doctor and StudenL 

Afirr. Horne’s Mirror of Justices. 

Misc. R. or Miscel. MisceÜancous Rcports, New 
York. 

Miss. Mississippi ; — Mississlppi Reports ; — Mis- 
souri. 

Miss. Dec. Mississippl Decisions, Jackson. 

Miss. St. Ca. or Miss. St. Cas. ML. issippi State 
Cases. 

Mister. Mister’s Reports, vois. 17-32 Missourl 
Appeais. 

Mitch.M.R. Mitcheü’s Maritime Register, Lon- 
don. 

Mitf.Eq.Pl. Mitford on Equity Pleading. 

Mitf. dc. Ty. Eq. Pl. Mitford and Tyier’s Practice 
and Picading in Equity. 

M’Mxil. Ch. (S. C.). M’Muüan'8 South CaroÜna 
Equity Reports. 

M’Mul. L. (S.C.). M’Mullan’s South Carolina Law 
Reports. 

A/o. Mlssouri Missourl Rpports;— Moore’s Eng- 
üsh King’s Bench Reports;— Moore’e English Com- 
mon Pleas Reports ;— Moore’s English Privy Councii 
Reports Modern Reports, Engiish ;— Engllsh King’s 
Bench, etc., (see Mod.);—Monthly; —Moore’s Indian 
Appeal Cases;—J. B. Moore's Reports, Engiish Com- 
mon Pleas. 

Afo. App. Mlssourl Appeai Reports. 

Mo. App. Rep. Missouri AppeÜatc Reporter. 

Afo. Bar. Missouri Bar, Jefferson Clty. 

Mo.(F.). Sir Francis Moore’s Engiish King’a 
Bench Reports. 

Afo. 1. A. Moore’s Indian Appeais. 

Mo. (J.B.). J. B. Moore’s Engilsh Common Pleas 
Reports. 

Mo.Jxir. Monthly Jurist, Bloomlngton, III. 

Mo. Law Mag. Monthiy Law Magazine, London. 

Mo. Law Rcp. Monthly Law Reporter, Boston. 

Afo. Lcg. Exam. Monthly Legal Examiner, New 
York. 

Afo. P. C. Moore’s English Privy Council Reports. 

LIo.W.J. Monthiy Western Jurist, Bloomington, 
lil. 

Mo. dc P. Moore & Payne’s Engüsh Common Pleas 
Reports. 

Mo. <£ R. Moody & Robinson’s Engiisb Nisi Prlus 
Reports. 

Afo. dc S. Moore & Scott's Engllsh Common Pleas 
Rcports. 

Moak dc Eng. Rcp. Moak’s Engüsh Reports. 

Mob. or Mobl. Mobley, Contestcd Election Cases, 
U. S. House of Rcpresentatives, IS-S2-9. 

ATod. Modern Reports, Engüsh King’s Bencb, etc.; 
—Modified. 

Afod. Cas. L. & Eq. Modern Cases ln Law and 
Equity (8 and 9 Modern Reports). 

Afod. Cas. Modern Cases (6 Modern Reports). 

Mod. Cas. pcr Far. or t. Ilolt. .Modern Cases tem- 
pore Iloit, by Farresley, vol. 7 Modern Reports. 

Afod. Ent. Modern Entries. 

Mod.Int. Modus Intrandi. 

Mod.Rcp. The Modern Reports, Engüsh King'a 
Bench, etc.;— Modern Reports by Styie (Style’s 
Klng’s Bcnch Reports). 

MoI.ot Moll. Moiioy’s Irlsh Chancery Reports. 

Moly. Molyneaux’s Reports, Engiish Courts, tcmp. 
Car. I. 

Mol. dc J. M. ot Mol. de Jure Mar. Molloy de Jure 
Maritimo et Navaü. 

A/on. Montana;—T. B. Monroe’s Kentucky Re- 
ports ;—Bcn Monroe’s Kentucky Reports ;—Mona- 
ghan’s Unreported Cases Supreme Court of Pcnn- 
sylvania. 

Mon. Angl. Monasticon Angllcanum. 

Afon. B. Ben Monroe’s Rcports, Kentucky. 

Afon. (T. B.). T. B. Monroc’s Iventucky Reports. 
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Monagh. or Moncighan. IMonaghan’s Unreported 
Cases, S. C. of Pennsylvania;—Monaghan's Reports, 
vols. 147-165 Pennsylvania. 

Monr. Monroe (see Mon.) ;—T. B. Monroe’s Re- 
ports, Kentucky. 

Mont. Montana Montana Reports ;—Montagu’s 
English Bankruptcy Reports;—Montriou's Bengal 
Reports. 

Mont. B. C. or Mont. BanJc. Rep. Montagu’s Ke- 
ports, English Bankruptcy. 

Mont. Cas. Montriou’s Cases in Hindoo Law. 

Mont. Co. L. R. Montgomery County Law Report- 
er, Pennsylvania. 

Mont. Comp. Montagu on the Law of Composi- 
tion. 

Mont. Cond. Rep. Montreal Condensed Reports. 
Mont. D. <$■ De G. Montagu, Deacon and De Gex’s 
Reports, English Bankruptcy. 

Mont. Dig. or Mont. Eq. Pl. Montagu’s Digest of 
Pleadings in Equity. 

Mont. Ind. Monthly Index to Reporters (Natlon- 
al Reporter System). 

Mont. Inst. Montriou’s Institutes of Jurispru- 

dehce. 

Mont. L. R. Montreal Law Reports, Queen’s 
Bench ;—Montreal Law Reports, Superior Court. 

Mont. L. R. Q. B. Montreal Law Reports, Queen’s 
Bench. 

Mont. L. R. S. C. or Mont. L. Rep. Super. Ct. Mon- 
treal Law Reports, Superior Court. 

Mont. Set-Off. Montagu on Set-Off. 

Mont. & A. or Mont & Ayr. Montagu and Ayrton’s 
Reports, English Bankruptcy. 

Mont. & B. or Mont. & Bl. Montagu and Bligh’s 
Reports, Engiish Bankruptcy. 

Mont. & C. Montagu and Chitty’s Reports, Eng- 
lish Bankruptcy. 

Mont. MacA. Montagu & MacArthur’s English 
Bankruptcy Reports. 

Montesq. or Montesq. Esprit des Lois. Montesquieu, 
Esprit des Lois. 

Montg. Co. L. Rep. or Montg. Co. Laio Rep’r (Pa.), 
INIontgomery County Law Reporter. 

Month. J. L. Monthly Journal of Law, Washing- 
ton. 

Montr. Montriou’s Reports, Bengal;—Montriou’s 
Supplement to Morton’s Reports. 

Montr. L. R. Montreai Law Reports. 

Moo. Francis Moore’s English King’s Bench Re- 
ports. When a volume is given, it refers to J. B. 
Moore’s Reports, English Common Pieas;—J. M. 
Moore’s English Common Pleas Reports;—Moody’s 
English Crown Cases. 

Moo. A. Moore’s Reports, English (Ist Bosanquet 
and Puller’s Reports, after page 470). 

Moo. C. C. or Moo. C. Cas. or Moo. Cr. C. Moody’s 
English Crown Cases Reserved. 

Moo. C. P . J. B. Moore’s Reports, English Com- 
mon Pleas. 

Moo. I. App. or Moo. Ind. App. Moore’s Reports, 
English Privy Council, Indian Appeals. 

Moo. J. B. J. B. Moore’s Reports, English Com- 
mon Pleas. 

Moo. K. B. Moore’s English King’s Bench Re- 
ports. 

AToo. P. C. or Moo. P. C. Cas. Moore’s Privy Council 
Cases, Old and New Series. 

Moo. P. C. Cas. N. S. Moore’s Privy Council Cases, 
New Series, English. 

Moo. Tr. Moore’s Divorce Trials. 

3/oo. & M. or A/oo. & Mal. Moody & Malkin’s Eng- 
lish Nisi Prius Reports. 

Moo. & P. or Moo. & Pay. Moore and Payne’s Re- 
ports, English Common Pleas. 

Moo. & R. or Moo. & Roh. Moody and Rohinson’s 
Nisi Prius Cases, English Courts. 

Moo. & Sc. Moore and Scott’s Reports, English 
Common Pleas. 

Mood. or Moody. Moody’8 English Crown Cases, 
Reserved. 

Mood. & Malk. Moody & Malkin’s Engllsh NIsI 
Prius Reports. 

Mood. d R. or Mood. & Roh. Moody & Robinson’e 
English Nisi Prius Reports. 


Moody, Cr. Cas. Moody’s English Crowa Cascs. 
Moody & M. Moody & Mackin’s English Nisi Prius 
Reports. 

Moon. Moon’s Reports, vols. 133-144 Indiana and 
vols. 6-14 Indiana Appeals. 

Moore. Moore’s English King’s Bench Reports 
Moore’s English Coramon Pleas Reports ; —Moore’s 
English Privy Council Reports;—Moore’s Reports, 
vols. 2S-34 ArkansasMoore’s Reports, vol. 67 Ala- 
bama ;—Moore’s Reports, vols. 22-24 Texas. 

Moore (A.). A. Moore's Reports in 1 Bosanquet 
& Puller, after page 470. 

Moore (Ark.). Moore's Reports, Arkansas. 

Moore C. P. Moore’s English Common Pleas Re- 
ports. 

Moore E. I. Moore’s East Indian Appeals. 

Moore G. C. Moore’s Gorham Case (English Privy 
Council). 

Moore K. B. Sir F. Moore’s English King’s Bench 
Reports. 

Moore P. C. Moore’s English Privy Council Re- 
ports. 

Moore P. C. N. S. Moore’s English Privy Council 
Reports, New Series. 

Moore & P. Moore & Payne’s English Common 
Pleas Reports. 

Moore & S. Moore & Scott’s English Common 

Pleas Reports. 

3/oore & W. or Moore & Walker. Moore and Waik- 
er’s Reports, Texas, vols. 22-24. 

Mor. Morison’s Dictionary of Decisions in the 
Court of Session, Scotiand ;—Morris (see Morr.). 

Mor. Dic. or 3/or. Dict. Dcc. Morison’s Dictionary 
of Decisions, Scotch Court of Session. 

Mor. Dig. Morley’s Digest of the Indian Reports. 
Mor. Ia. Morris’ lowa Reports. 

Mor. Min. Rep. Morrison’s Mining Reports. 

Mor. Priv. Corp. Morawetz on Private Corpora- 
tions. 

Mor. St. Cas. Morris’ Mississippi State Cases. 

Mor. Supp. Supplement to Morison’s Dictionary, 
Scotch Court of Session. 

Mor. Syn. Morison’s Synopsis, Scotch Sesslon 

Cases. 

Mor. Tran. Morrison’s Transcript of United States 
Supreme Court Decisions. 

More St. More’s Notes on Stair’s Institutes, Scot- 
Iand. 

Morg. Ch. A. & O. Morgan’s Chanccry Acts and 
Orders. 

Morg. £ W. L. J. Morgan and Williams’s Law 
Journal, London. 

Morl. Dig. Morley’s East Indian Digest. 

Morr. Morris’s Iowa Reports (see, also, Morrls 
and Mor.) ;— Morrow’s Reports, vols. 23-36 Oregon 1 
Morreli’s English Bankruptcy Reports. 

Morr. (Bomt>.). Morris’s Reports, Bombay. 

Morr. (Cal.). Morris’s Reports, California. 

Morr. Jam. (Jamaica). Morris’s Jamaica Reports. 
Morr. M. R. Morrison’s Mining Reports, Chicago. 
Morr. (Miss.). Morris’s Reports, Mississippi. 
Morr. Repl. Morris on Replevin. 

Morr. St. Cas. Morris’s State Cases, Mississippi. 
Morr. Trans. Morrison’s Transcript, United States 
Supreme Court Decisions. 

Morrell. Morrell’s Bankruptcy Cases. 

Morris. Morris’s lowa Reports;—Morris’s Re- 
ports, vol. 5 California ;—Morris’s Reports, vols. 43- 
48 Mississippi ;—Morris’s Jamaica Reports;—Mor- 
ris’s Bombay Reports;— Morrissett’s Reports, vols. 
80, 98 Alabama. 

Morris & Har. Morris and Harrington’s Sudder 
Dewanny Adawlut Reports, Bombay. 

Morse Arb. & Axd. Morse on Arbitration and 
Award. 

Morse Bk. Morse on Banks and Banking. 

Morse Exch. Rep. Morse’s Exchequer Reports, 
Canada. 

Morse Tr. Morse’s Famous Trials, Boston. 

Mort. or Morton. Morton’s Reports, Bengai. 

Mos. Mosley’s Reports, English Chancery. 

Mos. Man. Moses on Mandamus. 

Moult. Ch. or Moult. Ch. P. (N. Y.). Moulton’s New 
York Chancery Practice. 
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Moy. Ent. Moyle’s Book of Entries. 

Moz. <£ 17. or Mozley d Whiteley. Mozley & White- 
iey's Law Dictionary. 

MS. Manuscript, Manuscript Reports. 

Mu. Corp. Ca. Withrow’s Corporatlon Cases, vol. 2. 

Mulford, Nation. Muiford, The Natlon. 

Mum. Jam. Mumford’s Jamaica Reports. 

Mumf. (Jamaiea). Mumford’s Jamaica Reports. 

Mun. Municipal Munford’s Virginia Rcports. 

Munf. Munford’s Reports, Vlrginia. 

Munic. d P. L. Municipal and Parlsh Law Cases, 
Engiish. 

Mur. Murphey’s North Carollna Reports Mur- 
ray's Scotch Jury Court Rcports Murray's Ccylon 
Rcports ;—Murray’s New South Walcs Reports. 

Mur. U. S. Ct. Murray’s Proceedings in the Unlted 
States Courts. 

Mur. Jc II. or Mur. Hurl. Murphy and Hurl- 
stone’s Reports, Engiish Exchequer. 

Murph. Murphy’s Reports, North Carolina. 

Murr. Murray's Scotch Jury Triais;—Murray’s 
Ceylon Reports;—Murray’p New South Wales Re- 
ports. 

Murr. Over. Cas. Murray’s Ovcrruled Cases. 

Murray. Murray’s Scotch Jury Court Reports. 

Murray (Ceylon). Murray’s Ceylon Reports. 

Murray (New South Wales). Murray’s New South 
Wales Reports. 

Mut. or Mutukisna (Ceylon). Mutukisna’s. Ceylon 
Reports. 

MyerDig. Myer’s Texas Digest. 

Myer Fed. Dec. or Myers Fcd. Dec. Myer’s Fed- 
eral Decisions. 

Myl. <£ C. or Myl. & Cr. Mylne & Cralg’s English 
Chanccry Reports. 

Myl. & K. or Mylne & K. Mylne & Keen’s English 
Chancery Rcports. 

Myr. or Myr. Prob. or Myrick (Cal.). Myrick’s 
California Probate Court Reports. 

N. Nebraska fNevada ;—‘Northeastem Reporter 
(properly cited N. E.)Northwestern Reporter 
(properly cited N. W.) ;—The Novels or New Con- 
stitutions. 

N. A. Non allocatur. 

N. B. New Brunswick Reports ;—Nulla bona. 

N. B. Eq. Ca. New Brunswick Equity Cases. 

N. B. Eq. Rep. New Brunswick Equity Reports. 

N. B. N. R. National Bankruptcy News and Re- 
ports. 

N. B. R. National Eankruptcy Reglster, New 
York;—New Brunswlck Reports. 

N. B. Rep. New Brunswick Reports. 

N. B. V. Ad. New Brunswick Vice Admlralty Re- 
ports. 

N. Benl. New Benloe’s Reports, English King’s 
Bench, Edltlon of 1661. 

N.C. North Carolina;—North Carolina Reports; 
—Notes of Cases (Engllsh, Ecclesiastical, and Mari- 
time);—New Cases (Bingham’s New Cases). 

N. C. C. New Chancery Cases (Younge & Collyer). 

N. C. Conf. North Carolina Conference Reports. 

N. C. Ecc. Notes of Cases, English Ecclesiastical 
and Maritlme Courts. 

N. C. L. Rep. North Carolina Law Reposltory. 

N. C. Law Repos. North Carolina Law Reposl- 
tory. 

N. C. Str. Notes of Cases, hy Strange, Madras. 

N. C. T. Rep. or N. C. Term R. North Carollna 
Term Rcports. 

N. Car. North Carolina North Carollna Reports. 

N. Chip. or N. Chip. (Vt.). N. Chipman’s Vermont 
Reports. 

N. D. North Dakota;—North Dakota Reports. 

N. E. New England;—New edltion;—Northeastern 
Reportcr. 

N. E. 1. Non est Inventus. 

N. E. R. Northeastern Reporter (commoniy clted 
N. E.) ;—New England Reporter. 

N. E. Rep. Northeastern Reporter. 

N. Eng. Rep. New England Reporter. 

N. F. Newfoundland;—Ncwfoundiand Reports. 

N. II. New Hampshire ;—New Hampshire Reports. 

N. II. R. New Hampshire Reports. 

N. H. d C. Euglish Railway and Canal Cases, by 
Nicholl, Hare, Carrow, etc. 


N.J. New Jersey ;—New Jersey Rcports. 

N. J. Ch. or N. J. Eq. Ncw Jersey E^uity Reporta. 

N.J.L.J. New Jersey Law Journal, Somerviile, 
N. J. 

N.J.Law. New Jersey Law Rcports. 

N. L. Nelson’8 Lutwyche, Engiish Common Pka 
Reports. 

N. L. L. New Library of Law and Equity, Eng- 
lish;—New Library of Law, etc., llarrisburg, Pa. 

N. M. Ncw Mexico;—New Mexico Reports. 

N. M. St. Bar Ass’n. New Mexico State Bar As- 
sociation. 

N. Mag. Ca. New Magistratea’ Cases. 

N. Mcx. New Mexico Territorial Courts. 

N. of Cas. Notes of Cases, English Ecclesiastlcal 
and Maritime Courts;—Notes of Cases at Madras 
(by Strauge). 

N. of Cas. Madras. Notes of Cases at Madras (by 
Strangc). 

N. P. Nisi Prlus. Notary Public. Nova Placita. 
New Practice. 

N. P. C. Nisl Prius Cases. 

N. P. R. Nisi Prlus Reports. 

N.R. New Reports (English, 1S62-IS63);—Bosan- 
quet & Puller’s New Reports;—Not Reported. 

N. R. B. P. New Reports of Bosanquet & Puller. 

N.S. New SeriesNova Scotia;—Nova Scotia 
Reports. 

N. S. Dec. Nova Scotia Decisions. 

N. S. L. R. Nova Scotia Law Reports. 

N. S. R. Nova Scotia Reports. 

N. S. W. New South Wales Reports, Old and New 
Series. 

N. 8. W. Eq. Rep. New South Wales Equity Re- 
ports. 

N. S. W. L. R. New South Wales Law Reports. 

N. Sc. Dec. Nova Scotia Decisions. 

N. T. Repts. New Term Reports, Q. B. 

N. W. Law Rev. Northwestern Law Review, Chi- 
cago, Iii. 

N. W. P. North West Provinces Reports, India. 

N. W. R. ot N. W. Rep. or N. TV. Reptr. Northwest- 
ern Reporter. 

N. 17. T. or N. 17. T. Rep. Northwest Terrltories 
Reports, Canada. 

N. Y. New York;—New York Court of Appeals 
Reports. 

N. Y. Ann. Ca. New York Annotated Cases. 

N. Y. App. Dec. New York Court of Appeals De- 
cisions. 

N. Y. Cas. Err. New York Cases in Error (Calnes's 
Cases). 

N. Y. Ch. Scnt. New York Chancery Sentinel. 

N.Y.CityH.Rec. New York City Hall Recorder. 

N. Y. Civ. Pr. Rep. New York Civll Procedure Re- 
ports. 

N. Y. Code Report. or N. Y. Code Rept. New York 
Code Reporter. 

N. Y. Code Reports, N. S. or N. Y. Code Rcpts. N. 
S. New York Code Reports, New Series. 

N. Y. Cond. New York Condensed Reports. 

N. Y. Cr. New York Criminal Rcports. 

N. Y. Cr. R. or N. Y. Cr. Rep. New York Crlmlnnl 
Reports. 

N. Y. Ct. App. New York Court of Appeals. 

N. Y. Daily L. Gaz. New York Dally Law Gazette. 

N. Y. El. Cas. or N. Y. Elec. Cas. New York Con- 
tested Election Cases. 

N. Y. Jud. Rep. New York Judiclal Repositorv, 
New York (Bacon’s). 

N.Y.Jur. New York Jurist 

N.Y.L.J. New York Law Journal, New York 
City. 

N. Y. Law Gaz. New York Law Gazette, New 
York City. 

N. Y. Law Rev. New York Law Review, Ithaca, 
N. Y. 

N. Y. Leg. N. New York Legal Ncws. 

N. Y. Leg. Obs. New York Legal Observer, New 
York City (Owen’s). 

N. Y. Leg. Reg. New York Legal Register, New 
York City. 

N. Y. Misc. New York Miscellaneous Reports. 

N. Y. Mo. L. R. New York Monthly Law Reports. 

N. Y. Mo. Law Bull. New York Monthly Law' Bul- 
letin, New Vork City. 
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N. Y. Mun. Gaz. New York Munlcipal Gazette, 
New York City. 

N. Y. Op. Att.-Gen. Sickels's Opinions of the At- 
torney-General of New York. 

N* Y. P. R. New York Practice Reports. 

N. Y. Pr. Rep. New York Practiee Reports. 

N. Y. Rec. New York Record. 

N. Y. Reg. New York Daiiy Register, New York 
City. 

N. Y. Rep. New York Court of Appeals Reports. 

N. Y. Reptr. New York Reporter (Gardenier’s). 

N.Y.S. New York SupplementNew York State; 
—New York State Reporter. 

N. Y. Spec. Term R. Howard’s Practice Reports. 

N. Y. St. Rep. New York State Rèporter, 1886-1896. 

N. Y. Sup. New York Supreme Court Reports 
New York Supplement, St. Paul, Minnesota. 

N. Y. Sup. Ct. or N. Y. Super. Ct. New York Supe- 
rior Court Reports. 

N. Y. Supp. New York Suppiement. 

N. Y. Supr. or N. Y. Supr. Ct. Repts. New York Su- 
preme Court Reports. 

N. Y. Supr. Ct. Repts. (T. & C.). New York Su- 
preme Court Reports, by Thompson and Cook. 

N. Y. T. R. or N. Y. Term R. New York Term Re- 
ports (Caines’s Reports). 

N. Y. Them. New York Themis, Ncw York City. 

N. Y. Trans. New York Transcript, New York 
City. 

N. Y. Trans. N. S. New York Transcript, New Se- 
ries, New York City. 

N. Y. Week. Dig. New York Weekly Digest, New 
York City. 

N. Z. New Zealand;—New Zealand Reports. 

N. Z. App. Rep. New Zealand Appeal Reports. 

N. Z. Ool. L. J. New Zealand Colonial Law Jour- 
nal. 

N. Z. Jur. New Zealand Jurist, Dunedin, N. Z. 

N. Z. Jur. N. S. New Zealand Jurist, New Series. 

N. Z. Rcp. New Zealand Reports, Court of Ap- 
peals. 

N. & H. Nott and Huntington’s Reports, ü. S. 
Court of Claims Reports, vols. 1-7. 

N. & Hop. Nott and Hopkins’s Reports, U. S. 
Court of Claims Reports, vols. 8-29. 

N. & M. Neville and Manning's Reports, English 
King’s Bench. 

N. dc M. Mag. Nevile & Manning’s English Mag- 
istrates’ Cases. 

N. & Mc. or N. & McC. Nott & McCord’s South Car- 
olina Reports. 

N. & P. Nevile & Perry’s English King’s Bench 
Reports. 

N. dc P. Mag. Nevile & Perry’s Engiish Magis- 
trates’ Cases. 

Nal. St. P. Nalton’s Collection of State Papers. 

Nam. Dr. Com. Namur’s Cour de Droit Commer- 
cial. 

Nap. Napler. 

Napt. or Napton. Napton’s Reports, vol. 4 MIs- 
souri. 

Narr. Mod. Narrationes Modernae, or Style’s 
Klng’s Bench Reports. 

Nas. Inst. Nasmith’s Institutes of English Law. 

Nat. B. C. or Nat. Bk. Cas. National Bank Cases, 
American. 

Nat. B. R. or Nat. Bank. Reg. National Bankruptcy 
Register Reports. 

Nat. Brev. Natura Brevium. 

Nat. Corp. Rep. National Corporation Reporter, 
Chicago. 

Nat. L. Rec. National Law Record. 

Nat. L. Rep. National Law Reporter. 

Nat. L. Rev. National Law Review, Philadelphia. 

Nat. Reg. National Register, Edited by Mead, 1816. 

Nat. Rept. Syst. National Reporter System. 

Nat. Rev. Natlonal Review, London. 

Nd. Newfoundland Reports. 

Neal F. dc F. Neal’s Feasts and Fasts. 

Neb. Nebraska ;—Nebraska Reports. 

Neg. Cas. Bloomfield’s Manumission or Negro 
Cases, New Jersey. 

Nel. Nelson’s English Chancery Reports. 

Nell (Ceylon). Nell’s Ceylon Reports. 

Nels. Neison’s Reports, English Chancery. 


Nels. Abr. Nelson’s Abridgment of the Common 
Law. 

Nels. Fol. Rep. Reports temp. Finch, Edited by 
Nelson. 

Nels. Lex Mancr. Nelson’s Lex Maneriorum. 

Nels. Rights Cler. Neison’s Rights of the Ciergy. 

Nem. con. Nemine contradicente. 

Ncm. dis. Nemine dissentiente. 

Nev. Nevada Nevada Reports. 

Nev. t£ M. or Nev. dc Man. Nevile & Mannlng’s 
Engüsh King’s Bench Reports. 

Nev. & M. M. Cas. Nevilie and Manning’s Magis- 
trate Cases, English. 

Nev. & M. R. & C. Cas. Neville and McNamara’s 
Raiiway and Canal Cases. 

Ncv. dc Mac. or Nev. & Macn. Neville & Macnam- 
ara’s Engiish Railway aud Canal Cases. 

Nev. dc Man. Mag. Cas. Nevile & Manning’s Eng- 
lish Magistrate’s Cases. 

Nev. & P. Neviie & Perry’s English King’s Bench 
Reports. 

Nev. dc P. M. Cas. or Nev. dc P. Mag. Cas. Nevilie 
and Perry’s Magistrate Cases, English. 

New. Newell, Illiuois Appeal Reports. 

NewAnn.Reg. New Annual Register, London. 

New B. Eq. Ca. New Brunswick Equity Cases. 

New B. Eq. Rep. New Brunswick Equity Reports, 
vol. 1. 

NewBenl. New Benloe’s Reports, English Klng’s 
Bench, Edition of 1661. 

New Br. New Brunswick Reports. 

NewCas. New Cases (Bingham’s New Cases). 

New Cas. Eq. New Cases in Equity, vols. 8, t 
Modern Reports. 

New Eng. Hist. New England Historical and 
Genealogical Register. 

New M. Cds. or New Mag. Cas. New Magistrata 
Cases, English Courts (Bittleston, Wise & Parnell). 

New Nat. Brev. New Natura Brevium. 

New Pr. Cas. or New Pr. Cases. New Practice Cas- 
es, English Courts. 

New Rep. New Reports in all the Courts, London ; 
—Bosanquet & Pulier’s New Reports, vols. 4, 5 Bo- 
sanquet & Puiler. 

New Sess. Cas. Carrow, Hamerton and Allen’s 
Reports, English Courts. 

New So. W. New South Wales. 

NewTermRep. New Term Reports; —Dowling £ 
Ryland’s King’s Bench Reports. 

New York. See N. Y. 

New York Supp. New York Supplement. 

Newb. or Newh. Adm. Newberry’s United States 
District Court, Admiralty Reports. 

Newbyth. Newbyth’s Manuscript Decisions, Scotch 
Session Cases. 

Newell. Newell’s Reports, vols. 48-90 Illinois Ap- 
peals. 

Newf. Newfoundland Reports. 

Newf. Sel. Cas. Newfoundland Select Cases. 

Newl. Contr. Newland on Contracts. 

Newm. Conv. Newman on Conveyancing. 

Nich. Adult. Bast. Nicholas on Adulterine Bas- 
tardy. 

Nich. H. dc C. or Nicholl. Nlcholl, Hare ai^d Car- 
row’s English Railway and Canal Cases, vols. 1-2. 

Nicholson. Nicholson’s Manuscript Decisions, 
Scotch Session Cases. 

Niebh. Hist. Rom. Niebuhr, Roman History. 

Nient Cul. Nient culpable, Not guilty. 

Nil. Reg. or Niles Reg. Niles’s Weekly Register, 
Baltimore. 

Nisbct. (Nisbet of) Dirleton’s Scotch Session 
Cases. 

Nix. F. Nlxon’s Forms. 

No. Ca. Ece. dc Mar. or No. Cas. Ecc. dc M. Notea 
of Cases in the English Ecclesiastical and Maritimt 
Courts. 

No. East. Rep. Northeastern Reporter (commoniy 
cited N. E.). 

No. N. Novas Narrationes. 

No. West. Rep. Northwestern Reporter (commonly 
cited N. W.). 

Nol. M. Cas. or Nol. Mag. or Nol. Just. or ^oL 
Sett. Cas . Nolan’s English Magistrates’ Cases. 

Nol. Sett. Nolan’s Settlement Cases. 
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Non. Cul. Non culpabills, Not guilty. 

Nor. Fr. Norman French. 

Nor. L. C. Inh. Norton’s Leadlng Cases on Inher- 
itance, India. 

Norc. Norcross’s Reports, vols. 22-24 Nevada. 

Norr. Norris's Reports, vols. 82-96 Pennsylvanla. 

Norr. Pcake. Norris’s Peake’s Law of Evidence. 

NorfTi. Northlngton’s Reports, Engllsh Chancery, 
Eden’s Reports. 

North. Co. Rep. Northampton County Rcporter, 
Pennsylvanla. 

NorthW.L.J. Northwestern Law .Tournal. 

North d O. North <& Guthrle’s Reports, vols. 68-80 
Mlssouri Appeals. 

Northam. Northampton Law Rcporter, Pennsyl- 
vanla. 

Nortlium. Northumberland County Legal News, 
Pennsylvania. 

Northw. Pr. Northwest Provinces, Indla. 

Northw. Rcp. or Northwest. Rep. Northwestern Re- 
porter (commonly cited N. W.). 

Not. Ca$. Notes of Cases in the Engilsh Ecclesl- 
astlcal and Maritime Courts;—Notes of Cases at 
Madras (Strange). 

Not. Cas. Ecc. & M. Notes of Cases in the Engllsh 
Ecclcsiastical and Maritime Courts. 

Not. Ca$. Madras. Notes of Cases at Madras 
(Strauge). 

Not. Dec. Notes of Decisions (Martin’e North 
Carollna Reports). 

Not. J. Notaries Journal. 

Not. Op. Wilmot’s Notes of Oplnions and Judg- 
ments. 

Notes of Ca. Notes of Cases, Engllsh. 

Notcs o n ü. S. Notes on United States Reports. 

Nott Mech. L. L. Nott on the Mechanlcs’ Lien 
Law. 

Nott d H. Nott and Huntington’s Reports, U. S. 
Court of Clalms Reports, vois. 1-17. 

Nott d Hop. Nott & Hopkins's Unlted States Court 
of Clalms Reports, vols. 8-29. 

Nott d Hunt. Nott & Huntington’s Reports, vols. 
1-7 United States Court of Claims. 

Nott & McC. Nott & McCord’s South Carolina Re- 
ports. 

Nott t£ McC. Nott and McCord’s Reports, South 
Caroüna. 

Nouv. Den. Denlzart Collectlon de Decisions 
Nouvelles. 

Nouv. Rev. Nouvelle Revue de Droit Francais, 
Paris. 

Nov. Novell®. The Novels, or New Constitutions. 

Nov.Rec. Novisimi Recopilacion de las Leyes de 
Espana. 

Nov. Sc. Nova Scotia Supreme Court Reports. 

Nov. Sc. Dec. Nova Scotia Decisions. 

Nov. Sc. L. R. or Nova Scotia L. Rep. Nova Scotia 
Law Reports. 

Noy. Noy’s Engiish King’s Bench Reporta. 

Noy Max. Noy’s Maxlms. 

Noycs Char U. Noyes on Charltable Uses. 

Nye. Nye’8 Reports, vols. 18-21 Utah. 

0. Ohlo Reports;—Ontario; —Ontario Reports; — 
Oregon Reports;— Otto’e United States Supreme 
Court Reports Ordonnance ;—Ohlo Reports. Otto’s 
Reports, U. S. Supreme Court Reports, vole. 91-107. 

O.B. Old Bailey;—Old Benloe;—Oriando Bridg- 
man; —Session Papers of the Old Balley. 

O. B. S. Old Bailey’s Sesslons Papers. 

0. B. d F. N. Z. OUivier, Bell & Fitzgerald’e New 
Zealand Reports. 

0. Bcn. or 0. Benl. Old Benloe's Reports, Engiish 
Common Pleas (Benloe, of Benloe and Dalison, 
Edition of 16S9). 

0. Bridg. Oriando Brldgman’a English Common 
Pleas Reports;—Carter’a Reports, tempore Brldg- 
man’e English Common Pleas.. 

O’BrienM.L. O’Brien’s Mllitary Law. 

O.C. Orphans’ Court;—Old Code (Louislana Civ- 
11 Code of 1808). 

0. C. C. Ohio Circuit Court Reports. 

O. C. C. N. S. Ohio Circult Court Reports, New 
Series. 

0. C. D. Ohio Circult Decisiona. 

0. D. Ohio Decisions. 


0. D. C. C. Ohlo Decisions, Circuit Court (prop- 
erly citcd Ohlo Clrcuit Decisions). 

O. G. Officlal Cazette, U. S. Patent Offlce, Wash- 
lngton, D. C. 

O. J. Act. Outarlo Judlcature Act. 

O’Mal.dH. O’Malley and Hardcastle’s Eiectio 
Cases. 

O. N. B. Oid Natura Brevium. 

O’NcalNeg.L. O’Neal'e Negro Law of South 
CaroUna. 

0. R. Ontario Reports. 

O. S. Ohio State Reports ;—Old Series ;—Oid Se- 
ries King’s & Quecn’s Bench Reports, Ontarlo, (Up- 
per Canada). 

O. S. C. D. or 0. S. U. Ohio Supreme Court Decl- 
slons, Unreported Cases. 

0. St. Ohlo State Reports. 

0. S. d C. P. Dec. Ohlo Superlor and Common 
Pleas Declslons. 

O. d T. Oyer and Terminer. 

O’Bricn. O’Brien’e Upper Canada Reports. 

O’Callaghan, New Ncth. O’Callaghan’s History of 
New Netheriand. 

Oct. Str. Octavo Strange, Seiect Cases on Evi- 
dence. 

Odcneal. Odeneal’a Reports, vols. 9-11 Orcgon. 

Off. Br. Offlclna Brevlum. 

Off. Ex. or Off. Exec. Wentworth’a Offlce of Execu- 
tors. 

Off. Caz. Pat. Off. Official Gazette, U. S. Patent 
Offlce, Washington, D. C. 

Off. Min. Officer’s Reports, Mlnnesota. 

Officcr. Offlcer’s Roports, vols. 1-9 Minnesota. 

Ogd. or Ogden. Ogden’s Reports, vois. 12-15 Lou- 
lslana. 

Ohio. Ohlo;—Ohio Reports. 

Ohio C. C. Ohio Circuit Court Reports. 

Ohio L. J. Ohio Law Journal. 

Ohio Leg. N. Ohio Legai News, Norwalk, Ohio. 

OhioN.P. Ohio NIsl Prius Reports. 

Ohio Prob. Ohio Probate Court Reports. 

Ohio R. Cond. Ohio Reports, Condeneed. 

Ohio St. Ohlo State Reports. 

Ohio Sup. d C. P. Dec. Ohio Superior and Com- 
mon Pleas Decisions. 

O’Keefe Ord. O’Keefe’s Ordera in Chancery, Ire- 
land. 

Oke Mag. Syn. Oke’s Magisterlai Synopsia. 

Okla. Oklahoma Terrltoriai Reports. 

01. Con. OUver’8 Conveyancing. 

01. Prec. Oiiver’s Precedents. 

Olc. or Olc. Adm. Olcott’s Admlralty Reports, U. 
S. So. Dist. of N. Y. 

Old Ben. Benioe in Benloe & Dallson, Engiish 
Common Pleas Reports. 

Old Nat. Brcv. Old Natura Brevium. 

Oliph. OUphant on Law of Horses. 

Oldr. Oidrlght’s Reports, Nova Scotla. 

Oliv. B. d L. Oliver, Beavan and Lefroy’s Reporta, 
English Railway and Canal Cases, vols. 5-7. 

OU. B. d F. or 011. B. d Fitz. (New Zcaland). 0111- 
vier, Bell and Fitzgerald’s New Zealand Reports. 

Oll. Bell d Fitz. Sup. Ollivler, Beli and Fltzger- 
ald (Supreme Ct. N. Z.). 

O’Mal. d H. O’Malley & Hardcastle’s English 
Election Cases. 

Onsl. N. P. Onslow’s Nisi Prius. 

Onf. Ontario;—Ontarlo Reports. 

Ont. App. R. ot 0?it. App. Rep. Ontarlo Appeal Re- 
ports, Canada. 

Ont. El. Ca. Ontarlo Electlon Cases. 

Ont. P. R. or Ont. Pr. or Ont. Pr. Rep. Ontarlo 
Practice Rcports. 

Op. Att. Gcn. Oplnions of the Attorneys General 
of the United States. 

Op. Att.-Oen. N. Y. Opinions of the Attorney-Gen- 
erals, New York (Sickeis’s CompIIatlon). 

Op. Att.-Qen. (ü. S.) . Oplnions of the Attorney- 
Generals, United States. 

Op. N. Y. Atty. Oen. Slckels’s Opiniona of Attor- 
neys-Generai of New York. 

Or. Oregon;—Oregon Reports. 

Or. T. Rcp. Orleans Term Reports, vola. 1, 2 Mar- 
tin, Louisiana. 

Ord. Ord on Usury. 

Ord. Awsf. Ordlnance of Amsterdam- 
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Ord. Ant. Ord.inance o£ Antwerp. 

Ord. Bilb. Ordinanee of Bliboa. 

Ord. Ch. Orders in Chancery. 

Ord. Cla. Lord Clarendon’s Orders. 

Ord. Copenh. Ordinance of Copenhagen. 

Ord. Cti Orders of Court. 

Ord. de la Mar. or Ord. Mar. Ordonnance de la Ma- 
rine de Louis XIV. 

Ord. Flor. Ordinanccs of Florence. 

Ord. Gen. Ordinance of Genoa. 

Ord. Hamb. Ordinance of Hamburg. 

Ord. Königs. Ordinance of Königsberg. 

Ord. Lcg. Ordinances of Leghorn. 

Ord. Port. Ordinances of Portugal. 

Ord. Prus. Ordinances of Prussia. 

Ord. Rott. Ordinances of Rotterdam. 

Ord. Swed. Ordinances of Sweden. 

Ord U. Ord on the Law of Usury. 

Ordr. Jud. Ins. Ordronaux on Judiclal Aspects of 
Insanity. 

Ordr. Med. Jur. Ordronaux’s Medical Jurispru- 
dence. 

Oreg. Oregon;—Oregon Reports. 

Orf. M. L. Orfila’s Medecine Legale. 

Orl. Bridg. or Orl. Bridgman. Orlando Bridgman’s 
Reports, English Common Pleas. 

Orl. T. R. Orleans Term Reports, vols. 1 and 2, 
Martin’s Reports, Louisiana. 

Orm. or Ormond. Ormond’s Reports, vols. 12-15 
Alabama. 

Orf. Inst. Ortolan’s Institutes of Justinian. 

Ort. R. L. Ortolan’s History of Roman Law. 

Of. or Ofto. Otto’s United States Supreme Court 
Reports. 

Ought. Oughton’s Ordo Judiciorum. 

Out. Outerbridge’s Reports, vols. 97-110 Penn- 
sylvania State. 

Over. or Overton. Overton’s Tennessee Reports. 

Ow. or Owen. Owen’s English King’s Bench and 
Common Pleas Reports;—New South Wales Re- 
ports. 

Oxley. Young’s Vice-Admiralty Decisions, Nova 
Scotia, edited by Oxley. 

P. Easter (Paschal) Term Pennsylvanla Pe- 
ters ;—Pickering’s Massachusetts Reports ;—Probate; 
—Pacific Reporter. 

P. 1801, or 1891 P. Engllsh Law Reports, Probate 
Dlvision, from 1891 onward. 

P. A. D. Peters’s Admiralty Decisions. 

P. C. Pleas of the Crown ;—Parliamentary Cases ; 
—Practice Cases;—Prize Cases;—Patent Cases;— 
Privy Council;—Prize Court;—Probate Court;— 
Precedents in Chancery;—Penal Code;—Political 
Code;—Procêdure Civile. 

P. C. Act. Probate Court Act. 

P. C. App. Privy Council Appeals, English Law 
Reports. 

P. C. C. Privy Cases;—Peters’s Circuit Court Re- 
ports. 

P. C. L. J. Pacific Coast Law Journal, San Fran- 
cisco. 

P. C. R. Parker’s Criminal Reports, New York. 

P. C. Rep. Privy Council Reports, English. 

P.Cl.R. Parker’s Criminai Reports, New York; 
—Privy Council Reports. 

P. D. or P. Div. Probate Division, English Law 
Reports (1876-1890). 

P. E. 1. or P. E. I. Rep. Prince Edward Island Re- 
ports (Haviland’s). 

P. F. S. P. F. Smith’s Reports, vols. 51-8iy 2 Penn- 
sylvania State. 

P. Jr. & H. Patton, Jr., & Heath’s Vlrginia Re- 
ports. 

P. L. Pamphlet Laws. Public Laws. Poor Laws. 

P. L. Com. Poor Law Commissioners. 

P. L. J. Pennsylvania Law Journal;—Plttsburgh 
Legal Journal, Pa. 

P. L. R. Pennsylvania Law Record, Philadelphia. 

P. N. P. Peake’s English Nisi Prius Cases. 

P. 0. Cas. Perry’s Oriental Cases, Bombay. 

P. O. G. Patent Offlce Gazette. 

P. O. R. Patent Office Reports. 

P. P. Parliamentary Papers. 

P. P. A. P. Precedents of Private Acts of Parlia- 
ment ' 


P. 12. Parliamentary Reports;— Pennsylvania Re- 
ports, by Penrose & Watts ;—Pacific Reporter; — 
Probate Reports; — Pyke’s Reports, Canada. 

P. R. C. P. Practlcal Register in Common Pleas. 

P. R. Ch. Practical Register in Chancery. 

P. R. U. C. Practice Reports, Upper Canada. 

P. R. & D. Power, Rodwell and Dew’s Electlon 
Cases, English. 

P. S. C. U. S. Peters’s United States Supreme 
Court Reports. 

P. S. R. Pennsylvania State Reports. 

P. W. or P. Wms. Peere Williams’s Reports, Eng- 
lish Chancery. 

P. & B. Pugsley & Burbridge’s Reports, New 
Brunswick. 

P. & C. Prideaux & Cole’s Reports, English 
Courts, vol. 4 New Session Cases. 

P. & D. Perry & Davison’s English Queen’s Bench 
Reports^—Probate and Divorce. 

P.&H. Patton, Jr., & Heath’s Virginia Reports. 

P. d K. Perry & Knapp’s English Election Cases. 

P. & M. Philip and Mary; thus 1 P. & M. signi- 
fies the flrst year of the reign of Philip & Mary ;— 
Pollock and Maitland’s History of English Law. 

P. d R. Pigott and Rodwell’s Election Cases, Eng- 
lish. 

P. & W. Penrose and Watt’s Pennsylvanla Re- 
ports. 

Pa. Pennsylvanla; — Pennsylvania Reports, by 
Penrose & Watts;—Pennsylvania State Reports 
Paine, United States. 

Pa. Co. Ct. or Pa. Co. Ct. R. Pennsylvanla County 
Court Reports. 

Pa. Dist. or Pa. Dist. R. Pennsylvania District 
Court Reports. 

Pa. L. G. or Pa. Leg. Gaz. Legal Gazette Reports 
(Campbell’s), Pennsylvania. 

Pa. L. J. Pennsylvania Law Journal Reports 
(Clark’s) ;—Pennsylvania Law Journal, Philadel- 
phia. 

Pa. L. J. Rep. Pennsylvania Law Journal Reports 
(Clark’s Reports). 

Pa. L. Rec. or Pa. La. Rec. Pennsylvania Law Rec- 
ord, Philadelphia. 

Pa. Law Jour. Pennsylvania Law Journal, Phila- 
delphia. 

Pa. Law Jour. Rep. Pennsylvania Law Journal 
Reports (Clark’s). 

Pa. Law Rec. Pennsylvania Law Record, Phila- 
delphia. 

Pa. Law Ser. Pennsylvania Law Series. 

Pa. N. P. Brightly’s Nisi Prius Reports, Penn- 
sylvania. 

Pa. Rep. Pennsylvania Reports. 

Pa. St. Pennsylvania State Reports. 

Pa. St. Tr. Pennsylvania State Trials (Hogan’s) 

Pa. Super. Ct. Pennsylvania Superior Court 

Pac. Pacific Reporter. 

Pac. Coast L. J. Pacific Coast Law Journal, San 
Francisco. 

Pac. Law Mag. Paciflc Law Magazine, San Fran- 
cisco. 

Pac. Law Reptr. Pacific Law Reporter, San Fran 
cisco. 

Pac. R. or Pac. Rep. Pacific Reporter (commonlr 
cited Pac. or P.). 

Page Div. Page on Divorce. 

Pai. Paine’s United States Circuit Court Reports <( 
—Paige’s New York Chancery Reports. 

Pai. Ch. or Paige Ch. Paige’s New York Chancerj 
Reports. 

Paige Cas. Dom. Rel. Paige’s Cases in Domestic 
Relations. 

Paige Cas. Part. Paige’s Cases In Partnership. 

Paine or Paine C. C. Paine’s United States Cir« 
cuit Court Reports. 

Pal. Ag. Paley on Agency. 

Pal. Conv. Paley on Summary Convictions. 

Paley, Prin. & Ag. Paley on Principal and Agent 

Palgrave. Palgrave’s Proceedings in Chancery ;— 
Palgrave’s Rise and Progress of the English Com- 
monwealth. 

Pabn. Palmer’s English King’s Bench Reports; 
—Palmer’s Reports, vols. 53-60 Vermont. 

Palm. Pr. Lords. Palmer’s Practice ln the House 
of Lords. 
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Palm. (Yt.). Palmer’s Vermont Reports. 

Pamph. Pamphleta. 

Pand. Pandects. 

Papy. Papy’s Reports, vols. 5, 6 Florlda. 

Par. Faragraph;—Parker’s English Exchequer 
Reports ;—Parsons’a Roports, vols. 65-CC New Hamp- 
sbire;—Parker’s New York Criminai Reports. 

Par. Dcc. Parsons’s Declslons, Massachusetts. 

Par. Eq. Cas. Parsons’a Select Equlty Cases, 
Pennsylvanla. 

Par. C. Parlsh Will Case. 

Par. cC* Fonb. M. J. Tarls and Fonblanque on Med- 
lcai Jurlsprudence. 

Pard. or Pard. Droit Commcr. Pardessus, Cours de 
Droit Commorcial. 

Pard. Lois Mar. Pardessus’a Lols Maritlmes. 
Pard. Scrv. Pardessus’s Traltês des Servltudea. 
Pardcssus. Pardessus, Cours do Droit Commer- 
clal; — Pardessus, Lols Maritimes; — Pardessus, 
Traitês des Servitudes. 

Park. Parker’s New York Criminal Report6;— 
Parker’s Engiish Exchequer Reports. 

Park. Cr. Cas. or Park. Cr. Rcp. Parker’s Crimlnal 
Reports, New York. 

Park. Dig. Parker’s California Dlgest. 

Park Dow. Park on Dower. 

Park. Exch. Parker’s English Exchequer Reports. 
Park. Hist. Ch. Farker’s Ilistory of Chancery. 
Parklns. Park on Insurance. 

Park.fN.H.). Parker’s New Hampshire Reporta. 
Park. Pr. Ch. Parker’s Practlce in Chancery. 
Park. Rcv. Cas. Parker’s Engllsh Exchequer Re- 
ports (Revenue Cases). 

Park. Sh. Parker on Shipping aud Insurance. 
Parkcr. Parker’s English Exchequer Reports;— 
Parker’s New York Criminal Reports;—Parker’s 
New Ilampshire Reports. 

Parkcr, Cr. Cas. or Parker, Cr. R. (N. Y.). Parker’s 
New York Criminal Reports. 

Parl. Cas. Parliamentary Cases. House of Lords. 
Parl. Hist. Parliamentary History. 

Parl. Reg. Parliamentary Register. 

Paroch. Ant. Kennett's Parochlal Antlquitles. 
Pars. Parsons (see Par.). 

Pars. Ans. Parsons’s Answer to the Fifth Part 
of Coke’s Reports. 

Pars. JJills <£ N. Parsons on Bills and Notes. 

Pars. Cas. Parsons’s Select Equity Cascs, Penn- 
aylvania. 

Pars. Com. Parsons’s Commentaries on American 
Law. 

Pars. Con. or Pars. Cont. Parsons on Contracts. 
Pars. Costs. Parsons on Costs. 

Pars. Dec. Parsons’s Decisions, Massachusetts. 
Pars. Eq. Cas. Parsons’s Select Equity Cases, 
Penusylvania. 

Pars. Essays. Parsons’s Essays on Legal Topics. 
Pars. Ins. Parsons on Marine Insurance. 

Pars. Laio Bus. Parsons’s Law of Business. 

Pars. Mar. Ins. Parsons ou Marine Insurance. 

Par. Mar. L. or Pars. Mar. Law. Parsons on Marl- 
time Law. 

Pars. Merc. L. Parsons on Mercantile Law. 

Pars. Notes <è B. Parsons on Notes and Bills. 

Pars. Part. Parsons on Partnership. 

Pars. Sh. <& Adm. Parsons on Shipping and Admlr- 
alty. 

Pars. Wills. Parsons on WIlls. 

Pas. Terminus Paschm. Easter Term. 

Pasch. Paschal’s Reports, Texas. 

Pasch. Ann. Const. Paschal’s Annotated Constitu- 
tion of the U. S. 

Paschal. Paschal’s Reports, vols. 28-31 Texas and 
Supplemcnt to vol. 25. 

Pat. Patent;—Paton’s Scotch Appeal Cases ;—Pat- 
erson’s Seotch Appeal Cases Paterson’s New South 
Wales Rcports. 

Pat. App. Cas. Paton’s Scotch Appeal Cascs 
(Craigie, Stewart & Paton);—Paterson’s Scotch. Ap- 
peal Cases. 

Pat. Com. or Pat. Comp. Paterson’s Compendlum 
of English and Scotch Law. 

Pat. Dcc. Patent Decisions. 

Pat. H. L. Sc. See Pat. App. Cat, 

BOUV.—5 


Pat. Laio Rev. 
D. C. 


Patent Law Revkw, Washlngt n. 


Pat. OfJ. Gaz. Officlal Gazette. U. S. Paie- t Offlce, 
Washlngton, D. C. 

Pat.St.Ex. Paterson’a Law of Stock Ex ha . 

Pat. <£ H. Patton and Heath’a Rcports, Vir . a 

Pat. d Mur. Paterson and Murray's Rcpurts, N* * 
South Walea. 

Patcr. Paterson’s Scotch Appeal Cases ;—Pater- 
son’s New South Wales Reports. 

Paters. App. Cas. Paterson’s Scotch Appeal Ca» es. 

Paters. C’o mp. Pateraon’a Compendlum of Engllsh 
and Scotch Law. 

Paters. St. Ex. Paterson’a Law of Stock Ex hauge. 

Paterson. Paterson’s Compendium of Engli h aud 
Scotch Law ;~Paterson on the Game Laws Pater- 
son’s Llberty of the Preas ;—Paterson on the Lib- 
erty of the Subjeet;—Paterson’s Law and Usages of 
the Stock Exchange;—Paterson’s Scotch Appeal 
Cases. 

Pafon. Craigle, Stewart, & Paton’s Scotch Appeal 
Cases. 

Patr. El. Cas. or Patr. Elcct. Cas. Patrlck *3 Elec- 
tion Cases, Upper Canada. 

Patt. d H. or Patton d H. Patton, Jr., & Heath’s 
Vlrglnla Reports. 

Paul Par. Off. Paul’s Parlsh Officer. 

Paulus. Jullus Paulus, Sententim Rcceptae. 

Pay. Munc. Rights. Payne on Munlcipal itigbts. 

Pea. Pcake’s Engllsh Nlsl Prius Iteports. 

Pcaeh. Mar. Sett. Peachey on Marriage Settle- 
meuts. 

Pcak. Peake’s Nlsl Prlus Cases, English Courts. 

Pcak. Add. Cas. Peake’s Addltional Cases. Nlsl 
Prius, Eugllsh. 

Pcak. Ev. Peake on Evldence. 

Peak. N. P. Cas. Peake’s Nlsl Prlus Cases. Eng- 
llsh. 

Pcake Add. Cas. Peake’s Additlonal Cases, vol. 2 
of Peake. 

PeakeN.P. Peake’s Engllsh Nlsl Prius Cases. 

Pcar. Pearson’s Reports, Pennsylvania. 

Pearce C. C. Pearce’s Reroru In Dearsly’s Crown 
Cases. English. 

Pears. Pearson’s Reports, Pennsyjvanla. 

Peck. Pcclc’s Tennessee Reports Peck’s Reports, 
vols. 11-30 Illinols;—Peckwell’s English Elcctlon 
Cases. 


Peck. El. Cas. Peckwell’s Election Cases, Er.gllsh. 

Peck. (Jll.). Peck’s Reports, Ililnois Supreme 
Court (11-38 Ullnols). 

PeckMun.L. Pcck’s Munlcipal Laws of Ohlo. 

Peck (Tenn.). Peck’s Tennessee Reports. 

PeckTr. Peck’s Impeachment Trial. 

Peckw. or Peckw. Eng. El. Cas. Peckweü’s English 
Eiection Cases. 

Pceptes. Peeples’ Reports, vols. 78, 79 Georgia. 

Peeples <£ Stevens. Peeples & Stevens’s Ucports, 
vols. 80-97 Georgia. 

Pecre Wms. or Pcere Williams. Peere Wllllams’8 
Reports, English Chancery. 

Pemh. J. dO. Pemberton’s Judgments and Orders. 

Pen. Pennington’s Reports, New Jerscy Law. 

Pen. Code. Penal Code. 

Pen. N. J. Pennlngton’s New Jersey Reports. 

Pcn.dcW. Penrose & Watts’s Pennsylvania Re- 
ports. 

Pcnn. Pennsylvania;—Pennsylvanla State Re- 
ports ;—Pennypacker’s Unreported Pennsylvanla 
Cases Pennlngton’s New Jersey Iteports Penne- 
will’s Delaware Reports. 

Penn. Bla. Pennsylvania Blackstone, by John 
Reed. 

Pcnn. Co. Ct. Rep. Pennsylvania County Court Re- 
ports. 

Penn. Del. Pennewlll’s Dclaware Reports. 

Pcnn. Dist. Rcp. Pennsylvania Dlstrict Reports. 

Pcnn. L. O. Pennsylvania Legal Gazette Reports 
(Campbell's). 

Penn. L. J. Peunsylvanla Law Journal, Phlladel- 
phla. 

Penn. L. J . R. Pennsylvanla Law Journal Reports 
(Clark’s). 

Penn. Lawjour. Pennsylvanla Law Journal, Penn- 
sylvaula. 
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Penn. Laio Jour. Rep. Pennsylvanla Law Journal 
Reports (Clark'e). 

Penn. Law Rec. Pennsylvania Law Record, Phila- 
delphia. 

Penn. Leg. Gaz. Pennsylvania Legal Gazette Re- 
ports (Campbeli’s). 

Penn. Pr. Pennsylvania Practice, by Troubat and 
Haly. 

Penn. R. or Penn. Rep. Pennsylvania Reports. 

Penji. St. or Penn. St. R. Pennsylvania State Re- 
ports. 

Penna. L. R. Pennsylvania Law Record, Phiiadel- 
phia. 

Penning. Pennington’s Reports, New Jersey. 

Penny. Pennypacker’s Unreported Pennsylvania 
Cases Pennypaeker’s Pennsylvania Colonial Cases. 

Penr. & W. Penrose and Watts’s Pennsylvania Re- 
ports. 

Penrud. Anal. Penruddock’s Analysis of the Crim- 
inal Law. 

Peo. L. Adv. People’s Legal Adviser, Utica, N. Y. 

Per. Or. Cas. Perry’s Oriental Cases, Bombay. 

Pcr T. d T. Perry on Trusts and Trustees. 

Per. & Dav. Perry & Davison’s English King’s 
Bench Reports. 

Per. <& K. El. Cas. or Per. <& Kn. Perry and Knapp’s 
Eiection Cases, Engiish. 

Perk. Perkins on Conveyancing;— Perkins on 
PleadingPerkins’s Profitable Book (Conveyanc- 
ing). 

Perk. Prof. Bk. Perkins’s Profitable Book. 

Perp. Pat. Perpigna on Patents. 

Perry. Sir Erskine Perry’s Reports, in Morley’s 
(East) Indian DigestPerry’s Oriental Cases, Bom- 
bay. 

Perry <& D. Perry & Davison’s English King’s 
Bench Reports. 

Perry <& Kn. Perry & Knapp’s English Election 
Cases. 

Pet. Peters’s United States Supreme Court Re- 
ports;—Peters’s United States Circuit Court Re- 
portsPeters’s United States District Court Re- 
ports (Admiralty Decisions) ;—Peters's Prince Ed- 
ward Island Reports. 

Pet. Ad. or Pet. Adm. Peters’s United States Dis- 
trict Court Reports (Admiralty Decisions). 

Pet. Br. or Pet. Brooke. Petit Brooke or Brooke’s 
New Cases, English King’s Bench (Bellewe’s Cases 
temp. Hen. VIII.). 

Pet. C. C. Peters’s United States Circuit Court 
Reports. 

Pet. Cond. Peters’s Condensed Reports, United 
States Supreme Court. 

'Pet.Dig. Petcrs’s United States Digest;—Peti- 

colas’s Texas Digest. 

Pet. S. C. Peters’s. United States Supreme Court 
Reports. 

Peters. Peters’s Reports, U. S. Supreme Court 

Peters Adm. Peters’s United States District Court 
Reports (Admiràlty Decisions). 

Peters C. C. Peters’s Reports, U. S. Circuit Court, 
3d Circult. 

Petersd. Abr. Petersdorff’s Abridgment. 

Petersd. B. Petersdorff on the Law of Bail. 

Petersd. L. of N. Petersdorff on the Law of Na- 
tions. 

Petersd. Pr. PetersdorfE’s Practice. 

Peth. Int. Petheram on Interrogatories. 

Petit Br. Petit Brooke, or Brooke's New Cases, 
Euglish King’s Bench. 

Ph. Phillips’ English Chancery Reports Philll- 
more’s English Ecclesiastieal Reports (see Phil.). 

Ph. Ch. Philllps’s English Chancery Reports. 

Ph. St. Tr. Phillipps’s State Trials. 

Phal. C. C. or Phalcn. Phalen’s Criminal Cases. 

Phear W. Phear on Rights of Water. 

Pheney Rep. Pheney’s New Term Reports. 

Phil. Philllps’s English Chancery Reports;—Phil- 
Ups’s North Carolina Reports;—Phillips’s English 
Election Cases ;— Phiilimore’s English Ecclesiastical 
Reports ; —Philadelphia Reports ;—Phillips’s Illinols 
Reports. 

Phil. Ecc.Judg. PhilHmore’s Ecclesiastical Judg- 
ments. 


Phil. Ecc. R. Phillimore’s Engllsh Ecclesiastlcal 
Reports. 

Phil.El.Cas. Phillips’s English Election Cases. 

Phil. Eq. Phillips’s North Carolina Equity Re- 
ports. 

Phil. Ev. Phillips on Evidence. 

Phil. Fam. Cas. Phillipps’s Famous Casea in Clr- 
cumstantial Evidcnce. 

Phil. l7is. Phillips on Insurance. 

Phil. Law or Phil. N. C. Phillips’s North Carolina 
Law Reports. 

Phil. Pat. Philüps on Patents. 

Phil. St. Tr. Phillipps's State Trials. 

Phila. Philadelphia Reports, Common Pleas of 
Phlladelphia County. 

Phila. Law Lib. Phlladelphla Law Library. 

Phila. (Pa.). Philadelphia Reports, Common Pleas 
of Philadelphia County. 

Philippine Co. Philippine Code. 

Phill. Phillimore's Reports, English Ecclesiastical 
Courts ;—Phiiiips (see Phil. and Phillips). 

PliiU. Copyr. Phillips on Copyright. 

Phill. Cr. L. Philiimore’s Study of the Criminal 
Law. 

Phill. Dom. Phillimore on the Law of Domicil. 

Phill. Eccl. Phillimore on Ecclesiastical Law. 

Phill. Eccl. Judg. Phiüimore’s Ecclesiastical Judg- 
ments. 

Phill. El. Cas. Phillips’s Election Cases. 

Phill.Eq. Phillips’s Equity Reports, North Caro- 
Hna. 

Phill. Ev. Philümore on Evidence Philüps on 
Evidence. 

Phill. Fam. Cas. Phiüipps’s Famous Cases in Cir- 
cumstantial Evidence. 

Phill. Ins. Phiüips on Insurance. 

Phill. Insan. Phlllips on Insanity. 

Phill. Int. Phillimore on International Law. 

Phill.Jur. Phiüimore on Jurisprudence. 

Phill. Law (N. C.). Phillips’s Law Reports, North 
Caroüna. 

Phill. Mech. Liens. Phiüips on Mechanics' Liens. 

Phill. Prin. Jur. Phillimore’s Principles and Max- 
ims of Jurisprudence. 

Phill. Priv. L. Phiüimore’s Private Law among 
the Romans. 

Phill. Rom. L. Philümore’s Study and History of 
the Roman Law. 

Phill. St. Tr. Philüps’s State Trials. 

Phillim . Phiüimore’s English Ecclesiastical Re- 
ports. See, also, Phil., Phül. 

Phillvn. Dom. Phiüimore on the Law of Domicil. 

PJiillim. Ecc. Law. Phiüimore’s Ecclesiastical 
Law. 

Phillips. Philüps’s Engüsh Chancery Reports;— 
Phillips’s North Carolina Reports, Law and Equity; 
—Phlllips’s Reports, vols. 152-187 Illinois. 

Pick. Pickering’s Reports, Massachusetts. 

Pickle. Pickle’s Reports, vols. 85-10S Tennessee. 

Pierce R. R. Pierce on Railroads. 

Pig. Rec. Pigott on Common Recoveries. 

Pig. <& R. Pigott and Rodweü’s Registration Ap- 
peal Cases, English. 

Pikc. Pike’s Reports, vols. 1-5 Arkansas. 

Pin. or Pinn. Plnney’s Wisconsin Reports. 

Pist. or Piston. Piston’s Reports, Mauritlus. 

Pitc. Crim. Tr. Pitcairn’a Ancient Criminal Trials, 
Scotland. 

Pitc. Tr. Pitcairn's Ancient Criminal Trlals, Scot- 
land. 

Pitm. Prin. <& Sur. Pitman on Principal and 
Surety. 

Pitm. S. Pitman on Suretyship. 

Pitts. L. J. or Pitts. Leg. Jour. Pittsburg Legal 
Journal, Pittsburg, Penn. 

Pitts. Rep. or Pitts. Repts. Pittsbu,rgh Reports, 
Pennsylvania Courts (reprinted from the Journal). 

Pittsb. Leg. J. (O. S.). Pittsburg Legal Journal, 
Old Series. 

Pittsb. R. (Pa.). Pittsburg Reports, Pennsylvania 
Courts (reprinted from the Journal). 

Pl. Plaeiti Generalia Plowden’s Commentariea 
or Reports, English King’s Bench, etc. 

Pl. C. Placita Coronae (Pleas of the Crown). 
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Pl. Com. Plowden's Commentaries or Reports, 
Engllsh King's Bench. 

Pl. U. Plowden on Usury. 

Platt Cov. Platt ou the JLaw of CoVenants. 

Platt Lease. Platt on Leases. 

Plèb. Plêblscite. 

Plff. Plaintlff. 

Plow. or Plowd. or Plowd. Com. Plowden’a English 
Klng’s Bench Commeutarles or Reports. 

Plowd. Urim. Con. Tr. Plowden’s Crim. Con. Trials. 

Plum. Contr. Plumptre on Contracts. 

Po. Ct. Police Court. 

Pol. Poliexfen’s English King’B Bench Reports, 
etc.Pollce. 

Pol. Code. Political Code. 

Pol. Cont. PoIIock on Contracts. 

Pol. Sci. Quar. Political Sclence Quarterly. 

Poll. Pollexfen’s PJcglish King's Bench Reports. 

Poll. C. C. Pr. Pollock’s Practlce of the County 
Courts. 

Poll. Contr. Pollock on Contracts. 

Poll. Dit 7 . Part. Poliock’s Digest on the Law of 
Partnership. 

Poll. Doc. Poliox on Production of Documents. 

Poll. Lcad. Cas. Poliock’s Leading Cases. 

Poll. Part. Pollock on Partnership. 

Poll. & Maitl. Pollock & Maitland’s History of 
Engiish Law. 

Pollcx. Pollexfen’a Engüsh King’s Bench Re- 
ports, etc. 

Pols.2nt.orPols.Law of Nat. Polson on Law of 
Nations. 

Pom. Con. L. or Pom. Const. Law. Pomeroy’a Con- 
stitutional Law of the United States. 

Pom. Contr. Pomeroy on Contracts. 

Pom. Mun. L. Pomeroy’s Municipal Law. 

Pomeroy. Pomeroy’s Reports, vols. 73-128 Califor- 
nia. 

Poorc Const. Poore’s Federal and State Constitu- 
tlons. 

Pop. Popham’s English King’s Bench Reports. 

Pop. Sci. Mo. Popuiar Science Monthly. 

Pope. (Pope) Opinions Attorney General, pt 1, 
vol. 22. 

Pope C. & E. Pope on Customs and Excise. 

Pope, Lun. Pope on Lunacy. 

Poph. Popham’s Reports, Engüsh King's Bench. 

Poph. (2). Cases at the end of Popham’s Reports. 

Port. (Ala.). Porter’s Aiabama Reports. 

Port. (Ind.). Porter’s Reports, Indlana. 

Porter. Porter’s Aiabama Reports;—Porter’e Re- 
ports, vols. 3-7 Indiana. 

Poscy. Unreported Commissioner Cases, Texas. 

Posf. Post’s Reports, vois. 23-26 MichiganPost’s 
Reports, vols. 42-6i Missouri. 

Poste*s Gaius Inst. Poste’s Translation of Gaius. 

Postl. Dict. Postlethwaite’B Commercial Dictlon- 
ary. 

Pot. Dwar. Potter’s Dwarris on Statutes. 

Poth. Bail d Renle. Pothier, Traitê du Contrat de 
Bail à Rente. 

Poth. Cont. Pothier on Cpntracts. 

Poth. Cont. de Change. Pothier, Traitö du Con- 
trat de Change. 

Poth. Cont. Salc or Poth. Contr . Sale. Pothler, 
Treatlse on the Contract. of Saie. 

Poth. de Changc. Pothier, Traitê du Contrat de 
Change. 

Poth. de Vüsure. Pothier, Traitê de l’Usure. 

Poth. de Sociêtê App. Pothier, Traitö du Contrat 
de Sociêtê. 

Poth. du Dcpot. Pothler, Traitö du DêpOt 

Poth. (Euv. Pothier’s CEuvres. 

Poth. Louage. Pothier, Traitê du Contrat de Lou- 
age. 

Poth. Mar. Cont. Pothier’s Treatise on Maritime 
Contracts. 

Poth. Mar. Louage. Pothier, Traitö du Contrat de 
Louage. 

Poth. Oll. Pothier, Traitê des Obiigations. 

Poth. Pand. Pothier’s Pandects. 

Poth. Part. Pothier on Partnership. 

Poth. Proc. Civ. or Poth. Proc. Civil. Pothler, 
Traitê de la ProcOdure Civile. 


Poth. Proc. Crim. Pothier, TraitO de la Procêdure 
Criminale. 

Poth. Sociêtê. Pothier, Traitê du Contrat de So- 
ciêtê. 

Poth. Traitê de Change. PothKr, Traitê du Con- 
trat de Change. 

Poth. Vente. Pothier, Traitê du Contrat de V- t.\ 
Pothicr, Pand. Pothler, Pandeetaa Ju tinianc-, etc. 
Pottcr. Potter’s Keports, volâ. 4-7 Wyoming. 
Ppttcr Corp. Potter on Corporatlons. 

Potter's Dwar. St. Potter’s Dwarris on Statutea. 
Potts L. D. Potts’s Law Dletionary. 

Pow. Am. L. Poweii’e American Law. 

Pow. Apr. Pr. Poweli’a Appeliate Proceedlngs. 

Pow. Con. Pdweü on Contraets. 

Pow. Conv. Poweil on Conveyancing. 

Pow. Dcv. Poweli, Essay upon tho Learnlng of 
Devises, etc. 

Pow. Ev. Powell on Evidcnce. 

Pow. Mort. or Pow. Mortg. Powell on Mortgages. 
Pow. Powers. Poweü on Powers. 

Pow. Pr. Poweil's Precedents in Conveyancing. 
Pow. R. & D. Power, Rodwell and Dew’a Electlon 
Cases, Engiish. 

Poyn. M. <£ D. Poynter on Marrlage and Divorce. 
Pr. Price'a English Exchequcr Reports;— Prin- 
’cipium (the beginning of a titie, law, or section);— 
Practice Reports (Ontario). 

Pr.C.K.Li. Practice Cases in the King’e Bench. 
Pr. Ch. Precedents in Chancery, by Finch Prac- 
tice in the High Court of Chancery. 

Pr. Ct. Prcrogative Court. 

Pr. Dec. Printed Decisions (Sneed’B), Kentucky. 

Pr. Div. Probate Division, Law Reports ;— Prlt- 
chard's Divorce and Matrimouiai Cases. 

Pr. Exch. Price’s Exchequer Reports, Engüsh. 
Pr.Falc. President Faiconer’s Rcports, Scotch 
Court of Scssion. 

Pr. L. Private Law or Private Laws. 

Pr.Min. Printed Minutes of Evidence. 

Pr. R. Practice Reports. 

Pr.Reg.B.C. Practlcal Register in the Bail 

Court. x 

Pr. Reg. C. P. Practicai Rcgister ln the Common 
Pleas. 

Pr. Reg. Ch. Practical Register in Chancery 

(Styies’s). 

Pr. St. Private Statutes. 

Pr. & Div. Probate and Divorce, English Law Re- 
ports. 

Pra. Cas. Prater’s Cases on Conflict of Laws. 

Pract. The Practitioner. 

Prat. Cas. Prater’e Cascs on Conflict of Laws. 

Prat. II. W. Prater on the Law of Husband and 
Wlfe. 

PrattB.S. Pratt on Beneflclai Buiiding Societies. 
Pratt C. W. Pratt on Contraband of War. 

Pratt Cont. Cas. Pratt’s Contraband-of-War Casea. 
Preb. Dig. Prebie Digest, Patent Cases. 

Prec. Ch. -Preeedents in Chancery. 

Prcf. Prcface. 

Prcl. Prêüminaire. 

Prer. Prerogative Court 
Pres. Abs. Preston on Abstracts. 

Pres. Conv. Preston on Conveyancing. 

Pres. Est. Preston on Estates. 

Pres. Falc. President Faleoner’a Scotch Session 
Cases (Giimour & Falconer). 

Prcs. Leg. Preston on Legacies. 

Pres. Merg. Prestou on Merger. 

Pres. Shcp. T. Preston s Shcppard’s Touchstona. 
Prcst. Conv. Preston on Conveyancing. 

Prcst. Est. Preston on Estates. 

Prcst. Merg. Preston on Merger. 

Pri. or Price. Price’s Exchequer Reports. 

Price Exch. Prlce’s Reports, Exchequer, Engllsh. 
Price Liens. Price on Liens. 

Pricc Notcs P. P. or Pricc P. P. Price’s Notes of 
Points of Practice, Engiish Exchequer Cases. 

Pricc R. Est. Price ou Acts Rdating to Real Es- 
tate (Pa.). 

Price «.£• St. Price and Steuart Trade-mark Cases. 
Prick. or Prickett (Id.). Prickett’s Idaho Reports. 
PriJ. Chu. GuL Frldeaux’s Churchwarden’s GvJda. 
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Prid. Frec. Prideaux’s Precedents in Convey- 
ancing. 

Prui. & C. Pridcaux and Cole’s Reports, English, 
New Sessions Cases, vol. 4. 

Prin. Principium. The beginning of a title or 
law. 

Prin.Dec. Printed Dcclslons (Sneed’s), Kentucky. 

Prior Lim. Prior on Construction of Llmitations. 

Pritch. Ad. Dig. Prltchard’s Admiralty Digest. 

Pritch. M. & D. Pritchard on Marrlage and Dl- 
vorce. 

Pritch. Quar. Sesa. Prltchard, Quarter Sesslons. 

Priv. Counc. App. Privy Council Appeals. 

Priv. Lond. Customs or Privileges of London. 

Pro. L. Province Law. 

Pro. qitcr. Pro querentem. For the plalntlflf. 

[1591] Prob. Law Reports, Probate Divlslon, 
from 1891 onward. 

Prob. Code. Probate Code. 

Prob. Div. Probate Divlslon, English Law Re- 
ports. 

Prob. Bep. Probate Reports. 

Prob. Rep. Ann. Probate Reports Annotated. 

Prob. d Adm. Div. Probate and Admlralty Divi- 
sion, Law Reports. 

Prob. & Div. Probate and Dlvorce, English Law 
Reports. 

Prob. <£ Mat. or Prob. & Matr. Probate and Matri- 
monial Cases. 

Proc. Ch. Proceedings ln Chancery. 

Proc. Pr. ot Proc. Prac. Proctor’s Practice. 

Proff. Corp. Proffatt on Corporations. 

Proff.JuryTr. Proffatt on Jury Trials. 

Proff. Not. Proffatt on Notaries. 

Proff. Wills. Proffatt on Wills. 

Prop. Lawycr N. S. Property Lawyer, New Series 
(periodical), England. 

Proud. Dom. Pub. Proudhon’s Domalne Publlc. 

Proudf. Land Dec. (U. S.J. Proudflt’s United 
States Land Decisions. 

Prouty. Prouty’s Reports, vols. 61-68 Vermont. 

Prt. Rep. Practice Reports. 

' Psych. & M. L. J. Psychological and Medico-Legal 
Journal, New York. 

Puff. Puffendorf’s Law of Nature and Natlons. 

Pugs. Pugsley’s Reports, New Brunswick. 

Pugs. <è Bur. or Pugs. & Burb. Pugsley and Bur- 
bridge’s Reports, New Brunswick. 

Pull. Accts. Pulling’s Law of Mercantlle Accounts. 

Pull. Attor. Pulling on tbe Law of Attorneys. 

Pull. Laws & Cust. Lond. Pulling’s Treatise on the 
Laws, Customs, and Regulations of the City and 
Port of London. 

Pull. Port o / London. Pulling, Treatise on tho 
Laws, Customs, and Regulations of the City and 
Port of London. 

Puls. or Pulsifer. Pulsifer’s Reports, vols. 65-63 
Maine. 

Pult. Pulton de Pace Regis. 

Pump Ct. Pump Court (London). 

Punj. Rec. Punjab Record. 

Purd. Dig. (Pa.). Purdon’s Digest of Pennsylvania 
Law r s. 

Purd. Dig. (U. S.). Purdon’s Dlgest of United 
States Laws. 

Puter. Pl. Puterbauch’s Pleading/ 

Pyke. Pyke's Lower Canada King’s Eench Re- 
ports. 

Q. Questlon; — Quorum; — Quadragesms (Year 
Books Part IV) ; — Quebec; — Queensland; — Attach. 
Quoniam Attachiamenta. 

Q. B. Queen’s Bench;—Queen’s Bench Reports 
(Adolphus & Ellis, New Series, English)English 
Law Reports, Queen’s/ Bench (1841-1852) ;—Queen’s 
Bench Reports, Upper Canada;—Queen’s Bench Re- 
ports, Quebec;—Engiish Law Reports, Queen’s 
Bench Division, 1891. 

[1801] Q.B. Law Reports, Queen’s Bench Divi- 
sion, from 1891 onward. 

Q. B. Div. or Q. B. D. Queen’s Bench Dlvislon, 
English Law Reports (1876-1890). 

Q. B. R. Queen’s Bench Reports, by Adolphus & 
Ellis (New Series). 

Q. B. U. C. Queen’s Bench Reports, Upper Canada. 

Q. C. Queen’s Couusel, 


Q. L. R. Quebec Law Rcports;—Queensland Law 
Reports. 

Q. P. R. Quebec Practlce Reports. 

Q. R. Official Reports, Proyince of Quebec. 

Q. R. Q. B. Quebec Queen’s Bcnch Reports, 

Q. S. Quartcr Scssions. 

Q. t. Qui tam. 

Q. v. Quod vide; Whlch see. 

Q. Vict. Statutes of Province of Quebec (Rclgn 
of Victoria). 

Q. War. Quo Warranto. 

Qu. L. Jour. Quarterly Law Journal, Rlchmond, 
Va. 

Qu. L. Rev. Quarterly Law Review, Ricbmond, 
Va. 

Qua.cl.fr. Quare clausum fregit (q. v.). 

Quadr. Quadragesms (Year Books, Part IV). 

Quart. Rev. Quarterly Law Review, Richmond, 
Virginia. 

Qucb. L. R. Quebec Law Reports, two serles, 
Queen’s Bench or Superior Court. 

Queb. Q. B. Quebec Queen’s Bench Reports. 

Quebec L. Rep. Quebec Law Reports, two series, 
Queen’s Bench or Superior Court. 

Queens. L. J. Queensland Law Journal. 

Queens. L. R. Queensland Law Reports. 

Quin. or Quincy. Quincy’s Massachusetts Reports, 

Quintij Quinto. Year Book, 5 Hen. V. 

Quo War. Quo Warranto. 

R. Resolved. Repealed. Revised. Revlsion. 
Rolls;—King Richard ; thus 1 R. III. slgnifies tha 
first year of the reign of King Richard TII.;— 
Rawle’s Reports, S. C. of Pennsylvania. 

R. A. Rcgular Appeals. Registration Appeals. 

Rc. Rescriptum ;—Rolls of Court;—Record Com- 
missioners Railway Cases ;—Registration Cases ;— 
Revue Critique, J.Iontreal. 

R. C. <£ C R. Revenue, Civil and Criminal Re- 
porter, Calcutta. 

R. G. Regulse Generales, Ontario. 

R. 1. Rhode Island ;—Rhode Island Reports. 

R. J. <£ P. J. Revenue, Judicial and Police Jour- 
nal, Calcutta. 

R. L. Roman Law;—Revised Laws;—Revue Le- 
gale. 

R. L. <£ S. Ridgeway, Lapp and Schoales’s Reports, 
Irish King’s Bench. 

R. L. <£ W. Roberts, Leaming and Wallis’s County 
Court Reports, English. 

R. M. Ch. or R. M. Charlt. R. M. Charlton’s Geor- 
gia Reports. 

R. P. C. Real Property Cases, English Reports 
Patent Cases. 

R. P. Cas. Real Property Cases, English. 

R. P. <£• W. (Pa.). (Rawle) Penrose and Watt’a 
Pennsylvania Reports. 

R. R. <& Can. Cas. Railway and Canal Cases, Eng- 
llsh. 

R. S. Revised Statutes. 

R. S. L. Reaoing on Statute Law. 

R. t. F. Reports tempore Finch, English Chan- 
cery. 

R. t. H. Reports tempore Hardwicke (Lee) Eng- 
lish King’s Bench;—Reports tempore Holt (Cases 
Concerniug Settlement). 

R. t. Hardxo. Reports tempore Hardwicke, English 
King’s Bench. 

R. t. Holt. Reports tempore Holt, Engllsh King’a 
Bench. 

R. t Q. A. Reports tempore Queen Anne, vol. 11 
Modern Reports. 

R. & B. Cas. Redfield and Blgelow’s Leading Cases 
on Bills and Notes. 

R. <£ C. Cas. Railwav and Canal Cases, English. 

R. <£ C. N. Sc. Russell & Chesley’s Reports, Nova 
Scotia. 

R. <£ G. N. Sc . Russell & Geldert's Reports, Nova 
Scotia. 

R. <£ H. Dig. Robinson & Harrison’s Digest, On- 
tario. 

R. <£ J. Dig. Roblnson & Joseph’s Digest, Ontarlo. 

R. <£ M. Russell & Mylne’s English Chancery Re- 
ports ;—Ryan & Moody’s English Nisl Prius Reports. 

R. <£ My. Russell and Mylne’s Reports, English 
Chancery. 
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R. d M. C. C. Ryan and Moody's Crown Cases Re- 
eerved, English. 

R.&M.Dig. Rapalje & Mack's Digest of Rallway 
Law. 

R. d M. N. P. Ryan and Moody’s Nlsi Prius Cas- 
es, English. 

R. d- R. C. C. Russell and Ryan’s Crown (Jases Ke- 
Berved, Engiish. 

Ra. Ca. English Railway and Canal Cases. 

Radcr. Rader’s Rcports, vols. 133-163 Missouri. 

Raff Pcns. Man. Raff’s Pension Manuai. 

Rail. d Can. Cas. Engifsh Raiiway and Canal Cas- 
es Railway and Canal Traffic Cases. 

Railw. Cas. Railway Cases. 

Railw. d C. Cas. Railway and Canal Cases, Eng- 
lish. 

Railw. <& Corp. Law J. Railway and Corporation 
Law Journal. 

RamA. Ram on Assets. 

Ram Cas. P. Jc E. Ram’s Cases of Pleadlng and 
Evidence. 

Ram F. Ram on Facts. 

RamJudgm. Ram on Scicnce of Legal Judgment. 

Ram Leg. Judgm. (Towns. Ed.). Ram’s Science of 
Legal Judgment, Notes by Townshend. 

Ram W. Ram on Exposition of Wiils. 

Ram. <Sc Mor. Ramsey & Morin’s Montreal Law 
Reporter. 

Rand. Randolph's Virginla Reports Randolph’s 
Reports, vois. 21-56 Kansas;—Randolph’s Reports, 
vols. 7-11 Louisiana Annual Randall’s Reports, 
vols. 52-71 Ohio State. 

Rand. (Kan.). Randolph’s Reports, Kansas. 

Rand. (La.). Randolph’s Reports, Louislana An- 
nual Reports, vols. 7-11. 

Rand. Perp. Randall on Perpetuities. 

Raney. Raney’s Reports, vols. 16-20 Florida. 

Rang. Dee. Sparks’s Rangoon Decisions, British 
Burmah. 

Rank. P. Rankin on Patents. 

Rap. Fed. Ref. Dig. Rapalje’s Fcderal Reference 
Digest. 

Rap. Jud. Q. B. R. Rapport’s Judiciarles de Quebec 
Cour du Banc de la Reine. 

Rap. Jud. Q. C. S. Rapport’s Judlciaries de Quebec 
Cour Superieure. 

Rap. Lar. Rapalje on Larceny. 

Rap. N. Y. Dig. Rapalje’s New York Digest. 

Rap. d L. or Ilap. d Laxo. or Rapal. d L. Rapalje & 
Lawrence, Ameriean and English Cases. 

Rast. Rastell’s Entrles and Statutes. 

Ratt. L. C. Rattigan’s Leading Cases on Hlndoo 
Law. 

Ratt. R. L< Rattigan’s Roman Law. 

Raxo. or Rawle. Rawle’s Pennsylvania Reports. 

Rawlc Const. Rawle on the Coustitution. 

Rawle, Cov. or Rawle Cov(. Rawle on Covenants 
for Title. 

Rawle Eq. Rawle’s Equlty in Pennsylvanla. 

Raxote Pen. d W. (Rawle) Penrose & Watts, Penn- 
sylvania. 

RayMed.Jur. Ray’s Medical Jurlsprudence of 
Insauity. 

Ray Men. Path. Ray's Mental Pathology. 

Raym. or Raym. Ld. Lord Raymond’s Reports, 
English King's Bench. 

Raym. B. o/ Ex. Raymond on Biil of Exceptions. 

Raym. Ch. Dig. Raymond's Chaucery Digest. 

Raym. Ent. Raymond’s Book of Entrles. 

Raym. Sir T. or Raym. T. Sir Thomas Raymond's 
English King’s Bench Reports. 

Raymond. Raymond’s Reports, vols. 81-89 Iowa. 

Rayn. Rayner’s English Tithe Cases, Exchequer. 

Rc-af. Re-afflrmed. 

Rc.deJ. Revue de Jurisprudence, Montreai. 

Rc. de L. Revue de Jurisprudence ct Legislatlon, 
Montreal. 

Rcal Est. Ree. Real Estate Record, New York. 

Real Pr. Cas. Real Property Cases (English). 

Rcc. Records ;—Recorder ;—American Law Rec- 
ord. 

Rec. Com. Record Commlsslon. 

Rec. Dee. Vaux’s Recorder’s Decislons, Phlladel- 

phia. 


Red. Redfleld’s New York Surrogate Reports;— 
Reddington, Maine. 

Red. Am. R. R. Cas. or Red. Cas. R. R. Rtdfleld’a 
Leading Ameriean Railway Cases. 

Red. Cas. Wills. Redfleld's Leading Ca-es on 
Wills. 

Rcd. R. L. Reddie’s Roman Law. 

Red. R. R. Cas. Redfleld’s Leading Americ«n Rall- 
way Cases. 

Rcd. d Big. Cas. B. d N. Redfleld & Blgelow’s 
Leadlng Cases on Bllls and Notes. 

Redes. Pl. Mitford’s Chancery Pleadlng. 

Rcdf. Redfleld’s Surrogate Court Reports, N. Y. 

Redf. Am. Railw. Cas. Redfleld’s American RalU 
way Cases. 

Redf. Bailm. Hedfleld on Carrlers and Bailments. 

Redf. L. Cas. Wills. Rcdfleid’s Leading Cases on 
Wüls. 

» Redf. Pr. Redfleld’s Practice. New York. 

Rcdf. R. Cas. Redfleld’s American Raiiway Cases. 

Rcdf. Railxc. Redfleld on Railw'ays. 

Redf. Raitw. Cas. Redfleld’s American Railway 
Cases. 

Redf. Sur. or Redf. Surr. (N. Y.). Redfleld’s New 
York Surrogate Court Reports. 

Redf. Wills. Redfloid’s Leading Cases on Wills. 

Rcdf. d Big. L. Cas. Redfield and Bigelow’s Lead- 
Ing Cascs on Notes and Bills. 

Reding. or Rcdington. Redington’s Reports, vois. 
31-35 Maine. 

Rcdm Redman on Arbitrations and Awards. 

Reed Fraud or Rccd Lead. Cas. Reed’s Leading 
Cases in Law of Statute of Frauds. 

Recse. Reporter, vols. 5, 11 Heiskell’s Tennessee 
Reports. 

Reeve Des. Reeve on Descents. 

Reeve Dom. R. Reeve on Domestic Relations. 

Rceve, Eng. Law or Rceve II. E. L. or Rccvc, 
Hist. Eng. Law. Reeve’s Hlstory of the English 
Law. 

Reeve Sh. Reeve ou the Law of Shipping and 
Navigation. 

Reg. The Daily Register, New York City. 

Reg. App. Registration Appeais. 

Reg. Brcv. Register of Writs. 

Reg. Cas. Registration Cases. 

Reg. Deb. (Galcs). Register of Debates in Con- 
gress, 1789-91 (Gales’s). 

Reg. Deb. (G. d S.). Register of Debates ln Con- 
gress, 1S24-37 (Gales and Seaton’s). 

Reg. Gen. Regulse Generales. 

Reg.Jud. Rcgistasm Judiciale. 

Reg. Lib. Register Book. 

Reg. Maj. Books of Regiam Majestatem. 

Reg. Om. Brev. Registrum Omnium Brevlum. 

Reg. Orig. Registrum Originale. 

Reg. Pl. Regula Placitandi. 

Rcg. Writ. Register of Writs. 

Reilly. Reilly’s English Arbitration Cases. 

Rcm. Cr. Tr. Remarkabie Criminal Trials. 

Rem. Tr. Cummins & Dunphy’s Remarkable Tri- 
ais. 

Rem. Tr. No. Ch. Benson’s Remarkable Trials and 
Notorious Characters. 

Remy. Remy’s ‘Reports, vols. 145-154 Indiana ; 
also Indiana Appeliate Court Reports. 

Rcp. Report; — Reports ; — Reporter; — Repeal- 
ed;— Waliace’s Thc Reporters Rêpertoire. Cokc’s 
Reports, Engiish King's Bench. 

Rep. ( 1, 2, ete.). Coke’s English Ivlng’s Bench 
Reports. 

Rep. Ass. Y. Clayton’s Reports of Assizcs at 
Yorke. 

Rep. Cas. Eq. Gilbert’s Chancery Reports. 

Rcp. Cas. Madr. Reports of Cases, Dewanny 
Adawlut, Madras. 

Rep. Cas. Pr. Rcports of Cases of Practice 
(Cooke’s). 

Rcp. Ch. Reports in Chancery, English. 

Rep. Ch. Pr. Reports on the Chancery Practice. 

Rep. Com. Cas. Reports „ of Commercial Cases, 
Bengai. 

Rep. Const. or Rep. Const. Ct. Reports of the Con- 
stitutional Court, South Carolina (Treadway, Mill, 
or Harper). 
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Rep. Cr. L. Com. Reports of Criminal Law Com- 
mlssioners. 

Rep.de Jur. Rêpertoire de Jurisprudence, Paris. 
Rep. de Jur. Com. Rêpertoire de Jurisprudence 
Commerciale, Parls. 

Rep.duNot. Rcpertoire du Notariae, Parls. 

Rep. Ec. C. C. Rêpêtitions Ecrites sur le Code 
Civil. 

Rcp. Eq. Guilbert’s Reports in Equity, English. 
Rep. in Ch. Reports in Chancery, Engllsh. 

Rcp. (N. Y.). The Reporter, Washington and New 
York. 

Rep. Q. A. Report teinpore Queen Anne, vol. 11 
Modern. 

Rep. Sel. Cas. Ch. or Rep. Sel. Cas. in Ch. Kel- 
ynge's (W.) Reports, English Chancery. 

Rep. t. Finch. Reports tempore Finch, Engiish 
Chancery. 

Rep. t. Uard. Lee's Reports tcmpore Hardwlcke, 
English King’s Bench Reports. 

Rep. t. Uolt. Reports tcmpore Holt, English 
King’s Bench;—Reports tempore HoJt (Euglish Cas- 
es of Settlement). 

Rcp. t. 0. Br. Carter’s English Common Pleas 
Reports tcmpore O. Bridgman. 

Rep. t. Q. A. Reports tempore Queen Anne (11 
Modern). 

Rcp. t. Talh. Reports tempore Talbot, English 
Chancery. 

Rep. O Yash.). The Reporter, Washington and 
New York. 

Rep. Yorke Ass. Clayton’s Reports of Assizes at 
Yorke. 

Report or Reports. Coke’s Reports, English King’s 
Bench. 

Reptr. The Reporter, Boston, Mass. 

Res. Cas. Reserved Cases. 

Ret. Brev. Retorna Brevium. 

Rettie. Rettie, Crawford & Melville’s Scotch Ses- 
sion Cases (4th Series). 

Rev. Reversed. Revised. Revenue. 

Rev. C. <6 C. Rep. Revenue, Civil, and Criminal 
Reporter, Bengal. 

Rev. Cas. Revenue Cases. 

Rev. Crit. La Rêvue Critique, Montreal. 

Rev. Crit. de Lcg. Rêvue Critique de Legislation, 
Paris. 

Rev. de Leg. Rêvue de Legislation, Montreal. 

Rev. Dr. Int. Rêvue de Droit International, Paris. 
Rev. Dr. Leg. Rêvue de Droit Lêgislation, Paris. 
Rev. Laws. Revised Laws. 

Rev. Leg. La Rêvue Lêgale, Sorel, Quebec. 

Rev. Ord. N. TF. T. Revised Ordinances, North- 
west Territories (Canada) 1888. 

Rev. St. or Rev. Stat. Revised Statutes. 

Reyn. Reynolds’s Reports, vols. 40-42 Mlssissippi. 
Reyn. Steph. Reynolds’s Stephens on Evidence. 
Rho. L. Rhodian Law. 

Rice. Rice’s Law Reports, South Carollna. 

Ricc Ch. Rice’s Equity Reports, South Carolina. 
Rice. Dig. Pat. Rice’s Digest of Patent Office De- 
cisions. 

Rice Eq. Rice’s South Caroiina Equity Reports. 
Rich. Richardson's South Carolina Law Reports; 
—Richardson’s Reports, vols. 2-5 New Hampshire. 

Rich. Cas. Ch. or Rich. Ch. Richardson’s South 
Carolina Equity Reports. 

Rich. Ct. Cl. Richardson’s Court of Clalms Re- 
ports. 

Rich. Eq. Richardson’s South Carolina Equity 
Reports. 

Rich. Eq. Cas. Richardson’s South Carolina Eq- 
uity Reports. 

Rich. Law (S. C.). Richardson’s South Carollna 
Law Reports. 

Rich. (N. H.). Richardson’s Reports, New Hamp- 
shlre Reports, vols. 3-5. 

Rich. N. S. Richardson’s Reports, New Series, 
South Carolina. 

Rich. P. R. C. P. Riehardson’s Practlcal Reglster, 
Common Pleas. 

Rich. Pr. C. P. Richardson’s Practlce Common 
Pleas. 

Rich. Pr. K. B. Richardson’s Practice in the 
King’s Bench. 


Rich. Pr. Reg. Richardson’s Practical Reglster. 
English Common Pleas. 

Rich. & H. or Rich. <£ llook. Richardson & Hook’s 
Street Railway Decisions. 

Rich. dC- W. Richardson & Woodbury’s Reports, 
vol. 2 New Hampshire. 

Ridg. Ridgeway’s Iteports tempore Hardwicke, 
Chancery and King’s Bench. 

Ridg. Ap. or Ridg. App. Ridgeway’s Irish Appeai 
(or Parliamentary) Cases. 

Ridg. Cas. Ridgeway’s Reports tempore Hard- 
wickc, Chancery and King’s Bench. 

Ridg. L. & S. Ridgeway, Lapp and Schoales’s Re- 
ports (Irish Term Reports). 

Ridg. P. C. or Ridg. Parl. Ridgeway’s Irish Appeal 
(or Parliamentary) Cases. 

Ridg. Rep. or Ridg. St. Tr. Rldgeway’s (Indivldu- 
al) Reports of State Trials In Ireland. 

Ridg. t. Hard. or Ridg. & Hard. Ridgeway’s Re- 
ports tempore Hardwicke, Chancery and King’s 
Bench. 

Ridgew. Ridgew'ay (see Ridg.). 

Ridley, Civil <& Ecc. Law. Ridley’s Civll and Ec- 
clesiastical Law. 

Ricd. Riedell’s Reports, vols. 68, 69 New Hamp- 
shire. 

Ril. Riley’s South Carolina Law Reports;— Rl- 
ley’s Reports, vols. 37-42 West Virginia. 

Ril. Ch. or Ril. Eq. Riley’s South Carollna Chan- 
cery Reports. 

Ril. Harp. Rlley’s Edition of Harper’s South 
Carolina Reports. 

Riley. Riley’s South Carolina Chancery Reports ; 
—Riley’s South Carolina Law Reports ; —Riley’s Re- 
ports, vols. 37-42 West Virginia. 

Riley Ch. or Riley Eq. Riley’s Chancery Reports, 
South Carolina. 

Riner. Riner's Reports, vol. 2 Wyoming. 

Riv. Ann. Reg. Rivington’s Annual Register. 

Rob. Robinson’s Virginia Reports; —Robinson’s 
Louisiana Reports;—Robinson’s Reports, vols. 2-9 
and 17-23 Colorado Appeals;—Robertson’s New York 
Superior Court ReportsRobinson’s Engllsh Ec- 
clesiastical Reports;—Chr. Robinson’s English Ad- 
miralty Reports;—W. Robiuson’s English Admiralty 
Reports;—Robinson’s Reports, English House of 
Lords Scotch Appeals;—Robertson’s Scotch Appeal 
Cases;—Robinson’s Reports, vol. 38 Callfornla;— 
Robinson’s Reports, vols. 1-4 Louisiana Annual ;— 
Roberts’s Reports, vols. 29-31 Loulsiana Annual;— 
Robards’s Reports, vols. 12, 13 Missouri ; —Robards’s 
Conscript Cases, Texas;—Chr. Robinson's Upper 
Canada Reports;—J. L. Robinson’s Upper Canada 
Reports;—Robertson’s Reports, vol. 1 Hawaii;—Rob- 
inson’s Reports, vol. 1 Nevada. 

Rob. Adm. Chr. Robinson’s English Admiralty 
Reports. 

Rob. Adm. Chr. Robinson’s Reports, English Ad- 
miralty. 

Rob. Adm. d- Pr. Roberts on Admiralty and Prlze. 

Rob. App. Robinson’s Scotch Appeals, English 
House of Lords. 

Rob. (Cal.). Robinson’s Reports, Californla. 

Rob. Car. V. Robertson’s History of the Reign of 
the Emperor Charles V. 

Rob. Cas. Robertson’s Scotch Appeal Cases. 

Rob. Chr. Chr. Robinson’s English Admiralty Re- 
ports. 

Rob. Chr. Adm. Chr. Roblnson’s Reports, English 
Admiralty. 

Rob. Consc. Cas. or Rob. Conscr. Cas. Robard’s 
Conscript Cases, Texas. 

Rob. Ecc. Robertson’s Eccleslastical Reports,*Eng- 
lish. 

Rob. Ent. Robinson’s Entrles. 

Rob. Eq. Roberts's Principles of Equlty. 

Rob. Fr. Roberts on Frauds. 

Rob. Fr. Conv. Roberts on Fraudulent Convey- 
ances. 

Rob. Gavelk. Roblnson on Gavelklnd. 

Rob. (Hawaiian). Robinson’s Hawaiian Reports. 

Rob. Jr. or Rob. Jun. William Robertson's Engllsh 
Admiralty Reports. 

Rob. Jus. Robinson’s Justice of the Peace. 

Rob. L. & W. Roberts, Leaming & Wallis’s County 
Court Reports. 
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Rot>. (La.). Koblnson’8 Reports, Louislana. 

Rob. (La. Ann.J. Roblnson’s Reports, Louisiana 
Annuai, vols. 1-4. 

Rob. Mar. (N. Y.). Robertson & Jaeob’s New York 
Marine Court Rcports. 

Rob. (Mo.J. Robard’s Reports, Missouri. 

Rob. (N. Y.). Robertson's Rcports, New York Clty 
Superior Court Reports, vols. 24-30. 

Rob. (Nev.). Robinson’s Reports, Nevada Reporta, 
vol. L 

Rob. Pr. Robinson’s Practice. 

Rob. 8. I. Robertson’s Sandwieh Island (Hawallan) 
Reports. 

Rob. Sc. App. Robinson’s Scotch Appeals, English 
IIouso of Lords. 

Rob. Sr. Ct. Robertson’s New York Superlor Court 
Reports. 

Rob. St. Fr. Roberts on the Statute of Frauds. 

Rob. U. C . Robinson’s Rcports, Upper Canada. 

Rob. (Ya.). Robinson’s Reports, Yirginia. 

Rob. Wills. Roberts on Wiils. 

Rob. Wm. ot Rob. Wm. Adm. Wm. Robinson’s Rc- 
ports, English Admiralty. 

Rob. & J. Robard and Jackson’s Rcports, Texas 
Reports, vols. 26-27. 

Robards . Robards’s Reports, vols. 12, 13 Missourl ; 
—Robards’s Texas Conscript Cases. 

Robards <£ Jackson. Robards & Jaekson’s Reports, 
vols. 26-27 Texas. 

Robb or Robb Pat. Cas. Robb’s United States Pat- 
ent Cases. 

Robcrt. Robertson’s Scotch Appeals, Engllsh 
House of Lords. 

Roberts. Roberts’ Reports, vols. 29-31 Loulsiana 
Annual. 

Robertson. Robcrtsou’s Scotch Appeal Cases;— 
Robertson’s New York Superior Court Reports;— 
Robertson’s New York Marine Court Reports ;— 
Robertson’s English Eeelesiastieal Reports ;—Robert- 
son’s Hawaiian Reports. See, also, Rob. 

Robin. App. Robinson’s Scoteh Appeal Cases. 

Robinson. Chr. Roblnson’s English Admiralty Re- 
ports ;—W. Robinson’s English Admiralty Reports ; 
— Robinson’s Virginia Reports;—Roblnson’s Louisl- 
ana Reports;—Roblnson’s Scoteh Appeal Cases;— 
Robinson’s Reports, vol. 38 Califoruia;—Chr. Rob- 
lnson's Reports, Upper Canada;—J. L*. Robinson’s 
Reports, Upper Canada ;—Robinson’s Reports, Colo- 
rado ;—Robinson’s Reports, vol. 1 Nevada. 

Robs. Rankr. Robson’s Bankrupt Practice;—Rob- 
ertson’s Handbook of Bankers’ Law, 

Robt. Robert ;—Robertson. 

Robt. (N. Y.). Robertson’s Reports, New York 
City Superlor Court Reports. vois. 24-30. 

Roc. Ins. Roecus on Insurance. 

Roc. Mar. L. Roccus on Maritime Law. 

Roc. Jc H. Bank. Roclie and Hazlitt on Bankruptey. 

Roccus, Ins. Roeeus on Insurance. 

Rockw. Sp. <& Mex. L. Rockwell’s Spanish and Mex- 
ican Law. 

Rodm. (Ky.). Rodman’s Kentucky Reports, vols. 
78-82. 

Rodman. Rodman’s Reports, vols. 78-S2 Kentucky. 

Roclk. Man, Roelker’s Manuai for Notaries and 
Bankers. 

Rog. Ecc. or Rog. Ecc. Law. Rogers’s Eccleslastl- 
cai Law. 

Rog. Rec. Rogers’s City Hall Recorder, New York. 

Rogers. Rogers’s Rcports, vols. 47-51 Louisiana 
Annual. 

Rol. Rolle’s English Klng’s Bench Reports. 

Roll. Roli of the Term;—Roile’s English King’s 
Bench Reports. 

Rolle. Rolie’s Reports, English Klng’s Bcnch. 

Rolle Abr. Rollo’s Abridgment. 

Rolle R. Rolie’s English King’s Bench Reports. 

Rolls Ct. Rcp. Rolls Court Reports, Engllsh. 

Rom. Romilly’s Notes of Cases, English Chanccry. 

Rom. Cr. L. Romilly’s Crimlnal Law. 

Ivom. Law. Mackeldy’s Handbook of the Roman 
Law. 

Root . Root’s Reports, Connectieut. 

Rop. U. <& W. or Rop. Husb. <C Wife. Roper on Hus- 
band and Wife. 

Rop. Leg . Roper on Legacles. 


Rop. Prop. Roper on Property. 

Rop. Rev. Roper on Revoeation of Wllls. 

Rorer Int. St. L. Rorer on Inter-Stat Law. 

Rorer Jud. Sales. Rorer on Judicial Sales. 

Rosc. Adm. Roscoe’s Admiralty Jttrisdiction and 
Praetiee. 

Rosc. Bills. Roscoe on Biils and Notes. 

Rq 8C. Civ. Ev. Roscoe on Civil Evidcnce. 

Rosc. Cr. Ev. or Rosc. Crim. Ev. Roscoe on Crim- 
inal Evldence. 

Rosc.Jur. Roscoe’s Jurist, London. 

Rosc. N. P. Roscoe on Nisi Prius Evidence. 

Rosc. Pl. Roseoe on Pleading. 

Rosc. R. Ac. or Rosc. Rcal Act. Roscoe on Real Ac- 
tions. 

Rosc. St. D. Roscoe on Stamp Dutles. 

Rose or Jiose B. C. Rose’s Reports, English Bank- 
ruptey. 

Rosc Notcs. Rose’s Notes on United Ststes Re- 
ports. 

Rose TP. C. Roso Will Case, New York. 

Ross, Conv. Ross’s Lectures on Conveyanclng, 
ete., Scotiand. 

Ross Ldg. Cas. Ross’s Leading Cases on Commer- 
cial Law. 

Ross Lead. Cas. Ross’s Leadlng Cases on Com- 
naerciai Law. 

Ross V. d P. Ross on Vendors and Purchasera. 

Rot. Chart. Rotulus Chartsrum. 

Rot. Cur. Reg. Rotuli Curias Regls. 

Rot. Flor. Rotm Fiorentine (Reports of the Su- 
preme Court, or Rota, of Fiorenee). 

Rot. Parl. Rotuiae Parliamentari®. 

Rouse Cop. Rouse’s Copyhoid Enfranchisement 
Manuai. 

Rouse Pr. Mort. Rouso on Precedents of Mort- 

gages. 

Rowe. Rowe’s Reports, English Parliamentary 
and Miiitary Cases. 

Rowe Rcp. Rowe’s Reports (Irish). 

RoweSci.Jur. Rowe’s Scintilla Juris. 

Rowell. Rowell’s Contested Election Cases, U. 3. 
House of Representatlves, 1SS9-1S31;—Roweli’s Re- 
ports, vols. 45-52 Vcrmont. 

Roy. Dig. Royall’s Digest Virginia Rcports. 

Roylc Stock Sh. Royie on the Law of Stock 
Sbares, etc. 

Rt. Law Rcpts. Rent Law Reports, India. 

Rub. Rubrie. 

Rucker. Rucker’s Reports, vols. 43-46 West VI r- 
ginia. 

Ruff. or Ruff. Jc H. Ruffin & Hawks’s North Caro- 
Ilna Reports. 

Ruffh. or Ruffh. St. Ruffbead’s Statutes-at-Large 
of England. 

Rules Sup. Ct. Rulcs of the Supreme Court. 

Runn. Runnell’s Rcports, Iowa. 

Runn. Stat. Runnlngton’s Statutes-at-Large of 
Engiand. 

Ruymells. Runnells’s Reports, vols. 38, 56 Iowa. 

Rus. Russell. 

Rush. Rushworth’s Historical Collcction. 

Russ. Russeli’s Reports, English Chancery. 

Russ. Arb. Russell on Arbitrators. 

Russ. Cr. or Russ. Crimes. Russell on Crirnes and 
Mlsderaeanors. 

Russ. Elect. Cas. Russeii’s Electlon Cases, Nova 
Scotia ;— Russell’s Eieetion Cases, Massschusetts. 

Russ. Eq. Rcp. Russell’s Equity Decisions, Nova 
Seotla. 

Russ.Merc.Ag. Russeil on Mercantilc Ageney. 

Russ . N. Sc. Russeli’s Equity Cascs, Nova Scotia. 

Russ. t. Eld. Russeil's English Chanccry Reports 
tcmpore Elden. 

Russ. Jc Chcs. Russeil and Chesley’s Rcports, Nova 
Scotia. 

Russ. <£ Ches. Eq. Russcll and Chcslcy’s Equity 
Reports. Nova Scotia. 

Russ. <Sc Geld. Russell and Gcldcrt’s Reports, Nova 
Scotia. 

Russ. <t M. Russeü and Mylne’s Reports, Engiish 
Chaneery. 

Russ. cG R. or Russ. <& Ry. Russeil and Ryan’s 
Crown Cases Reserved, Engllsh. 
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Rutg. Caa. or Rutger Cas. Rutger-Waddington 
Case, New York City, 1781 (First of New York Re- 
ports). 

Ruth. Inst. or Ruth. Nat. L. Rutherford’s Institutes 
of Natural Law. 

Ry. Cas. Reports of Railway Cases. 

Ry. F. Rymer’s Fcedera, Convcntiones, etc. 
Ry.Med.Jur. Ryan’s àlcdical Jurisprudence. 

Ry. & Can. Cas. Railway and Canal Cases, Eng- 
land. 

Ry. & Can. Traf. Ca. Railway and Caual Trafflc 
Cases. 

Ry. & Corp. Law Jour. Railway and Corporatlon 
Law Journal. 

Ry. <& Jf. Ryan & Moody’a NIsl Prius Reports, 
English. 

Ry. & M. C. C. Ryan and Moody’s Crown Cases 
Reserved, English. 

Ry. & M. N. P. Ryan and Moody’s Nisl Prlus Re- 
ports, Euglish. 

Rymer. Rymer’s Foedera. 

S. Shaw, Dunlop & Bell's Scotch Court of Ses- 
sion Reports (lst Series) ;—Shaw’s Scotch House of 
Lords Appeal Cases Southeastern Reporter (prop- 
erly cited S. E.); — Southwestern Reporter (properly 
cited S. W.);—New York Supplement;—Supreme 
Court Reporter; — Section. 

S. A. L. R. South Australian Law Reports. 

S. App. Shaw’s Appeal Cases, Scotland. 

S. Aust. L. R. South Australian Law Reports. 

S. B. Upper Bench, or Supreme Bench. 

S. C. South Caroiinà;—South Carolina Reports, 
New Series Same Case ;—Superior Court;— Su- 
preme Court;—Sessions Cases;—Samuel Carter (see 
Oriando Bridgman) ;—Senatus-Consulti. 

S. C. A. Supreme and Exchequer Courts Act, Can- 
ada. 

S.C.BarAssn. South Carolina Bar Association. 
S. C. C. Select Chancery Cases (part 3 of Cases 
in Chancery) ; — Small Cause Court, India. 

S. C. Dig. Cassell’s Supreme Court Digest, Can- 
ada. 

S. C. E. Seiect Cases relating to Evidence. 

S.C.R. South Carolina Reports, New Series;— 
Harper’s South Carolina Reports ;—Supreme Court 
Reports;—Supreme Court Ruies;— Supreme Court 
of Canada Reports. 

S. C. Rep . Supreme Court Reports. 

S. Car. South Carolina;—South Carolina Reports, 
New Series. 

S. Ct. Supreme Court Reporter. 

S.D. South Dakota;— South Dakota Reports. 

S. D. A. Sudder Dewanny Adawlut Reports, India. 
S. Dak. South Dakota Reports. 

S. D. & B. Shaw, Dunlop & Bell’s Scotch Court of 
Session Reports (lst Series). 

S. D. d B. Sup. Shaw, Dunlop & Bell’s Supple- 
ment, containing House of Lords Decisions. 

S. E. or S. E. R. or S. E. Rep. Southeastern Re- 
porter. 

S. F. A. Sudder Foujdaree Adawlut Reports, In- 
dia. 

S. J. Solicitors’ Journal. 

S.Just. Shaw’s Justiciary Cases, Scotch. 

S. L. Session Law;—Solicltor at Law;—Statute 
Law. 

S. L. C. Smith’s Leading Cases. 

S. L. C. App. Stuart’s Lower Canada Appeal Cases. 
S. L. D. * Sudder Dewanny Adawlut Reports, India. 
S. L. Ev. Seiect Laws relating to Evidence. 
S.L.J. Scottish Law Journal, Edinhurgh. 

S. L. R. Scottish Law Reporter, Edinburgh;- 
Southern Law Review, St. Louis. 

S. P. Same Point;—Same Principle. 

S. R. State Reporter, New York. 

S. S. Synopsis Series of U. S. Treasury Decisions. 
S. S. C. Sandford’s New York City Superior Court 
Reports. 

£. T. State Trials. 

S. T. D. Synopsis Treasurer’s Decisions. 

£>. Teind. or /S. Teinds. Shaw’s Teinds Cases, Scotch 
Courts. 

S. V. A. R. Stuart’s Vice-Admiralty Reports, Que- 
bec. 

S. W. Southwestern;— Southwestern Reporter. 


S.W.L.J. Southwestern Law Journal, Nashviile, 
Tenn. 

S. W. Rep. Southwestern Reporter (commonly 
citcd S. W.). 

S. & B. Smith and Batty’s Reports, Irish King’s 
Bench. 

S. d C. Saunders & Cole’s English Bail Court Re- 
ports ;—Swan & Critchfieid, Revised Statutes, Ohio. 

£. & D. Shaw, Dunlop & Beil’s Scotch Court of 
Session Reports (lst series). 

S. c£ G. Smale & Giffard, English. 

S. & L. Schoaies and Lefroy’s Reports, Irish 
Chancery. 

S. d M. Shaw & Maclean’s Appeal Cases, House 
of Lords; —Smedes & Marshall’s Mississippi Reports. 

S. & M } L. Shaw and Maclean’s Appeal Cases, Eng- 
lish House of Lords. 

S. <& Mar. Smedes and Marshall’s Reports, Mis- 
sissippi Reports, vols. 9-22. 

S. & M. Ch. or S. d Mar. Ch. Smedes and Marshall’s 
Chancery Reports, Mississippi. 

S. & R. Sergeant and Rawle’s Reports, Pennsyl- 
vania. 

S. & S. Sausse & Scully’s Irish Rolls Court Re- 
ports Simons & Stuart, English Vice-Chancellors’ 
Reports;— Swan & Sayler, Revised Statutes of Ohio. 

S. <£ Sc. Sausse and Scully’s Reports, Irish Chan- 
cery. 

S. & Sm. Searle and Smith’s Reports, English 
Probate and Divorce Cases. 

S. & T. Swabey and Tristram’s Reports, English 
Probate and Divorce Cases. 

Sal. Salinger’s Reports, vols. 90-117 Iowa. 

Salk. Saikeld’s Reports, English Courts. 

Salm. Abr. or Salm. St. R. Salmon’s Abridgment of 
State Trials. 

San Fr. L. J. San Francisco Law Journal, Calt- 
fornia. 

San. ü. Sanders on Uses and Trusts. 

Sand. Sandford’s New York Superior Court Re- 
ports. 

Sand. Ch. Sandford’s New York Chancery Ro- 
ports. 

Sand. Eq. Sands’s Suit in Equlty. 

Sand. Essays. Sanders’s Essays. 

Sand. Inst. Sandars’s Institutes of Justinlan. 

Sand. I. Rep. Sandwich Island (Hawaiian) Re- 
ports. 

Sand. Jus. or Sandars , Just. Inst. Sandars’s Edl- 
tion of Justinian’s Institutes. 

Sand. ü. <£■ T. Sanders on Uses and Trusts. 

Sandf. Sandford’s New York Superior Court Re- 
ports. 

Sandf. Ch. Sandford’s Chancery Reports, New 
York. 

Sandf. Ent. Sandford on Entails. 

Sandl. St. Pap. Sandler’s State Papers. 

Sanf. ( Ala.). Sanford’s Reports, Alabama. 

Sant. de Assec. Santerna de Assecurationibus. 

Sar. Ch. Sen. Saratoga Chancery Sentinel. 

Sau. & Sc. Sausse & Scully’s Irish Rolls Court 
Reports. 

Sauls. Saulsbury’s Reports, vols. 5-6 Delaware. 

Saund. Saunders’s Reports, English King's Bench. 

Saund. Bank. Pr. Saunders’s Bankrupt Practico. 

Saund. Neg. Saunders on the Law of Negiigence. 

Saund. Pl. Saunders on Civii Pleading. 

Saund. Pl. & Ev. Saunders’s Pleading and Evl- 
dence. 

Saund. & C. Saunders and Cole’s Reports, Eng- 
lish Bail Court. 

Saiind. <£ Mac. Saunders & Macrae’s English 
County Court Cases. 

Sausse & Sc. Sausse & Scully’s Irish Rolls Court 
Reports. 

Sav. Savile’s English Common Pieas Reports. 

Sav. Dr. Rom. Savigny, Droit Romain. 

Sav. His. Rom. L. Savigny’s History of the Ro- 
man Law. 

Sav. Obl. Savigny on Obligations. 

Sav. Priv. Trial of the Savanuah Privateers. 

Sav. Priv. Int. L. Savigny on Private Internation- 
al Law. 

Sav. Syst. Savlgny, System des Heutigen Röm- 
lschen Richts. 
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Saio. or Saioy. Sawyer's United States Clrcuit 
Court Reports. 

Sax. or Saxt. or Saxt. Ch. Saxton’s Chancery Re- 
poj ts, New Jersey Equity Reports, vol. 1. 

Say. Sayer’s Iteports, English King’s Bench. 

Say. Costs. Sayer on Costs. 

Say. Pr. Sayle’s Practic^ ln Texas. 

Sayer. Sayer’s English King’s Bench Reports. 

Sc. Scilicet (that ls to say)Scott’s Rcports, 
Ecgllsh Common Pleas ;—Scotch;—Scammon’s Re- 
ports, vols. 2-5 IllinoisLiber Rubeus Scaccarli, 
Scottish. 

Sc.Jur. Scottish Jurlst, Edinburgh. 

Sc. L. J. Scottish Law Journai, Glasgow. 

Sc. L. M. Scottish Law Magazine, Edinburgh. 

Sc. L. R. Scottish Law Reporter, Edinburgh. 

Sc. N. R. Scott’s New Reports. 

Sc. Sess. Cas. Scotch Court of Session Cases. 

Sc. dc Div. App. Scotch and Divorce Appeais (Law 
Reports). 

Scac. or Scaccaria Curia. Court of Exchequer. 
Scam. Scammon’s Reports, vols. 2-5 Illinols. 
Scan. 1 lag. Scandalum Magnatum. 

Sch. <& Lcf. Schoaies and Lefroy’s Reports, Irlsh 
Chancery. 

Sch. dc Lef. Schoales & Lefroy's Irlsh Chancery 
Reports. 

ScJialck or Schalk (Jam.). Schalck’s Jamalca Re- 
ports. 

Scheiff. Pr. Scheiffer’s Practice. 

Scher. Scherer, New York Miscelianeous Reports. 
ScJim. C. L. or ScJim. Civil Laio. Schmidt’s Civil 
Law of Spain and Mexico. 

Schm.L.J. Schmidt’s Law Journal, New Oricans. 
Schomberg, Mar. Laws RJiodcs. Schomberg, Trea- 
tise on the Maritime Laws of Rhodes. 

Schoul. Bailm. Schouler on Bailments, including 
Carriers. 

ScJioul. Dom. Rel. Schouler on Domestic Relations. 
Schoul. Per. Pr. or Shouler, Pers. Prop. Schouler 
on Personal Property. 

ScJiouler, Wills. Schouler on Wills. 

ScJiuyl. Leg. Rec. Schuylklll Legal Record, Potts- 
ville, Pa. 

Sci. fa. Sclre faclas. 

Sci. fa. ad di3. deb. Scire facias ad disprobandum 
debitum. 

Scil. Scilicet, That is to say. 

Sco. Scott’s Reports, English Common Pleas. 

Sco. Costs. Scott on Costs. 

Sco. Int. Scott’s Intestate Laws. 

Sco. Nat. Scott on Naturalization of Aliens. 

Sco. N. R. Scott's Ncw Reports, English Common 
Pleas. 

Sco. & J. Tel. Scott and Jarnigan on the Law of 
Tclcgraphs. 

Scot. Scotland ;—Scottlsh. 

Scot.Jur. Scottish Jurlst, Edlnburgh. 

Scot. L. J. Scottish Law Journal, Glasgow. 

Scot. L. M. Scottish Law Magazine, Edinfaurgh. 
Scot. L. R. Scottish Law Reporter, Edinburgh ;— 
Scottish Law Review, Glasgow. 

Scot L. T. Scot Law Times, Edinburgh. 

Scott. Scott’s English Common Pleas Reports;— 
Scott’s New York Civil Procedure. 

Scott J. Reporter, English Common Bench Re- 
ports. 

ScottN.R. Scott’s New Reports, English Common 
Pleas. 

Scr.L.T. Scranton Law Times, Pennsylvania. 
Scraf. Life As. Scratchley on Life Assurance. 
Scrib. Dow. Scribncr on IDower. 

Scriv. Cop. Scrlven on Copyholds. 

Seab.V.dcP . Seaborne on Vendors and Purchas- 
ers. 

Scarle dc Sm. Searle and Smlth’s Reports, English 
Probate and Divorce. 

Seat. F. Cli. Scaton’s Forms in Chancery» 

Seb. T. M. or Seb. Trade-MarJcs. Sebastlan on 
Trademarks. 

Scc. Section. 

Sec. leg. Secundum legum (accordlng to law). 

Scc. reg. Secundum regulam (according to rule). 
Sccd. pt. Edw. III. Part 3 of the Year Books. 

Secd. pt. II. VI. Part 8 of the Year Books. 


Sedg.L.Cas. Sedgwick’s Le'.ding on th- 

Mea* ure of Damages ;—Sedgw ick s Lcad : c« ^s on 
Rfal Property. 

Scdg. Meas. D. Sedgwlck on the Measurc of Da. - 
ages. 

Sedg. St. L. or Scdg. St. & Const. Law. Sedgwick 
on Statutory and Constitutionai Law. 

Seign. or Seign. Rep. Scignioriai K^port , Quebec. 
Sel. Cas. Select Cases in Chancery, E gh h. 

Scl. Cas. A. S. Law. Selcct Cases iu A.,gio-Saxon 
Law. 

Sel. Cas. Ch. Select Casea in Chancery (part 3 of 
Cascs ln Chancery). 

Scl. Cas. D. A. Selcct Cases, Sudder Dcwanny 
Adawlut, India. 

Scl. Ca$. Ev. Select Cases in Evidenee, Engii h. 
Scl. Cas. N. F. Select Cases, Ncwfoundland Courts. 
Scl. Cas. N. W. P. Selcctcd Cases, Northwest Prov- 
lnces, India. 

Sel.Cas.N.Y , Yates’s Select Cases, New York. 
Scl. Cas. t. Br. Cooper’s Select Cascs tcmpore 
Brougbam. 

Scl. Cas. t. King. Select Cases ln Chancery tem- 
pore Klng. 

Sel. Cas. t. Nap. (Drury’s) Select Cascs tempore 
Napier, Irish Chancery. 

Sel. Cas. with Opin. Sclect Cases witb Opinions, 
by a Solicitor. 

Sel. Ch. Cas. Select Cases in Chancery, English. 
Sel. Dec. Bomb. Selected Decisions, Sudder De- 
wanny Adawlut, Bombay. 

Sel. Dec. Mad. or Scl. Dcc. Madr. Selected Decrecs, 
Suder Udawlut, Madras. 

Sel. L. Cas. Select Law r Cases. 

Scl. Pr. Sellon's Practice. 

Scld. or Seld. (N. Y.). Selden’s Reports, New York 
Ct. of Appcals Rcports, vols. 5-10. 

Scld. Notes. Selden’s Notcs of Cases, New York 
Court of Appeals. 

Seld. Tit. Uon. Selden's Titlcs of Ilonor. 

Selden. Selden’s Reports, New York Court of 
Appeals. 

Self. Tr. Selfrldge’s Triai. 

Sell.Pr. Sellon’s Practice ln the King’s Bench. 
Sclw.N.P. Selwin's Nisl Prius. 

Selw. d Barn. The First Part of Barnewall & 
Aiderson’s English King s Bench Reports. 

Serg. Attach. Sergeant on Attachment Law, Pa. 
Serg. Const. L. Sergeant on Constitutionai Law. 
Serg. Land L. or Serg. Land Laws Pa. Serg^ant on 
the Land Laws of Pennsylvania. 

Serg. Mech. L. L. Sergeant on Mecbanics’ Lien 
Law. 

Serg. & Lowb. Rep. English Common Law Re- 
ports, American reprints edited by Sergeant & Low- 
ber. 

Serg. <£ R. or Scrg. <C Raiole. Sergeant & Rawle’s 
Pcnnsylvania Reports. 

Sess. Cas. Sessions Cases (English King’s Bench 
Reports) ;~Scotch Court of Session Cases. 

Sess. Cas. Sc. Session Cases, Scotch Court of Ses- 
sion. 

Scss. Pap. C. C. C. Session Papers, Central Crlm- 
inal Court. 

Scss. Pap. 0. B. Session Papers, Old Balley. 

Sct. Cas. Engllsh Scttlement and Rcmovâl Cases 
(Burrow’s Settiement Cases). 

Set. Dec. or Set. F. Dec. Seton's Forms of Equlty 
Decrees. 

Sctt. Cas. Settlcment Cases. 

Sett. <£ Rem. Cas. English Settlement & Removal 
Cases (Burrow’s Settlement Cases). 

Sev. Sevcstrc’s Reports, Calcutta. 

Scv. II. C. Scvestre’s Hlgh Court Reports, Bengal. 
Sev. S. D. A. Scvcstre’s Sudder Dewanny Adawlut 
Reports. Bengal. 

Seicell, Sheriffs. Sewell on the Law of SherlfTs. 

Sh. Shower’s Engllsh Parliamentary Cascs 
Shower’s English Klng's Bench Reports Shepley’s 
Reports, vols. 13-18 and 21-30 Malne ;—Shaw’s Scotch 
Appeal Cases ;—Shaw’s, etc., Decislons ln thc Scotch 
Court of Session (lst Series) ;—Shaw’s Scotch Juè- 
ticiary Cases ;—Shaw’s Scotch Telnd Court Rcports ; 
—G. B. Shaw’s Reports, vols. 10, 11 Vermont;— 
W. G. Shaw’e Reports, vols. 30-35 Vermont Shir- 
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ley’s Reports, vols. 49-55 New Hampshire ;—Shcldoa’s 
Buffalo, New York, Superior Court Reports;—Shep- 
herd’s Reports, Alabama Shipp’s Reports, vols. 66, 
67 North Carollna;—Shand’s Reports, vols. 11-44 
South CarolinaShadforth’s Reserved Judgments, 
Vietoria. 

Sh. App. Shaw’s Appeal Cases, Engllsh House of 
Lords, Appeals from Scotland. 

Sh. Crim. Cas. Shaw’s Criminal Cases (Justiclary 
Court). 

Sh. Dig. Shaw’s Digest of Decisions, Scotland. 

Sh.Jus. Shaw’s Justiciary Cases, Scotland. 

Sh. W. & C. Shaw, Wilson and Courtnay’s Re- 
ports, English House of Lords, Scotch Appeals (Wil- 
son and Shaw's Reports). 

Sh. & Dunl. Shaw and Dunlop’s Reports, First 
Series, Scotch Court of Session. 

Sh. & Macl. Shaw and Maclean’s Appeal Cases, 
Engllsh House of Lords. 

Shad. Shadford’s Victoria Reports. 

Shan. Shannon’s Tennessee Cases. 

Shand. Shand’s Reports, South Carolina. 

Shand Pr. Shand’s Practice, Court of Session. 

Sharp. Sharpstein’s Digest of Life and Accident 
Insurance Cases. 

Shars. Bl. Comm. Sharswood’s Blackstone’s Com- 
mentaries. 

Shars. Tah.JJa. Sharswood’s Table of Cases, Con- 
necticut. 

Sharsw. Bla. Com. Sharswood’s Blackstone’s Com- 
mentaries. 

Sharsw. Comm. Law. Sharswood on Commerclal 
Law. 

Sharsw. Law Lec. ' Sharswood’s Law Lectures. 

Sharsw. Leg. Eth. Sharswood’s Legal Ethics. 

Sharsw. &, B. R. P. Cas. Sharswood & Budd Real 
Property Cases. 

Shaw. Shaw’s Reports, Flrst Series, Scotch Court 
of Sesvion. 

Shaw. Shaw’s Scotch Appeal Cases;—Shaw’s etc., 
Decisions in the Seotch Court of Session (lst Se- 
ries) ;—Shaw’s Scotch Justiciary Cases ;—Shaw’s 
Scotch Teind Court Reports ;—G. B. Shaw’s Reports, 
vols. 10, 11 Vermont;—W. G. Shaw’s Reports, vols. 
30-35 Vermont. 

Shaw App. Shaw’s Appeal Cases, Euglish House 
of Lords, Appeals from Scotland. 

Shaw, Dec. Shaw’s, etc., Decisions in the Seotch 
Court of Session (lst Series). 

Shaw Dig. Shaw’s Digest of Decisions, Scotch 
Courts. 

Shaw, Dunl. & B. Shaw, Dunlop & Bell’s (Ist Se- 
ries) Seoteh Session Cases. 

Shaw (G . B.). G. B. Shaw’s Reports, vols. 10, 11 
Vermont. 

Shaw, H. L. Shaw’s Scotch Appeal Cases, House 
of Lords. 

ShawJus. Shaw’s (John) Scotch Justiciary Cases. 

Shaw T. Cas. Shaw’s Seotch Teind Court Reports. 

Shaw (Vt.). Shaw’s Reports, Vermont. 

Shaw (W. G.). W. G. Shaw’s Reports, 30-35 Ver- 
mont. 

Shaw, W. & C. Shaw, Wilson and Courtnay’s Re- 
ports, English House of Lords, Scotch Appeals (Wil- 
son and Shaw’s Reports). 

Shaw & Dunl. Shaw and Dunlop’s Reports, First 
Series, Scoteh Court of Session. 

Shaw <& Macl. Shaw and Maclean’s Scotch Ap- 
peal Cases, English House of Lords. 

Shearm. & Red. Neg. Shearman and Redfield on 
the Law of Negligence. 

Shel. Sheldon (see Sheld.). 

Shel. Ca. Shelley’s Case in vol. 1 Coke’s Reports. 

Sheld. or Sheldon. Sheldon’s Reports, Superior 
Court of Buffalo, New York. 

Shelf. Copy. Shelford on Copyholds. 

Shelf. J. S. Co. Shelford on Joint Stock Compa- 
nies. 

Shelf. Lun. Shelford on Lunacy. 

Shelf. M. & D. or Shelf. Mar. & Div. Shelford on 
Marriage and Divorce. 

Shelf. Mort. Shelford on Mortmain. 

Shelf. Railw. Shelford on Railways. 

Shelf. R. Pr. Shelford’s Real Property Statutes. 

Shep. Shepley’s Reports, vols. 13-18 and 21-30 
Malne Shepherd’s Reports, Alabama. 


Shep. Abr. Sheppard’s Abridgment. 

Shcp. Sel. Ca$. Shepherd’s Select Cases, Alabama. 

Shep. Touch. Sheppard’s Touchstone. 

Shepl. Shepley’s Reports, Maiue. 

Shepp. Abr. Sheppard’s Abridgment. 

Shc2>p. Act. Sheppard’s Action upon the Case. 

Shepp. Cas. Sheppard’^ Cases on Slander. 

Shepp. Touch. Sheppard’s Touchstone. 

Sher.Ct.Uep. Sheriff Court Reports, Scotland;— 
Sheriff Court Reporter. 

Shiel. Shiel’s Reports, Cape Colony. 

Ship. Gaz. Shippiug Gazette, London. 

Shipp. Shipp’s Reports, North Carolina. 

Shirl. Shirley’s Reports, New Hampshire. 

Shirl. L. C. Shirley’s Leading Crown Cases. 

Sliortt Copy. Shortt on Copyrights. 

Show. Shower’s English Parliamentary Cases;— 
Shower’s English King’s Bench Reports. 

/Shoio. K. B. Shower’s English King’s Bench Re- 
ports. 

Show. P. C. Shower’s English Parliamentary 

Cases. 

Sick. Sickels*8 Reports, N. Y. Court of Appeals 
Reports. 

Sick. Min. Dec. or Siclc. Min. Laws & D. Sickels’s 
Mining Laws and Decisions. 

Sick. Op. Sickels’s Opinions of the New York At- 
torneys-General. < 

Sid. Siderfin’s Reports, English King’s Bench. 

Sid. Gov. Sidney on Government. 

Sieye. Sieye Traitê sur l’Adultère. 

Silv. Silvernail’s Unreported Cases, New York 
Court of Appeals ;—Unreported Cases, New York 
Supreme Court;—Criminal Reports, New York. 

Silv. Cit. Silvernail’s New York Citations. 

Silvern. N. Y. Silvernail’s New York Court of 
Appeals. 

Silvern. N. Y. Sup. Ct. Silvernail’s New York Su- 
preme Court. 

Sim. Simons’s English Vice-Chancery Reports; 
—Simmons’s Reports, vols. 99, 100 Wiseonsin. 

Sim. Dig. Simond’s Digest of Patent Office Deci- 
sions. 

Sim. Int. Simon on the Law of Interpleader. 

Sim. N. S. Simons’s English Vice-Chancery Re- 
ports, New Series. 

Sim. Pat. L. Simond’s Manual of Patent Law. 

Sim. Pr. Ct. M. Simmon’s Practice of Courts Mar- 
tial. 

Sim. R. A. Simon’s Law relating to Railway Ac- 
eidents. 

Sim. & C. Simmons & Conover’s Reports, vols. 
99, 100 Wisconsin. 

Sim. & S. or Sim. & Stu. Simon and Stuart’s Eng- 
lish Chancery Reports. 

Sinclair. Sinclair’s Manuscript Decisions, Scotch 
Session Cases. 

Sir T. J. Slr Thomas Jones’s Reports. 

Six Circ. or Six Circ. Cas. Cases on the Six Cir- 
cuits, Irish N. P. 

Skene or Skene Verb. Sign. Skene’s De Verborum 
Significatione. , 

Skill. Pol. Rep. or Skillm. Skillman’s New York 
Police Reports. 

Skin. Skinner’s English King’s Bench Reports. 

Skink. or Skinker. Skinker’s Reports, Missouri. 

Skinn. Skinner’s Reports, English King’s Bench. 

Slade. Slade Reports, Vermont. 

Sloan Leg. Reg. Sloan’s Legal Register, New York. 

Sm. Smith’s Reports, English King’s Bench. 

Sm. Ac. or Sm. Act. Smith’s Actions at Law. 

Sm. C. C. M. Srpith’s Circuit Courts-Martial Re- 
ports, Maine. 

Sm. Ch. Pr. Smith’s Chancery Practice. 

Sm. Cond. Ala. Smith’s Condensed Alabama Re- 
ports. 

Sm. Cont. Smith on Contracts. 

Sm. E. D. or Sm. (E. D.). E. D. Smith’s Reports, 
New York Common Pleas. 

Sm. Eng. Smith’s Reports, English King’s Bench. 

Sm. Eq. Smith’s (J. W.) Manual of Equity;— 
Smith’s Principles of Equity. 

Sm. Ex. Int. Smith on Executory Interest. 

Sm. For. Med. Smith’s Forensic Medicine. 

Sm. Forms. Smith’s Forms of Procedure. 

Sm. (Ind.). Smith’s Reports, Indiana. 




ABBREVIATION 


75 


ABBREVIATION 


Sm.(K.B.). Smith’s Roports, Engllsh Klng’s 
Bench. 

Sm. L. C. Smith’s Leadlng Cases. 

Sm. L. C. Comm. L. or Sm. L. Cas. Com. L. Smith’s 
Lcading Casos on Commercial Law. 

Sm. L. J. Smith’s Law Journal. 

Sm. Law of Prop. Smith on Real and Personal 
Property. 

Stn. Lead. Cas. Smlth’s Leading Cases. 

Sm. L. & T. Smith on Landiord and Tenant. 

Sm. Mast. & S. Smith ou Master and Servant. 

Svi. (Mc.). Smith’s Reports, Maine. 

Sm. Mcrc. L. Sinith’s Mercantile Law. 

Sm. (N. 11.). Smlth’s Reports, New Hampshlre. 

Sm. (N. Y.). Smith’s Reports, Ncw York Court 
of Appeals Reports, vols. 15-27. 

Sm. or Sm. (P.F.) (Pa.). Smith’s Reports, Penn- 
sylvania State Reports, vols. 51-Sl. 

Sm. Pat. Smlth on Patents. 

Sm. Prob. L. Smith's Probate Law and Practice. 

Sm. Real <£ P. Pr. Smith on Real and Personal 
Property. 

Sm. Rcc. Smlth’s Law of Receivers. 

Syrt. Iicpar. Smith’s Law of Rcparation. 

Sm. Stat. L. Smith’s Statutory and Constitutional 
Law. 

Sm. (Wis.). Smith’s Rcports, Wisconsin. 

Sm. dc B. R. R. Cas. or Sm. J B. Railw. Cas. 
Smith and Bates’s Railway Cases, Amerlcan Courts. 

Sm. tC Bat. or Smi. & Bat. Smith & Batty’s Irish 
King’s Bench Reports. 

Sm. <£ G. Smale & Giffard’s English Vice-Chan- 
cellors’ Reports;—Smith & Guthrie’s Reports, vols. 
81-101 Missouri Appeais. 

Sm. & M. Smedes & Marshall’s Misslssippl Re- 
ports. 

Svi. d 31. Ch. Smedes and Marshall’s Chancery 
Reports, Missis«ippi. 

Sma. & Giff. Smale & Giffard’s English Vice-Chan- 
ceiiors’ Reports. 

Svialc & Giff. Smale and Giffard’s Reports, Eng* 
lish Chancery. 

Smed.dM. Smedes & Marshall’s Mississippi Re- 
ports. 

Smcd. dc 31. Ch. Smedes & Marshall’s Mississippi 
Chancery Reports. 

Svicdes d 31. (31iss.). Smedes & Marshall’s Mis- 
sissippi Reports. 

Sm. d S. Dig. Viet. Smith & Skinner’s Digest of 
Victorian Reports. 

Sm. <£■ Sod. L. <£ T. Smith and Soden on Landlord 
and Tenant. 

Smedes & 31. Smedes and Marshali’s Reports, Mis- 
sisslppi Reports. 

Smcdes & M. Ch. Smedes and Marshall’s Chan- 
cery Reports, Mississippi. 

Smith. See Sm. Smith’s New Hampshire Re- 
ports; Smith’s Reports, vois. 2-4 Dakota;—J. P. 
Smith’s English King’s Bench Reports;—Smith, In 
continuation of Fox & Smith ;—Smith, English Reg- 
istration ;—P. F. Smith’s Pennsylvania State Re- 
ports;—E. P. Smith’s Reports, vols. 15-27 New York 
Court of Appeais ;—E. D. Smith’s New York Com- 
mon Pleas Reports;—E. H. Smith’s Rcports, vols. 
147-162 New York Court of Appeals;—Sraith’s Re- 
ports, vols. 54-62 California;—Smith’s Indiana Re- 
ports ;—Smith’s Reports, vols. 61-64 Maine ;—Smith’s 
Reports, vols. 1-11 Wisconsin;—E. B. Smith’s Re- 
ports, vols. 21-47 Illinois Appeals ;—Smith, Report- 
er vols. 7, 12 Ileiskell’s Tennessee Rcports;—Smith’s 
Reports, vols. 81-101 Mlssourl Appeals. 

Stnithj Aet. Smith’s Actlon-s at Law. 

Smith C. P. E. D. Smlth’s Common Pleas Re- 
ports, New York. 

Smith, Ch. Pr. Smith’s Chancery Practice. 

Smith, Cont. Smith on Contracts. 

Smith de Rcp. Angl. Smlth (Sir Thomas), De Re- 
publica Angilca [The Commonwealth of England 
and tho Manner of Government Thereof. 1621.J 

Smith, Dict. Antiq. Smith’s Dictionary of Greek 
and Roman Antiquities. 

Smith E. II. Smith’s (E. H.) Reports, vols. 147- 
162 New York Court of Appeals. 

Smith E. P. or Smith E. P. Ct. App. E. P. Smith’s 
Reports, vols. 15-27 New York Court of Appeals. 

Smith Ind. Smith’s Indiana Reports. 


SmithJ.P. J. P. Smith’s Engllsh King’s Bench 
Reports. 

Smith L. C. Smlth’s Lcading Cases. 

Smith, Laws Pa. Smlth's Laws of Penn ylvanla. 

Smith, Lcad. Cas. Smith’s Leading Ca>* . 

Smith 3le. Smith’s Reports, vols. 61-64 Malno. 

Smith, Merc. Law. Smith on Mercantile Law. 

Smith N. U. Smith’s New Hampshire Rfp >rts. 

Smith N. Y. Smith’s Reports, vols. 15-27 and 147- 
162 New York Court of Appeais. 

Smith P. F. or Smith P. F. Pa. P. F. Smlth’s Penn- 
sylvanla State Reports. 

Smith, Wealth Nat. Smith, Inqulry into the Na- 
ture and Causes of the Weaith of NaMons. 

Smith Wis. Smlth’s Reports, vols. 1-11 Wisconsin. 

Smith B. Smith & Batty's Irish Klng’s Bench 
Reports Smith & Bates’s American Raiiway Cases. 

Smith dc B. R. R. C. Smlth & Bates s American 
Rallway Cases. 

SmithdcG. Smith & Guthrie’s Missouri Appeals 
Reports. 

Smoult. Notes of cases ln Smoult’s Collection of 
Orders, Calcutta. 

Smy. or Smythe. Smythe’s Irish Common Pleas 
Reports. 

Sn. or Snecd. Sneed’s Tennessee Reports;—Sneed’s 
Kcntucky Declsions. 

Snced Dee. or Sneed Ky. Sneed’s Kentucky Decl- 
sions. 

Snell Eq. Snell's Principles of Equity. 

Snell, Eq. Sneli’s Principles in Equity. 

Snou?. Snow’s Reports, Utah. 

Snow Cas. Int. L. Snow’s Cases on International 
Law. 

Snyder Rcl. Corp. Snyder on Religious Corpora- 
tions. 

So. Aus. L. R. or So. Austr. L. R. South Australian 
Law Reports. 

So. Car. South Carolina ;—South Carollna Re- 
ports. 

So. Car. Const. Soutb Carolina Constitutionai Re- 
ports (by Treadway, by Mlil, or by Harper). 

So. Car. L. J. South Carolina Law Journal, Co- 
lumbia. 

So. East. Rep. Southeastern Reporter. 

So. L. J. Southern Law Journal and Reporter, 
Nasbville, Tenn. 

So. L. R. Southern Law Review, Nashvllle, Tenn. 

So. L. R. N. S. Southern Law Review, New Series, 
St. Louis, Mo. 

So. L. T. Southern Law Times. 

So. Rep. Southern Reporter (commonly clted 
South. or So.). 

So. Wesf. L. J. Southwestern Law Journal, Nash- 
ville, Tenn. 

So. West. Rcp. Southwestern Reporter (commonly 
cited S. W.). 

Soc. Econ. Social Economist. 

Sol. Gcn. Solicitor General. 

Sol.J. Sollcitor’s Journal, London. 

• Sol.J.&R. Solicitors’ Law Journal and Report- 
er, London. 

Somn. Gavelkind or Somncr. Somner on Gavel- 
kind. 

Sou. Aus. L. R. South Australian Law Reports. 

South. Southard’s Reports, New Jersey Law. 

South. Southern Rcporter. 

South Car. South Carolina. 

South. L. J. cf- Rcp. Southern Law Journal and 
Reporter, Nashvlile, Tenn. 

South. L. Rcv. Southern Law Review, Nashville, 
Tenn. 

South. L. Rcv. N. S. Southern Law Review, New 
Series, St. Louis, Mo. 

Southard. Southard’s New Jcrsey Reports. 

Southw.L.J. Southwestern Law Journai and Re- 
porter. 

Sp. Spink’s Engiish Ecclesiastlcal and Admiralty 
Reports;—Spears's South Caroiina Lnw Reports. 

Sp. A. Speciai Appeai. 

Sp. Ch. or Sp. Eq. Spears’s South Carolina Equity 
Reports. 

Sp. Laxcs. Spirit of Laws, by Montesquieu. 

Sp. Pr. Cas. Spink’s Prize Cases. 

Sp. T. Special Term. 

Sp. dc Sel. Cas. Special and Selected Law Cases. 
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Sparlcs. Sparks’s Keports, Brltlsh Burmah. 
Spaulding. Spaulding’s Reports, vols. 71-80 Maine. 
Spear. Spear’s Reports, South Carolina. 

Spear Ch. or Spear Eq. Spear’s Chancery Reports, 
South Carollna. 

Spear Extr. Spear’s Law of Extradition. 

Spears Eq. or Speers Eq . Spears’s (or Speers’s) 
South Carolina Equity Reports. 

Spel. Spelman’s Glossary. 

Spel. Feud or Spel. Feuds. Spelman on Feuds. 

Spel. Kep. Spelman’s Reports, Manuscript, Eng- 
üsh King’s Bench. 

Spelman. Spelman, Glossarium Archalologlcum. 
Spenc. Spencer’s Reports, New Jersey Law. 

Spene. (Minn.). Spencer’s Rcports, Minnesota. 
Spence, Ch. Spence’s Equitable Jurisdiction of the 
Court of Chancery. 

Spence, Eq. Jur. Spence’s Equitable Jurisdiction 
of the Court of Chancery. 

Spence Or. L. Spence’s Origln of Laws. 

Spencer. Spencer’s New Jersey Reports;—Spen- 
cer’s Reports, vols. 10-20 Minnesota. 

Spens Sel. Cas. Spens's Select Cases, Bombay. 
Spink. Spink's Reports, Engiish Admiralty and 
Êcclesiastical. 

Spink P. C. Spink’s Prize Cases, English. 

Spinks. Spinks’s English Ecclesiastical and Ad- 
miraity Reports. 

Spinks, P. C. Spinks’s English Prize Cases. 

Spoon. or Spooner. Spooner’s Reports, Wisconsin, 
vols. 12-15. 

Spott. Spottiswoode’s Reports, Scotch Court of 
Session. 

Spott. C. L. Rep. Spottiswoode’s Common Law Re- 
ports. . 

Spott. Eq. Rep. Spottiswoode’s English Equity Re- 
ports. 

Spott. St. Spottiswoode’s Styles, Scotland. 

Spottis. Sir R. Spottiswoode's Reports, Scotch 
Court of Session. 

Spottis. C. L. & Eq. Rep. Common Law and Equl- 
ty Reports, published by Spottiswoode. 

Spr. or Sprague. Sprague's United States District 
Court (Admiralty) Decisions. 

St. State;—Story’s United States Circuit Court 
Reports (see Sto.) ;—Stair’s Scotch Court of Session 
Reports ;—Stuart’s (INlilne & Peddie) Scotch Session 
Cases;—Statutes ;—Statutes at Large. 

St. Ahm. Statham’s Abridgment. 

St. Armand. St. Armand on the Le^islative Pow- 
er of England. 

St. at Large. South Carolina Session Laws. 

St. Cas. Stillingfleet’s Ecclesiastical Cases, Eng- 
lish. 

St. Ch. Cas. Star Chamber Cases. 

St. Clem. St. Clement’s Church Case, Philadel- 
phia. 

St. Ecc. Cas. or St. Eccl. Cas. Stillingfleet’s Eccle- 
siastical Cases, English. 

St. Inst. Stair’s Institutes of the L'aw of Scotland. 
St. Mark or St. Marks. St. Mark’s Church Case, 
Philadelphia. 

St. Marlb. Statute of Marlbridge. 

St. Mert. Statute of Merton. 

St. M. & P. Stuart, Milne & Peddie, Scotch. 

■ St. P. State Papers. 

St.Rep. State Reports;—State Reporter. 

St. Tr. or St. Tri. State Trials. 

St. Wcstm. Statute of Westminster. 

Stafford. Stafford’s Reports, vols. 69-71 Vermont. 
Stair. Stair’s Reports, ’Scotch Court of Session. 
Stair Inst. Stair's Institutes of the Laws of Scot- 
land. 

StairPr. Stair’s Princlples of the Laws of Scot- 
land. 

Stant. or Stanton. Stanton’s Reports, Ohio, vols. 
11-13. 

Star. Starkie’s English Nisi Prius Reports. 

Star Ch. Ca. or Star Ch. Cas. Star Chamber Cases. 
Stark. Cr. L. Starkie on Criminal Law. 

Stark. Cr. Pl. Starkie on Criminal Pleading. 
Stark. Ev. Starkie on Evidence. 

Stark. Jury Tr. Starkie on Trial by Jury. 

Stark. N- P. Starkie’s Reports, English Nisi Prlus. 
Stark. Slan. Starkie on Slander and Libei. 
Starkic, Ev. Starkie on Evidence. 


Stat. Statute. 

Stat. at L. or Stat. at L. U. S. Statutes at Large. 

Stat. Glo. Statute of Gloucester. 

Stat. Marl. Statute of Marlbridge. 

Stat. Mer. Statute of Merton. 

Stat. Westm. Statute of Westminster. 

Stat. Winch. Statute of Winchester. 

State Tr. State Trials. 

Stath. Abr. Statham’s Abridgment of the Law. 
Staundef. Staundeforde, Exposition of the Klng’s 
Prerogative. 

Staundef. P. C. Staundeforde, Les Plees del Coron. 
Staunf. P. C. & Pr. Staunforde’s Pleas of tho 
Crown and Prerogative. 

Stcarns R. A. or Stearns, Real Act. Stearns on Real 
Actlons. 

Steph. Com. or Steph. Comm. Stephen's Commen- 
taries on English Law. 

Steph. Const. Stephens on the Engiish Constitu- 
tion. 

Steph. Cr. L. Stepben on Crlminal Law. 

Steph. Crim. Dig. Stephen’s Digest of the Crim- 
inal Law. 

Steph. Dig. Stephen’s Digest, New Brunswick Re- 
ports. 

Steph. Elect. Stephens on Elections. 

Stcph. Ev. Stephen’s Dlgest of Evidence. 

Steph. Lect. Stephen, Lectures on History of 
France. 

Steph. N. P. Stephens’s Nlsi Prius. 

Steph. Pl. Stephen on Pleading. 

Stev. Dig. Stevens’s New Brunswick Digest. 

Stev. & Ben. Av. Stevens and Benecke on Average 
and Insurance. 

Stevens & G. Stevens & Graham's Reports, vois. 
98-139 Georgia. 

Stew. Stewart’s Alabama Reports ;—Stewart’s 
New Jersey Equity Reports ;—Stewart's (R. W.) Re- 
ports, vols. 1-10 South Dakota. 

Stew. (Ala.). Stewart’s Reports, Alabama. 

Stew. Adm. Stewart’s Vice-Admiralty Reports, 
Nova Scotia. 

Steio. Eq. Stewart’s Reports, vols. 28-45 New Jer- 
sey Equity. 

Stew. (N. J.). Stewart’s Reports, New Jersey 
Equity Reports, vqls. 28-45. 

Stew. N. Sc. Stewart’s Admiralty Reports, Nova 
Scotia. 

Stew. V. A. Stewart’s Vice-Admiralty Reports, 
Nova Scotia. 

Stew. & P. or Stew. & Port. Stewart & Porter’s 
A.Iabama Reports. 

Stiles. Stiles’s Reports, Iowa. 

Still. Eccl. Cas. or Stillingfl. Ecc. Stillingfleet’s Ec- 
clesiastical Cases. 

Stim. Gloss. or Stim. Law Gloss. Stimson’s Law 
Glossary. 

Stimson. Stimson’s Law Glossary. 

Stiness. Stiness’s Reports, vols. 20-34 Rhode Is- 
iand. 

Sto. or Sto. C. C. Story’s United States Circult 
Court Reports. 

Sto. & U. Cr. Ab. Storer and Heard on Criminal 
Abortion. 

Stock. Stockton’s New Jersey Equity Reports;— 
Stockton, New Brunswick (same as Berton’s Re- 
ports). 

Stock. (Md.). Stockett’s Reports, Maryland. 

Stock Non Com. Stock on the Law of Non Com- 
potes Mentis. 

Stockett. Stockett’s Reports, vols. 27-79 Maryland. 
Stockt. Ch. Stockton’s New Jersey Chancery Re- 
ports. 

Stokes L. of A. Stokes on Liens of Attorneys. 
Stone B. B. S. Stone on Benefit Building Societies. 
Storer & H. Cr. Ab. Storer and Heard on Crim- 
inal Abortion. 

Story. Story’s United States Circuit Court Re- 
ports. See, also, Sto. 

Story Ag. Story on Agency. 

Story Bailm. Story on Bailments. 

Story Bills. Story on Bills. 

Story Comm. Story’s Commcntaries. 

Story Confl. L. or Story, Confl. Laws. Story on Con- 
fiict of Laws. 
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Etory Const. Story on the Constltution. 

Story Cont. or Story Contr. Story on Contracta. 
Stovy Eq. Jur. Story’s Equity Jurisprudence. 

Story Eq. l J l. Story’s Equity Pleading. 

Story Laws or Story L. V. S. Story’s Lawa of the 
Unlted States. 

Story L*art. or Story Partn. Story on Partnership. 
Story Prom. N. or Story Prom. Notes. Story on 
Promissory Notes. 

Story Salcs. Story on Sales of Pcrsonai Property. 
Story, U. S. Laws. Story’s Laws of the United 
States. 

Str. Strange’s Englisb King’s Bench Ueports. 

Str. Cas. Eü. or Str. Svo. Strange’s Casea of Evl- 
dence (“Octavo Strange’’). 

Str. U. L. Strange's Hlndoo Laws. 

Str. N. C. Strange’s Notes of Cases, Madras. 

Stra. Strange;—Strange’s Heports, English Courts. 
Straac.de Mcr. Straacha de .Mercatura, Navibus 
Assecuratiouibus. 

Strah.Dom. Strahan’s Translation of Domat’s 
Civll Law. 

Strah.au. Strahan’s Reports, vol. 19 Oregon. 

Stran. Strange. 

Strange. Strange’s Reports, English Courts. 
Strange, Madras. Strange’s Notes of Cases, Ma- 
dras. 

Stratton. Stratton’s Reports, vols. 12-14, 19 Ore- 
gon. 

Stringf. Stringfellow’s Reports, Missouri. 
Stringfellow. Stringfeiiow’s Reports, vols. 9-11 
Missouri. 

Strob. Strobhart’s Law Reports, South Carolina. 
Strob. Ch. or Strob. Eq. Strobhart’s Equlty Re- 
ports, South Caroiina. 

Slruve. Struve’s Reports, vol. 3 Washington Ter- 
ritory. 

Stu. Stuart, MUue and Peddie’s Reports, Scotch 
Court of Session. 

Stu. Adm. Stuart’s Lower Canada Vice-Admiralty 
Reports. 

Stu.Ap. Stuart’s Appeal Cases (Lewer Canada 
King’s Bench Reports). 

Stu. E. B. or Stu. L. C. Stuart’s Reports, Lower 
Canada King’s Bench. 

Stu. Mil. & Ped. Stuart, Milne & Pcddie’s Scotch 
Court of Session Rcports. 

Stu. M. & P. Stuart, Miine and Peddie’s Reports, 
Scotch Court of Session. 

Stu. V. A. Stuart’s Vice-Admiralty Reports, Low- 
er Canada. 

Stuart. Stuart’s Lower Canada King’s Bench Re- 
ports Stuart’s Lower Canada Vice-Admiralty Re- 
portsStuart, Miine & Peddic’s Scotch Court of 
Session Reports. 

Stuart L. C. K. B. Stuart’s Lower Canada King’s 
Bench Reports. 

Stuart L. C. V. A. Stuart’s Lower Canada Vice- 
Admiralty Reports. 

Stud. IJist. Studies in History, Economics and 
Public Law. 

Sty. Style’s English King’s Bench Rcports. 

Sty. L’r. Reg. Style’s Practical Register. 

Sud. Dew. Àd. or Sud. Dew. Adul. Sudder Dewanny 
Adawlut Rcports, India. 

Sud. Dew. Rep. Sudder Dewanny Reports, N. W. 
Provinces, India. , 

Sugd. Est. Sugden on the Law of Estates. 

Sugd. Pow. or Sugd. Powcrs. Sugden on Powers. 
Sugd. Pr. Sugden on the Law of Property. 

Sugd. Pr. St. Sugden on Property Statutes. 

Sugd. Vend. or Sugd. Vcnd. & P. Sugden on Ven- 
dors and Purchasers. 

Sull. Land Tit. Sullivan on Land Titles in Massa- 
chusetts. 

Sull. Lect. Sullivan’s Lectures on Constitution 
and Laws of England. 

Siim. Summa, the summary of a law Sumner's 
Unltcd States Circuit Court Rcports. 

Sion. Ves. Sumner’s Edition of Vesey’s Reports. 
Summ. Dcc. Summary Decisions, Bcngal. 
Summerfield, S. Summerfield’s (S.) Reports, vol. 21 
Nevada. 

Sumn. Sumner’s Reports, U. S. Circuit Court, 
lst CirculL 


Sumn. Ves. Sumner’s Editl>n of Wsey’s R ports. 
Sup. Superseded Supcnor ;—Suprcme ;—Su,; le- 
ment. 

Sup. Ct. or Sup. Ct. Rep. Suprcme Court Reportei 
of Declsions of United Stat«s S"pieme Coart. 

Supcr. Superior CourtSupcrior Co*rt .1 rta. 
Supp. Supplcment;—New York Supphm t R - 
ports. 

Supp. Ves. Jun. or Supp. Ves. Jr. Suppiement to 
Vesey, Jr.’s Reports. 

Supr. Supreme ;—Superior Court Reports. 

Supr. Ct. Rcp. Fcderai & Suprcme Court Report- 
er. Ali the Federai Courta. 

Surr. Surrogate. 

Susq. L. C. Susquehanna Leading Chronicie. 

Suth. Sutheriand’s Reports, Caleutta. 

Suth. Bengal. Sutherland's liigh Court Reports, 
Bcngai. 

Suth. Dam. Sutherland on the Law of Damages. 
Suth. F. B. R. Sutherland’s Full Bench Rullngs, 
Bengal. 

Suth. P.C. A.ot Suth. P. C.J. Sutheriand’s Privy 
Councii Judgir.ents or Appeals. 

Suth. W. R. or Suth. W. Rep. Sutherland’s Weekly 
Rcportcr, Calcutta. 

Sw. Swanston’s Engüsh Chancery Rcports;— 
Swabey’s Engiish Admiraity ReportsSwe« ney’s 
New Y’ork Superior Court Rcports Swan’s Tcnms- 
see Reports Swinton’s Scotch Justiciary Cases 
Swan ;—Sweet;—SwifL 

Swab. or Swab. Adm. or Swab. Admr. Swabey’s 
Admiralty Reports, English. 

Swab. d Tr. or Swab. d Trist. Swabey and Trist- 
ram’s Reports, Engiish Probate and Divorce. 

Swan. Swan’s Tennessee Reports ;—Swanston’s 
English Chancery Reports. 

Swan *41. Swan’s Revised Statutes of Ohlo, 1841. 
Swan Swan’s Revised Statutes of Ohlo, 1S34. 

Swan. Ch. Swanston’s Engllsh Chanccry Reports. 
Swayi Ecc. Cas. Swan on the Jurisdiction of Ec- 
clesiastical Courts. 

Swan Just. Swan's Justice. 

Sioan Pl. d Pr. Swan’s Pleading and Practice. 
SwanPr. Swan's Pradice. 

SwanTr. Swan's Tr^atlse, Ohio. 

Swans. Swanston's Rcports, Engiish Chaneery. 
Swans. or Swanst. Swanstou’s Engilsh Chancery 
Reports. 

Sween. or Sweency. Sweeney’s New York Superior 
Court Reports, vols. 31, 32. 

Siceef. Swect's Law Dlctionary;—Sweet on the 
Limited Liability Act;—Sweet’s Marriage Settiement 
Cases ;—Sweet’s Precedcnts in Conveyaucing Sweet 
on Wills. 

Sweet M. Sett. Cas. Swect’s Marrtage Settlemcnt 
Cases. 

Sweet Pr. Conv. Sweet’s Precedents in Convey- 
ancing. 

Swift Dig . Swift’s Digest. ConnecticuL 
Swift Sys. Swift’s System of the Laws of Con- 
necticut. 

Swin. or Swin. Jus. Cas. Swinton’s Scotch Justici- 
ary Cases. 

Swin. Reg. App. Swinton’s Scotch Registration Ap- 
peal Cases. 

Swinb. Des. Swinburne on the Law of Descents. 
Swinb. Mar. Swinburne on Marriago. 

Swinb. Spo. Swinhurne on Spousals. 

Swinb. M'ills. Swinburne on Wliis. 

Swint. Swinton’s Justiciary Cases, Scotland. 

Syd. App. Sydney on Appeals. 

Symc. Syme's Justlciary Cases, Scotland. 

Syn. Scr. Synopsis Series of the U. S. Treasury 
Decisions. 

T. Tcrritory;—Tappan’s Ohlo Reports \-Tcmpore; 
—Title ;—Trinity Term. 

T. B. Mon. or T. B. A/onr. T. B. Monroe’s Kentucky 
Reports. 

T.B.dM. Tracewell. Bowers & Mitcheü, Unlted 
Statcs Comptroilcr’s Deeislons. 1S9S. 

T.E.R. Tempore Rtgis Edwardi. 

T. Joncs or 2 Joncs. T. Jones's English King's 
Bench and Common Plcas lleports. 

T. L. Termes de la Lcy. 

T.L.R. Timea Law Rcports. 
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T. R. Term Reports, Durnford & EastTeste 
Rege Dayton Term Reports. 

T. R. E. or T. E. R. Tempore Regis Edwardl. 

T. R. (N. Y.). Caines’s (Term) Reports, New York. 

T.R.N.S. Term Reports, New Series (East’s Re- 
ports). 

T. Raym. T. Raymond’s Reports, English King’s 
Bench. 

T. T. Trinity Term. 

T. T. R. Tarl Town Reports, New South Wales. 

T. U. P. Charlt. T. ü. P. Charlton’s Reports, Geor- 
gia. 

T. & C. Thompson and Cook’s Reports, New York 
oupreme Court. 

T. & G. Tyrwhltt and Granger’s Reports, English 
Exchequer. 

T. & M. Temple & Mew’s Crown Cases, English. 

T. <£ P. Turner and Phillips’s Reports, English 
Chancery. 

T. & R. Turner and Russell’s Reports, Engllsh 
Chanccry. 

Tait. Talt’s Manuscript Decisions, Scotch Sesslon 
Cases. 

Tait Ev. Talt on Evidence. 

Tal. or Talb. Cases tempore Talbot, English Chan- 
cery. 

Tam. Tamlyn’s English Rolls Court Reports. 

Taml. Tamlyn’s Reports, English Chancery. 

Taml. Ev. Tamlyn on Evidence. 

Taml. T. Y. Tamlyn on Term of Years. 

Tan. or Tan. Dec. or Taney. Taney’s Decisions, by 
Campbell, United States Circuit Court, 4th Circuit. 

Tann. or Tanner. Tanner’s Reports, vols. 8-14 In- 
diana ;—Tanner’s Reports, vols. lb-17 Utah. 

Tap. Tappan’s Nisi Prius Reports, Ohio. 

Tap. C. M. Tapping’s Copyholder’s Manual. 

Tap. Man. Tapping on the Writ of Mandamus. 

Tapp. Tappan’s Nisi Prius Reports, Ohio. 

Tapp M. & C. Tapp on the Law of Maintenance 
and Champerty. 

Tarl. Term R. Tarleton’s Term Reports, New 
South Wales. 

Tas.-Lang. Const. Uis. Taswell-Langmead’s Con- 
stitutional History of England. 

Taun. or Taunt. Taunton’s English Common Pleas 
Reports. 

Tax Laio Rep. Tax Law Reporter. 

Tay. Taylor (see Taylor) ; —Taylor’s Reports, On- 
tario. 

Tay. J. L. or Tay. N. C. J. L. Taylor’s North Caro- 
lina Reports. 

Tay. U. C. Taylor's Upper Canada Reports. 

Tay. & B. Taylor & Bell’s Bengal Reports. 

Tayl. Bank. L. Taylor on the Bankruptcy Law. 

Tayl. Civ. L. or Tayl. Civil Law. Taylor on Civil 
Law. 

Tayl. Ev. Taylor on Evidence. 

Tayl. Gloss. Taylor’s Law Glossary. 

Tayl. Gov. Taylor on Government. 

Tayl. Hist. Gav. Taylor (Silas), History of Gavel- 
kind. 

Tayl.(J.L.). Taylor’s Reports, North Carolina 
Term Reports. 

Tayl. L. & T. Taylor on Landlord and Tenant. 

Tayl. Law Glos. Taylor’s Law Glossary. 

Tayl. Mcd. Jur. Taylor’s Medical Jurisprudence. 

TayL Pois. Taylor on Poisons. 

Tayl. (U. C.). Taylor’s Reports, Upper Canada 
King’s Bench. 

Tayl. Wills. Taylor on Wills. 

Taylor. Taylor’s North Carolina Reports ;—Tay- 
lor’s Upper Canada Reports;—Taylor’s Bengal Re- 
ports. 

Taylor ü. C. Taylor’s King’s Bench Reports, Up- 
per Canada (now Ontario). 

Tech. Dict. Crabb’s Technological Dictionary. 

Techn. Dict. Crabb’s Technological Dictionary. 

Tel. The Telegram, London. 

Temp. Tempore (in the time of). 

Temp. Geo. II. Cases in Chancery tempore George 
II. 

Temp. Jc M. Temple & Mew’s English Crown Cases. 

Ten. Cas. Thompson’s Unreported Cases, Tennes- 
see ;—Shannon’s Cases, Tennessee. 

Tenn. Tennessee ;—Tennessee Reports (Overton’s). 


Tenn. Ch. Tennessee Chancery Reports (Cooper’s). 

Tenn. Leg. Rep. Tennessee Legal Reporter, Nash- 
ville. 

Term. Term Reports, Engllsh King’s Bench 
(Durnford and East’s Reports). 

Term N. C. Term Reports, North Carolina, by 
Taylor. 

Term R. Term Reports, English King’s Bench 
(Durnford & East’s Reports). 

Termes de la Ley. Les Termes de la Ley. 

Terr. Territory;—Terrell’s Reports, vols. 62-71 

Texas. 

Terr. & Wal. or Terr. & Walk. Terrell and Walk- 
er’s Reports, Texas Reports, vols. 38-51. 

Tcx. Texas ;~Texas Reports. 

Tex. App. Texas Court of Appeals Reports (Crim- 
inal Cases) Texas Civil Appeals Cases. 

Tex. Civ. App. or Tex. Civ. Rep. Texas CIvlI Ap- 
peals Reports. 

Tex. Cr. App. Texas Criminal Appeals. 

Tex. Crim. Rep. Texas Criminal Reports. 

Tex. Ct. Rep. Texas Court Reporter. 

Tex. L. J. Texas Law Journal, Tyler, Texas. 

Tcx. Supp. Supplement to vol. 25, Texas Reports. 

Tex. Unrep. Cas. Texas Unreported Cases, Su- 
preme Court. 

Th. Thomas (see Thom.) ;—Thomson (see Thom.) ; 
—Thompson (see Thomp.). 

Th. B. & N. Tkomson on BIlls and Notes. 

Th. Br. Thesaurus Brevium. 

Th. C. Theodon Capitula et Fragmenta. 

Th. C. C. Thacher’s Criminal Cases, Massachu- 
setts. 

Th. C. Const. Laxo. Thomas’s Leading Cases in 
Constitutional Law. 

Th. Dig. Theloall’s Digest. 

Th. Ent. Thompson’s Entries. 

Th. & C. Thompson & Cook’s New York Suprems 
Court Reports. 

Thac. Cr. Cas. or Thach. Cr. Cas. Thacher’s Crim- 
inal Cases, Massachusetts. 

Tliayer. Thayer’s Reports, vol. 18 Oregon. 

Thayer Cas. Ev. Thayer’s Select Cases on Evi- 
dence. 

Thayer Cont. L. Thayer’s Cases on Constitutional 
Law. 

The Rep. The Reporter;—The Reports (Coke’s 
Reports). 

Them. La Themis, Montreal, Quebec ;~The Amer* 
ican Themis, New York. 

Theviis. The American Themis, New York. 

Theo. Pr. & S. Theobald on Principal and Surety. 

Theo. Wills. Theobald on Construction of Wills. 

Thes. Brev. Thesaurus Brevium. 

Tho. Thomas (see Thom.);—Thomson (see 

Thom.) ;—Thompson (see Thomp.). 

Thom. Thomson’s Reports, Nova Scotia;—Thom- 
as’s Reports, vol. 1 Wyoming. 

Thom. Bills. Thomson on Bills and Notes. 

Thom. Co. Litt. Thomas’s Edition of Coke upon 
Littleton. 

Thom. Const. L. Thomas's Leading Cases on Con- 
stitutional Law. 

Thom. Dec. 1 Thomson, Nova Scotia Reports. 

Thom. L. C. Thomas’s Leading Cases on Constltu- 
tional Law. 

Thom. Mort. Thomas on Mortgages. 

Thom. Rep. 2 Thomson, Nova Scotia Reports. 

Thom. Sc. Acts. Thomson’s Scottish Acts. 

Thom. Sel. Dec. Thomson’s Select Decisions, Nova 
Scotia. 

Thom.U.Jur. Thomas on Universal Jurlspru- 
dence. 

Thom. (Wy.). Thomas’s Reports, Wyomlng. 

Thom. & Fr. Thomas & Franklin's Reports, Mary- 
land Ch. Dec., vol. 1. 

Thomas. Thomas’s Reports, Wyomlng Territory. 

Thomas, Mortg. Thomas on Mortgages. 

Thomp. B. B. S. Thompson on Benefit Building 
Societies. 

Thomp. (Cal.). Thompson's Reports, Callfornia 
Reports, vols. 39-40. 

Thomp. Car. Thompson on Carriers. 

Thomp. Ch. Jury. Thompson on Charging the Jury. 
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Thomp. Cit. Thompson’s Citations, OhloIndl- 
ana. 

Thomp. Corp. Thompson on Corporatlona. 

TKomp. Ent. Thompson’a Entrles. 

Thomp. High. Thompson on the Law of Hlgh- 
ways. 

Thomp. Jlome. <£ Excm. Thompson on Homestead 
and Excmption. 

Thomp. Liab. Off. Thompson’s Cases on Llabillty 
of OÜlcer8 of Corporations. 

Thomp. Liab. Stockh. Thompson on Llablllty of 
Stockhoiders. 

Thomp. N. B. Cas. Thompson’B Natlonal Bank 
Cases. 

Thomp. (N. SJ. Thompson’a Reports, Nova Sco- 
tla. 

Thomp. Neg. Thompson’s Cases on Negllgcnce. 
Thomp. Rcm. Thompson’s Provlsional Uemedics. 
Thomp. Tcnn. Cas. Thompson’a Unreported Ten- 
nessee Cases. 

Thomp. t£ C. Thompson & Cook’s New York Su- 
preme Court Reports. 

Thompson. Thompson’s Reports, vols. 39, 40 Cal- 
lfornla ;—Thompson’s Nova Scotia Rcports. 

Thor. Thorington’s Rcports, vol. 107 Alabama. 
Thorn. Thornton’s Notes of Cases Ecclesiastical 
and Marltime, English. 

Thorn. Conv. Thornton’e Conveyancing. 

Thorpe. Thorpe’s Reports, vol. 62 Louislana An- 
nual. 

Thos. Thomas (see Thom.). 

Tliroop Ag. or Throop V. Ag. Throop on Verbal 
Agreements. 

Tich. Tr. or Tichb. Tr. Report of the Tlchborne 
Trial, London. 

Tidd. Tldd's Costs;—Tidd’s Practlce. 

TiddPr. Tidd’8 Practlce. 

Tidd Pr. Tidd’s Practice ln the King’s Bench. 

Tiff. Tlffany’s Reports, vols. 28-39 New York 
Court of Appeals. 

Tiff. Tiffany’s Reports, N.ew York Court of Ap- 
peais Reports, vols. 28-39. 

Tiff. & B. Tr. Tiffany and Bullard on Trusts and 
Trustees. 

Tiff.dS.Pr. Tlffany and Smith’s Practice, New 
York. 

Tiffany. Tiffany’s Reports, vols. 28-39 New York 
Court of Appeals. 

Till. Prec. Tillinghast’s Precedents. 

Till. & Sh. Pr. Tillinghast and Shearman’s Prac- 
tlce. 

Till. &. Yates App. Tillinghast and Yates on Ap- 
peals. 

Tillman. Tlllman’s Reports, vols. 68, 60, 71, 73, 75 
Alabama. 

Times L. R. Times Law Reports. 

Tinw. Tlnwald’s Reports, Scotch Court of Ses- 
sion. 

Tit . Title. 

To. Jo. Sir Thomas Jones’s English King’s Bench 
Reports. 

Tobcy. Tobey’s Reports, vols. 9-10 Rhode Island. 
Toll. Ex. Tollcr on Executors. 

Tomk. Inst. or Tomk. R. L. Tomplcins’s Institutes 
of Roman Law. 

Tomk. Jc J. R. L. Tompklns and Jeckens’s Roman 
Law. 

Tomkins Jc J. Mod. Rom. Law. Tomkins & Jenck- 
en, Compendium of the Modern Roman Law. 

Toml. or Toml. Cas. Tomlins’s Eiection Evldence 
Cases. 

Toml. L. D. Tomiln’s Law Dlctionary. 

Toml. Supp. Br. Tomlin’s Supplement to Brown’s 
Parliamentary Cases. 

Tor. Dcb. Torbuck’s Rcports of Dehates. 

Tot. or Toth. Tothill’s English Chancery Reports. 
Touch. Sheppard’s Touchstonc. 

Toull. or Toull. Dr. Civ. or Toull. Droit Civil Fr. 
or Toullicr, Dr. Civ. Fr. Touiiier’s Droit Clvll 
Francais. 

Town. Sl. Jc L. Townsheud on Slander and Llbel. 
Town. St. Tr. Towuscud’s Modcrn State Trials. 
Town. Sum. Proc. Townshend’s Summary Procced- 
Ings by Laudlords against Tenauts. 

Townsh. Pl. Townsheud’s Pieadlng. 

Tr. Translatlon;—Translator. 


Tr. App. New York Transcript Appeals. 

Tr. Ch. Transactloi a of the lligh Court of Chau 
cery (Tothiil’s Rcports). 

Tr. Eq. Treatise of Equity, by Fonhlanque. 

Tr. Jc U. Pr. Troubat and Haly’s Pra t Penn 
sylvanla. 

Tr. Jc ü. Pre c. Troubat and Haly’s Prec* d»- ta ot 
Indictments. 

Tracc. J M. Tracewell and Mitchell, United b t 
Comptroller’s Declsions. 

Traill Mcd. Jur. Tralll on Medicai Jurl^prudcnce. 
Train d- II. Prec. Train and Ileard's Precedcnta 
of ludlctmcnts. 

TraitcduMar. Pothler, Traltê du Contrat de 
Mariage. 

Trans. App. Transcript Appeals, New York. 

Trat. Jur. Mcr. Tratadc de Jurlsprudentia Mer- 
cantil. 

Trav. Tw. L. of N. Travers Twiss on the Law of 
Nations. 

Tray. Lat. Max. or Lcg. Max. Trayner, Latln Max- 
ims and Phrases, ctc.. 

Tread. or Tread. Const. (S. C.). Treadway’s South 
Carolina Constltutional lteports. 

Trcb. Jur. de la Mèd. Trebuchet, Jurisprudence de 
la Mêdeclne. 

Trcd. Tredgold’s Reports, Cape Colony. 

Trem. Tremaine’8 Pleas of the Crown. 

Trev. Tax. Suc. Trevor on Taxee on Successlon. 
Tri. Bish. Trial of the Seven Bishops. 

Tri. E. of Cov. Trlal of the Earl of Coventry. 

Tri. pcr Pais. Trials per Pais. 

Trib. Civ. Tribunal Civll. 

Trib. de Com. Tribunai de Commerce. 

Trin. or Trin. T. Trinity Term. 

Tripp. Tripp’s Rcports, vois. 5-6 Dakota. 

Tristram. Tristram’s Suppicment to vol. 4 Swa- 
bey & Trlstram. 

Trop. Dr. Civ. Troplong’s Drolt Clvil. 

Troub. Lim. Part. or Troub. Lim. Partn. Troubat 
on Limited Partnerships. 

Troub. J- II. Pr. Troubat and Ilaly’e Practice, 
Pennsylvania. 

Tru. Iiailw. Rep. Truman’a Rallway Rcports. 

True. Trueman’s New Brunswick Rcports and 
Equity Cases. 

. Tuck. Tucker’s New York Surrogate Rcports;— 
Tucker’s Select Cascs, Newfoundiand;—Tuckcr’s 
Reports, vols. 156-175 Massachusetts ;—Tucker's Dls- 
trict of Columbla Appeals Reports. 

Tuck. Bla. Com. Blackstone's Commentarles, by 
Tucker. 

Tuck. Lcct. Tucker’s Lectures. 

Tuck. Pl. Tucker’s Pleadiugs. 

Tuck. Sel. Cas. Tucker’s Select Cases, Newfound- 
land Courts. 

Tuck. Surr. Tucker’s Surrogate Reports, Clty of 
New York. 

Tuck. <£ Cl. Tucker and Clephane’s Rcports, D. of 
Col., vol. 21. 

Tud. Cas. Merc. Law. Tudor’s Leading Cases on 
Mercantile Law. 

Tud. Cas. R. P. Tudor’s Leadlng Cases on Real 
Propcrty. 

Tud. Char. Tr. or Tud. Char. Trusts. Tudor on 
Charitable Trusts. 

Tud. L. Cas. or Tud. L. Cas. M. L. Tudor’s Lead- 
lng Cases on Mercantilc Law. 

Tud. L. Cas. R. P. Tudor’s Leading Cases on Reai 
Propcrty. 

Tudor, Lcad. Cas. Rcal Prop. Tudor’s Lcading 
Cases on Rcai Property. 

Tup. App. Tuppcr's Appeai Rcports, Ontario. 
Tuppcr. Tupper’s Rcports, Outario Appeals;— 
Tupper’s Upper Canada Practice Rcports. 

Tur. Turner & Russcli’s English Chanccry Re- 
ports. 

Turn. Turner’a Rcports, vols. 99-101 Kcntucky ;— 
Turncr’s Rcports, vols. 35, 4S Arkansas. 

Turn. Anglo Sax. Turner, History of the Anglo 
Saxons. 

Turn. (Ark.), Turner’s Rcports, Arkansas, vols. 
35-48. 

Turn. Ch. Pr. Turner on Chancery Praetlco. 

Turn. Pr. Turnbuil's Practlc.e, New York. 
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Turn.&Pli. Turner and Phillip’s Reports, Eng- 
Ilsh Chancery. 

Turn. £ R. or Turn. cC- Rus. or Turn. £ Russ. 
Turner & Russell’s English Chancery Reports. 

Tutt. Tuttle’s Rcports, California. 

Tutt. cf- Carp. Tuttle and Carpcnter’s Reports, 
California Reports, vol. 52. 

Tuttle. Tuttle’s Reports, vols. 23-32 and 41-52 Cal- 
ifornia. 

Tuttle £ Carpenter. Tuttle & Carpenter’s Reports, 
vol. 52 California. 

Tioiss L. of Nat. Twlss’s Law of Nations. 

Ty. Tyler. 

Tyl. or Tyler. Tyler’s Vermont Reports. 

Tyler Bound. cf- Fences. Tyler’s Law of Bounda- 
ries and Fences. 

Tyler Ecc. Tyler on American Ecclesiastical Law. 

Tyler Ej. Tyler on Ejectment and Adverse En- 
Joyment. 

Tyler Fixt. Tyler on Fixtures. 

Tylerlnf. Tyler on Infancy and Coverture. 

Tyier Us. Tyler on Usury. 

Tyng. Tyng’s Reports, vols. 2-17 Massachusetts. 

Tyr. or Tyrw ». Tyrwhitt & Granger’s English Ex- 
chequer Reports. 

Tyr. £ Gr. Tyrwhitt & Granger’s English Excheq- 
ner Reports. 

Tyno. Tyrwhitt's Reports, English Exchequer. 

Tyrvo. £ G. Tyrwhitt and Granger’s Reports, Eng- 
lish Exchequer. 

Tytler, Mil. Laio. Tytler on Military Law and 
Courts-Martial. 

U. Utah ;—Utah Reports. 

U. B. Upper Bench. 

U. B. Pr. or ü. B. Prec. Upper Bench Precedents 
tempore Car. I. 

ü. C. Upper Canada. 

U. C. App. Upper Canada Appeal Reports. 

U. C. C. P. Upper Canada Common Pleas Reports. 

ü. C. Ch. Upper Canada Chancery Reports. 

U. C. Cham. Upper Canada Chambers Reports. 

U. C. Chan. Upper Canada Chancery Reports. 

U.C.E.&A. Upper Canada Error and Appeals 
Reports. 

U.C.Jur. Upper Canada Jurist. 

U. C. K. B. Upper Canada King’s Bench Reports, 
Old Series. 

Ü. C. L. J. Upper Canada Law Journal, Toronto. 

Ü . C. O. S. Upper Canada Queen’s Bench Reports, 
Old Series. 

ü. C. P. R. Upper Canada Practice Reports. 

U. C. Pr. Upper Canada Practice Reports. 

U. C. Q. B. Upper Cauada Queen’s Bench Reports. 

ü. C. Q. B. O. S. Upper Canada Queen’s (King’s) 
Bench Reports, Old Series. 

U. C. R. Queen’s Bench Reports, Ontario. 

U.C.Rep. Upper Canada Reports. 

U. K. United Kingdom. 

U. S. United States United States Reports. 

U. S. Ap. United States Appeals Reports. 

U. S. App. United States Appeals, Circuit Courts 
of Appeals. 

U. S. C. C. United States Circuit Court ;~United 
States Court of Claims. 

U. S. C. S. United States Civll Service Commis- 
sion. 

U. S. Comp. St. United States Compiled Statutes. 

U. S. Comp. St. Supp. United States Compiled 
Statutes Supplement. 

U. S. Crim. Dig. United States Criminal Digest, 
by Waterman. 

U. S. Ct. Cl. Reports of the United States Court 
of Claims. 

U. S. D. C. United States District CourtUnited 
Itates District of Columbia. 

U. S. Dig. Abbott’s United States Digest. 

ü. S. Eq. Dig. United States Equity Digest. 

U. S. Jur. United States Jurist, Washington, D. C. 

U. S. L. Int. United States Law Intelligencer (An- 
gell’s), Providence and Philadelphia. 

U. S. L. J. United States Law Journal, New Haven 
and New Vork. 

U. S. L. M. or U. S. Law Mag. United States Law 
Magazine (Livingston’s), New York. 

U. S. R. United States Supreme Court Reports. 


U. S. Reg. United States Register, Phlladelphia. 

U. S. R. S. United States Revised Statutes. 

U. S. Rev. St. United States Revised Statutes. 

U. S. S. C. Rep. United States Suprcme Court Re- 
ports. 

U. S. St. at L. or U. S. Stat. United States Statutes 
at Large. 

U. S. St. Tr. Unlted States State Trials (Whar- 
ton’s). 

U. S. Sup. Ct. Rcp. United States Supreme Court 
Reporter. 

Ulm. L. Rec. Ulman’s Lawyer’s Record, New York. 

Ulp. Ulpian’s Fragments. 

Underh. Torts. Underhill on Torts. 

Up. Ben. Pre. üpper Bench Precedents, tempore 
Car. I. # 

Up. Can. Upper Canada (see U. C.). 

Upt. Mar. W. £ Pr. Upton on Maritime Warfare 
and Prize. 

ürl. Trust. Urling on Trustees. 

ütah. Utah Reports. 

V. Vermont;—Vermont Reports;— Virginia Vir- 
ginia Reports ;—Versus. Victoria. Victorian. 

V. A. C. or V. Adm. Vice-Admiralty Court. 

V. C. Vice-Chancellor. Vice-Chancellor’s Court 

V. C. C. Vice-Chancellor's Court. 

V. C. Rep. Vice-Chancellor’s Reports, English. 

V. L. R. Victorian Law Reports, Australia. (For 
Victorian see Vict.) 

V. N. Van Ness's Prize Cases. 

V. 0. De Verborum Obligationlbus. 

V. R. Vermont Reports. 

V. S. De Verborum Significatione. 

V. £ B. Vesey & Beames’ English Chancery Re- 
ports. 

V. & S. Vernon and Scriven's Reports, Irish 
King’s Bench. 

Va. Virginia ;— Virginia Reports ;—Gilmer’s Vlr- 
ginia Reports. 

Va. Bar Assw. Virginia State Bar Association. 

Va. Cas. Virginia Cases (by Brockenbrough 6 
Holmes). 

Va. Ch. Dec. Chancery Decisions, Virginia. 

Va. L. J. Virginia Law Journal, Richmond. 

Va. R. Virginia Reports ;—Gilmer’s Virginia Re- 
ports. 

Val. Com. Valen’s Commentaries. 

Vall. Ir. L. Vallencey’s Ancient Laws of Ireland. 

Van Hay. Eq. Van Haythuysen’s Equity Drafts- 
man. 

Van Hay. Mar. Ev. Van Haythuyer on Maritlme 
Evidence. 

Van K. Van Koughnet’s Reports, vols. 15-21 Upper 
Canada Common Pleas. 

Van. L. Vander Linden’s Practice, Cape Colony. 

Van N. or Van Ness. Van Ness’s Prize Cases, 
United States District Court New York. 

Van Sant. Eq. Pr. Van Santvoord's Equity Prac- 
tice. 

Van Sant. Pl. Van Santvoord’s Pleadings. 

Van Sant. Prec. Van Santvoord’s Precedents. 

Vanderstr. Vanderstraaten’s Ceylon Reports. 

Vatt. Vattel’s Law of Nations. 

Vatt. Laxo Nat. (or Vattel). Vattel’s Law of Na- 
tions. 

Vaug. or Vaugh. or Vaughan. Vaughan’s English 
Common Pleas Reports. 

Vaux. Vaux’s Recorder’s Decisions, Philadelphia. 

Vaz. Extrad. Vazelhes’s Etude sur l'Extradition. 

Ve. or Ves. Vesey’s English Chancery Reports. 

Ve. & B. or Ves. & B. Vesey & Beames’s English 
Chancery Reports. 

Veaz. or Veazey. Veazey’s Reports, vols. 36-46 Ver- 
moqt. 

Vend. Ex. Venditionl Exponas. 

Vent. or Ventr. Ventris’s English Common Pleas 
Reports ;— Ventris’s English King’s Bench Reports. 

Ver. or Verm. Vermont Reports. 

Vern. Vernon’s Reports, English Chancery. 

Vem. £ Sc. or Vern. & Scr. or V ern. £ Scriv. 
Vernon & Scriven’s Irish King’s Bench Reports. 

Verpl. Contr. Verplanck on Contracts. 

Verpl. Ev. Verplanck on Evidence. 

Ves. Vesey, Senior’s Reports, English Chancery. 
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Ves. Jr. or Ves. Jun. Vesey, JuDlor’s Reports, Eng- 
Jlsh Chancery. 

Vcs. Jun. Supp. Supplement to Vesey, Jr.’a, Eng- 
llsh Chancery Reports, by Hovenden. 

Ves. Scn. or Vcs. Sr. Vesey, Sr.’a, English Chan- 
cery Rcports. 

Ves. <& B. or Ves. <& Bea. or Ves. & Beam. Vesey & 
Beames'a Engiish Chancery Reports. 

Vct. IJntr. Old Book of Entriea. 

Vef. N. B. or Vcf. Na. B. Old Natura Brcvium. 

Vez. Vezey’s (Vesey’s) English Chancery Reports. 

Vic. orVicf. Queen Victoria. 

Vicaf. or Vicat. Voc. Jur. Vocabularium Jurisutri- 
usque, ex variis edltis. 

Vicf. Queen Victoria. 

Vief. C. S. Victorian Consolidated Statutes. 

Vicf. L. R. Victorian Law Reports, Colony of Vic- 
torla, Australia. 

Vicf. L. R. Min. Victorian Mining Law Reports. 

Vicf. L. T. Victorian Law Tiraes, Mclbourne. 

Vict.Rep. Victorian Reports, Coiony of Victoria. 

Vict. Rcv. Victorian Revlew. 

Vicf. St. Tr. Victorian State Trials. 

Vid.Entr. Vidian’s Entries. 

Vil. Ji Br. Vllas &. Bryant’s Edition of the Wis- 
consiu Reports. 

Vilas. Viias's New York Crimlnal Reports. 

Vin.Abr. Viner’s Abridgment. 

Vin. Supp. Suppiement to Viner’s Abridgment. 

Vinccns Lcg. Coin. Vincens’s Legislation Commer- 
ciale. 

Vin?i. Vinnlus. 

Vinf. Can. L. Vinton on Amerlcan Canon Law. 

Vir. Virgin's Reports, Maine. 

Virg. Virginla (see Va.) Virgin. 

Virg. Cas. Virginia Cases. 

Vtr< 7 . L. «7. Vlrginia Law Journal. 

Virgin. Virgin’s Reports, vols. 52-60 Maine Vir- 
ginia (see Va.). 

Viz. Videlicet, That is to say. 

Vo. Verbo. 

Voctj Com. ad Pand. Voet, Commentarius ad Pan- 
dectas. 

Von Holst Const. His. Von Holst's Constitutional 
History of the U. S. 

Voorh. Codc. Voorhles’s Code, New York. 

Voorh. Cr. Jur. Voorbies on the Criminal Juris- 
prudcuce of Louisiana. 

Vr. or Vrooni. Vroom’s Reports, New Jcrsey Law 
Rcports, vols. 30-56. 

Vroom (G. D. W.J. G. D. W. Vroom’s Reports, 
vols. 36-63 New Jersey Law. 

Vroom (P. D.) P. D. Vroom's Reports, vols. 30-35 
New Jersey Law. 

Vs. Versus. 

Vf. Vermont Vermont Reports. 

TV. King William; thus 1 W. I. signifles the first 
year of the relgn of King William 1. ;—Wheaton's 
United States Supreme Court Reports;—Wendell's 
New York Reports;—Watts’ Rcports, Pennsyivania; 
—Weekly ;—Wisconsin ;—Wyoming ;—Wright’s Ohio 
Reports ;—Statute of Westminster. 

W. A. Western Australia. 

W. Bl. or W. Bla. Sir Wiiliam Blackstone’s Eng- 
lish King’s Bench and Common Pieas Reports. 

W. C. C. Washlngton's Unlted Statcs Circuit Court 
Reports. 

IV. Coasf Rcp. West Coast Reporter. 

W. Ent. Wluch’s Book of Entries. 

W. U. Chron. Westminster lla.ll Chronielc, Lon- 
don. 

IV. II. <& G. Welsby, Hurlstone and Gordon’s Re- 
ports, Engilsh Exchequer Reports, vols. 1-9. ^ 

W. J. Western Jurist, Des Moines, Iowa. 

IV. Jo. or IV. Joncs. Wm. Jones’s Reports, English 
Courts. 

TV. Kcl. Wm. Kelynge’s Reports, English King’s 
Bench and Chancery. 

TV. L. Gaz. Western Law Gazette, Cincinnatl, O. 

W. L. Jour. Western Law Journal, Cincinnâti, O. 

TV. L. M. Western Law Montiily, Cleveiand, O. 

TV. L. R. Washington Law Reporter, Wasbington, 
D. C. 

TV. N. Weekly Notes, London. 

TV. N. Cas. Weckly Notes of Cases, Philadeiphia. 

Bouv.—6 


TV. P. Cas. TVoIlaston's English Bail Court (Prac- 
tice) Cases. 

TV. R. Weekly Reporter, London;—Wc kiv Re- 
porter, Bengal Wendeli'B New York R»p ri — 

Wijconsln Reports;—West’s Reports (Engii h l 
cery). 

TV. lt. Calc. Southerland’B Weekly Reportcr, Ca) 
cutta. 

Ti’. Rcp. West’a Reports tcmp. Ilardwicke, Eng- 
lisii Chancery. 

IV. Rob. W. Robinson’s English Admiralty Re- 
ports. 

IV. T. R. Weekly Transcript Reports, New York. 

TV. Ten. Wright’s Tenures. 

W.Ty.R. Washingtou Terrltory R ports. 

TV. Va. West Virginla West Virginia Reports. 

TV. W. <& A’B. Vict. Wyatt, Webb A’Bcekat s 
Reports, Victoria. 

W.W.dD. Willmore, Woilaston and Davison’s 
R^ ports, English Qucen’s Bench. 

TV. TV. <& II. Wilimore, Woiiaston and Hodge’s Re- 
ports, Engliah Queen’s Bench. 

IV. <£ B. Dig. Walker & Bates’s Digest, Ohio. 

W.&Buh. West & Buhler’a Coliection of Fut- 
wahs, India. 

IV. t£ C. Wilson & Courtenay's Scotch Appeal Cas- 
es (see Wilson & Sbaw). 

W. <& L. Dig. Wood & Long’s Digest, Illinols. 

W.&M. Woodbury & Minot’a Unitcd States Cir- 
cuit Court Reports;—Wililam & Mary. 

TV. t£ S. Watts & Sergeant’s Pennsylvania Re- 
ports;—Wilson & Shaw’s Scotcb Appeal Cases. 

IV. <& S. App. Wiison and Shaw’s Scotch Appeals, 
English House of Lords. 

TV. tf- T. Eq. Ca. or IV. <& T. L. C. Wbite & Tudor’s 
Leading Cases in Equity. 

IV. t£- IV. White & Wilson’s Texas Court of Ap- 
peais, Civii Cases. 

IV. t£ IV. Vicf. Wyatt & Webb’s Victorian Reports. 

TVa. Watts’s Reports, Pennsylvania ;—Waies. 

Wadd. Dig. Waddilove’s Digest of English Ec- 
clesiastical Cases. 

Wade Notice. Wade on tbe Law of Notice. 

IVade Rctro. L. Wade on Rctroactive Laws. 

Wait Act. <6 Dcf. Wait’s Aetions and Defence. 

Wait Dig. Wait’s Digest, New York. 

TVaif Pr. Wait’s New York Praetice. 

TVaif St. Pap. Wait’s State Papers of the United 
States. 

TVal. Wallace (see Wall.). 

Wal.by L. Wallis’s Irish Reports, by Lyne. 

TVaZ. Jr. Wallace's (J. W.) United States Circuit 
Court Reports. 

IVaJ. Sr. Wailace’s (J. B.) United States Circuit 
Court Reports. 

Walf. IiaiJw. Walford on Railways. 

IVaZfc. Waiker’s Mississippi ReportsWalkcr’s 
Michigan Chancery Reports;— Walkcr’s Reports, 
vols. 25, 72-SS Texas;—Walker's Reports, vols. 1-10 
Texas Civil Appeals;—Walker’s Reports, vols. 90, 
109 Alabama;—Walker's Pennsylvania Rcports. 

Walk. Am. L. Walker’s Introduction to American 
Law. 

Walk. Bank. L. Walker on Banking Law. 

IVaZfc. Ch. or IVaZfc. Ch. Cas. WaJker’s Cbancery 
Cases, MicbigaD. 

IValfc. C'o/H. L. Walkcr’s Theory of tbe Common 
Law. 

IValfc. (MU'h.). Walkcr’s Reports, Miebigan Chan- 
cery. 

TValfc. (Miss.). Walker’s Reports, Mississippl Re- 
ports, vol. 1. 

IValfc. (Pa.). Waiker’s Pennsylvania Reports. 

IVaZfc. (Tex.). Walker’s Reports, Texas Rcports, 
voi. 25. 

Walk. Wills. Walker on Wilis. 

Walkcr. Waiker’s Reports, vols. 96, 109, Alabama ; 
—Walker’s Michigan Chanccry Reports ; — Walker’s 
Mississlppi Reports Walker’s PenDsylvania Re- 
ports;—Walker’s Reports, vols. 25, 72-SS Texas;— 
Walker’s Reports, vols. 1-10 Texas Clvil Appeals. 

IVaZZ. Wallnce’s Unlted States Supreme Court 
Reports;—Waiiace’s (Sr.) United States Circuit 
Court Reports;— Wallace’s Pbiladelphla Rcports;-- 
j Waliis’s Irish Cbancery Reports. 
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Wall. C. C. Wallace’s Unlted States Clrcult Court 
Reports, Thlrd Circuit. 

Wall. Jr. or Wall. Jun. Wallace, Junior's, Reports, 
U. S. Circuit Court, 3d Circuit. 

Wall. Pr. Wallace’s Principles of the Laws of 
Scotland. 

Wall. Rep. Wallace on the Reporters Wallace’s 
United States Supreme Court Reports. 

Wall. S. C. Wallace’s United States Supreme 
Court Reports. 

Wall. Sen. Wallace's (J. B.) United States Circuit 
Court Reports. 

Wallis. Wallis’s Reports, Irish Chancery. 

Wallis by L. Wallis’s Irish Chancery Reports, by 
Lyne. 

Walsh. Walsh’s Registry Cases, Ireland. 

Ward. Warden’s Reports, Ohio;—Warden & 
Smith’s Reports, Ohio. 

Ward, Leg. Ward on Legacies. 

WardNat. Ward on the Law of Nations. 

Ward. d Sm. Warden and Smith’s Reports, Ohlo 
State Reports, vol. 3. 

Warden. Warden's Reports, vols. 2, 4 Ohio State. 

Warden d Smith. Warden & Smith’s Reports, vol. 
3 Ohlo State. 

Ware. Ware’s Reports, United States Distrlct 
Court, Maine. 

Warr. Bla. Warren’s Blackstone. 

Warr L. S. Warreu's Law Studies. 

WarfTi Code. West Virginia Code, 1899. 

Warv. Abst. Warvelle on Abstracts of Title. 

Wasli. Washington State Reports. 

Wash. Washington ; — Washington’s Reports ; — 
Washington’s United States Circuit Court Reports ; 
—Washington's Virginia Reports ;— Washburn’s Re- 
ports, vols. 16-23 Vermont. 

TVasA. C. C. Washington's United States Clrcult 
Court Reports. 

TPa.s7i. L. Rep. Washington Law Reporter, Wash- 
ington, D. C. 

Wash. Ter. Washington Territory Reports. 

TFas/i. Ter. N. S. Allen’s Washington Territory 
Reports, New Series. 

Wash. Ty. Washington Territory Reports. 

Wash. (Va.). Washington’s Reports, Virginia. 

Wash. d Uaz. P. E. I. Washburton & Hazard’s Re- 
ports, Prince Edward Island. 

Washb. Washburn’s Reports, Vermont. 

TFas7i&. Cr. L. Washburn on Criminal Law. 

Washb. Easem. Washburn on Easements and 
Servitudes. 

Washb. R. P. or Washb. Real Prop. Washburn on 
Real Property. 

Washburn. Washburn’s Reports, vols. 16-23 Ver- 
mont. 

Wat. Watkins Watson. 

Wat. (C. G. U.). Watermeyer’s Cape of Good Hope 
Supreme Court Reports. 

Wat. Cr. Dig. Waterman’s Criminal Digest, Unit- 
ed States. 

Wat. Cr. Proc. Waterman’s Criminal Procedure. 

Wat. Jus. Waterman’s Justice. 

TFat. Set-Off. Waterman on Set-Off, etc. 

TFaf. Tres. Waterman on Trespass. 

Watermeyer. Watermeyer’s Cape of Good Hope 
Supreme Court Reports. 

TFatfc. Conv. Watkins’s Conveyancing. 

Watk. Copyh. Watkins’s Copyholds. 

Wats. Arb. . Watson on Arbitration. 

Wats. Cler. Lavo. Watson’s Clergyman's Law. 

Wats. Comp. or Wats. Comp. Eq. Watson’s Com- 
pendium of Equity. 

Wats. Const. Hist. Watson’s Constifeutional Histo- 
ry of Canada. 

Wats. Eq. Watson’s Compendium of Equity. 

W-ats. Part. Watson on Partnership. 

TFats. Sher. Watson on Sheriffs. 

Watts. Watts’s Pennsylvania Reports ;—Watts’s 
Reports, vols. 16-24 West Virginia. 

TFatts d S. or TFafts d Ser. or Watts <£ Serg. Watts 
& Sergeant’s Pennsylvania Reports. 

Web. Pat. Webster on Patents. 

Web. Pat. Cas. Webster’s Patent Cases, English 
Courts. 

Wc'b. Tr. The Trial of Professor Webster for 
Murder. 


Webb. Webb’s Reports, vols. 6-20 Kansas;—» 
Webb’s Reports, vols. 11-20 Texas Civil Appeals. 

Webb, A J B. d W. Webb, A’Beckctt & Williams’s 
Victorian Iteports, Australia. 

Webb, A J B. & TF. Eq. Webb, A’Beckett and Wll- 
liams’s Equity Reports, Victoria. 

Webb, A’B. & TF. I. P. d M. Webb, A’Beckett 
and Williams’s Insolvency, Probate and Matrimo- 
nlal Reports, Victoria. 

Webb, A*B. & W. Min. Webb, A’Beckett and Wll- 
liams’s Mining Cases, Victoria. 

Webb. d D. or Webb d Duval. Webb & Dnval’s Re- 
ports, vols. 1-3 Texas. 

Webs. Webster. 

Webs. Pat. Cas. Webster’s Patent Cases, English 
Courts. 

TFeöst. Dict. or TFeöster. Webster’s Dictionary. 

Wedg. Gov. d Lavos. Wedgwood’s Government and 
Laws of the U. S. 

TFee7c. Reptr. Weekly Reporter, London ;— Weekly 
Reporter, Bengal, 

TFeeTc. Trans. Repts. Weekly Transcript Reports, 
New York. 

Weekl. Cin. L. B . Weekly Cincinnati Law Bulle- 
tin. 

TFee7ct. Dig. Weekly Digest, New York. 

TFee7cf. Jur. W T eekly Jurist, Illinois. 

TFee7ct. L. Record. Weekly Law Record. 

TFee7c7. L. Rev. Weekly Law Review, San Fran- 
cisco, Cal. 

TFee7<:7. N o. Weekly Notes of Cases, London. 

Weekl. No. Cas. Weekly Notes of Cases, Phila- 
delphia. 

Weekl. Reptr. Weekly Reporter, London. 

Weekl. Trans. Repts. Weekly Transcript Reports, 
New York. 

Weeks Att. at Law or TFee7cs, Attys. at Law. 
Weeks on Attorneys at Law. 

Weeks D. A. Inj. Weeks, Damnum Absque Injuria. 

Weeks Dep. Weeks on the Law of Deposition. 

Weight. M. d L. Weightman’s Marriage and Le- 
gitimacy. 

Weight. Med. Leg. Gaz. Weightman’s Medico-Le- 
gal Cazette, London. 

Wel. Welsh’s Irish Registry Cases. 

Welf. Eq. Pl. Welford on Equity Pleading. 

TFe77s L. d F. Wells’s Questions of Law and Facts. 

Wells, Repl. Wells on Replevin. 

TFe77s Res. Ad. d St. D. Wells on Res Adjudicata 
and Stare Decisis. 

Wells Sep. Pr. of Mar. Wom. Wells on Separate 
Property of Married Women. 

TFe77io. Abr. Wellwood’s Abridgment of Sea Laws. 

Welsb., U. d G. or Welsby, U. d G. Welsby, Hurl- 
stone & Gordon’s Reports, English Exchequer Re- 
ports, vols. 1-9. 

Welsh. Welsh’s Registry Cases, Ireland;—Welsh’s 
Irish Cases at Sligo;—Welsh’s (Irish) Case of 
James Feighny, 1838. 

TFeZsTi Reg. Cas. Welsh’s Irish Registry Cases. 

Wend. Wendell’s Reports, New York Supreme 
Court. 

TFendt Mar. Leg. Wendt on Maritime Legislation. 

TFenf. Ex. or TFenf. Off. Ex. Wentworth on Execu- 
tors. 

TFenf. Pl. Wentworth on Pleading. 

Wenz. Wenzell’s Reports, vols. 60- — Minnesota. 

TFes7c. Jns. Weskett on Insurance. 

TFesf. West’s Reports, English Chancery, tempore 
Hardwicke. 

West. West’s Reports, English House of Lords ;— 
West’s Reports, English Chancery;—Western Tithe 
Cases;—Weston’s Reports, vols. 11-14 Vermont. 

TFest. Aus. Western Australla. 

TFesf Ch. West’s English Chancery Cases. 

TFesf Co. Rep. West Coast Reporter. 

TFest Coast Rep. West Coast Reporter. 

TFest. Confl. Westlake on Conflict of Laws. 

TFest U. L. West’s Reports, English House of 
Lords. 

TFest. Jur. Western Jurist, Des Moines, Iowa. 

TFest. L. J. or TFest. Law Jour. Western Law Jour- 
nal, Cincinnati, Ohio. 

TFest. L. Mo. or TFest. Laio Mo. Western Law 
Monthly, Cleveland, Ohio. 

TFest. L. 0. Western Legal Observer, Quincy, III. 
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West. L. T. Western Law Tlmes. 

West. Leg. Obs. Western Legal Observer, Quln- 
cy, III. 

West. Iiep. Western Rcporter, St. Paul. 

West Symb. Wcst’s Symboi-eographle. 

Wcst. T. Cas. Western's Tlthes Cases. 

Wc3t t. II. West’s ReporLs, Engllsh Chancery 
tcmpore Hardwlcke. 

Weat Va. West Virglnla;—West Virginia Reports. 

Westl. Priv. Int. Law or Westlake Int. Private 
Law. Westlako’s Private lntcrnatlonal Law. 

Westm. Statute of Westminster. 

Westm. Rev. W'estmiuster Review. 

Wcsfon. Weston’s Reports, vols. 11-14 Vermont 

Weth. (U. C.). Wethey’s Upper Canada Reports, 
Queen’s Bench. 

Wh. Wheaton's Unitcd States Suprcme Court Re- 
ports Wharton’s Penusylvania Ueports;—Wheel- 
er’s New York Crlminal Reports. 

Wh. Cr. Cas. Wheeler’s Crlminal Cascs, Ncw 
York. 

Wh. <£ T. L. C. or Wh. <£ T. L. Cas. Whlte and Tu- 
dor’s Leading Cases, Equlty. 

Whar. Wharton’s Pcunsylvanla Reports. 

Whar. Dig. Wharton’s Digcst, Pennsylvanla. 

IVhar. St. Tr. Wharton’s State Trlals, Unlted 
States. 

Whart. Wharton’s Reports, Pennsylvania. 

Whart. Ag. W r harton on Agency and Agents. 

Whart. Confl. Wharton on Conflict of Laws. 

Whart. Conv. Wharton’s Conveyancing. 

Whart. Cr. Law or Whart. Crim. Law. Wharton’s 
Criminal Law. 

Whart. Ev. Wharton on Evidence in Clvil Issues. 

Whart. Hom. Wharton on Homicide. 

Whart. Law Dic. or Whart. Lex. Wharton’s Law 
Lexicon. 

Whart. Neg. Wharton on Negligence. 

Whart. (Pa.). W’harton’s Pennsylvania Reports. 

Whart. Prec. W f harton’s Preccdents of Indict- 
ments. 

Whart. St. Tr. or Wliart. State Tr. Wharton’s 
State Trials of the Unlted Statcs. 

Whart. <£ S. Mcd. Jur. or Whart. & St. Med. Jur . 
Wharton & Stillê's Mcdical Jurisprudence. 

Wheat. Wheaton’s United States Supreme Court 
Reports. 

Wheat. Cap. <£ Pr. Wheaton on Maritime Captures 
and Prizes. 

Wheat. Hist. L. of N. or Wheat. Hist. Law Nat. 
Wheaton’s History of the Law of Nations. 

Wheat. Int. L. or Wheat. Int. Laio. Wheaton’s In- 
ternational Law. 

Wheel. Whceier’s New York Crlminal Cases;— 
Wheclock’s Reports, vols. 32-37 Texas. 

Wheel. Abr. Whecier’s Abridgment. 

Wheel. Br. Cas. W’heeiing Bridge Case. 

Wheel. Cr. C. or Wheel. Cr. Cas. or Wheeler, Cr. 
Cas. Wheeler’s Criminai Cases, New York. 

Wheel. Cr. Rcc. Wheeier’s Crimlnal Recorder, 
Ncw York, vol. 1 Wheelcr’s Crimlnal Cases. 

Whish. L. D. Whlshaw’s Law Dictionary. 

Whishaw. Whlshaw’s Law Dictionary. 

Whit. Eq. Pr. Whltworth’s Equity Precedcnts. 

Whit. Pat. Cas. Whitman’s Patent Cases, Unitcd 
States. 

Whit.WarP. Whitlng on War Powers under the 
Constitution. 

Whitak. Licns. Whltaker on Licns. 

White. White’s Reports, vols. 10-15 West Virginia ; 
—White’s Reports, vols. 30-40 Texas Court of Ap- 
peals ;—Wkite, Scotch Justiciary Itcports. 

White, Coll. Whltc’s New Collection of the Laws, 
etc., of Grcat Britain, France and Spaln. 

Whitc L. L. White’s Land Law of California. 

Whitc, New Recop. or White Nov. Recop. See 
Whitc, Recop. 

White Rec. or White, Recop. White, New Rccop- 
iiacion. A Ncw Collcction of Laws and Local Or- 
dinances of Great Britain, France, and Spain, Re- 
lating to the Concessions of Land in Their Re- 
spective Colonies, with the Laws of Mcxlco and Tex- 
as on the Same Subjects. 

White Supp. White on Supplemeni and Revivor. 

White df T. L. Cas. White & Tudor's Leading Cases 
in Equity. 


'White <£ W. White & WTIlson’s Reports, vol. 142 
Texas Civil Appeals. 

Whitm. Lib. Cas. Whitman’s Massachusetts Libei 
Cases. 

Whitm. Pat. Cas. Whitman’s Patent Cases. 

Whitm. Pat. L. Whltman’s Patent Laws. 

Whitm. Pat. Law Rev. W'hitman’s Patcut Law Re- 
view, Washlngton, D. C. 

Whitney. Whitney’s Land Laws, Tenne^.» . 

Whitt. W f hiurlscy’s Rcports, vois. 31-41 Mi. ouri. 

Whitt. Co. W’bittaker’s Codcs, Ohio. 

Wig. Disc. Wifram on Discovery. 

Wig. Wills Wigram on WÜIs. 

Wight. or Wightw. WTghtwick’s English Excheq- 
ucr Rtports. 

Wight Ll. Cas. Wight’s Election Cases, Scotiand. 

Wil. WTIIiams (sce Wiii.) WTlson (see W’ils.). 

Wilc. WTlcox’s Rcports, Ohio. 

Wilc. Cond. W’ilcox’s Condensed Rcports, Ohlo. 

W r ilc. Mun. Corp. Wiicox on Municipal Corpora- 
tions. 

Wilcox. WTIcox’s Rcports, vol. 10 Ohio ;—Wilcox, 
Peunsylvania. 

Witcox Cond. Wllcox, Condensed Ohio Rcports. 

Wild. Int. L. WTldman’s Intcrnational Law. 

Wild. S. C. <£ P. WTIdman on Search, Capture and 
Prize. 

W T ilde Sup. Wllde’s Supplement to Barton’s Con- 
veyancing. 

W T ildm. Int. Law. WTldman’s Intcrnationai Law. 

Wilk. Wilkinson’s Texas Court of Appeals and 
Civil Appeais WÜkinson’s Reports, Australia. 

Wilk. Leg. Ang. Sax. W’ilklns’s Leges Anglo-Sax- 
onica?. 

Wilk. Lim. Wüklnson on Limltations. 

Wilk. P. <£ M. WTIkinson, Paterson and Murray’s 
Reports, New South Wales. 

Wilk. Prec. WTlkinson’s Precedents in Convcy- 
ancing. 

Wilk. Pub. Funds. Wükinson on the Law Relat- 
ing to Pubiic Funds. 

Wilk. Repl. Wilkinson on Rcplevtn. 

W T ilk. Ship. Wilkinson on Shlpping. 

Wilk. <£ Mur. or Wilk. <£ Ow. or Wilk. <£ Pat. 
WTikinson, Owen, Patcrson & Murray’s New South 
Wales Reports. 

Will. WTlIes’s English Common Pleas Rcports 
Willson’s Reports, vols. 29-30 Texas Appcais. also 
vois. 1, 2 Texas Clvil Appeals;—WTIliams on Execu- 
tors See, also, Wiülams. 

Will. Ann. Reg. WÜIiams's Annual Regtster, New 
York. 

Will. Auct. Wlüiams on the Law of Auctions. 

Will. Bankt. L. Wiüiams on the Bankrupt Lavt. 

Will.-Bund St. Tr. Wiüis-Bund’s Cases from State 
Trials. 

Will.Just. Wiüiams’s .Tustlco. 

Will. L. D. WUIiams's Law Dictionarv. 

Will. (Mass.). Wiüiams’s Reports, Massachusctts 
Reports, vol. 1. 

Will. P. or Will. (Peere). Peere-W f iIHams‘s Eng- 
üsh Chanccry Reports. 

Will. Per. Pr. Wilüams on Personal Property. 

Will.RcalAs. W'iüiams on Rcal Asscts. 

Will. Rcal Pr. Wiüiams on Rcal Property. 

Will. Saioid. Wüüams’s Notes to Saunders’s Re- 
ports. 

Will. (Vt.). WÜÜams’s Rcports, Vermont. 

WilL, Woll. t£ Dav. W f iümorc, W'oüaston & Davi- 
son's Engüsh Quceu's Bcnch Roports. 

Will., Woll. <£ Ilodg. WTÜmore, W r oüaston & Hodg- 
es, Engllsh Queen’s Bcnch Rcports. 

Will. t£ Br. Adm. Jur. Wiüiams and Brucc on Ad- 
mlralty Jurisdiotion. 

WiUard Eq. WÜIard’s Equity. 

Willard Ex. W f üiard on Exccutors. 

Willard Real Est. dc Con. WTÜard’s Roal Estate 
aud Convcyancing. 

Willc. Const. W’illcock, The Offlce of Constable. 

Willc. L. Mcd. Pr. Willcock’s Law Relating to the 
Modical Profession. 

Willc. Mun. Corp. or Willcock, Mun. Coi'p. WTÜ- 
cock on Municipai Corporations. 

Willcs. WTllcs’s Reports, English King’g Bcnch 
and Common Pleas. 
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Williams. Peere-Williams’s English Chancery Re- 
ports ;—Willlams’s Reports, vois. 27-29 Vermont 
Williams’s Reports, vol. 1 MassachusettsWil- 
liams’s Reports, vols. 10-12 IJtah. 

Williams, Common. Williams on Rights of Com- 
mon. 

WiUiams, Ex*rs. Wllllams on Executors. 

Williams P. or WilliamSj Peere. Peere Willlams’s 
Reports, English Chancery. 

Williams, Pers. Prop. Willlams on Personal Prop- 
erty. 

Williams, Saund. Williams’s Notes to Saunders’s 
Reports. 

Williams, Seis. Wiiliams on Seisin. 

Williams d B. A(lm. Jur. Williams & Bruce on Ad- 
miralty Jurisdiction. 

Willis Eq. Willis on Equity Pleadings. 

Willis Int. Willis on Interrogatories. 

Willis Trust. or Willis, Trustees. Willis on Trus- 
tees. 

Willm. W. d D. Willmore, V/ollaston and Davi- 
son’s Reports, English Queen’s Bench. 

Willm. W. & H. Willmore, Wollaston & Hodges’s 
English Queen’s Bench Reports. 

Wills Cir. Ev. or Wills, Circ. Ev. Wills on Circum- 
stantial Evidence. 

Willson. Willson’s Reports, vols. 29-30 Texas Ap- 
peals, also vols. 1, 2 Texas Court of Appeals, Civil 
Cases. 

Wilm. or Wilm. Op. or Wilm. Judg. Wilmot’s 
Notes of Opinions and Judgments, English King’s 
Bench. 

Wils. V T ilson’s Reports, English King’s Bench 
and Common Pleas. 

Wils. (Cal.). Wilson’s Reports, California. 

Wils. Cli. Wilson’s Reports, English Chancery. 

Wils. Ent. Wilson’s Entries and Pieadings (same 
as vol. 3 Lord Raymond). 

Wüs. Exch. Wilson’s Reports, English Exchequer. 

Wils. Fines d Rec. Wilson on Fines and Recov- 
eries. 

Wils. (Ind.). Wilson’s Indiana Superior Court Re- 
ports. 

Wils. Ind. Gloss. Wilson, Glossary of Indian 
Terms. 

Wils. K. B. Sergeant Wilson’s English King’s 
Bench Reports. 

Wils. (Oreg.). Wilson’s Reports, Oregon. 

Wils. Parl. L. Wilson’s Parliamentary Law. 

Wils. Uses. Wilson on Uses. 

Wils. & C. or Wils. d Court. Wilson and Courte- 
nay’s Reports, English House of Lords, Appeals 
from Scotland. 

Wils. d S. or Wils. d Sh. Wilson and Shaw’s Re- 
ports, English House of Lords, Appeals from Scot- 
land (Shaw, Wilson & Courtenay). 

Wilson. Wilson’s English Common Pleas Reports; 
—Wilson’s English Chancery Reports;—Wilson’s 
English Exchequer Equity Reports;—Wilson’s In- 
diana Superior Court Reports;—V’ilson’s Reports, 
vols. 1, 3 Oregon;—Wilson’s Reports, vols. 48-59 
Minnesota. 

Win. Winston’s Law Reports, North Carolina;— 
Winch’s English Common Pleas Reports. 

Win. Ent. Winch’s Entries. 

IFiti. Eq. Winston’s Equity Reports, North Caro- 
lina. 

Winch. Winch’s Reports, English Common Pleas. 

Wing. or Wing. Max. Wingate’s Maxims. 

Wins. Winston’s Reports, North Carolina. 

Wins. Eq. Winston’s Equity Rcports, North Car- 
olina. 

IFiust. or IPinst. Eq. Winston’s Law or Equity 
Reports, North Carolina. 

Wis. Wisconsin;—Wisconsin Reports. 

Wis. Bar Assn. Wisconsin State Bar Association. 

Wis. Leg. N. Wisconsin Legal News, Mihvaukee. 

With. Withrow’s Reports, Iowa. 

With. Corp. Cas. Withrow’s American Corpora- 
tion Cases. 

Withroio. Withrow’s Reports, vols. 9-21 lowa. 

Wkly. Notes Cas. (Pa.). Weekly Notes of Cases, 
Philadelphia, Pennsylvania. 

Wm. Bl. William Blackstone’s Reports, English 
Courts. 


Wm. Roh. William Robinson’s New Admiralty 
Reports, English. 

b’ms. Williams (see Will.). 

lF?ns. Ann. Reg. Williams’s Annual Register, New 
York. 

IFws. Auct. Williams on the Law of Auctions. 

lF?ns. Ex. Williams on Executors. 

Wms. Just. Williams’s Justice. 

Wms. L. D. Williams’s Law Dictionary. 

Wms. (Mass.). Williams’s Reports, Massachusetts 
Reports, vol. L 

Wms. Notes. Williams’s Notes to Saunders’ Re- 
ports. 

Wms. P. or Wms. Peere. Peere Williams’s Re- 
ports, English Chancery. 

lF?ns. Peere. Peere-Wiliiams’s English Chancery 
Reports. 

IF?ns. Pcr. Pr. Williams on Personal Property. 

Wms. Rcal As. Williams on Real Assets. 

Wms.RcalPr. Williams on Real Property. 

ir?ns. Saund. Williams’s Notes to Saunders’ Re- 
ports. 

Wms.Vt. Williams’s Reports, vols. 27-29 Vermont 

Wms. ct : Br. Adm. Jur. Williams and Bruce on 
Admiralty Jurisdiction. 

WoL Wollaston’s English Bail Court Reports; — 
Wolcott’s Reports, vol. 7 Delaware Chanccry. 

Wolf. Inst. WolfQus’s Institutiones Juris Naturm 
et Gentium. 

Wolf. & B. Wolferstan and Bristow’s Election 
Cases. 

Wolf. d D. Wolferstan and Dew’s Election Cases. 

Wolff, Dr. de la Nat. Wolffius, Droit de la Nature. 

Wolff. Inst. or Wolff. Inst. Nat. Wolffius, Institu- 
tiones Juris Naturm et Gentium. 

Wolffiiis or Wolffius, Inst. Wolffius, Institutiones 
Juris Naturse et Gentium. 

Woll. or Woll. P. C. Wollaston’s English Bail 
Court Reports (Practice Cascs). 

Wood. Woods’s United States Circuit Court Re- 
ports;—Wood’s English Tithe Cases. 

Wood Civ. L. Wood’s Institutes of the Civil Law. 

Wood Com. L. Wood’s Institutes of the Common 
Law. 

WootZ Conv. Wood on Conveyancing. 

Wood Decr. V’ood’s (Decrees in) Tithe Cases. 

Wood Fire Ins. Wood on Fire Insurance. 

Wood (H.). Hutton Wood’s Decrees in Tithe Cas- 
es, English. 

Wood, Ins. Wood on 'Fire Insurance;— Wood’s In- 
stitutes of English Law. 

Wood, Inst. or Wood, Inst. Com. Law. Wood’s In- 
stitutes of the Common Law. 

Wood Inst. Eng. L. Wood’s Institutes of English 
Law. 

IFooeZ. Lect. Wooddeson’s Lectures on Laws of 
England. 

Wood Man. Wood on Mandamus. 

IVooeZ Mast. & St. Wood on Master and Servant. 

Wood Mayne Dam. Wood’s Mayne on Damages. 

ITooeZ Nuis. Wood on Nuisances. 

WooeZ Ti. Cas. Wood’s Tithe Cases. 

Wood. d M. ot Woodh. d M. Woodbury & Minot’s 
United States Circuit Court Reports. 

Woodd. Jur. Wooddeson’s Elements of Jurispru- 
dence. 

Woodd. Lect. Wooddeson’s Lectures on the I-aws 
of England. 

Woodf. Cel. Tr. Woodfall’s Celebrated Trials. 

Woodf. L. & T. or Woodf. Landl. d Ten. Woodfall 
on Landlord and Tenant. 

Woodf. Parl. Deh. Woodfall’s Parliamentary De- 
bates. 

WoocZ??i. Cr. Cas. Woodman’s Reports of Thacher’s 
Criminal Cases, Massachusetts. 

Woodm. d T. on For. Med. Woodman and Tidy on 
Forensic Medicine. 

Woods or Woods C. C. Woods’s Reports, United 
States Circuit Courts, 5th Circuit. 

Woodw. Dec. Pa. Woodward’s Common Pleas De- 
cisions, Pennsylvania. 

IFooZ. Woolworth’s United States Circuit Court 
Reports Woolrych. 

Wool. C. C. Woolworth’s Reports, United States 
Circuit Courts, Sth Circuit (Fuller’s Opinions). 

I Woolr. Com. Woolrych on Commons. 
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Woolr. Comm. L. Woolrych on Commerclal Law. 

Woo Ir. P. W. Woolrych on Party Walls. 

1 Voolr. Sew. Woolrych on Sewers. 

lPooZr. Waters. Woolrych on Law of Waters. 

Woolr. iraj/s. Woolrych on Law of Ways. 

Woolr. Window L. Wooirych on Law of Window 
Lights. 

Wools. Div. Woolsey on Dlvorce. 

Wools. Int. L. Woolsey’s Internatlonal Law. 

Wools. Pol. Scicnce or Woolscy, Polit. Science. 
Woolsey’s Poiitical Scicnce. 

Woolw. Woolworth’s United States Circuit Court 
Rcports;—Wooiwcrth’s Iteports, vol. 1 Nebraslca. 

Worccster. Worcester, Dictionary of the English 
Language. 

Word. Elect. Wordsworth's Law of Eiection. 

Word. Elcct. Cas. or Words. Elcct. Cas. Words- 
worth’s Election Cases. 

Word. Min. Wordsworth on the Law of Mining. 

Worth.Jur. Worthington on the Powers of Ju- 
ries. 

Worth. Prec. Wills. Worthington’s Precedents for 
Wiiis. 

Wr. Wright (see Wrigbt)Wrlght's Reports, 
vols. 37-50 Pennsylvania State. 

Wr. Ch. Wright’s Chancery Reports, Ohio. 

Wr. Cr. Consp. Wright on Criminal Consptraeies. 

Wr.N.P. Wright’s Nisi Prius Rcports, Ohio. 

Wr. Ohio. Wright’s Chancery Reports, Ohio. 

Wr.Pa. Wright’s Reports, Pennsylvania State 
Rcports, vols. 37-50. 

H’r. Tcn. Wright on Tenures. 

Wri. or Wright. Wright’s Rcports, vols. 37-50 
Pensyivania State;—Wright’s Ohio Reports. 

Wright N. P. Wright’s Nisl Prius Reports, Ohio. 

Wright, Tcn. Wright on Tenures. 

Wy. Wyoming; — Wyoming Reports; — Wythe’s 
Virginia Chaucery Reports. 

Wy. Dic. Wyatt’s Dickens’s Chancery Reports. 

WyattP.R. Wyatt’s Practicai Register in Chan- 
cery. 

Wyatt, W, & A'B. Wyatt, Wcbb and A’Beckett’s 
Reports, Victoria. 

Wyatt, W. d A’R. Eq. Wyatt, Webb and A’Beck- 
ett’s Equity Reports, Victoria. 

Wyatt, W. d A’B. I. P. & M. Wyatt, Webb and 
A’Beckett’s Insolvency, Probate and Matrimonial 
Reports, Victoria. 

Wyatt, W. & A’B. itrin. Wyatt, Webb and A’Beck- 
ett’s Mining Cases, Victoria. 

Wyatt Jc W. Wyatt and'Webb’s Reports, Victoria. 

Wyatt 6c IV. Eq. Wyatt and Webb’s Equity Re- 
ports, Victoria. 

Wyatt d W. I. P. & M. Wyatt and Webb’s Insol- 
vency, Probate and Matrimonial Reports, Victoria. 

Wyatt & W. Min. Wyatt & Webb’s Mining Cases, 
Victoria. 

Wyatt & Webb. Wyatt & Webb’s Reports, Vic- 
toria. 

U’2/m, or Wyman. Wymau’s Reports, India. 

Wyn. or Wynne. or Wynne Bov. Wynne’s Bovlll’s 
Patent Cases. 

IPyo. Wyoming Wyoming Reports. 

W?/o. T. Wyomiug Territory. 

Wythe or Wythe Ch. Wythe’s Virginia Cbancery 
Reports. 

Y. Yeates’s Pennsylvania Reports. 

Y. B. Year Book, English Iving’s Bench, etc. 

Y. B. Ed. I. Year Books of Edward I. 

Y. B. P. 1, Edw. II. Ycar Books, Part 1, Edward 
II. 

Y. B. S. C. Year Boolcs, Selected Cases, 1. 

Y. L. R. York Legal Record. 

Y. iC' C. Younge & Collyer’s Engllsh Cbancery or 
Exchequer Reports. 

Y. tC- C. C. C. Younge and Coliyer’s Chancery Cas- 
es, Engiish. 

Y. iC J. Younge & Jervis’s English Exchequer Re- 
ports. 

Y. iC J. Younge and Jervls's Reports, English Ex- 
chequer. 

YaleLawJ. Yale Law Jourual. 

Yates Scl. Cas. Yates’s New York Sclect Cases. 

Yca. Yeates’s Pennsylvania Reports. 

Yearb. Year Book, Engiish King’s Bench, etc. 


Yearb. P. 7, Ilcn. YI. Year Books, Part 7, H n 
ry VI. 

Ycatcs. Yeates’s Reports, Pennsylvania. 

Yel.orYelv. Yelverton’s English King’s B* • ch 
Reports. 

Yerg. Yerger’s Tennessee Reports. 

Yo. Young (see You.). 

Yoof Wastc. Yool on Waste, Nuisance and Tr*. 
pass. 

York Ass. Clayion’s Rcports (York Asslzes). 

York Lcg. Rcc. York L< gai Record. 

You. Younge’8 Engllsh Exchequer Equity Re- 
ports. 

You. d Coll. Ch. Younge & Coliyer’s Engli- h Cban- 
ccry Rtports. 

You. tf Coll. Ex. Younge & Collyer’s English Ex- 
chcquer Equity Rcports. 

You. JcJerv. Younge & Jervls’s English Exchequer 
Reports. 

Young. Young’s ReporLs, vols. 31-47 Minnf- ota. 

Young Adm. Young’s Nova Scolia Admiraity 
Cases. 

Young Adm. Dec. Young’s Admiraity Decisions. 

Young ÒI. L. Cas. Young’s Êiaritime Law Cases, 
Engli. h. 

Young, Naut. Dict. Young, Nautical Dictionary. 

Younge. Younge's English Exchequer Equity Re- 
ports. 

Younge Jc Coll. Younge and Collyer’s Reports, 
English Exchequer Equity. 

Younge 6 Coll. Ch. Younge’s & Coiiyer's English 
Chancery Cases. 

Younge tC- Coll. Ex. Younge & Collyer’s Engllsh 
Exchequer Equity Reports. 

Youngc tf- J. or Younge d Jr. Younge & JcrVis, 
English Exchequer. 

Yuk. Yukon Territory. 

Zab. Zabriskie’s New Jersey Law Reports. 

Zach. Dr. Civ. Zachariae Droit Civil Frangals. 

Zanc. Zane’s Reports, vols. 4-9 Utah. 

Zinn Ca. Tr. Zinn’s Select Cases in the Law of 
Trusts. 

Zinn, L. C. Zinn’s Leadtng Cases on ^rusts. 

Zouch Adm. Zouch’s Admiralty Jurlsdiction. 

ABBREVIATORS. E c c I. L a w. Oüicers 
wliose duty it is to assist in drawing up ll<e 
Pope’s briefs, and mluciug petitions ini<* 
proper forrn, to be converted into Papal 
Bulls. 

ABBROCHMENT. Old Eng. Law. The 

forestalling of a rnarket or fair. 
ABBUTTALS. See Abuttals. 
ABDICATION. A siuiple renunciation of 
an office; generally understood of a supreine 
oilice. 

Jamcs II. of England, Charles V. of Germany, 
and Christiana. Quecn of Sweden, are sald to have 
abdicatcd. When James II. of England lcft the 
kingdom, the Commons voted that he had abditatcd 
the governmcnt, and that thereby the throne had 
become vaeant. The House of Lords preferred the 
word dcscrtcd; but the Commons thought it not 
comprebensive cnough, for then the king migbt 
have the iiberty of returning. 

It was also declared that abdicatlon meant more 
than desertion and amounted to a forfeiture by 
acts and deeds of which the des rtlon was a part. 
In England, the constitutional reialion bclweeu the 
crown and the nation boing In the nature of a 
contract, the king cannot abdicate without the con- 
scnt of parllament. The Ilouse of Lords flnally as- 
sented to the word abdicatc. 

ABDITORIUM. An abditory or liidlng 
place, to kitlo and prcservc goods, plaie <n’ 
money. Jacob. 

ABDUCTION. Forclbly taking away a 
rnan's wife, liis cbilü, or his wartl. 3 Bla. 
Com. 130-141; State v. George, 93 N. G. 5U7. 
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The unlawful taking or detention of any 
female for purposes of marriage, coucubin- 
age, or prostitutlon. 4 Steph. Com. 84. 

In many states tliis offence is created by 
statute and in most cases applies to females 
under a given age. The delinitions of the 
crime dift'er in terms, but not in general re- 
sults. They usually forbid the taking away 
or detaiuing or enticing of a female under a 
spccitied age, for purposes of concubinage or 
prostitution. In Miunesota the taking awa^ 
for the purpose of marriage under the age of 
15 is forbidden; and the statute is valid al- 
though some females are authorized by the 
law of that state to marry at that age; State* 
v. Sager, 99 Miun. 54, 108 N. W. 812. 

The important element of the oftence is the 
taking for the unlawful purpose, which is 
accomplished when the female is removed 
frorn the custody of parcuts or others having 
coutrol of her, by means of any device, en- 
ticement or persuasion; State v. Tucker, 72 
Kan. 481, 84 Pac. 126. Unlawful detention 
aud intention of having carnal knowledge 
are the necessary facts; Com. v. Littreil, 4 
Ky. L. Kep. 251. 

In some states the fact that a fernale tak- 
en for concubinage was not chaste is no de- 
fence; State v. Johnson, 115 Mo. 4S0, 22 S. 
W. 463; People v. Dolan, 96 Cal. 315, 31 Pac. 
107; the law presumes a womau's previous 
life to have been chaste, and the burden of 
proof to show othenvise rests on the de- 
fendant; Slocum v. People, 90 111. 274; Peo- 
ple v. Parshall, 6 Park. Cr. (N. Y.) 129; Car- 
penter v. People, 8 Barb/ (N. Y.) 603; State 
v. Jones, 191 Mo. 653, 90 S. W. 465 ; State v. 
Bobbst, 131 Mo. 328, 32 S. W. 1149. 

The offence is complete when there is a 
criminal intent at the time of the taking 
away, though there may be a subsequent 
purpose to marry; State v. Adains, 179 Mo. 
334, 78 S. W. 5S8; State v. Sager, 99 Minn. 
54, 108 N. W. 812. 

Ignorance of the girFs age is no defence 
Riley v. State Oliss.) 18 South. 117; Tores 
v. State (Tex. Cr. App.) 63 S. W. SS0; nor is 
lier request; Griffin v. State, 109 Tenn. 17, 70 
S. W. 61; State v. Bussey, 58 Kan. 679, 50 
pac. S91; nor that he believed and with good 
reason that she was over the statutory age; 
L. R. 2 C. C. 154 ; Beckham v. Nacke, 56 Mo. 
546; State v. Ruhl, 8 Ia. 447; nor the early 
abandonment of the relation and the return 
of the girl to her father with the man’s as- 
sistance; State v. Neasby, 1SS Mo. 467, S7 S. 
W. 468. It must appear that it was against 
her will; Hoskins v. Com., 7 Ky. L. Rep. 41; 
State v. Hromadko, 123 Ia. 665, 99 N. W. 
560. 

It is stated to be the better opinion, that 
if a man marries a woman under age, with- 
out the consent of her father or guardian, 
that act is not indictable at common law; 
but if children are taken from their parents 
or guardians, or others intrusted with the 
care of them, by any sinister ineans, either 


by violence, deceit, conspiracy, or auy cor- 
rupt or improper practices, as by intoxica- 
tion, for the purpose of marrying them, 
tliough the parties themselves conseut to the 
marriage, such criiuinal means will render 
the act an offence at common law; 1 East,’ 
Pl. Cr. 45S; 1 Itus. Cr. 9ü2; Rosc. Cr. Ev. 
260. 

A mere attempt to abduct is not sufficient; 
People v. Parshall, 6 Park. Cr. (N. Y.) 129. 

Solicitatiop or inducement is sufficient, 
and the taking ueed not be by force ; People 
v. Seeley, 37 Hun (N. Y.) 190; Slocum v. 
People, 90 111. 274; People v. Carrier, 46 
Mich. 442, 9 N. W. 4S7. 

Tbe remedy for taking away a man’s wife was 
by a suit by tbe busband for damages, and tbe 
olfender was also answerable to tbe king; 3 Bla. 
Com. 139. 

See Kidnapping ; Entice ; and as to 
whether criminals abducted from another 
state may be prosecuted, see Fügitive From 
Justice; Extradition. 

Civil Action. At eommon law the father 
had no right of civil action for the abduc- 
tion of a child, except in case of the heir, in 
which case tliere was an action because of 
the interest in his marriage; Cro. Eliz. 770; 
but afterwards the right of action was sus- 
tained upon the theory of loss of services; 1 
Wood. Lect. 270; 3 Bla. Com. 140; and on 
that ground it has been generally recognized 
in this country ; Caughey v. Smith, 47 N. Y. 
244; Wodell v. Coggeshall, 2 Metc. (Mass.) 
89, 35 Am. Dee. 391; Hills v. Ilobert, 2 Root 
(Conu.) 48; Plummer v. Webb, 4 Mas. 380, 
Fed. Cas. No. 11,233; Cutting v. Seabury, 1 
Sprague 522, Fed. Cas. No. 3,521; Steele v. 
Thacher, 1 Ware (Dav. 91) 85, Fed. Cas. No. 
13,348; Kirkpatrick v. Lockhart, 2 Brev. 
(S. C.) 276 ; and the action lies by one stand- 
ing in loco parentis , as the grandfather of an 
illegitimate child who has assumed the care 
of it; Moritz v. Garnhart, 7 Watts (Pa.) 

, 302, 32 Am. Dec. 762. The proper form of 
action is in some states held to be trespass 
on the case; Sargent v. Mathewson, 38 N. 
H. 54; Jones v. Tevis, 4 Litt. (Ky.) 25, 14 
Am. Dec. 98; in others, trespass vi et armis; 
Vaughan v. Rhodes, 2 McCord (S. C.) 227, 13 
Am. Dec. 713; Schoul. Dom. Rel. 354. Ex- 
emplary damages may be recovered; Magee 
v. Holland, 27 N. J. L. S6, 72 Am. Dec. 341; 
Stowe v. Heywood, 7 Allen (Mass.) 118; and 
mental pain inflicted on the child may be 
considered; Brown v. Crockett, 8 La. Ann. 
30. It is no defence that the abducted girl 
and her whole family were of loose and im- 
moral character; Dobson v. Cothran, 34 S. 
C. 518, 13 S. E. 679. The right of action of 
the mother after the death of the father has 
been doubted, but is said to be sustained by 
the better opinion; 13 Am. Dec. 716, n.; see 
also Com. v. Murray. 4 Bin. (Pa.) 4S7, 5 Am. 
Dec. 412; Coon v. Moffet, 3 N. J. Law 583, 
4 Am. Dec. 405. 

ABEARANCE. Behavior; as a recognl- 
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zance to be of good abearance, signifies to be 
of good behavior. 4 Bla. Com. 251, 250. See 
Penna. Register 377, where William Penn, 
sitting judicially, used the term. 

ABEREMURDER. In Old Eng. Law. An 
apparent, plain, or downright murder. It 
was uscd to distinguish a wilful murder from 
ehance-medley, or manslaughter. Spel.; Cow- 
ell; Blount. 

ABET. To encourage or set another on to 
comiuit a crlmc. This word is ahvays ap- 
plied to aidlng the commission of a erime. 
To abet another to commit a murder, is to 
command, procure, or counsel him to commit 
it. Old Nat. Brev. 21; Co. Lltt. 475. See 
Aiding and Abeiting. 

ABETTOR. An instigator, or setter on; 
one who promotes or procures the couunis- 
sion of a erime. Old Nat. Brev. 21. 

The distinction between abettors and accessaries 
is the presence or absence at the commission of the 
crime ; Coweii; Fleta, lib. 1, cap. 34. Presence and 
participation are necessary to constitute a pcrson 
an abcttor ; 4 Sharsw. Bia. Com. 33; Russ. & R. 

99; 9 Bingh. N. C. 440 ; Green v. State. 13 Mo. 3S2 ; 
Connaughty v. State, 1 Wis. 159, 60 Am. Dec. 370; 
White v. People, 81 111. 333 ; Doan v. State, 26 Ind. 
495 ; King v. State, 21 Ga. 220. 

ABEYANCE (Fr. abbaycr , to expect). 
In expectation, remembrance, and eontempla- 
tion of law; the eondition of a freehold 
when there is no person in being in whom it 
is vested. 

In such cases the freehold has been said to be in 
rvubibus (in the clouds), in pendenti (in suspen- 
sion), and in gremio legis (in the bosom of the 
iaw). It has been denied by some tbat there is 
such a thing as an estate In abeyance ; Fearne, 
Cont. Rem. 513. See also the note to 2 Sharsw. 
Bia. Com. 107; 1 P. Wms. 516; 1 Plowd. 29. 

The law requires that the freehold should 
never, if possible, be in abcyance. Where 
there is a tenant of the freeliold, the remain- 
der or reversion in fee may cxist for a time 
without any particular owner, in whicli case 
it is saitl to be in abeyanee; Lyle v. Rich- 
ards, 9 S. & R. (Pa.) 3G7; 3 ITowd. 29 ö, ö, 
35 o; 1 Washb. R. P. 47. 

It is a maxim of the common law that a 
fee cannot be in aheyance. It rests upou 
reasons that now have no existence, and it 
is not now of universal application. But if 
it were, bcing a eommon-law maxim, it must 
yield to statutory provisions inconsistent 
with it; Wallaeh v. Van Riswick, 92 U. S. 
212, 23 L. Ed. 47S. 

A glebe, parsonage lands, may be in abey- 
ance; Terrett v. Taylor, 9 Cra. (U. S.) 47, 3 
L. Ed. G50; Weston v. Ilunt, 2 Mass. 500; 
1 Washb. R. P. 4S; or a grant of land to 
charity ; Town of Pawlet v. Clark, 9 Cra. 
(U. S.) 292, 332, 3 L. Ed. 735. So may the 
franebise of a corporation ; Trustees of Dart- 
mouth College v. Woodward, 4 Wheat. (U. S.) 
G91, 4 L. Ed. G29. So, too, persoual proper- 
ty may be in abeyance or legal se<iuestratiou, 
as in ease of a vessel captured at sea from 
Its captors until it becomes invested with tbe 
charaeter of a prize; 1 Keut 102; 1 C. Rob. 


Adm. 139; 3 iVi. 97, n.; or the rights of prop- 
erty of a bankrupt, pending adju lication; 
Bank v. Sherman, 101 U. S. 403, 25 L. Ed. 
SGG. See Dilliugham v. Snow, 5 Mass. 555; 
Jewett v. Burroughs, 15 Mass. 4G4. 

ABIATICUS (Lat.). A son’s son; a 
grandson iu the male line. Spel. Sometimes 
spelled Aviaticus. Du Cange, Avtu.s. 

ABIDE. To acecpt the consequences of; 
to rest satisiied with. With reference to an 
order, judgment, or decree of a court, to per- 
form, to execute. Taylor v. Ilughes, 3 Greenl. 
(Me.) 433; llodge v. Ilodgdou, 8 Cusli. 

(Mass.) 291; Jaekson v. State, 30 Kan. SS, 1 
Pae. 317; Petition of Griswold, 13 R. I. 125. 
Where a statute provides for a recognizanee 
“to abidc the judgmeut of the court,” one 
conditioned “to await the action of the court” 
is not suüicient; Wilson v. Stute, 7 Tex. 
App. 3S. 

To abide by an aicard. To await the 
award without revoking the submission. It 
does not mean to “acquiesee in” or “not dis- 
pute,” In the sense of not being at liberty to 
contest the validity of the award when 
rnade; Ilunt v. Wilson, G N. H. 3G; Quimby 
v. Melvin, 35 N. H. 193; Marshall v. Reed, 
4S N. H. 3G, 40. 

To abide the dccision. An agreement in a 
eause of partitiou “to abide the decision” of 
a suit in equity iuvolving the title to the 
same lands did not raean to postpone the for- 
mer suit until a fiual deeree in the lattcr. 
but only that the pnrtition should be in ac- 
cordance with the title as determined by it; 
Hodges v. Pingree, 10S Mass. 5S5. 

To abide and satisfy is used to express the 
execution or performance of a judgment or 
order by carrying it into complete eiTeet; 
Eriekson v. Elder, 34 Minn. 371, 25 N. W. 
S04. 

ABIDING BY. In Scotch'Law. A judicial 
declaration that the party abides by tlie deed 
on which he founds, in an action wliere the 
deed or writing is attacked as forged. Uu- 
less tliis be done, a dceree tliat tho deed is 
false will be pronouneed. Pat. Comp. It 
has the effect of pledging the party to stand 
the consoqueiices of foundiug on a forged 
deed. Bell, Dict 

ABIDING C0NVICTI0N. A dcfinite con- 
viction of guilt derived from a thorough ex- 
amination of tlie whole case. Ilopt v. Utah. 
120 U. S. 439, 7 Sup. Ct G14, 30 L. Ed. 70S. 

ABIGEAT0RES. See Abigeus. 

ABIGEATUS. Tlie offence of driving 
away and stealing cattle in numbers. See 
Aiiigeus. 

ABIGEI. See Abigeus. 

ABIGERE. See Abigeus. 

ABIGEUS (Lat. abiycrc). One who steals 
cattle iu numbers. 

Tbis is the common word used to denote a steaier 
oX cattie in iarge numbers, which latter circum- 



ABIGEUS 


88 


ABJURATION 


stance dlstingulshes the abigeus from the fur, who 
was simply a thief. He who steals a single animal 
may be called fur (q. v.) J he who steals a flock or 
herd is an abigeus. The word is derived from 
abigere, to lead or drive away, and is the same in 
signification as Abactor (q. vj, Abigeatores, Abiga- 
tores, Abigei. Du Cange; Guyot, Rêp. Unlv.; 4 

Bla. Com. 239. 

A distinction is also taken by some wrlters de- 
pending upon the place whence the cattle are tak- 
en; thus, one who takes cattle from a stabie ls 
called fur. Calvinus, Lex, Abigei. 

ABILITY. When tlie word is used in stat- 
utes, it is usualiy construed as referring to 
pecuniary ability, as in the construction of 
Lord Tenterden’s Act {q. v.) ; 1 M. & W. 101. 

A Wisconsin Act (18S5), making a husband 
“being of sufficient ability” liable for the sup- 
port of an abandoned wife, coiitemplates as 
well earning capacity as property actually 
owned; State v. Witham, 70 Wis. 473, 35 
N. W. 934; a contrary view was taken in 
Washburn v. Washburn, 9 Cal. 475. 

ABJUDICATIO (Lat. abjudicare). A re- 
moval from court. Calvinus, Lex. It has 
the same signification as foris-judicatio both 
in the civil and canon law. Co. Litt. 100 b. 
Calvinus, Lex. 

üsed to indicate an adverse decision in a 
writ of right: Thus, the land is said to be 
abjudgcd from one of tlie parties and his 
heirs. 2 Poll. & Maiti. 62. 

ABJURATION (Lat. abjuratio , from ab- 
jurarc, to forswear). A renunciation of al- 
legiance, upon oath. 

In Am. Law. Every alien, upon application 
to become a citizen of the United States, 
must declare on oath or affirmation before 
the court where the application is made, 
amongst other things, that he doth absolute- 
ly and entirely renounce and abjure all al- 
legiance and fidelity which he owes to any 
foreign prince, state, etc., and particularly, 
by name, the prince, state, etc., whereof he 
was before a citizen or subject. Rawle, 
Const. 93; Rev. Stat. U. S. § 2165. 

In Eng. Law. The oath by which any per- 
son holding office in England was formerly 
obliged to bind himself not to at?knowledge 
any right in the Fretender to tlie throne of 
England; 1 Bla. Com. 368; 13 and 14 W. III, 
c. 6, repealed by 30 and 31 Yic. c. 59. 

It also denotes an oath abjuring certain doctrines 
of the church of Rome. 

In the ancient English law, lt was a renunciation 
of one's country and taking an oath of perpetual 
banishment. A man who had committed a felony, 
and for safety fled to a sanctuary, might within 
forty days confess and take the oath of abjuration 
and perpetual banishment; he was then transport- 
ed. This was abolished in 1624; Ayliffe, Pareg. 14 ; 
Burr. L. Dic., Abjuration of the Realm; 4 Bla. 
Com. 332. 

But the doctrine of abjuration has been referred 
to, at least, in much later times; 4 Sharsw. Bla. 
Com. 56, 124, 332 ; 11 East 301; 2 Kent 156, n. ; 

Termes de la Ley. 

In medieval times, every consecrate^ r*k'.rch was 
a sanctuary. If a malef f ' ?tor took refug^ therein, 
he could not be extracte he had a choice between 
abjuring the realm an<i mbmitting to trial. If he 
chose the former he left England, bound by his 
oath never to return. His lands were escheated, his 


chattels were forfeited, and If he came back he 
was an outlaw; 2 Poll. & Maitl. 588 ; Rêville, L’Ab- 
juratio regni, Revue liistorique. 7 Val. 50, p. 1. 
See Sanctcjary. 

ABLE B0DIED. An absence of thoso 
palpable and physical defccts which evident- 
ly incapacitate a person from performing 
the ordinary duties of a soldier. Darling 
v. Bowen, 10 Vt. 14S. Ability to perform 
ordinary labor is not the test. Town of 
Marlborougli v. Sisson, 26 Conn. 57. 

ABLEGATI. Papal ambassadors of the 
second rauk, who are sent with a less ex- 
tensive commission to a court where there 
are no nuncios. This title is equivalent to 
envoy , which see. 

ABNEP0S (Lat.). A great-great-grand- 
son. The grandson of a grandson or grand- 
daughter. Calvinus, Lex. 

ABNEPTIS (Lat.). A great-great-grand- 
daughter. The granddaughter of a grand- 
son or granddaughter. Calvinus, Lex. 

AB0DE. The place in which a person 
dwells. See Vanderpoel v. O’Hanlon, 53 Ia. 
246, 5 N. W. 119, 36 Am. Rep. 216. It is the 
criterion determining the residence of a legal 
voter, and whieh must be with the present 
intention not to change it. Fry’s Election 
Case, 71 Pa. 302, 10 Am. Rep. 69S; Dale v. 
Irwin, 78 111. 181. See Residence; Domicil. 

A B 0 G A D 0 ( Sp.). An advocate. See 

Bozero. 

AB0LITI0N (Lat. abolitio, from abolcrc. 
to utterly destroy). The extinguishment, 
abrogation, or annihilation of a thing. 

In the Civil, French and German law, abolition ls 
used nearly synonymously with pardon, remission, 
grace. Dig. 39. 4. 3. 3. Tliere is, however, this dif- 
ference: graee is tbe generic term; pardon, ac- 
cording to tbose law6, ls the clemency which the 
prince extends to a man who has participated in a 
crime, without being a principal or accomplice ; 
remission is made in cases of involuntary homicides, 
and self-defence. Abolition is different: it is used 
when the crime cannot be remitted. The prince 
then may, hy leters of abolition, remit the punish- 
ment, but the infamy remains, unless letters of 
abolition bave been obtained before sentence. En- 
cyel. de D’Alembert. 

As to abolition of slavery, see Bondage; 
Slave. 

ABORDAGE (Fr.). The collision of ves- 
sels. See Admiralty ; Code; Collision; Nav- 

IGATION, RüLES OF. 

AB0RTI0N. The expulsion of the fmtus 
at a period of utero-gestation so early that 
it has not acquired the power of sustaining 
an independent life. 

The unlawful destruction, or the bringing 
forth prematurely, of the human foetus be- 
fore the natural time of hirth; State v. Mag- 
nell, 3 Pennewill (Del.) 307, 51 Atl. 606. 

Its natural and lnnocent causes are to be sought 
either in the mother — as in a nervous, irritable tem- 
perament, disease, malformation of tbe pelvis, im- 
moderate veneral indulgence, a habit of miscar- 
riage, plethora, great debility; or in the foetus or 
its dependencies ; and this is usually disease exist- 
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lng In the ovum, In the mcmbranes, the placenta, 
or the fcetus Itself. 

The criminal means of producing abortion are of 
two kinds. Gencral, or those which seek to pro- 
duce the expulslon through the constitution of the 
mother, which are venesection, emetics, cathartics, 
dluretics, emmenagogues, comprising mercury, sav- 
in, and the secale cornutum (spurred rye, ergot), 
to which much importance has been attached; or 
local or mechanical means, which consist either of 
external violence applied to the abdomen or lolns, 
or of instruments lntroduced into the uterus for 
the purpose of rupturing the membranes and thus 
bringing on prcmaturc action of the womb. The 
latter Is the more gencraiiy resorted to, as being 
the most effectual. These local or mcchanical means 
not unfrequently produce the death of tho mother, 
as weli as that of the foetus. 

At common law, an attcmpt to destroy a 
child cn vcntrc sa mcrc appears to Iiave bccu 
held in Kngland to he a misdcmeanor; Rosc. 
Cr. Ev. 4th Lond. ed. 2C0; 1 Ituss, Cr. 3d 
Lond. ed. G71; 3 Co. Inst. 50; 1 llawk. c. 13, 
8. 1G; 1 Wbart. Crim. L. § 302; though 
Grcen, C. J.. in Statc v. Cooper, 22 N. ,T. L. 
52, 51 Am. Dcc. 24S, declares that he can 
find ’*no prccedent, no autliority, not cveu a 
dictum (prior to Lord Ellenborough’s act, 43 
Geo. III. c. 5S) whicli recognizes the mcre 
procuriug of an abortiou as a crime known 
to tlie law.” It was said to be a misde- 
meanor only if the cliild were born dead, but 
if it were born alive and afterwards died, 
from injury reeeived in the womb, it would 
be homicide; 1 Mood. C. C. 34G; 3 Inst. 50; 
and this was true eveu if the child werc 
still, at the time of death, attached to the 
mother by the umbilical cord; 1 C. & M. G50; 
2 Mood. 0. C. 2G0; see infra. In this coun- 
try, it has bcen held that it is not an indict- 
able olYence at common law to administer 
a drug, or perform an operation upon a 
prcgnant woman with her consent, with the 
intention aud for the purpose of causing an 
abortion and premature birth of the fcetus 
of which she is pregrmnt, by means of which 
an abortion is in fact caused, unless, at the 
time of the admiuistration of such drug or 
the performance of such operation, such wo- 
man was quiclc with child; Com. v. Wood, 11 
Gray (Mass.) S5; Ilatfield v. Gauo, 15 Ia. 
177; Evans v. People, 40 N. Y. SG; Smith v. 
State, 33 Me. 48, 54 Am. Dcc. G07; State v. 
Cooper, 22 N. J. L. 52, 51 Am. Dec. 21S; 
Sullivan v. State, 121 Ga. 1S3, 4S S. E. 040; 
Barrow v. State, 121 Ga. 1S7, 4S S. E. 050; 
Mitchell v. Com., 78 Ky. 204, 39 Am. Rep. 
227. In Idaho the common law rule is as 
stated, but by statute the crirne may be com- 
mitted bcfore quickening; State v. Alcorn, 7 
Ida. 509, 64 Pac. 1014, 07 Am. St. Kep. 252. 
But in Penusylvania a contrary doctriue has 
becn held ; Mills v. Com., 13 Pa. G31; Com. 
v. Demain, 6 Pa. L. J. 20. Wharton sup- 
ports tlie latter doctrine on princlple; 1 Cr. 
L. § 502 See also Com. v. Boynton, 11G 
Mass. 343, Com. v. Brown, 121 Mass. G9; 
Com. v. Corkiu, 13G Mass. 429. Under the 
Massachusetts statute forbidding tlie procur- 
lug of a miscarriage, it is not neeessary to 


allege that the child was born nlive or that 
the wornan was “quick with cliiid’; ( >m. v. 
Wood, 11 Gray (Mass.) 85; or wh«n r she 
did or dld not die; Com. v. Thoiiq mju, lus 
Mass. 4G1. In other states it is held th.»t 
the death of the mother is not a cunstitmi i 
element of the oflfence of ahortion ; Worthiug- 
ton v. State, 92 Md. 222, 48 Atl. 355, 5G L. 
R. A. 353, 84 Am. St. Kep. 50G; Kailing \. 
Com., 110 Pa. 100, 1 Atl. 314. See Qoickex- 
i.ng. The Iowa cases cited supra were civil 
suits by hushand and wife for slander in 
chargiug the latter with haviug procured au 
aboition, and it was hcld that no crime was 
committed unless the woinan was “quiel, 
with cliild.” 

The former English statutes on tliis sub- 
jcct, 43» Geo. III. c. 58, and 9 Geo. IV. c. 51, 
§ 14, distiuguished between the ease where 
the woinau was quick and was not quick 
with child; and under both aets the woman 
must have been preguant at the time; 1 
Mood. Cr. Cas. 21G; 3 C. & P. G05. The terms 
of the act of 24 and 25 Vict c. 100, s. G2, are, 
“with iutent to procure the misearriage of 
auy womau whether she he with child or 
not.” See 1 Deu. Cr. Cas. 1S; 2 C. & K. 203. 

When. in consequence of tlie means used 
to secure an aburtion, the deatli of the wo- 
man ensues, the offence is eriminal homicide, 
and though the cascs are not uuiform as to 
the degree, the prepouderance of authority 
is that the crime is murder; State v. Dickin- 
son, 41 Wis. 309; Com. v. Parker. 9 MUc. 
(Mass.) 263, 43 Am. Dec. 39G; 1 Ilalc I‘. <\ 
430; 1 East P. C. 230; People v. Sessions. 
5S Mich. 594, 2G N. W. 291; Wilson v. Com., 
G0 S. W. 400, 22 Ky. Law Rep. 1251; Stnte 
v. Moore, 25 Ia. 12S, 95 Am. Dec. 77G; Smith 
v. State, 33 Me. 4S, 54 Am. Dec. G07 : I)cars. 
& B. C. C. 2SS; Mood. C. C. 35G; Commou- 
woalth v. Kceper of Prison, 2 Ashm. (Pa.) 
227; Mentgomery v. State, S0 Iud. 3.3S, 41 
Am. Kcp. 815; but the defendant may be 
prosecuted under the special statute for 
procuring a miscarriage; id. Wliere tho of- 
fence is held to be murder, it is usiinlly of 
the second degrce, as in State v. I.odge, 9 
Houst. (Del.) 542. 33 Atl. 312, whcro the de- 
fendant was convicted under an indietment 
specifically for that degrec; so also iu State 
v. Moore, 25 Ia. 12S, 95 Am. Dec. 77G, where 
Dillon, C. J., upon a careful examination of 
the authoritles, sustained the iudletment aml 
held that the death of the mother was. at 
cornmon law, murder, and under tbe Iowa 
statutes murder in the second degree. Con- 
viction upon an indictment for muuslanghtor 
will be sustained; People v. Abbott, 110 Mieh. 
203, 74 N. W. 529; Yundt v. People, G5 111. 
372; Dears. & B. C. G. 1G4; 7 Cox C. C. 404. 
The common law rule that Iiomicide iu an 
attempt to commit a felony is murder. and 
In the attcmpt to commit a misdemcanor is 
manslaughter, lias been much discussed and 
was applied iu Wortliington v. State, 92 Md. 
222, 4S Atl. 355, 5G L. IL A. 353, S4 Am. St. 
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Rep. 506, where an attempt to procure an 
abortion resulting in death was held man- 
slaughter. Under the Pennsylvania act one 
causing the death of a woman in attempting 
to procure a miscarriage cannot be indieted 
for rnurder; Com. v. Railing, 113 Pa. 37, 4 
Atl. 459. In Wisconsin it was held that from 
murder at common law, the crime was re- 
dueed to manslaughter by statute; State v. 
Dicldnson, 41 Wis. 299, 309. A person may 
be eonvicted of manslaughter for causing the 
death of a wornan in attempting an ahortion. 
under a statute making it manslaughter to 
kill another in the performance of an un- 
lawful act; the statute making the attempt 
to procure an abortion a misdemeanor does 
not take the offence out of the provisions 
of the other act; State v. Power, 24 Wash. 
34, 63 Pac. 1112, 63 L. R. A. 902. Homieide 
in attempting an abortion may be either 
murder or manslaughter, but if the latter, 
it must be held to be voluntary, and not 
tnvoluntary; People v. Com., 87 Ky. 487, 9 
S. W. 509. Dr. Wharton suggests that 
where there was no intent to do the mother 
serious bodily harm, it is proper to indict 
separately for the manslaughter and the per- 
petration of the abortion; 1 Cr. L. 390. Iu 
North Carolina it was held a misdemeanor, 
and that a count for it may be joined with 
a count for murder; State v. Slagle, 82 N. C. 
653. In New York, under a statute declar- 
ing it manslaughter to administer drugs, etc., 
to a pregnant woman with iutent to destroy 
the child, an indictment in which the intent 
was not so alleged, but only to produce a 
misearriage, was held not good as an indict- 
ment for mauslaughter, but the jury could 
convict of misdemeanor; Lohman v. People, 
1 N. Y. 379, 49 Am. Dec. 340. 

In East P. C. 230, it is said that if death 
ensue it is murder, “though the origiual in- 
tent, had it succeeded, would not have been 
so but only a great misdemeanor,” but the 
modern English decisions are by no means 
uniform. ln a late edition of a book of 
great authority the anuotator says: “And 
there appears to be considerable divergence 
of opinion amongst the judges as to theprop- 
er direction to the jury in these cases. See 
33 L. J. Newsp. 546, 615;” Archb. Cr. Pl. & 
Pr. (23d Eng. Ed.) 798. A recent English 
case held that if the woman died as the re- 
sult of the operation, it was murder, but if 
the jury were of the opinion that if the pris- 
oner could not as a reasonable man have 
expected death to result, it was manslaugh- 
ter; 62 J. P. 711. A note in 13 Harv. L. Rev. 
51, criticizes a decision, then recent, remark- 
ing that the settled English rule holding that 
it is murder if death result from an attempt 
to procure an abortion, was not followed by 
Mr. Justice Dowling in a case at the Ches- 
ter assizes, March 6, 1899. 

Even if the wound or injury were not of 
itself sufhcient to cause death, if it did so 
result, owing to the condition of the woman, 


it is to be treated as the cause of her death ; 
Clark v. Com., 111 Ky. 443, 63 S. W. 740. 
See an exhaustive note on “Homicide in the 
Commission of or Attempt to Comrnit an 
Abortion”; 63 L. R. A. 902. 

If a person, intending to procure abor- 
tion, does an act which causes a child to be 
born so much earlier than the natural time 
that it is born in a state rnuch less capable 
of living, and afterwards dies in consequence 
of its exposure to the external world, such 
person is guilty of murder; and the mere ex- 
istence of a possibility that something might 
have been done to prevent the death will not 
render it less murder; 2 C. & K. 7S4. Under 
statutes the offence of abortion is generally 
made ijunishable whether the woman be 
“quick with child,” or no; Smith v. State, 33 
Me. 48, 54 Am. Dec. 607; People v. Abbott, 
116 Mich. 263, 74 N. W. 529; and in an in- 
dictment for causiug death in an attempt to 
procure an abortion it is unnecessary so to 
allege; People v. Com., 87 Ky. 487, 9 S. W. 
509. It is immaterial whether or not the 
wornan was pregnant; Eggart v. State, 40 
Fla. 527, 25 South. 144; the intent is the 
gravamen of the offence; State v. Jones, .4 
Pennewiil (Del.) 109, 53 Atl. 858. 

The crime may be eommitted by one who, 
though prescribing medicine and giving di- 
rections, was not present when it was taken; 
McCaughey v. State, 156 Ind. 41, 59 N. E. 
169; or by sending it through the mail; 
State v. Morthart, 109 Ia. 130, 80 N. W. 301; 
or if the pregnant woman consented to or 
urged the operation and the defendant was 
reluctant to do it; State v. Magnell, 3 Penne- 
will (Del.) 307, 51 Atl. 606; the consent of 
the woman is no defense; Barrow v. State, 
121 Ga. 187, 48 S. E. 950; State v. Lodge, 
9 Houst. (Del.) 542, 33 Atl. 312; Peoples v. 
Com., 87 Ky. 4S7, 9 S. W. 509; even where 
the indictment charges force and violence 
and the evidence showed consent; People v. 
Abbott, 116 Mich. 263, 74 N. W. 529; nor is 
it an excuse that prior to the attempt the 
woman had tried to do it herself, unless 
such effort by her contributed to her death; 
State v. Glass, 5 Or. 73. 

A child en ventre sa mere [“an unbom 
quick child”] is not a human being within 
the meaning of a statute providing that 
whoever kills any human being, with malice 
aforethought, is guilty of murder; Abrams 
v. Foshee, 3 Ia. 274, 66 Am. Dec. 77. 

The woman who takes the drug or on 
whom the criminal operation Is performed, 
to procure an abortion, is not an accomplice; 
Com. v. Boynton, 116 Mass. 343; Com. v. 
Follansbee, 155 Mass. 274, 29 N. E. 471; 
State v. Hyer, 39 N. J. L. 598; People v. Mc- 
Gonegal, 136 N. Y. 62, 75, 32 N. E. 616; and 
if she had lived would not have been indict- 
able for that offense, her action constituted 
a different one; id.; nor is one who attempts 
to procure it on herself Indictable under a 
statute providing “that any person who shall 
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administer to any pregnant woman, etc.”; 
Hatfield v. Gano, 15 Ia. 177; Smith v. Gaf- 
fard, 31 Ala. 45. 

In New York if a person advises a woman 
to take medlcine to procure a miscarnage 
the crime ot abortion is not complete uuless 
the advice is acted on ; People v. Phelps, 135 
N. Y. 2G7, 30 N. E. 1012; irf., G1 Ilun 115, 15 
N. Y. Supp. 440; but in New Jersey it is by 
statute crimiual to advise a woman to take 
a drug for the purpose and lt is unnecessary 
either to allege or prove tliat the drug was 
actually taken; State v. Murpliy, 27 N. J. L. 
112; one furnishing a residence for a woinan 
who procures an abortion is an accessory be- 
fore tbe fact; 12 Cox C. C. 4G3. An offer of 
proof by physicians that it is the universal 
custoru for uninarried woraen, illegitimately 
pregnant, to take any character of dmg to 
procure a miscarriage was properly rejected; 
Clark v. Com., 111 Ky. 413, G3 S. W. 740. 
One who induces a woman to take a harm- 
less drug is not guilty of inciting, but the 
wornan who takes it believiug that it will 
bring on an abortion is guilty of an attempt; 
63 J. P. 700. See Fcetus; Pkegxancy ; Em- 
MENAGOGUES; En VeNTRE Sa MERE. 

AB0RTIVE TRIAL. A phrase used 
“when a case bas gone ofT and no verdict bas 
becn pronounced, witbout the fault, contriv- 
ance, or management of tbe parties.” Jebb & 
B. 51. 

AB0RTUS. The fmit of an abortion; tbe 
cbild born before its time, incapable of life. 
See Aboktion ; Bip.th; Breath; Dead-born ; 
Gestation ; Life. 

AB0UT. Almost or approximately; near 
in time, qnantity, number, quality or degree. 
The import of the qualifying word “about” is 
simply, that tbe actual qnantity is a near 
approximation to that mentioned, and its ef- 
fect is to provide against accidental varia- 
tions; Norrington v. Wright, 115 U. S. 1SS, 
6 Sup. Ct. 12, 29 L. Ed. 3GG. When there is 
a material and valuable variation, a court 
of eqnity upon a petition for specific per- 
formance will give the word its proper ef- 
fect; Stevens v. McKnight, 40 Ohio St. 341. 

In a charter party ‘‘about to sail” imports 
just rcady to sail; [1S93] 2 Q. B. 274. 

ABOUTISSEMENT (Fr.). An abuttal or 
abntment See Guyot. Böpert. Univ. Abou- 
tissa?is. 

ABOVE. Iligher; superior. As, court 
above, ball above, plaintiff or defendant 
above. Above all incumbvanccs means in ex- 
cess thereof; Williams v. McDonald, 42 N. 
J. Eq. 395, 7 Atl. SGG. 

ABPATRUUS (Lat.). A great-great-uncle; 
or, a great-great-grandfather*s brother. Du 
Cange, Patruus. It sometimes means uncle, 
and sometimes great-uncle. 

ABRIDGE. To shorten a declaration or 
count by takiug away or severiug some of 


the substance of it. Brooke, Abr., Com., Dig. 
Abridgmcnt; 1 Viner, Abr. 109. 

To abridfjc a plaint is to strike out a part 
of the demand and pray tliat the tmant an- 
swer to the rest. This was allowable gener- 
ally in real actions where the writ was rfe 
libcro tcncmcnto , as assi/.e, dower, etr., 
where the demandant claimed Iand of which 
the tenant was not sei/.ed. See 1 Wms. 
Saund. 207, n. 2; 2 id. 24, 350 ; Brooke. Abr. 
Abridgmcnt; Minor v. Bank, 1 IVt. (U. S.) 74, 
7 L. Ed. 47; Stearns, Keal Act. 204. 

ABRIDGMENT. Condensation; contrac- 
tiou. An epitome or compendium of anoth- 
er and larger work, wherein the principal 
ideas of the larger work are summarily con- 
tained. 

Abridgmcnts of thc law or digcsts of ad- 
judged eases serve the very uscful purpose 
of an index to tbe cases abridged ; 5 Co. 25. 
Coke says they are most prohtable to those 
who make them; Co. Litt., in prefaee to the 
table at the end of the work. With few ex- 
ceptions, the old abridgments are not en- 
titled to be considered anthoritntive. See 
Aütiiority. See 2 Wils. 1, 2; 1 Burr. 3G4; 
1 W. Bla. 101 ; 3 Term G4, 241; and an ar- 
ticle in the North American Review, July, 
1S2G, p. S, for an account of tlie principal 
abridgments, which was written by the late 
Justice Story, and is reprinted in his ‘*Mis- 
cellaneous Writings,” p. 79; Warren, Liiw 
Stud. 778. 

See Copyrigiit. 

ABR0GATI0N. The destruction of or an- 
nulling a former law, by an act of the leg- 
islative powcr, or by usage. 

A law may be abrogated, or only derognted from: 
it is abrogated when it is totaliy annulled; lt is 
derogated from when oniy a part is abrogated; 
derogatur legi, c\ im pars dctrahitur; abrogatur 
lcgi, cum prorsus tollitur. Dig. 50. 17. E 102. Lex 
rogatur dum fcrtur (when it is passed); abrogitur 
dum tollitur (when it is repealed) ; derogatur idem 
dum quoddam ejus caput abolctur (when any part 
of it is aboiished) ; subrogatur dum aliquid ei ad- 
jicitur (when anything is added to it); abrogatur 
dcnique, quoties aliquid in ca mutatur (as often as 
anything in it ia changed). Dupin, Proleg. Jur. 
art. iv. 

Exprcss abrogation is that Iiterally pro- 
nounced by the new law either in general 
terms, as when a final clause nbrogates or 
repeals all Iaws contrary to the prorisions 
of the new one, or in particular terms, as 
when it abrogates certain preceding laws 
which are named. 

Implicd abrogation takes placc when the 
new law contains provisions which are posl- 
tively contrary to former laws, without ex- 
pressly ahrogating sucli laws; for it is a 
maxim, postcriora dcrogant priuribus; De 
Armas’ Case, 10 Mart. O. 8. (La.) 172; Ber- 
nard v. Vignaml, 10 Mart O. S. (La.) 500; 
and also when the order of things for wliich 
the law has been made no longer exists, and 
hence the motives wliicli liave caused its en- 
actment have ceased to operate; ratione 
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legis omnino cessante , ccssat lex; Toullier, 
Dr. Civ. Fr. tit. prel. § 11, n. 151; Merlin, 
Rêpert. Abrogation . 

As to the repeal of statutes by nonuser, 
see Obsolete. 

ABSCOND. To go in a clandestine man- 
ner out of the jurisdiction of the courts, or 
to lie concealed, in order to avoid their pro- 
cess. Malvin v. Christoph, 54 Ia. 5C2, 7 N. 
W. 6. It has been held synonymous with con- 
ceal; Jolmstone v. Thompson, 2 La. 411. See 
Absconding Debtor. 

ABSCONDING DEBTOR. One who ab- 

sconds from his creditors. One who with in- 
tent to defeat or delay his creditors departs 
out of England, or being out, remains out. 
Bankcy. Act, 1SS3, § 4. The statutes of the 
various states and the decisions upon them 
have defined absconding debtors. A person 
wlio has been in a state only transiently, or 
has come into it without any intention of set- 
tling therein, cannot be treated as such; In 
re Fitzgerald, 2 Caines (N. Y.) 318; Dudley 
v. Staples, 15 Johns. (N. Y.) 19G; nor can 
one who openly changes his residence; Duun 
v. Myres, 3 Yerg. (Tenn.) 414; Fitch v. Waite, 
5 Conn. 117; House v. Hamilton, 43 111. 185; 
In re Proetor, 27 Vt. 118; Mandel v. Peet, 18 
Ark. 236. It is not necessary that the debtor 
should aetually leave the state; Field v. Ad- 
reon, 7 Md. 209. If he depart from his usual 
place of abode seeretly or suddenly, or re- 
tire or conceal himself from public view in 
order to avoid legal process; Bennett v. 
Avant, 2 Sneed (Tenn.) 152; Ives v. Curtiss, 
2 Root (Conn.) 133; he is an absconder. It 
Is essential that there should be an intention 
to delay and defraud creditors. The fact of 
converting a large amount of goods into 
money by auction sales, at a sacrifice and 
clandestinely, furnishes a reasonable pre- 
sumption that the debtor intended to abscond 
to avoid service of process upon him; Ross 
v. Clark, 32 Mo. 296. It has been held to 
rnean more than “absent debtor” and that to 
state that a debtor absents himself is not a 
eompliance with a statute relating to ab- 
sconding debtors; Conard v. Conard, 17 N. 
J. L. 154. See Absentee. 

ABSENCE. The state of being away from 
one’s domicil or usual place of residence. It 
may mean non-appearance. L. R. 1 P. & D. 
1G9; 14 L. T. G04; Strine v. Kaufman, 12 
Neb. 423, 11 N. W. 867. 

ABSENT. Being away from; at a dis- 
tance from; not in company with. Paine v. 
Drew, 44 N. H. 306, where it was held that 
the word when used as an adjective referred 
only to the condition or situation of the per- 
son or thing spoken of at the time of speak- 
Ing without any allusion or reference to any 
prior condition or situation of the same per- 
son or thing, but when used as a verb irn- 
plies prior presence. It has also been held 
to mean “not being in a particular place at 


the time referred to,” and not to import pri- 
or presence; [1893] A. C. 339 ; G2 L. J. C. I 1 . 
107; 62 L. T. 159. The terrn abscnt defcnd - 
ants does not embrace non-resident defend- 
ants but has reference to parties resident in 
the state, but temporarily absent therefrom; 
Wash v. Heard, 27 Miss. 400; Whceler v. 
Wheeler, 35 111. App. 123. Althougb there 
is a difference between the act of “absenting 
oneself,” which is purely voluntary, and the 
fact of “being absent,” which is voluntary or 
involuntary as the case may be, yet the fact 
that a person is absent under some strong 
compulsion, which does not amount to physi- 
cal necessity, does not necessarily negative 
the voluntary aspect of his act; [1901] 1 
Ch. 728. 

ABSENTE (Lat.). Being absent; used of 
one of the judges not present at the liearing 
of a cause. 2 Mod. 14. Abscnte lico (Lat.). 
The defendant being absent. 

ABSENTEE. A landlord who resides in a 
country other than that from which he draws 
his rents. McCulloch, Polit. Econ.; 33 Brit- 
ish Quart. Rev. 455. One who has left his 
residence in a state leaving no one to repre- 
sent him; Bartlett v. Wheeler, 31 La. Ann. 
540; or who resides in another state but has 
property in Louisiana; Penn v. Evans, 2S id. 
576. It has been also defined as one who has 
never been domiciled in the state and who 
resides abroad. Morris v. Bienvenu, 30 id. 
878. 

As to grant of administration upon proper- 
ty of persons long absent, see Administra- 
tion. 

ABS0ILE. To pardon; to deliver from 
excommunication. Staunford, Pl. Cr. 72; 
Kelham. Sometimes spelled assoile , which 
see. 

ABS0LUTE (Lat absolvere). Complete; 
perfect; final; without any condition or en- 
cumbrance; as an absolute bond ( simplex 
obligatio) in distinction from a conditional 
bond; an absolute estate, one that is free 
from all manner of condition or incumbrance. 
See Condition. 

A rule is said to be absolute when on the 
hearing it is confirmed and made final. A 
convcuance is said to be absolute, as dis- 
tinguished from a mortgage or other condi- 
tional conveyance; 1 Powell, Mort. 125. 

Absolute rights are such as appertain and 
belong to particular persons merely as in- 
dividuals or single persons, as distinguished 
from relative rights, which are incident to 
them as members of society; 1 Sharsw. Bla. 
Com. 123; 1 Chit. Pr. 32. 

Absolute property ^is where a man hath 
solely and exclusively the right and also the 
occupation of movable chattels; distinguish- 
ed from a qualified property, as that of a 
bailee; 2 Sharsw T . Bla. Com. 3S8; 2 Kent 
347. 

An absolute estate in land is an estate in 




ABSOLUTE 


93 ABSQUE IMPKTITIONK VASTI 


fee simple; Johnson y. Melntosh, 8 Wheat. 
(U. S.) 543, 5 L. Ed. GSl; Fuller v. Missroon, 
35 S. C. 314, 14 S. E. 714; Columbia Water 
Power Co. v. Power Co., 173 U. S. 492, 19 
Sup. Ct. 247, 43 L. Ed. 521. 

In the Iaw of insuranee that ls an abso- 
lutc intcrcst in property which is so com- 
pletely vested in the individual tliat there 
could be no danger of liis bcing deprived of 
it without his own consent; Ilough v. Ins. 
Co., 29 Conn. 10, 7ü Am. Dec. 581; Iieynolds 
v. Ins. Co., 2 Grant, Cas. (Pa.) 32G; Wash- 
ington Fire Ins. Co. v. Keily, 32 Md. 452, 3 
Am. Kcp. 149; Columl)ia Water Power Co. v. 
Power Co., 172 U. S. 492, 19 Sup. Ct. 247, 43 
L. Ed. 521. 

It may be used in the scnse of vested; Wil- 
liains v. Ius. Co., 17 Fed. G5; Ilough v. Ins. 
Co., 29 Conn. 20, 7G Am. Dec. 5S1. 

ABSOLUTELY. Completely. Absolutely 
void means utterly void; Pearsoll v. Chapin, 
44 Ta. 9. Absolutcly neccssary may be used 
to make the idea of nec-essity more emphatic; 
State v. Tetriek, 34 W. Va. 137, 11 S. E. 1002. 

ABSOLUTI 0 N. In Civi! Law. A sentence 
whereby a party aecused is declared innocent 
of the erime laid to his charge. 

In Canon Law. A juridical act wherehy 
the clergy declare that the sins of such as 
are penitent are remitted. The formula of 
absolution in tlie Roman Church Is absolnte; 
ln the Grcek Cliurch it is depreeatory; in 
the Reformed Cliurches, declaratory. Among 
Protestants it is chiefly used for a scntence 
by wliicli a person who stands excommuni- 
ca'ted is reloased or freed from that punish- 
ment. Encyc. Brit. 

In French Law. The dismissal of an ac- 
cusation. 

The term acquitmcnt is empioyed when the ac- 
cused is declared not guiity, and absolution when 
he Is recoguized as guiity but the act is not punish- 
able by law or he is exonerated by some detect of 
Intention or will. Merlin, Röpert. 

ABS0LUT1SM. In Politics. A govern- 
mcnt in wliich xmblic power is vested in 
some person or pcrsons, unchccked and un- 
controlled hy any law or institution. 

The word w'as first used at the beginning of this 
century, in Spain, where one who was in favor of 
the absolute power of the king, and opposed to the 
eonstitutional system introduced by the Cortes 
during the struggle with the French, was calied 
absolutista. The term Absolutlst spread over Eu- 
rope, and was applied exclusively to absolute mon- 
archism ; but absoiute power may exist in an aris- 
tocracy and in a democracy as well. Dr. Lieber, 
thcrefore, uses in his works the term Absoiute 
Democracy for that government in wbich the pub- 
lic power rests unchecked in tho multitude (practi- 
caiiy spcaking, in the majority). 

ABSQUE AL1QU0 INDE REDDENDO 
(Lat. without rescrviug auv rcnt therefrom). 
A tcrin uscd of a frec grant by the crown. 
2 Rolle, Abr. 502. 

ABSQUE H0C (Lat.). Without thls. See 
Traverse. 

ABSQUE IMPETITIONE VASTI (Lat. 
without impeaehment of waste). A term in- 


dieating freedom from any liability on the 
part of tlie teuant or lessee to answer in 
damages for the waste he may commit. See 
Waste. 

ABSQUE TALI CAUSA (Lat. without 
such cause). A form of rcplicatiou in an a< 
tion cx dciicto which works a general dcni: l 
of the whole mattcr of the defendant’s plea 
of dc injuria. Gould, Pl. c. 7, § 10. 

ABSTENTI0N. In French Law. The tacit 
renunciation of a succcssion by an heir. 
Merlin, ROpert. 

ABSTRACT 0F A FINE. A part of tlie 
record of a fino, consisting of an abstract ol 
the writ of covenant ancl. the concord ; nam- 
ing tho partics, thc paroel of land, and the 
agreement. 2 Bla. Com. 351. 

ABSTRACT 0F TITLE. An epitome, or 
brief statement of the evideuces of owner- 
ship of real estate and its eneumbranccs. 
Sce Smith v. Taylor, S2 Cal. 533, 23 Pae. 
217; Siiuon Safe Deposit Co. v. Chisholm, 
33 111. App. G17; Ileinsen v. Lamb, 117 111. 
549, 7 N. E. 75. 

An abstract sliould set forth briefly, but 
clearly, every deed, will, or other instru- 
ment, every recital or fact relating to tlie 
dovolution of tlie title, wliieh will enahle a 
purchaser, or mortgagee, or hls counsel, to 
form an opinion as to tlie exact state of th * 
title. See 54 L. J. Ch. 4GG; Kane v. Itippey, 
22 Or. 29G, 23 Pac. 1S0. 

In England this is nsually i>repared at tho 
expense of the owner; 1 Dart, Vend. 279. 
The failnre to deliver an abstract in Eug- 
land relieves tlie purchaser from his con- 
tract in law; id. 305. It shouid run back 
for sixty years; or, sinee the Act of 3S arnl 
39 Vict. c. 78. forty years prior to the in- 
tended sale. etc. 

In the United States, where othces for 
registering deeds are universal, and convey- 
ancing mueh less complieated, abstracts nro 
much simpler than in England. and are nsu- 
ally prepared at the expense of the pur- 
chaser, etc., or by his conveyancer. A per- 
son preparing the abstract must understand 
fully all the laws that can alTect roal eslr w: 
Banker v. Caldwcll, 3 Minn. 91 (Gil. 4G); and 
v,ill be held to a strict responsiidlity in riie 
exercise of the confldence reposed in hiin : 
Vallette v. Tedens, 122 111. G07, 14 N. E. 52. 
3 Am. St Rep. 502; Brown v. Sims, 22 lml. 
App. 317, 53 N. Fj. 779. 72 Am. St. Rep. 30s ; 
Yonng v. Ix)hr, 118 Ia. G21, 92 N. W. Gsl; 
Secnrity Ahstract of Title Co. v. Longa< re. 
5G Nelu 409, 7G N. W. 1073; bnt his liahiliiy 
is not that of a gnarantor of the title: Dun- 
dee Mortgage & Trust Inv. Co. v. llughes, 20 
Fed. 39: Wacek v. Frink, 51 Minn. 2 Q 2. 53 
N. W. G33. 3S Am. St. Rep. 502; and wili ex- 
ternl only to liis employer; Symns v. Cutfvr, 
9 Kan. App. 210, 59 Pac. G71; Equitahle 
Building & Loan Ass’n v. Bank, 118 Tei.n. 
G7S, 102 S. W. 901, 12 U R. A. (N. S.) 449. 
12 Ann. Cas. 4G7. 
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Where an abstract of title is made for a 
vendor, warrantecl to be true and perfect, 
the vendee refusing to take the property 
without it, the company making it was held 
liable for omissions in it; Dickle v. Abstract 
Co., S9 Tenn. 431, 14 S. W. S96, 24 Am. St. 
Kep. 616. It is not necessary to state that 
the descriptions of the premises in the vari- 
ous instruments are ineousistent; Ameriean 
Trust Inv. Co. v. Abstraet Co. (Tenn. Ch. 
App.) 39 S. W. 877. Where the register of 
deeds records full satisfaetion instead of a 
partial rclease on the margin of the rnort- 
gage record, an abstract maker relying on 
the marginal entry is guilty of negligence; 
Waeek v. Frink, 51 Minn. 282, 53 N. W. 633, 
3S Am. St. Rep. 502. 

See Equitable Bldg. & L. Ass’n v. Bank, 
118 Tenn. 67S, 102 S. W. 901, 12 L. B. A. 
(N. S.) 449, 12 Aun. Cas. 407; Ward. Abstr.; 
Title. 

ABSURDITY. That which is both physi- 
cally and morally impossible. State v. 
Hayes, 81 Mo. 574. 

ABUSE. Everything which is contrary to 
good order established by usage. Merlin, 
Rêpert 

Among the clvilians, abuse has another significa- 
tion, which is the destruction of the substance of a 
thing in using it. For example, the borrower of 
wine or grain abuses the article borrowed by using 
it, because he cannot enjoy it without consuming it. 

The word is used in statutes as applied to 
women with reference only to sexual inter- 
course, and imports an offence of that na- 
ture; 6 H. & N. 193; and is lield synonymous 
with ravish; Palin v. State, 38 Neb. 862, 57 
N. W. 743. 

It has been held to include misuse; Erie 
& Norch-East R. Co. v. Casey, 26 Pa. 287; 
to signify to injure, diminisli in value, or 
wear away by improper use; id.; to be syn- 
onymous with injure; Dawkins v. State, 58 
Ala. 376, 29 Am. Rep. 754. 

Abuse of a female child is an injury to the 
genital organs in an attempt at earnal knowl- 
edge, falling short of aetual penetration; 
Daw T kins v. State, 58 Ala. 376, 29 Am. Rep. 
754. See Rape. 

Abuse of distress is such use of an anirnal 
or chattel distrained as makes the distrainer 
liable to prosecution as for wrongful ap- 
propriation. 

Abuse of diseretion. A discretion exercis- 
ed to an end or purpose not justified by and 
clearly against reason and evidenee. Sharon 
v. Sharon, 75 Cal. 1, 16 Pac. 345; Murray v. 
Buell, 74 Wis. 14, 43 N. W. 549; and see Peo- 
ple v. R. Co., 29 N. Y. 418. 

Abuse of proeess. Intentional irregular- 
ity for the purpose of gaining an advantage 
over one’s opponent. 

ABUT. To reach, to touch. 

In old law, the ends were said to abut, the sides 
to adjoin. Cro. Jac. 184. 

To take a new direction; as where a 
boumling line changes its course. Spelman, 


Gloss. Abuttare. In the rnodern law, to 
bound upon. 2 Chit Pl. 6G0. 

In Hughes v. R. Co., 130 N. Y. 14, 28 N. 
E. 765, an abutting lot w r as defined as a lot 
bounded on tlie side of a public street in the 
bed or soil of which the owner of the lot has 
no title, estate, interest, or private right ex- 
cept such as are ineident to a lot so situated. 
And see Abendroth v. R. Co., 122 N. Y. 1, 
25 N. E. 496, 11 L. R. A. 634, 19 Am. St. Rep. 
461. Though the usual meaning. of the word 
is that the things spoken of do actually ad- 
join, “bounding and abutting” have no such 
inflexible meaning as to require lots assess- 
ed or improved actually to touch the im- 
provement; Cohen v. Cleveland, 43 Ohio St. 
190, 1 N. E. 589; 1 Ex. D. 336 ; contra , Holt 
v. City Council, 127 Mass. 408. 

Bounding or abutting on a street will in- 
elude the soil of a private road opening into 
the street; 7 Q. B. 1S3. Where a strip of 
grouud from one side of a street is appro- 
priated for the purpose of widening such 
street, the lots fronting on the opposite sides 
of the street at the part widened will be 
deemed to abut on the improvement, though 
fhe street intervenes between the abutting 
lots and the strip appropriated; Cineinnati 
v. Batsche, 52 Ohio St. 324, 40 N. E. 21, 27 
L. R. A. 536; and where a sidewalk iuterven- 
ed between the street improvement and lots 
bounding on the sidewalk, sueh lots were 
subject, as “contiguous” to the proposed im- 
provement, to special taxation to defray the 
expense of the latter; Chicago, B. & Q. R. 
Co. v. City of Quincy, 136 111. 563, 27 N. E. 
192, 29 Am. St. Rep. 334. 

ABUTMENT. The walls of a bridge ad- 
joining the land whieh support the end of 
the roadway and sustain the arches. See 
Board of Chosen Freeholders of Sussex 
County v. Strader, 18 N. J. L. 108, 35 Am. 
Dee. 530; Bardwell v. Town of Jamaiea, 15 
Vt. 438. 

ABUTTALS (Fr.). The buttings or bound- 
ings of lands, showing to what other lands, 
liighways, or places they belong or are abut- 
ting. Termes de la Ley. 

It has been used to express the end 
boundary lines as distinguished from those 
on the sides, as “buttals and sidings”; Cro. 
Jae. 183. 

ABUTTER. One whose property abuts, is 
contiguous or joins at a border or boundary, 
as where no other land, road or street in- 
tervenes. 

ABUTTING OWNER. An owner of land 
which abuts or adjoins. The term usually 
implies that the relative parts actually ad- 
join, but is sometimes loosely used without 
implying more than close proximity. See 
Eminent Domaln ; Hiqhway. 

AC ETIAM (Lat. and also). The intro- 
duetion of the statement of the real eause 
of aetion, used in those cases where it was 
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necessary to allege a fietitious cause of ac- 
tion to give the court jurisdiction, and also 
the real cause in compliance with the stat- 
utes. It was first used In tlie K. B., and 
was afterwards adopted by C. J. North ln 
addition to the quarc clausum frcgit writs 
of his court upon which writs of capias 
inight issue. Ile balanced for a time whether 
he should not use the words ncc non instead 
of ao ctiarn. It is sometimes written acctU 
am. 2 Stra. 922. Tbis clause is no longer 
used in the English courts. 2 Will. IV. c. 
39. 3 Bla. Com. 2SS. See Bill of Mtddll* 

sex. 

AC ETIAM BILL/t. And aiso to a bill. 
See Ac Etiam. 

ACAOEMY. An institution of learning. 
An association of experts in some particular 
branch of art, literature or science. See 
Sciiool. 

ACCEDAS AD CURIAM (Lat. that you go 
to court). An original writ issuing out of 
chancery and directed to the sheriff, for the 
purpose of removing a suit from a Court 
Baron before one of the superior courts of 
law. It directs tlie sheriff to go to thc lower 
court , and enroll the proceedings and send 
up the record. See Fitzh. N. B. 1S; Dy. 1G9. 

ACCEDAS AD VICECOMITEM (Lat 
that you go to the sheriff). A writ directed 
to the coroner, commanding him to deliver 
a writ to the sheriff, when the lutter, having 
had a pone dclivered him, suppressed it. 
Reg. Orig. 83. 

ACCELERATION. The shortening of the 
time for the vesting in possession of an ex- 
pectant interest. Wharton. 

ACCEPTANCE (Lat. accipcre , to receive). 
The receipt of a thing offered by another 
with an intention to retain it, indicated by 
some act sullicient for the purpose. 2 Par- 
sons, Contr. 221. It is necessary that each 
party should do some act by which he will 
be bouiid; 3 B. & Ald. GSO. 

The element of recelpt must enter lnto every ac- 
ceptance, though receipt does not necessarily mean 
ln this sense some actual manual taking. To thls 
element there must be added an intention to retain. 
This intention may exist at the time of the rccelpt, 
or suhsequcntly ; it may be indicated by words, or 
acta, or any mcdlum understood by the partles; 
and an acceptance of goods will be implled from 
mere detention, in many instances. 

An acceptance involves very generally the idca 
of a receipt in consequence of u previous under- 
taking on the part of the person offerlng to deliver 
such a thing as the party acceptlng is in sorae man- 
ner bound to receive. It is tbrough thls mcaning 
that the tcrm acceptance, as used in reference to 
bilis of exchange, has a relation to the more gen- 
eral use of the term. As dlsiingulshed from asscnt, 
acceptance wouid dcnote reccipt of somothlng in 
compliance with, and satisfactory fulfilment of, a 
contract to which assent had beeu previousiy given, 
and the word has been hcld to mean somethlng 
more than recelve; Hail v. Los Angeles County, 74 
Cal. 502, 16 Pac. 313. See Assent. 

Under tlie statute of frauds delivery and 
acceptance are necessary to complete an oral 


eontract for the sale of good<, In tnost cases. 
In sueh cases It Ls snid thè ficcept.irie»* must 
be absolute and past recall; 2 Exeh. 
McCulloch v. Ins. Co., 1 ITck. (Mass. i 2, 
Mahan v. Unlted States, 1G Wall. (U. S. 
14G, 21 L. Ed. 307. If an article Is found 
defective, but Is retained and used, It is a 
.sufiieient aeceptanee; Logan v. Apartimuit 
Ilouse, 3 Mlsc. Rep. 29G, 22 N. Y. Supp. 77G. 
If goods are delivered to a third per.son hy 
order of the purehaser they ai*e deeined to 
have boen received and aecepted by the lut- 
ter through his ageut; Schroder v. Ilardwnre 
Co., SS Gn. 578, 15 S. E. 327. Where a vcr- 
bal contract was made for the sale of goods 
to be dolivered at a specified point when* 
purchaser was to puy freight for the seller, 
lt was held th'at the acceptance by the car- 
rier and possession of freight after reaehing 
its destination, was not such an acceptance 
hy purchaser as would take it out of the 
statute; Agnew v. Dumas, G-I Vt. 147, 23 
Atl. G34. As to how far a right to make fu- 
ture ohjections invalidates an aeceptauce, 
see 3 B. & Ald. GSO; 10 Q. B. 111; G Exch. 
903. See Deliyery; Bailment; Sale. 

Of a Dcdication. See that title. 

Of Biils of Exchange. An eugagement to 
pay the blll In money when due. 4 East 72; 
Byles, Bills 2SS. 

An aeceptance is said to be: 

AbsoJutc, which is a positive engagement 
to pay the bill according to its tenor. 

Conditional , wliich is an undertaking to 
pay the bill on a contingeney. 

The holder ls not bound to receive such an accept- 
ance, but if he does rcceive lt, mu i otKervc it<? 
terrns ; 4 M. & S. 466; Freeman v. Perot, 2 Wash. 
C. C. 485, Fed. Cas. No. 5,0S7 ; Dan. Ncg. InsL 411. 
For some examples of what do and what do not 
constitute conditional acceptances. see 6 C. & P 
218 ; 3 C. B. S41; Heaverin v. Donneli, 7 Smedes & 
M. (Miss.) 245, 45 Am. Dec. 302; Campbeii v. Pct- 
tengill, 7 Greenl. (Me.) 126, 20 Am. Dcc. 340; Swan- 
sey v. Breck, 10 Ala. 533; Hunton v. ingraham, 1 
Strob. (S. C.) 271 ; Tassey v. Church, 4 \V. & S. 
(Pa.) 346; Cook v. Wolfendale, 103 Mass. 401; Mar- 
shall v. Clary, 44 Ga. 513; Bay v. Faulkner, 73 
111. 469; Stevcns v. Power Co., 62 Me. 498; Pope 
v. Hulh, 14 Cal. 407; Palmer v. Rice, 36 Ncb. Sii, 
65 N. W. 256 ; Vanstrum v. Liljengren, 37 Minn. 
191, 33 N. W. 555 ; Gerow v. Riffe, 29 W. Va. 462, 
2 S. E. 104. 

Exprcss or absolutc, whicli is an undertak- 
lng in direct and express terms to pav the 
bill. 

Implicd, which is an undertaklng to pay 
the bill Inferred from acts of a chamcter 
which fairly warrant sucli an inference. 

Where onc recelves certain goils and sells th« m, 
knowing that a draft has becn drawn ou bim f>r 
their prlce, the retainlng of Ihe procecdt» is equha- 
lcnt to an acceplanco of tho draft; llall v. Lank, 
133 III. 234. 21 N. E. 546. 

If the payee wrltes upon a blll of ex- 
change drawn upon him the words ‘*pay- 
able the 15th day of May, 1SS3,” and slgns 
it, it constltutes a qualified acceptance; Van- 
stnim y, Liljengren, 37 Miun. 191 f 33 N. W. 
553. 
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Partial , which is one yarying from the 
tenor of the bill. 

An acceptance to pay part of tbe amount for 
wbich the bill ls drawn, 1 Strange 214; Freeman v. 
Perot, 2 Wash. C. C. 485, Fcd. Cas. No. 5,087; or 
to pay at a different tim?* 14 Jur. 806; Hatcher v. 
Stolwortb, 25 Miss. 376 ; Molloy, b. 2, c. 10, § 20; 
or at a differcnt place, 4 M. & S. 462, would be par- 
tlal. 

QuaUfied, which is either conditional or 
partial, and introduces a variation in the 
sum, time, mode, or place of payment; 1 
Dan. Neg. Inst. 414. 

Supra protcst , which is the acceptance of 
the bill after protest for non-acceptance by 
the drawee, for the honor of the drawer or 
a particular indorser. See Acceptob Süpka 
1‘rotest. 

Whcn a bill has been accepted supra protest for 
the honor of one party to the bill, it may be accept- 
ed supra protest by another individual for the hon- 
or of another; Beawes, Lex Merc. Bills of Ex - 
change, pl. 52; 5 Camp. 447. 

The acceptance must be made by the 
drawee or some one authorized to act for 
hiiu. The drawee must have capacity to act 
and bind himself for the payment of the 
bill, or it may be treated as dishonored. See 
At CEPTOB SXJPBA Pp.OTEST J 2 Q, B. 16. 

The acceptance and delivery of negotia- 
ble paper on Sunday is void between the 
parties, but if dated falsely as of another 
day, it is good in the hands of an innocent 
holder; Harrison v. Powers, 76 Ga. 218. 

It may be made before the bill is drawn, 
in which case it must be in writing; AYilson 
v. Clements, 3 Mass. 1; Goodrich v. Gordon, 
15 Johns. (N. Y.) 6; Kendrick v. Campbell, 
1 Bail. (S. C.) 522; Williams v. Winans, 14 
N. J. L. 339; Vance v. Ward, 2 Dana (Ky.) 
95; Bead v. ISIarsh, 5 B. Monr. (Ky.) 8, 41 
Am. Dec. 253; Howland v. Carson, 15 Pa. 
453; Beach v. Bank, 2 Ind. 4SS; Lewis v. 
Kramer, 3 Md. 265; Coolidge v. Payson, 2 
Wheat (U. S.) 66, 4 L. Ed. 1S5; Cassel v. 
Dows, 1 Blatchf. 335, Fed. Cas. No. 2,502. 
It may be made after it is drawn and before 
it comes due, which is the usual course, or 
after it becomes due; 1 H. Bla. 313; Wil- 
liams v. Winans, 14 N. J. L. 339; or even 
after a previous refusal to accept; 5 East 
514; Mitchell v. Degrand, 1 Mas. 176, Fed. 
Cas. No. 9,661. It must be made within 
twenty-four hours after presentment, or the 
holder may treat the bill as dishonored; 
Chit. Bills, 212, 217. And upon refusal to 
accept, the bill is at once dishonored, and 
should be protested; Chit. Bills, 217. 

It may be in writing on the bill itself or 
on another paper; 4 East 91; Nimocks v. 
Woody, 97 N. C. 1, 2 S. E. 249, 2 Am. St. 
Hep. 2G8; and it seems that the holder may 
insist on having a written acceptance, and in 
default thereof consider the bill as dishonor- 
ed; 1 Dan. Neg. Inst. 406; or it may be oral; 
6 C. & P. 218; Leonard v. Mason, 1 Wend. 
(N. Y.) 522; Williams v. Winans, 14 N. J. 
L. 339; Walker v. Lide, 1 Rich. (S. C.) 
249, 44 Am. Dec. 252; Edson v. Fuller, 22 


N. H. 1S3; Pierce v. Kittredge, 115 IMasa 
374; Scudder v. Bank, 91 U. S. 406, 23 U 
Ed. 245; Sturges v. Bank, 75 111. 595; 11 
Moore 320 (by the Law Merchant; Foll. 
Contr. 164) ; an acceptance by telegraph 
has been held good; Coffman v. Campbell, 
87 111. 98; Central Sav. Bank v. Itichards, 
109 Mass. 414; Garrettson v. Bank, 39 Fed. 
163, 7 L. R. A. 428; In re Armstrong, 41-Fed. 
3S1; Garrettson v. Bank, 47 Fed. 867; North 
Atchison Bank v. Garretson, 51 Fed. 16S, 2 
C. C. A. 145; but must now be in writing in 
many states. The xisual form is by writing 
“accepted’’ across the face of the bill and 
signing the acceptor’s name; 1 Pars. Contr. 
223; 1 Man. & R. 90; but the drawee’s name 
alone is sufficient, or any words of equiva- 
lent force to accepted. See Byles, Bills 147; 
1 Atk. 611; 1 Man. & R. 90; Parkhurst v. 
Dickerson, 21 Pick. (Mass.) 307; Orear v. 
TdcDonald, 9 Gill. (Md.) 350, 52 Am. Dec. 
703. So if the drawee writes the word “ac- 
cept” and signs his name; Cortelyou v. Ma- 
ben, 22 Neb. 697, 36 N. W. 159, 3 Am. St 
Rep. 2S4. 

The drawee cannot make his acceptance 
after the bill has been delivered to the hold- 
er’s agent, though it had not been communi- 
cated to the holder; Fort Dearborn Bank v. 
Carter, 152 Mass. 34, 25 N. E. 27. See Trent 
Tile Co. v. Bank, 54 N. J. L. 599, 25 Atl. 411. 

Unless forbidden by statute, a parol prom- 
ise upon sufficient consideration to accept 
a bill of exchange binds the acceptor; Scud- 
der v. Bank, 91 U. S. 406, 23 L. Ed. 245; 
Ilall v. Cordell, 142 U. S. 116, 12 Sup. Ct. 
154, 35 L. Ed. 956; Sturges v. Bank, 75 111. 
595; 11 M. & W. 3S3; Neumann v. Schroeder, 
71 Tex. 81, 8 S. W. 632; Short v. Blount, 99 
N. C. 49, 5 S. E. 190; Kelley v. Greenough, 
9 Wash. 659, 38 Pac. 158; Barney v. Worth- 
ington, 37 N. Y. 112; Bank of Rutland v. 
Woodruff, 34 Vt 92; [1S94] 2 Q. B. 885; 
contra , Haeberle v. O’Day, 61 Mo. App. 390; 
Erickson v. Inman, 34 Or. 44, 54 Pac. 949; 
but the Uniform Negotia\>le Instruments Act 
in force in nearly all the states (see Nego- 
tiable Instrüments) requires a written ac- 
ceptahce; see rnuch learning in Walker v. 
Lide, 1 Rich. (S. C.) 249, 44 Arn. Dec. 253; 
Allen v. Leavens, 26 Or. 164, 37 Pac. 488, 
26 L. R. A. 620, 46 Am. St. Rep. 613; Lind- 
ley v. Bank, 76 Ia. 629, 41 N. W. 381, 2 L. 
R. A. 709, 14 Am. St. Rep. 254. 

As to what law goverus the mode of ac- 
ceptance, see 61 L. R. A. 196, n., where the 
cases are examined and the conclusion 
reached that the weight of authority is in 
favor of the law of the place where the 
agreement to accept was made, rather than 
that of the place of payment. 

Where the holder of an overdue bill of ex- 
change agrees by parol to accept payment in 
instalments, the failure of acceptor to carry 
out his contract does not release the drawer; 
Trotter v. Phillips, 2 Pa. Dist. R. 279. 

An acceptance made payable at a bank au- 
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thorizes its payment and charge to the ae- 
eeptor’s account; 18 E. J. Q. B. 218; Byles, 
Bills 308. Iiut the acceptor is not liahle un* 
less he assented to its heing so made paya- 
hle ; id. 1SS; 14 East 5S2; and he may prove 
that he was ready to pay at the place nam- 
ed; Green v. (Joings, 7 Barh. (N. Y.) 052. 

The acceptance of forged paper and its 
payment hy the drawer to a bona fide hold- 
er gives no right of action to recover back 
the inoney; Ilortsman v. Hensliaw, 31 llow. 
(U. S.) 177, 10 L. Ed. 053; so also of hills 
accompanied hy a forged hill of lading; 
Iloffman & Co. v. Bank, 32 Wall. (U. S.) 
183, 20 L. Ed. 3GG. 

See Ciieck. As to acceptance of offer, 
see Offer. 

See Bill of Exciiange; Protest; Ac- 

CErTOIt. 

ACCEPT1LAT10N. In Civil Law. A re- 

leaso made hy a crcditor to his delitor of his 
deht without receiving any eousideration. 
Ayl. Pand. tit. 2G, p. 570. It is a species of 
donatlon, hut not sut)ject to the forms of the 
latter, and is valid unless in fraud of crcdi- 
tors. Merlin, RCpert. 

Acceptilation may be defined verborum conceptio 
qua crcditor debitori, quod dcbet, acccptum fert; 
or, a certain arrangement of words by whlch, on 
the question of the debtor, the creditor, wishing 
to dlssolve the obiigation, answers that he adir.ita 
as received what in fact he has not received. The 
acceptiiatlon ls an imaginary paymcnt; Dig. 46. 4. 
1. 19; Dig. 2. 14. 27. 9; Inst. 3. 30. 1. 

ACCEPT0R. One who accepts a bill of 
exchange. o Kent 75. 

The party who undertakes to pay a hill of 
exchange in the first instance. 

The drawee is in general the aeceptor; 
and unless the drawee accepts, the hill is 
dishonored. The acceptor of a hill is the 
principal dehtor, and the drawer the surety. 
Ile is bound, though he acceptcd without 
consideration and for the sole accommoda- 
tion of the drawer. By his acceptance he 
admits the drawer’s handwriting; for before 
acceptance it was incumbent upon him to in- 
quire into the genuineness of the drawer’s 
handwriting; 3 Kent 75; 3 Burr. 33S4; 1 
W. Bla. 390; Levy v. Bank, 4 Dall. (U. S.) 
234, 1 L. Ed. S14. 

The drawee by acceptance only vouches 
for the genuineness of the signature of the 
drawer and not of the body of the instru- 
ment; White v. Bank, G4 N. Y. 31G, 21 Ara. 
Rep. G12; Young & Son v. Lekman, Durr & 
Co., G3 Ala. 519. 

See Acceptance. 

ACCEPT0 R SUPRA PR0TEST. One who 

accepts a bill which has bcen protested, for 
the honor of the drawer or any one of the 
endorsers. 

Any person, even the drawee himself, may 
accept a bill supra protcst; Byles, Bills *2G2, 
and two or more persons may hecome ae- 
ccptors supra protest for the honor of differ- 
ent persons. A pcncral aeeeptanee supra 
Bouv,—7 


protcst is taken to he for the honor of tlio 
drawer; Byles, Bills *2G3. The ohligation of 
an acceptor supra protest is not ahs 1 l ite but 
only to pay if the drawee do nut; 1G East 
391. See Schofield v. Bayard, 3 Wend. (N. 
Y.) 491; Baring v. Clark, 19 Pick. (Mass.i 
220; Exetcr Bank v. Gordon, 8 N. II. GG. An 
acceptor supra protcst has his nunody 
against the person for whose honnr he ao- 
cepted, and agninst all persons who stand 
prlor to tliat person. lf he takes up the hili 
for the honor of the endorser, he stands in 
the light of an endorsee payiug full value 
for the hill, and has the same remedies to 
which an endorsee would he entitled agiinst 
all prior parties, and he can, of cour>e, sue 
tlie drawer and endorser; 1 Esp. 112; 3 
Kent 75; Chit. Bills 312. The aeceptor su - 
pra protest is required to give the saino no- 
tice, in order to charge a party, wliieli is 
necessary to he given by other liolders; 
Baring v. Clark, 19 Piek. (Mass.i 220. 

If a hill is accepted and is subse piently 
dishonored, the acccptor cannot then accept 
for the honor of the endorscr, as lie is al- 
ready bound; 13 Yes. Jr. 1S0. 

See Acceptance. 

ACCESS. Approach, or the means or pow- 
er of approaching. 

Sometimes hy access ls understood sexual intcr- 
course ; at other times, the opportunity of commu- 
nicating together so that scxual intercourse may 
have taken piace, is also calied access. 

In this scnse a man who can rcadiiy be in com- 
pany with his wife is said to have access to h«.r; 
and in that case her issue are presumed to be his 
issue. But this presumption may Le rcbutted by 
positive evidence that uo sexual Intercourse took 
place; 1 Turn. & R. 141. 

Parcnts are not allowed to prove uon-ac- 
ccss for the purpose of hastardiziug the issue 
of tlie wife, whether the actiou he civil or 
criminal, or whether the proceeding is one 
of settlement or bastardy, or to reeover proj>- 
erty claimed as heir at law; Bull. N. P. 113; 
Bowles v. Bingham, 2 Munf. (Va.) 442, 5 
Arn. Dec. 497; State v. Pettaway, 10 N. C. 
G23; Cross v. Cross, 3 Pai. Ch. (N. Y.) 139, 
23 Am. Dec. 778; Mink v. State, G0 Wis. 
5S4, 19 N. W. 445, 50 Am. Rep. 38G; Bell v. 
Territory, 8 Okl. 75, 5G Pac. S53; State v. 
Lavin, 80 Ia. 555, 4G N. W. 553; Egbert v. 
Greenwalt, 44 Mich. 245, G N. W. G54, 3S 
Am. Rep. 2GG; Tioga County v. South Creek 
Township, 75 Pa. 43G, where the conimon 
law rule was applied in an extrcme case, 
and was held not to be affected hy the stnt- 
ute abolishlng the disqualifieation c-f parties 
by reason of interest The rule has heen 
lield to he modificd hy statutcs; Evans v. 
State, 1 G.j Ind. 3G9, 74 N. E. 244, io N. E. 
G51, G Ann. Cas. S13, 2 L. R. A. (N. S.) G19 
(wliere the cases are collected in a noto); 
State v. McDowell, 101 N. C. 734, 7 S. 11 
785, which changes tlie rule as lald down in 
Boykin v. Boykin, 70 N. C. 2G3, 1G Am. Rep. 
77C. 

Non-access is not presumed from the mere 
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fact that husband and wife lived apart; 1 
Gale & D. 7. See 3 C. & P. 215; 1 Sim. & 
S. 153; 1 Greenl. Ev. § 28. 

In Cauon Law. The right to sorne bene- 
fice at some future time. 

ACCESSIO (Lat.). An increase or addi- 
lion; that which lies next to a thing, and 
is supplementary and nece.ssary to the prin- 
cipal thing; that which arises or is produced 
from the principal thing. Calvinus, Lex. 

A manner of acquiring the property in a 
thing which becomes united with that which 
a person already possesses. 

Thc doctrine of property arising from accessions 
is grounded on the rights of occupancy. It is said 
to be of six klnds in the Roman law. 

First. That whlch asslgns to the owner of a 
thing its products, as the fruit of trees, the young 
of animals. 

Second. That whlch makes a man the owner of 
a thing which is made of another’s property, upon 
payment of the value of the material taken. See 
La. Civ. Code, art. 491. As where wine, bread, or 
oil is made of another man’s grapes or olives; 2 
Bla. Com. 404; Babcock v. Gill, 10 Johns. (N. Y.) 
283. 

Third. That whlch gives the owner of land new 
land formed .by gradual deposit. See Accrbtion ; 
Alluvion. 

Fourtli. That which gives the owner of a thing 
the property in what is added to it by way of 
adorning or completing it; as if a tailor should use 
the cloth of B. in repairing A.’3 coat, all would 
belong to A.; but B. would have an action against 
both A. and the tailor for the cloth bo used. Thls 
doctrine holds ln the common law; F. Moore 20; 
Poph. 38 ; Brooke, Abr. Propertice 23. 

Fifth. That whlch gives lslands formed in a 
Btream to the owner of the adjacent lands on elther 
side. 

Sixth. That which gives a person the property ln 
things added to hls own so that they cannot be 
separated without damage. Guyot, Rêpert. Unlv. 

Accessio includes botb aecession and ac- 
cretion as used in tbe common law. 

An accessory obligation, and sometimes 
also tbe person wbo enters into an obligation 
as surety in wbicb, anotber is principal. Cal- 
vinus, Lex. 

ACCESSION. Coming into possession of 
a rigbt or ofiice; increase; augmentation; 
addition. 

Tbe rigbt to all wbicb one’s own property 
produces, wbetber tbat property be movable 
or immovable, and tbe right to that wbicb is 
united to it by accessary, eitber naturally or 
artificially. 2 I\ent 360; 2 Bla. Com. 404. 

If a man hatb raised a building upon his 
own ground with tbe material of anotber, or 
if a man shall have built with bis own ma- 
terials upon tbe ground of anotber, in either 
case tbe edifice becomes tbe property of bim 
to whom tbe ground belongs; for every 
building is an accession to tbe ground upon 
wbic-b it stands; and the owner of tbe 
ground, if liable at all, is only liable to tbe 
ownen of the materials for tbe value of tbem ; 
Inst. 2. 1. 29, 30; 2 Kent 362. And the same 
rule holds where trees, vines, vegetables, or 
fruits are planted or sown in tbe ground of 
anotber; Inst. 2. 1. 31, 32. 

Tbe building of a rail fence on anotber’s 


land vests the rails in the owner of tbe land; 
Wentz v. Fincher, 34 N. C. 297, 55 Am. Dec. 
416. And see Merritt v. Jolmson, 7 Johns. 
(N. Y.) 473, 5 Am. Dec. 2S9 ; Pulcifer v. Page, 
32 Me. 404, 54 Am. Dec. 5S2. 

If the materials of one person are united 
by labor to tbe materials of anotber, so as 
to form a single article, the property in tbe 
jolnt product is, in tbe absence of any agree- 
ment, in tbe owner of the principal part of 
tbe materials by accession; Merritt v. Jobn- 
son, 7 Johns. (N. Y.) 473, 5 Am. Dec. 2S9; 
Stevens v. Briggs, 5 Pick. (Mass.) 177; Glo- 
ver v. Austin, 6 id. 209; Pulcifer v. Page, 32 
Me. 404, 54 Am. Dec. 5S2, and note (wliere the 
whole subject is treated); Beers v. St. John, 
16 Conn. 322; Inst. 2. 1. 26; Eaton v. Lynde, 
15 Mass. 242; Wetherbee v. Green, 22 Micb. 
311, 7 Am. Rep. 653; Ryder v. Ilathaway, 21 
Pick. (Mass.) 305; Stepbens v. Santee, 49 
N. Y. 35; Mack v. Snell, 140 N. Y. 193, 35 
N. E. 493, 37 Am. St. Rep. 534. But a ves- 
sel built of materials belonging to different 
persons, it has been said, will belong to tbe 
owner of tlie keel, according to the rule. pro- 
prietas totius navis carince causarn sequitur ; 
2 Kent 361; Glover v. Austin, 6 Pick. (Mass.) 
209; Merritt v. Johnson, 7 Jobns. (N. Y.) 
473, 5 Am. Dec. 2S9; Johnson v. Hunt, 11 
Wend. (N. Y.) 139; but see Coursin’s Ap- 
peal, 79 Pa. 220. It is said to be the doc- 
trine of tbe civil law, that tbe rule is tbe 
same tbougb tbe adjunction of materials 
may bave been disbonestly contrived; for, 
in determining tbe rigbt of property in sucb 
a case, regard is bad only to the things join- 
ed, and not to the persons , as wbere the ma- 
terials are changed in species; AVood, Inst 
93 ; Inst. 2. 1. 25. And see Adjunction. 

Tbe tree belongs to tbe owner of the land 
on wbicb tbe root Is, and its fruit is to the 
owner of tbe tree; 1 Ld. Raym. 737; ai- 
thougb limbs overbang a neighbor’s land; 
Hoffman v. Armstrong, 46 Barb. (N. Y.) 337. 
The original title to ice is in tbe possessor 
of tbe water wbere it is forrned; State v. 
Pottmeyer, 33 Ind. 402, 5 Am. Rep. 224; Ilig- 
gins v. Kusterer, 41 Micb. 318, 2 N. W. 13, 
32 Am. Rep. 160; but tbe sale of ice in tbe 
water is a sale of personalty; id. 

Where, by agreement, an article is manu- 
factured for anotber, tbe property In the 
article, while making and wben finisbed, 
vests in him wbo furnished the whole or 
the principai part of the materials ; and 
the maker, if be did not furnisb the same, 
bas simply a lien upon tbe articlc for bis 
pay; Jones v. Gardner, 10 Johns. (N. Y.) 
26S; Eaton v. Lyude, 15 Mass. 242; Wortb 
v. Nortbam, 26 N. C. 102; Foster v. Warner, 
49 Micb. 641, 14 N. W. 673; Eaton v. Mun- 
roe, 52 Me. 63. 

Tbe increase of an animai, as a general 
tbing, belongs to tbe owner of tbe dam or 
motber; Arkansas Vàlley Land and Cattle 
Co. v. Mann, 130 U. S. 69, 9 Sup. Ct. 45S, 32 
L. Ed. 854; Stewart v. Ball’s Adm’r, 33 Mo. 
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154; ITanson v. Millett, 55 Me. 1S4; Ilazel- 
baker v. Goodfellow, G4 111. 23S; but, if It 
be let to another, tbe person who tlius be- 
comes the tomporary proprietor will be en- 
titlecl to its inorease; Putnain v. Wyley, 8 
•Tobns. (X. Y.) 435, 5 Am. Dce. 34G; Inst. 2. 1. 
3S; Hanson v. Millett, 55 Me. 1S4; Stewurt 
v. Ball’s Atlm’r, 33 Mo. 154; lvellogg v. 
Lovely, 4G Mieh. 131, S N. W. G9'J, 41 Ain. 
liep. 151; tliough it has been beld tbat tbis 
would not be the consequence of siinply put- 
ting a mare to pasture, in consideration of 
ber services; Ileartley v. Boaum, 2 Pa. 1GG. 
The increase of a female anlinal held undcr 
a bailnient or executory eontract belongs to 
the bailor or vendor until tbe agreed price 
is paid; Allen v. Dclano, 55 Me. 113, 92 Am. 
Dec. 573; Elmore v. Fitzpatrick, 5G Ala. 400. 
See note as to title to increase of animals; 
17 L. K. A. Sl. The Civil Code of Lòuisiana, 
following tbe Itoman law, made a distinc- 
tion in respcct of the issue of slaves, wbich, 
though born during the tcmporary use or 
hiring of tbeir motbers, belonged not to tbe 
hirer, but to tbe permanent owner; Inst. 2. 
1. 37; aiul see Jordan v. Thomas, 31 Miss. 
557; Seay v. Bacon, 4 Sneed (Tenn.) 99, G7 
Am. Dec. G01; 2 Kent 3G1; Fowler v. Mer- 
rill, 11 ITow. (U. S.) 39G, 13 L, Ed. 736. But 
tbe issue of slaves born during a tenancy for 
life belonged to tbe tenant for life; Bobn v. 
Hcadley, 7 Harr. & J. (Md.) 257. 

If tbere be a sale, mortgage, or pledge of 
a chattel, carried into effect by delivery or 
by a recording of the mortgage wbere that 
is cquivalent to a delivcry, and other ma- 
terials are added, afterwards, by tbe labor 
of tbe vendor or mortgagor, these pass with 
tbe principal by acc-ession; Farwell v. Smith, 
12 Tick. (Mass.) 83; Jenckes v. Goffe, 1 K. I. 
511. 

If, by the labor of one man, tbe propcrty 
of another has been converted into a tbing 
of different species, so that its idontity is de- 
stroyed, tbe original owner can only recover 
the value of tbe property in its unconverted 
state, and the article itself will belong to the 
person who wrought tlie conversion, if he 
wrought it bclicving thc matcvial to bc fiis 
oicn. Such a chauge is said to be wrought 
wben wheat is made into bread, olives into 
oil, or grapes iuto wine; Inst. 2. 1. 25; Sils- 
bury v. McCoon, 4 Denio (N. Y.) 332; Year 
B. 5 II. VII. 15; Brooke, Abr. Pvopcrty 23; 
or bricks out of clay; Baker v. Meisch, 29 
Neb. 227, 45 N. W. GS5. 

But, if there be a rnere change of form or 
value, whicli does not destroy tbe identity of 
tbe inaterials, tbe original owner may still 
reclaim them or recovor tbeir value as thus 
improved; Brooke, Abr. Propcvty 23; F. 
Moore 20; Wrigbt v. Douglass, 2 N. Y. 379; 
Frost v. Willard, 9 Barb. (N. Y.) 440. So, 
if the cliange have been wrought by a wilful 
trespasser, or by one who knew that tbe ma- 
terials were not his own; in sueh case, how- 
ever radical tbe cbauge may huve been, tbe 


owner may reclaim tbem, or ncover their 
value in tbeir new shape; Wooden-Ware Co. 
v. U. S., 10G U. S. 432, 1 Sup. Ct. i'j , 27 L. 
Ed. 230, tbus, where wbiskey was made out 
of auotber’s corn, Wrigbt v. Dougbijvs, 2 N. 
Y. 379; shingles out of anotlu r's trf*<**, 
Chandlcr v. Edson, 9 Johns. (N. Y.) 3< 2 ; <« als 
out of anotber’s wood, Curtis v. Gro: t, G 
Jobns. (N. Y.) 1GS, 5 Am. Dec. 2U4 ; Kid he v. 
Driver, 12 Ala. 51 >0; leather out of anotlr r‘s 
bides, Ilydc v. Cookson, 21 Barb. iN. Y.) 92: 
in all these cases, tbe change Iinving bo.-n 
made by one who knew tbe materials wcre 
anothcr’s, the original owner was htld to l c 
entitled to recover tbe property, or its value 
in the iinproved or converted statc. And 
sec Snyder v. Vaux, 2 Kawle (Pa.) 427, 21 
Am. Dec. 4GG: Betts v. Ix?e, 5 Jobns. (N. Y.) 
34S, 4 Aui. Dec. 308; Williard v. Kice, II 
Metc. (Mass.) 493, 45 Am. Dec. 22G. 

An aerolite wbich is imbeddcd to a deptli 
of 3 fect is the property of tbe owi or of tbe 
laud on wbich it falls, ratlier than of tbe 
pcrson who ünds it; Goddnrd v. Winrbcll, 
SG Ia. 71, 52 N. W. 1124, 17 L. R. A. 7a$, 41 
Am. St. Kcp. 4S1. 

In Intcrnational Law. Tbc absolute or 
conditional acceptance, L»y one or several 
states, of a treaty alrcady concludcd bctween 
other sovereiguties. Merlin, Kepert. Aecr#- 
sion. 

It may be of two kinds: First, the formal 
entrance of a third state into a treaty so 
that such state becomes a party to it; and 
tbis can only be witb tbe consent of the 
original parties. Tbe accession becomes it- 
self a treaty, and* is frequently invitod or 
provided for in the original treaty, as in tlie 
Deelaration of Taris and tbe Convention of 
Geneva, 1SG4, Art. 9, and tbat of 1SGS, Art. 
15. To the ürst Geneva Convention tbe ac- 
cession of Great Britain was signiüed Feb. 
18, 18G5. So tbe Declaration of St Peters- 
burg, 1SGS, relativc to explosive bullets is 
said to bave "been aeceded to by all tbe civ- 
ilized states of tbe world.” Iliggins, Tbe 
ITague and Other Conferences 23. Xccond, a 
state may accede to a treaty betweeu otlier 
states solely for the purpose of guarantee. 
in wbicb case, tliough a party, it. is affected 
by tbe treaty only as a guarautor. 1 Oppen- 
helm, Int. L. sec. 532. 

ACCESS0RY. Any thing wbich ls Joined 
to anotber tbing as an ornament, or to reu- 
der it more perfect. 

For example, the halter of a horse, the frnme of 
a picture, the keys of a house, and the ükc. <ach 
beiong to Ihe prlncipal thlng. The saie of Ihe ma- 
terials of a newspaper estabhshment wiii carry with 
it, as an accessory, the subscriptiou iist: McFar- 
land v. Stewart, 2 Watts (Fa.) 111, 2G Am. Dec. 1*9; 
hul a bcquest of a house would not carry the fur- 
niture iu it, as accessory to it. Domat, Lois Civ. 
Part. 2, liv. 4, tit. 2, s. 4, n. 1. AcLtssurium non 
ducit sed scquitur pruuale. Co. Litt 152, a. 

See Accession; Adjunction; Appurte- 
NANCES. 

In Criminal Law. Ile wbo is not tbe 
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chief «'ictor in the perpctration of the offence, 
nor present at its performance, but is soine 
way coucerned therein, either before or aft- 
er the fact committed. 

An accessory before the fact is one who, 
beiug absent at the time of the crime com- 
mitted, yet procures, counsels, or commands 
another to commlt it. 1 Ilalc, Pl. Cr. G15. 

Any one who incites persons or commands 
another to commit a felony is an accessory 
before fact and punishable as the principai 
telon. An acccssory is never prescnt at the 
commitment of the crime; Odger, C. L. 132. 

In some states an accessory before the fact 
is treated as a principal, as also in England 
by statute; 2 C. & K. SS7; L. R. 1 C. C. U. 77. 

With regard to those cases where the 
principal goes beyond the terms of the so- 
licitation, the approved test is, “Was the 
event alleged to be the crime to which the 
accused is charged to be accessory, a prob- 
able effeet of the act which he counsellbd?” 
1 F. & F. Cr. Cas. 242; Rosc. Cr. Ev. 1S1. 
When thc act is committed through the agen- 
cy of a person who has no legal discretion or 
will, as in the case of a child or an insane 
person, tbe incitor, though absent when the 
crime was committed, will be considered, not 
an accessory, for none can be accessory to 
the aets of a madman, but a princ-ipal in the 
first degree; 1 Hale, Pl. Cr. 514; U. S. v. 
Gooding, 12 Wheat. (U. S.) 469, 6 L. Ed. 693. 
Rut if the instrument is aware of the con- 
sequences of his act, he is a prineipal in the 
first degree, and the employer, if he is ab- 
sent when the act is committed, is an acces- 
sory before the fact; 1 R. & R. Cr. Cas. 363; 
1 Den. Cr. Cas. 37; 1 C. & K. 5S9; or if he 
is present, as a principal in the second de- 
gree; 1 Fost. Cr. Cas. 349; unless the instru- 
ment concur in the act merely for the pur- 
pose of detecting and punishing tlie ernploy- 
er, in which case he is considered as an in- 
nocent agent. 

An accessory after tlie fact is one who, 
knowing a felony to have been committed, 
receives, relieves, comforts, or assists the 
felon ; 4 Bla. Com. 37. 

In England one who harbors a felon, know- 
ing him to be a felon (unless it is a wife 
harboring iier husband). This does not ap- 
p]y to a misdemeanant. In treason such per- 
son is deemed a principal traitor; Odger, C. 
L. 132. 

No one who is a prineipal can be an ac- 
cessory ; but if acquitted as principal he may 
be indictcd as an accessory after the fact; 
vState v. Davis, 14 R. I. 2S3. 

In certain crirnes, there can be no accesso- 
ries; all who are concerned are principals, 
whether they were present or absent at the 
time of their commission. These are treason, 
and all offences below the degree of felony; 
4 Bla. Com. 35; 2 Den. Cr. Cas. 453; Com. 
v. McAtee, 8 Dana (Ky.) 28; Williams v. 
State, 12 Smcdes & M. (Miss.) 5S; Com. v. 
Ray, 3 Gray (Mass.) 448; Schmidt v. State, 


14 Mo. 137; Sanders v. State, 18 Ark. 198; 
Com. v. Burus, 4 J. J. Marsh. (Ky.) 182; Slev- 
ens v. People, 67 111. 587; Grifiith v. State, 
90 Ala. 5S3, 8 South. 812; U. S. v. Boyd, 45 
Fed. 851. Such is the Englisli rule; but in 
the United States it appears not to be deter- 
mined as regards the cases of persons assist- 
ing traitors; Sergeant, Const Law 382; In 
re Burr, 4 Cr. 472, 501; U. S. v. Frics, 3 Dall. 
515, 1 L. Ed. 701. See Charge to Graiul Jury, 
2 Wall. Jr. 134, Fed. Cas. No. 18,276; U.. S. 
v. Hanway, 2 Wall. Jr. 139, Fed. Cas. No. 
15,299; Carlisle v. U. S., 16 Wall. (U. S.) 147, 
21 L. Ed. 426; Hhnauer v. Doane, 12 Wall. 
(U. S.) 347, 20 L. Ed. 439. That there cannot 
be an accessorv in cases of treason, see 
Davis, Cr. L. 38. Contra , 1 Whart. Cr. L. 
§ 224. 

There can be no accessory when there is 
no principal; if a principal in a transaction 
be not liable uiider our laws, no oue can be 
charged as a mere accessory to him; U. S. 
v. Libby, 1 Woodb. & M. 221, Fed. Cas. No. 
15,597; Armstrong v. State, 28 Tex. App. 
526, 13 S. W. 864. But see Searles v. State, 
6 Ohio Cir. Ct. R. 331. This rule was chang- 
ed by the Stat. 1 Anne, 2, c. 9, so that if the 
principal felon was delivered in any way 
after conviction and before attainder, as by 
pardon or being admitted to benefit of clergy, 
the accessory might be tried; and that rule 
is substantially enacted by the Ga. Penal 
Code § 49, but the commou law is otherwise 
unchanged in this coimtry; Smith v. State, 
46 Ga. 298. 

Where two persons are indicted, one as 
principal and the other as aider or abettor, 
tlie latter may be convicted as principal, 
where the evidence shows*he was the per- 
petrator of the deed; Benge v. Com., 92 Ky. 
1, 17 S. W. 146. 

At common law, an accessory cannot be 
tried, without his consent, before the couvic- 
tion of the principal; (unless they are tried 
together; Fost. Cr. Cas. 360; Com. v. Wood- 
ward, Thatch. Cr. Cas. (Mass.) 63; Baron v. 
People, 1 Park. Cr. Cas. (N. Y.) 246; State v. 
Groff, 5 N. C. 270; Whitehead v. State, 4 
Humph. (Tenn.) 278; at least not without 
some special reason, recognized by law, why 
the principal has not been tried; Smith v. 
State, 46 Ga. 298). This is altered by stat- 
ute in most of the states. This rule is said 
to have been the outcome of strict medieval 
logic. The tri.al of the accused being by 
sacred or supernatural processes, it would 
be a shame to the law if the principal were 
acquitted after the accessory had been hang- 
ed. 2 Poll. & Maitl. 508. 

But an accessory to a fclouy committed 
by several, some of whom have been con- 
victed, may be tried as accessory to a felony 
committed by these last; but if he be in- 
dicted and tried as accessory to a felony 
committed by them all, and some of them 
have not been x>roceeded against, it is error; 
Stoops v. Com., 7 S. & R. (Pa.) 491, 10 Am. 
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Dec. 482; Com. v. Knapp, 10 Piek. (Mass.) 
484, 20 Am. Dec. 534. If the prineipal is 
dead, the accessory cannot, by the cominon 
law, be tricd at all. Com. v. Phillips, 10 
M*ass. 423; State v. McDaniel, 41 Tcx. 220. 

If the principal has been tried and acquit- 
ted, a person charged as accessory should be 
discharged on motion, but if the former is 
not fouml the latter inay by statutc be tried 
and convicted; ITiited States v. Crane, 4 Mc- 
Lean, 317, Fed. Cas. Ko. 14,SSS. The trial of 
an accessory may proceed where the prin- 
cipal enters a plea of gnilty, and his with- 
drawal of it during the trial of the former 
does not affect thc validity of a convictlou. 

One indicted as an aidcr and abettor of 
the crime of murder niay be con\icted and 
sentenced for that offence. notwithstanding 
the principal offemler had been tried pre- 
vionslv, and convicted and sentenced for 
manslaughter only; Goins v. State, 46 Ohio 
St. 457, 21 N. E. 476. 

In oiTenses less than felony all are prln- 
cipals, and on information charging one as 
principal he ma.v be convicted of aiding and 
abetting; [1907] 1 Iv. B. 40. 

See Abettor; Aiding and Abettino; 

pRINCirAL. 

ACCESSORY ACTI0NS. In Scotch Law. 

Those which are in some degree subservlent 
to others. Bell Dict. 

ACCESSORY CQNTRACT. One made for 
assnring the performance of a prior contract, 
either by the same parties or by otbers; sueh 
as suretyship, mortgages, and pledges. 

It is a general rule that payment or release 
of tlie debt due, or the performance of a 
thing required to be performed by the first 
or principal contract, is a full discharge of 
such accessory obligation; Pothier, Ob. 1, c. 
1, s. 1, art. 2, n. 14; id . n. 1S2, 186; see S 
Mass. 551; Waring v. Smyth, 2 Barb. Ch. 
(N. Y.) 119, 47 Am. Dec. 299; Blodgett v. 
Wadhams, Lalor’s Supp. (N. Y.) 65; Ackla 
v. Ackla, 6 Pa. 228; Whittemore v. Gibbs, 24 
N. II. 4S4; and that an assignment of the 
principal contract will carry the acccssory 
contract with it; Donley v. Ilays, 17 S. & R. 
(Pa.) 400; Jackson v. Blodget, 5 Cow. (N. 
Y.) 202; Ord v. McKee, 5 Cnl. 515; Crow v. 
Yance, 4 Ia. 434; Whittemore v. Gibbs, 24 
N. II. 4S4. 

If the accessory contract be a contract 
by which one is to answer for the debt, de- 
fault or miscarriage of another, it must, un- 
dcr the statute of frauds, be in writing, aud 
disclose the consideration, cither explicitly, 
or by the use of terms from which it may 
bc implied; 5 M. & W. 128; 5 B. & Ad. 1109; 
Bickford v. Gibbs, S Cush. (Mass.) 156; 
Campbcll v. Knapp, 15 Pa. 27; Gates v. Mc- 
Kee, 13 N. Y. 232 ? 04 Am. Dee. 545; Spencer 
v. Carter, 49 N. C. 287; Sclioch v. McLane, 
62 Mich. 454, 29 N. W. 76. Such a coutract 
is not assignable so as to enable the assignec 
to sue thereon in his own name; Truc v. 


Fuller, 21 Pick. (Mass.) 140; Lamourieux v. 
Ilewir, 5 Wend. (N. Y.) 307. A pledge of 
property to secure the debt of anotlier does 
not corne witbin the statute of frauds ; Smith 
v. Mott, 76 Cal. 171, 1S Pac. 2G0. 

ACCIDENT (Lat. accidcrc, — ad, to, an 1 
cadcre , to fall). An event which, under the 
circuinstances, is unusual and unoxpected. 
An event tlio real causc of which caiinnt be 
traced, or is at least not apparent Wubash, 
SL L. & Pac. Ry. Co. v. Locke, 112 lnd. 404, 
14 N. E. 391, 2 Am. St. Rèp. 193. 

The happening of an event wlthout the 
concurreiu-e of the will of the per<on by 
whose* ngoncy it was caused; or the happen- 
ing of an event without anv human agency. 
The burning of a house In consequence of a 
fire made for the ordinary purposes of cook- 
ing or warming thc liouse is an accident of 
the first kind; the imrning of the same house 
by lightning wouid be an accideut of the 
second kind; 1 Fonbl. Eq. 374, 375, n.; Mor- 
ris v. Platt, 32 Conn. 85; Crutehfield v. R. 
Co., 76 N. C. 322; Hutchcraffs Ex’r v. Ins. 
Co., S7 Ky. 390, 8 S. W. 570, 12 Am. St Rep. 
4S4. An accidont may prooeed or result from 
negligcnce; McCarty v. Ry. Co., 30 Pa. 2i7; 
Schneider v. Ins. Co., 24 Wis. 28, 1 Am. Rep. 
257; and see 11 Q. B. 347; bnt a misfortune 
In busincss is not an accident; Langdon v. 
Bowen, 46 Vt. 512. As to what tlu» term in- 
cludes see InscTv\nce, sub-tit. Accidcnt In - 
surance. See Inevttable Accident. 

In Equity Practice. Such an unforeseen 
event, misfortune, loss, act^ or omission as 
is not the result of any negligence or mi*- 
conduct in the party. Fraucis, Max. S7; 
Story, Eq. Jur. § 7S. 

An occurrence in relation to a contract 
which was not anticipated by tlie parties 
when the sarne was entered into, and which 
gives an nndue advantage to one of them 
over the other in a court of law; Jeremy, 
Eq. 35S. This definition is objeeted to, be- 
cause, as accidents may arise in relation lo 
other things bcsides contracts, it is inac- 
curate in confining aceidents to contracts; 
besides, it does not exclude cases of unan- 
ticipatcd occurrence resulting from the neg- 
ligence or iuisconduct of the party seeking 
relief. See also 1 Sponce, Eq. Jur. 628. In 
many instances it closeiy resembles Mistake, 
which see. 

In gcncral, courts of equity will relieve a 
party who cnnnot obtain justice nt law froin 
the consequences of an accldent whieh will 
justify the interposition of a eourt uf equity. 

The jurisdiction whieh equUy exerts in 
case of aceident is mninly of two sorts: 
over bonds with pennlties to prcvent a for- 
feiture where the fnilure is the result of 
accident; 2 Frcem. Cli. I2S; 1 Spence, Eq. 
Jnr. 629; Kives v. Toulmiii. 25 Alu. 452; Gar- 
vin v. Squires, 9 Ark. 533, 50 Ani. Dec. 224; 
Chase v. Barrett, 4 Paige, Ch. (N. Y.) 14S; 
Priees Ex’r v. Fuqua’s Adm’r, 4 Muuf. (Ya.) 
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G8; Strecper v. Williaras, 4S Pa. 430; as 
sickness; Jones v. Woodbull, 1 Root (Conn.) 
29S; Doty v. Whittlesey, 1 Root (Conn.) 
S10; or where a bond has hcen lost; Deans 
v. Dortc-k, 40 N. C. o31; but if the penalty be 
liquidated damages, there can be no relief; 
Merwin, Eq. § 409. And, second, wliere a 
uegotiable or other instrument has been lost, 
in whicli case no action lay at law, but 
where equity will allow the one entitled to 
recover upon giving proper indemnity; 4 
Price 1TG; 7 D. & C. 90; Savannah Nat. 
Banl? v. Ilaskins, 101 Mass. 370, 3 Am. Rep. 
373; Rispli. Eq. 177. In some states It has 
been held that a court of law can i^ender 
judgnient for tlie amount, requiring the de- 
fendant to give a bond of inderanity ; Bridge- 
ford v. Mfg. Co., 34 Conn. 54G, 91 Am. Dec. 
744; Swift v. Stevens, 8 Conn. 431; Almy 
v. Recd, 10 Cusli. (Mass.) 421. Relief against 
a penal bond can now be obtained in almost 
all coramon-law courts; Merwin, Eq. § 411. 

The ground of equitable interference 
where a party has been defeated in a suit at 
law to wliich he might have made a good 
defence had hc discovered the facts in sea- 
son, may be referred also to this liead; 
Jones v. Kilgore, 2 Rich. Eq. (S. C.) 63; 
Pearce v. Chastain, 3 Ga. 22G, 4G Am. Dec. 
423; Brandon v. Green, 7 Humphr. (Tenn.) 
130; Meek v. Iloward, 10 Smedes & M. 
(Miss.) 502; Davis v. Tileston, 6 How. (U. 
S.) 114, 12 L. Ed. 3G6 ; see Pemberton v. 
Kirk, 39 N. C. 178, but in such case there 
must have been no negligence on the part 
of the defendant; Semple v. McGatagan, 10 
Smedes & M. (Miss.) 9S; Brandon v. Green, 
7 Humphr. (Tenn.) 130; Miller v. McGuire, 
Morr. (Ia.) 150; Cosby’s Heirs v. Wickliffe, 
7 B. Monr. (Ky.) 120. 

Under this head equity will grant relief 
in cases of the defective exercise of a power 
in favor of a purehaser, creditor, wife, child, 
or charity, but not otherwise; Bisph. Eq. § 
182. So also in other cases, viz., where a 
testator cancels a will, supposing that a 
later will is duly executed, which it is not; 
where boundaries have been accidentally 
confused; where there has been an acciden- 
tal omission to endorse a promissory note, 
etc.; id. § 183. 

It is exercised by equity where there is 
not a plain, adequate, and complete remedy 
at law; Tucker v. Madden, 44 Me. 206; but 
not where such a reraedy exists; Hudson v. 
Kline. 9 Gratt. (Va.) 379; Grant v. Quick, 
5 Sandf. (N. Y.) 612; and a complete excuse 
must be made; English v. Savage, 14 Ala. 
342. 

See INEVTT ABLE ACCIDENT ; MlSTAKE ; FOB- 

tuitous Event; Negligence; Insubance; 
Act of God. 

ACCIDENT INSURANCE. See Insub- 

ANCE. 

ACCIDENTAL. Not according to the nsu- 
al course of things; casual; fortuitous. 


Unitcd States Mut. Acc. Ass’n v. Barry, 131 
U. S. 100, 9 Sup. Ct. 753, 33 L. Ed. G0. 

ACCIDENTAL DEATH. See Death ; In- 

SURANCE. 

ACCOMENDA. A contract which takes 
place when an individual intrusts personal 
property with the master of a vcssel, to be 
sold for their joint account 

In such case, two contracts take place: Ürst, the 
contract called mandatum, by whlch the owner of 
the property gives the master power to dispose of 
it; and the contract of partnership, in virtue of 
which the proüts aro to be divldcd between them. 
One party runs the risk of losing his capital, the 
other his labor. If the sale produces no more than 
first cost, the owner takes all the proceeds: it is 
only the profits which are to be divlded ; Emerigon, 
Mar. Loans, s. 5. 

ACC0MM0DATI0N PAPER. Promissory 
notes or bills of exchange made, accepted, 
or endorsed without any consideration there- 
for. 

Such paper, in the hands of the party to 
whom it is made or for whose benefit the 
accommodation is given, is open to the de- 
fence of want of consideration, but when 
taken by tbird parties in the usual courso 
of business, is governed by the same rules 
as other paper; 2 Kent SG: 1 M. & W. 212 ; 
33 Eng. L. & Eq. 2S2; Pierson v. Boyd, 2 
Duer (N. Y.) 33; Farmers’ & Mechanics* 
Bank v. Rathbone. 26 Vt. 19, 5S Am. Dec. 
200; Yates v. Donaldson, 5 Md. 3S9, G1 Am. 
Dec. 283 ; Mosser v. Criswell, 150 Pa. 409, 
24 Atl. GIS. 

Where an accommodation note is purchas- 
ed from the payee at a usurious rate, it is 
void as against the accommodation maker, 
though it was represented as business paper; 
Whcdon v. Hogan, S Misc. Rep. 323, 28 N. 
Y. Supp. 554. 

An endorsement on accommodation paper 
may be withdrawn before it is discounted 
unless rights have in the meantime, for val- 
uable consideration, attached to others; 
Berkeley v. Tinsley, 8S Va. 1001, 14 S. E. 
842. 

The Neg. Instr. Acts do not change the 
foriner rules as to who may become accom- 
modation parties. Selover, Neg. Instr. 105. 

ACCQMMODATUM. The same as commo- 
dahtm, q. v.; Anders. Law Dict., quoting Sir 
William Jones. The word is not found in 
Kent, or in Edw. Bailments. 

ACC0MPLICE (Lat. ad and compUcare — 
con , with, togethev, plicarc, to fold, to wrap, 
—to fold togetlier). 

In Criminal Law. One who is concerned 
In the commission of a crime. 

“One who is in some way concerned in 
the commission of a crime, though not as a 
principal.” Cross v. People, 47 111. 152, 95 
Am. Dec. 474. 

“One of many equally concerned in a fel- 
ony, the term being generally applied tc 
those who are admitted to give evidenc-o 
against their fellow criminals for the fur- 
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therance of justice, whicb might otherwise 
be eluded.” Cross v. People, 47 IIL 152, 93 
Am. Dec. 474. 

“One who bcing present aids by acts or 
encourages by words the principal offender 
in tbe commission of the offense,” ls erro- 
ncous as a defmition; such pcrson is a prin- 
cipai ; Smith v. State, 13 Tex. App. 507. Ile 
must in some manner assist or participate 
in tlie eriminal act, and by that connection 
he becomes equaliy involvcd in guilt with 
the other party; People v. Smith, 28 Ilun 
(N. Y.) C2C ; Cross v. People, 47 111. 152, 95 
Am. Dec. 474. The purchaser of liauor sold 
in Wolation of the law is not an aceomplice; 
State v. Teahan, 50 Conn. 92; l’eople v. 
Smith, 28 Hun (N. Y.) C2C; nor Is a rninor 
child who is coerced into assisting in an 
uniawful act; People v. Aliller, CC Cal. 4CS, 

G Pac. 99; Beal v. State, 72 Ga. 200; nor one 
who does not immediately disclose the fact 
that a homicide has been committed; Bird 
v. U. S., 187 U. S. 118, 23 Snp. Ct 42, 47 
L. Ed. 100; nor one who joins in a game 
with others who are betting, but does not 
bet himself; Bass v. Statc, 37 Ala. 4C9. 

The term in its fulness inciudes ln its meaning all 
persons who have been concerned in the commis- 
sion of a crime, all participes criminis, wlnther 
they are considered in strict iegal propriety as prin- 
cipals in the first or sccond degree, or merely as 
accessaries before or after the fact; Fost. Cr. Cas. 
341; 1 Russ. Cr. 21; 4 Bla. Com. 331; 1 Phii. Ev. 
2$; Merlin, Rêpert. Complice . 

It has been questioned, whether one who was an 
accomplice to a suicide can be punished as such. A 
case occurred in Prussia where a soldier, at the re- 
quest of his comrade, had eut the latter in pieces; 
for this he was tried capitaliy. In the year 1817, a 
young woman named Leruth received a reeompense 
for aiding a man to kill himself. He put the point 
of a bistoury on his naked breast, and used the 
hand of the young woman to plunge it with greater 
force into his bosom ; hearing some noise, he or- 
dercd her away. The man, receiving effectual aid, 
was soon cured of the wound whieh had been in- 
fllcted, and she was tried and convicted of havlng 
infiieted the wound. Lcpage, Science du Droit, ch. 
2, art. 3, § 5. The case of Saul, the King of Israel, 
and his armor-bearer (1 Sam. xxxi. 4), and of David 
and the Amalekite (2 Sam. i. 2), wiii doubtiess oc- 
cur to the reader. 

It has been held, that, if one counsels another to 
commit suicidc, he is prlncipai in the murder ; for 
it is a presumption of law that advice has the influ- 
ence and effect intended by the adviser, unless it is 
shown to have been otherwise, as, for example, that 
it was reeeived with scoff or manifestly rejected 
and ridiculed at the time; Commonwealth v.'Bow- 
en, 13 Mass. 35D, 7 Am. Dec. 154. 

It is now finally settlcd that it is not a 
rnle of law but of practice only that a jury 
should not convict on the unsupported tes- 
tiinony of an accoinplice. Therefore, if a 
jur>’ choose to act on such evidcnce only, 
tlie conviction eannot he quashed as bad in 
law. The better practlce is for the judge 
to advise thc jury to acquit, unless the tes- 
tiuiony of tlie accomplice is corrohorated, not 
only as to the circumstances of the offcnee, 
but also as to the partidpation of the accus- 
ed in the transaction; and when several par- 
ties are charged, that it is not sufficicnt that 


thc accomplice should be coiifirmed, as to 
one or more of the prisoners, to justify a 
conviction of those prisoners with revp<_rt to 
whom there is no confirmation; 1 Le*. c 4C4 ; 
31 IIow. St. Tr. 9C7; 7 Cox, Cr. Cas. 20; 
Com. v. Savory, 10 Cush. (Mass.) 585; ( 1 
lins v. People, 9S 111. 5S4, 38 Am. R»q>. 1< •*; 
Flanagin v. State, 25 Ark. 92; People v. 
Jenness, 5 Micli. 305; Carroll v. Com., 84 Pa. 
107. 8ee 1 Fost & F. 388; Com. v. Ilolmes. 
127 Mass. 424, 34 Am. Hep. 391, 408. 

Though the evidence of an aceompliee un- 
corroborated is suffidcnt, if the jury are 
fully convinced of the truth of his state- 
inents; Iânsday v. Peoplc, C3 N. Y. 145; 
Collins v. People, 98 111. 584, 38 Am. Hep. 
105; it is the settled course of practiee in 
England not to convict a prisoner, excejiting 
undcr very special circumstances, upon the 
uncorroborated testimony of an aecomplice; 
[190S] 2 K. B. CS0 ; C. of Cr. App. In the 
fedcral courts the testimony of an accoinpliee 
need not neeessarily he eorroborated; Ahearn 
v. U. S., 158 Fed. 000, 85 C. C. A. 428; it 
should be received with caution; U. 8. v. 
Ybancz, 53 Fed. 530; State v. Minor, 117 Mo. 
302, 22 S. W. 1085; State v. Pattcrsen, 52 
Ivan. 335, 34 Pac. 784. 

This general statoment is substantially 
the result of the eases in both eountries as 
to the treatmcnt of tlie testiinony of an ac- 
complice. As to tlio corrohuration required, 
the cases may he divided into three classes. 
requiring corrohoratiou—1. Of that part of 
the testimony whieh connects the prisoner 
with thc criuie. 2. Of a material part of the 
testimony. 3. Of any portiou of the testi- 
mony. The cases may be found in an atle 
note in 71 Am. Dec. C71. 

An accomplice, upon making a full discl^- 
sure, has a just claiin but not a legal right 
to recommendation for a pardon, which can- 
not however he pleaded in bar to the indict- 
ment; U. S. v. Ford. 99 Ü. S. 594, 25 L. Kd. 
399; Ex parte Wells, 18 IIow. (F. SO 3<>7, 
15 L. Ed. 421: but he may use it to put off 
the trial, iu order to give him time to apply 
for a pardon; id.; Cowp. 331; 1 Leach 115. 

An aceomplice is not incompetent when in- 
dicted scparately ; State v. Umble, 115 Mo. 
452, 22 S. W. 37S. 

See King’s Evidence; Trover; Accessoky; 
Abortion. 

ACC0RD AND SATISFACTI0 N. An 

agrcement between two parties to givc and 
acoept somethiiig in satisfaction of a right 
of action which one has against tlie uthir, 
whicli when pcrformed is a bar to all ac- 
tions upon tbis account; gcnerally used in 
the plirase “accord nnd satisfaction.” 3 
Bla. Com. 15; Bacon, Abr. Accord; Franklin 
Fire Ius. Co. v. Hamill, 5 Md. 170. It nmy 
be pleaded to all aotions except rcal actions; 
Bacon, Abr. Accord (B) ; Pulliam v. Taylor, 
50 Miss. 257. 

Though here correctl> T defined as now 
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recognized as “an agreement,” it should be 
borne in mind that the aeceptanee of satis- 
faction for daimiges caused by a tort was 
recognized as a bar to a subsequent action 
long before the reeognition of the validitv 
of contraets. This is sliown by Professor 
Ames in 9 Harv. L. Rev. 285, by authorities 
as far baek as the time of Edward I. The 
recognition of an accord as a valid bilateral 
contract was a tardy one as shown by the 
early cases collected in 17 Ilarv. L. Rev. 
450, though it may now be considered as a 
contraet for the breach of whic-h an aetion 
will lie; Very v. Levy, 13 How. (U. S.) 345, 
14 L. Ed. 173; Savage v. Everman, 70 Pa. 
310, 10 Am. Rep. 080; Schweider v. Lang, 20 
Minn. 254, 13 N. W. 33, 43 Am. Rcp. 202; 
White v. Gray, GS Me. 570; Ilunt v. Brown, 
140 Mass. 253, 15 N. E. 587; Chicora Ferti- 
lizer Co. v. Dunan, 91 Md. 144, 4G Atl. 347, 
50 L. R. A. 401; 15 Q. B. G77; 10 C. B, (N. 
S.) 250. 

It must be legal. An agreement to drop 
a eriminal prosecution, as a satisfaction for 
an assanlt and imprisonment, is void; 5 
East 204; Smith v. Grable, 14 Ia. 420; Walan 
v. Iverby, 00 Mass. 1. 

It must be advantageous to the creditor, 
and lie must reccive an actual I>enefit there- 
from whieh he would not otherwise have 
had; Keeler v. Neal, 2 Watts (Pa.) 424; 
Davis v. Noaks, 3 J. J. Marsh. (Ky.) 407; 
Hutton v. Stoddart, 83 Ind. 530. Restoring 
to the plaintiff his chattels or his land, of 
which the defendant has wrongfully dispos- 
sessed him, will not be any consideration to 
support a promise by the plaintiff not to sue 
him for thosc in.iuries; Bacon. Abra. Accord, 
A; Joues v. BuIIitt, 2 Litt. (Ky.) 40; Blinn 
v. Chester, 5 Day (Conn.) 3G0; Williams v. 
Stanton, 1 Root (Conn.) 42G; Le Page v. 
McCrea, 1 Wend. (N. Y.) 1G4, 10 Am. Dec. 
460. The payment of a part of the whole 
debt due is not a good satisfaction, even if 
accepted; 1 Stra. 42G; 2 Greenl. Ev. § 28; 
10 M. & W. SG7; 12 Price, Ex. 183; Hardey 
v. Coe, 5 Gill (Md.) 1S9; Warren v. Skinner, 
20 Conn. 550; Hayes v. Davidson, 70 N. C. 
573; Foster v. Collins, 6 Heisk. (Tenn.) 1; 
Smith v. Bartholomew, 1 Metc. (Mass.) 27G, 
35 Am. Dec. 3G5; Hinckley v. Arey, 27 Me. 
3G2; White v. Jordon, 27 Me. 370; Eve v. 
Mosely, 2 Strobh. (S. C.) 203; Williams v. 
Langford, 15 B. Monr. (Ky.) 5GG; Line v. 
Nelson, 38 N. J. L. 35S; Gussow v. Beineson, 
76 N. J. L. 209, G8 Atl. 007; Schlessinger v. 
Schlessinger, 30 Colo. 44, 88 Pac. 070, S L. 
R. A. (N. S.) 8G3; Hayes v. Davidson, 70 
N. C. 573; Curran v. Rummell, 118 Mass. 
4S2; Tucker v. Murray, 2 Pa. Dist R. 407; 
otherwise, however, if the amount of the 
claim is disputcd ; Cro. Eliz. 429; 3 M. & W. 
651; MeDaniels v. Lapkam, 21 Vt. 223; 
Stockton v. Frey, 4 Gill (Md.) 40G, 45 Am. 
Dec. 13S; Palmerton v. Huxford, 4 Denio 
(N. Y.) 1GG; Iloward v. Norton, G5 Barb. 


(N. Y.) 161; Bull v. Bull, 43 Conn. 455; 
Tyler Cotton Press Co. v. Chevalier, 5G Ga. 
404; McCall v. Nave, 52 Miss. 494; Childs v. 
Lus. Co., 5G Vt. G09; Brooks v. Moore, G7 
Barb. (N. Y.) 393; Stimpson v. Poole, 141 
Mass. 502, G N. E. 705; Perkins v. Ileadley, 
40 Mo. App. 55G; or contiiigent; Bryant v. 
Proctor, 14 B. Monr. (Ky.) 451; even if a 
favorable result of a suit could not have 
been predicted; Zoebiseh v. Von Mindeu. 120 
N. Y. 40G, 24 N. E. 705; or there is a release 
nnder seal; Redmond & Co. v. Ry., 120 Ga. 
133, 58 S. E. S74; Gordon v. Moore, 41 Ark. 
340, 51 Am. Rep. G0G; or a receipt in full 
upon payment of an undisputed part of the 
claim after a refusal to pay what is disput- 
ed ; Ckicago, M. & St. P. U. Co. v. Clark, 178 
U. S. 353, 20 Sup. Ct. 924, 44 L. Ed. 1009 
(citing a long line of cases) ; Tanner v. Mer- 
rill, 108 Mich. 58, G5 N. W. GG4, 31 L. R. A. 
171, G2 Am. St. Rep. G87; Ostrander v. Scott, 
1G1 111. 339, 43 N. E. 1080; or tke debtor is 
insolvent; Shelton v. Jackson, 20 Tex. Civ. 
App. 443, 49 S. W. 415; or even thought to 
be insolvent but found not to be; Rice v. 
Mortgage Co., 70 Minn. 77, 72 N. W. 82G 
(see critieism of the hist two cases in 12 
Ilarv. L. Rev. 515, 521) ; or in contempla- 
tion of bankruptcy; Melroy v. Kemmerer, 
218 Pa. 381, G7 Atl. G00, 11 L. R. A. (N. S.) 
1018, 120 Am. St. Rep. SS8; or there are mu- 
tual demands; G El. & B. G01; and if tlie 
negotiable note of the debtor, 15 M. & W. 
23, or of a third person, Brooks v. White, 2 
Metc. (Mass.) 283, 37 Am. Dec. 05; Bank of 
Montpelier v. Dixon, 4 Vt. 587, 24 Am. Dec. 
G40 (where the cases are collected) ; Boyd 
v. Hitcheock, 20 Johns. (N. J.) 76, 11 Am. 
Dee. 247; Kellogg v. Richards, 14 Wend. (N. 
Y.) 11G; Sanders v. Bank. 13 Ala. 353; 4 

B. & C. 506; Brassell v. Williams, 51 Ala. 
349; for part, be given and received, It is 
sufficient; or if a part be given at a differ- 
ent place, Jones v. Perkins, 20 Miss. 130, 
G4 Am. Dec. 13G, or an earlier time, it will 
be suffic-ient; Goòdnow v. Suiith, 18 Pick. 
(Mass.) 414, 29 Am. Dec. 000; and, in gen- 
eral, payment of part snffices if any addi- 
tional benefit be received; Bowker v. Ilar- 
ris, 30 Vt. 424; Rose v. Ilall, 26 Conn. 392, 
68 Am. Dec. 402; Keeler v. Salisbury, 27 
Barfr (N. Y.) 485; Mathis v. Bryson, 40 N. 

C. 508; Cool v. Stone, 4 Ia. 219; Potter v. 
Douglass, 44 Conn. 541. 

“The result of the modern cases is that 
the rule onl.v applies when the larger smu is 
liquidated, and where tliere is no considera- 
tion whatever for the surrender of part of 
it; and while the general rule must be re- 
gardcd as well settled, it is considered so 
far with disfavor as to be confined strictly 
to cases within itCliicago, M. & St. P. R. 
Co. v. Clark, 178 U. S. 353, 20 Sup. Ct. 024, 
44 L. Ed. 1090, reversing 02 Fed. 9G8, 35 C 
C. A. 120. 

Acceptance by several creditors, by way of 







ACCORD AND SATISFACTION 


105 


ACCORD AND SATISFACTION 


oornposition of sums respectively less tlian 
their demands, held to bar actions for the 
residue; Murray v. Snow, 37 la. 410; and 
it makes no difference that one creditor re- 
fuses to sign, where the agreement is not 
upon condition that. all should sign: Craw* 
ford v. Krneger, 201 Pa. 34S, 50 Atl. 031. 
The receipt of specific property, or the per- 
formance of services, if agreed to, is suiD- 
cient, whatever its value; Reed v. Bartlett, 
19 Piek. (Mass.) 273; Blinn v. Chester, 5 
Day (Conn.) 300; Brassell v. Williams, 51 
Ala. 3-10; provided the value be not agreed 
upou; Iloward v. Norton, G5 Barb. (N. Y.) 
1G1; but both delivery and acceptance must 
be proved; Maze v. Miller, 1 Wash. C. C. 328, 
Fed. Cas. No. 0,302; Sinard v. Patterson, 3 
Blackf. (Ind.) 354; State Bank v. Littlejohn, 
18 N. C. 505; Stone v. Miller, 10 Pa. 450; 

4 Fng. L. & Eq. 1S5. See full notes in 20 
L. R. A. 785; 11 L. R. A. (N. S.) 1018; 14 
id . 954. 

It must be certain. An agreement that 
ttye defendant shail relinquish the possession 
of a house in satisfaction, etc., is not valid, 
unless it is agreed at what tiiue it shull be 
relinquished; Yelv. 125. See 4 IMod. SS; 
Bird v. Caritat, 2 Johns. (N. Y.) 342, 3 Am. 
Dec. 433; Frentress v. Markle, 2 G. Greene 
(Ia.) 553; United States v. Clarke, 1 

Ilempst. 315, Fed. Cas. No. 14,S12; Costello 
v. Cady, 102 Mass. 140. 

It must be comjHete . That is, everything 
must be done which the party undertakes 
to do; Comyns, Dig. Accord , B, 4 ; Cro. Eliz. 
40; Eng. L. & Eq. 290; Frentress v. Markle, 
2 G. Greene (Ia.) 553; Clark v. Dinsmore, 

5 N. IL 136; Watkinson v. Inglesby, 5 Johns. 
(N. Y.) 386; Bigclow v. Baldwin, 1 Gray 
(Mass.) 245; Frost v. Johnson, S Ohio 303; 
Woodruff v. Dobbins, 7 Blaekf. (Ind.) 5S2; 
Bryant v. Proctor, 14 B. Monr. (Ky.) 459; 
Ballard v. Noaks, 2 Ark. 45; Cushing v. Wy- 
man, 44 Me. 121; Reed v. Martin, 20 Pa. 
179; Flack v. Garland, 8 Md. 1SS; Overton 
v. Conner, 50 Te.v. 113; Young v. Jones, 61 
Me. 563, 18 Am. Rep. 270; btU this perform- 
ance may be merely the substitution of a 
new undertakiug for the old by way of uo- 
vation if the parties so intended, whereby the 
original claim is extinguished; 2 B. & Ad. 
32S; Nassoiy v. Tomlinson, 14S N. Y. 326, 
42 N. E. 715, 51 Ain. St. Rep. 695; Gerhart 
Realty Co. v. Assurance Co., 04 Mo. App. 
356, 68 S. W. S6; Brunswick & Western R. 
Co. v. Clem, S0 Ga. 534, 7 S. E. S4; Yazoo & 
Mississippi Yal. R. Co. v. Fulton, 71 Miss. 
3S5, 14 South. 271; Goodrich v. Stanley, 24 
Conn. 613; Creager v. Link, 7 Md. 250; 16 
Q. B. 1039. 

The doetrine that payment by or with the 
money of a third person is not a discharge 
of the debtor was established in Cro. Eliz. 
541, which was followed in the early Amerl- 
can cases, but its doctrine was mueh limited 
in 9 C. B. 173, and 10 Exch. S45, where it 
was held that payment would be good if 


made either with previous authority or sub- 
sequent ratifieation of the d(4>tor, and that 
the latter could be made at the trial. This 
view has prevailed in England anrl it is hcl 1 
that a plea of payment is sufiicient ratilira- 
tion; L. R. 6 Exch. 124. 

In this country the weight of autliority is 
in favor of recognizing such payment as a 
defense, special recognition being accorded 
to facts showing that the pavment was on 
hebalf of the debtor and ratified by him; 
Snyder v. Pharo, 25 Eed. 39^; Ilartley v. 
Sandford, 66 N. J. L. 632. 50 Atl. 454, 55 L. 
R. A. 206. In New York tho early case cited 
was followed in Bloakley v. White, 4 Paige 
(N. 1\) 654; Daniols v. Ilallenbeck, 10 Wend. 
(N. Y.) 40S; Atlantic Dock Co. v. Mayor, 53 
N. Y. 64; but in Wcllington v. Kelly. S4 N. 
Y. 543, the quesfion was not decided, but 
passed with a reference to the limitation in 
England which had been followcd in Clow 
v. Borst, 6 Johns. (N. Y.) 37, which Iuid “not 
been autlioritativcly overruled, and we need 
not ’now determine whether it should anv 
longer be regarded as authority.” And see 
City of Albany v. McNamara, 117 N. Y r . 16S, 
22 N. E. 931, 6 L. R. A. 212; Windmullcr v. 
Rubber Co., 123 App. Div. 424, 107 N. Y. 
Supp. 1095. In Kentucky the ease cite<l su - 
pra from Stark’s AdnYr v. Thompson’s Ex’rs, 
3 T. B. iMonr. (Ky.) 302, stands without any 
subsequent ruling on the r»oint. 

The cases are collected in 23 L. R. A. 120. 
and 17 ITarv. L. Rev. 472. 

It is a question for the jury whether the 
agreement or the performanec was aecepted 
in satisfaction; Bahrenbnrg v. Frnit Co., 12S 
Mo. App. 526, 107 8. W. 410; 16 Q. B. 1030; 
and in some cases it is sufficient if perforni- 
ance be teudered and refused; 2 B. & Ad. 
32S. If. however, it was the performanee 
of the accord which was to be the satisfae- 
tion, the creditor may suo on either the okl 
cause of action or the accord ; Babcock v. 
Hawkins, 23 Vt. 561; but if be sues on the 
original claim Mthout giving time for per- 
formance, the debtor must not go into equi- 
ty, but may have his aetion on the accord; 
Hunt v. Brown, 146 Mass. 253, 15 N. E. 5S7. 

An accord with tender of satisfaction is 
not sufficient, but it must be exo< uted; 3 
Bingh. N. C. 715; Brooklyn Bank v. De 
Grauw, 23 Wend. (N. Y.) 342, 35 Am. Pee. 
569; Simmons v. Clark, 56 111. 96: Cushing 
v. Wyman, 44 Me. 121; Hosler v. Ilursh, 151 
Pa. 415, 25 AtL 52; Phinizy v. Busli. 129 
Ga. 479, 59 S. E. 259; Clarke v. Hawkins, 5 
R. I. 219; but where there is a sufficient eon- 
sideration to support the agreement, it may 
be that a tender, thougk unaccepted, would 
bar an action ; Story, Contr. § 1357 ; Coit v. 
Houston, 3 Johns. Cas. (N. Y.) 243. Satis- 
faction without accord is not suffieient; 9 
M. & W. 596; nor is accord witkout satisfac- 
tion: 3 B. & C. 257. 

The burden of proving accord and satis- 
faction is on him who alleges it; but It may 
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be established by eonduct ancl eircumstances, 
sucli as the silence of the debtor after notice 
that the creditor will not accept a tender in 
full payment; Dalirenburg v. Fruit Co., 12S 
Mo. App. 520, 107 S. W. 4 10. 

A case of very froquent occurrence is 
where the amount is disputed or unliquidat- 
ed and the debtor sends a check for part of 
tlie amount as in full if aecepted, wliich the 
creditor retains and protests tbat it is re- 
ceived only in part payment. The weight of 
American authority now liolds that there is 
an accord and satisfaction; Fuller v. Ivemp, 
13S N. Y. 231. 33 X. E. 1034, 20 E. R. A. 7S5 ; 
Nassoiy v. Tomlinson, 148 N. Y. 320, 42 N. 
E. 715, 51 Am. St. Rep. G95; Pollinan & Bros. 
Coal & Sprinkling Co. v. City of St. Louis, 
145 Mo. 051, 47 S. W. 5G3 ; McCormick v. 
City of St. Lonis, 1G6 Mo. 315, G5 S. W. 1038; 
Bingham v. Browning. 197 111. 122, 64 N. E. 
317; Anderson v. Granite Co., 92 Me. 429, 43 
Atl. 21, G9 Am. St. Rep. 522; Connecticut 
River Lumber Co. v. Brown, GS Vt. 239, 35 
Atl. 5G; Potter v. Douglass, 44 Conn. 541 ; 
Talbott v. English, 156 Ind. 299, 59 N. E. 
857; Hamilton & Co. v. Stewart, 108 Ga. 
472, 34 S. E. 123; Neely v. Thompson, 68 
Kan. 193, 75 Pac. 117; Coopcr v. R. Co., S2 
Miss. 634, 35 South. 1G2 (where a receipt in 
full was signed and a verbal protest made 
to the creditor’s agent that no riglits were 
waived); PTull v. Johnson & Co., 22 R. I. G6, 
46 Atl. 182 (where the check was specifically 
marked good only if accepted in full, and 
those words were stricken ont before cash- 
ing it). Some cases explicitly require the 
statement that the payment is in fnll or cir- 
cumstances amounting to it in effect; Fre- 
mont Founrlry & Mach. Co. v. Norton, 3 Ncb. 
(ünof.) S04. 92 N. W. 1058; Whitaker v. Eil- 
enberg, 70 App. Div. 489, 75 N. Y. Supp. 106; 
Van Dyke v. Wilder, GG Vt. 579, 29 Atl. 1016. 

One New York case requires separate no- 
tice. Tbe indebtedness was for legal serv- 
ices and a check was sent for less than the 
amount named; plaintiff wrote that under 
no circumstanccs would he accept it in full 
but would appl.v it on account; having wait- 
ed two days for a reply and received none, he 
collected tlie check; lield no accord and sat- 
isfaction; Mack v. Miller, S7 App. Div. 359, 
84 N. Y. Supp. 440. See 17 Ilarv. L. Rev. 
272, 469. 

In other states it is held to be no satisfac- 
tion, but only, as tendered, a payment on 
account; Krauser v. McCurdy, 174 Pa. 174, 
34 Atl. 518; Louisville, N. A. & C. Ry. Co. v. 
Ilelm, 109 Ky. 388, 59 S. W. 323 ; Demeules 
v. Tea Co., 103 Minn. 150, 114 N. W. 733, 14 
L. R. A. (N. S.) 954, 123 Am. St. Rep. 315; 
and with these courts is the English Court 
of Appeal; 22 Q. B. D. 610, where it was 
held that the keeping of the chec-k sent in 
satisfaction of a claim for a larger amonnt 
was not in law conclusive, but that whether 
there was an accord and satisfaction was a 
question for the jury. 


It must he by thc delitor or his aqc.nt; 
Booth v. Smith, 3 Wend. (N. Y.) GG; Ellis v. 
Bibb, 2 Stew. (Ala.) 84; aud if made by a 
stranger, will not avail the debtor in an ac- 
tion at law; Stra. 592; Stnrk’s Adm’r v. 
Thompson’s Ex’rs, 3 T. B. Monr. (Ky.) 302 ; 
Clow v. Borst, G Jolins. (N. Y.) 37. His rem- 
edy in sucb a casc is in equity; 3 Taunt. 
117; 5 East 294. It is often dillicult to dis- 
tinguisli whetber an agreement for compro- 
mi.se is an accord without satisfaction or a 
liovation. It is the temlency of the courts 
to construe a doubtful case as the latter, 
which extinguishes tlie old contract; sce 1G 
Y. L. J. 133. It was held that an agrcemeut 
to pay less than tlie amount contemplatcd in 
an unmatured and eontingent obligation, for 
which the plaintiff had no cause of action, 
was a novation and that no recovery could be 
had on the original contract; Bandman v. 
Finn, 185 N. Y. 50S, 7S N. E. 175, 12 L. R. 
A. (N. S.) 1134. The new under’taking may 
be executory; Morehouse v. Bank, 98 N. Y. 
503; but if it appears directlv or inferen- 
tially that it is accepted in satisfaction, the 
original cause of action is extinguislied; 
Kromer v. Heim, 75 N. Y. 574, 31 Am. Rep. 
491; as also if the new contract is incon- 
sistent with the old; Eeuard v. Sampson, 12 
N. Y. 5G1; Stow v. Russell, 36 111. 18. The 
original claim need not have hcen valid, but 
must have been bona fide; Flegal v. Hoover, 
156 Pa. 27G, 27 Atl. 1G2 ; Webrum v. Ivuhn, 
61 N. Y. 623. The eases are collected in 
Clark, Cont. 125. When the c-onsideration is 
executory, the origiual obligation continues 
until the new agreement is execnted ; and if 
that fails, it is rcvived; Ramborger’s AdrnT 
v. Ingraham, 3S Pa. 147. It is not the new 
agrecment, but its exccution, which diseharg- 
es the old one; Rogers v. Rogers. 139 Mass. 
440, 1 N. E. 122; Thoinson v. Poor, 147 N. 
Y. 402, 42 N. E. 13. 

Where an accord and satisfaction is the 
substitution of a new contract for an old 
one, and the promise is accepted without per- 
formance. it is a novation; Harrison v. Ilen- 
derson, 67 Kan. 194, 72 Pac. S75, G2 L. R. A. 
760, 100 Am. St. Rep. 393. In oase of a dis- 
puted claim, an agreement to pay part to a 
third person in satisfaction of the whole is 
a good consideration; Mitehell v. Knight, 7 
Oliio Cir. Ct. R. 204. 

i Ccrtain English vules are thus stated: 
Where thore has been no pcrformance and a 
j rigbt of action has accrucd to one party, the 
' other party may offer a different perform- 
ance and other amends, which if accepted 
and executed will discharge liis liability. 

Whcre performance is to be the payment of 
a sum of money, payment of a smaller sum 
is not aecord and satisfaction. Tliere must 
j be some other consideration. But if paid at 
' an earlier date, or in a different place than 
that agreed, it is a discharge. A negotiable 
I instrument for a less amount may be a sat- 
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isfaetion if aeeepted for the purpose; Odger, 
C. L. 757. 

Aecord \vith satisfaction, when completed, 
has two effects: it is a payineut of tlie debt; 
aml it is a species of salc of tlie tliing given 
by the dehtor to the creditor, iu satisfaction; 
but it diflers from it in this, that it is not 
valid until the delivery of the article, and 
there is no warranty of the thing thus sold, 
exeept perhaps tlie title; for in regard to 
tliis it eannot he douhted that if the debtor 
gives on an aecord and satisfaction the goods 
of another, there would be no satisfaction. 
But the intention of tlie ]iarties is of the 
utmost consecjuence; liowker v. Ilarrls, 50 
Vt. 421 ; Sutherlin v. Bloomer, 50 Or. 598, 
98 Pac. 135; as the debtor will be required 
only to exeeute the new contract to that 
point whence it was to operate a satisfac- 
tion of thc pre-existing liability. 

An aceord and satisfaction uiay be rescind- 
ed by subsequent agreemcnt; Ileavenricb v. 
Steele, 57 Minn. 221, 5S N. W. 9S2; Alex- 
ander v. R. Co., 54 Mo. App. GG; it may be 
avoided on account of frand; Butler v. R. 
Co., S8 Ga. 594, 15 S. E. GG8 ; Ball v. Mc- 
Geoch, S1 Wis. 1G0, 51 N. W. 443. 

In America accord and satisfaction may 
be givon iu evidence under tbe general issue 
in assumpsit , but it inust bo pleaded specially 
in debt. covenant and tresjiass; 2 Greenl. Ev. 
(15th ed.) § 29. In Englnnd it must be plead- 
cd specially in all cases; Rose. N. T. 5G9. 
See Payment; Acceptance; Agreement; No- 

VATION. 

ACCOUCHEMENT. The act of giving birth 
to a ehild. It is freqnently important to 
prove the filiation of an individual; tliis may 
be done in several wa.vs. The fact of the 
accouchement may be proved by tbe direct 
testimony of one who was prcsent, as a phy- 
sician, a midwife, or other person ; 1 Bou- 
vier, Inst. n. 314. See Birtii. 

ACCOUNT. A detailed statement of the 
mutual demands in the nature of debit and 
credit bctween parties, arising out of con* 
tracts or some fiduciary rclation; Whitwell 
v. Willard, 1 Mete. (Mass.) 21G; Blakeley v. 
Biscoe, 1 Heinpst. 114, Fed. Cas. No. 1S,239; 
Portsmouth v. Donaldson, 32 Pa. 202, 72 Am. 
Dee. 782; Turgeon v. Cote, SS Me. 10S, 33 
Atl. 7S7. 

A statement of tlie receipts and payments 
of an executor, administrator, or other trus- 
tee of the estate confided to liim. 

An opcn aceount is one in wliich some 
term of the contract is not settled by the 
parties, wliother the acconnt consists of one 
item or many; Shoppard v. Wilkins. 1 Ala. 
G2; Goodwin v. Hale, G Ala. 43S; Dunn v. 
Fleming’s Estate, 73 Wis. 545, 41 N. W. 707. 

A form of action cullcd also account rcn- 
dcr y in which such a statement, and the 
recovery of the balance which thcreby ap- 
pears to be due, is sougbt by the party bring- 
ing it 


In Practice. In Equity. Jurisdiotion con- 
current with courts of law is taken over mat- 
ters of account; Post; v. Kimberly, 9 Juhi s. 
(N. Y.) 470; Bruce v. Bimlet, 1 J. J. M. r h 
(Ky.) 82; Nclson v. Allen, 1 Yerg. (Tt-nn.) 
300; McLaren v. Steapp, 1 Ga. 37G, on three 
grounds: mutual accounts; 18 Bcav. 575; 
dealings so complicated that they cannot bc 
adjusted in a court of law; 1 Sch. & L. 505: 
2 II. L. Cas. 2S; Ilickman v. Stout, 2 Leigli 
(Va.) G; Whitwell v. Willard, 1 Mct<\ (Mas<.) 
21G; Culluin v. Bloodgood, 15 Ala. 34; Print- 
up v. Mitchell. 17 G:i. 55S, 03 Am. Dcc. 258; 
Kaston v. Paxton, 4G Or. 30S, 80 I’ac. 209, 
114 Am. St. Rcp. 871; McMulIen Lumbcr ('o. 
v. Strothcr, 18G Fed. 295, G9 C. C. A. 453: 
Cliase v. Pbosphate Co., 32 App. Div. 400, 55 
N. Y. Supp. 220; the existenee of a fiduciary 
rclation betwecn tlie parties; 1 Sim. (’h. n. 
s. 573; Massachusetts 1 Geimral Ilospital v. 
Assur. Co., 4 Gray (Mass.) 227 ; Kilhourn v. 
Sundcrland, 130 IT. S. 505, 9 Sup. Ct. 591, 32 
L. Ed. 1005. A bill for an aecount nmst show 
by spceific allegations one of tbese grounds 
of equity; Walker v. Brooks, 125 Mass. 241; 
and it must appear in the statiug part of the 
bill ; a prayer for an aceount is not sufli- 
cient: Busbnell v. Avery, 121 Mass. 14S. 

In addition to these peculiar grounds of 
jurisdiction, equity will grant a discovcry ln 
cases of account on the genoral principles 
regulating discoveries; Knotts v. Tarver. S 
Ala. 743: Wilson v. Mallett, 4 Sandf. (N. Y.) 
112; Walker v. Cheever. 35 N. II. 389; Sher- 
iclnn v. Ferr.v Co., 214 Pa. 117, G8 Atl. 41S; 
Sanhorn v. Kittredge, 20 Vt. G32, 50 Am. Dee. 
5S; and will afterwards proceed to grant 
full relief in many cases; 0 Ves. 13G; Rath- 
bonc v. Warren, 10 Johns. (N. Y.) 5S7: Fowle 
v. Lawrason, ;5 Pet. (l'. S.) 495, S L. Ed. 2ni. 
But “to say that wlienever thore is a riglit 
of discovery there must be an aecount al- 
lowed is ratlier reversing the thing. Discov- 
ery, on the contrary, is incideut to the order 
to aeconnt. The two things arc separate.” 
2 II. L. Cas. 2S. 

Tlie remedy of part owners of a sliip for 
adjustments of aceounts botween themsolvcs 
is in equity; Milhnrn v. Guyther. S Gill (Md.) 
92. 50 Am. Doc. GSl: State v. Watts, 7 La. 
440, 2G Am. Dec. 507; arnl so it is when 
business is carried on upon joint account, 
whether as partners or not; Clarke v. Pierce, 
52 Mich. 157, 17 N. W. 7S0; Coward v. 
Clanton, 122 Cal. 451, 55 Pac. 147. 

Etjuitable jurisdiction over accounts ap- 
plies to tlie appropriation of paynxcnts; 1 
Story, Eq. Jur. (Sth Ed.) § 459; agcncy ; lleii- 
derson v. MeClure, 2 McCord, Eq. (S. C.) 
4G9; including factors, bailiffs, consignees, 
receivers, aiul stewards, where there are 
imitual or eomplieatcd accounts; 9 Beav. 
2S4; 2 II. L. Cas. 2S ( whcre, however, lt was 
lield tliat the relation of banker and cus- 
tomer is not sueh fiduciary relation as to 
gire jurisdiction; id. 35); Remhcrt v. 
Brown, 17 Ala. GG7; trustees ’ accounts; 1 
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Story, Eq. Jur. § 4G5; 2 M. & K. GG4 ; Scott 
y. Gamble, 9 N. J. Eq. 218; administrators 
and executors; Adams’ llcdrs v. Adams, 22 
Vt. 50; Stong v. Wilkson, 14 Mo. 11G; Flem- 
ing v. McKesson, 5G N. C. 31G; Colbert v. 
Daniel, 32 Ala. 314; Guardians, etc.; Moore 
v. Ilood, 9 Ricli. Eq. (S. C.l 311, 70 Am. Dec. 
210; Johnson v. Millcr, 33 Miss. 553; tcnants 
in common , joliu. tenants of real estate or 
chattels; 4 Ves. 752; 1 Ves. & B. 114; part- 
ners; Perkins v. Perkins’ Ex’r, 3 Gratt. (Va.) 
3G4; Carter v. Holbrook, 3 Cush. (ÒSIass.) 
331; Washburn v. Washburn, 23 Vt. 57G; 
Hougb v. ChafTin, 4 Snced (Tenn.) 238; 
Long v. Majestre, 1 Jolins. Ch. (N. X.) 305; 
dircctors of companics , and similar ofhcers; 
1 Y. & C. 326; apvortionmcnt of apprentice 
fees; 2 Bro. C. C. 78; or rents; 2 P. Wms. 
176, 501 ; see 1 Story, Eq. Jur. § 4S0; con~ 
tribution to relieve feal cstate; 3 Co. 12; 2 
Bos. & P. 270; Chcesebrough v. Millard, 1 
Johns. Cli. (N. Y.) 409, 7 Am. Dec. 494; 
Stevens v. Cooper, 1 Johns. Ch. (N. Y.) 425, 
7 Am. Dec. 499; Taylor v. Porter, 7 Mass. 
355; gcneral avcragc; 4 Kay & J. 3G7; Stur- 
gess v. Cary, 2 Curt. 59, Fed. Cas. No. 13,- 
572; between surctics; 1 Story, Eq. Jur. § 
492; licns; Skeel v. Spraker, 8 Paige Ch. 
(N. Y.) 1S2; Patty v. Pease, 8 Paige Ch. 
(N. Y.) 277, 35 Am. Dec. GS3; rents and 
profits between landlord and tenant; 1 Sch. 
& L. 305; Livingston v. Livingston, 4 Johns. 
Ch. (N. Y.) 2S7, 8 Am. Dec. 5G2; in case of 
torts; Bacon, Abr. Accompt , B; a levy; 1 
Ves. Sen. 250; 1 Eq. Cas. Abr. 285 ; and in 
other cases; McClandish v. Edloe, 3 Gratt. 
(Va.) 330; icaste; 1 P. Wms. 407; G Ves. 
88; tithes and moduses; Com. Dig. Chancery 
(3 C.), Distress (M. 13). 

But equity will not entertain a suit for 
a v iiaked account of profits and damages 
against an infringer of a patent; Waterman 
v. Mackenzie, 138 U. S. 252, 11 Sup. Ct. 334, 
34 L. Ed. 923; Root v. Railway Co., 105 U. 
S. 1S9, 26 L. Ed. 975; nor will an account 
for infringing a trademark be ordered where 
the infringer acted in good faith, or the 
profits were small; Saxlehner v. Siegel-Coop- 
er Co., 179 U. S. 42, 21 Sup. Ct. 1G, 45 L. Ed. 
77. Neither will an account be ordered 
merely to establish by testimony the allega- 
üons of the bill; Tilden v. Maslin, 5 W. Va. 
377; nor when the accounts are all on one 
side and no discovery is needed; Graham v. 
Cumnfings. 208 Pa. 516, 57 Atl. 943. 

On a bill for an account the right of the 
defcndant to affirmative relief is as broad 
as that of complainant; Wilcoxon v. Wilcox- 
on, 111 111. App. 90; even if the answer con- 
tains no demand for it; Consolidated Fruit 
Jar Co. v. Wisner, 110 App. Div. 99, 97 N. 
Y. Supp. 52, affirmed 1SS N. Y. G24, 81 N. E. 
1162. 

A decree for an accounting under a decree 
is not necessarily delayed or prevented by 
the fact that it may affect the interests of 


persons not then In being, as after-born chll- 
dren, and the latter may be bound by it; 
as in the case of trustees of land subject to 
a life tenancy; 2 Vern. 52G; Ilarrison v. 
Wallton’s Ex’r, 95 Va. 721, 30 S. E. 372, 41 
L. R. A. 703, G4 Am. St. Rep. 830; decrees 
of probate courts construing a will; Ladd 
v. Weiskopf, G2 Minn. 29, 64 N. W. 99, G9 
L. R. A. 785; or distributing a decedent’s es- 
tate; Rhodes v. Caswell, 41 App. Div. 232, 
5S N. Y. Supp. 470. 

Equity follows the analogy of the law in 
refusing to interfere with stated accounts; 
2 Sch. & L. 629; 3 Bro. C. C. G39, n. ; Lewis 
v. Baird, 3 McLean 83, Fed. Cas. No. 8,31G; 
Robinson v. Hook, 4 Mas. 143, Fed. Cas. No. 
11,95G; Piatt v. Vattier, 9 Pet. (U. S.) 405, 
9 L. Ed. 173. See Account Stated. 

Equity does not deal with accounts upon 
the principle of mercantile bookkeeping. It 
requires the items of charge and discharge; 
Langd. Eq. Pl. § 75, n. ^Producing books of 
account is not stating an account 

The approved practice is to enter an inter- 
locutory decree for an account, but a failure 
to do so is not error; Hollahan v. Sowers, 
111 111. App. 263; but see Silliman v. Smith, 
72 App. Diy. 621, 76 N. Y. Supp. 65; but the 
court has power to pass on the account with- 
out the intervention of a master; Glover v. 
Jones, 95 Me. 303, 49 Atl. 1104; Davis v. 
Hofer, 38 Or. 150, 63 Pac. 5G; Darby v. Gil- 
ligan, 43 W. Va. 755, 28 S. E. 737. A refer- 
ence will not be ordered to afford opportuni- 
ty for evidence to support the bill; Beale v. 
Hall, 97 Va. 3S3, 34 S. E. 53; Ammons v. 
Oil Co., 47 W. Va. G10, 35 S. E. 1004. 

At Law. The action lay against bailiffs, 
receivers and guardians, in socage only, at 
the common law, and, by a subsequent ex- 
tension of the law, between merchants; 11 
Co. 89; Sargent v. Parsons, 12 Mass. 149. 

Privity of contract was required, and it 
did not lie by or against executors and ad- 
ministrators; 1 Wms. Saund. 21G, n.; until 
statutes were passed for that pnrpose, the 
last being that of 3 & 4 Anne, c. 16; 1 Story, 
Eq. Jur. § 445. 

In several states, the action has received 
a liberal extension; Curtis v. Curtis, 13 Vt. 
517; Dennison v. Goehring, 7 Pa. 175, 47 Am. 
Dec. 505; Barnum v. Landon, 25^Conn. 137; 
Knowles v. Harris, 5 R. I. 402, 73 Am. Dec. 
77. 

In general it lies ‘‘in all cases where a 
man has received money as the agent of an- 
other, and where relief may be had in chan- 
cery”; Bredin v. Kingland, 4 Watts (Pa.) 
421. It is said to be the proper remedy for 
one partner against another; Irvine v. Han- 
lin, 10 S. & R. (Pa.) 220; Beac-h v. Hotch- 
'kiss, 2 Conn. 425; Wiswell v. Wilkins, 4 Vt 
137; Kelly v. Kelly, 3 Barb. (N. Y.) 419; 
Young v. Pearson, 1 Cal. 448; for money 
uscd by one partner after tlie dissolution of 
the firm; Fowle v. Kirkland, 18 Pick. 
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(Mass) 209; though equity scems to be 
properly resorted to where a separate tribu- 
nal exists; Calloway v. Tate, 1 Hen. & M. 
(Va.) 9; Loug v. Majestre, 1 Johns. Ch. (N. 
Y.) 305. The action lies for salary of an of- 
ficer of a corporation; Talbotton K. Co. v. 
Gibson, 106 Ga. 229, 32 S. E. 151; timber 
taken from land; Bernsteiu v. Smith, 10 
Kan. G0; club ducs; Elm City Club v. Ilowes, 
92 Me. 211, 42 Atl. 392; for materials fur- 
nished and supcrintendence of work under 
an agreement existing for so long as both 
parties should see fit; Quin v. DLstilling Co., 
171 Mass. 2S3, 50 N. E. 637; coramissions to 
a rcal estate agent on a sale; Reynolds-Mc- 
Ginncss Co. v. Green, 7S Vt. 2S, 61 Atl. 556; 
work and labor and money lent; Miller v. 
Armstrong, 123 la. 86, 98 N. W. 561; Horn- 
ing v. Poyer, 18 Ohio Cir. Ct. K. 732; Hart- 
sell v. Masterson, 132 Ala. 275, 31 South. 
616; use and occupation of land; Ketcham 
v. Barbour, 102 Ind. 576, 26 N. E. 127; the 
price of land sold and conveyed; Curran v. 
Curran, 40 Ind. 473; rnoney received by an 
attorney for his client; Bredin v. Kingland, 
4 Watts (Pa.) 421. 

In other states, reference may be made to 
an auditor by order of the court, in the com- 
mon forms of actions founded on contract 
or tort, where there are complicated ac- 
counts or counter-demands; Pierce v. Thomp- 
son, 6 Pick. (Mass.) 193; King v. Lacey, S 
Conn. 499; Brewster v. Edgerly, 13 N. H. 
275; Farley v. Ward, 1 Tex. 646; and see 
Cozzens v. Ilodges, 1 R. I. 491. See Auditor. 
In the actiou of accouut, an interlocutory 
judgment of quod computct is first obtained: 
McPherson v. McPherson, 33 N. C. 391, 53 
Am. Dec. 416; Lee v. Abrams, 12 111. 111, on 
which no damages are awarded except rati- 
one intcrplacitationis; Cro. Eliz. S3; Gratz 
v. Phillips, 5 Binn. (Pa.) 564. 

The account is then referred to an auditor, 
who now generally has authority to exam- 
ine parties; Iloyt v. French, 24 N. II. .198 
(though such was not the case formerly) ; 
before whom issue of law and fact may be 
taken in regard to each item, which he must 
report to the court; 2 Vcs. 3SS; Thompson 
v. Arms, 5 Vt. 546; King v. Ilutchins, 26 N. 
H. 139; Crousillat v. McCall, 5 Binn. (Pa.) 
433; on their decision the auditors make up 
the account, report it and are discharged; 
id. Upon the facts reported by the auditor 
the court decides the law of the case; Mat- 
thews v. Tow r or, 39 Vt 433. Only tlie con- 
troverted items need be proved in an action 
on a verified account; Shuford v. Chinski 
(Tex.) 26 S. W. 141. 

A final judgment quod recuperet is entered 
for the amount found by him to be due; and 
the auditor’s account will not be set aside 
except upon a very manifest case of error; 
Appeal of Stebman, 5 Pa. 413; Tourne v. 
Kiviere, 1 La. Ann. 3S0. See Auditor. 

In case of mutual accounts the statute of 


limitations commences to run from the dafe 
of the last item on either side; 2 Wood, Lim. 
714; where the last item of a mutu-il run- 
ning account is within six years froni the 
commencemcnt of a suit, the statute d< os 
not apply; McFarland v. O’Neil, 155 Pa. 2r»u, 
25 Atl. 756; Chadwick v. Chadwick, 115 Mo. 
5S1, 22 S. W. 479; but in Yermont the debt 
runs from the date of the last credit, and 
not from the last debit; George v. Mach. Co., 
65 Vt. 2S7, 26 Atl. 722. 

If the defendant is found in surplusage, 
that is, is creditor of the plaintiff on balanc- 
ing the accounts, he cannot in this action 
recover judgment for the balance so due. 
Ile may bring an action of debt, or, by some 
authorities, a sci. fa., against the plaintilT, 
whereon he may have judgment and execu- 
tion against the plaintiff. See Palm. 512; 
1 Leon. 219; 3 Ivebl. 362; 1 Rolle, Abr. 599, 
pl. 11; Brooke, Abr. Accord , 62; 1 Rolle 87. 

As the defendant could wage liis law; 2 
Wms. Saund. 65 a; Cro. ElLz. 479; and as 
the discovery, which is the main ohject 
sought; 5 Taunt. 431; can be more readily 
obtained and questions in dispute more read- 
ily settled in equity, resort is generally liad 
to that jurisdiction in those states where a 
separate tribunal exists, or under statutes 
to the eourts of la\v; Gay v. Rogers’ Estate, 
18 Vt. 345; Brewster v. Edgerly, 13 N. II. 
275 ; King v. Lacey, 8 Conn. 499; Whitwell 
v. Willard, 1 Metc. (Mass.) 216. 

The fact that one possesses an open ac- 
count in favor of another is not presumptive 
evidence of thc holder’s ownership; Grcgg 
v. Alallett, 111 N. C. 74, 15 S. E. 936. In a 
statement of account it is not necessary to 
say “E. & O. E.”; that is implied; 6 El. & 
Bl. 69. 

ACC0UNT B00K. A book kept by a 
merchant, trader, mechanic, or other person, 
in which are entered from time to time the 
transactions of his trade or business. Sucli 
books, Avhen regularly kept, may be admitted 
iu evidence; Grecnl. Ev. §§ 115-llS; Bick- 
nell v. Mellett, 160 Mass. 32S, 35 N. E. 1130; 
Kohler v. Lindenmeyr, 129 N. Y.-49S, 29 N. 
E. 9o i. 

See Original Entries, Book of. 

ACC0UNT CURRENT. An open or run- 
ning account betw r een two parties. 

ACC0UNT RENDER. See Account. 

ACC0UNT STATED. An agreed balance 
of accounts. An account which has been ex- 
amined and accepted by the parties. 2 Atk. 
251. 

An account cannot become an account 
stated witli reference to a debt payable on 
a contingency; Tuggle v. Minor, 76 Cal. 96, 
18 Pac. 131. Althougli an item of an ac- 
count may be disputed, it may becoiue an 
account stated as to the items admittedly 
correct; Mulford v. Ca?sar, 53 Mo. App. 263. 

In Equity. Acceptance may be inferred 






ACCOUNT STATED 


110 


ACCOUNT STxVTED 


from circumstances, as where an account ls 
rendered to a merchant and no ohjection is 
made, after sufhcient time; 1 Sim. & S. 333; 
Murry v. Toland, 3 Jolins. Ch. (N. Y.) 5G9; 
Freeland v. Ileron, 7 Cra. 147, 3 L. Ed. 297; 
Pratt v. Weyman, 1 McCord Ch. (S. C.) 15G; 
Wood v. Ganlt, 2 Md. Ch. Dec. 433; Dows v. 
Durfee, 10 Barb. (N. ’C.) 213. Such an ac- 
count is deemed conclusive bctween tlie par- 
ties; 2 Bro. C. C. 62, 310; Desha v. Smith, 
20 Ala. 747; Conscqua v. Fanuing, 3 Johns. 
Ch. (N. Y.) 5S7; Stiles v. Brown, 1 Gill. 
(Md.) 350; Farmer v. Barnes, 5G N. C. 109; 
to the extent agreed upon; Troup v. Haiglit, 
1 Hopk. Ch. (N. Y.) 239; unless some fraud, 
mistake, or plain error is shown; Barrow v. 
Rhinelander, 1 Johns. Ch. (N. Y.) 550; Pratt 
v. Weyman, 1 McCord Ch. (S. C.) 156; and 
in such case, generally, the account will not 
be opened, but liberty to surcharge or falsi- 
fy will be given; 9 Ves. 2G5; 1 Sch. & L. 192; 
Ilutchins v. Ilope, 7 Gill (Md.) 119. A con- 
sideration and legal liability for each itern, 
aside from the stated accouut, is not essen- 
tial to sustain an action for the balance; 
Patillo v. Commission Co., 131 Fed. 6S0, G5 
C. C. A. 50S. 

At Law. An account stated is conclusive 
as to the liability of the parties, with refer- 
ence to the trausactions included in it; Mur- 
ray v. Toland, 3 Johns. Ch. (N. Y.) 5G9; ex- 
cept in cases of fraud or manifest error; 1 
Esp. 159; Goodwin v. Insurauce Co., 24 Conn. 
591; Martin v. Beckwith, 4 Wis. 219; White 
v. Walker, 5 Fla. 478. See Ogden v. Astor, 
4 Sandf. (N. Y.) 311; Neff v. Wooding, 83 
Va. 432, 2 S. E. 731. 

Acceptance by the party to be charged 
must be shown; Bussey v. Gant’s Adm’r, 10 
Humphr. (Tenn.) 238; Lee v. Abrams, 12 
111. 111. The acknowledgment that the sum 
is due is sufficient ; 2 Term 4S0 ; though there 
be but a single item in the account; 13 East 
249; 5 M. & S. G5. 

The acceptance need not be in express 
terms; Powell v. R. R., 65 Mo. G58; Volken- 
ing v. De Graaf, 81 N. Y. 26S. Acceptance 
may be inferred from retaining tbe account 
a sufficient time without making objection; 
Freeland v. 'Heron, 7 Cra. (U. S.) 147, 3 
L. Ed. 297; Jones v. Dunn, 3 W. & S. (Pa.) 
109; Dows v. Durfee, 10 Barb. (N. Y.) 213; 
Ogden v. Astor, 4 Sandf. (N. Y.) 311; Patil- 
lo v. Commission Co., 131 Fed. G80, G5 C. C. 
A. 508; and from other circumstances; Bcr- 
ry v. Pierson, 1 Gill (Md.) 234. 

If the parties liad already corne to a dis- 
agreement when the account is rendered, as- 
sent cannot be inferred frorn silence; Ed- 
wards v. Hoeffinghoff, 38 Fed. 635. 

A definite ascertained sum must be stated 
to be due; Andrews v. Allen, 9 S. & R. (Pa.) 
241. 

It must be made by a compctent person , 
excluding infants and those who are of un- 
sound mind; 1 Term 40. 


Husband and wife may join and state an 
account with a third person; 2 Term 483; 
16 Eng. L. & Eq. 290. 

An agent may bind his principal; Murray 
v. Toland, 3 Johns. Ch. (N. Y.) 569; but he 
must show his authority ; Thallhimer v. 
Brinckerhoff, 4 Wend. (N. Y.) 394, 21 Am. 
Dec. 155; Harvey v. Ry. Co., 13 Hun (N. Y.) 
392. Partners may state accounts; and an 
action lies for the party eutitled to the bal- 
ance; Ozeas v. Johnson, 4 Dall. (Pa.) 434, 
1 L. Ed. S97; Lamalere v. Caze, 1 Wash. 
C. C. 435, Fed. Cas. No. 8,003; Kidder v. 
Rixford, 10 Vt. 169, 42 Am. Dec. 504. 

The acceptance of the account is an ac- 
knowledgment of a debt due for the balance, 
and will support assumpsit. It is not, there- 
fore, necessary to prove the items, but only 
to prove an existing debt or demand, and 
the stating of the account; Ware v. Dudley, 
16 Ala. 742; Auzerais v. Naglee, 74 Cal. G0, 
15 Pac. 371. 

Facts known to a party when he settles 
an account stated cannot be used later to 
impeach it; Marmon v. Waller, 53 Mo. App. 
610; and it should not be set aside except 
for clear showing of fraud or mistake; 
Greenhow v. Edler, 51 Fed. 117; Marmon v. 
Waller, 53 Mo. App. 610. 

On an account stated and a balance due, 
a promise is lmplied to pay this balance on 
demand; a subsequent promise differing 
therefrom is nudum pactum. Odger, C. L. 
G83. 

ACC0UNTANT. One who is versed in 
accounts. A person or officer appointed to 
keep the accounts of a public company. 

He wffio renders to another or to a court 
a just and detailed statement of the prop- 
erty wffiich he holds as trustee, executor, 
administrator, or guardian. See 16 Viner, 
Abr. 155. 

ACCOUNTANT GENERAL. An officer of 
tlie English Court of Chancery, by w T hom the 
moneys paid into court are received, depos- 
ited in bank, and disbursed. The office ap- 
pears to have been established by an order 
of May 2G, 1725, and 12 Geo. I. c. 32, before 
w T hich time the effects of the suitors were 
locked up in the vaults of the Bank of Eng- 
land, under the care of the masters and two 
of the six clerks; 1 Smith, Ch. Pr. 22. 

ACCOUNTANTS, C H ARTERED. Persons 
skilled in the keeping and examination of 
accounts, who are employed for the purpose 
of examining and certifying to the correct- 
ness of accounts of corporations and others. 
The business is usually carricd on by corpo- 
rations. See Auditor. 

ACC0UPLE. To unite; to marry. 

ACCREDIT. In International Law. To 

acknowledge; scnd (an envoy) w r ith creden- 
tials. 

Used of tke act by whicb a diplomatic agent is 
acknowledged by the government to which he ls 
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sent. This at oDce makes his public character 
known and becomes his protectlon. It is used also 
of the act by which his sovereign commissions him. 
Thls latter use is now the accepted one. 

ACCBESCERE (T.at.)- To grow to; to be 
nnited witli; to increase. 

The term ls used in speaking of islands whlch are 
formed in rivers by deposlt; Calvinus, Lex.; 8 
Kent 428. 

It is used in a related sense in the com- 
mon-law phrase jus accrcscnicli , tlie right of 
survivorship; 1 Washb. R. P. 426. 

In Pleading. To commence; to arise; to 
accrue. Quod actio non accrcvit infra scx 
(innos , tliat the action did not accrue within 
six ycars; 3 Chit. Pl. 914. 

ACCRETION (Lat. accrcscci'c, to grow to). 
The increase of real estate by tlie addition 
of portions of soil, by gradual deposition 
through the operation of natural causes, to 
that already in possession of the owner. 3 
Washb. R. P. (5th cd.) 50. 

The term alluvion is applied to the deposit itself, 
while accretion rather denotes the act. 

If an island in a non-navigable stream re- 
sults from accretion, it belongs to the owncr 
of the bank on the same side of the filuni 
aquv; 3 Washb. R. P. 00; 2 Bla. Corn. 

201, n.; 3 Kent 42S; Hargrave, Law Tracts 
5; Halc, de Jur. Mar. 14; 3 Barn. & C. 91, 
107; Ex parte Jennings, 6 Cow. (N. Y.) 537, 
10 Am. Dec. 447; Ingraham v. Wilkinson, 4 
Pick. (Mass.) 208, 16 Am. Dec. 342; Wood- 
bury v. Short, 17 Vt. 3S7, 44 Am. Dec. 344. 

“It is geuerally conccded that the riparian 
title attaches to subseiiuent accretions to the 
land effccted by the gradual and impercepti- 
ble operation of natural causes. But wheth- 
er it attaches to land reclaimed by artificial 
means from the bed of the river, or to sud- 
den accretions produced by unusual fioods, is 
a qucstion wliich each state decides for it- 
self;” Barney v. Keokuk, 94 U. S. 337, 24 
L. Ed. 224; Missouri v. Nebraska, 396 U. S. 
23, 25 Sup. Ct. 155, 49 L. Ed. 372; Goddard 
v. Winchell, 86 Ia. 71, 52 N. W. 1124, 17 L. 
R. A. 78S, 41 Am. St. Rep. 4S1. As a general 
rule, such accretions do not belong to the 
riparian owner; City of Victoria v. Scliott, 
9 Tex. Civ. App. 332, 29 S. W. 681; Cox v. 
Arnold, 329 Mo. 337, 31 S. W. 592, 50 Am. 
St. Rep. 450; Cooley v. Goklen, 117 Mo. 33, 
23 S. W. 100, 21 L. R. A. 300; hut if, after an 
avulsion, an accretion forins within thc orig- 
inal land Iinc, it bclongs to tlie riparian own- 
er, though separated from the main Iand 
by a slough; Mintou v. Steele, 125 Mo. lSi, 
28 S. W. 746. Land remade by accretion 
after it has been washcd away belongs to the 
original proprietor; Occau Citv Ass'n v. 
Shrivev, 64 N. J. L. 550, 46 Atl. 690, 51 L. 
R. A. 425, n., which see as to the right of 
the owner to follow accretions across a di- 
vision line previously submerged by the ac- 
tion of the water. 

Howevcr accretions may be commenced or 
continued, the right of oue who is the owuer 


of uplands to follow and appropriate them 
ceases when tlie formation pas«es laterally 
the land of his conterminous neighl or ; Mul- 
ry v. Norton, 100 N. Y. 425, 3 N. E. 581. 33 
Am. Rep. 206, where a bar separated from 
the mainland by a lagoon was claimed as an 
accretion by the owner of the portion of the 
bar where thc forination begam This bar 
merely replaccd a formation which had leen 
ln part washed away, and the court said th \ 
the owner of the nucleus of the bar could 
not, even if the process of its extension was 
effected by accrotion, claim beyond the poin 
wliere such accretions began to be adjacent 
to the properly of adjoining owners. See 51 
L. R. A. 425, n. 

An accretion formed on the other side of 
a public street wliich Lounds the property of 
an individual belongs to the street, if tlie 
fee of that is in the public; Ellinger v. R. 
Co., 112 Mo. 525, 20 S. W. 800; City of St 
Louis v. It. Co., 114 Mo. 13, 21 S. W. 202. A 
reliction formed l>y the gradual drying up of 
a lake helongs to the riparian owners; Poyn- 
ter v. Chipman, S Utah, 442, 32 Pac. G90; 
Olson v. Huntamer, 6 S. D. 3G4, 61 N. W. 
479; hut not one formed by artificial drain- 
age ; Noyes v. Collins, 92 Ia. 566, 61 N. W. 
250, 26 L. R. A. 609, 54 Am. St. Rep. 571. 

See Avxjlsion ; Alluvion ; Riparlvn Pf.o- 
prietor; Island; Reliction. 

ACCR0ACH. To attempt to exercise roy- 
al power. 4 Bla. Com. 76. 

A knlght who forcibly assaulted and detalned one 
of the king’s subjects tili he paid bim a sum of 
money waa hcld to have committed treason on the 
ground of accroachment; 1 Ilale, Pl. Cr. S9. 

In French Law. To delay. Whishaw. 

ACCRUAL, CLAUSE 0F. A clause in a 
deed of settlement or a will providiug that 
the sliare öf one dying shall vest in the sur- 
vivor or survivors. 

ACCRUE. To grow to; to be added to; 
to beeome a prescnt right or demand, as the 
interest acerues on the principal. Aceruing 
costs are those which become due and are 
created after judgment ; as tiie costs of an 
execution. See Jolmson v. Ins. Co.. 91 111. 95, 
33 Am. Rep. 47: Strasser v. Staats, 59 Ilun 
143, 13 N. Y. Supp. 167. 

To rise, -to happen, to come to pass; as 
the statute of limitation does not coinmence 
running until the cause of action has ac- 
crucd; Scheerer v. Stanley, 2 Rawle (Pa ' 
277; Braddec v. Wiley, 10 Watts (Pa.) 363: 
Racon, Abr. Limitation of Aciions (D, 3>; 
Emerson v. The Shawano City, 10 Wis. 433. 
A cause of action accrucs wlien suit may be 
eommenced for a breaeh of contract; Aiuy v. 
Dubuque, 9S U. S. 470, 25 L. Ed. 228. It is 
distinguished from sustnin; Adams v. Brown. 
4 Litt. (Ky.) 7; aml from owing; G C. B. N. 
S. 429; Gross v. Parteuheimer, 159 Pa. 556. 
2S Atl. 370; but see Cuteliff v. McAnally, 88 
Ala. 507, 7 Soutli. 331; Eay v. Holloran, 35 
Barb. (N. Y.) 295. 







ACCUMULATION, TIIUST FOIl 


1112 


ACKXOWLEDGMENT 


ACCUMULATION, TRUST F 0 R. Scc Fer- 

PETUITY. 

ACCUMULATIVE LEGACY. Sce Leoacy. 

ACCUSATION. A cliarge inade to a com- 
petcnt oIlicM r against one who Las committcd 
a crime, so that lie may bo broujdit to justice 
and punishment. 

A ncgkct to accuse may ln some casns be consid- 
cred a mi-dcm<anor, or mi. prision (whicli see) ; 1 
Brown, Civ. Law 247; 2 id. 3.s9; Inst. hb. 4, tit. 1S. 

It is a rule that uo man is bound to accuse him- 
self or tcrtify against himself in a criminal case; 
7 Q. B. H6. A man is competent, though not com- 
pellabie, to prove his own crime: 14 Mecs. & W. 

2öG. See Evidence ; Interest; Witness. 

ACCUSE. To charge or impute the com- 
mission of crime or immoral or disgraceful 
conduct or oilicial dclinqucuey. It does not 
uecessarily iinport the charge of a crime by 
judicial proeedure; State v. South, 5 Rieli. 
(S. C.) 489, 4l).‘J; Com. v. O’Brien, 12 Cush. 
(Mass.) S4; Robbins v. Smith, 47 Conn. 1S2; 
1 C. & P. 479. Sce People v. Braman, 30 
Mich. 4G0, where the court was divided as 
to the meaning of the term, Cooley, C. J., and 
Ohristiancy, J., holding that it meant any 
pullic accusation of crime as well as a for- 
mal complaint, and Graves and Campbell, 
JJ., contra; and Com. v. Cawood, 2 Va. Cas. 
527 whero, Barbour, J., dissenting, it was 
held that one is uot accusccL until indicted. 

ACCUSED. One who is cliarged with a 
orime or misdemeanor. See People v. Bra- 
man, 30 Mieh. 468. The term cannot be said 
to apply to a defendant in a civil ac-tion; 
Oastle v. Hon.ston, 19 Kan. 417, 37 Am. Itep. 
127; and see Mosby v. Ins. Co., 31 Gratt. 
(Va.) C29. 

ACCUSER. One who makes an aecusa- 
tion. 

A C C U ST 0 M E D . Habitual; often used, 
synonymous with usual; Farwell v. Smith, 
16 N. J. L. 133. 

ACEQUIA. A caual for irrigation; a pub- 
lie ditch. 

Where irrigation is neeessary, as in New 
Mexico, there is much legislation respecting 
public ditches and streams, and those used 
for the purpose of irrigation are declared to 
be “publir ditches or acequias” ; Comp. L. 
N. Mex. tit. 1, ch. 1, § 6. 

ACHAT, also ACHATE, ACHATA, ACH- 

ET. In Frcnch Law. A purehase. 

It Is used in some of our law-books, as weh as 
achctor, a purchaser, which in some ancient stat- 
utes mcans purveyor. Stat. 36 Edw.,111. ; Merlin, 
Rêpert. 

ACHERSET. An ancient English measure 
of grain, supposed to be tbe same witb our 
quarter, or eight bnshels. 

ACKNOWLEDGMENT. The aet of one 

who has exeeuted a deed, in going before 
some competent oüieer or court and deelar- 
ing it to be his act or deed. 

The acknowledgment is certified by the officer or 
court; and the term acknowiedgment is sometiracs 
used to designate the certificate. 


The function of an acknowledgment !s two-fold: 
to authorize the deed to be given in evidence with- 
out further proof of lts execution, and to cntitie it 
to be recordcd. Tbe same purposes may be accom- 
plished by a subscribing witness going before tho 
offlcer or court and making oath to thc fact of tbo 
execution, which is certiiied in the samo manncr ; 
but in some states this is only permitted in case of 
the death, absence, or refusai of the grantor. In 
some of tho stales a dccd is vold except as bctween 
the parties and their privles, unless acknowledged 
or proved. 

Nature of. In somo states the act is held 
to be a judicial or quasi-judieial one; Was- 
son v. Connor, 54 Miss. 351; Ifarmon v. 
Magee, 57 Miss. 410; Grider v. Mortgage Co., 
99 Ala. 281, 12 Routh. 775, 42 Am. St. Bcp. 
5S (changing the rule of earlier cases); 
Thompsou v. Mortgage Security Co., 110 Ala. 
400, 1S South. 315, 55 Am. St. Bep. 29; Heil- 
man v. Kroh, 155 Pa. 1, 25 Atl. 751 ; Murrell 
v. Diggs, 84 Va. 900, 6 S. E. 461, 10 Am. St 
Rep. 893; while in others it is hebl to he a 
ministerial act; Lynch v. Livingston, G N. 
Y. 422; Loree v. Abner, 57 Fed. 159, 6 C. C. 
A. 302; FoTd v. Osliorne, 45 Ohio St. 1, 12 
N. E. 526; Learned v. Riley, 14 Allen (Mass.) 
109. 

V/ho may take. An oflicer related to the 
parties; Lyneli v. Livingston, 6 N. Y. 422; 
Remington Paper Co. v. O’Dougherty, S1 N. 
Y. 474. The presumption is that tbe officer 
took it witbin his jurisdiction; Morrison v. 
White, 16 La. Ann. 100; Rackleff v. Norton, 
19 Me. 274; Bradley v. West, 60 Mo. 33; 
and that it was duly executed; Albany 
County Savings Bank v. McCartv, 71 Hun 
227, 24 N. Y. Supp. 991. 

In some states a notary cannot take ac- 
knowledgmcnt in anotber county than the 
one within which he was appointed and re- 
sides; Utica & Black River R. Co. v. Stew- 
art, 33 IIow. Pr. (N. Y.) 312; Rehkoph v. 
Miller, 59 111. App. 662; nor the attorney of 
record; Gilmore v. Hempstead, 4 IIow. Pr. 
(N. Y.) 153; Thurman v. Cameron, 24 Weud. 
(N. Y.) 91 ; Hughes v. Wilkinson’s Lessee. 37 
Miss. 482; Iledger v. Ward, 15 B. Mon. (Ky.) 
106; nor if his term lias expired ; Gilbraith 
v. Gallivan, 7S Mo. 452; Carlisle v. Carlisle, 
7S Ala. 542. In Pennsylvania, by stntute, a 
notary may act anyv/here witbin the state; 
Aets, 1893, p. 323. 

Taking an acknowledgment is not public 
business sueh as may not be transacted on a 
legal holiday; Slater v. Seliack, 41 Minn. 
269. 43 N. W. 7. 

One cannot take an acknowledgment of 
a deed in whicli he has any interost; Bea- 
mau v. Whitney, 20 Me. 413; Groesbeck v. 
Seeley, 13 Micb. 320 ; Wasson v. Connor, 54 
Miss. 351 ; Brown v. Moore, 38 Tex. 645; 
Withers v. Baird. 7 Watts (Pa.) 227, 32 Am. 
Dee. 754. Contra, Davis v. Beazley, 75 Va. 
491: Dail v. Moore, 51 Mo. 589; West v. 
Krebaum, SS 111. 263; Green v. Abraham, 43 
Ark. 420. 

Sufficiency of. Certificate need only sub- 
stantially comply with the statute. The fact 
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of acknovvledgment and tüe laemlty of the 
parties are the essential parts, aud must be 
stated; Iiryan v. Ramirez, 8 Cal. 401, 08 
Am. Dec. 340; Morse v. Clayton, 13 Smedes 
& M. (Miss.) 373; Alexander v Merry, 9 Mo. 
514. 

The general rule applied in cases of gram- 
matical or clerical 'errors is tliat the eourts 
will disregard obvious mistakes, and read 
luto the acknowledginent the proper word. if 
sucli word can be easil.v ascertained ; Merrltt 
v. Yates, 71 111. G30, 23 Am. Rep. 12S; Cairo 
& St. L. R. Co. v. Parrott, 92 111. 19 i; Durst 
v. Dangherty, S1 Tex. 650, 17 S. W. 3S8; Mc- 
Cardia v. P.niings, 10 N. D. 373, 87 N. W. 
100S, SS Am. St. Rep. 729; Frostburg Mut. 
Rldg. Ass’u v. Brace, 51 Md. 50S; llughes v. 
Wrlght, 100 Tex. 511, 101 S. W. 789, 11 L. 
R. A. (N. S.) 643, 123 Am. St. Rep. 827: but 
lt is licld that important words omitted can- 
not be supplied by intendment ; Jackway v. 
Gault, 20 Ark. 190, 73 Am. Dec. 491; Hayden 
v. Westcott, 11 Coun. 129; Newman v. Sam- 
uels, 17 Ia. 52S; Wetmore v. Laird, 5 Biss. 
160, Fed. Cas. No. 17,467. 

In the following cases it was held that 
the statute must be strictly complied with ; 
Buell v. Irwin, 24 Micli. 145; Rogers v. 
Adams, 66 Ala. G00; Myers v. Boyd, 96 Pa. 
427; Wetmore v. Laird, 5 Biss. 160, Fed. 
Cas. No. 17,467; Tully v. Davis, 30 111. 103, 
S3 Am. Dcc. 179; Ridgely v. Howard, 3 II. 
& McK. (Md.) 321. Where a notary takes 
the acknowledgment and attaches liis seal, 
bnt fails to sign his name, it is not sulD- 
cient; Clark v. Wilson, 127 111. 429, 19 N. E. 
860, 11 Am. St. Rep. 143. 

Effect of. Only purcliasers for value can 
'ake advantage of defects; Mastin v. Halley, 
61 Mo. 190. 

An acknowlcdged deed is evidencc of seizin 
in the grantee, and authorizes recording it; 
Ivellogg v. Looinis, 16 Gray (Mass.) 48. 

An unacknowledged deed is good between 
the parties and subsequent purchasers with 
actual notice; Gray v. Flrich, S Kan. 112; 
Kellogg v. Loomis, 16 Gray (Mass.) 48; Ste- 
vens v. Hampton, 46 JIo. 404 ; Bishop v. 
Schneider, 4G Mo. 472, 2 Am. Rep. 533; Ryan 
v. Carr, 46 Mo. 4S3. 

The certificate will prevail over the un- 
supported denial of the grantor; Lickmon 
v. Ilarding, 65 111. 505. 

Identification of Grantor. An introduction 
by a common friend is sufficient to justifv 
oflicer in making eertificate; Carjienter v. 
Dcxter, S Wall. (U. S.) 513, 19 I,. Ed. 426. 
Contra, Jones v. Bach, 4S Barh. (N. Y.) 50S? 
Nippel v. Ilammond, 4 Col. 211. Seo Ac- 

QUAINTED. 

A notary imposed upon by a personation 
is liable ouly for clear negligence. It is a 
legal presumption that lie acted on reasou- 
able information, and his absence of mem- 
ory as to details of what occurred does not 
destroy tha-t presumption; Com. v. Uaines, 
97 Pa. 22S. 

Bouv.—8 


dhe certificate is not invalidated by wan f 
of recolleKion of the oflicer; Tooker v. 
Sloan, 30 N. J. Eq. 394 ; nor by mistake in, 
or omission of, tlie date; Iluxley v. Ilarrold, 
62 Mo. 516 ; Kolly v. Rosenstock, 45 Md. 3 V 9 ; 
Webh v. Huff, 61 Tex. 677; Yorty v. I’aine, 
62 Wis. 154, 22 N. W. 137. 

It is always permissihle to show that th«* 
party never appeared before the olhcer an*l 
acknowledged the deed; Donahue v. Mills, 
41 Ark. 421; Pickens v. Knisely, 29 W. Ya. 
1, 11 S. E. 932, 6 Am. St. Rop. 622; but if 
he appeared, the recitals in thc ccrtififate of 
acknowledgment can only be impeaclied for 
fraiul or imposition, witli knowledge hrought 
home to the grantee; Bouvier-Iaeger Coal 
Land Co. v. Syphor, 186 Fed. 660. 

Correction. Where a notary fails to set 
forth tlie necessnry facts, he inay correct hls 
eertificate, and may be compelled by manda- 
mus, but equity has no jurisdbtion to cor- 
rect it; Wannall v. Kem, 51 Mo. 150; Hnteh- 
inson v. AinsWorth, 63 Cal. 280; Merritt v. 
Yates, 71 111. 636, 23 Am. Rep. 12S. 

See paper by Judge Cooley, 4 Amer. Bar 
Assoc. 1881. 

ACKNOWLEDGMENT M0NEY. A sum 

paid hy tenants of copyliold in some parts of 
England, as a recognition of tlieir superior 
lords. Cowell; Blount. Called a fine by 
Blackstone; 2 Bla. Coin. 9S. 

ACOLYTE. An iuferior church servant, 
who, next under the sub-deacon, follows and 
waits upon the priests and deacons, and per- 
forms the offices of lighting the candles, cnr 
rying the bread and wine, and paying other 
servile attendauce. Spelman; Coweli. 

ACQUAINTED. Ilaving personal knowl- 
edge of. Kelly v. Calhoun. 95 U. S. 710, 21 
L, Ed. 544. Acquaintance exprcsses less than 
familiarity; In re Carpenters E^tate, 94 
Cal. 406, 29 Pac. 1101. It is “familiar knowl- 
edge”; Wyllis v. Haun, 47 Ia. 614; Chauvin 
v. Wagner, 1S Mo. 531. To be ‘Ter^nally 
acquainted with,” aud to “know personully, 
are equivalent terms: Kelly v. Calhc»un. 9 » 
U. S. 710, 24 L. Ed. 544. When used with 
reference to a paper to which a certificate or 
afiidavit is attached, it indicates a substan 
tial knowledge of the subject-matter thereof. 
Bohan v. Casey, 5 Mo. App. 101; U. S. v. 
Jones, 11 Blatchf. 90, Fed. Cas. No. 15,491. 

AjCQUEREUR. In Frcnch and Canadian 
Law. One who acquires title, particularly t** 
immovable property, hy purchase. 

ACQUEST. An estate acquired by pur- 
chase. 1 Reeves, Ilist. Eng. Law 56. 

ACQUETS. In Civil Law. Troperty 
which has heen acqulred by purchase, gift, or 
otlierwise tlian by succession. Immovable 
property which has beeu acquired othorwise 
thau hy suceessiou. Mcrliu, Itepert. 

The profits of all thc ellects of which the 
hnsband has the administration and enjoy- 
rneut, either of right or in faet, of the prod- 
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uce of the joiut iudustry of botli husband 
and wife, aud of the estates which tliey may 
aaiuire during the marriage, either by dona- 
tions made jointly to them both, or by pur- 
cliase, or iu any other similar way, even al- 
though the purchase he only in the name of 
one of thc two, and not of both. 

This is the signification attachcd to the 
word in Louisiana; La. Civ. Code 2371. Tho 
rule arplies to all luarriages coutracted in 
that state, or out of it, when the parties aft- 
erward go there to live, as to acquets after- 
ward made tliere. The acquets are divided 
into two equal portious hetween the husband 
and wife, or betwccn thcir licirs at the dis- 
solution of their marriage. 

The parties may, liowever, lawfully stipu- 
iate there shall he no community of profits 
or gaius; bnt have uo right to ngree that 
they shall be goverued by the laws of anoth- 
er country ; Bourcier v. I.anusse, 3 Mart. 
O. S. (La.) 5S1; Saul v. Ilis Creditors, 5 
Mart. N. S. (La.) 571. 1G Am. Dec. 212. See j 
2 Keut 153, n. See Community; Conquets. 

As to the seuse in which it is used in Can- 
ada, see 2 LoV. Can. 175. 

ACQUIESCENCE. A silcnt appearance of 
consent. Worcester, Dict. 

Failnre to make any objections. 2 Phii. j 
117; S Ch. Div. 2SG; Scott v. Jackson, 89 
Cal. 25S, 2G Pac. S9S. Submission to an act 
of which one had knowledge. See Pence v. 
Langdon, 99 U. S. 57S, 25 L. Ed. 420. It 
imports full knowledge; 3 De G. F. & J. 58. 
Tacit assent to an ultra vires act, after' 
knowledge of it, causing innocent third per-! 
sons to assurne positions of which they can- 
not be deprived without loss. Rabe -v. Dun- 
lap, 51 N. J. Eq. 40, 25 Atl. 959; Kent v. i 
Mining Co., 7S N. Y. 159. 

It ls to be distinguished from avowed consent, on 
the one hand, and from open discontent or opposi- 1 
tion, on the other. It amounts to a consent which 
is impliedly given by one or both parties to a prop- 
osition, a clause, a condition, a judgment, or to any 
^act whatever. 

It implies active, as distinguished from 
lachcs, wliich implies passive assent; Lux 
v. Ilaggin, G9 Cal. 255, 4 Pac. 919, 10 Pac. ; 
G74. 

When a party is bound to elect between a 
paramount right and a testamentary dispo- 
sition, his acquiescence in a state of things 
which indicates an election, when he was 
aware of his rights, will he prima facie ’evi- 
dence of such election. See 2 Rop. Leg. 439; 

1 Ves. 335 ; 12 id. 13G; 3 P. Wms. 315. The 
acts of acquiescence which constitute an im- 
plied elec-tion must hc» decided rather by the 
circumstances of each case, than hy any gen- 
eral principle; 1 Swans. 3S2, note, and the 
numerous cases there cited. 

Acquiescence in the acts of an agent, or 
one who has assumed that .character, will 
be equivalent to an express authority; 2 
Kcnt 47S; Story, Eq. Jur. § 255; U. S. v. 
Snyder, 4 Wash. G. C. 559, Fed. Cas. No. 


1G,351; Richmond Manuf’g Co. v. Starks, 4 
Mas. 29G, Fed. Cas. No. 11,S02 ; Bell v. Cun- 
ningham, 3 Pet. (U. S.) G9, 81, 7 L. Ed. GOG; 
Erick v. Johnson, G Mass. 193; Towle v. 
Stevenson, 1 Johns. Cas. (N. Y.) 110; Vianna 

V. Barclay, 3 Cow. (N. Y.) 2S1. 

Mere delay in repudiating an agent’s un- 
authorizcd contract will not ratify it, hut is 
evidence from which tlie jury may so iiifer ; 
Meyer v. Smith, 3 Tex. Civ. App. 37, 21 S. 

W. 995; Imt the disapproval must be within 
a reasonable time; Johnson v. Carrere, 45 
La. Ann. 847, 13 South. 195; and if payment 
has been made to an agent after his author- 
ity has bceu revoked, the presumption is that 
he has accounted to the principal when thero 
is long-continued silence on the latter’s part; 
Long v. Thayer, 150 U. S. 520, 14 Sup. Ct. 
189, 37 L. Ed. 11G7. 

See Agency; Estoppel. 

ACQUIETANDIS PLEGIIS. A writ of 
justices, formerly lying for the surety 
against a creditor who refuses to acquit him 
after the debt has been satisfied. Reg. of 
Writs 158; Cowell; Blount. 

ACQUIRE (Lat. ad , for, and qucerere, to 
seek). To make property one’s own. To 
gain permanently. 

It is regularly applied to a permanent ac- 
quisition. A man is said to obtain or pro- 
cure a mere temporary acquisition. It has 
been held to include a taking by devise: 
Santa Clara Female Academy v. Sullivan, 
116 111. 375, G N. E. 1S3, 5G Am. Rep. 776. 

ACQUISITI0N. The act hy which a per- 
son procures the property in a thing. 

The thing the property in which is se- 
cured. 

Original acquisition is that by which a 
man secures a property in a thing which is 
not at the time he acquires it, and in its 
then existing condition, the property of any 
other individual. It may result from oc- 
cupancy; 2 Kent 2S9; accession; 2 Kent 
293; intellectual labor — namely, for inven- 
tions, which are secured by patent rights; 
and for the authorship of books, maps, and 
charts, which is protected by copyrights; 1 
Bouv. Inst. 50S, n. 

Derivativc acquisitions are those which 
are procured from others, either by act of 
law or by act of the parties. Goods and 
chattels may change owners by act of law 
in the c-ases of forfeitnre, succession, mar- 
riage, judgment, insolvency, and intestacy; 
or hy act of the parties, as by gift or sale. 

An acquisition may result from the act of 
the party himself, or those who are in his 
power acting for him, as his children while 
minors; Gale v. Parrot, 1 N. H. 2S. See Dig. 
41. 1. 53; Inst. 2. 9. 3. 

ACQUITIYIENT. See Absolutton. 

ACQUITTAL. A release or discharge 
from an obligation or engagement. 

According to Lord Coke, there are three kinds of 
acquittal, namely: by deed, when the party re- 
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leases the obllgatlon; by prescrlptlon ; by tenure; 
Co. Lltt 100 a. 

The absolution of a party charged with a 
crime or misdemeanor. 

The ahsolution of a party accused on a 
trial before a traverse jury. Shackleford v. 
Smith, 1 Nott & McC. (S. C.) 3G; Teague v. 
Wilks, 3 McCord (S. C.) 4G1. Though fre- 
quently expresscd as “by .the jury,” it Is in 
fact by the judgment of the court; 7 M. & G. 
4S1. 

Acquittals in fact are those wbich take 
place when the jury, upon trial, ünds a ver- 
dict of not guilty. 

Acquittals in taw are those which take 
place by mere operation of law; as where 
a man has been charged merely as an ac- 
cessary, and the principal has been acquit- 
ted. Coke, 2 Inst. 3G4. 

An acquittal is a bar to any future prose- 
cution for the oflence alloged in the first in- 
dictment. 

If accused is placed upon trial under a 
valid indictment before a legal jury, and 
the latter is discliarged by the eourt without 
good cause and witliout defendant’s consent, 
it is equivalent to an acquittal; State v. 
Walker, 2G Ind. 34G; Mount v. State, 14 
Ohio 205, 45 Am. Dec. 542; Klock v. People, 
2 Farker Cr. R. (N. Y.) G7G. There may be 
an acquittal by reason of a discharge wfith- 
out a trial on the merits; Junction City v. 
Keeffe, 40 Kan. 275, 10 Pac. 735. Acquittal 
discharges from guilt, pardon only from puu- 
ishment; Younger v. State, 2 W. Ya. 579, 9S 
Am. Dec. 701. 

When a prisoner has been acquitted, he 
becomes competent to testify either for the 
government or for his former co-defendants; 
7 Öox, Cr. Cas. 341. And it is clear, that 
where a married defendant is entirely re- 
moved from the record by a verdict pro- 
nounced in his favor, his wife may testify 
either for or against any other persons who 
may be parties to the record; 12 M. & W. 
40; S Carr. & P. 2S4. See Jeopardy; Autre- 
fois Acquit ; Autrefois Convict. 

ACQUITTANCE. An agreement in writ- 
ing to discliarge a party from an engagement 
to pay a sum of money. It is evidence of 
payiuent, and differs from a release in this, 
that the latter must be under seal, wliile au 
acquittance need not be under seal. Pothier, 
Oblig. n. 7S1. See 3 Salk. 20S; Co. Litt. 
212 ö, 273 a; Milliken v. Browu, 1 Kawle 
(Pa.) 391. 

ACQUITTED. See Acquittal. 

ACRE. A quantity of land containing one 
hundred and sixty square rods of land, in 
whatever shape. Cro. Eliz. 47G, GG5; G Co. 
G7; Co. Litt. 5 b. The word formerly signi- 
fied an open field; whence acrc-fight , a con- 
test in an open field. Jacob, Dict. 

The measure seems to liave been variable 
in amount in its earliest use, but was fixed 
by statute at a remote period. As originally 


used, it was applic-able especially to meadow- 
lands; Cowell. Originally a strip in the 
fields that was ploughed in the forei** - n. 
Maitland, Domesday and Beyond 3s7. 

ACRE RIGHT. “The sliare of a ritizen of 
a New England town iu the commou lands. 
The value of tlie acre right was a lixcd 
quantity in each town, but varied in differ- 
ent towns. A 10-acre lot or rigbt in a ccr- 
tain town was equhaleut to 113 acres of 
upland and 12 acres of meadow, and a cer- 
tain exact proportion was maiutained be- 
tween the acre right and salable lands.” Me<- 
sages, etc., of tbe Presideiits, Itichardson, 
X, 230. 

ACR0SS. From side to side. Transverse 
to tlie length of. Ilaiuiibal & St. J. U. Co. 
v. Packet Co., 125 U. S. 2G0, 8 Sup. Ct. 874, 
31 L. Ed. 731 ; but see Appcal of Bennett's 
Branch Iinp. Co., G5 Pa. 212. lt may uieaii 
over; Brown v. Meadv, 10 Me. 301. 25 Am. 
Dec. 248. See Comstock v. Yan Deusen, 5 
I’ick. (Mass.) 1G3, where a grant of a right 
of way across a lot of land was held not to 
meau a right to enter at one side. go partly 
across and come out at a place on the same 
side. 

ACT (Lat. agcre , to do; actus , done). 
Something done or establislied. 

In its general legal sense. the word may denote 
somethlng done' by an Individual, as a prlvate 
citizen, or as an officer; or by a body of men, as a 
legislature, a council, or a court of justice; includ- 
ing not merely physical acts, but also det rees, 
edicts, laws, judgments, resolves, awards, aud dc- 
terminations. Some general laws made by the Con- 
gress of the Unlted States are styled joint re olu- 
tions, and these have the same force and effcct as 
those styled acts. 

An instrument in writing to verify facts. 
Webster, Dict. 

It is used ln thls sense of the publi hed acts o-f 
asscmbly, congrcss, etc. In a sense approaching 
this, it has been held ln trials for treason that 
letters and other written documents were acts; 1 
Fost. Cr. Cas. 19S ; 2 Stark. 116. 

In Civil Law. A writing which states in u 
legal form that a thing has been doue, said, 
or agreed. ISIerlin, Röport. 

Privatc acts are those made by private 
persons as registers in relation to tbeir re- 
ceipts and expendilures, schednles, acquit- 
tances, and tbe like. Nov. 73, c. 2; Code 7. 
32. G; 4. 21; Dig. 22. 4; La. Civ. Code art. 
2231 to 2254; 8 Toullier, Droit Civ . Francais 
94. 

Acts undcr private signaturc are tliose 
which have been made by private individ- 
uals under tbeir hands. An act of thls kind 
does not acquire the force of an authoiitic 
act b.v being registercd in the ofiice of a no- 
tary; Marie Louise v. Cauchoix, 11 Mart. 
O. S. (La.) 243; Priou v. Adarus, 5 Mart. N. 
S. (La.) G03; unlcss it has becn prop*erly ac- 
kuowledged before the ofiicer by the parties 
to it; Bullard v. Wilson, 5 Mart. N. S. (La.) 
19G. 

Pubtic acts are those which have a public 
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authority, and whicb have been made be- 
fore public oflieers, are authorized by a pub- 
lic seal, liave heen made public by the au- 
thority of a magistrate, or wliich have heen 
extracted and been properly authenticated 
from public records. 

In Evidence. The aet of onc of several 
conspirators, performed in pursuanee of the 
cnminon design, is evidence against all of 
tliem. And see Tueason; Partner ; Part- 
NERSinr; Agmnt ; Agency. 

In Legislation. A statute or law made by 
a legislative body; an approved bill. 

Tlie words bill and law are frequently 
used synonymously with act, but incorrectly; 
Sedgwick County Com’rs v. Bailey, 13 Kan. 
(500; a bill being only the draft or form of 
tlie act presented to the legislature but not 
enacted; Southwark Bank v. Com., 20 Pa. 
44(3. 

Gcncral or public acts are those wliich 
bind the wliole community. Of these the 
courts take judicial cognizance. 

Privctc or spccial acts are those which 
operate only upon particular persons and 
private eoncerns. 

Tlie recitals of public acts are evidence 
of the facts recited, but in private acts they 
are only evidenee against the parties secur- 
iug them; Branson v. Wirth, 17 Wall. (U. 
S.) 32. 21 L. Ed. 5GG. 

Judicial Act. An act perfot-med by a 
court touching the rights of parties or prop- 
erty brought before it by voluntary appear- 
ance, or by the prior action of ministerial 
officers; in short by ministerial acts. Flour- 
noy v. Jeffersonville, 17 Ind. 173, 70 Am. 
Dec. 4GS; Union Pac. R. Co. v. U. S., 99 U. 
S. 700, 761, 25 L. Ed. 49G. 

See Statute; Constitutional ; Construc- 
tion ; Interpretation ; Punctuation. 

Act in pais. An aet performed out of 
court, and which is not a matter of record. 

A deed or an assurance transacted be- 
tween two or more private persons in tbe 
country, that is, according to the old com- 
mon law, upon tlie very spot to be traus- 
ferred, is matter in pais. 2 Bla. Com. 294. 

ACT 0 F BANKRUPTCY. An act which 
sub.iects a person to be proceeded against as 
a bankrupt. See Bankrupt; Bankrupt 

LAWS ; INSOLVENCY. 

ACT 0 F G0D. Any aecident due to nat- 
ural causes directly and exclusively without 
huinan interveution, such as could not have 
been prevented by any amount of foresight 
and pains, and care reasonably to have been 
expected. L. R. 1 C. P. D. 423. See also 
L. R. 10 Ex. 255. The civil law employs, as 
a corresponding term, vis major . 

The term generally applies, broadly, to 
natural accideuts, such as those caused by 
lightning, earthquakes, and tempests; Story, 
Bailm. § 511; Fish v. Chapman, 2 Ga. 349, 4G 
Am. Dee. 393. A severe snow-storm, which 
blocked up railroads, beld witbin the rule; 


Ballcntine v. R. Co., 40 Mo. 491, 93 Am. Dec. 
315. So wliere fruit-trees were frozen, in 
transit, it was held to be by the act of God, 
unless there had been improper delay on tbe 
part of the carrier; Vail v. R. Co., G3 Mo. 
230. Also whcre frnit is in transit; Swet- 
land v. It. Co., 102 Mass. 27G. The freeziug 
of a caual or river held withiu the rule; 
Parsons v. Ilardy, 14 Wend. (N. Y.) 21o, 2S 
Am. Dec. 521; Bòwman v. Tcall, 23 Wend. 
(N. Y.) 30G, 35 Am. Dec. 562; Ilarris v. 
Rand, 4 N. II. 259, 17 Am. Dec. 421; Allen 
v. Ins. Co., 44 N. Y. 437, 4 Am. Rep. 700. A 
frost of extraordinary severity; 11 Ex. 7S1; 
and an extraordinary fall of snow ; 28 L. J. 
Ex. 51; have been held to be the act of God. 
A sudden failure of wind has been held to 
be an act of God; Colt v. McMeclien, 6 Johns. 
(N. Y.) 160, 5 Am. Dec. 200; but this case 
has been doubted; 1 Sm. L. C. Am. ed. 417; 
and Kent, Cb. J., substantially dissented ; 
see also McArthur v. Sears, 21 Wend. (N. 
Y.) 190. Also a sudden gust of wind or 
tempest; Gillett v. Ellis, 11 111. 579; City of 
Allegheny v. Ziinmerman, 95 Pa. 287, 40 Am. 
Rep. 649. Losses by fire have not generally 
been held to fall under the act of God; 1 T. 
R. 33 ; Miller v. Navigation Co., 10 N. Y. 431; 
Chicago & N. W. R. Co. v. Sawyer, 69 111. 
2S5, 18 Am. Rep. 613; Merchants’ Dispatch 
Co. v. Smitli, 76 111. 542 (the Chicago fire) ; 
though otherwise when the fire is caused by 
lightning; Parker v. Flagg, 26 Me. 181, 45 
Am. Dec. 101 ; but wbere a distant forest 
fire was driven by a tornado, to wliere a car- 
rier’s cars were on the track awaiting a lo- 
comotive, thcir destrnction was beld to be by 
the act of God; Pennsylvania R. Co. v. Fries, 
87 Pa. 234; but see Chevallier v. Straham, 2 
Tex. 115, 47 Am. Dec. 639, contra. When a 
flood had risen higher than ever before, de- 
struction of goods thercby was held to be 
by act of God; Read v. Spaulding, 30 N. Y. 
630, 86 Am. Dec. 426, or wliere there is a 
flood; Long v. R. Co., 147 Pa. 343, 23 Atl. 
459, 14 L. R. A’. 741, 30 Am. St. Rep. 732; 
Livezey v. Philadelphia, 64 Pa. 106, 3 Am. 
Rep. 578. The bursting of a boiler does not 
come within the act of God; M’Call v. Brock, 
5 Strob. (S. C.) 119. See Sherman v. Wells, 
28 Barb. (N. Y.) 403; Fergusson v. Brent, 12 
Md. 9, 71 Am. Dec. 582; Sprowl v. Kellar, 4 
Stew. & P. (Ala.) 3S2; Ilill v. Sturgeon, 28 
Mo. 323. If water in a spring failed by 
reason of drouth, there is no breach of con- 
traet for its supply; Ward v. Vance, 93 Pa. 
502. If a person is tlirown from his horse 
and injured, tlie resulting illness was con- 
sidered an act of God; People v. Tubbs, 37 
N. Y. 586; so where a railroad engineer be- 
came insane; Central of Georgia Ry. Co. v. 
IIa.ll, 124 Ga. 322, 52* S. E. 679, 4 L. R. A. 
(N. S.) S98, 110 Àm. St. Rep. 170, 4 Ann. 
Cas. 128. 

In 1 C. P. D. 34, 423, Cockburn, C. J., held, 
in an action for the loss of a horse on ship- 
board, tbat if a carrier “uses all the known 
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means to which prudent and experienced 
carriers usually have recour.se, he does all 
that can he rensonably rerjnired of him, and 
if under such cireumstances he is overpow- 
ered by storm or other natural agency, he is 
witliin the rule which gives imniunity from 
tlie effects of snch vis major as the act of 
God.’* The accident, to eorae within the rule, 
must he due entirely to nnturai causes with- 
out human intervention : ibid., also Mershon 
v. Ilohensaek, 22 N. J. L. 373; Laekhouse v. 
Sueed, 5 N. C. 173; Ewart v. Street, 2 Bail- 
ey (S. C.) 157, 23 Am. Dec. 143; Smyrl v. 
Niolon, 2 Bailey (S. C.) 421, 23 Am. Dec. 14G. 

The term is sometimes defined as equiva- 
lent to inevitable aceident; Neal v. Saunder- 
son, 2 Sm. & M. (Miss.) 572, 41 Am. Dec. 
GOO; Fish v. Cliapman, 2 Ga. 340, 46 Am. Dec. 
303; hut incorrectly, as there is a distinc- 
tion between the two; although Sir William 
Jones proposed the use of inevitable acci- 
dent instend of Act of God; Jones, Bailm. 
104. See Story, Bailm. § 25; 2 Bla. Com. 
122; 4 Dougl. 2S7; McArthur v. Sears, 21 
Wend. (N. Y.) 100; Neal v. Saunderson, 

2 Smedes & M. (Miss.) 572, 41 Am. Dec. 609; 
Bolton v. Burnett, 5 Blac-kf. (Ind.) 222. 

Where the law casts a duty on a party, 
the perforniance shall be exeused if it be 
rendered impossible hy tlie act of God; lex 
nemincm co(jit ad impossibiUa; 1 Q. B. D. 
54S; hut where tbe party by his oicn con- 
tract engages to do an aet, it is deemed to 
he his own fault that he did not thereby 
provide against eontingencies, and exeinpt 
himself from responsibilities in certain 
events; and in such case (that is, in the in- 
stance of an absolute general contract) the 
non-performance is not excused by an in- 
evltable accidcnt, or other contingency, al- 
though not foreseen hy, nor within the con- 
trol of, the party ; 3 M. & S. 267; L. R. 5 
C. P. 5SG; L. R. 4 Q. B. 134; Leake, Contr. 
GS3. 

As to goods destroyed after delay in trans- 
it, see Alabama G. S. R. Co. v. Quarles, 145 
Ala. 420, 40 South. 120, 5 L. R. A. (N. S.) 
SG7, 117 Am. St. Rep. 54, 8 Ann. Cas. 308; 
Green-Wheeler Shoe Co. v. R. Co., 130 Ta. 
123, 106 N. W. 498, 5 L. R. A. (N. S.) SS2, 
S Ann. Cas. 45. 

See Baflment; Common Carrier; Inevi- 
tarle Accident ; Peril of tiie Sea ; Specific 
Performance. 

ACT 0 F G0VERNMENT. The nsual name 
of CromwelTs Constitution vesting the su- 
prome nower in a ITotector and two houses 
of Parliament, passed Mareh 25, 1G57. 

ACT 0 F GRACE. A term sometimes ap- 
plied to a general pardon or the granting or 
extension of some privilege at the beginning 
of a uew reign or the coming of age or mar- 
riage of a sovereign. 

ACT 0F H0N0R. An instrument drawu 
up hy a notary publie, after protest of a bill 


of exc-hange, when a third party is desirous 
of paying or aceepting the bill for the honor 
of anv or all of the parties to it. 

The Instrument dcscribes the bill, recltes its pro- 
test, and the fact of a third pcrson coming forward 
to accept, and the person or persons for whose hon- 
or the acceptance Is made. The rlght to pay tL 
debt of another, and still hold him, is allowed b> 
the law mcrchant ln thfs instance, and is an ex- 
ception to the general rule of law ; and the right 
can only be gained by procceding in the form and 
manner sanctioncd by the law; Gazzam v. Arm- 
strong's Ex'r, 3 Dana (Ky.) 554; Bayley, Bills. 

ACT 0 F INDEMNITY. An aet or decree 
ahsolvlng a public oiiicer or other jjersou 
who lias used douhtful powers or usurped 
an authority not helongiug to him from tlie 
technical legal penalties or liabilities there- 
for or from making good losses iucurred 
thereby. Cent. Dict 

ACT 0 F INSOLVENCY. Within the mean- 
ing of tlie national currency act, an act 
which shows a hank to he insolvent; such 
as non-payment of its circulating notes, etc., 
failure to make good tlie impuirinent of cap- 
ital or to keep good its surplus or reserve; 
anv aet wliich sliows the hauk is unable to 
meet its liabilities as they niature or to per- 
form those duties whieh the law iinposes for 
the ]>urpose of snstaining its credit; In re 
Manufacturers’ Nat. Bank, 5 Biss. 504, Fed. 
Cas. No. 9,051; Irons v. Bank, G Biss. 301, 
Fed. Cas. No. 7,0GS. See Insolyency. 

ACT 0 F PARLIAM ENT. See Statute. 

ACT 0 N PETITI0N. A form of summary 
proceeding formerly in use in the Iligh Court 
of Admiralty, iu England, in which the par- 
ties stated their respective cases hrietly, and 
supported their statements hy affidavit. 2 
Dods. Adm. 174, 184; 1 Ilagg. Adm. 1, note. 

The suitors of the English Admiralty were, Aiudtr 
the former practicc, ordinarily entitled to eloct to 
proceed either by act on petition, or by the ancient 
and more formal mode of “plea and proof;” that 
is, by libel and answcr, and the examination of wit- 
nesses; W. Rob. Adm. 1G9, 171, 172. 

ACT 0 F SETTLEMENT. In English Law. 
The statute of 12 & 13 Will. III. c. 2, hy 
which the crown of England was limited to 
the present royal family. 1 Bla. Com. 12S; 
2 Steph. Com. 290. It exeluded the sons and 
successors of James II. and all other Romau 
Catholics, entailed the crown on the Elector- 
ess Sophia of Ilanover as the nearest Brot- 
estant heir in case neither William III. nor 
Anne (afterwards queen) should leave issue. 
The eleetoress was a daughter of Elizaheth, 
sister of Charles I. One clause of it made 
the tenure of .iudges’ oflice for life or good 
behavior independent of the crown. 

ACT 0 F STATE. See Governmental Act. 

ACT 0 F SUPREMACY. An act of 26 
Ilen. VIII. e. 1, whicli reeognized the king as 
tlie only supreme head on eartli of the 
Cliurch of England having full power to eor- 
rect all errors. lieresies, abuses, offenses, 
contempts and enormities. The oath, taken 
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iinder tiie act, denies to the Pope any other 
aulhorit 3 r than that of the Bisliop of Borne. 

ACT 0 F UNIFORMITY. An act for tlie 
regulation of puhlic worship obliging all the 
clergy to use only the Book of Common 
Frayer; 13 & 14 Car. II. c. 4. 

ACT 0 F UNION. The statntes uniting 
England and Wales, 27 Ilen. VIII. c. 20, eon- 
firmed by 34 & 3 ü Ilen. VIII. c. 20; England 
and Scotland, 5 Anne, c. 8; Great Britain 
and Ircland, 39 & 40 Geo. TII. c. 07. 

The act uuiting the three lower counties 
(now Delaware) to the province of Penusyl- 
vania, passed at Upland, Dec. 7, 1GS2, is so 
ealled. 

ACTA DIURNA (Lat.). A formula often 
used in signing. Du Cange. 

Daily transactions. ehronicles, journals, 
registers. I do not find the thing published 
in the acta diurna (daily records of affairs) ; 
Tacitus, Ann. 3, 3; Ainsworth, Lex.; Smith, 
Lex. 

ACTA PUBLICA (Lat.). Tliings of gener- 
al knowledge and eoneern; matters transact- 
ed before certain public otficers. Calvinus, 
Lex. 

A C T I N G. Performing; operating. See 
Meyer v. Johnston, G4 Ala. 603, 665. When 
applied to a supervising executive, it desig- 
nates, not an appointed incurpbent, but mere- 
ly a locum teuens. Fraser v. U. S., 16 Ct. 
Cl. 507. See Ad Inteeim. 

ACTI0. In Civi! Law. A specific mode of 
enforcing a right before the courts of law: 
e. g. legis actio; actio sacramenti. In this 
sense we speak of actions in our law. e. g. 
the action of debt. The right to a remedy, 
thus; ex nudo pacto non oritur actio; no 
right of action can arise upon a naked pact. 
In this sense we rarely use the word action; 

3 Ortolan, Inst. § 1S30; 5 Savigny, Systein 
10; Mackeldey, Civ. L. (13th ed.) § 193. 

The first sense here given is the older one. Jus- 
tinian, foilowing Celsus, gives the well-known defi- 
nition: Actio niliil aliud est quam jus persequcncli 
in judicio quod sibi debetur, which may be thus 
rendered: An action is simply the riglit to enforce 
one’s demands in a court of law'. See Inst. Jus. 4. 

6, de Actionibus; Poliock, Expansion of C. L. 92. 

In the sense of a specific form of remedy, 
there are various divisions of actioncs. < 
Actiones civilcs are tliose forms of reme- 
dies which were established under the rigid ; 
and inflexible system of tbe civil law, tlie 1 
jus civilis. Actiones honorariw are tbose 
which were gmdually introduced by the i 
pnetors and fediles, by virtue of tbeir equi- ; 
table powers, in order to prevent the failure i 
of justice whicb too often resulted from tlie 1 
employment of the actioncs civiles. These I 
were found so beneficial in practice that { 
they eventually supplanted the old remedies, ( 
of which in the time of Justinian hardly a i 
trace remained. Mackeldey, Civ. L. § 194; ( 
5 Savigny, System. ( 


’ Dircctw actiones , as a class, were forms 
. of remedies for cases clearly defined and 
, recognized as actionable by tbe law. ütiles 
; actiones were remodies granted by the mag- 
L istratc in cases to which no actio directa 
was applicable. They were framed for the 
special occasion, by analogy to the existing 
’ forms, and were generally fictitious; that 
is, they procceded upon the assumption that 
a state of things existed which would have 
entitled the partv to an actio dirccta , and 
tlie cause was tried upon tliis assumption, 
wliich the other party was not allowed to 
dispute. 5 Savigny, System § 215. 

Again, there are actiones in pcrsonam and 
aclioncs in rcm. Thc former class includes 
all remedies for the breach of an obligation , 
and are considered to be directed against 
the person of tbe wrong-doer. The second 
class comprebeuds all remedies devised for 
the recovery of property, or the enforcement 
of a right not founded upon a contract be- 
tween the parties, and are therefore consid- 
ered as rather aimed at the thing in dis- 
pute, than at the person of the defendant. 
Mackeldey, Civ. L. § 195; 5 Savigny, System, 

§ 206; 3 Ortolan, Inst. § 1952. 

In respect to their objcct , actions are ei- 
ther actioncs rei perscquendw caitsa com - 
paratw , to which class belong all in rem 
actiones , and those of the actioncs in per- 
sonam which were directed merely to the re- 
covery of the value of a thing, or compen- 
sation for an injury; or they are actiones 
pamales, called also actiones ex delicto , iü 
which a penalty was recovered of the delin- 
quent, or actiones mixtw , in which were re- 
eovered botli the actual damages and a peu- 
alty in addition. These classes. actiones 
pamales and actiones mixtw t comprehended 
cases of injuries, for which the civil law 
permitted redress by private action, but 
which modern civilization unirersally re- 
gards as crimes; that is, offences against. 
soeiety at large, and punished by proceed- 
ings in the name of the state alone. Thus, 
tlieft, receiving stolen goods, robbery, mali- 
cious miscbief, and the murder or negligent 
homicide of a slave (in which case an injury 
to property was involved), gave rise to pri- 
vate actions for damages against the delin- 
quent. Inst. 4. 1. De obligationibus quw cx 
delicto nascuntur ; id. 2. De bonis vi raptis; 
id. 3. De lege Aquilia. And see Mackeldey, 
Civ. L. § 196; 5 Savigny, System § 210. 

In respect to the piode of procedure; ac- 
tioncs in personam are divided into stricti 
juris, and bonw fldei actiones. In the for- 
mer the eourt was eonfined to the strict let- 
ter of the law; in the latter something was 
left to the discretion of the judge, who was 
govcrned in his decision by considerations 
of what ought to be expected from an honest 
man under circumstances similar to those 
of the pkiintiff or defendant Mackeldey, 
Civ. L. § 197 a. 
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In Savigny’s Systcm thcre are more than 
a huwlred different species of actio inention- 
cd, and even in the succinct trcatise of 
Mackeldey nearly eighty are enumerated. 

In addition to the works cited may be add- 
ed the Introduction to Sandars’ Justinian, 
which may be profitably consulted. 

To thls brlef explanatlon of the most Important 
classes of acfione.v we subjoin an outllne of the 
Roman system of procedure. From the time of the 
twelve tableê (and probably from a much earller 
perlod) down to about the middle of the slxth cen- 
tury of Rorne, the systcm of proccdure was that 
known as the actioties legis. Of these hut five have 
come down to us by naine; the acfio sacramenti, 
the actio per judicis postuJationem, the actio pcr 
condictionem, the actio per manus injcctioncm, and 
tho actio per pignoris captioncm. The first three of 
thcse were actions In the usual sense of the term; 
the last two were modes of exccution. The actio 
sacramenti ls the best known of all, hecause from 
the nature of the questions decided by means of it, 
which included those of status, of property ex jure 
Qviritium, and of successions ; and from the great 
popularity of the tribunal, the ccntumviri, which 
had cognizance of these questions, it was retained 
in practice long after the other actions had suc- 
cumbed to a more liberal system of procedure. 
As the acfio sacramcnti was the longest-lived, so lt 
was also the earliest, of the actiones legcs; and it 
is not only in many particulars a type of the whoie 
class, but the other species are conceived to have 
been formed by successive encroachments upon its 
ficld. The characteristic feature of this action was 
the sacramcntum, a pecuniary deposit made in 
court by each party, which was to be forfeited by 
the loser. Suhsequently, however, the parties were 
allowed, instead of an actual deposit, to give secu- 
rity in the amount required. Our knowledge of all 
these actions is exceedingly slight, being derived 
from fragments of the earlier jurisprudence pre- 
served in literary works, laboriously pieced togeth- 
er by commentators, and the numerous gaps filled 
out by aid of Ingenious and most copious conjec- 
tures. They abounded in sacramentai words and 
significant gestures, and, while they were inflexibiy 
rigid in their application, they possessed a charac- 
ter almost sacred, so that the mistake of a word 
or the omission of a gesture might cause the loss of 
a suit. In the nature of things, such a system could 
not maintain itscif against the advance of civiliza- 
tion, bringing with it increased complications in all 
the relations of man to man ; and accordingly we 
find that it graduaily, hut sensibly, declined, and 
that at the time of Justinian not a trace of it ex- 
isted in practice. Sce 3 Ortolan, Justinian 467 et 
seq. 

About the year of Rome 507 hegan the introduc- 
tion of the system known as the procedure per 
formulam, or ordinaria judicia. An important part 
of thc population of Rome consisted of foreigners, 
whose disputes with each other or with Roman 
citizens could not be adjusted by means of the ac- 
tiones leges, these being entirely conflned to ques- 
tions of the strict Roman law, which could only 
arise between Roman citizens. 

To supply the want of a forum for foreign resi- 
dents, a magistrate, the prcetor percgrinus, was 
coustituted with jurisdiction over this class of suits, 
and from the procedure establlshed by this new 
court sprang the formulary system, which proved 
so convcnient in practicc that lt was soon adoptcd 
ln suits where both parties were Roman citizens, 
and gradually withdrew case after case from the 
domain of the lcgis actioncs, until few questions 
were lcft in which that cumbrous procedure con- 
tiuucd to be empioyed. 

An important feature of the formulary systom, 
though not pecuüar to that system, was the distinc- 
tion between the jus and thc judicium, between the 
magistrate and the judge. The maglstrate was 
vested with the civil authority, imperium, and that 
jurisdiction over law-suits which in every state is 
inherent in tlio supreme power; he received the 


parties, heard their confllcting statements, and re* 
ferred the case to a special tribunai of one or more 
persons, judex, arbiter, rccuperatores. The func- 
tion of this trlbunai was to asccrtain the facb and 
pronounce judgment thereon, in conformity with a 
special authorization to that effect conferrtd by 
the maglstrate. Here the authorlty of the Jud» 
ended; If the defeated party refused to c mply 
with the sentcnce, the victor must again resort to 
the magistrate to enforce the judgment. From this 
it would appear that the functlons of the judge or 
judgcs under the Iioman system corresponded in 
many respects with those of the jury at comraon 
law. Thcy decidcd tbe question of fact submitt a 
to them by the magistrate, as the jury decidcs thc 
issue eiiminated by the pleadings; and, the deci- 
sion made, their functlons ceased, like those of the 
jury. 

As to the amount at stake, the magistrate, in cas- 
es admitting it, had tbe power to flx the sum ln 
dispute, and then the judge’s duties were conflned 
to the simple qucstion whether the sum sptcifled 
was due the plaintlff or not; and if he lncreased or 
dlminished this amount he subjected hlmself to an 
action for damages. In other cases, instead of a 
precise sum, the magistrate fixed a maximum sum, 
beyond which the judge could not go ln ascertain- 
ing the amount due; but in most cases the magis- 
tratc left the amount entirely to the discretion of 
the judge. 

The directions of the magistrate to the judge were 
made up ln a brief statement cailed the formula, 
which gives its name to thls system of procedure. 
The composition of the formula was governed by 
well-established rules. When complete, lt consisted 
of four parts, though some of these were frequently 
omitted, as they were unneccssary ln certain class- . 
es of actions. The first part of the formula, called 
the demonstratio, recited the subject submitted to 
the judge, and consequently the facts of which he 
was to take cognizance. It varied of course, wlth 
the subject-matter of the suit, though each class 
of cases had a flxed and appropriate form. This 
form, in an action by a vendor against his ven- 
dee, was as follows: “Quod Aulus Agcrius Numcrio 
Negidio hominem vendidit or, in case of a bail- 
ment, f, Quod Aulus Agerius apud Numerium Ncgi- 
dium hominem deposuit.” The second part of the 
formula was the intentio: in thls was stated the 
claim of the plaintiff, as founded upon the facts set 
out in the demonstratio. This, in a question of con- 
tracts, was in these words: ( ‘Si parct Numcrium 
Negidium Aulo Agerio sestertiü?n X milia dare opor- 
tere,” whcn the magistrate fixed the amount; or. 
“Quidquid parct Numerium Negidium Aulo Agcrio 
dare facere oportere,” when he Icft the amount to 
the discretion of the judge. In a claim of property 
the form was, “Si parct hominem ex jure Quiritium 
Auli Agerii esse.” The third part of the compiete 
formula was the adjudicatio, which contained the 
authority to tbe judge to award to one party a riglu 
of property belonging to the other. It was in ttnse 
words: “Quantum adjudicari oportet, judcx Titio 
adjudicato.” The last part of the formula was the 
condemnatio, which gave the judgc authority to 
pronounce his decision for or against the defendant. 
It was as follows: “Judex, Numerium Nej lium 
Avlo Agerio scstertiüm X milia condcmna: si non 
paret, absolve,” when the amount was fixed ; or. 
“Judex, Numcrium Negidium Aulo Agcrio dum - 
taxat X milia condemna : si non parct, absolvito” 
when the maglstrate flxed a ynaximum ; or, * 
ca rcs erit, tantam pccuniam, jud x, Numerium 
Negidiutn Aulo Agcrio condctnna: si non paret, ab- 
solvito,” when it was lcft to the discretlon of the 
judge. 

Of these parts, the intentio and the condcmnati<> 
were always employed: the drmonstratio was some- 
times found unnecessary, and the adjudicatio only 
occurred in three species of actions— familiw ercis - 
cundce communi dividundo, and finium rcgundorum 
—which were actions for dlvislon of an inheritance, 
actions of partition, and sults for the rectification 
of boundaries. 

The above are the essentlal parts of the formuJa 
in their simplest form; but they are often eniarged 



ACTIO 


120 


ACTIO JSSTIMATORIA 


by the Insertlon of clauses In the demonstratio, the 
intentio , or the condcmrmtio, which were useful or 
necessary In certain cases: these clauses are called 
adjectiones. Whcn such a clause was lnserted for 
the benefit of the defendant. containlng a statement 
of his defence to the claim set out ln the intcntio, it 
was called an exceptio. To this the plaintiff might 
have an answer, whlch, when inserted, eonstltuted 
the replicatio, and so on to the duplicatio and iripli- 
catio. These clauses like tbe intcntio in whlch they 
were inserted, were all framcd conditlonally, and 
not, like the common-law pLadings, affirmatively. 
Thus: *‘Si paret Numerium Negidium Aulo Agerio 
X milia dare oportcre (lntenüoj ; si in ca re nihil 
dolo malo Auli Agcrii factum sit neque fiat (ex- 
ceptio) ; Si non, etc. (replicatio). 

In preparlng the formula the plalntiff presented 
to the magistrate his demonstratio, intentio, etc., 
whlch was probahly drawn ln due form under the 
advice of a jurisconsult; the defendant thcn p^e- 
sented hls adjcctiones, the plaintiff responded with 
his replicatlons and so on. The magistrate might 
modify these, or insert new adjectioncs, at his dis- 
cretion. After this discussion in jure, pro tribunali, 
the magistrate reduced the results to form, and 
sent the formula to the judge, before whom the 
parties were contined to the case thus settled. See 
3 Ortolan, Justinian, §§ 1009 et seq. 

The procedure per formulam w r as supplanted in 
course of time by a third systcm, cxtraordinaria 
judicia, which ln the days of Justinian had become 
universal. The essence of this system consisted in 
dispensing with the judge altogether, so that the 
magistrate decided the case himself, and the dis- 
tinctlon between the jus and the judicium was prac- 
tically abolished. This new system commenced 
,with usurpation by the magistrates, iu the exten- 
sion of an exceptional jurisdiction, which had exist- 
ed from the time of the lcges actiones, to cases not 
originally within its scope. Its progress may be 
traced by successive enactments of the emperors, 
and was so gradual that, even when it had com- 
pletely undermined its predecessor, the magistrate 
continued to reduce to writing a sort of formula 
representing the result of the pleadings. In time, 
however, this last relic of the former practice was 
aholished by an imperial constitution. Thus the 
formulary system, the creation of the great Roman 
jurisconsults, was swept away, and carried with it 
in its fall all those refinements of litigation in 
which they had so much delighted. Thenceforth the 
distinctions between the forms of actions were no 
longer regarded, and the word actio, losing its sig- 
nification of a form, came to mean a right, jus per- 
sequendi in judicio quod sihi debctur. 

See Ortolan, Hist. no. 392 et seq. ; id. Instit. nos. 
1833-2067 ; 5 Savigny, System § 6 ; Sandars, Justin- 
ian, Introduction; Gaius, by Abdy & Walker. 

The English "formulary system” of actions Is 
“distinctively English but aiso in a certain sense 
very Roman.” It w r as not “invented in one piece 
by some ali-wise lcgislator,” but “grew up little 
by little.” The age of its rapid growth was between 
1154 and 1272. The similarity between the Roman 
and English formulary systems is so patent that 
it has naturally aroused the suggestion that one 
must have been,the model for the other, and lt ls 
very true that between 1150 and 1250, or thereabouts, 
the old Roman law in Its medieval form exercised 
a powerful influence- on some of the English rulos. 
But the differences in the system were as remarka- 
ble as the resemblances. Thus the Practor heard 
both parties before he composed his formula, while 
the chancellor issues the writ before he hears the 
defendanfs story. It Is usually “as of course.” 
The English forms of action were therefore not 
mere rubrics, but were lnstitutes of the law. There 
were in common use some thirty or forty actions 
between which there were large differences. 2 Poll. 
& Maitl. 556. 

See Jus Ad Kem. 

ACTIO /ESTIMATORIA, ACTIO QUANTI 

.VII N 0 R I S. In the civil law two names of 
an action which lay on belialf of a buyer 


to reduce the contract price proportionately 
to the defccts of the object, not to cancel tbe 
sale; the judcx had power, however, to cun- 
cel the sale; Hunter, Rom. Law 505. 

ACTIO ARBITRARIA. An action depend- 
ing on the discretiou of the judge. In this» 
uniess the defendant makes amends to the 
plaintiff at the judge’s discretion, he must be 
eondemned; Hunter, Rom. Law 9S7. 

ACTIO BON/E FIDEI (Lat. an action of 
good faith). A class of ac-tions in which the 
judge might at the trial take into account 
any equitablc circumstanees affectiug eitlier 
of the parties to the action. 1 Spenc-e, Eq. 
Jur. 210. 

ACTIO CALUMNI/E. An aetion to re* 
strain the defendant from proseeuting a 
trumped up eharge against the plaintiff. 
Ilunter, Rom. Law 1020. An action for ma- 
licious prosecution. So. Afr. Leg. Dict 

ACTIO CIVILIS. A civil as distinguished 
from a criminal action. 

ACTIO COMMODATI CONTRARIA. An 

aetion by the borrower against the lender, 
to compel the execution of the contract Po- 
thier, Prêt à üsage n. 75. 

ACTIO C0MM0DATI DIRECTA. An ac- 

tion by a lender against a borrower, the prin- 
cipal object of which is to obtain a restitu- 
tion of the thing lent Pothier, Prêt à Usage 
nn. 65, 6S. 

ACTIO COMMUNI DIVIDUNDO. An ac- 

tion for a division of the property held in 
coinmon. Story, Partn. Beunett ed. § 352. 

ACTIO CONDICTIO INDEBITATI. An 

aetion by which the plaintiff recovers the 
amount of a sum of money or other thing 
he paid by mistake. Pothier, Promutuum n. 
140; Merlin, Rep. 

ACTIO EX CONDUCTO. An action which 
the bailor of a thing for hire may bring 
against the bailee, in order to compel him 
to re-deliver the thing hired. Pothier, du 
Contr. de Louage n. 59; Merlin, Rep. 

ACTIO CONFESSORIA. An affirmative 
petitory action for the enforcement of a serv- 
itude. Hunter, Rom. Law 425. 

ACTIO E X C 0 NTRACTU. See Action. 

ACTIO DAMNI INJURIA. The name of a 
general class of actions for damages. 

ACTIO EX DELICTO. See Action. 

ACTIO D EPOSITI CONTRARIA. An ac- 

tion which the depositary has against the 
depositor, to compel him to fulfil liis engage- 
ment towards him. Pothier, Du D6p6t n. 69. 

ACTI0 D EPOSITI DIRECTA. An action 
which is brought by the depositor against 
the depositary, in order to get back the thing 
deposited. Pothier, Du Dêpòt n. 60. 

ACTIO DIRFCTA. A direct action; an 
action founded on strict law and conducted 
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according to fixed forms founded on certain 
legal obligation.s. 

ACTIO D E DOLO MALO. An action of 
fraud. lt lay for a defrauded person against 
the defrauder and his heirs who Iuul beeu 
enriched by the frnud, to obtain restitution 
of the thing of which he had been fraudu- 
lently deprived with all its accessions, or, 
where this was not praeticable, for eompen- 
sation iu damages; Black, citing Mackeldy, 
Itom. Law § 227. 

ACTIO EMPTI. An action to compel a 
seller to perform his obligations or pay com- 
pensntiou; also to enforee any special agree- 
ments by him embodied in a contract of sale. 
Ilunter, Rom. L. 505. 

ACTIO EXERCITORIA. An action 
against the cxcrcitor or employer of a ves- 
sel. Black L. Dict. 

ACTIO AD EXHIBENDUM. An action in- 
stituted for the purpose of compelling the 
person against whom it was brought to ex- 
liibit some thiug or title in his powcr. 

It was always preparatory to anothcr ac- 
tion, which lay for the recovery of a thing 
movable or immovable; 1 Merlin, Quest. de 
Droit $4. 

ACTIO IN FACTUM. Au action adapted 
to the particular case which had an analogy 
to some actio in jus wliieh was founded on 
some subsisting acknowledged law. 1 Spence, 
Eq. Jur. 212. The origin of these actions is 
strikingly similar to that of actions on the 
case at common law. See Case. 

ACT10 FAMILI/E ERCISCUND/€. An ac- 
tion for the division of an inheritance. Inst 
4. G. 20; Bracton 100 b. 

ACTIO FURTI. An action of theft. Just 
4, 1, 13-17. This could only be brought for 
the penalty attached to the oilence, and not 
to recover the thing stolen, for which other 
actions wcre provided. Just. 4, 1, 13. An 
appeal of larccny. The old process by which 
a thief can be pursued and the goods vindi- 
cated. 2 Iloldsw. Hist. Eng. L. 202. 

ACTI0 H0N0RARIA. An honorary or 
praetorian action. Dig. 44, 7, 25, 35. 

ACTI0 JUDICATI. An action instituted, 
after four months had elapsed after tlie ren- 
dition of judgment, in which tlie judge is- 
sued his warrant to seize, first, the movables, 
which were sold within eight days after- 
wards; and then ihe immovables, wliich 
were delivered in pledge to the creditors, or 
put under the care of a curator, and if, at 
the end of two months, the debt was not 
paid, the land was sold. Dig. 42. 1; Code, 
8. 34. 

According to some authorities, if the de- 
fendant then utterly dcnied the rendition of 
the former judgment, the idaintiff was driven 
to a new action, conducted like any other 
action, wliich was ealled actio judicati, and 
which had for its object the determination 


j of the question whether such a judgment had 
i l>een rendered. The' exact meaning of the 
1 term is by no means clear. See Savigny, 
Syst. 305, 411; 3 Ortolan, Just § 2033. 

ACTI0 LEGIS AQUILI/E. In Civil La*. 
An action under the Aquilian law to re- 
cover damages for maliciously injuring in 
any way a thing belonging to anotlier. Drop- 
sie’s Mackeldey’s Rom. Law, § 4SG. 

ACTI0 EX L0CAT0. An action whicli a 
person who let a thing for hire to another 
might liave against the hirer. Dig. 19, 2. 

ACTI0 MANDATI. An action foundetl up- 
on a mandate. Dig. 17. 1. 

ACTI0 MIXTA. A mixêd action for the 
' recovery of a thing, or compensation for 
damages and also for the payment of a pen- 
alty partaking of the nature of an action 
in rem and in pcrsonam. Huuter, Rom. L. 
340. 

ACTI0 N0N. In Pleading. The deelara- 
tion in a special plea “that the said plaintiff 
ought not to have or maintain his aforesaid 
action thereof against” the defendant (in 
Latin, actioncm non habcre debct). 

It follows immediately after the statement 
of appearance and defence; 1 Chit Plead: 
531; 2 id. 421; Stephens, Plead. 394. 

ACTI0 N0N ACCREVIT INFRA SEX 
ANN0S (Lat.). The action did not accrue 
within six years. 

A plea of the statute of limitations, by 
which the defendant insists that the plain- 
tift’s action has not accrued within six years. 
It differs from non assumpsit in tbis; non 
assumpsit is the proper plca to an aetion uu 
a simple contract, when the action acerues 
on the promise; but when it does not aecrue 
on tlie promise, but subsequently to it. the 
proper plea is actio non accrcvit , etc.; Lawes. 
Plead. 733 ; I\Ieade v. M’Dowell, 5 Binn. (Pa.) 
200, 203; 2 Salk. 422; 2 Saund. G3 b. 

ACTI0 N0N ULTERIUS. A uame given 
in English pleading to the distinctive clause 
in the plea to the further maintenance of 
the action; introduced in place of the plea 
puis darrcin continuance. Steph. Pl. 64. G5, 
401; Black, Law Dict. 

ACTI0 D E PECULI0. An action concern- 
ing or against the pcculium or separate prop- 
erty of a party. 

ACTIO D E PECUNIA C0NSTITUTA. An 

action for money due under a promise. 
Camphell, Rom. L. 150. 

ACTI0 PERSONALIS. A personal action. 
The proper term in the civil law is actiu in 
pcrsonam. See that title and Actio. 

ACTI0 PERSONALIS M0RITUR CUM 
PERS0NA (I.at.). A persoual action dies 
witli the persou. 

In Practice. A maxim which expressed 
the law iii regard to the surviving of per- 
sonal aetions. 
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This maxim (loos not appiy in case 
civil (lcatli of oither persous or corporutions; 
Sliayne v. Publishing Co., 1GS N. Y. 70, 01 N. 
L. 115, 55 L. K. A. 7( i, So Am. St. Rop. 0u4. 

To render the maxim porfoctly true, the 
expression “personal actious” must be re- 
stricted very mucli witliin its usual limits. 
Iu the most extousive sense, all actious are 
personal which are uoither rcal uor mixed , 
and in this seuse of the word personal the 
maxim is not true. A furtlier distinction, 
moreover, is to be made between personal 
actions actually commencod and pending at 
the death of the plaintiff or defendant, and 
causes of action upon which suit might have 
been, l-ut was no‘t, brought by or against the 
deceased in liis lifetime. In the case of ac- 
tions actually commenced, the old rule was 
that the suit abated by the death of eitlier 
party. In re Connaway, 17S U. S. 421, 20 
Sup. Ct. 951, 44 L. Ed. 1134; Macker’s Heirs 
v. Thomas, 7 Wheat. (U. S.) 530, 5 L. Ed. 515. 
But the inconvenience of this rigor of the 
eommon law has beeu modiöed by statutory 
provisions in England and the states of this 
country, which proscribe in substance that 
when tlie cause of action survives to or 
against the personal representatives of the 
deceased, the suit shall not abate by the 
death of the party, but may proceed on the 
substitution of the personal representatives 
on the record by scire facias , or in some 
states by simple suggestion of the facts on 
thc record. See Green v. Watkins, 6 Wheat. 
(U. S.) 2G0, 5 L. Ed. .256. 

Coxtracts. — It is clear that, in general, 
a man’s personal representatives are liable 
for his breach of contract on the one hand, 
and, on the other, are entitled to enforce 
contracts made with him. This is the rule; 
but it admits of a few exceptions; Stimp- 
son v. Sprague, 6 Greenl. (Me.) 470; Wright 
v. Eldred, 2 D. Chi])m. (Vt.) 41. 

No action lies against executors upon a 
covenant to be performed by the testator in 
person, aud which consequently the execu- 
tor cannot perform, and the performance 
of which is prevented by the death of tes- 
tator; 3 Wils. Ch. 99 ; Cro. Eliz. 553; Ilowe 
Sewing Macli. Co. v. Rosensteel, 24 Fed. 5S3; 
as if an author undertakes to compose a 
work, or a master covenants to instruct an 
apprentice, but is prevented by death. See 
Wms. Exec. 14G7. But, for a breach commit- 
ted by deceased in liis lifetime, his executor 
would be answerable ; 1 M. & W. 423, per 
I’arke, B.; Dickinson v. Calahan’s Adm’rs, 19 
I’a. 234. 

As to what are such contracts, see 2 Ferr. 
& D. 251; 10 Ad. & E. 45; 1 M. & W. 423; 
Dempsey v. Hertzfield, 30 Ga. 8GG; Siler v. 
Gray, 8G N. C. 5GG. But whether the con- 
trac-t is of such a nature is a mere qucstion 
of construction, depending upon tlie inten- 


Dickinson v. Calahan’s 

Adm’rs, 19 Pa. 233. 

Under a statute recognizing as surviving 
causes of action those which survived at 
common law, a cause of action, on a covenant 
on which a decedent miglit have been sued, 
may be enforced against his representatives, 
and it was held that the rule of common law 
tliat a suit. abated thougli the cause of ac- 
tion survived, was modified bv the statute, 
and a suit pending against decedent on a 
covenant did not abate; Sprague v. Greene, 
20 K. I. 153, 37 Atl. 099. 

Again, an executor, etc., cannot maintain 
an action on a proinise made to decedent 
where the damage consisted entirely in the 
personal suffering of the deceased without 
any injury to his personal estate, as a breach 
of promise of marriage ; 2 M. & S. 40S; Smith 
v. Sherman, 4 Cush. (Mass.) 40S; Hovey v. 
Fage, 55 Me. 142; L. Fv. 10 C. F. 1S9 ; Latti- 
more v. Simmons, 13 S. & R. (Fa.) 1S3 ; Mil- 
ler v. Wilson, 24 Fa. 115; Wade v. Kalb- 
fleisch, 5S N. Y. 2S2, 17 Am. Rep. 250; Stcb- 
bins v. Palmer, 1 Pick. (Mass.) 71, 11 Am. 
Dec. 146; Hayden v. Vreeland, 37 N. J. L. 
372, 18 Am. Rep. 723; Grubb’s Adm’r v. Sult, 
32 Grat. (Va.) 203, 34 Am. Rep. 765. But in 
Louisiana the action survives if there has 
been a default, on the ground that the ob- 
ligation to fulfill the engagement is merged 
in the obligation to respond in damages for 
the default; Johnson v. Levy, 118 La. 447, 
43 South. 46, 9 L. R. A. (N. S.) 1020, 11S 
Am. St. Rep. 37S, 10 Ann. Cas. 722. 

Upon the question wliether the action sur- 
vives where there is not only personal in- 
jury but darnage to property also —where 
the latter is the ehief element of the dam- 
ages sought, the action survives; 2 M. & S. 
409; Lattimore v. Simmons, 13 S. & R. (Pa.) 
183; Hovey v. Page, 55 Me. 142; but when 
the damages to the property are incidental 
merely to the personal injury there is less 
certainty. That the action survives is the 
inclination of English cases; L. R.-C. P. 189; 
30 L. T. Rep. N. S. 7G5; S. C. 32 id. 3G; so 
also in Lattimore v. Simmons, 13 S. & R. 
(Pa.) 1S3; Hovey v. Page, 55 Me. 142; at 
least to the extent of damage to property; 
Hegerich v. Keddie, 99 N. Y. 2G9, 1 N. E. 
787, 52 Am. Rep. 25; Vittum v. Gilman, 4S 
N. H. 416; Cravath v. Plympton, 13 Mass. 
454. To the contrary are Smith v. Sherman, 
4 Cush. (Mass.) 40S; Wade v. Kalbfleisch, 5S 
N. Y. 2S2, 17 Am. Rep. 250, which, however, 
was for breach of promise of marriage. and 
therefore, sui gcneris; and on this ground it 
is distinguished in Cregin v. R. Co., 75 N. Y. 
192, 31 Am. Rep. 459, where an action by a 
husband against a carrier for personal in- 
juries to his wife was held to survive as for 
a wrong to property rights or interests. Nor 
will an action of breach of promise of mar- 
riage survive against the executor of tlie 


tion of the parties; Cro. Jac. 2S2; 1 Bingh. promisor where no special damage to prop- 
225; imless the intention be such as the erty is alleged; Chase v. Fitz, 132 Mass. 359; 


of the ' law will not enforce; 





ACTIO PERSONALIS 


123 


ACTIO PERSONALI9 


Kelley v. Riley, 106 Mas.s. 339, 8 Am. Rep. 
336; Stebbins v. Palmer, 1 Pick. (Mass.) 71, 
11 Am. Dec. 146; Larocque v. Conbeim, 42 
Mise. 613, 87 N. Y. Supp. 025; and this rule 
is not changed hy statutes providinj; that ac- 
tions for personal injuries shall not abate; 
M’atle v. Kulbfleisch, 58 N. Y. 282, 17 Am. 
Itep. 250; Ilayden v. Vreeland, 37 N. J. L. 
372, 18 Am. Rep. 723; Smith v. Sherman, 4 
Cush. (Mass.) 408; Ilullett v. Baker, 101 
Tenn. GS9, 49 S. AV. 757. This action does 
not survive the death of eitlier party; Erench 
v. Merrill, 27 App. Div. 612, 50 N. Y. Supp. 
776. Sce Johnson v. Levy, 118 La. 447, 43 
Sonth. 46, 9 L. R. A. (N. S.) 1020, 118 Am. 
St. Rep. 378, 10 Ann. Cas. 722. 

Nor does a right of actiou against a sur- 
geon for nmlpractice survive his death ; Boor 
v. Lowrey, 105 Ind. 408, 3 N. E. 151, 53 Am. 
Uep. 519; Yitturn v. Gilman, 4S N. H. 416; 
Jenkins v. French, 5S X. II. 532; AVolf v. 
Wall, 40 Ohio St. 111; Rest v. A r edder, 5S 
IIow. Pr. (N. Y.) 1S7. 

But a right of action for work and labor 
survives against one who induced plaintiff 
to marry and live with him on the false 
representation that he was a widower; Hig- 
gins v. Breen, 9 Mo. 497; as also the right 
to recover as for goods sokl and delivered 
for goods transferred in considerafion of a 
promise of marriage; Frazer v. Boss, 66 
Ind. 1. And as to the right of an executor 
or administrator to sue on a contract broken 
in the testator’s lifelime, where no damage 
to the personal estate can be stated, see 2 
Cr. M. & R. 5SS; 5 Tyrwh. 9S5, and the eases 
there cited. The riglit to redeem survives; 
Clark v. Seagraves, 186 Mass. 430, 71 N. E. 
S13; and so does the statutory right of ac- 
tion for money paid on purchase or sale of 
securities with intention of no actual deliv- 
ery; Anderson v. Stock Exchange, 191 Alass. 
117, 77 N. E. 706; and the statutory actiou 
by a married woman for damages from sale 
of liquor to her husband snrvives after the 
death of the saloon keeper; Gariigan v. 
Huntimer, 20 S. D. 182. 105 N. W. 278. 

Divorce proceediugs being a personal ac- 
tion, deatli of either of the parties hefore 
decree abates the proeeedings; Ewakl v. 
Corbett, 32 Cal. 493; Pearson v. Darriugton, 
32 Ala. 257; Danforth v. Danforth, 111 111. 
236; Swan v. Ilarrison, 2 Cold. (Tenn.) 534; 
and the court will not require the executor 
to hecome a party in order to answer the 
wife’s demaml for additional allowanee for 
eounsel fees; MeCurley v. McCurley, 60 Md. 
1S5, 45 Am. Rep. 717. But deftmdant’s death 
after trial but hefore judgment, will not 
ahate the suit;' Danforth v. Danforth, 111 
111. 236. 

The fact whether or not the estate of the 
deceased lias suffered loss or damage wouhl 
seem to he the criterion of the right of the 
personal representative to sue in another 
class of cases, that is, where there is a 
breach of an implied promise founded on a 


' tort. For where the action, thoueh in form 
cx contractu , is founded upon a Urt to the 
pcrson , it does not in general survive to the 
exeeutor. Thus, witli respect to injurhs af- 
fecting the lifo and heaith of the decea^ed; 
all sueh as arise out of the unskilfulne^s uf 
medieal practitioners; or the imprisunment 
of the party occasioned hy the negligence of 
his attorney, no actiun, generally speaking, 
ean be sustained by the executor or admin- 
istrator on a breach of tlie implicd promise 
by the person employed to exhibit a proper 
portion of skill aud attention; such cases 
being in substance actions for injuries to 
the person; 2 M. & S. 415; S M. & W. 854; 
Jenkius v. French, 58 N. II. 532. And it has 
been held that for the brcaeh of an implied 
promise of an attorney to investigate the tb 
tle to a freehold estate, the executor of the 
purchaser eaniiot sue witliout statiug that 
the testator sustained some actual dauiac 
to his estate; 4 J. B. Moure 552. But the 
law on this point has heeu considerably modi- 
fied by statute. 

On the other hand, where the breaeh of 
the implied promise has oceasioned damage 
to the pcrsonal estatc of the deeeased, 
though it has heen said that an actiou In 
form e.r contractu founded upon a tort 
whereby damage has been occasioned to tbc 
estate of the deceased, as debt against the 
sheriff for an eseap?, docs not survive at 
common law; Neal v. Ilaygood, 1 Ga. 514 
(though in this case the rule is altered in 
that'state by statute), yet the beiter opinion 
is that, if the executor can show Unt dam- 
age has accrued to the pcmonal rstatc of the 
deceased by the breach of an express or im- 
plied promise, he may well sustain an ar-tion 
at conmion law, to recuver sueli damage, 
though the action is in some sort founded ou 
a tort ; Wms. Exec. 670; citiug, in crtcnso , 
2 Brod. & B. 102; 4 J. B. Moore 532. And 
see 3 Woodd. Lect. 78. So, by waiving the 
tort in a trespass, and going for tlie value of 
the property, the action of ussumpsit lies as 
well for as against executors; Middleton’s 
Ex'rs v. Robinson, 1 Bay (S. C.) 58, 1 Am. 
Dec. 596. 

A cluiiu for money paid as usury survives 
against the estate of the person to whom it 
was paid; Roherts v. Burton’s Estate, 27 
Vt. 390; and so does an action against a jus- 
tice of tlie peace on liis otlicial bond for neg- 
lect of duty; State v. Houston, 4 Blaekf. 
(Ind.) 291. The llabilit.v of a deceased joint 
debtor survives; Megrath v. Gilmoiv, 15 
Wash. 55S, 40 Pac. 10.52 ; and the right of 
aetion of a jolnt payee; Semper v. Coates, 
93 Minn. 76, 100 N. W. 002; and of the sur- 
vivor of two joint pnrties to a contract; 
Northncss v. Ilillestad, S7 Alinn. 301, 91 N. 
W. 1112. 

In au action on a contract commencod 
against joint defendants, one of whom dies 
pending the suit, the rule varies. In some 
of the states the personal representatives of 
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the doeeaseJ defendant may be added as par- 
ties and the judgment taken ajxaiust thein 
jointly with the survivors; Smith v. Cruteh- 
er, 27 Miss. 455; P.ennett v. Spillars, 0 Tex. 
510; Ewell v. Tye, 7G S. W. 875, 25 Ky. L. 
Itep. 97G; Strause v. Braunreuter, 14 I’a. 
Super. Ct. 125. In others the Englisli rule 
obtains whieh requires judguient to be taken 
against the survivors only; and tlils is eon- 
ceived to be the better rule, beeause the judg- 
ment against tlie original defendants is de 
bonis propriiSy whilo that against the ex- 
ecutors is de bonis testnioris; New Haven & 
N. Co. v. Ilayden, 119 Mass. 301. 

Tlie death of one of several defendants 
works a severance and the plaintiff should 
eitber dismiss as to all except tbe adminis- 
trator, or proceed against the living de- 
fendant only; Marcy v. Whallon, 115 111. 
App. 435. 

Where action is pending against two part- 
ners, and the death of one is not suggested 
before judgment, the judgment is a lien on 
tlie partnership assets and binds the surviv- 
ing partner personally; Sullivan v. Susong, 
40 S. C. 154, 1S S. E. 2G8. On tlie death of 
a joint owner of a mortgage debt, it sur- 
vives at law to the remaining owners who 
alone can sne for it; Cote v. Dequindre, 
Walk. Ch. (Micli.) 64; Martin v. McReynolds, 
0 Micli. 70. This is under a statute whereby 
mortgages are excepted from the provision 
that grants to two or more persons are to 
be consirued to create estates in common. In 
a comment upon an English case where' the 
personal representative was held to be a 
necessary party, as he would in equity be 
entitled to the decedent’s share of the deht 
when collected (1 Beav. 539), tlie Michigan 
court says: ‘ 4 The reason given for the deci- 
sion is true in point of fact, _bnt the conse- 
quence deduced from it does not follow.” 

In an action coinmenced against directors, 
where one dies after the suit eommenced, 
his executor need not be joined; Githers v. 
Clark, 15S Pa. G16, 28 Atl. 232. On the dcath 
of a joint guarantor, the action cannot be 
revived against his representatives ; Ameri- 
can Copper CdT v. Lowther, 25 Mise. 441, 54 
N. Y. Supp. 9G0, affirmed, and in a joint bond, 
if one obligor die, the dcbt survives, but the 
facts must be pleaded; Bentley v. Harman- 
son’s Ex’rs, 1 Wasli. (Va.) 273. 

Torts. —The ancient maxim which we are 
discussing applies more peculiarly to cases 
of tort. It was a principle of the common 
law that, if an injury was done either to 
the person or property of another for which 
damages only could be recovered in satis- 
faction,—where the declaration imputes a 
tort done either to the person or property of 
another, and the plca must be not guilty , —• 
the action died with the person to whom or 
by whom the wrong was done. See Wms. 
Exec. GG8; 3 Bla. Com. 302; 1 Saund. 21G, 
217, n. (1); Viner, Abr. Executora 123; Cornyn, 
Dig. Administrator , B. 13. 


But if the goods, etc., of the testator taken 
away continue in specie in the hands of the 
wrong-doer, it has long been decided that 
replevin and detinue will lie for the executor 
to recover back the specific goods, etc. ; W. 
Jones 173, 174; 1 Saund. 217; Trigg v. Con- 
way, 1 Ilempst 711, Eed. Cas. No. 14,173; 
Noland v. Leech, 10 Ark. 501; or, in case 
they are sold, an action for money had and 
received will lie for the executor to recover 
the value; 1 Saund. 217. And actions ex 
dclieto, wliere onc has obtained the property 
of anotlier and converted it, survive to the 
representatives of the injured party, as re- 
plevin, trespass de bonis asport. But where 
the wrong-doer acquircd no gain, though the 
other party has suffered loss, the death of 
either party destroys the right of action; 
Taylor v. Lowell, 3 Mass. 351, 3 Am. Dec. 
141; U. S. v. Daniel, 6 How. (U. S.) 11, 12 
L. Ed. 323; Middleton’s Ex’rs v. Robinson, 
1 Bay (S. C.) 58, 1 Am. Dec. 59G; Mellen 
v. Baldvdn, 4 Mass. 480; McEvers v. Pitkin, 
1 Root (Conn.) 216. 

Successive irmovations upon this rule of 
the common law liave been made by various 
statutes ivith regard to actions ichich sar - 
vive to executors and administrators. 

The stat. 4 Ed. III. c. 7, gave a remedy to 
executors for a trespass done to the per- 
sonal estate of tlieir testators, which was ex- 
tended to executors of executors by the stat. 
25 Ed. II I. c. 5. But these statutes did not 
include wrongs done to the person or freehold 
of the testator or intestate; Wms. Exec. G70. 
By an equitable construction of these stat- 
utes, an executor or administrator shall now 
have the same actions for any injury done to 
the personal estate of the testator in his 
lifetime, xchercbg it has become less bene- 
ficial to the executor or administrator, as 
the deeeased himself might have had, what- 
ever the form of action may be; 1 Saund. 
217; 1 Carr. & K. 271; W. Jones 173; 2 M. 
& S. 416; 5 Co. 27 a; Cro. Car. 297. These 
statutes are a recognized part of tlie com- 
mon law in this country; Ilegerich v. Ked- 
die, 99 N. Y. 2G0, 1 N. E. 7S7, 52 Am. Rep. 
25; they are followed by many state statutes 
and both these and the English statutes 
have been liberally construed in favor of 
survival injboth countries; 7 East 134; Bak- 
er’s Adm’r v. Crandall, 78 Mo. 5S4, 47 Am. 
Rep. 126; Ten Eyck v. Runk, 31 N. J. L. 428; 
Withee v. Brooks, 65 Me. 18; Aldrich v. 
Iloward, 8 R. I. 125, 86 Am. Rep. 615; Fried 
v. R. Co., 25 How. jPr. (N. Y.) 2S7; Nettles’ 
Ex’rs v. D’Oyley, 2 Brev. (S. C.) 27. And 
the laws of the different st;ates, either by 
express cnactment or by having adopted the 
Englisli statutes, give a remedy to executors 
in cases of injuries done to the personal prop- 
erty of their tcstator in his lifetime. At 
comrnon law an action of replevin was abat- 
ed by the death of the defendant, but not 
by the death of the -plaintiff; Potter v. Van 
Vranken, 36 N. Y. 619, 627; Mellen v. Bald- 
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win, 4 Mnss. 4S0; 1 And. 241; and see Reist 
v. Iloibrenner, 11 S. & R. (Pa.) 131; Iveite v. 
Boyd, 10 id. 300; but the effeet of the death 
of defendant is generally dependent upon the 
eonstruction of state statutes under whieh, 
in most states, the action is saved, as in 
Kingsbury’s Kx’rs v. Lane’s Kx’rs, 21 Mo. 
115; MeCrory v. Ilamilton, 39 111. App. 490; 
O’Neill v. Murry, 0 Dak. 107, 50 N. W. 019. 
In Ilambly v. Trott, Cowp. 37, Lord Manslield 
held that in actions ex delicto , the liability 
for the tort died with the person, but that if 
thereby property w r as ac<iuired, the personal 
representatives were liable, and tliis prin- 
ciple has been extensively applied in connec- 
tion with tlie stat. 4 Edw. III. both in the 
enactment and construetioii of the state stat- 
utes. The eases are collected and classified 
in 53 Ain. Rep. 525, note. 

Trover for a couversion in the lifetime of 
the testator may be brought by his executor; 
Parrott’s Adm’rs v. Dubignon, T. U. P. Charlt. 
(Ga.) 2GI; Eubanks v. Dobbs, 4 Ark. 173; 
Natious v. Hawkins’ Adin’rs, 11 Ala. S59. 
But an executor cannot sue for expenses in- 
cnrrod by his testator in defending against 
a groundless suit; Deming v. Taylor, 1 Day 
(Conn.) 285; nor in Alabama (uuder the Aet 
of 182G) for any injury doue in the lifctime 
of deceased; Garey v. Edwards, 15 Ala. 109; 
nor iu Vermont can he bring trcspass on thà 
casc , except to reeover damages for an in- 
jury to some speeifie property; Barrett’s 
Adm’r v. Copeland, 20 Vt. 244. And he can- 
not briug casc against a sheriff for a false 
return in testator’s action; ibid. But he 
may have case against the sheriff for not 
keepihg property attached, and delivering it 
to the otlicer holding the execution in his 
testator’s suit; Barrett’s Adm’r v. Copeland, 
20 Vt. 214, n.; and case against the sheriff 
for the default of his deputy in not paying 
over to testator money collected in exeeu- 
tion: Bellows v. Allen’s Adm'r, 22 Vt. 108. 
An action iu the naturc of an aetion on tbe 
casc for injuries resulting from breach of 
carrier’s eontraet to transport a passenger 
safely, survives to the personal representa- 
tive; Winuegar’s A.dm’r v. Ry. Co., S5 Ky. 
547, 4 S. W. 237. An executor may revive 
an action against the sheriff for misfeasanee 
of liis deputy, but not an action against the 
deputy for his misfeasanee; Valeutine v. 
Norton, 30 Me. 194. So, where the action is 
merely penal, it does not survive; Estis’ Ex’x 
v. Lenox, 1 N. C. 292; as to reeover penalties 
for taking illegal fees by an offieer from the 
intestate in his Iifetime; Reed v. Cist, 7 S. & 
R. (Pa.) 183. But in such case the adminis- 
trator may recover back the excess paid 
above the legal eharge; ibid. 

Under the commou law an action to re- 
cover a penaltj* or forfeiture dies with the 
person; U. S. v. De Goer, 3S Fed. S0. The 
aetion will not abate upon deatli of the re- 
lator, if it is brought by the state upou an 


official bond ; Davenport v. McKee 9S' N C 
500, 4 S. E. 545. 

The stat. 3 & 4 W. IV. c. 42, § 2, gave a 
remedy to executors, etc., for injuries done 
in the lifetime of the testator or intestate to 
his real property, which case was not em- 
braced in the stat. Ed. III. This statute 
introduced a material alteration in the max- 
im actio pcrsonalis moritur cum pfrsonn a> 
well in favor of exeeutors and administra- 
tors of the party injured ns agaiust the per- 
sonal representatives of the wrongdoer, but 
respects only iujuries to personal and reaf 
property; Chit. Pl. Parties to Actions in 
form cx dclicto. Similar statutory provi- 
sions have Leen made in most of the states. 
Thus, trcspass quare clausum frcgit snr- 
vives; Dobbs v. Gullidge, 20 N. C. 197; Mc- 
Pherson v. Seguine, 14 N. C. 153; Ivennerly 
v. Wilson, 1 Md. 102; Winters v. McGhee, 3 
Sneed 128; Muslck v. Ry. Co., 114 Mo. 309, 
21 S. W. 491; Wilbur v. Gilmore, 21 Pick. 
(Mass.) 250; even if action was beguu after 
the dcath of the injured party; Goodridge v. 
Rogers, 22 Pick. (Mass.) 495 ; Ilerbert v. Hen- 
driekson, 3S N. J. L. 29G; proccedings tu re- 
covcr damagcs for injuries to land by over- 
flowing; Howcott’s KxTs v. Warren. 29 N. C. 
20; Upper Appomattox Co. v. Harding, 11 
Gratt. (Va.) 1; contra , MeLaughlin v. L>or- 
sey, 1 Ilarr. & McH. (Md.) 224. Ejcctmcnt in 
the United States circuit court does uot ahate 
by death of plaiutiff; Hatfield v. Bushnell, 22 
Vt. G59, Fed. Cas. No. G,211. In lllinois the 
statute law allows an aetion to executors 
only for an injury to the personalty, or per- 
sonal wrongs, leaving injuries to realty as at 
common law; Reed v. R. Co., 1S 111. 403. 

Injuries to thc pcrson. In enses of inju- 
ries to the person, whether by assault, bat- 
tery, false imprisonment, slander, negligence, 
or otherwise, if either the party who reeciv- 
ed or he who committed the injury die, the 
maxim applies rigidly, and no action at com- 
mon law can be supported either by or 
against the exeeutors or otlier personal rep- 
resentatives; 3 Bla. Com. 302; 2 M. & S. 
408; Mobile Life Ins. Co. v. Rramc. 95 U. S. 
75G, 24 L. Ed. 5S0; Conneetient Mut. Life 
Ins. Co. v. R. Co., 25 Conn. 2G5. G5 Ain. Dec. 
571; Indianapolis. P. & C. R. Co. v. Keely’s 
Adm’r, 23 Ind. 133; Hyatt v. Adams, 10 
Mich. 1S0; Winnegar’s Adm’r v. II. Co., 85 
Ky. 547, 4 S. W. 237; Roehe v. Cnrroll, «I I>. 
C. 79; Thayer v. Dudley, 3 Mass. 296: and 
the aetion is not impliedly saved by a stat- 
ute giving a right of action aftcr death tu 
the personal representatives; Mnrtin’s Adm’r 
v. R. Co., 151 U. S. G73, 14 Sup. Ct. 533, 38 
L. Ed. 311. A caso for thc seduetion of a 
man’s daughter; Brawner v. Sterdevaut, 9 
Ga. G9; for lihel: Walters v. Nettleton, 5 
Cush. (Mass.) 541: for malieious proseeution ; 
Nettleton v. Dinehart, 5 Cush. (Mass.) 543; 
are instanees of the general rule stated. The 
death of one defendant, where partners arc- 





ACTIO PERSONALJS 


12G 


ACTIO PERSONALIS 


sued for libel, does not abate tlie action, 
eveu aside from the statute; Brown v. Kel- 
logg, 1S2 Mass. 297, 65 N. E. 37S. But in 
one respect this rule has been materially 
modified in England by Lord Campbell’s Act, 
and in tliis country by like acts in many 
states. These provide for the case where a 
wrongful act, neglect, or default has caused 
the death of the injured person, and the act 
is of suck a nature tliat the injured persou, 
had he lived, would have had an action 
against the wrong-doer. In suc-h cases the 
wrong-doer is rendered liable, in general, not 
to the executors or admiuistrators of the de- 
ceased, but to his near relations, husband, 
wife, parent or child. ln the construction 
given to these acts, the courts have held that 
the measure of damages is in general the 
pecuniary value of the life of the person 
killed to the person bringing suit, and that 
vindictive or exemplary damages by reason 
of gross negligence on the part of the wrong-, 
doer are not allowable ; Sedg. Damages. 

Mo.st states have statutes founded on Lord 
Campbell's Act. In some states, by statute, 
an action may be brought against a city or 
town for damages to the person of deceased 
occasioned by an assault by another’s dogs; 
Wilkins v. Wainwright, 173 Mass. 212, 53 N. 
E. 397; or by reason of a defect in a highway; 
Dernond v. City of Boston, 7 Gray (Mass.j 
544; Roberts v. City of Detroit, 102 Mich. 
64, 60 N. W. 450, 27 L. R. A. 572; but it is 
otkerwise in South Carolina; All v. Barn- 
well County, 29 S. C. 161, 7 S. E. 58. In j 
Ohio it is considered to be an action “for a 
nuisance” and abates at the death of the 
party injured; Village of Cardiugton v. 
Fredericks, 46 Ohio 442, 21 N. E. 766. But 
where the death, caused by a railway col- 
lision, was instantaneous, no action can be 
maintained under the statute of Massachu- 
setts; for the statute supposes the party 
deceased to have been once entitled to an 
action for the injury, and eitker to have 
commenced the action and subsequently died, 
or, being entitled to bring it, to have died 
before exercising the right; Kearney v, 
R. Co., 9 Cush. (Mass.) 10S. Where a per- 
son during his lifetime commenced an ac- 
tion for damages for injuries, and the action 
was pending at his death, an action to re- 
cover damages for his death by his repre- 
sentative was barred; but such representa- 
tives had the rigkt to continue the action 
commenced by the decedcnt in his lifetime, 
Edwards v. Gimbel, 202 Pa. 30, 51 Atl. 357 
But it has been held that an administrator 
cannot continue an action brought by the 
decedent in his lifetime, as the only action 
maiutainable is by the administrator under 
the statute for the benefit of the heirs; Mar- 
tin v. R. Co., 5S Kan. 475, 49 Pac. 605. But 
the accruing of the right of action does not 
depend upon intelligence, consciousuess, or 
mental capacity of any kind on the part of 
the person injured; Hollenbeck v. R. Co., 9 


Cusli. (Mass.) 47S. By the removal of a case 
to the Federal Court, the right to revive an 
action for personal injuries, upon the deatk 
of the plaintiff, is not lost; In re Connaway, 
17S V. S. 421, 20 Sup. Ct. 951, 44 L. Ed. 1134; 
Baltimore & Ohio R. Co. v. Joy, 173 U. S. 
226, 19 Sup. Ct. 3S7, 43 L. Ed. 677. 

In some of tlie states the statutes vest 
the right of action in the personal representa- 
tives, but the damages recovered accrue to 
the benefit of the widow and next of kin ; 
City of Ckicago v. Major, 1S 111. 349, 6S Am. 
Dec. 553; Whiton v. R. Co., 21 Wis. 305; 
Needham v. R. Co., 3S Vt. 294. And, by act 
of May 30, 1908, provision is made for com- 
pensation to government employês for in- 
juries, or, in case of death, to the widow and 
ckildren; Comp. Laws (1911) 46S. 

Damages may be recovered by the parents 
in an action for death of minor child; Balti- 
more & O. R. Co. v. State, 24 Md. 271; Ihl 
v. R. Co., 47 N. Y. 317, 7 Am. Rep. 450; Ewen 
v. R. Co., 3S Wis. 613; Pennsylvania R. Co. 
v. Bantom, 54 Pa. 495; but there must have 
been a prospect of some pecuniarv bcnefit 
had the ekild lived; 11 Q. B. D. 160; Rains 
v. R. Co., 71 Mo. 164, 36 Am. Rep. 459; 3 
H. & N. 211. Where a father and daughter 
were injured by the same accident, and he 
died within an hour. held that the cause of 
action in him for his daughter’s death did 
not survive to the motlier, no action having 
been brought by him: King v. R. Co., 126 
Ga. 794, 55 S. E. 965, 8 L. R. A. (N. S.) 544. 

Actions against the executors or adminis- 
' trators o/ the wrong-doer. The common-law 
principle was that if an injury was done ei- 
ther to the person or property of anotker, 
for which damages only could be recovered 
in satisfaction, the action died with the per- 
' son by whom the wrong was committed; 1 
1 Sauud. 216 a, note (1); McLaughlin v. Dor- 
sey, 1 H. & McH. (Md.) 224. And where the 
cause of action is founded upon any mal~ 
fcasance or misfeasance , is a tort , or arises 
ex delicto , suck as trespass for taking goods, 

' etc., trover, false imprisonment, assault and 
battery, slander, deceit, diverting a water- 
course, obstructing liglits, and many otker 
cases of the like kind, where the declaration 
imputes a tort done eitker to the person or 
the property of another, and the plea must 
be not guilty , the rule of the common law is 
actio personalis moritur cum persona; and 
if the person by whom the injury was com- 
mitted die, no action of that kind can be 
brought against his executor or administra- 
tor. But now in England the stat. 3 & 4 W. 
IV. c. 42, § 2, autkorizes an action of tres- 
pass, or trespass on the case, for an mjury 
committed by deceased in respect to prop- 
orty rcal or personal of anotker. And sim- 
ilar provisions are in force in most of the 
states of this country. Thus, in Alabama , 
by statute, trover may be maintained against 
an executor for a conversion by his testator; 
Nations v. Hawkins’ Adrn’rs, 11 Ala. 859. 
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So In Ncu' Jcrscy , Terhune v. Bray’s Ex’rs, 
1G N. J. L. 54; Gcorgia , Woods v. Ilowell, 17 
G«a. 495; and Norih Carolina; Weare v. 
Burge, 32 N. C. 1G9. 

In Yirgmia , by statute, dctinue already 
cominenced against tlie wrongdoer survives 
against his executor, if the chattel actually 
came into tüe executor’s possession; other- 
wise not; Allen’s Ex’r v. Ilarlaii’s Adm’r, 6 
Leigh (Va.) 42, 29 Aw. Dec. 205; Catlett's 
Ex’r v. Kussell, 6 Leigh (Va.) 34 4. So in 
Kcntucky , Gentry’s Adm’r v. McKehen, 5 
Dana (Ky.) 34. Replcvin in Missouri does 
not abate on the death of defendant; Ivins- 
bury’s Ex’rs v. Lane’s Ex’r, 21 Mo. 115; nor 
does an action on a replcvin bond in Dela- 
ivare , Waples v. Adlcins, 5 Ilarr. (Del.) 3S1. 
It has, indeed, been said that where the 
wrongdoer has secured no benelit to himself 
at the expense of the sufferer, the cause of 
action does not survive, but that where, by 
means of the offence, property is ac<iuired 
which benefits the testator, then an action for 
the value of the property survives against the 
executor ; U. S. v. Daniel, G IIow. (U. S.) 11, 
12 L. Ed. 323; Coburn v. Ansart, 3 Mass. 
321; Troup v. Smith's Ex’r, 20 Johns. (N. Y.) 
43; McEvers v. Pitkin, i Root (Conn.) 216; 
Cummins v. Cummins, S N. J. Eq. 173; Mid- 
dleton’s Ex’rs v. Robinson, 1 Bay (S. C.) 5S, 
1 Am. Dec. 596; and that where the wrong- 
doer has acquired gain by his wrong, the in- 
jured party may waive the tort and bring an 
action ex eontractu against the representa- 
tives to recover compensation ; Jones v. Hoar, 
5 Pick. (Mass.) 2S5; Cummins v. Cummins, 
8 N. J. Eq. 173. 

But this rule, that the wrongdoer must 
have acquired a gain by his act in order that 
the cause of aetion may survive against 
his representatives, is not universal. Thus, 
though formerly in Ncw YorJc an action 
would not lie for a fraud of deceased which 
did not benefit the assets, yet it was other- 
wise for his fraudulent performance of a 
contract; Troup v. Smith’s Ex’r, 20 Johns. 
(N. Y.) 43; and now the statute of that state 
gives an action against the executor for every 
injury done by the testator, whether by force 
or negligence, to the property of another; El- 
der v. Bogardus. Lalor’s Supp. (N. Y.) 116; 
as for fraudulent representations by the de- 
ceased in the sale of land; Haight v. Hayt, 
19 N. Y. 4 64; or wasting, destroying, taking, 
or earrying away personal property; Suider 
v. Croy, 2 Johns. (N. Y.) 227. Cases in which 
the survival of actions is fully copsidered 
are: Right of action against a shenff does 
survive; Lynn’s Adm’r v. Sisk, 9 B. Monr. 
135; Paiue v. Ulmer, 7 Mass. 317; Cravath 
v. Plympton, 13 Mass. 454 (but not one 
against a deputy sheriff; id.) ; one for a 
false retum of execution; Jewett v. Weaver, 
10 Mo. 234 (but not one against a consta- 
ble for unnecessary assault in an arrest; 
Melvin v. Evans, 48 Mo. App. 421) ; case 
for injury to property; Jones v. Vanzandt, 


4 McLean, 599, Fed. Cas. No. 7,503; tres- 
pass; Ilamilton v. Jeffries, 15 Mo. 619; 
(both under statutes) ; suit against ovner 
for crimiual act of slave; Phillips v. Towl- 
er’s Adm’rs, 23 Mo. 401; deceit in sale 
of chattels; 1 Car. L. Rev. 529; the remedy 
by petition for daniages by overflowi ng 
lands; Raleigh & G. R. Co. v. Jones, 23 N. C. 
24; agaiust an attorney for neglect; Miller 
v. Wilson, 24 Pa. 114; 3 Stark. 154; 1 D. A 
R. 30; damages by reason of false represen- 
tations as to value of land; Henderson v. 
Henshall, 54 Fed. 320, 4 C. C. A. 357. Cases 
in whieh the right of action was held not to 
survive the death of the wrongdoer or de- 
fendant are: For torts uneoniu*cted with eon- 
tract; Watson v. Loop, 12 Tex. 11; tres- 
pass; O’Conner v. Corbilt, 3 Cal. 370; ac- 
tions for malicious prosecutiou; Conly v. 
Conly, 121 Mass. 550; whether brought in 
the lifetime of the wrongdoer or not; Jones 
v. Littlefleld, 3 Yerg. (Tenn.) 133; McDer- 
mott v. Doyle, 17 Mo. 3G2; trespass for 
mcsne profits; Harker v. Whitaker. 5 Watts 
(Pa.) 474; Means v. Presbyterian Church, 3 
Pa. 93; Burgess v. Gates, 20 Vt. 326; In re 
Renwick’s Estate, 2 Bradf. Sur. (N. Y.) 80; 
(but the representative may be sued on cou- 
tract; id.) ; eontra , Molton v. Munford’s 
Adm’r, 10 N. C. 490; Burgess v. Gates. 20 
Vt. 32G (by statute); case for false represcn- 
tation; Henshaw v. Miller, 17 How. (U. S.) 
212, 15 L. EcL 222. Trcspass for crim. eon, t 
where defendant dies pendiug the suit, does 
not survive against his personal representa- 
tives ; Clarke v. McClelland, 9 Pa. 12S. Where 
an action of trespass is brought by a widow 
for killing her husband, it abates with death 
of defeudant; Weiss v. Hunsicker, 14 Pa. Co. 
Ct 39S. 

Where the intestate" had falsely pretended 
that he was divorced from his wife, whcre- 
by another was induced to marry hiin, tlie 
latter cannot maintain an action against his 
personal representatives; Grim v. Carr’s 
Adm’rs, 31 Pa. 5.33. Case for nuisance does 
not lie against executors of a wrongdoer; 
Hawkins’ Ex’rs v. Glass, 1 Bibb. (Kv.) 246; 
Knox v. Sterling, 73 III. 214; nor for fraud 
in the exchange of horses; Coker v. Crozier, 
5 Ala. 3G9; nor, under the statute of Yir - 
ginia , for fraudulently recommendiug a per- 
son as worthv of credit; Henshaw v. Miller, 
17 How. (U. S.) 212, 15 L. Ed. 222; nor for 
negligence of a constable. whereby he failed 
to make the money on an oxecution; Logan 
v. Barclay, 3 Ala. 3G1; nor for misfeasance of 
constable; Gent v. Gray, 29 Me. 4G2; nor 
against the personal representatives of a 
sherift for an escape, or for taking insulü- 
eient bail bond; Cunningham v. Jaques, 19 
X. J. L. 42; nor against the administrators of 
the marshal for a false return of exeeution, 
or imperfect and iusufficient entries thereon; 
U. S. v. Daniel, G How. (U. S.) 11, 12 L. Ed. 
323; nor does debt for an escape survive 
against the sheriff’s executors; Martin v. 
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Bradley, 1 Caines (X. Y.) 121; alitcr 
Georgia, by statute; Neal v. Ilaygood, 1 Oa. 
514. An action against the slierilf to recover 
penalties for liis failure to return proccss 
does not survive against liis exccutors; Ma- 
son v. Ballew, 35 N. C. 4S3; nor does au ac- 
tion lie against tlie representativcs of a de- 
ceased postmaster for money feloniously tak- 
en out of letters by kis clerk; Franklin v. 
Low, 1 Johns. (N. Y.) 3t)C. See Abatement. 

ACTIO IN PERSONAM (Lat an action 
against the person). 

A personal action. 

Thls ls the tcrm in use In the civll law to denote 
the actions which In the common law are called 
personal. In modern usage it ls applied in English 
and American law to those suits In admiralty which 
are directed against the person of the defendant, as 
dlstinguished from those in rem which are directed 
against the specific thing from which (or rather the 
pròceeds of the sale of which) the complainant ex- 
pects and claims a right to derive satisfaction for 
the injury done to him; 2 Pars. Mar. Law. G63. 

ACTIO PIGNERATITIA. An action for 
a thing pledged after payment of the debt. 
Hunter, Rom. L. 448. 

ACTIO PR/ESCRIPTIS VERBIS. A form 
of action which derived its force from contin- 
ued usage or the rcsponsa prudcntium , and 
was founded on the unwritten law. 1 
Spence, Eq. Jur. 212. 

The distinction betwcen thls actlon and an actio 
in factum is said to be, that the latter was founded 
not on usage or the unwritten law, but by analogy 
to or on the equity of some subsisting law; 1 

Spence, Eq. Jur. 212. 

ACTIO REALIS (Lat.). A real action. 
The proper term in the civil law was Rei 
Vindieatio; Inst. 4. 6. 3. 

ACTIO RED HIBITORIA. An action to 
compel a vendor to take back the thing sold 
and return the price paid. See Redhibitoet 
Actions. 

ACTIO IN REM. An action against the 
thing. See Actio in Peksonam ; Actio. 

ACTIO RESCISSORIA. An action for re- 
scinding a title acquired by prescription in a 
case where the party bringing the action was 
enfeitled to exemption from the opcration of 
the prescription. 

ACTIO PRO S0C10. An action by which 
either partner could compel his co-partners 
to perform the partnership contract. Story, 
Partn., Bennett ed. § 352; Pothier, Contr. de 
Societê, n. 34. 

ACTIO E X STIPULATU. An action 
brought to enforce a stipulation. 

ACTIO STRICTI JURIS (Lat. an action 
of strict right). An action in which the 
judge followed the formula that was sent to 
him closely, administered such relief only as 
that warranted, and admitted such claims 
as were distinctly set forth by the plcadings 
of the parties. 1 Spence, Eq. Jur. 218. 

ACTIO DE TIGNO JUNCTO,. An action 
by tbe owner of material built by another 


in ' into his building. If so uscd in good faith 
double their value could be rccovered; if 
in bad faith, the owner could recovcv suit- 
able damage for the wrong, and recover 
tlie property when the building came down. 
So. African Leg. Dict 

ACTIO UTILIS. An action for the bene- 
tit of those who had the beneficial usc of 
property, but not the legal title; an equita- 
ble action. 1 Spence, Eq. Jur. 214. 

It was subsequently extended to includc : umy 
other instances where a party was equitably euti- 
tled to relief, although he did not come witbin the 
strict letter of the law and the formulae appropriate 
thereto. 

ACTIO VENDITI. Where a person selling 
seeks to secure the performance of a special 
obligation found in a contract of sale or to 
compel the buyer to pay the price through 
an action. liunter, Roman Law 332. 

ACTIO VULGARIS. A legal action ; a 
common action. Sometimes used for actio 
dirccta. 1 Mackeldey, Civ. L. 189. 

ACTION (Lat. agere , to do). A doing of 
something; somethiug done. 

The formal deruand of one's right from 
another person, made and insisted on in a 
court of justice. In a quite common scnse, 
action includes all the forrnal proceedings in 
a court of justice attendant upon the de- 
mand of a right made by one person of an- 
other in such court, including an adjudica- 
tion upon the right and its enforcement or 
denial by the court. 

In the Institutes of Justinian an action is defined 
as jus perscquendi in judicio quod sibi debetur (the 
right of pursuiug in a judicial tribunal what is due 
one’s self) ; Inst. 4. 6. In the Digest, however, 
where the signification of the word is expressly 
treated of, it is said, Actio generaliter sumitur; vel 
pro ipso jure quod quis habet persequendi in judicio 
quod suum est sibive debetur ; vel pro hac ipsa per- 
secutione seu juris exercitio (Action in geueral is 
taken either as that right which each one has of 
pursuing in a judicial tribunal his own or what is 
due him; or as the pursuit itself or exercise of the 
right) ; Dig. 50. 16. 16. Action was also said con- 
tinere formam agendi (to include the form of pro- 
ceeding); Dig. 1. 2. 10. 

This definition of actlon has been adopted by Tay- 
Ior (Civ. Law, p. 50). These forms were prescribed 
by the praetors originally, and were to be very 
strictly followed. The actions to which they applied 
were sald to be stricti juris, and the slightest vari- 
ation from the form prescribed was fatal. They 
were first reduced to a system by Appius Claudius, 
and were surreptitiously published by his clerk, 
Cneius Flavlus. The publication was so pleasing to 
the people that Flavius was made a tribune of the 
people, a senator, and a curule edile (a somewhat 
more magnificent return thau is apt to await the 
labors of the editor of a modern book of forms) ; 
Dig. 1. 2*5. 

These forms were very minute, and included the 
form for pronouncing the decision. See Actio. 

In modern law Ibe signification of the right of 
pursuing, etc., has been generally dropped, though 
it is recognized by Bracton, 98 b; Coke, 2d Inst. 40; 
3 Bla. Com. 116; while the two latter senses of the 
exerclse of the right and the means or method of 
its exercise are still found. 

The vital idea of an action ls a proceeding on th<r 
part of one person as actor against another, for the 
infringement of some right of the first, before a 
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court of justice, in the manner prescrlbed by the 
court or the law. 

Subordinate to this is now connected in a quite 
common use, the idea of the answer of the defend- 
ant or person proceeded against; the addueing evl- 
dence by each party to sustain his position ; the 
adjudication of the court upon the right of the 
plaintiff; and the means taken to enforce the right 
or recompense the wrong done, in case the right is 
established and shown to have becn injuriously af- 
fected. 

Actions are to be distlnguished from those pro- 
ceedings, such as writ of error, scire facias, man- 
damus, and the like, where, under the form of pro- 
ceedings, the court, and not the piaintiff, appears to 
be the actor; Com. v. Commissioncrs of Laneaster 
County, 6 Binn. (Pa.) 9. And the term is not regu- 
larly applied, it wouid seem. to proceedings in a 
court of equity; Allen v. Partlow, 3 S. C. 417; Ul- 
shafer v. Stewart, 71 Pa. 170. 

In the Civil Law. 

Civil Actio?is. —Those personal actions 
whicli are instituted to compel payments or 
do some otlier thinc: purely civil. Pothier, 
Introd. Cen. aux Coutumcs 110. 

Criminal Actions. —Those personal actions 
in wliich the plaintiff asks reparation for the 
commission of some tort or injury which he 
or those who belong to him have sustained. 

Mixed Actions are those which partake of 
the nature of both real and personal actions; 
as, actions of partition, actions to recover 
property and damages. Just. Inst. 4, G, 18- 
20; Domat, Supp. des Lois Civiles liv. 4, tit. 
1, n. 4. 

Mixed Personal Actions are those which 
partake of both a civil and a criminal char- 
acter. 

Pcrsonal Aetions are those in wliich one 
person ( actor) sues another as defendant 
(rcus ) in respect of some obligation which 
he is under to the actor, either ex contractu 
or ex dclictOy to perform some act or make 
some compensation. 

Rcal Actions. —Those by which a person 
seeks to recover his property which is in 
the possession of another. 

In the Common Law. 

The action properly is said to terminate 
at judgment; Co. Litt. 2S9a; Rolle, Abr. 
291; 3 Bla. Com. 116. 

Civil Actions. —Those actions wliich have 
for their object the recovery of private or 
civil rights, or of compcnsatiou for their 
infraction. 

Criminal Actions. —Those actions prosecut- 
ed iu a court of justice, in tlie name of the 
government, against one or more individuals 
accused of a crime. See 1 Chitty, Crim. 
Law. 

Local Actions .■—Those civil actions which 
can be brought only in the county or other 
territorial jurisdiction in wliich the cause 
of action arose. See Local Action. 

Mixcd Actions. —Those wliicli partake of 
the nature of both real and personal actions. 

Pcrsonal Actions. —Those civil actions 
which are brought for the recovery of per- 
sonal property, for the enforcement of some 
contract, or to recover damages for the com- 
Bouv.—9 


mission of an injury to the person or prop- 
erty. See Peksonal Action. 

Real Action8 .—Those brought for tlie spe- 
ciflc recovery of lands, tenements, or her 
editaments. Steph. Pl. 3. See Real Action 

Transitory Actions .— Those civil actions 
the eause of which might well have arisen 
in oue place or county as well as another. 
See Transitory Action. 

ACTION 0 F B00K DEBT. A forrn of 
action in Connecticut and Vermont for tlie 
recovery of claims, sueh as are usually evi- 
denced by a book account Bradley v. Good- 
year, 1 Day (Conn.) 105; Smith v. Gilbert, 
4 Day (Conn.) 105; Newton v. Higgins, 2 
Vt. 3GG. 

ACTI0N 0N THE CASE. This was a 
remedy given by the eommon law, but it ap- 
pears to have existed only in a limited form 
and to a certain extent until the statute of 
Westminster 2d. In its most comprehensive 
siguification it includes asswnpsit as wcll as 
an action in form cx delicto; at present 
when it is mentioned it is usually understood 
to mean an action in form ex delicto. 

It is founded on the common law or upon 
acts of Parliamcnt, and lies generally to re- 
cover dainages for torts not coimnitted with 
force, aetual or implied; or having been oe- 
casioned by force where the matter affected 
was not tangible, or the injury was not im- 
mediate but consequential; or where the in- 
terest in the property was only in reversion, 
in all of which cases trespass is not sustain- 
able; 1 Chit Pl. 132. See Case; Assumpsit. 

ACTI0N RED HIBIT0RY. See Redhibi- 

TORY ACTION. 

ACTI0N RESCISS0RY. See Rescissory 
Actions. 

ACTI0NABLE. For which an action will 
lie. 3 Bla. Com. 23. 

ACTI0NARY. A commereial term used in 
Europe to denote a proprietor of shares or 
actions in a joint stock eompany. 

ACTI0NES N0MINAT/E (Lat named ac- 
tions). 

In English Law. Those wiflts for whlch 
there were precedents in the English Chan- 
cery prior to the statute 13 Edw. I. (Westni 
2d) c. 34. 

Prlor to this statute, the clerks would is- 
sue no writs exeept in such actions. Steph. 
Pl. 8; Barnet v. Ihrie, 17 S. & R. (Pa.) 195. 
See Case; Action. 

ACTI0NS (Fr.). Shares of corporate 
stock. 

ACTI0NS 0RDINARY. In Scotch Law. 
All actions which are not rescissory. Erslc. 
Inst. 4, 1, 1S. 

ACTIVE TRUST. See Trust. 

ACT0N BURNELL. An ancient English 
statute, so called because enacted by a par- 
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liament held at the village of Acton Burnell. 
11 Edw. I. 

It is otherwJse known as statutum rnercatorum or 
de mercatoribus, tbe statute of the mercliants. It 
was a statute for the collectlon of debts, the earliest 
of its class, being enacted in 1283. 

A further statute for the same object, and known 
as De Mercatoribus, was enacted 13 Edw. I. (c. 3.). 
See Statute Merchant. 

ACTOR (Lat. agcrc). In Clvil Law. A 
patron, plcader, or advocate. Du Cange; 
Cowell ; Spelman. 

Actor ecclcsice.— An advocate for a church; one 
who protects the temporal interests of a church. 
Acfor t 'illce was the steward or head-bailiff of a 
town or village. Cowell. 

One who takes care of liis lord’s lands. 
Du Cange. 

A guardian or tutor. One who transacts 
the business of his lord or principal; nearly 
synonymous with agent, which comes from 
the same word. 

The word has a variety of closely-related mean- 
ings, very nearly corresponding with manager. 
Thus, actor domince, manager of his master’s farm; 
actor ecclesice, manager of church property ; actores 
provinciarum, tax-gatherers, treasurers, and man- 
agers of the public debt. 

A plaintiff; contrasted with reus , the de- 
fendant A proctor in civil courts or causes. 
Actores regis, those who claimed money of 
the king. Du Cange, Actor; Spelman, Gloss.; 
Cowell. 

ACTRIX (Lat). A female plaintiff. Cal- 
vinus, Lex. 

ACTS 0 F COURT. Legal memoranda 
made in the admiralty courts in England, 
in the nature of pleas. 

For example, the English court of admi- 
ralty disregards all tenders except those 
formally made by acts of court; Abbott 
Shipp. 403; Dunlop, Adm. Pr. 104, 105; 4 
C. Rob. Adm. 103; 1 Hagg. Adm. 157. 

ACTS 0 F SEDERUNT. In Scotch Law. 
Ordinances for regulating the forms of pro- 
ceeding, before the court of session, in the 
administration of justice, made by the judg- 
es, who have the power by virtue of a Scotch 
Act of Parliament passed in 1540. Erskine, 
Pract. book 1, tit. 1, § 14. 

ACTUAL. Real, in opposition to construc- 
tive or speculative, something “existing in 
act;” State v. Wells, 31 Conn. 213; real as 
opposed to nominal; Astor v. Merritt, 111 U. 
S. 202, 4 Sup. Ct 413, 2S L. Ed. 401. Wear- 
ing apparel “in actual use” is not confined to 
what is worn at the time or what has been 
worn, but includes what is set apart to be 
used as a part of one’s wardrobe; id., where 
the phrase is carefully examined and defined. 

It is uscd as a legal term in contradistinc- 
tion to virtual or constructive as of posses- 
sion or occupation; Cleveland v. Crawford, 
7 Hun (N. Y.) 616; or an actual settler, 
which implies actual residence; Mclntyre v. 
Sherwood, 82 Cal. 139, 22 Pac. 937. An ac- 
tual seizure means nothing more than 


seizure, since there was no fiction of con- 
structive seizure before the act; L. R- 6 
Exch. 203. 

Actually is opposed to seemingly, pretend- 
edly, or feignedly, as actually engaged in 
farming means really, truly, in fact; In re 
Strawbridge & Mays, 39 Ala. 367. 

ACTUAL CASH VALUE. The term rneans 
the sum of money the insured goods would 
have brought for cash, at the market price, 
at the time when, and place where, they were 
destroyed by fire. Mack v. Ins. Co. t 4 Fed. 
59. See Insubance. 

ACTUAL C0ST. The true and real price 
paid for goods upon a geuuine bona fide pur- 
chase. Alfonso v. U. S., 2 Sto. 421, Fed. Cas. 
No. 188. Money actually paid out. Lexing- 
ton & W. R. Co. v. R. Co., 9 Gray (Mass.) 
226. It is said not to include interest on 
capital during construction; [1906] A. C. 368; 
nor “wasted expenditure” such as that on a 
condemned culvert, under a government con- 
tract; 20 S. C. 133, 416 (South Afriean). 
Under a contract to supply electric light to 
a municipality, for which it was to pay such 
sum as would yield a return of 10 per cent. 
on the “actual cost of generating the light,” 
it was held that this did not iuclude inter- 
est on capital, but did include depreciation 
of plant and rents, taxes and insurance; 
[190S] A. C. 241. 

ACTUAL DAMAGES. The damages 
awarded for a loss or injury actually sus- 
tained ; in contradistinction from damages 
implied by law, and from those awarded by 
way of punishment. See Damages. 

ACTUAL DELIVERY. It is held common- 
ly to apply to the ceding of the corporal 
possession by the seller, and the actual ap- 
prehension of corporal possession by the buy- 
er, or by some person authorized by him to 
receive the goods as his representative for 
the purpose of custody or disposal, but not 
for mere conveyance. Bolin v. Huffnagle, 1 
Rawle (Pa.) 19. See Deeivery. 

ACTUARIUS (Lat.). One who drew the 
acts or statutes. 

One who wrote in brief the public acts. 
An officer who had charge of the public 
baths; an officer who received the money for 
the soldiers, and distributed it among them; 
a notary. 

An actor , which see. Du Cange. 

ACTUARY. The manager of a joint stock 
company, particularly an insurance company. 

An officer of a mercantile or insurance 
company skilled in financial calculations, es- 
pecially respecting such subjects as the ex- 
pectancy of the duration of life. 

A clerk, in some corporations vested with 
various powers. 

In Ecclesiastical Law. A clerk who regis- 
ters the acts and constitutions of the convo- 
cation. 
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ACTUM (Lat. agere). A deed ; something 
done. 

Datum relates to the tlme of the dellvery of the 
lnstrument; actum, tho time of making it; factum, 
the thing made. Gestum, denotes a thing done 
without writing ; actum, a thlng done ln writlng. 
See Du Cange; Actus. 

ACTUS (Lat. agere , to do ; aetus, done). 
In Civil Law. A thing done. See Actum. 
A servitude which carried the right of driv- 
ing animals aud vehiclcs across the lands of 
another. 

It included also the iter , or right of pass- 
ing across on foot or on horseback. 

In English Law. An act of parliament 8 
Coke 40. 

A foot and horse way. Co. Litt. 56 a. 

AD (Lat.). At ; by; for; near; on ac- 
count of ; to; until; upon; with relation to 
or concerning. 

AD ABUNDANTIOREM CAUTELAM 

(Lat.). For greater caution. 

AD ALIUD EXAMEN (Lat). To anothcr 
tribunal. Calvinus, Lex. 

AD ASSISAM CAPIENDAM. To take an 
assize. Bract 110 ö. 

AD AUDIENDAM CONSIDERATIONEM 

C U RI /E . To hear the judgment of the court 
Bract 3S3 ö. 

AD AUDIENDUM ET D ETERMIN AN- 
DUM. To hear and determine. 4 Bla. Com. 
27S. 

AD BARRAM EVOCATUS. Called to the 
bar. 1 Ld. Raym. 59. 

AD CAMPI PARTEM. For a share of the 
land. Fleta, II, c. 3G, § 4. 

AD CAPIENDAS ASSISAS. To try writs 
of assize. 3 Bla. Com. 352. 

AD COLLIGENDUM. For collecting; as 
an administrator or trustee ad colligendum. 
2 ICent 414. 

AD COMMUNE NOCUMENTUM. To the 

commou nuisance. Broom & H. Com. 196. 

AD COMMUNEM LEGEM. At common 
law. 2 Eden 39. 

AD COMPARENDUM. To appear. Cro. 
Jae. 67. 

AD CULPAM. XJntil misbebavior. 

AD CURIAM. At court 1 Salk. 195; 1 
Ld. Kaym. 638. 

AD CUSTAGIA. At the costs. ToulUer; 
Cowell; Whishaw. 

AD CUSTUM. At the cost 1 Sliarsw. 
Bla. Com. 314. 

AD DAMNUM (Lat). To the damage. 
The technical name of that part of the dec- 
laration or statement of clairn which con- 
tains a statement of the amount of the plain- 
tiif’s injury. The plaiutiff cannot recover 


greater damages than he has laid in the ad 
damnum; 2 Greenl. Ev. § 2Gu. The anmunt 
elaimed may be amended by the court on 
motion. In Bicrce v. Waterhouse, 219 U. S. 
320, 31 Sup. Ct. 241, 55 L. Ed. 237, it was 
held that in replevin, the ad damnum could 
be increased to conform to the proofs with- 
out discharging the sureties. 

AD DIEM. At the day. Ad aliutn diem. 
At another day. Y. B. 7 Hen. VI, 13. Ad 
certum diem. At a certain day. 2 Str. 747. 

AD EVERSIONEM JURIS NOSTRI. To 

the overthrow of our right. 2 Keut 91. 

AD EXCAMBIUM (Lat). For exchange; 
for compensation. Bracton, fol. 12 b, 37 b. 

AD EXH/EREDATIONEM. To tbe dis* 
herison, or disinheriting. 

The writ of waste calls upon the tenant 
to appear and sliow cause why he hath eom- 
> mitted waste and destruction in the place 
named, ad exhccredatioticm, etc. ; 3 Bla. Com. 
22S; Fitzherbert, Nat Brev. 55. 

AD FACIENDUM. To do. Co. Litt. 204 a. 

AD FACTUM PRyESTANDUM. In Scotch 
Law. The name given to a class of obliga- 
tions of great strictness. 

A debtor ad fac. prces. is deuied the benefit 
of the act of grace, the privilege of sanctu- 
ary, and the cessio bonorum; Erskine, Inst. 
lib. 3, tit. 3, § 62; Kames, Eq. 216. 

AD FIDEM. In allegiance. 2 Kent 5G. 
Subjeets bofn in allcgiance arc said to be 
born ad fidcrn. 

AD FILUM AQU/E. To the thread of the 
stream ; to the middle of the stream. Knight 
v. Wilder, 2 Cush. (Mass.) 207, 48 Am. Dec. 
660; Child v. Starr, 4 Hill (N. Y.) 369; 
Claremont v. Carlton, 2 N. II. 369, 9 Am. 
Dec. SS; 2 Washb. R. P. 632; 3 Kent 42S. 

A former meaning seems to have been, to 
a stream of water. Cowell; Blount Ad me- 
dium fiium aqux would be etymologically 
more exact; 2 Eden, Inj. 260; and is often 
used; but the common use of ad filinn aquce 
is undoubtedly to the thread of the stream; 
Thomas v. Hatcli, 3 Sumn. 170, Fed. Cas. No. 
13,S99; Cates* Ex’rs v. Wadlington, 1 Mc- 
Cord (S. C.) 5S0, 10 Am. Dec. 699; 3 Kent 
431; Starr v. Child, 20 Wend. (N. Y.) 149; 
Ingraham v. Wilkinson, 4 Pick. (Mass.) 272, 
16 Am. Dec. 342; State v. Canterbury, 2S N. 
H. 195. 

AD FILUM Vl/E (Lat.). To the middle 
of the way. Parker v. Inhabitants of Fram- 
ingham, 8 Metc. (Mass.) 260. 

A D FIRMAM. To farm. 

Derived from an old Saxon word denoting rent, 
according to Blackstone, occurring in the plirase, 
dedi concessi et ad firmam tradidi (I have given, 
granted, and to £arm let) t 2 Bla. Com. 317. Ad 
firmam noctis was a fine or penalty equal in amount 
to the estlmated cost of entertaining the king for 
one night. Cowell. Ad feodi firmam, to fee farm. 
Spelman, Gloss.; CowelL 
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AD FUNDANDAM JURisDICTIONKM 13 

A D FUNDANDAM JURISDICTIONEM. 

To make the basis of jurisdictiom [1905] 2 
K. B. 555. 

A D GAOLAS DELIBERAN D AS. To de> 

Uvcr the gaols. Bract. 109 ö. 

AD HOC. As to this. 

AD IDEM. To the same point 
AD INQUIRENDUM (Lat. for inquiry). 

A judielal writ, commandiug inquiry to be 
made of anythlng relating to a cause de- 
pending in court 

AD INSTANTIAM. At the instance. 2 
Mod. 43. 

AD INTERIM (Lat). In the meantime. 

An officer is sometimes appointed ad interim , when 
the principal offlcer is abscnt, or for some cause 
lncapable of acting for the time. See Acting. 

AD JURA REGIS (Lat.). To the rights 
of the king. An old English writ to enforce 
a presentation by the king to a living against 
oue who sought to eject the clerk presented. 

AD LARGUM. At large: as, title at 
large; assize at large. See Dane, Abr. c. 
144, art. 1G, § 7. 

AD LIBITUM. At pleasure. 3 Bla. Com. 
292. 

AD LITEM (Lat. lites). For the suit 

Bvery court has the power to appoint a guardian 
ad litcm; 2 Kcnt 229; 2 Bla. Com. 427. 

A D LUCRANDUM VEL PERDENDUM. 

For gain or loss. 

AD MAJOREM CAUTELAM (Lat). For 

greater caution. 

AD MEDIUM FILUM AQU/E. See Ad 

Filum Aqu.e. ‘ 

AD N0CUMENTUR1 (Lat.). To the hurt 
or injury. 

In an assize of nuisance, it must be al- 
leged by tbe plaintiff that a particular thing 
has been done, ad nocumentum liberi tene- 
menti sui (to the injury of his freehold) ; 3 
Bla. Com. 221. 

AD OMISSA VEL MALE APPRETIATA. 

With relation to omissions or wrong inter- 
pretations. 3 Ersk. Inst. 9, § 36. 

AD OPUS. To the work. See 21 Harv. L. 
Hev. 2G4, citing 2 Poll. & Maitl. 232 et seq .; 

ÜSE. 

AD OSTIUM ECCLESI/E (Lat). At the 
chnrch-door. 

One of the five species of dowcr formerly 
recognized at the common law. 1 Washb. 
R. p. 149 ; 2 Bla. Com. 132. It was in com- 
mon use in the time of Glanville. Glanv. 
lib. 6, c. 1; 4 Kent 3G. See Dower. 

AD PIOS USUS. To religious purposes. 
A D PROSEQU ENDAM. To prosecute. 11 
Mod. 3G2. 

AD PUNCTUM TEMPORIS. At the point 
of tinie. Sto. Bailrn. § 263. 


AD QU/t RIMONIAM. On complaint ot 

A D QUEM (Lat.). To which. 

The correlative term to a quo , used in the 
computation of time, definition of a rislv, 
etc., denoting the end of the period or jour- 
ney. 

The tcrminus a quo is the point of beginning or 
dcparture ; the terminus ad quem, the end of the 
period or point of arrival. 

AD QUOD DAMNUM (Lat). What in- 

Jury* . j 

A writ issuing out of and returnable mto 
chanccry, directed to the sheriff, command* 
ing him to inquire by a jury what damage 
it will be to the king, or any other, to grant 
a liberty, fair, market, highway, or the like. 

The name is derived from the characteristic words 
denotlng the nature of the writ, to inquire how 
great an injury it will he to the king to grant the 
favor asked; Whishaw, Fitzherbert, Nat. Brev. 221; 
Termes de la Bey. 

AD RATIONEM PONERE. To cite a per- 
son to appear. 

AD RECTUM (L. Lat.). To right. To do 
right. To meet an accusation. To answer 
the demands of the law. Habeant cos ad 
rectum. They shall render themselves to 
answer the law, or to make satisfaction. 
Bract. fol. 124 ö. 

AD RESPONDENDUM. To make answer. 
Fleta, lib. II, c. G5. It is usec! in ccrtain 
writs to bring a person before the court in 
order to make answer, as in habeas corpus 
ad respondendum or capias ad responden- 
dum. 

AD SATISFACIENDUM. To satisfy. It 
is used in the writ capias • ad satisfaciendum 
and is an order to the sheriff to take the 
person of the defendant to satisfy the claims 
of the plaintiff. 

AD SECTAM. At the suit of. 

It is commoniy abbreviated. It is used where it 
is desirable to put the uame of the defendant first, 
as in some cases where the defendant is fiüng his 
papers; thus, Roe ads. Doe, where Doe is plaintiff 
and Roe defendant. It is found in the indexes to 
cases decided in some of our older American books 
of reports, but has become pretty much disused. 

A D TERMINUM QUI PR/ETERIT. A 

writ of entry which formerly lay for the ies- 
sor or his heirs when a lease had heen made 
of lands and tenements for a term of life or 
years, and, after the terrn had expired, the 
lands were withheld from the lessor by the 
tenant or other person possessing the same. 
Fitzherb. Nat. Brev. 201. 

AD TUNC ET IBIDEM. The technical 
name of that part of an indictment contain- 
ing the statement of the subject-matter “then 
and there being found.” Bacon, Abr. Indict - 
ment, G. 4 ; 1 No. G. 93. 

In an indictment, the allegation of tlme and place 
must be repeated in the averment of every distinct 
material fact; but after the day, year, and place 
have once been stated with certainty, it is after- 
wards, in subsequent aliegations, sufficient to refer 
to them by the words ef ad tunc et ibidem, and the 
effect of these words is equivalent to an actual rep- 








AD TUXC ET IBIDEM 


133 


ADDITIOX 


etition of the time and place. The ad tunc et <&<- 
dem must be added to every material fact In an in- 
dlctment; Saund. 95. Thus, an indictment which 
alieged that J. S. at a certain time and place made 
an assault upon J. N., et eum cum gladio fclonice 
percussit, was held bad, because it was not said, ad 
tunc et tbidcm percussit; Dy. 68, 69. And where, 
in an indictment for murder, it waa etated that J. 
S. at a certain time and place, having a sword in 
his right hand, percussit J. N., without saying ad 
tunc et ibidein percussit, it was held insufflcient; 
for the time and place laid related to the having the 
sword, and consequently it was not said when or 
where the stroke w'as given; Cro. Eiiz. 738; 2 Hale, 
PI. Cr. 178. And where the indictment charged that 
A. B. at N., in the county aforesaid, rnade an as- 
sault uporr C. D. of F. in the county aforesaid, and 
him ad tunc et ibidcm quodam gladio percussit, this 
indictment was held to be bad, because two places 
heing named before, if it referred to both, It was 
impossible ; if only to one, it must be to the last, 
and then It was insensible; 2 Hale, PI. Cr. § 180. 

A D U LTI M AM VIM TERMINORUM. To 

the most extended import of the term. 2 
Eden 39. 

AD VALOREM (Lat). According to the 
valuation. 

Duties may be specific or ad valorem. Ad valorem 
duties are always estimated at a certain per cent. 
on the valuation of the property; 3 U. S. Stat. L. 
732 ; Bailey v. Fuqua, 24 Miss. 50L 

AD VITAM AUT CULPAM. For life or 
until misbehavior. 

Words descriptive of a tenure of office 
4< for life or good behavior,” equivalent to 
quamdiu bene se gesserxt. 

ADD. To unite; attach; annex; join. 
Board of Corn’rs of Hancock County v. State, 
119 Ind. 473, 22 N. E. 10. 

ADDICERE (Lat.). In Civil Law. To 
eondenin. Calvinus, Lex. 

Addictio denotes a transfer of the goods of a de- 
ceased debtor to one who assumes his liabilities; 
Calvinus, Lex. Also used of an assignment of the 
person of the debtor to the successfui party in a 
suit. 

ADDITION (Lat. additio , an adding to). 

Whatever is added to a man’s name by 
way of title or description, as additions of 
mystery, place, or degree. Cowell ; Termes 
de la Ley; 10 Wentw. Pl. 371; Salk. 5; 2 
Ld. Raym. 9SS; 1 Wils. 244. 

Additions of estate are esquire, gentleman, 
and the like. 

These titles can be ciaimed by none, and may be 
assumed by any one. In Nash v. Battersby (2 Ld. 
Raym. 9S6; 6 Mod. 80), the plaintiff declared with 
the addition of gentleman. The defendant pieaded 
in abatement that the plaintiff was no gentleman. 
The plaintiff demurrer, and it was held ill ; for, 
8aid the court, it amounts to a confession that the 
plaintiff is no gentleman, and then not the person 
named in the eount. He should have rcplied that 
he is a gentleman. 

Additions of mystery are such as scrivener, 
painter, printer, manufacturer, etc. 

Additions of piace are descriptions by the 
place of residence, as A. B. of Philadelphia, 
and the like. See Bacon, Abr. Addition; 
Doctr. Plac. 71; 2 Viner, Abr. 77; 1 Lilly, 
Reg. 39; Com. v. Lewis. 1 Metc. (Mass.) 151. 

The statute of additions extends only to 


the party indicted. An indictment, there- 
fore, need not describe, by any addition, the 
person upon whom the offence theruin set 
forth is alleged to liave been cominitted, 2 
Leach, Cr. Cas. (4th ed.) SGl; Com. v. \ ; r- 
ney, 10 Cush. (Mass.) 402. And if an addi- 
tion is stated, it need not be proved; 2 Leuch, 
Cr. Cas. (4th ed.) 547; 2 Carr. & P. 230. 
But wliere a defendant was indicted for 
marrying E. C., “widow,” his first wife be- 
ing alive, it was held that the addition was 
material; 1 Mood. Cr. Cas. 303; 4 C. & P. 
579. At common law there was no need of 
addition in any case; 2 Ld. Raym. 9SS; it 
was requlred only by stat. 1 Hen. V. c. 5, 
in cases where process of outlawry lies. In 
all other cases it is only a description of the 
person, and common reputation is sufficicnt; 
2 Ld. Raym. S49. No addition is necessary 
in a Uomine Replcgiando; 2 Ld. Raym. 9S7; 
Salk. 5; 1 Wils. 244, 245; G Co. G7. See 
Woman. 

Addition in the laio of mcelianics' licns. 
An addition erected to a former building to 
constitute a building viithin the meaning of 
the mechanics’ lien law must be a lateral 
addition. It must occupy ground without 
the limits of the building to which it con- 
stitutes an addition; so that the lien shall 
be upon the building formed by the addition, 
and not the land upon which it stands. An 
alteration in a former building by adding 
to its hcight, or its depth, or to the extent 
of its interior accommodations, is an altera- 
tion merely, and not an addition; Updike v. 
Skillman, 27 N. J. L. 132. See Lien ; Acces- 
sion. 

In addition to means not exclusive of. but 
by way of increase or accession to. In re 
Daggett’s Estate, 9 N. Y. Supp. G52. 

In French Law. A supplementary prooess 
to obtain additional information; Guyot, Rê- 
pert. 

ADDIT10NAL. This term embraces the 
idea of joining or uniting one thing to an- 
other, so as thereby to form onc aggrcgatc. 
We add by bringing things together; State 
v. HuII, 53 Miss. 626, 645. 

ADDITI0NAL BURDEN. Seê Emexent 
Domain. 

ADDITI0NALES. Additional terms or 
propositions to be added to a former agree- 
ment. 

ADDLED PARLIAMENT. The parliament 
which met in 1614 was so called. It sat for 
but two months aiul none of its bills received 
the royal assent. Taylor, Jurispr. 359. 

ADDRESS. That part of a bill in equit.v 
which contains tlie appropriate description 
of the court where the plaintiff seeks his 
remedy. Cooper, Eq. Plead. S; Story, Eq. 
I’lead. § 26; Van Heyth. Eq. Draft. 2. 

In Legislation. A forrnal request address- 
ed to tlie executive by one or both branches 
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of the legislative body, requesting hiru to 
perforru some act 

It is provided as a means for the removal of judg- 
es who are deemed unworthy longer to occupy their 
situations, although the causes of removal are not 
sueh as would warrant an impeachmeut. It is not 
provided for in the Coustitution of the United 
States; and even in those states where the right 
exists It is exercised but seldom, and generally with 
great unwilUngness. 

ADDRESS T 0 THE CROWN. Wben tlie 
royal speech has beeu read in rarliament, 
an address in answer tbereto is moved in 
both houses. Two members are selected in 
each house by the administration for moving 
and seconding the address. Since the com- 
mencemeut of the session 1S00-1S91, it has 
been a single ,resolution expressing their 
thanks to the sovereign for his gracious 
speech. 

ADELANTADO. !n Spanish Law. The 

military and political governor of a frontier 
province. This office has long since been 
aboüshed. 

ADEMPTION (Lat. ademptio, a taking 
away). The extinction or withholding of a 
legacy in consequence of some act of the tes- 
tator which, tliough not directly a revoca- 
tion of the bequest, is considered in law as 
equivalent thereto, or indicative of an inten- 
tion to revoke. 

It is a distinction between the revocation 
of a will and the ademption of a legacy that 
the forrner cannot be done wholly or partly 
by words, but parol evidence is admissible to 
establish the latter; 2 Tayl. Ev. § 114G; and 
it may also be rebutted by parol; id. § 1227. 

The question of ademption of a general leg - 
acy depends entirely upon the intention of 
the testator, as inferred from his acts under 
the rules established in law; Cowles v. 
Cowles, 56 Conn. 240, 13 Atl. 414; Richards 
v. Humphreys, 15 Pick. (Mass.) 133. Where 
the relations of the parties are such that the 
legacy is, in law, considered as a portion, an 
advancement during the life of the testator 
will be presumed an ademption, at least, 
to the extent of the amount advanced; 5 M. 
& C. 20; 3. Hare 509 ; Roberts v. Weather- 
ford, 10 Ala. 72 ; Moore v. Ililton, 12 I.eigh 
(Va.) 1; Hansbrough’s Ex’rs v. Hooe, 12 
Leigh (Va.) 31G, 37 Am. Dec. G59; Carmichael 
v. Lathrop, 108 Mich. 473, 66 N. W. 350, 32 
L. R. A. 232 ; and see 3 C. & F. 154; 18 Ves. 
151, but this presumption may be rebutted ; 
.Tones v. Mason, 5 Rand. (Va.) 577, 16 Am. 
Dec. 761; and to raise the presumption, the 
donor must put himself in loco parentis; 2 
Bro. C. C. 490. There is no ademption where 
the advancement and portion are not ejus- 
(icm generis; 1 Bro. C. C. 555; or where 
the advancement is contingent and the 
portion certain; 2 Atk. 403; 3 M. & C. 

374; or where the advancement is expressed 
to be in lieu of, or compensation for, an in- 
terest; 1 Ves. Jr. 257; or where the bequest 
is of uncertain amount; 15 Ves. 513; 4 Bro. 


C. C. 494; but see 2 H. L. Cas. 131; or 
where the legaey is absolute and the advance- 
ment for life merely; 2 Ves. 3S; 7 Ves. 516; 
or where the devise is of real estate; 3 
V. & C. 397; but in the Virginia case above 
cited the doctrine was held to apply as well 
to devises of realty as to bequests of per- 
sonalty; Hansbrough’s Ex’rs v. Hooe, 12 
Leigh (Va.) 316, 37 Am. Dec. 659. See Mar- 
shall v. Rench, 3 Del. Ch. 239, where Bates, 
C., treats this subject in an able opinion. 

It was treated as a settled rule in 5 Ves. 
79, and in 1 Cox 1S7, that a residuary be- 
quest to wife or ehildren is never adeemed 
by an advancement, not being the gift of a 
portion; but in some cases there has been 
a tendency to qualify this doctrine, as also 
that of requiring the advancement and the 
legacy to be ejusdem generis , as above stated, 
and as bearing upon one or both of these 
points these cases should be consulted; 10 
Ves. 1; 15 id . 507; 2 Bro. C. C. 394; Car- 
michael v. Lathrop, 10S Mich. 473, 66 N. W. 
350, 32 L. R.~À 232; and see 10 Harv. L. 
Rev. 52. The doctrine will not be applied to 
a gift of residue to an adopted child and a 
stranger jointly; [1906] 2 Ch. 230; L. R. 7 
Ch. App. 670. See note on these cases in 
20 Harv. L. Rev. 72. 

Where deposits are made in a bank by a 
father for the use of his daughter and in 
her name and the passbook is delivered to 
her, it will not work an ademption of a 
pecuniary legacy, although deposits are made 
partly after tlie execution of the will; In re 
Crawford, 113 N. Y. 560, 21 N. E. G92, 5 L. 
R. A. 71. 

But where the testator was not a parent 
of the legatee, nor standing in loco parentis , 
the legacy is not to be held a portion, but a 
bounty, and the rule as to ademption does 
not apply; 2 I-Iare 424; 2 Story, Eq. Jur. § 
1117; Wms. Exrs. 1338; except where there 
is a bequest for a particular purpose and 
money is advanced by the testator for the 
same purpose; 2 Bro. C. C. 166; 1 Ball & B. 
303; see 6 Sim. 528; 3 M. & C. 359; 2 P. 
Wms. 140; 1 Pars. Eq. Cas. 139; Richards 
v. Humphreys, 15 Pick. (Mass.) 133; a legacy 
of a sum of money to be received in lieu of 
an interest in a homestead is satisfied by 
money amounting to the legacy during tes- 
tator’s lifetime; Roquet v. Eldridge, 118 Ind. 
147, 20 N. E. 733. 

The ademption of a specifie legacy is effect- 
ed by the extinction of the thing or fund, as 
it is generally stated, without regard to the 
testator’s intention; 3 Bro. C. C. 432; 2 Cox, 
Ch. 1S2; Blackstone v. Blackstone, 3 Watts 
(Pa.) 338, 27 Am. Dec. 359; and see White v. 
Winchester, 6 Pick. (Mass.) 48; Richards v. 
Humphreys, 15 Pick. (Mass.) 133; Stout v. 
Hart, 7 N. J. L. 414; Bell’s Estate, 8 Pa. Co. 
Ct. 454; but not where the extinction of the 
specific thing is by act of law and a new 
thing takes its place ; Ambl. 59 ; 9 Hare 666; 
Cas. temp. Talbot 226; Walton v. Walton, 
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7 Johns. Ch. 25S, 11 Am. Dec. 456; but see^ 
4 C. P. D. 33G; Kay & J. 341; [190G] 2 Ch. 
4S0; and note thereon in 20 Ilarv. L. Rev. 
239. The last cited case is rather a departure 
from the rule of the cases cited supra as to 
extinction of the legacy by act of law which 
does not rest on intention, but see Mahoney v. 
Holt, 19 It. I. 660, 36 Atl. 1, where the sup- 
posed intention of the testator was helcl 
to require the substitution of a money equiv- 
alent for certain stock bequeathed. Where 
a breach of trust has been committed or any 
trick or device practised with a view to de- 
feat the specific legacy; 8 Sim. 171; or 
where the fund remains the same in sub- 
stance, with some unimportant alterations; 
1 Cox, Ch. 427; 3 Bro. C. C. 416; 3 M. & K. 
290; Havens v. Havens, 1 Sandf. Ch. (N. Y.) 
334; Ford v. Ford, 23 N. H. 212; as a lease 
of ground rent for 99 years after a devise of 
it; Eberhardt v. Perolin, 49 N. J. Eq. 
57.0, 25 Atl. 511; or where the testator 
lends the fund on condition of its being re- 
placed; 2 Bro. C. C. 113. A devise of a lease- 
hold estate is adeemed if the lease expire 
and is renewed; 1 Bro. C. C. 261; 2 Ves. 
418; 10 Ves. 197; 2 Atk. 593; or where it is 
assigned upon, other trusts; 22 Beav. 223; 
but a bequest of an interest in profits of a 
firm is not lost by the expiration and renewal 
of the partnership agfeement; Amb. 200. A 
specific legacy is not adeemed by a pledge of 
the subject; 3 Bro. C. C. 108; 3 Myl. & K. 
358; but the legatee is entitled to have it 
redeemed; id. A specific legacy of a debt 
due testator from a third party is adeemed 
by its payment; 2 P. Wms. 32S; 3 Bro. C. C. 
431; 2 id. 10S; 2 Cox C. C. 180; Ludlam’s 
Estate, 1 Pars. Eq. (Pa.) 116; or partially to 
the extent of part payment; Gardner v. 
Printup, 2 Barb. (N. Y.) 83; but not by sub- 
stitution of a new security or a change in its 
form; Ford v. Ford, 23 N. H. 212; New 
Hampshire Bank v. Willard, 10 N. H. 210; 
Dunham v. Dey, 15 Johns. (N. Y.) 555, S Am. 
Dec. 2S2. But courts have been astute to 
construe a legacy to be demonstrative, if 
possible, to avoid an ademption; Walton v. 
Walton, 7 Johns. Ch. (N. Y.) 25S, 11 Am. Dec. 
456. See infra , subhead Dcmonstrative Leg- 
acics. 

But when a mortgage specifically bequeath- 
ed was foreclosed and a new bond and 
mortgage taken from the purchaser, and a 
memorandum was found after testator’s 
death in his handwriting to the effect that 
it was but a renewal of the old bond and 
that it was his intention that it should pass 
to the legatee, there was held an ademption; 
Beck v. McGillis, 9 Barb. (N. Y.) 35. In this 
case the hardship and defeat of Intention 
was admitted, but it was considered that the 
rule could not be relaxed that if the subject 
of a specific legacy did not exist at the death 
of the testator it was adeemed and nothing 
else could be substituted. 


A legacy of stock is adeemed by its sale 
though testator purc-hased back an equal 
amount of slmilar but not identical securi- 
ties; 1 Myl. & K. 12. 

The removal of goods from a place named 
in the legacy will work an ademption; 1 Bro. 
C. C. 129, n. ; 3 Madd. 276; 21 Beav. 548; 
contra, 27 Beav. 138; and it makes no differ- 
ence if the removal was because a lease had 
expired ; 6 Sim. 19. Ademption is not worked 
by a mere temporary or accidental removal; 
4 Bro. C. C. 537 ; or for repairs; 2 De G. & 
Sm. 425; or “for a necessary purpose,” or on 
account of fire; 1 Ves. 271. 

In the case of demonstrative legacies, to be 
paid out of a particular fund pointed out, 
there is no ademption, and if the fund does 
not exist, they are payable from the general 
assets; Armstrong’s Appcal, 63 Pa. 312; Gid- 
dings v. Seward, 16 N. Y. 365; 4 Hare, 276; 
1 P. Wms. 777 ; Walton v. Walton, 7 Johns. 
Ch. (N. Y.) 258, 11 Am. Dee. 456; T. Raym. 
335; 2 Bro. C. C. 114; Kenaday v. Sinnott, 
179 U. S. 606, 21 Sup. Ct. 233, 45 L. Ed. 339; 
Ives v. Canby, 48 Fed. 718; Gelbach v. Shive- 
ly, 67 Md. 49S, 10 Atl. 247. The statement 
that the testator’s intention has no bearing 
on the question of the ademption of specific 
legaciòs, made in 2 Cox 1S0, has been so fre- 
quently repeated as to be commonly accepted 
as a rule of decision; but, as remarked by 
Chancellor Kent in Walton v. Walton, 7 
Johns. Ch. (N. Y.) 25S, these words are to be 
taken with considerable qualification. It is 
certainly true that when it is necessary to la- 
bel the legacy as general or specific, which is 
necessarily done in the case of demonstrative 
legacies, the question of intention is material 
and in 2 Ves. Jr. 639, Lord Loughborough 
makes the matter of intention the criterion. 
and there are few cases in whicli it is not 
discussed. In Kenaday v. Sinnott, 179 U. S. 
606, 21 Sup. Ct 233, 45 L. Ed. 339, it was 
said that “the ademption of a specifie legacy 
is effected by the extinction of the thing or 
fund bequeathed, and the intention that the 
legacy should fail is presumed”; but there a 
legacy to the wife of deposits in a bank 
“amounting to $10,000 more or less” was held 
not adeemed by purchasing bonds after the 
will was made, reducing the amount in bank, 
and the wife was awarded the amount of the 
legacy, which was held to be demonstrative 
upon the “manifest general intention of the 
testator” as shown by the whole will. 

The courts lean against holding that there 
is an ademption unless the intention is clear- 
ly shown, and, to avoid it, favor the construc- 
tion of a legacy as demonstrative rather than 
specific; Norris v. Thomson’s Ex’rs, 16 N. 
J. Eq. 218; Cogdell’s Ex’rs v. Cogdell’s Heirs, 
3 Desaus. (S. C.) 373; In re Foote, 22 Pick. 
(Mass.) 302 ; Bradford v. Ilaynes, 20 Me. 
105; Boardman v. Boardman, 4 Allen (Mass.) 
179; 8 Ves. 413; Appeal of Balliet, 14 Pa. 
461. See 11 Am. Dec. 470, note. 
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Hepubllcatloii of a will may prevent the 
effect of what would otherwise work an 
adcmption: 1 Rop. Le£. 351. 

A specific legacy which has bcen adeemed 
will not be revived by a republication of the 
will after the ademption; Trustees of Uni- 
tarian Society in Harvard v. Tufts, 151 Mass. 
7G, 23 N. E. *100G, 7 L. R. A. 390. See Lhxj- 
acy; Advancement; Geft; 37 Am. Dec. 6G7, 
note. 

ADEQUATE CAUSE. Suflicient cause for 
a particular purpose. Pennsylvania & N. Y. 
Canal & R. Co. v. Mason, 109 Pa. 29G, 58 Am. 
Rep. 722. Such a cause as would commonly 
produce a degree of anger, rage, resentment, 
or terror in a person of ordinary temper, suf- 
ficient to render the mind incapable of cool 
reflection. Boyett v. State, 2 Tex. App. 100. 
It is to be determined by the particular cir- 
cumstauces of each particular case; Wil- 
liams State, 7 id. 39G. 

ADEU. Without day, as when a matter 
is finally dismissed by the court. Alez adeu , 
go without day. Y. B. 5 Edw. II. 173. 

ADHERING (Lat. adhcerere , to cling to). 
Cleaviug to, or joining; as, adhering to the 
enemies of the United States. 

The constitution of the United States, art 3, 8. 3, 
defines treason against the United States to consist 
only in levying war against them, or in adhering to 
their enemies, glving them aid and comfort. 

A citizen’s cruising in an enemy’s ships 
with a design to eapture or destroy Ameri- 
can ships, would be an adhering to the en- 
emies of the United States; 4 State Trials 
32S; Salk. G34; 2 Gilbert, Ev. Lofft ed. 798. 

ADHESION. The entrance of another 
state into an existing treaty with respect 
only to a part of the principles laid down or 
the stipulations agreed to. Opp. Int. L. § 
533. 

Though, properly speaking, by adhesion 
the third state becomes a party only to such 
parts as are specifically agreed to, and by ac- 
cession it accepts and is bound by the whole 
treaty, the distinction between the two terms 
is not always observed, as appears even in 
the Hague ‘‘Convention with Respect to the 
Laws and Customs of War on Land’" 1S99, 
which in art. iv authorizes non-signatory 
powers “to adhere” and provides how they 
shall make known their “adhesion”; while, 
as is remarked by the writer above cited, “ac- 
cession” is meant. See Accession. 

ADIT. In mining law, an entrance or ap- 
proach. A horizontal excavation used as an 
entrance to a mine, or a vent hy which ores 
and water are carried away. 

Ai\ excavation “in and along a lode,” which 
In statutes of Colorado and other mining 
states is made tbe equivalent of a discovery 
shaft. Snyder, Mines 129G, App. B. I. § 6; 
Gray v. Truby, 6 Col. 27S; Electro-Magnetic 
M. & D. Co. v. Van Auken, 9 Col 204, 11 
Pac. S0. 


ADITUS (Lat.). An approach; a way; a 
public way. Co. Litt 5G a. 

ADJACENT. Next to, or near, neighbor- 
ing. 29 Alb. L. J. 24. 

Two of three lots of land might be described as 
adjacent to the flrst, while only the second could ba 
said to be adjoining ; 1 Cooke 128; Municipallty No. 
2, For Opening Roffignac St., 7 La. Ann. 76; Con- 
tinental Imp. Co. v. Phelps, 47 Mich. 299, 11 N. 
W. 167. 

Land is adjacent to the line of a railroad, 
where by reason of its proximity thereto it is 
directly and materially benefitted by the con- 
struction thereof; U. S. v. Chaplin, 31 Fed. 
890. Where a statute authorized the taking 
of material for building a railroad from pub- 
lic lands “adjacent” to the line thereof, what 
is adjacent land must depend on the circum- 
stances of the particular case; where the ad- 
jacent ends and the non-adjacent begins may 
be diflieult to detennine. It is a word of 
flexible meaning, depending upon context and 
subject matter. U. S. v. R. Co., 31 Fed. SS6. 

ADJECTIVE LAW. Rules of procedure or 
administration as distinguished from rules of 
substantive law. See Holland, Jurispr. 76. 

See Substantive Law. 

ADJ0INING. The word in its etymologi- 
cal sense, means touching or contiguous, as 
distinguished from lying near or adjacent. 
In re Ward, 52 N. Y. 397; INliller v. Mann, 55 
Vt. 479; Akers v. Canal Co., 43 N. J. L. 110. 
It is held that a yard may be separated by a 
street and yet adjoin; Com. v. Curley, 101 
Mass. 25. Towns touching at corners adjoin; 
Holmes v. Carley, 31 N. Y. 2S9. The words 
“along” and “adjoining” are used as synony- 
mous terms and as used in a statute imply 
contiguity, contact; Walton v. Ry. Co., 67 
Mo. 58. 

ADJOINING LAND0WNERS. See Emi- 

nent Domain ; Lateral Support; Fence; 
WlNDOW. 

ADJ0URN. To put off; to dismiss till an 
appointed day, or without any such appoint- 
ment. But it has also acquired the meaning 
of. suspending business for a time—deferring, 
delaying. Probably, as to a sale or judicial 
proceeding, it would include the fixing of an- 
other day; La Farge v. Van Wagenen, 14 
How. Pr. (N. Y.) 54. See Adjournment. 

ADJ0URNED TERM. A continuation of 
a previous or regular term. Harris v. Gest, 
4 Ohio St. 473; Van Dyke v. State, 22 Ala. 
57. 

ADJ0URNMENT. The dismissal by sornd 
court, legislative assembly, or properly au- 
thorized oflicer, of the business before them, 
either finally (which, as popularly used, is 
called an adjournment sine die , without day), 
or to meet again at another time appointed 
(which is called a temporary adjournment). 

The constitution of the United States, art 
1, s. 5, 4, directs that “neither house, during 
the session of congress, shall, without the 
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consent of tlie other, adjourn for more than 
three days, nor to any othcr place than that 
ln which the two houses shall be sitting.” 

An adjourninent of an annual town meet- 
ing to another place or a later hour of the 
same day was liold valid, bnt with hesitation 
as involving possible hardship; and the pow- 
er should not be exercised cxcept in extrcme 
neeessity; People v. Martin, 5 N. Y. 22. 

In Civil Law. A calling into court; a 
summoning at an appointed time. Du Cange. 

ADJOURNMENT DAY. In English 

Practice. A day appointed by the judges 
at the regular sittings for the trial of causes 
at nisi prius. 

ADJOURNMENT DAY IN ERROR. In 
English Practice. A day appointed some 
days before the end of the term at which 
matters left undonc on the aflirmance day 
are finished. 2 Tidd, Pract 1224. 

ADJOURNMENT IN EYRE. The appoint- 
ment of a day when the justices in eyre 
mean to sit again. 1 Bla. Com. 1S6. 

ADJUDGE. To decide or determine. It 
is sometimes used with “considered, ordered, 
determined, decreed as one of the operative 
words of a final judgment,” but is also ap- 
plicable to interlocutory orders. It is syn- 
onymous with “deeided,” “determined,” etc., 
“and may be used by a judge trying a ease, 
without a jury with reference to his findings 
of fact, but they would not be a judgment”; 
Edwards v. Ilellings, 99 Cal. 214, 33 I 3 ac. 799. 
“Convicted and adjudged” not to be lawfully 
entitled to remain in the United States, un- 
der the Chinese Exclusion Act, means “found, 
decided by the Commissioner, representing, 
not the administration of criminal law, but 
the political department of the government;” 
U. S. v. Hing Quong Chow, 53 Fed. 233. 

Adjudged does not rnean the same as 
deemed, nor is one disqualified as a mtness 
wlio “shall, upon conviction, be adjudged 
guilty of perjury” merely by verdict of 
guilty or until sentence; Blaufus v. Teople, 
69 N. Y. 107, 25 Am. Bep. 148. It was said 
by Gibson, C. J., that the word “can be pred- 
icated only of an act of the court”; Sea- 
riglit v. Com., 13 S. & R. (Pa.) 301. 

ADJUDICATAIRE. In Canadian Law. 

A purchaser at a sheriff’s sale. See 1 Low: 
Can. 241; 10 id. 325. 

ADJUDICATION. A judgment; giving or 
pronouncing judgment in a case. Deterniina- 
tion in the exercise of judicial power. Street 
v. Benner, 20 Fla. 700; Joseph C. Irwin & 
Co. v. U. S., 23 Ct. Cl. 149. 

In Scotch Law. A process for transfer- 
ring the estate of a debtor to his creditor. 
Erskine, Inst. lib. 2, tit 12, §§ 39-55. 

ADJUNCTI0N (Lat. adjungere, to join to). 
In Civil Law. The attachment or union 
permanently of a thing belonging to one 
person to tliat belonging to another. This 
union may be caused by inclusion , as if one 


man’s diamond be set in another’s ring; by 
soldcring, as if one’s guard be soldered on 
another’s sword ; by scwing, as by enq loy- 
ing the silk of one to make the coat of an- 
other; by construction , as by buihliug on 
another’s land; by xcriting , as when one 
writes on another’s parchment; or by paint- 
ing, as when one paints a picture ou anoth 
er’s canvas. 

In these cases, as a general rule, the ac- 
cessory follows the principal; lience those 
things which are attached to the things of 
anotlier become the property of tlie latter. 
The only exception which the civilians nmde 
was in the case of a picture, which, although 
an accession, drew to itself the canvas, on 
account of the importance which was at- 
tached to it; Inst. 2. 1. 34; Dig. 41. 1. 9. 2. 
The common law implicitly adopts the civil 
law doctrines. See 2 Bla. Com. 404. See 
Accession. 

ADJUNCTS. Additional judges somctimes 
appointed in the Court of Delegates, q. v. 
See Slielford, Lun. 310; 1 Hagg. Eccl. Rep. 
3S4; 2 id. 84; 3 id. 471. 

ADJUST. To put in order; to determine 
an amount due. See State v. Staub, 61 Conn. 
553, 23 Atl. 924; State v. Moore> 40 Neb. 854, 
59 N. W. 755, 25 L. R. A. 774. Accounts are 
adjusted when they are settled and a bal- 
ance struck ; Townes v. Birchett, 12 Leigh 
(Va.) 173, 201. It is sometimes used in the 
sense of pay; see Lynch v. Nugent, S0 Ia. 
422, 46 N. W. 61. 

ADJUSTMENT. The determining of the 
amount of a loss. 2 Phillips, Ins. §§ 1S14. 
1815. To scttle or bring to a satisfactory 
state so that parties are all agreed. Mayor of 
New York v. Ins. Co., 39 N. Y. 45, 100 Am. 
Dee. 400. 

There is no specific form essentially req- 
uisite to an adjustment. To render it bind- 
ing, it must be intended, and understood by 
the parties to a policy, to be absolute and 
final. It may be made by indorsement on 
the policy, or by payment of the Ioss, or the 
acceptance of an abandonment; 4 Burr. 1966; 
1 Campb. 134, 274; Barlow v. Ins. Co., 4 
Metc. (Mass.) 270; Reynolds v. Ins. Co., 22 
Pick. (Mass.) 191, 33 Am. Dec. 727. It must 
be made with full knowledge of all the facts 
material to the right of tlie insured to re- 
cover, and the adjustment can be impeached 
only for fraud or mistake of sucli material 
fact; Itemington v. Ins. Co., 14 R. I. 247. 
If there is fraud by either party to an ad- 
justment, it does not bind the other; Fau- 
gier v. Ilallett, 2 Johns. Cas. (N. Y.) 233; 3 
Campb. 319. If one party is Jed into a ma- 
terial mistake of fact by fault of the other. 
the adjustment will not bind hiin; 2 Easf 
469; Elting v. Scott, 2 Jolins. (N. Y.) 157 ; 
Faugier v. Hallett, 2 Johns. Cas. (N. Y.) 233. 

It is a sufiicient adjustment if the party 
employed by an insurance company goes up- 
on the premises, makes calculations, and 
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states the loss; Fame Ins. Co. v. Norris, 1S 
111. App. 570. 

Sce Insurable Interest; Abandonment; 
Insurance; Policy. 

ADMEASUREMENT 0F DOWER. A 

reruedy which lay for the heir on reaching 
his majority, to rectify an assignment of 
dower made during his minority, by whlch 
the doweress had received more than she 
was legally entitled to. 2 Bla. Com. 13G; 
Gilbert, Uses 379. 

The remedy is still subsisting, though of 
rare occurrence. See 1 Washb. R. P. 225, 
22G; Jones v. Brewer, 1 Pick. (Mass.) 314; 
McCormick v. Taylor, 2 Ind. 33G. 

In some of the states, the special proceed- 
ing which is given by statute to enable the 
widow to compel an assignment of dower, 
is termed an admeasurement of dower. 

ADMEASUREMENT 0F PASTURE. À 

remedy which lay in certain cases for sur- 
charge of common of pasture. It lay where 
a common of pasture appurtenant or in gross 
was eertain as to number; or where one had 
common appendant or appurtenant, the quan- 
tity of which had never been ascertained. 
The sheriff proceeded, with the assistance of 
a jury of twelve men, to admeasure and ap- 
portion the common as well of those who had 
surcharged as those who had not, and, ivhen 
the ivrit ivas fully executed, returned it to 
the superior court. Termes de la Ley. 

The reinedy is now abolished in England; 
3 Sharsw. Bla. Com. 239, n.; and in the Unit- 
ed States; 3 Kent 419. 

In English Law. Aid; support. Stat. 1 
Edw. IV. e. 1. 

in Civil Law. Imperfect proof. Merlin, 
Rêpert. 

ADMINICULAR. Auxiliary and subordi- 
nate to. The Marianna Flora, 3 Mas. 116, 
121, Fed. Cas. No. 9,0S0. Adminicular evi - 
deneCy as used in ecclesiastical law, is evi- 
dence to explain and complete other evidence. 
2 Lee, Eccl. 595. See 1 Gr. Ev. Sec. GOG. 

ADMINISTER. To give, to direct or cause 
to be taken. Gilchrist v. Comfort, 34 N. Y. 
239; Brinson v. State, 89 Ala. 105, 8 South. 
527. 

ADMINISTERING POISON. An offence 
of an aggravated character, punishable un- 
der the various statutes defining the offence. 

The stat 9 G. IV. c. 31, s. 11, enacts “that if any 
person unlawfully and maliciously shall administer, 
or attempt to administer, to any person, or shall 
cause to be taken hy any person, any poison or oth- 
er destructive thing," etc., every such offender, etc. 
In a case under this statute, it was decided that, to 
constitute the act of administering the poison, it 
was not absolutely necessary that there should have 
been a delivery to the party poisoned, but that if 
she took it from a place where it had been put for 
her by the defendant, and any part of lt went into 
her stomach, it was an administering; 4 Carr. & 
P. 369; 1 Mood. Cr. Cas. 114; Brown v. State, 88 
Ga. 257, 14 S. E. 578; Bell v. Com., 88 Va. 365, 13 
S. E. 742; Blackburn v. State, 23 Ohio St. 146; La 
Beau v. People, 34 N. Y. 223. 

The statute 7 Will. IV. & 1 Vlct. c. 85 enacts that 


“Whosoever, with Intent to procure the miscarriage 
of any woman, shall unlawfully administer to her, 
or cause to be taken by her, any poison, or other 
noxious thlug,” shall be guilty of felony. Upon an 
Indictment under thls section, It was proved that 
the woman requested the prisoner to get her some- 
thlng to procure mlscarriage, and that a drug was 
both glven by the prisoner and taken by the woman 
wlth that Intent, but that the taklng was not in the 
presence of the prlsoner. It was held, nevertheless, 
that the prisoner had caused the drug to be taken 
within the meaning of the statute; 1 Dears. & B. 127, 
164. It is not sufficient that the defendant merely 
imagined that the thing administered would have 
the effect intended, but it must also appear that the 
drug administered was either a “poison” or a 
“noxious thing." 

See Accessory; Abortion. 

ADMINISTRATION (Lat. administrare , to 
assist in). 

Of Estates. See Executors and Admin- 
istbators. 

Of Government. The management of the 
executive department of the government. 

Those eharged with the management of 
the executive department of the government. 

ADMINISTRATOR. See Executors and 
Administratoks. 

See Ordinary. 

ADMINISTRATRIX. A woman to whom 
letters of administration have been granted 
and who administers the estate. 

When an administratrix marries, that fact 
does not prevent her from suing as such; 
Cosgrove v. Pitman, 103 Cal. 2GS, 37 Pae. 
232 ; nor does the marriage of a feme sole 
annul her appointment; Hamilton v. Levy, 
41 S. C. 374, 19 S. E. 610. 

ADMIRAL (Fr. amiral ). A high officer or 
magistrate that hath the government of the 
king’s navy, and the hearing of all causes 
belonging to the sea. Cowell. See Admi- 
ralty. 

By statute of July 25, 1866, the active lists of line- 
officers of the navy of the United States were divid- 
ed into ten grades, of which the highest is that of 
admiral, and the next that of vice-admiral. By 
statute of Jan. 24, 1873, these grades ceased to exist 
when the offices became vacant, and the highest 
rank is rear-admiral. 

ADMIRALTY. A court which has a very 
extensive jurisdiction of maritime causes, 
civil and criminal. 

On the revival of commerce after the fall of the 
Western empire, and the conquest and settlement 
by the barbarians, it became necessary that some 
tribunal should be established that might hear and 
decide causes that arose out of maritime commerce. 
The rude courts established by the conquerors had 
properly jurisdiction of controversies that arose on 
land, and of matters pertaining to land, that being 
at the time the only property that was considered 
of value. To supply this want, which was felt by 
merchants, and not by the government or the people 
at large, on the coast of Italy and the northern 
shores of the Mediterranean, a court of consuls was 
established in each of the principal maritime cities. 
Contemporaneously with the establishment of these 
courts grew up the customs of the sea, partly bor- 
rowed, perhaps, from the Roman law, a copy of 
which had at that time been discovered at Amalfi, 
but more out of the usage of trade and the practice 
of the sea. These were collected from time to time, 
embodied in the form of a code, and published under 
the name of the Consolato del Mare. See that sub- 
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title under Code. The first coiiection o£ these cus- 
toms is said to be as eariy as the eleventh century; 
but the eariiest authentlc evidence we have of thelr 
exlstence is thcir pubiication, in 1266, by Alphonso 
X., King of Castile ; 1 Pardessus, Lois Maritimea, 
201. See 3 Kent 16. 

On Christmas of each year, the principai mer- 
chants made choice of Judges for the ensuing year, 
and at the same time of judgcs of appeai, and their 
courts had jurisdiction of ali causes that arose out 
of the custom o£ the sea, that is, of aii maritimc 
causes whatever. Their judgments were carrled in- 
to execution, under proper officers, on aü movable 
propcrty, ships as weii as other goods, but an ex- 
ecution from these courts did not run against 
land; Ordonnance de Valcntia, 1283, c. 1, §§ 22, 23. 

When this species of property came to be of suf- 
ficient importance, and especiaily when trade on the 
sca became gainfui and the merchants began to 
grow rich, thelr jurisdiction in most maritime states 
was transferred to a court of admiralty ; and this 
is the origin of admiraity jurisdiction. The admiral 
was originaüy more a military than a civil officer, 
for nations were then more wariike than commer- 
cial; Ordonnance'de Louis XIV., ilv. 1; 2 Brown, 
Civ. & Adm. Law, c. 1. The court had jurisdiction 
of aü nationai affairs transacted at sea, and partic- 
uiariy of prize; and to this was added jurisdiction 
of aii controversies of a private character that 
grew out of maritime empioyment and commerce ; 
and this, as nations grew more commercial, became 
in the end Its most important jurisdiction. 

The admiraity Is, therefore, properly the succes- 
sor of the consular courts, which were emphaticaüy 
the courts of merchants and sea-going persons. The 
most trustworthy account of the jurisdiction thus 
transferred is given in the Ordonnance de Louis 
XIV., published in 1681. This was compiied under 
the inspiration of his great minister Coibcrt, by the 
most iearned men of that age, from information 
drawn from every part of Europe, and was uni- 
versaily received at the time as an authoritative 
exposition of the common maritime law; Vaiin, 
Preface to his Commentaries; 3 Kent 16. They 

have been recognized as authority in maritime 
causes by the courts of this country, both federai 
and state ; The Seneca, 3 Waii. Jr. 395, Fed. Cas. 
No. 12,670; Morgan v. Ins. Co., 4 Dali. (U. S.) 455, 
1 L. Ed. 907, where Tiighman, C. J., referred to 
them “not as containing any authority in them- 
seives but as evidence of the general marine law.” 
The changes made in the Code de Commerce and 
in the other maritime codes of Europe are unim- 
portant and inconsiderable. This ordinance de- 
scribes the jurisdiction of the admiralty courts as 
embracing aii maritime contracts and torts arislng 
from the building, equipment, and repairing of ves- 
sels, their manning and victuailing, the government 
of their crews and their employment, whether by 
charter-party or bill of lading, and from bottomry 
and insurance. This was the generai jurisdiction 
of the admiralty; it took ali the consular jurisdic- 
tion which was strictly of a maritime nature and 
related to the building and cmployment of vessels 
at sea. See Code. 

In English Law. The court of the admiral. 

This court was erected by Edward 111. At least 
so it is afflrmed by Biackstone, 3 Com. 69 ; but 
Judge Story cited Selden as having coüected much 
evidence to carry back the origin of the jurisdic- 
tion more than two centuries before that, to the time 
of Henry I.; De Lovio v. Boit, 2 Gali. 398, Fed. Cas. 
No. 3,776; and Coke, the bitterest enemy of the Ad- 
miralty, refers to the jurisdiction as “so ancient 
that its commencement cannot be known” ; 12 Rcp. 
80. The question, however, is mereiy academic, ex- 
cept as the jurisdiction of the Continentai Courts at 
the period of its origin may aid in determiniug the 
extent and iimitations of the early Engüsh Court. 
Authorities are coiiected in 66 L. R. A. 193, note, to 
show that Biackstone was mistaken. 

It is said in Haisbury’s Laws of Engiand, § 86, 
that prior to the Judlcature Act of 1S73 the seal 
of the Judicial Committee of the Privy Council, 
afflxed to orders in Admiralty appeals, bears upon 


its face the words "Ab Edgare vVuiico, thus pic- 
turesquely suggesting a very ancient or'gin of ju- 
risdiction,” but whether its origin was in Saxon 
times or those of Henry I., the jurisdiction of thls 
court In the reign of Edw. III. was und'sp *t 
lt was held by the Lord High Admiral, and v. 
cailed the High Court of Admiraity, or beft re 
deputy, the Judge of the Admiraity, by which lat- 
ter offlcer it has for a time been exclusively h«ld. 
It sat as two courts, with separate commissions, 
known as the Instance Court and the Prize Coun, 
the forraer of which was commoniy intended by the 
term adtniralty. At its origin the jurisdiction of 
thls court w’as very exteosive, embracing all mari- 
time matters. By the statutes 13 Rich. II. c. 5, an I 
15 Rich. II. c. 3, especiaiiy as explaincd by the 
common iaw courts, its jurlsdiction was much re- 
stricted; and this restriction was further provideJ 
for by the statute of 2 Ilcn. IV. c. 11, prescribing 
penaities for wrongfuüy suing in admiraity. A vio- 
ient and iong-contlnued contest between the ad- 
mlralty and common law courts resultcd in the es- 
tabiishment of the restriction which continued with- 
out interruption, except that abortive efforts were 
made to compromise the differences brtween the 
two Jurisdictious, in 1575 and 1632, untii the statutes 
3 & 4 Vict. c. 65, and 9 & 10 Vict. c. 99, and 24 & 
25 Vict. c. 10, materiaily enlarged lts powers. See 

2 Pars. Mar. Law 479; 1 Kent Lect XVII ; Smith. 
Adm. 1; De Lovio v. Boit, 2 Gaü. 39S, Fed. Cas. No. 
3,776; Rarnsey v. Aiiegre, 12 Wheat. (U. S.) 611, 6 
L. Ed. 746 ; Bains v. The James, 1 Baldw. 544, Fed. 
Cas. No. 756 ; Davies 93. This court w'as aboiished 
by the Judicature Act of 1873, and lts functions 
transferred to the High Court of Justice (Probate, 
Divorce, and Admiraity Division), with appeai to 
the Court of Appeal and thence to the House of 
Lords; Halsbury, Laws of Eng. § 93. As to the 
effect of the eariy Engiish restriction statutes, see 
Judge Story’s opinion in De Lovio v. Boit, 2 Gaü. 
398, Fed. Cas. No. 3,776, and aiso the L. R. A. note 
cited supra, which contains a review of Engüsh and 
American Admiraity jurisdiction. 

For a historicai review of the English Admiralty 
jurisdiction and how it was administered from time 
to time and the legisiation on the subject, see the 
introduction to Williams & Bruce, Adm. Jur. & 
Prac. 3d Ed. 

The civil jurisdiction of the court extends 
to torts committed on the high seas, includ- 
ing personal batteries and false representa- 
tions; 4 C. Iiob. Adm. 73; collisioh of ships; 
Abbott, Shipp. 230; [1S03J A. C. 4GS; Lush. 
539; restitution of possession from a claim- 
ant withholding unlawfully; 2 B. & C. 244; 

1 Hagg. Sl, 240, 342; p. Dods. Adm. 3S; 3 
C. Hob. Adm. 03, 133, 213; 4 id. 275, 2S7; 5 
id. 155; to dispossess masters; 4 C. Hob. 
2S7; but not when title is to be decided us 
between conflicting claims or ownership, in 
wliich case the jurisdiction is in the Common 
Law Courts ; 2 Dods. 2S9 ; cases of piratical 
and illegal takiiig at sea and contracts of a 
maritime nature, iucludiug suits bctween 
part owners; 1 Ilagg. 300; 3 id. 299; 1 Ld. 
Kaym. 223; 2 id. 1235; 2 B. & C. 24S; for 
inariners’ and oflicers’ wages; 2 Ventr. 1S1; 

3 Mod. 379; 1 Ld. Kaym. G32; 2 id. 1200; 

2 Str. S5S, 937; 1 id. 707; Swab. SG; 2 Dods. 
11; master’s disbursements for whicli there 
is a lien ; [1904] P. 422; seaman’s suit for 
wrongful dismissal; L. R. 1 A. & E. 384; 
pilotage; [1S9S] P. 3G; 2 Hagg. Adm. 320; 
Abbott. Shipp. 19S, 200; towage; 3 W. Rob. 
13S ; 5 P. D. 227 ; bottomry and respondentia 
bonds ; G Jur. 241: 3 Hagg. Adm. GG; 3 
Term 2G7; 2 Ld. Raym. 9S2; Rep. temp. 
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Holt, 48; 3 Ch. Rob. 2-10; 3 Moo. P. C. C. 
1; [1899] P. 293; and by statute to ques- 
tions of title arising in a bottomry suit; 
Halsb. L. Eng. See. 101; and salvage claims; 

2 Hagg. Adm. 3; 3 C. Rob. Adm. 355; 1 W. 
Rob. Adm. 1S; [1901] P. 304; %d. 243; [1S9S] 
P. 179; id. 206; life salvage, if there is some 
property saved; S P. D. 115; damage to 
cargo; Lush. 45S; Br. & L». 102; necessa- 
ries; [1895] P. 95; 13 P. D. S2. It has no 
jurisdiction over an action in pci'sonam 
against a pilot for damages arising from a 
collision bctwcen ships on the higli seas, 
due to hls negligence; [1S92] 1 Q. B. 273. 

Formerly the remedy in rem could not be 
enforced beyond the property procceded 
against, but when owners appeared in such 
an action it was said by Sir F. Jeune, that 
the judgment can be enforced to the full 
amount although exceeding the value of the 
property; [1892] P. 304; [1S99] P. 2S5; but 
see extended commcnt on tliese cases in 
Wms. & Br. Adm. Pr. Introd. 19, where it 
is pointed out that the point did not arise 
for decision. 

In Gager v. The A. D. Patchin, 1 Am. D. 
J. (N. S.) 529, Fed. Cas. No. 5,170, Conk- 
ling, D. J., said: “But by a long series of 
American decisions terminating with that in 
New Jersey Steam Nav. Co. v. Bank, 6 How. 
(U. S.) 344, 12 L. Ed. 465, the principle is 
now firmly established that the jurisdiction 
of the American courts of Admiralty does 
not depend on the decisions of the English 
Common Law Courts, relative to the juris- 
diction of the high court of admiralty of 
England, but that all contracts in their na- 
ture strictly maritime are cognizable in the 
Admiralty.” It was a suit in rcm for sal- 
vage and as there was a special agreement, lt 
was objected that it was a mere case of con- 
tract and not within the admiralty jurisdic- 
tion, but the decision was otherwise and was 
affirmed; The A. D. Patchin, 1 Blatchf. 414, 
Fed. Cas. No. 87. 

It was therefore not practicable to rest the 
American jurisdiction upon the English sys- 
tem and ignore those decisions. The strug- 
gle in our courts was not so much between 
the two contcntions which had distractcd the 
English courts, as whether the narrow juris- 
diction finally imposed upon the admiralty 
in England was that which our Constitution 
contemplated. While some of our judges 
contended for this view, tlie weight of au- 
thority was fmally given to the more logieal 
conclusion that the Admiralty and Maritime 
jurisdiction which was by the Constitution 
included within the judicial power of the 
United States was not limited by the Ad- 
miralty jurisdiction of England but is to be 
determined by the general maritime law. 

The criminal jurisdiction of the court was 
transferred to the Central Criminal Court 
by the 4 & 5 Will. IV. c. 36. It cxtended to 
all crimes and offences committed on tlie 
high seas, or within the ebb and flow of the 


tide, and not within the body of a county. A 
conviction for manslaughter/Committed on a 
German vessel, by reason of negligent colll- 
sion with an English vessel, within two and 
a half miles of the English coast, whereby 
a passenger on the English vesscl was lost, 
is not wifhin the jurisdiction of the English 
criminal courts; 46 L. J. M. C. 17. 

The first step in the process in a plenary 
aetion may be the arrest of the person of 
the defendant, or of the ship, vessel, or fur- 
niture; in which cases the defcndant nmst 
find bail or fidejussors in the nature of bail, 
and the owner must give bonds or stipula- 
tions equal to the value of the vessel and 
her immediate earnings; or the first step 
may be a monition to the defendant. In 
1840, the form of proceeding in this court 
was very considerably changed. The ad- 
vocates, surrogates, and proetors of the 
Court of Arclies were admitted to practice 
there ; the proceedings generally were assimi- 
lated to those of the common-law courts, 
particularly in respect of the power to take 
vivâ voce evidence in open court; power to 
compel the attendance of witnesses and the 
production of papers; to ordering issues to 
be tried in any of the courts of Nisl Prius, 
and allowing bills of exception on the trial 
of such issues, and the grant of power to ad- 
miralty to direct a new trial of such issues; 
to make rules of court,*and to commit for 
contempt The judge may have the assist- 
ance of a jury, and in suits for collision he 
usually decides upon his own view of the 
facts and law, after having been assisted by, 
and hearing the opiuion of, two or more 
Trinity Brethren. 

A court of admiralty exists in Ireland; 
but the Scotch court was abolished by 1 
Will. IV. c. 69. See Elder Brethren. 

In American Law. A tribunal exercising 
jurisdiction over all maritime contracts, 
torts, injuries, or offences. 2 Pars. Mar. 
Law 508. 

After a somewhat protracted contest the jurisdic- 
tion of admiralty was extended beyond that of the 
English admlralty court and has been said to be co- 
equal with that of the English court as defined by 
the statutes of Rich. II., under the construction 
given to them by the contemporaneous or immedi- 
ately subsequent courts of admiralty; 2 Pars. Mar. 
Law 508; Bened. Admir. §§ 7, 8. There is early 
Engiish authority, mainly collected by Judge Story 
In his famous opinion in De Lovio v. Boit, 2 Gall. 
398, Fed. Cas. No. 3,776, that the common Iaw courts 
were wrong when, in their controversy with the 
admiralty court, they contended for the original 
narrow limit of the jurisdiction. It would seem, 
however, to be the more accurate vlew that the 
/cases whlch settled the American jurisdiction estab- 
lished it not so much upon the basis of any con- 
struction of the English restraining statutes as up- 
on the theory that they were not to be recognized 
as having force in this country, either in Colonial 
times or after the Revolution. In Waring v. Clarke, 
5 How. (U. S.) 441, 12 L. Ed. 226, It was held that 
“the statutes of Richard II. were never in force 
in any of the colonies, except as they were adopted 
by the legislatures of some of them.” And in a 
judgment much referred to and commended in sub- 
sequent cases, Judge Winchester, characterized by 
Judge Peter3 as “a distinguished ornament" of hls 
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profcssJon, in Stevens v. The Sandwich, 1 Pet. Adm. 
233 n, was of opinlon that “the statutes U & 15 
Rich. II. have received in Engiand a construction 
which must at ali times prohibit their extenslon to 
this country.” So Judge Wilson in Kynock v. The 
Propeiler S. C. Ives, Newb. -05, Fed. Cas. No. 7,958, 
eaid: ”The district courts of tho United States, slt- 
ting as courts of admlraity, are not embarrassed by 
the restraining statutes of Richard II. nnd Henry 
IV., but exercise as large jurisdlction and are 
governcd by the sarae prlncipies of maritime iaw as 
are recognized by the courts of admlralty iu the 
maritime nations of continental Europe.” 

It came to be gcnerally conceded that at the time 
of the Revolution the Engüsh admiralty jurisdic- 
tion was cmasculated by tbe construction put upon 
the restrictive statutes by the common law courts, 
but it must Iikewise be admitted that the decisions 
of those courts were the paramount law of Eng- 
land. It was therefore not practicable to rest the 
Amerlcan jurisdiction upon the English system and 
ignore those decisione. The strugglo In our courts 
was not so much betwecn the two contentlons whlch 
had distracted the Engüsh courts, as whcther the 
narrow Jurisdiction finaliy imposed upon the admi- 
raity court in England was that which our consti- 
tution contemplated. While some of our Judges 
contended for thls view, the welght of authority 
was finally giveu to the more loglcal concluslon 
that the admiralty and maritlme Jurisdiction which 
was by the constitution inciuded within the Judlclal 
power of the United States was not llmited by the 
admiralty Jurisdiction of England, but is to be de- 
termined by tbe recognized princlples of the mari- 
time law whlch were invoked by Mr. Justice Wash- 
ington In Davis v. Brig Seneca, 3 Wall. Jr. 395, Fed. 
Cas. No. 12,670, as having ”been respected by mari- 
time courts of all nations and adopted by most, If 
not by all of them on the continent of Europe.” 

Finally, in a note to The Huntress, 2 Ware (Dav. 
93) 102, Fed. Cas. No. 6,914, wbich is considered an 
authoritative discussion of the American admiralty 
jurisdictlon, attention is directed to “contemporane- 
ous declarations of every branch of the government, 
and the quiet assent of the people to an unbroken 
and unvarying practice of more than half a cen- 
tury, ail concurring in one point, tbat the admiralty 
and maritlme jurisdiction, under the constitution, 
is of larger extent than that of the English court 
of admlralty, and all repudiating the assumption 
that we are to look to the laws of Engiand for the 
definition of these terms In the constitution.” See 
De Lovio v. Boit, 2 Gall. 39S, Fed. Cas, No. 3,77ö; 
The Huntress, 2 Ware (Dav. 93) 102, Fed. Cas. No. 
6,914; Peele v. Ins. Co., 3 Mas. 23, Fed. Cas. No. 
10,905 ; Read v. Hull of a New Brig, 1 Sto. 214, 
Fed. Cas. No. 11,609 ; Hale v. Ins. Co., 2 Sto. 176, 
Fed. Cas. No. 6,916; Ramsey v. Allegre, 12 Wheat. 
(U. S.) 611, 6 L. Ed. 746; U. S. v. The Saiiy, 2 Cr. 
(U. S.) 406, 2 L. Ed. 320; U. S. v. The Betsey, 4 
Cr. (U. S.) 444, 2 L. Ed. G73; U. S. v. La Vengeance, 
3 Dali. (U. S.) 297, 1 L. Ed.,6I0; New Jersey Stcam 
Nav. Co. v. Bank, 6 How. (U. S.) 314, 12 E. Ed. 4G5; 
Bogart v. The John Jay, 17 How. (U. S.) 399, 15 L. 
Ed. 95; Minturn v. Maynard, 17 How. (U. S.) 477, 

15 L. Ed. 235; Ward v. Peck, 13 How. (U. S.) 2G7, 

16 L. Ed. 383 ; Thomas v. Osborn, 19 IIow. (U. S.) 
22, 15 L. Ed. 534; Schuchardt v. Babbage, 19 IIow. 
(U. S.) 239, 15 L. Ed. 625; Jackson v. The Magnolia, 
20 IIow. (U. »S.) 296, 15 L. Ed. 909; Taylor v. Carryl, 
20 IIow. 5S3, 15 L. Ed. 1023. 

The court of original admiralty Jurisdiction in the 
United States is the Uuited States District Court. 
From this court causes could formerly be removed, 
in certain cases, to the Circuit and ultlmately to 
the Supreme Court. 

So much of the foregoing as relates to appcals 
from Circuit and District Courts of the United 
States to the Supreme Court was changed by chap. 
617, 1 Sup. Itev. Stats., so that appeals may be taken 
dlrect from those courts to the Supreme Court from 
the finai sentences and decrees in prize causes ; in 
other admiralty cases appeals will now lie from 
the District Court to the Circuit Court of Appcals, 
the decision of the lattcr court being final. In cer- 


tain cases, however, the decisions of the Circuit 
Courts of Appeals may be reviewed by the Sapreme 
Court, for wbich see U.^ited States Courts 

It extonds to the navigable rivers of the 
United States, whether tidal or not, the 
lakes, and the waters connecting tliem; 
The Propeller Genesee Chlef v. Fitzhugh, 12 
FIow. (U. S.) 443, 13 L. Ed. 1058; The 
Moses Taylor, 4 Wall. (ü. S.) 411, 18 L. Ed. 
397; The Eagle, 8 Wall. (U. S.) 15, 19 L. 
Ed. 3G5; The Belfast, 7 Wall. (U. S.) 02i, 
19 L. Ed. 2GG; Garcia y Leon v. Galceran, 
11 Wall. (U. S.) 185, 20 L. Ed. 74; Ameri- 
can Stcamboat Co. v. Chace, 1G Wall. (U. S.) 
522, 21 L. Ed. 3G9; Assante v. Bridge Co., 
40 Fed. 7G5; to rivers which either alone or 
wlth others are highways for commerce with 
other states or foreign countries; The Dan- 
iel Ball, 10 Wall. (U. S.) 557, 19 L. Ed. 999; 
U. S. v. Fcrry Co., 21 Fed. 332; to a stream 
tributary to the lakes, but lying entlrely 
within one state; The General Cass, 1 Brown, 
Adm. 334, Fed. Cas. No. 5,307; to a ferry 
boat plying betwcen opposite sldes of the 
Mississippi River; The Gate City, 5 Biss. 
200, Fed. Cas. No. 5,2G7 ; to a steam ferrj*- 
boat to carry railway cars across the Missis- 
sippi; The St. Louis, 48 Fed. 312; to tlie 
Illinois and Lake Micbigan Canal; The Oler, 
2 Hughes 12, Fed. Cas. No. 10,4S5 ; Ex parte 
Boyer, 109 U. S. C29, 3 Sup. Ct. 434, 27 L. 
Ed. 105G; to the Welland Canal; The Avon, 

I Brown, Adm. 170, Fed. Cas, No. CS0; Scott 
v. The Young Ainerica, Newb. 101, Fed. Cas. 
No. 12,549; to the Erie Canal; Tlie E. M. 
McChesney, S Ben. 150, Fed. Cas. No. 4,4G3; 
The Robert W. Parsons, 191 U. S. 17, 2i 
Sup. Ct. 8, 4S L. Ed. 73; to the Detroit Riv- 
er, out of the jurisdiction of any parUcular 
state and within the territorial limits of 
Canada; U. S. v. Itodgers, 150 U. S. 249, 14 
Sup. Ct. 109, 37 L. Ed. 1071. But it does 
not exteud to a creek which, tbough acces- 
sible from tlie sea, has no public wharf or 
terminus for travel; Manigault v. S. M. 
Ward & Co., 123 Fed. 707; nor to a river 
which is not of itself a highway for inter- 
state or forelgn commerce; The Montello, 

II Wall. 411, 20 L. Ed. 191. For speciüc 
enumeration of certain navigable waters see 
notes, 48 L. Ed. 74; 22 id . 391, and 42 L. R. 
A. 305. The Judiciary Act of 17S9 (R. S. § 
563), while conferriug admiralty jurisdictlon 
upon the Federal courts, savcs to suitors 
their common-law remedy, which has always 
existed for damages for collision at sea; 
Schoonmaker v. Gilmore, 102 U. S. 118, 2G 
L. Ed. 95 ; where a vessel is outside of tho 
territorial limitatlon of the civil proce>s of a 
court, jurlsdiction by stipulaüon or conscnt 
of the mastcr cannot be obtained for the 
purpose of a libel rcm; The Hungaria, 41 
Fed. 109. 

Admiralty has jurisdiction of a llbel by 
mariners for wages against a vessel plying 
on navigable watei's, even though lying en- 
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tirely within one state; The Sarah Jane, 
2 Ain. L. Rev. 455, Fed. Cas. Xo. 12,349; but 
see The Scotia, 3 Am. L, Rev. GIO, Fed. Cas. 
No. 12,513, where the then cases on admiral- 
ty jurisdiction by rcason of locality are 
fully treated. Also for services as engineer 
on a tug-boat; The W. F. Brown, 4G Fed. 290. 

Its civil jurisdiction extcnds to cases of 
salvage; Mason v. The Blaireau, 2 Cr. (U. 
S.) 240, 2 L. Ed. 2GG; American Ins. Co. v. 
Canter, 1 Pet (U. S.) 511, 7 L. Ed. 242; U. 
S. v. Coombs, 12 Pet. (U. S.) 72, 9 L. Ed. 
1004; The Louisa Jane, 2 Low. 302, Fed. 
Cas. No. 8,532; The Roanoke, 50 Fed. 574; 
McMullin v. Blackburn, 59 Fed. 177; De Le- 
on v. Leitch, G5 Fed. 1002; bonds of bottom- 
ry, respondentia, or hypothecation of ship 
and cargo; The Ann C. Pratt, 1 Curt. C. C. 
340, Fed. Cas. No. 409; Tlie Fortitude, 3 
Sumn. 228, Fed. Cas. No. 4,953; The Aurora, 
1 Wheat. (U. S.) 9G, 4 L. Ed. 45; Blaine v. 
The Charles Carter, 4 Cr. (U. S.) 328, 2 
L. Ed. G3G; Tlie Virgin v. Vyfhius, 8 Pet. 
(U. S.) 53S, S L. Ed. 103G; Carrington v. 
The Ann C. Pratt, 1S How. (U. S.) G3, 15 
L. Ed. 267 ; seamen’s wages; The Sarah Jane, 

1 Low. 203, Fed. Cas. No. 12,349; 2 Pars. 
Mar. Law 509; The Karoo, 49 Fed. 651; 
Sheppard v. Taylor, 5 Pet. (U. S.) 675, 8 

L. Ed. 2G9; The Thornas Jefferson, 10 Wheat 
(U. S.) 42S, 6 L. Ed. 35S; seizures under the 
laws of impost, navigation, or trade; 1 U. 
S. Stat. at Large, 76; The Lewellen, 4 Biss. 
15G, Fed. Cas. No. 8,307; U. S. v. The Queen, 
11 Blatchf. 416, Fed. Cas. No. 16,108; Two 
Hundred and Fifty Barrels of Molasses v. 
U. S., Chase, Dec. 503, Fed. Cas. No. 14,293; 
The North Cape, 6 Biss. 505, Fed. Cas. No. 
10,316 ; cases of prize or ransom; Glass v. 
The Sloop Betsey, 3 Dall. (Pa.) G, 1 L. Ed. 
4S5; charter-parties; The Volunteer, 1 Sumn. 
551, Fed. Cas. No. 1G,991; Certain Logs of 
Mahogany, 2 Sumn. 5S9, Fed. Cas. No. 2,559 ; 
Arthur v. The Cassius, 2 Sto. 81, Fed. Cas. 
No. 5G4; Drinkwater v. The Spartan, 1 Ware 
149, Fed. Cas. No. 4,0S5; contracts of af- 
freightment between different states or for- 
eign ports; The Maggie Hammond, 9 Wall. 
(U. S.) 449, 19 L. Ed. 772; The Queen of 
the Pacific, G1 Fed. 213; Church v. Shclton, 

2 Curt. C. C. 271, Fed. Cas. No. 2,714; Oakes 
v. Riehardson, 2 Low. 173, Fed. Cas. No. 10,- 
390; The Reeside, 2 Sumn. 5G7, Fed. Cas. No. 
11,G57; The Rebecca, 1 Ware 1S8, Tex. Cas. 
No. 11,619; The Phebe, 1 Ware 2G3, Fed. Cas. 
No. 11,0G4; The Paragon, 1 Ware 322, Fed. 
Cas. No. 10,70S; Ncw Jersey Steam Nav. Co. 
v. Bank, G IIow. (U. S.) 344, 12 L. Ed. 4G5 ; 
and upon a canal-boat without powers of 
propulsion, upon an artificial canal; The E. 

M. McChesney, 21 Int. Rev. Rec. 221, Fed. 
Cas. No. 4,403; but not to coal barges, not 
licensed or enrolled; Wood v. Two Barges, 
4G Fed. 204; for injury to vessel in passing 
through a drawbridge over a navigable riv- 
er; Assante v. Charleston Bridge Co., 40 Fed. 
705; Ilill v. Board of Chosen Freeholders of 


Essex County, 45 Fed. 260; but not against 
schooner for damages done to drawbridge; 
The John C. Sweeney, 55 Fed. 540; but see 
also, contra, Greenwood v. Town of West- 
port, G0 Fed. 5G0; contracts for conveyance 
of passengers; The New World v. King, 1G 
Ilow. (U. S.) 4G9, 14 L. Ed. 1019; The Pacif- 
ic, 1 Blatchf. 5G9, Fed. Cas. No. 10,643; The 
Zenobia, 1 Abbott, Adm. 4S, Fed. Cas. No. 
1S,20S; Walsh v. Wright, 1 Newb. 494, Fed. 
Cas. No. 17,115; The Hammonia, 10 Ben. 
512, Fed. Cas. No. G,00G; and suits for loss 
of their baggage; Walsh v. Wright, Newb. 494, 
Fed. Cas. No. 17,115; The Priscilla, 106 Fed. 
739; contracts with material-men; The Gen- 
eral Smitli, 4 Wheat. (U. S.) 43S, 4 L. Ed. 609; 
The Onore, 6 Ben. 564, Fed. Cas. No. 10,53S ; 
see People’s Ferry Co. v. Beers, 20 How. (U. 
S.) 393, 15 L. Ed. 961; 21 Bost. Law Rep. 
G01; jettisons, maritime contribntions, and 
averages; Dike v. The St. Joseph, G McLean 
573. Fed. Cas. No. 3,90S; Cutler v. Rae, 7 
IIow. (U. S.) 729, 12 L. Ed. 890; Dupont de 
Nemours v. Vance, 19 How. (LT. S.) 162, 15 
L. Ed. 584 ; 21 Bcst. Law Rep. 87, 96; pilot- 
age ; The Anne, 1 Mas. 508, Fed. Cas. No. 
412; Hobart v. Drogan, 10 PeL (U. S.) 10S, 
9 L. Ed. 363; Cooley v. Board of Wardens of 
Port of Philadelphia, 12 How. (U. S.) 299, 
13 L. Ed. 99G; see Wave v. Hyer, 2 Paine, 
C. C. 131, Fed. Cas. No. 17,300; Gibbons v. 
Ogden, 9 Wheat. (U. S.) 1, 207, 6 L. Ed. 23; 
Ex parte McNiel, 13 Wall. (U. S.) 236, 20 
L. Ed. G24; The America, 1 Low. 177, Fed. 
Cas. No. 289; The California, 1 Sawy. 4G3, 
Fed. Cas. No. 2,312; Low v. Com’rs of Pilot- 
age, R. M. Charlt. (Ga.) 302, 314; Smith v. 
Swift, 8 Metc. (Mass.) 332; 4 Bost. Law Rep. 
20; contracts for wharfage; Ex parte East- 
on, 95 U. S. G8, 24 L. Ed. 373; The Kate 
Tremaine, 5 Ben. 60, Fed. Cas. No. 7,G22; 
Banta v. McNeil, 5 Ben. 74, Fed. Cas. No. 
9GG; The J. H. Starin, 15 Blatchf. 473, Fed. 
Cas. No. 7,320; Upper Steamboat Co. v. 
Blake, 2 D. C. App. 51; to injuries to a ves- 
sel by reason of a defective dock; Bali v. 
Trenholm, 45 Fed. 5S8; but not to injuries 
to wharves; The Ottawa, 1 Brown, Adm. 
356, Fed. Cas. No. 10,G16; contracts for tow- 
age; The* W. J. Walsh, 5 Ben. 72, Fed. Cas, 
No. 17,922 ; surveys of ship and cargo; Story, 
Const. § 16G5 ; The Tilton, 5 Mas. 465, Fed. 
Cas. No. 14,054; Janney v. Ins. Co., 10 
Wheat. (U. S.) 411, G L. Ed. 354; but see 
2 Pars. Mar. Law 511, n. ; and generally to 
all assaults and batteries, damages, and tres- 
passes, occurring on the high seas ; 2 Pars. 
Mar. Law; see Thomas v. Lane, 2 Sumn. 1, 
Fed. Cas. No. 13,902; The Sea Gull, Chase, 
Dec. 145, Fed. Cas. No. 145; Chase, Dec. 150, 
Fed. Cas. No. 6,477; The Normannia, 62 Fed. 
4G9; Jervey v. The Carolina, 66 Fed. 1013; 
but not where the injury was received on 
land though the wrongful action was done 
on ship; The Mary Garrett, 63 Fed. 1009; 
Price v. The Belle of the Coast, GG Fed. G2; 
The Haxby, 95 Fed. 170; or where the origin 
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of the wrong is on the water but the sub- 
stance or consummation of the injury on 
land; The Plymouth, 3 Wall. (U. S.) 20, 18 
L. Ed. 125; Ex parte Phenlx lus. Co., 118 
U. S. GIO, 7 Sup. Ct 25, 30 L. Ed. 274; John- 
son v. Elevator Co., 119 U. S. 3SS, 7 Sup. Ct 
254, 30 L. Ed. 447; Clevcland T. & V. R. Co. 
v. Steamship Co., 208 U. S. 316, 28 Sup. Ct 
414, 52 L. Ed. 508, 13 Ann. Cas. 1215; The 
Troy, 208 U. S. 321, 28 Sup. Ct 41G, 52 L. 
Ed. 512; and see The Blackheath, 195 U. S. 
3G1, 25 Sup. Ct 46, 49 L. Ed. 23G; for injury 
to seamen in consequence of negligence of 
master or owner; The A. Ileaton, 43 Fed. 
592; Grimsley v. Hankins, 46 Fed. 400; con- 
tract for supplies to a vessel; The Electron, 
48 Fed. 689; The Ella, 4S Fed. 5G9; but see 
The H. E. Willard, 53 Fed. 599; Diefenthal 
v. Hamburg-Amerikanische Packetfahrt Ac- 
tien-Gesellschaft, 4G Fed. 397; and to enforce 
a lien for repairs on a canal boat in a dry 
dock; The Rohert W. Parsons, 191 U. S. 17, 
24 Sup. Ct 8, 48 L. Ed. 73; but not for sup- 
plies to a pile-driver; Pile Driver E. O. A., 
G9 Fed. 1005; for labor and material in com- 
pleting and equipping a new vessel after she 
has been launched and named; The Manhat- 
tan, 46 Fed. 797; but not to contracts to pro- 
cure insurance; Marquardt v. French, 53 
Fed. 603; for insurance premium; The Daisy 
Day, 40 Fed. G03; nor to reform a policy of 
marine insurance; Williams v. Ins. Co., 5G 
Fed. 159. It also includes actions for dam- 
ages for death caused by collision on naviga- 
ble waters; The City of Norwalk, 55 Fed. 
98; and for injury to a searnan from the ex- 
plosion of a steamtug boiler due to negli- 
gence; Grimsley v. Hankins, 4G Fed. 400; 
or to a laborer, working in the hold of a 
vessel, from a piece of timber sent without 
warning down a ehute by a person working 
on a pier; Hermann v. Mill Co., 69 Fcd. 64G. 
It extends to a batli-house built on boats but 
designed for transportation; The Public 
Bath No. 13, G1 Fed. GÖ2. 

With respect to the cases in which thc 
cause of action arises partly on shipboard 
and partly on land, the admiralty jurisdic- 
tion of the United States is much more liber- 
al than that of England, and the different 
classes of cases are enumerated in the opin- 
ion of Thomas, D. J., in The Strabo, 90 Fed. 
110, where he lays down what seem to be thc 
settled principles as to the jurisdiction with 
respect to maritime torts. 

(1) Where the cause arises on the ship 
and is communicatcd to the property on 
land, as fire; The Plymouth, 3 Wall. (U. S.) 
20, 18 L. Ed. 125; Ex parte Phenix Ins. Co., 
118 U. S. G10, 7 Sup. Ct. 25, 30 L. Ed. 274; 
when missives are sent from the ship and 
take effect elsewhere; U. S. v. Davis, 2 
Sumn. 482, Fed. Cas. No. 14,932; The Ep- 
silon, 6 Ben. 378, Fed. Cas. No. 4,500; wliere 
some part of the ship comes in contact with 
the land to the injury of persons or proper- 
ty; Johnson v. Elevator Co., 119 U. S. 3SS, 


7 Sup. Ct 254, 30 L. Ed. 447; The Maud 
Webster, 8 Ben. 547, Fed. Cas. No. 9.302; 
and herein whcre the vessel does dama^* to 
wharves; The C. Accame, 20 Fed. G42; riom- 
er Ramsdell T. Co. v. Compagnie Gcnerale 
Transatlantlque, 63 Fed. S45; also wliere 
material discharged from a ship come-< in 
contact witli persons on land; The Mary G ir- 
rett, G3 Fed. 1009; see also Price v. The 
Belle of the Coast, GG Fed. G2. In all cases 
under this class there is no jurisdietion, the 
injured person or thing being on the land 
when the negligent act operates upon him 
or it. 

(2) Cascs where the primal cause arises 
on land and is injuriously communicatcd to 
the ship, as structures wrongfully maintain- 
ed and interrupting navigation; Atlee v. 
Packet Co., 21 Wall. (U. S.) 3S9, 22 L. Ed. 
G19; The Maud Webster, 8 Ben. 517, Fed. 
Cas. No. 9,302; Greenwood v. Town of West- 
port, G0 Fed. 5G0; Oregon City Transp. Co. 
v. Bridge Co., 53 Fed. 549; City of Boston 
v. Crowley, 3S Fed. 202, 204; The Arkansas, 
17 Fed. 383; where material discharged from 
the land into the ship does injury to persons 
on the ship; Hcrmann v. Mill Co., G9 Fed. 
G46. In this class admiralty has jurisdiction. 
The case of The H. S. Pickands, 42 Fed. 239, 
was said to be different from those last men- 
tioned, the injury to the libellant being caus- 
ed by the falling of a ladder against the side 
of the ship, and there was held to be no ju- 
risdiction since the negligence was an act 
done on the wharf; but in The Strabo, 98 
Fed. 998, 39 C. C. A. 375, a fall from a lad- 
der was caused by its being negligently lefl 
fastened from the rail of the vessel so tha\ 
libellant was thrown to the wharf and in- 
jured, and there was jurisdiction. The ulti- 
mate authority to which all cases referred 
was that of The Plymouth, 3 Wall. (U. S.) 
20, 18 L. Ed. 125, citcd supra . In The Marv 
Stewart, 10 Fed. 137, it was said that thcre 
nuist be two ingrcdients, the wrong ou the 
water and the damagc resultiug, both of 
which must concur to constitute a maritime 
causê. This was eriticized in City of Mil- 
waukee v. The Curtis, 37 Fed. 705, wlicre it 
was said that “it suffices if the damage. the 
substantial cause of action arising out of the 
wrong, is complete upon na\4gable waters.*’ 
So in Hermann v. Mill Co., G9 Fed. G4G, cite<l 
supra , it was thought that thc language in 
The Mary Stcwart, 10 Fed. 137, was too 
broad. It is said that the proper soliition of 
the question of jurisdiction “is to ascertain 
the place of the consummatlon and substance 
of the injury.” 

There is no jurisdiction ln Admiralty to 
administer relief as courts of equitv, aud an 
exccutory contract for the purchase of a 
vessel could not be enforccd ; Kynoch v. The 
S. C. Ives, Newb. 205, Fed. Cas. No. 7,958. 

The jurisdiction may be invoked by one of 
two vesscls, both held in fault for collision. 
to enforce contribution against the other< 
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Erle R. Co. v. Transp. Co., 204 U. S. 220, 27 
Sup. Ct. 246, 51 E. Ed. 450. 

The juriscliction extends to all maritime 
torts, q. v., and as to maritime contracts, see 
that title. 

Its criminal jurlsdiction extends to all 
crimes and offcnccs committed on tbe h>gh 
seas or bcyoiul the jarisdiction of any coun- 
try. The criminal jurisdiction of the United 
Statcs courts is extendcd to the Great Lakcs 
by 26 St. L. 424. The open waters of the 
Great Lakes are high seas withiu the mean- 
ing of R. S. § 53-16; U. S. v. Rodgers, 150 
U. S. 249, 14 Sup. Ct. 109, 37 L. Ed. 1071. 
See Jurisdiction. 

A civil suit is commeuced by filing a libel, 
upon which a warrant for arrest of the per- 
son, or attacliment of his property if he 
cannot be fouud, even though iu the liands 
of third persous, or a simple monition to 
appear, may issue; or, in suits in rem , a 
warrant for the arrest of the thing iu ques- 
tion; or two or more of these separate pro- 
cesses may be combined. Thereupou bail 
or stipulations are takcn if the party offer 
them. 

In most cases of magnitude, oral evidence 
is not takeu; but it may be taken, aud it is 
the general custom to hear it in cases where 
smaller amounts are iuvolved. The decrees 
are made by the court without the interveu- 
tion of a jury. 

A suit in rem and a suit in personam may 
be brought concurrently in the same court, 
when arising on the same cause of action; 
The Normandie, 40 Fed. 590; The Baracoa, 
44 Fed. 102. 

In crimiual cases the proceedings are 
similar to those at common law. 

See Vnited States Courts; Bottomry ; 
Salvage ; Collision; Court of Lord IIigh 
Admiral ; Courts OF England ; Elder Breth- 
ren ; Abandonment ; Maritime Cause. 

ADMIRALTY, FIRST L0RD 0F THE. 

At the head of thc British Navy are five 
Lords Commissioners. The First Lord is a 
member of the Cabinet, the others are called 
Sea Lords. 

ADMISSIBLE. Pertinent and proper to 
be considered in reaching a decision. Used 
Mdth reference to tlie issues to be decided in 
any judicial procecdiug. 

ADMISSION (Lat. ad , to, miitere, to 
send). The aet by which attorneys aud 
counsellors become recogiiized as officers of 
the court and are allowed to practise. The 
qualifications recpiircd vary widely in the 
different states. See Attorney. 

ADMISSI0NS. Confessions or voluntary 
aeknowledgments made by a party of the ex- 
istence of certain facts. 

As distinguished from confessions, the term is ap- 
plied to civil transactions and to matters of fact in 
criminal cases where there is no criminal intent. 

As distinguished from consent, an admission may 


be sald to be evldence furnished by the party’s own 
act of his consent at a previous period. 

Dircct , called also exprcss, admissions are 
those which are made in direct terms. 

Implicd admissions are those which re- 
sult from some act or failure to act of the 
party. 

Incidental admissions are those made in 
some other connectiou, or involved in the 
admissiou of some other fact. 

As to the parties by whom admissions 
must have been made to be considered aa 
evidence: — 

They may be made by a party to the rec- 
ord, or by one identified in interest with 
him; 9 B. & C. 535; IMorris’ Lessee v. Van- 
deren, 1 Dall. (U. S.) 65, 1 L. Ed. 38. Not; 
howevcr, where the party of record is mere- 
ly a nominal party and has uo active inter- 
est in the suit; 1 Campb. 392; 3 B. & C. 
421; Appleton v. Boyd, 7 Mass. 131; Head v. 
Shaver, 9 Ala. 791; Frear v. Evertson, 20 
Johns. (N. Y.) 142; Owings v. Low, 5 Gill & J. 
(Md.) 134; nor by one of several devisees on 
a contest of a will for incapacity and undue 
influence ; O’Counor v. Madison, 98 Mich. 183, 
57 N. W. 105. 

They may be made by one of several hav- 
ing a joint interest., so as to be bindiug upon 
ali; 8 B. & C. 36; Ilunt v. Bridgham, 2 
Pick. (Mass.) 5S1, 13 Am. Dec. 45S; Beitz v. 
Fuller, 1 McCord (S. C.) 541, 10 Am. Dec. 
693 ; Patterson v. Choate, 7 Wend. (N. Y.) 
441; Bound v. Lathrop, 4 Conn. 336, 10 Arn. 
Dec. 147; Getchell v. Heald, 7 Greenl. (Me.) 
26 ; Owings v. Low, 5 Gill & J. (Md.) 144; 
Van Reimsdyk v. Kane, 1 Gall. 635; Fed. 
Cas. No. 16,872. Mere community of iuterest, 
liowever, as in case of coexecutors; 1 Grcenl. 
Ev. § 176; Hamnion v. Iluntley, 4 Cow. (N. 
Y.) 493; James v. Hackley, 16 Johns. (N. Y.) 
277; trustees; 3 Esp. 101; co-tenants; Dan 
v. Browu, 4 Cow. (N. Y.) 4S3, 15 Am. Dec. 
395; Smith v. Vincent, 15 Conn. 1, 3S Am. 
Dec. 59; is not sufficient. Admisskms of 
one of several defendants against his iuter- 
ests will be receivable in evidence against 
liirn only; Kiser v. Dannenberg, SS Ga. 541, 
15 S. E. 17. 

The intercst in all cases must have sub- 
sisted at the time of making the admissions; 
2 Stark. 41 ; Plant v. McEwen, 4 Coun. 544; 
Packer’s Lessce v. Gonsalus, 1 S. & R. (Pa.) 
526. Admissions made by one subsequently 
appointed administratrix are not admissible 
against her whcn suing as such nor agaiust 
her successor in office; Gooding v. Ins. Co., 
46 111. App. 307; More v. Finch, 65 Hun 404, 
20 N. Y. Supp. 1C4. An admission of debt by 
an executor does not bind the estate; Orr’s 
Appeal, 7 W. N. C. (Pa.) 126. 

They may be made by any persou inter- 
ested in the subject-matter of the suit, 
though the suit be prosecuted in the name 
of another person as a cestui que trust; 1 
Wils. 257; 1 Bingh. 45; but see 3 N. & P. 
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598; G M. & G. 261; or by an indemnifying 
creditor in an action against tlie sheriff; 7 
C. & P. 629. 

They may be made by a third person, a 
stranger to the suit, where the issue is sub- 
stantially upon the rights of such a person 
at a partieular time; 1 Greenl. Ev. § 181; 
or one who has been expressly referred to 
for information ; 3 C. & P. 532; or where 
there is a privity as betweon aneestor and 
heir; 5 B. & Ad. 223; assignor and assignee; 
Inhabitants of West Cambridge v. Inhab- 
itants of Lexington, 2 Piek. (Mass.) 53G; Lit- 
tle v. Libby, 2 Greenl. (Me.) 242, 11 Am. Dee. 
6S; Gibblehouse v. Strong, 3 Iiawle (Pa.) 437; 
Snelgrove v. Martin, 2 MeCord (S. C.) 241; 
Smith v. Martin, 17 Conn. 399; intestate and 
administrator ; 1 Taunt. 141 ; grantor and 
grantee of land ; Jaekson v. Bard, 4 Johns. 
(N. Y.) 230, 4 Am. Dec. 2G7; Norton v. Petti : 
bone, 7 Conn. 319, 18 Am. Dee. 116; Weid- 
man v. Kohr, 4 S. & R. (Pa.) 174 ; and oth- 
ers. Letters written by a third person at de- 
fendant’s request about the matter in eon- 
troversy, are admissible; Ilolley v. Knapp, 
45 111. App. 372. Statements by a third per- 
son used by a party are evidenee agaiust him 
as admissions in a subsequent controversy; 
4 Best & S. 641. 

Tliey* may be made by an agent, so as tö 
bind the prineipal; Steph. Ev. 17; declara- 
tions of an arehiteet to the contraetor in di- 
recting operations are admissible against the 
owner in an aetion for price of work and 
material; Wright v. Reusens, 133 N. Y. 29S, 
31 N. R 215; so far only, however, as the 
agent has authority; Western Union Tele- 
graph Co. v. Way, S3 Ala. 542, 4 South. S44 ; 
Barry v. Insurance Co., G2 Mich. 424, 29 N. 
W. 31; Ruggles v. Insurance Co., 114 N. Y. 
415, 21 N. E. 1000, 11 Am. St. Rep. 674; and 
not, it would seem, in rcgard to past trans- 
actions; 11 Q. B. 46; Ilaven v. Browu, 7 
Greenl. (Me.) 421, 22 Am. Dee. 208; Thall- 
himer v. Brinc-kerhoff, 4 Wend. (N. Y.) 394, 
21 Am. Dee. 155; City Bank of Baltimore v. 
Bateman, 7 Ilarr. & J. (Md.) 104; Parker v. 
Green, 8 Mete. (Mass.) 142. Declarations of 
an agent not in the eourse of the business of 
the ageney, will not prove ageney or ratifi- 
eation; Ransom v. Duekett, 48 111. App. G59. 
One eannot prove agency by the declarations 
of an alleged agent only; Sier v. Baehe, 7 
Mise. 165, 27 N. Y. Supp. 255; nor will acts 
aiul eouduet of an alleged agent not ac- 
quieseed in by the prineipal, estaldish agen- 
ey; Martin v. Suber, 39 S. C. 525, 1S S. E. 
125. 

Tlie admissions of the wife bind tlie hus- 
band so far only as she has authority in the 
matter; 1 Carr. & P. 621; and so the formal 
admissions of an attorney biud his elient ; 7 
C. & P. 6 ; but not a neeessarily fatal ad- 
mission unintentionally made ; Nesbitt v. 
Turner, 155 Pa. 429, 26 Atl. 750; nor when 
not within tlie seope of his authority; Lewis 
v. Duane, 69 Hun 28, 23 N. Y. Supp. 433; and 
Bouv,—10 


see 2 C. & K. 216; 3 C. B. 608. Deelara- 
tions of a husband in the absence of his wife 
are not admissible to affect the title ot his 
wife to personal property; Leedom v. Lee- 
dom, 1C0 Pa. 273, 28 Atl. 1024; nor will his 
admissions affect the wife’s separate estate; 
Clapp v. Engledow, 82 Tex. 290, 18 S. W. 146. 
See Evidexce. 

Implied admissions may result from assum- 
ed eharaeter ; 1 B. & Ald. 677; from con- 
duet; 6 C. & P. 241; Tilgham v. Fisber, 9 
Watts (Pa.) 441; from acquieseence, wliieh is 
positive in its nature; Carter v. Beunett, 4 
Fla. 340; from possession of documents in 
some eases; 5 C. & P. 75 ; 25 State Tr. 120. 

The omission to answer a letter is not ev- 
idence of the truth of statements made in 
the letter; see 16 Cyc. 960. 

In civil matters, constraint will not avoid 
admissions, if imposition or fi-aud were not 
made use of. 

Admissions of one in possession of lands, 
made to others tlian the owner, are to be 
considered in determining whether his pos- 
session is adverse to the owner; Loehausen 
v. Laughter, 4 Tex. Civ. App. 291, 23 S. W. 
513. 

Judicial odmissions; 2 Campb. 341; Boy- 
den v. Moore, 5 Mass. 365; Jones v. Hoar, 5 
Pick. (Mass.) 2S5; those whieh have been 
acted on by others; Commereial Bank v. 
King. 3 Rob. (La.) 243; Kinney v. Farns- 
wortb, 17 Conn. 355; 13 Jur. 253; and those 
eontained in deeds as between parties and 
privies; Crane v. Morris, 6 Pet. (U. S.) 611, 
S L. Ed. 514 ; are conelusive evidenee against 
the party making them. 

Deelarations and admissions are admis- 
sible to prove partnership, if made hy al- 
leged partners ; Schulbcrg v. Gutterman, S 
Misc. 502, .2S N. Y. Supp. 763; admission of 
one that lie is in partnership with anotlier, is 
not binding on the latter; Bauk of Osceola 
v. Outhwaite, 50 Mo. App. 124. 

It frequently oeeurs in praetiee, that. in 
order to save expenses as to mere formal 
proofs, the attorneys on each side consent 
to admit, reciprocally, certain facts in the 
cause without requiring proof of them. 
These are usually reduced to writing. Sueli 
admissions are in general eonelusive; 1 Gr. 
Ev. § 1SG, 205 ; Ilolley v. Young, GS Me. 215, 
28 Am. Rep. 40; Woodcock v. City of Calais, 
'68 Me. 244 ; Marsh v. Mitchell, 26 N. J. Eq. 
497; Perry v. Mfg. Co., 40 Conii. 313; 1 
Camp. 139; 1 M. & W. 507 ; and may be used 
in evidence on a now trial ; Statc v. Bryan, 
3 Gill (Md.) 3S9; Merehants’ Bank v. Bank, 
3 Gill (Md.) 96, 43 Am. Dee. 300; Farmers* 
Bank v. Sprigg, 11 Md. 3S9; Elwood v. Lan- 
non’s Lessee, 27 Md. 209; 5 C. & P. 3SG: 
but may be witlidrawn if improvidently 
made, but only in a clear ease of mistake; 
1 Gr. Ev. § 20G; Marsb v. Mitcliell. 26 N. J. 
Eq. 501; and on timely notice; Ilargroves 
v. Redd, 43 Ga. 150; 5 C. & P. 3S6; aiid up- 
on leave granted in tbe exercise of a souud 
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discretion; Perry v. Mfg. Co., 40 Conn. 313; 
7 id. 6; but not after the position of the par- 
ties has been ehanged, as by tlie death of a 
party or witness; Wilson v. Bank, 55 Ga. 9S. 

Admissions against interest in a bill in 
equity cannot be used as such in anotiier 
case; Gresl. Eq. Ev. 323; Wigin. Evid. § 1005. 

As to admissions during negotiations for 
a comproruise, see Comphomise. 

In Pleading. The acknowledgment or rec- 
ognition by one party of the truth of some 
matter alleged by the opposite party. 

In Equity. 

Partial admissions are those which are 
delivered in terms of uncertainty, mised 
up with explanatory or qualifying circum- 
stanees. 

Plenary admissions are those which ad- 
mit the truth of the matter without qualifi- 
cation, whether it be asserted as from in- 
formation and belief or as from actual 
knowledge. 

At Law. 

In all pleadings in confession and avoid- 
ance, admission of the truth of the opposite 
party’s pleading is made. Express admis- 
sions may be made of matters of fact only. 

The usual mode of making an express ad- 
mission in pleading is, after saying that the 
plaintiff ought not to have or maintain his 
action, ete., to proceed thus, “Because he 
says that, although it be true that,” etc., re- 
peating such of the allegations of the ad- 
verse party as are rneant to be admitted; 
Lawes, Civ. Pl. 143, 144. See 1 Chitty, Pl. 
600; Archb. Civ. Pl. 215. 

Pleadings which have been withdrawn 
from a court of law may be offered in evi- 
dence subject to explanation, to prove ad- 
missions of the pleader: Soaps v. Eichberg, 
42 111. App. 375 ; but admissions contained in 
an original answer are not conclusive, where 
an amended answer has been filed excluding 
such matter; Baxter v. R. Co. (Tex.) 22 S. 
W. 1002. The plea of the general issue ad- 
mits the corporate existence of the plaintiff 
corporation; Bailey v. Bank, 127 111. 332, 19 
N. E. 695. In many states, in a suit against 
a firm or corporation, the partnersliip or cor- 
porate existence is taken as admitted unless 
denied by affidavit filed with the plea. Where 
complainant sets a plea down for argument, 
he admits its truth, but denies its sufiiciency ; 
Burrell v. Ilackley, 35 Fed. 833. Allegations 
of the coraplaint not denied by the answer 
are to be taken as true; Robertson v. Per- 
kins, 129 U. S. 233, 9 Sup. Ct. 279, 32 L. Ed. 
686. Where two defences are set up, a de- 
nial in one is qualified by an admission in 
the other; Northern Pac. R. Co. v. Paine, 
119 U. S. 564, 7 Sup. Ct. 323, 30 L. Ed. 513. 

See Confession and Avoidance. 

ADMITTANCE. The act of giving posses- 
sion of a eopyhold estate. It is of three 
kinds; namely, upon a voluntary grant by 
the lord, upon a surrender by the former 


tenant, and upon descent. 2 Bla. Com. 366. 
See Copyuold. 

ADMITTENDO CLERIC0. An old Eng- 
lish writ Issuing to the bishop to establisb 
the right of the Crown to make a presenta- 
tion to a benefice. 

ADMITTENDO IN S0CIUM. A writ as- 
sociating certain persons to justices of as- 
size. CowelL 

ADM0NITI0 TRINA. The three fold 
warning given to a prisoner who stood mute, 
before he was subjected to peine forte et 
dure (q . v .). 

ADM0NITI0N. A reprimand from a judge 
to a person accused, on being discharged, 
warning him of the consequences of his con- 
duct, and intimating to him that, should he 
be guilty of the same fault for whieh he has 
been admonished, he will be punished with 
greater severity. Merlin, Rêpert. The ad- 
monition was authorized as a species of pun- 
ishment for slight misdemeanors. 

ADNEP0S. The son of a great-great- 
grandson. Calvinus, Lex. 

ADNEPTIS. The daughter of a great- 
great-granddaughter. Calvinus, Lex. 

ADN0TATI0 (Lat notare). A subscrip- 
tion or signing. 

In the civil law, casual homicide was excused by 
the indulgenee of the emperor, signed with his own 
sign-manual, called adnotatio; Code, 9. 16. 5; 4 

Bla. Com. 187. See Rescript. 

AD0LESCENCE. That age which fol- 
lows puberty and precedes the age of ma- 
jority. It commences for males at fourteen, 
and for females at twelve years completed, 
and continues until twenty-one years com- 
plete. Wharton. 

AD0PTI0N. The act by which a person 
takes the c-hild of another into his family, 
and treats him as his own. 

A juridical act creating between two per- 
sons certain relations, purely civil, of pater- 
nity and filiation. 6 Demolombe, § 1. 

Adoption was practised in the remotest antiq.uity. 
Cicero asks, “Quod est jus adoptionis? nempe ut is 
adoptet, qui neque procreare jam liberos possit, et 
cum potuerit, sit expertus.” At Athens, he who had 
adopted a son was not at liberty to marry without 
the permission of the magistrates. Gaius, Ulpian, 
and the Institutes of Justinian only treat of adop- 
tion as an aet creating the paternal power. Orig- 
inally, the object of adoption was to introduce a 
person into the family and to acquire the paternal 
power over him. The adopted took the name of the 
adopter, and only preserved his own adjectively, as 
Scipio JEmilianus ; Ccesar Octavianus, etc. Accord- 
ing to Cicero, adoptions produced the right of suc- 
ceeding to the name, the property, and the lares: 
“hercditates nominis, pecunice, sacrorum secutce 
sunt;” Pro Dom. § 13. 

The first mode of adoption was in the form of a 
law passed by the comitia curiata. After^vards, it 
was effected by the mancipatio, alienatio per ces et 
lihram, and the in jure cessio ; by means of the 
first the paternal authority of the father was dis- 
solved, and by the seeond the adoption was eomplet- 
ed. The mancipatio was a solemn sale made to the 
| emptor in presence of five Roman citizens (who rep- 
. resented the five classes of the Roman people), and 
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a libripens, or scalesman, to weigh the piece of 
copper which represented the price. By this sale 
the person sold became subject to the mancipium ot 
the purchaser, who then emancipated him ; where- 
upon he fell again under the paternal power ; and 
ln order to exhaust it entirely it was necessary to 
repeat the mancipatio three times: si pater filium 
ter venumdabit, filius a patre liber esto. After the 
paternal power was thus dissolved, the party who 
deslred to adopt the son instituted a flctitious suit 
against the purchaser who held him in mancipium, 
alleging that the person belonged to him or was 
subject to his paternal power; the defendant not 
denylng tho fact, the praetor rendered a decree ac- 
cordingly, which constltuted the cessio tn jure, and 
completed the adoption. Adoptantur autem, cum 
a parente in cujus potestate sunt, tertia mancipa- 
tione in jure ceduntur, atque ab eo, qui adoptat, 
apud eum apud quem legis actio est, vindicantur; 
Gell. 5. 19. 

Towards the end of the Republlc another mode of 
adoption had been introduced by custom. This was 
by a deciaration made by a testator, In his will, that 
he considered the person whom he wished to adopt 
as his son: In this manner Julius Caesar adopted 
Octavlus. 

It is said that the adoption of which we have been 
speaking was llmited to persons alieni juris. But 
there was another species of adoption, caiied adro- 
gatlon, which applied exclusively to persons who 
were sui juris. By the adrogatlon a pater-familias, 
with all who were subject to his patria potestas, as 
weil as his whole estate, entered into another fam- 
ily, and became subject to the paternal authority of 
the chief of that family. Quce species adoptionis 
dicitur adrogatio, quia et is qui adoptat rogatur, id 
est interrogatur, an velit eum quem adopturus sit 
justum sibi filium esse ; et is, qui adoptatur roga- 
tur an id fieri patiatur ; et populus rogatur an id 
fieri jubcat; Gaius, 1. 99. The formulse of these in- 
terrogations are in Aul. Gell. (see Hunter, Rom. 
Law 205): ,{ Velitis, jubeatis, Quirites, uti L. Va - 
lerius L. Titio tam jure legeque filius sibi siet, 
quam si ex eo patre matreque familias ejus natus 
esset, utique ei vitce necisque in eo potestas siet 
uti pariendo filio est; hoc ita ut dixi vos, Quirites, 
rogo.” This public and solemn form of adoption 
remalned unchanged, with regard to adrogation, 
until the time of Justinian: up to that period It 
could only take place populi auctoritate. Accord- 
ing to the Institutes, 1. 11. 1, adrogatlon took place 
by virtue of a rescript of the emperor, — principali 
rescripto, which only issued causa cognita; and the 
ordinary adoption took place in pursuance of the 
authorization of the magistrate,— imperio magistra- 
tus. The effect of the adoption was also modifled 
in such a manner, that if a son was adopted by a 
stranger, extranea persona, he preserved ali the 
family rights resulting from his birth, and at the 
same time acquired all the family rights produced 
by the adoption. 

There is no law of adoption in Scotland; 
BelTs Dict. ; nor in England. In tlie latter 
country any renunciation by parents of their 
legal riglits and liabilities is a mcre empty 
form; [1901] 2 K. B. 3S5; 3 M. & G. 547. 

In the United States, adoption exists only 
by statute; In re Thorne, 155 N. Y. 140, 49 
N. E. 601; Ballard v. Ward, S9 Pa. 358. One 
of the first states to introduce it was Mas- 
sachusetts in lSul; Ross v. Boss, 129 Mass. 
243, 37 Am. Rep. 321. Its object is to chauge 
the succession of property and to crcatc re- 
lations of paternity and afiiliation not be- 
fore existing; Morrison v. Sessions’ Estate, 
70 Mich. 297, 38 N. W. 249, 14 Am. St. Rep. 
500. In Louisiana it was abolislied by the 
Code of 1S08, art. 35, p. 50. See Vidal v. 
Commagöre, 13 La. Ann. 517, but the right 
has since been restorcd ; Civ. Code 1S70, 


Art 214. In Clarkson v. Hatton, 143 Mo. 
47, 44 S. W. 761, 39 L. R. A. 748, 65 Am. St 
Rep. 635, it was said to exist in every stue. 
In niany of the continental states of Europe 
it is still permitted under various restric- 
tions. 

Adoption is never sustained by mcre pre- 
sumption; Sackman v. Campbcll, 10 Wash. 
533, 39 Pac. 145; In re Romero, 75 Cal. 379, 
17 Pac. 434; Ilenry v. Taylor, 16 S. D. 424, 

93 N. W. 641; even though the child had 
been takcn from an asylum at the age of 
seven, givcn thc name of the peoplc with 
whom hc lived and treatcd by them as a 
son uiitil majority; In re Iluyck, 49 Misc. 
391, 99 N. Y. Supp. 502: and where the meth- 
od of adoption is provided by statutc, it can 
bc done in no othcr way; Taylor v. Deseve, 
81 Tex. 246, 16 S. W. 1008; Foley v. Foley, 
61 111. App. 577. There niust be a substan- 
tial compliance witli all statutory require- 
ments ; Smith v. Allen, 161 N. Y. 47S, 55 N. 
E. 1056 ; Bresser v. Saarman, 112 Ia. 720, 84 
N. W. 920. 

A husband and wife may adopt a child 
jointly; Markover v. Krauss, 132 Ind. 294, 31 
N. E. 1047, 17 L. R. A. 806 (but not if the 
husband be insane; Watts v. Dull, 1S4 111. 
86, 56 N. E. 303, 75 Am. St. Rcp. 141); or an 
unmarried person of suitable age; Krug v. 
Davis, 87 Ind. 590. The mere fact that one 
is in the senilc age of life will not render 
him incompetent to adopt one in thc prime 
and vigor of life; Collamore v. Learncd, 171 
Mass. 99, 50 N. E. 51S. It is held that a non- 
resident may not adopt a child ; Knight v. 
Gallaway, 42 Wash. 413, 85 Pac. 21. An 
adult may be an adopted child; Shellleld v. 
Franklin, 151 Ala. 492. 44 South. 373, 12 L. 
R. A. (N. S.) 884, 125 Am. St. Rep. 37, 15 
Ann. Cas. 90; In re Moran’s Estate. 151 Mo. 
555, 52 S. W. 377; Succession of Caldwell, 
114 La. 195, 3S South. 140, 10S Am. St. Rep. 
341; Markovcr v. Krauss, 132 Ind. 294, 31 
N. E. 1047, 17 L. R. A. 806; Collamore v. 
Learned, 171 Mass. 99, 50 N. E. 518; but see 
contra; Petition of Moore, 14 R. I. 3S; W il- 
liams v. Knight, 1S R. I. 333, 27 Atl. 210. 
Where the word “child” was used, the stat- 
ute was held not to include an adult. 

Usually the consent of the natural parents 
is required; Ilopkins v. Antrobus, 120 Ia. 21, 

94 N. W. 251; In re Estate of McCormick, 
108 Wis. 234, S4 N. W. 14S, 81 Am. St. Rcp. 
S90; Succession of Vollmer, 40 La. Anu. 593, 
4 South. 254; Lupplc v. Winans, 37 N. J. Eq. 
245; In re Bastin, 10 Pa. Super. Ct. 570: 
and in some states the consent of the cliihl. 
when he is above a certain age; In rc John- 
son, 9S Cal. 531, 33 Pac. 460. 21 L. R. A. 3b0j 
Morrison v. Sessions’ Estate, 70 Mich. 297, 
3S N. W. 249, 14 Am. St. Rep. 500. 

If the child bc a foundling, the parents 
have no autliority over it and the situation 
is as if the parents were dcad; Succcssion 
of Dupre, 116 La. 1090, 41 South. 324. A 
charitable society which maintains and cares. 
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for a child may consent to its adoption; 
Booth y. Van Allen, 7 Phila. (Pa.) 401; and 
a probate court may appoint a gnardian ad 
litcm with power to give or withhold con- 
sent to adoption, where the parents are un- 
known and there is no guardian; In re Edds, 
137 Mass. 34Ü. To constitute abandonment 
there must be some act on the part of the 
parent evincing a settled purpose to forego 
all parental duties; Winans v. Luppie, 47 
N. J. Eq. 302, 20 Atl. 909. 

If the court be satisfied that the proceed- 
ings are for his benefit, the consent of a 
minor will be presumed; Morrison v. Ses- 
sions’ Estate, 70 Mich. 297, 38 N. W. 249, 14 
Am. St. Rep. 500. 

The surrender of the child by its parents 
constitutes a valuable consideration for a 
promise of adoption; Ilealy v. Simpson, 113 
Mo. 310, 20 S. W. 881; Godine v. Kidd, G4 
Ilun 5S5, 19 N. Y. Supp. 335; Lynn v. Hock- 
aday, 1G2 Mo. 111, G1 S. W. 885, 85 Am. St. 
Rep. 4S0 

Where there is a contract for adoption 
and a sufficient consideration therefor on 
the part of the child, such contract will be 
enforced; McElvain v. McElvain, 171 Mo. 
244, 71 S. W. 142; 8 Hawaii 40. 

When an infant child has been released 
to another, such release is not revocable 
without sufficient legal reasons; Janes v. 
Cleghorn, 54 Ga. 10; and unless proceedings 
to revoke are made promptly, it will be fatal 
to their maintenance ; Brown v. Brown, 101 
Ind. 340. 

Thc riglit of inheritance. In the District 
of Columbia the right of inheritance is not 
included in the rights acquired by adoption; 
Moore v. Hoffman, Fed. Cas. No. 9,7G4 a ; 
In New York it is; Theobald v. Smith, 103 
App. Div. 200, 92 N. Y. Supp. 1019.. In Ohiò 
an adopted child inherits from the adopting 
parent but not through him ; Phillips v. Mc- 
Conica, 59 Ohio St. 1, 51 N. E. 445, G9 Am. 
St. Ilep. 753; in Illinois such child can take 
by descent only from the person adopting 
him and not from lineal or collateral kin- 
dred of the adopting parent; Van Matre v. 
Sankey, 148 111. 53G, 36 N. E. G28, 23 L. R. A. 
GG5, 39 Am. St. Rep. 19G; Keegan v. Ger- 
aghty, 101 111. 2G; and see Van Derlyn v. 
Mack, 137 Mich. 14G, 100 N. W. 278, GG L. R. 
A. 437, 109 Am. St. Rep. GG9, 4 Ann. Cas. 
879. In Fennsylvania an adopted child can 
not take under a devise to “children” as it 
is not a child by nature; Schafer v. Eneu, 
54 Pa. 304. He is held not to be within a 
conveyance to “bodily heirs”; Balch v. Jobn- 
son, 10G Tenn. 249, 61 S. W. 289; nor is he 
a lineal descendant; Com. v. Ferguson, 137 
Pa. 595, 20 Atl. 870, 10 L. R. A. 240; or 
lineal issue ; Kerr v. Goldsborough, 150 Fed. 
289, 80 C. C. A. 177. The word “child” in a 
statute relating to adoption has a broader 
signification than “issue” ; Virgin v. Mar- 
wick, 97 Me. 578, 55 Atl. 520; and the adopt- 
ed ehild has the same right of inheritance as 


a natural child; id. In Massachusetts an 
adopted child was held to be entitled to take 
from the deceased son of one of the adopting 
parents; Stearns v. Allen, 183 Mass. 404, G7 
N. E. 349, 97 Am. St. Rèp. 441. 

The right of inheritance from adoption 
arises by operation of law from the acts of 
the parties in compliance wlth the statute 
and not from contract; Jordan v. Abney, 97 
Tex. 296, 78 S. W. 486. 

As an adopted child is not a lineal de- 
scendant, a legacy to liim will not be exempt- 
ed from payment of the collateral inheri- 
tance tax; Com. v. Ferguson, 137 Pa. 595, 
20 Atl. S70, 10 L. R. A. 240; otherwise in 
New York by statute; In re Butler, 5S Ilun 
400, 12 N. Y. Supp. 201; but see In re Bird’s 
Estate, 11 N. Y. Supp. 895, where payment 
of such a tax was required, in the case of 
a legacy to the cliild of an adopted child. 

The adoptive parent may disinherit. the 
child; Logan v. Lennix, 40 Tex. Civ. App. 
G2, 88 S. W. 3G4; and he has the same un- 
limited power of disposition of his property 
that a natural father has; Bumes v. Burnes, 
132 Fed. 485. 

Adopting parents inherit from the child in 
preference to the natural parents; Swick v. 
Coleman, 218 111. 33, 75 N. E. 807; Paul v. 
Davis, 100 Ind. 422; see Hyatt v. Pugsley, 
33 Barb. (N. Y.) 373; Estate of Foley, 1 W. 
N. C. (Pa.) 301; but this rule is not always 
followed. In many cases the estate of the 
deceased child goes to his relatives by blood; 
Upson v. Noble, 35 Ohio St. 655; Com. v. 
Powel, 16 W. N. C. (Pa.) 297; Hole v. Rob- 
bins, 53 Wis. 514, 10 N. W. 617; Ilill v. Nye, 
17 I-Iun (N. Y.) 457. In Pennsylvania, al- 
though the act does in express words con- 
fer the right of inheritance upon the child 
from the adopting parent, the latter cannot 
inherit from the adopted child, because “the 
act does not so declare”; Com. v. Powel, 16 
W. N. C. (Pa.) 297. 

A child adopted in one state, where both 
it and its adopted parent are domiciled, can 
inherit land in another state having sub- 
stantially similar adoption laws and per- 
mitting adopted children to inherit; Finley 
v. Brown, 122 Tenn. 316, 123 S. W. 359, 25 
L. R. A. (N. S.) 1285; see cases in 65 L. R. A. 
186, note; contra , Brown v. Finley, 157 Ala. 
424, 47 South. 577, 21 L. R. A. (N. S.) 679, 131 
Am. St Rep. 68, 16 Ann. Cas. 778. 

To “enact” implies the crealing anew of a 
law which did not exist before; but “adopt,” 
no doubt, implies the making that their own 
which was created by another, as the adop- 
tion of our statute laws of Great Britain, as 
they stood, by the Colonial Government; 
Williams v. Bank, 7 Wend. (N. Y.) 539. 

The word “adoption” in a state constitu- 
tion providing for a continuance in office of 
judges in office at the adoption of the con- 
stitution means when it is fully consummated 
and complete—not inchoate and imperfect; 
People v. Norton, 59 Barb. (N. Y.) 169. 
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“The priraary and natural signification of 

the word adoption.includcs both take 

effect and in force”; People v. Nòrton, 59 
Barb. (N. Y.) 1G9. 

ADPROMISSOR (Lat promittcrc). One 
wlio biiuls liiinself for anotlier; a surety; a 
poculiar species of fldcjussor. Calvinus, Lex. 

Tho terin is used in the same seuse in the 
Scotoh law. The cautionary cngagcment was 
undertaken by a separate act: henee, one 
entoring into it was called adpromissor 
(promisor in addition to). Erskine, Inst. 3. 
3. 1. 

ADROGATION. One of two procedures 
for adoption under tlie Roman Law, i. e. by 
bill ( rogatio ) passcd by tlie comitia curiata, 
with the formal consent of the intended fa- 
ther and son. 1 Koby, Bom. Priv. Law GO. 
See Adoptxon. 

ADS. See Ad Sectam. 

ADSCRIPTI (Lat. scribci'c). Joined to by 
writing; ascribed; set apart; assigned to; 
annexcd to. 

ADSCRIPTI GLEB/E. Slaves who served 
the master of the soil; who were annexed to 
the land, and passed with it when it was con- 
ve,yed. Calvinus, Lex. 

These servi adscripti (or adscriptitii ) glcbce held 
the same position as the villeins regardant of the 
Normans ; 2 Bla. Com. 93. See 1 Poil. & Mait. 372. 

ADSCRIPTICII (Lat.). A species of serfs 
or slaves. See 1 roll. & Mait. 372. 

Those persons who were enrolled and lia- 
ble to be drafted as legionary soldiers. Cal- 
vinus, Lex. 

ADSESSORES (Lat. scdere). Side judges. 
Those who were joined to the regular magis- 
trates as assistants or advisers; those who 
were appoiuted to supply the place of the 
regular magistrates in certain cases. Cal- 
vinus, Lex. See àssessors. 

ADSTIPU LATO R. In Civil Law. One 

who supplied the place of a procurator at 
a time when the law refused to allow stip- 
ulations to be made by procuration. Sand. 
Inst. 354. 

ADULT. In Civil Law. A male infant 
wlio has attained the age of fourteen; a 
female infant who has attained the age of 
twelve. Domat. Liv. Prcl. tit. 2, § 2, n. S. 

In Conimon Law. One of the full age of 
twenty-one. Swanst. Ch. 553 ; George v. 
State, 11 Tex. App. 95. 

ADULTER (Lat.). One who corrupts; one 
who corrupts another ihan’s wife. 

Adulter solidorum. A corrupter of metals; 
a counterfeiter. Calviuus, Lex. 

ADULTERA (Lat.). A wornan who com- 
mits adultery. Calvinus, Lex. 

AD U LTE R ATI 0 N. The act of corrupting 
or debasing; the act of mixing something 
impure or spurious witli something pure or 
genuine, or an inferior article with a superior 


one of the same kind. See 16 AL & W. 644 ; 
State v. Norton, 24 N. C. 40. 

See Food and Dbug Laws. 

ADULTERATOR (Lat.). A corrupter; a 
counterfeiter. 

Adulterator monetcB. A forger. Du Cange. 

ADULTERINE. The issue of adulterous 
intercourse. 

Those are not deemed adulterine who are 
begotten of a woman openly married through 
ignorance of a former wife being alive. 

Adulterine children are regarded more un- 
favorably than the illegitimate offspring of 
single persons. The Roman law refused the 
title of natural children, and the canon law 
discouraged their admission to orders. 

ADULTERINE GUILDS. Companies of 
traders acting as corporations, without char- 
ters, and paying a fine annually for the priv- 
ilege of exercising their usurped privileges. 
Smith, Wealth of Nat. book 1, c. 10; Whar- 
ton, Dict. 

ADULTERIUM. A fine imposed for tbe 
commission of adultery. Barrington, Stat 
G2, n. 

ADULTERY. The voluntary sexual inter- 
course of a married person with a person 
other than the offender’s husband or wife. 
Bishop, Mar. & D. § 415; Moore v. Com., G 
Metc. (Mass.) 243, 39 Am. Dec. 724 ; State v. 
Hutchinson, 3G Me. 2G1; Cook v. State, 11 
Ga. 5G, 5G Am. Dec. 410; Hull v. llull, 2 
Strobh. Eq. (S. C.) 174. 

Unlawful voluntary sexual intercourse be- 
tween two persons, one of whom at least is 
married, is the essence of tlie crime in all 
cases. In general, it is sufficient if either 
party is married ; and the crime of the mar- 
ried party will be adultery, while that of the 
unmarried party will be fornication; Re- 
spublica v. Roberts, 1 Yeates (ra.) 6; id.; 2 
Dall. (Pa.) 124, 1 L. Ed. 316; State v. Par- 
ham, 50 N. C. 416; Smitherman v. State, 27 
Ala. 23; State v. Thurstin, 35 Me. 205, 5S 
Am. Dec. G95; Com. v. Cregor, 7 Gratt. (Ya.) 
591; Com. v. Lafferty, G Gratt. (Va.) G73; 
Banks v. State, 96 Ala. 7S, 11 Soutli. 404; 
Iluuter v. U. S., 1 I’inney (Wis.) 91, 39 Am. 
Dec. 277. In jNIassachusetts, however, and 
some of the other states, by statute, if the 
woman be married, though the man be unmar- 
ried, he is guilty of adultery; Com. v. Call, 
21 Pick. (Mass.) 509, 32 Am. Dec. 2M, and 
note; Com. v. Elwell, 2 Metc. 190. 39 Am. 
Dec. 39S (where the man was ignorant that 
the woman was married); State v. I’earce, 2 
Blackf. (Ind.) 31S; Wasdcn v. Statc, 1S Ga. 
264; State v. Wallace, 9 N. H. 515; and see 
State v. Lash, 16 N. J. L. 3S0, 32 Am. Dec. 
397; Mosser v. Mosser, 29 Ala. 313. In Con- 
necticut aud some otlier states, it seems that 
to constitute the offence of adultery it is 
necessary tliat the icoman should be mar- 
ried; that if the man only is married, it is 
not the crime of adultery at comrnon law or 
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under the statute, so that an indictment for 
adulterj T could be sustained against eitber 
party; though within the meaning of the 
law respccting divorces it is adultery in the 
man. Cohabitation with a man after mar- 
riage is not adultery, unless the wornan 
kuows of such marriage; Banks v. State, 9G 
Ala. 7S, 11 South. 404; Vaughan v. State, S3 
Ala. 55, 3 South. 530; it is not necessary to 
prove emission on prosecution for adultery; 
Com. v. Hussey, 157 Mass. 415, 32 N. E. 3G2. 

A charge of open and notorious adultery 
is not sustained by proof of occasional il- 
licit intercourse; Wright v. State, 5 Blackf. 
(Ind.) 35S, 35 Am. Dec. 12G, and note; State 
v. Crowner, 5G Mo. 147; Brevaldo v. State, 
21 Fla. 7S9; Searls v. Peoplc, 13 111. 597; 
nor by merely living together as man and 
wife without any circumstances to cause 
scandal or suspicion ; People v. Salmon, 148 
Cal. 303, 83 Pac. 42, 2 L. R. A. (N. S.) 11SG, 
113 Am. St. Rep. 2G8; Schoudel v. State, 57 
N. J. L. 209, 30 Atl. 59S. While ordinarily 
marriage may be proved by admission or 
matrimonial eohabitation there is some con- 
flic-t as to whether the fact of marriage can 
be proved by admission of a party so as to 
render him guilty of a crime, as of adultery. 
In many courts such evidence is held insuffi- 
cient; People v. Humphrey, 7 Johns. (N. Y.) 
314; State v. Roswell, 6 Conn. 446; State 
v. Medbury, 8 R, I. 543; People v. Isharn, 
109 Mich. 72, 67 N. W. 819; State v. Arm- 
strong, 4 Minn. 335 (Gil. 251); but the weight 
of authority is against that rule; Cameron 
v. State, 14 Ala. 54G, 48 Am. Dec. 111, and 
note ; State v. Libby, 44 Me. 469, 69 Am. 
Dec. 115 ; Com. v. Holt, 121 Mass. 61; Cook 
v. State, 11 Ga. 53, 56 Am. Dec. 410; Mur- 
phy v. State, 50 Ga. 150; State v. Sanders, 
30 Ia. 582. 

It was not, by itself, indictable at common 
law ; 4 Bla. Com. 65; Whart. Cr. Law 1717; 
Anderson v. Com., 5 Rand. (Va.) 627, 16 Am. 
Dec. 776; Com. v. Isaacs, 5 Rand. (Va.) 634; 
but was left to the ecclesiastical courts for 
punishment. In the United States it is usu- 
ally punishable by fine and imprisonment 
under various statutes. 

Parties to the crime may be jointly in- 
dicted ; Com. v. Elwell, 2 JMetc. (Blass.) 190, 
35 Am. Dec. 398; or one may be convicted 
and punished before or without the convic- 
tion of the other ; 2 Whart. Cr. L. § 1730; 
“but when one has been previously tried and 
ac-quitted, or when both are tried together 
and the verdict is for one, the other cannot 
be found guilty;” State v. Mainor, 28 N. C. 
3 40; State v. Parharn, 50 N. C. 416; contra; 
State v. Caldwell, S Baxt (Tenn.) 576; Alon- 
zo v. State, 15 Tex. App. 378, 49 Am. Rep. 
207; Solomon v. State, 39 Tex. Cr. R. 140, 
45 S. W. 706; and see 12 Harv. L. R. 2S2. 
The adultery of the wife will not avoid a 
previous voluntary settlement ; Lister v. Lis- 
ter, 35 N. J. Eq. 49; but if, in contemplation 
of future adultery, she induce a gift of prop- 


erty, it is revocable; 2 De G. F. & J. 481 ; 
Evans v. Evans, 11S Ga. 890, 45 S. E. 612, 
9S Am. St. Rep. 1S0. The equitable jurisdic- 
tion is founded on fraud in concealing a ma- 
terial fact which, by reason of the relation, 
there was a duty to disclose; 17 Harv. L. 
Rev. 202. Where the petitioner in divorce 
was only able to prove acts of familiarity, 
suggestive of adultery, before the date of 
the petition, he was permitted to prove ac- 
tual adultery after that date as showing 
what inferences should be drawn from the 
prior conduct; [1900] P. 63. 

As to civil remedies, see Crim. Con. 

ADVANCE. To supply beforehand; to 
furnish something before an equivalent is 
received; to loan. Rogers v. Bank, 10S N. 
C. 574, 13 S. E. 245. 

ADVANCEMENT. A gift by anticipation 
from a parent to a child of the whole or a 
part of what it is supposed sueh child will 
inherit on the dcath of the parent. Hengst’s 
Estate, 6 Watts (Pa.) 87; Sampson v. Samp- 
son, 4 S. & R. (Pa.) 333; Osgood v. Breed’s 
Heirs, 17 Mass. 358; Jackson v. Matsdorf, 
11 Johns. (N. Y.) 91, 6 Am. Dec. 355; Parish 
v. Rhodes, Wright (Ohio) 339; Darnes’ Ex’r 
v. Lloyd, 82 Va. 859, 5 S. E. 87, 3 Am. St. 
Rep. 123. The doctrine applies only to in- 
testate estates, and proceeds upon the pre- 
sumption, in the absence of a will, that the 
gift is in anticipation of the parent’s death, 
and that he intended equality; but a subse- 
quent disposal by will rebuts the presump- 
tion; Marshall v. Rench, 3 Del. Ch. 239, per 
Bates, Ch. 

But an advancement, properly so called, 
though a thing known under certain ancient 
customs in England, is now a creature of 
statutê, and, by the statute, is coufined to 
intestate estates, and never applied to lands 
devised ; Marshall v. Rench, 3 Del. Ch. 239, 
253, where the opinion states fully the Eng- 
lish statutes and policy. 

An advancement can only be made by a 
parent to a child; Callender v. McCreary, 
4 How. (Miss.) 356; Shiver v. Brock, 55 N. 
C. 137 ; Bisph. Eq. 84 ; or in some states, by 
statute, to a grandchild; 4 Kent 419; Dick- 
inson v. Lee, 4 Watts (Pa.) 82, 28 Am. Dec. 
GS4; 4 Ves. 437. It must be ejnsdem gener- 
is; 3 Yo. & Coll. 397; as is the rule with re- 
spect to ademption, q. v. 

It is held that a gift to a husband by 
wife’s father is considered an advancement 
to the wife; Bruce v. Sleinp, 82 Va. 352, 4 
S. E. G92; and that it is a question of fact, 
where decedent in his lifetime made a con- 
veyance to his daughter-in-law; Palmer v. 
Culbertson, 65 Hun G25, 20 N. Y. Supp. 391. 

The intention of the parent is to decide 
whether a gift is intended as an advance- 
ment; Lawson’s Appeal, 23 Pa. 85; Jackson 
v. IMatsdorf, 11 Johns. (N. Y.) 91, G Am. Dec. 
355; McPaw v. Blewit, 2 McCord Ch. (S. 
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C.) 103. See Weatherhead v. Field, 26 Vt 
665. 

A mere gift is presumptively an advance- 
ment, tmt the contrary intention may be 
shown; Brown v. Burke, 22 Ga. 574; Grat- 
tan v. Grattan, 18 111. 167, 65 Am. Dec. 726; 
Lawrence v. Mitchell, 48 N. C. 190; Ilatch 
v. Straight, 3 Conn. 31, 8 Am. Dec. 152; 
Scott v. Scott, 1 Mass. 527; Bruce v. Slemp, 
82 Va. 352, 4 S. E. 692; Culp v. Wilson, 133 
Ind. 294, 32 N. E. 928. The maintcnance and 
education of a child, or the gift of money 
without a view to a portion or settlemcnt in 
life, is not deemed an advancement; Ison 
v. Ison, 5 Itich. Eq. (S. C.) 15; Sherwood v. 
Smith, 23 Conn. 516. If security is* taken for 
repayment, it is a debt and not an advance- 
ment; Iligh’s Appeal, 21 Pa. 2S3; West v. 
Bolton, 23 Ga. 531; Barton v. Rice, 22 Pick. 
(Mass.) 508; and see Procter v. Newhall, 17 
Mass. 93; Osgood v. Breed’s Heirs, 17 Mass. 
359; Stewart v. State, 2 Harr. & G. (Md.) 
114. Payment of a son’s debts will be eon- 
sidered an advancement; Steele v. Frierson, 
85 Tenn. 430, 3 S. W. 649; or the payment 
by the father as surety of the notes of his 
son who had no estate; Reynolds’ Adm’r v. 
Reynolds, 92 Ky. 556, 1S S. W. 517. 

No particular formality is requisite to in- 
dicate an advancement; 1 Madd. Ch. Pr. 
507; 4 Kent 418; Brown v. Brown, 16 Vt. 
197; unless prescribed by statute; 4 Kent 
418; Hartwell v. Rice, 1 Gray (Mass.) 587; 
Mowry v. Smith, 5 R. I. 255; Sayles v. Bak- 
er, 5 R, I. 457. 

Where a father divides his property equal- 
ly between two sons, conveying to one his 
share, it is considcred an advancement \vhere 
no deed is delivered to the other; O’Connell 
v. O’Connell, 73 Ia. 733, 36 N. W. 764. 

The effect of an advancement is to reduce 
the distributive share of the child by the 
ainount so received, estimating its value at 
the time of receipt; Oyster v. Oyster, 1 S. & 
R. (Pa.) 422; Nelson v. Wyan, 21 Mo. 347; 
Burton v. Dickinson, 3 Yerg. (Tcnn.) 112; 
Warfield v. Warfield, 5 Harr. & J. (Md.) 
459; Beckwith v. Butler, 1 Wash. (Va.) 
224; Hall v. Davis, 3 Pick. (Mass.) 450; in 
some states the child has his option to retain 
the advaucement and abandon his distribu- 
tive share; Clark v. Fox, 9 Dana (Ky.) 193; 
Taylor v. Reese, 4 Ala. 121; to abandon his 
advancement and receive liis cqual sliare of 
the estate; Knight v. Oliver, 12 Gratt. (Va.) 
33; Andrews v. Ilall, 15 Ala. S5; Phillips v. 
McLaughlin, 26 Miss. 592; Grattan v. Grat- 
tan, 18 111. 167, 65 Am. Dec. 726; but this 
privilege exists only in case of intestacy; 
Newman v. Wilbourne, 1 Hill, Ch. (S. C.) 10; 
Sturdevant v. Goodrich, 3 Yerg. (Tenn.) 95; 
Howland v. Heckscher, 3 Sandf. Ch. (N. Y.) 
520; Hawley v. James, 5 Paige, Ch. (N. Y.) 
450; Ves. Ch. 323. See Ademption; Gift. 

It is not chargeable with interest; Miller’s 
Appeal. 31 Pa. 337; until the settlement of 
the estate. 


ADVANCES. Payments made to the own- 
er of goods by a factor or agent, who has 
or is to have possession of the goods for the 
purpose of selling them. 

An agent is entitled to reimburse himself 
from the proceeds of the goods, and has a 
lien on them for the amount pald ; Liverm. 
Ag. 38; Merchants’ National Bank v. Pope, 
19 Or. 35, 26 Pac. 622; and au action over 
for the balance, against his principal, if the 
sales are insufllcient to cover the advances; 
Parker v. Brancker, 22 Pick. (Mass.) 40; 
Marfield v. Goodhue, 3 N. Y. C2; Frothlng- 
ham v. Everton, 12 N. II. 239; Harrison, 
Frazicr & Co. v. Mora, 150 Pa. 4S1, 24 Atl. 
705; Eichel v. Sawyer, 44 Fed. S45; but he 
must first exhaust the property in his hands; 
Balderston v. Rubber Co., 18 R. I. 338, 27 
Atl. 507, 49 Am. St. Rep. 772. Where to save 
himself from loss the factor buys the goods 
himself, the consignor may elect whether 
he will ratify the sale or demand the value 
of tlie goods; Sims v. Miller, 37 S. C. 402, 
16 S. E. 155, 34 Am. St. Rep. 762. 

See Agent ; Factor. 

In the case of a contract for the manu- 
facture and sale of merchandize, a slipula- 
tion to advance money on account means to 
supply beforehand, to loan before the work 
is done or the goods made; Powder Co. v. 
Burkhardt, 97 U. S. 110, 24 L. Ed. 973. 

It also refers to a case where money is 
paid before, or in advance of, the proper 
time of payment; it may charac-terize a loan 
or a gift, or money advanced to be repaid 
conditionally; Vail v. Vail, 10 Barb. (N. Y.) 
73. 

Though in its strict legal sense the word 
does not mean gifts or advancemcnts, but 
rather a sort of loan, in its ordinary and 
usual sense it includes both loans and gifts— 
rather the former than the latter; Prouty v. 
Swift, 51 N. Y. 597; Nolan’s Ex’rs v. Bolton, 
25 Ga. 352. 

As to mortgages to secure future advance- 
ments, see Mortgage. 

ADVANTAGE. Preference or priority. 
Unitcd States v. Preston, 4 Wash. 446, Fed. 
Cas. No. 16,0S7. 

ADVENA (Lat. venirc ). In Roman Law. 
One of foreign birth, wlio has left his own 
country and scttlcd elsewhere. and who has 
not acquired citizcnship in his new locality; 
often called albanus. Du Cange. 

ADVENT. The period commencing on 
Sunday falling on St. Andrew’s day (30th 
of November), or the nearest Sunday to it, 
and continuing till Christmas. Blount. 

It took its name from ihe fact that it immedlatcly 
preceded the day sct apart to commcmorate the 
birth or coming (advent) of Christ. Cowei; Termes 
de la Ley. 

Formorly, during this period, “all eonten- 
tions at law were omitted.” But, by statutc 
13 Edw. I. (Westm. 2) c. 48, certain actious 
wero allowed. 



ADVENTITIOUS 


152 


ADVERSE POSSESSION 


ADVENTITIOUS (Lat. advcntitius). 
That which comes incidentally, or out of the 
regular course. 

AD V ENTITI US (Dat.). Foreign ; corning 
from an unusual source. 

Adventitia bona are goods wliich fall to a 
man otherwise than by inheritance. 

Advcntitia dos is a dowry or portion given 
by some friend other than the parent 

ADVENTURE. Sending goods abroad un- 
der charge of a supercargo or other agent, 
which are to be disposed of to the best ad- 
vantage for the beneflt of the owners. 

The goods themselves so sent.. 

It is used synonymously with “perils” ; lt 
ls often used by writers to describe -the en- 
terprise or voyage as a “marine adventure” 
insured against; Moores v. Ix>uisville Fn- 
derwriters, 14 Fed. 233. See iNsUKAisrcE; 
BrLL of Adventure. 

ADVENTURER. One who undertakes un- 
certain or hazardous actions or enterprises. 
It is also uscd to denote one who seeks to 
advance his own interests by unscrupulous 
designs on the credulity of others. It has 
been held that to impute that a person is an 
adventurer is a libel; 18 L. J. C. P. 241. 

ADVERSE CLAIM. See Adverse Posses- 
sion. 

ADVERSE ENJOYMENT. The possession 
or exercise of an easement or privilege un- 
der a claim of right against the owner of 
the land out of which the easement is de- 
rived. 2 Washb. R. P. 42. 

Such an enjoyment, if open, 4 M. & W. 
500; 4 Ad. & B. 3G9, and continued unin- 
terruptedly; Powell v. Bagg, S Gray (Mass.) 
441, 69 Am. Dec. 2G2; Colvin v. Burnet, 17 
Wend. (X. Y.) 564 ; Pierre v. Fernald, 26 Me. 
440, 46 Am. Dec. 573 ; Bullen v. Runnels, 
2 N. H. 255, 9 Am. Dec. 55; Watt v. Trapp, 
2 Rich. (S. C.) 13G ; 11 Ad. & E. 7SS; Grace 
ISIethodist Episcopal Church v. Dobbins, 153 
Pa. 294, 25 Atl. 1120, 34 Am. St. Rep. 70G, 
for the term of twenty years, raises a eon- 
clusive presumption of a grant, provided that 
there was, during the time, some one in ex- 
istence, in possession and occupation, who 
was not under disability to resist the use; 
2 Washb. R. P. 48. See Presumptton; Ease- 
ment ; Adverse Possession. 

ADVERSE POSSESSI0N. The enjoyment 
of land, or such estate as lies in grant, un- 
der such circumstances as iudicate that such 
enjoyment has been commenced and contin- 
ued under an assertion or color of right on 
the part of the possessor. 3 East 394; Wal- 
lace v. Duffield, 2 S. & R. (Pa.) 527, 7 Am. 
Dec. GGO; French v. Pearce, 8 Conn. 440, 21 
Am. Dec. GS0; Robinson v. Douglass, 2 Aik. 
(Vt.) 364; Smith v. Burtis, 9 Johns. (N. Y.) 174; 
Jackson v. Iluntington, 5 Pet. (U. S.) 402, 8 
L. Ed. 170; Bowles v. Sharp, 4 Bibb (Ky.) 
550. See 15 L. R. A. (N. S.) 117S, note. 


A prescriptive title rests upon a different 
principle from that of a title arising under 
the statute of limitations. Prescription op- 
erates as evidence of a grant and confers a 
positive title; Cruise, Dig. tit 31, ch. 1, § 
4. The statute of limitations operates not 
so much to confer positive title on the oc- 
c-upant, as to bar the remedy. Hence it is 
said to be properly called a negative pre- 
scription; id. It applies only when there 
has been a disseisin or some aetionable in- 
vasion of the real owner’s possession; Claw- 
son v. Primrose, 4 Del. Ch. 670 n. 

When such possession has been actual, 
Mather v. Ministers of Trinity Church, 3 S. 
& R. (Pa.X 517, 8 Am. Dec. 6G3, and has been 
adverse for twenty years, the law raises the 
presumption of a grant; Angell, Wat. Cour. 
S5. But this presumption arises only when 
the use or occupation would otherwise have 
been unlawful ; Tinkham v. Arnold, 3 
Greenl. (Me.) 120; Jackson v. Richards, 6 
Cow. (N. Y.) 617; Jackson v. Vermilyea, id. 
G77 ; Hall v. Powel, 4 S. & R. (Pa.) 45G, 8 
Am. Dec. 722. 

The statute of limitations is the source of 
title by adverse possession; Armijo v. Ar- 
mijo, 4 N. M. (Gild.) 57, 13 Pac. 92. It is 
held to be not grounded upon the presump- 
tion of a grant ; but is the fiat of the legis- 
lature cutting off the right to maintain suit; 
Louisville & N. R. Co. v. Smith, 125 Ky. 33G, 
101 S. W. 317, 31 Ky. L. Rep. 1, 128 Am. St. 
Rep. 254; and is for the interest of the sta- 
bility of titles; Northern Pac. R. Co. v. Ely, 
25 Wash. 384, 65 Pac. 555, 54 L. R. A/526, S7 
Am. St. Rep. 766. It protects the disseisor 
in his possession not out of regard to the 
merits of his title, but because the real own- 
er has acquiesced in his possession; Foulke 
v. Bond, 41 N. J. L. 527. It must be com- 
plied with in every substantial particular; 
Brokel v. McKechnie, 69 Tex. 33, 6 S. W. 623. 

A mere possession, without color or claim 
of an adverse title, will not enable one in an 
action of right to avail himself of the statute 
of limitations; Clagett v. Conlee, 16 Ia. 
4S7; Jasperson v. Scharnikow, 150 Fed. 571, 
80 C. C. A.. 373, 15 L. R. A. (N. S.) 117S; 
Jackson v. Iluntington, 5 Pet. (U. S.) 402, 
8 L. Ed. 170 ; Stevens v. Brooks, 24 Wis. 329; 
Ilarvey v. Tyler, 2 Wall. (U. S.) 328, 17 L. 
Ed. S71. The terms “eolor of title” and 
“claim of title” are not synonymous; Her- 
bert v. Hanrick, 16 Ala. 581. To constitute 
the former there must be a paper title, but 
the latter may rest wholly in parol; Hamil- 
ton v. Wright, 30 Ia. 4S0. The claim of 
right may be made inferentially by unequivo- 
cal acts of ownership; Barnes v. Light, 116 
N. Y. 34, 22 N. E. 441; Wilbur v. R. Co., 116 
Ia. 65, 89 N. W. 101; as by the occupation 
and use of land by a railroad for a right of 
way; Illinois Cent. R. Co. v. Houghton, 126 
111. 235, 1S N. E. 301, 1 L. R. A. 213, 9 Am. 
St. Rep. 581; or by visible, hostile, exclusive, 
and continuous appropriation of the land; 
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Cox v. Hotel Co. (Tcx.) 47 S. W. 80S. It 
need not be a valid claiin, so long as it is 
liiadc and relied on by the person in posses- 
sion; Jackson v. Ellis, 13 Johns. (N. Y.) 118; 
Clapp v. Bromagham, 9 Cow. (N. Y.) 530; 
Grant v. Fowler, 39 N. H. 101; Qornelius v. 
Giherson, 25 N. J. L. 1; Montgomery Coun- 
ty v. Severson, G4 Ia. 32G, 17 N. W. 197, 20 
N. W. 45S; Virginia Midland R. Co. v. Bar- 
bour, 97 Va. 11S, 33 S. E. 554; Dothard v. 
Denson, 72 Ala. 541; and where all the oth- 
er elcments of an adverse possession have 
concurrently and persistently existed for the 
statutory time, color of title has been usual- 
ly held not essential; Moore v. Brownfield, 
7 Wash. 23, 34 Pac. 199; Dibble v. Land 
Co., 1G3 U. S. G3, 1G Sup. Ct. 939, 41 L. Ed. 
72; and see the cases collected on this point, 
15 L. R. A. (N. S.) 1178, n. 

The intention must be manifest; Lewis v. 
Railroad Co., 1G2 N. Y. 202, 5G N. E. 540; 
Haney v. Breeden, 100 Va. 781, 42 S. E. 91G; 
Marcy v. Marcy, G Motc. (Mass.) 360. It 
guides the entry and fixes its character; 
Jasperson v. Scharnikow, 150 Fed. 571, 80 
C. C. A. 373, 15 L. R. À. (N. S.) 1178, citing 
Ewing v. Burnet, 11 Pet. (U. S.) 51, 9 L. Ed. 
624. Possession taken under claim of title 
shows such intention; ,Probst v. Trustees, 
129 U. S. 1S2, 9 Sup. Ct. 2G3, 32 L. Ed. 642. 
But if by mistake one oversteps his bounds 
and encroaches upon liis neighbor's lands, not 
knowing the location of the true line and in- 
tending to claim no more than he really is 
entitled to possess, his possession is not ad- 
verse, and will not give him title no rnatter 
how long he actually holds it; Shirey v. 
Whitlow, 80 Ark. 444, 97 S. W. 444; Gordon 
v. Booker, 97 Cal. 5SG, 32 Pac. 593; Mills v. 
Penny, 74 Ia. 172, 37 N. W. 135, 7 Am. St. 
Rep. 474; Silver Creek Cement Corp. v. Ce- 
ment Co., 138 Ind. 297, 35 N. E. 125, 37 N. C. 
721; Preble v. Railroad Co., 85 Me. 2G0, 27 
Atl. 149, 21 L. R. A. S29, 35 Am. St Rep. 3GG; 
Kirkman v. Brown, 93 Tenn. 47G, 27 S. W. 
709. In such a case the intent to claim title 
exists only upon the condition that his be- 
lief as to his boundary is true. The intention 
is not absolute, but provisional, and the pos- 
session is not adverse; Preble v. Railroad 
Co., 85 Me. 2G0, 27 Atl. 149., 21 L. R. A. 829, 
35 Am. St. Rep. 3G6. When a houndary line 
between adjoining landowners is perpetually 
in dispute, and neither has actual occupa- 
tion to any definite line, there is no adverse 
possession beyond the true line; Liddle v. 
Blake, 131 Ia. 165, 105 N. W. 649; nor will 
the encroachment of one in the erection of 
his building on neighboring property tlirough 
mistake constitute such a possession as vdll 
ripen into title by the lapse of time; Davis 
v. Owen, 107 Va. 2S3, 58 S. E. 5S1, 13 L. R. A. 
(N. S.) 728, nor where a deed, by mistake, 
covered land not intended to be conveyed; 
Garst v. Brutsche, 129 Ia. 501, 105 N. W. 452. 

Where one enters into possession of real 
property by permission of the owner, with- 


out any tenaney whatever being creatcd, 
except at sufTerance, possession boing giveii 
as a mere matter of favor, he can never ac- 
quire title by adverse possession, no mattor 
how long continued against the true owmr 
thereof, unless there is a clear, positive, un- 
equivocal disclaimer and disavowal of the 
owncr’s title and an assertion by the occu- 
pant of a title in hostility thereto, notice 
thcreof being brought home to the landowner. 
See McCutchen v. McCutchen, 77 S. C. 129. 
57 S. E. G78, 12 L. R. A. (N. S.) 11-10, aud 
oases citcd. 

The adverse posscssion must be “actual, 
continued, visible, notorious, distinct, and 
hostileBoaz v. Heister, 6 S. & R. (Pa.) 21: 
Evans v. Templeton, G9 Tex. 375, 6 S. W. 
S43, 5 Am. St. Rep. 71; nafimdorfer v. 
Gault, 84 Ky. 124; Paldl v. Paldi, 95 Mioh. 
410, 54 N. W. 903; Chastang v. Chastang, 
141 Ala. 451, 37 South. 799, 109 Am. St. Rep. 
45; Foulke v. Bond, 41 N. .1. L. 527; Jasper- 
son v. Scharnikow, 150 Fed. 571, 80 C. C. A. 
373, 15 L. R. A. (N. S.) 1178. It is founded 
in trespass and disseisin, an ouster and con- 
tinued exclusion of the true owner for the 
period prescribed by thc statute; Olewine v. 
Messmore, 128 Pa. 470. 18 Atl. 495; Ward v. 
Cochran, 150 U. S. 597, 14 Sup. Ct. 230, 37 
L. Ed. 1195. Nepean v. Doe, 2 Sm. I/ead. 
Cas. 597; 1G Ilarv. L. Rev. 224. Even the 
sole possession by one tenant in common i.s 
not presumed adverse to a cotenant; the or- 
dinary prcsumption is that such posses-don 
is held in the right of both tenants; Farm- 
ers’ & Mercliants’ Nat. Bank v. Wallace, 45 
Ohio St. 152, 12 N. E. 439; mere occupation 
and appropriation of rents; Todd v. Todd, 
117 III. 92, 7 N. E. 5S3 ; Blackaby v. Black- 
aby, 185 111. 94, 56 N. E. 1053; or acquiesc- 
ing in an adverse clairn of a sub-tenant; 
I/ee v. Livingston, 143 Mich. 203, 10G N. W. 
713; will not affect the rights of the co- 
tenants; and see Velott v. Lewis, 102 Pa. 32G. 
There must be an actual ouster; Morris v. 
Davis, 75 Ga. 109; or exclusive possession 
after demand; or express notice of adverse 
possession; or acts of exclusive ownership 
of an uncquivocal character ; Rodney v. Mc* 
Laughlin, 97 Mo. 426, 9 S. W. 72G ; Lindley 
v. Groff, 37 Minn. 33S, 34 N. W. 26; Bredeu 
v. McLaurin, 9S N. C. 307, 4 S. E. 13G; Kill- 
mer v. Wuchner, 74 Ia. 359, 37 N. W. 77S. 
The receipt of the entlre profits, the exclu- 
sive possession for twenty-one years, and a 
claim of right for that time, will constitute 
an ouster; Abraras v. Rhoner, 44 Hun (N. 
Y.) 507; Dobbins v. Dobbins, 141 N. C. 210, 
53 S. E. 870, 10 L. R. A. (N. S.) 1S5, 115 Am. 
St. Rep. GS2; or where a co-tenant asserts 
posscssion under a deed purportiiig to con- 
vey the whole title, he will be deeined to 
have ousted his co-tenant; Wright v. Kley- 
la, 104 Ind. 223, 4 N. E. 1G; or where he de- 
vises by will read in the presence of his co- 
tenant; Miller v. Miller, G0 Pa. 16, 100 Am. 
Dec. 53S. The registration of a deed pur- 
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porting to vest title to the entire tract in 
the grantee is notice to the co-tcnant of an 
adverse holding; McCaun v. Welch, 10G 
Wis. 142, S1 N. W. 996. One claiwing by 
adverse possession cannot avail himself of 
the previous possession of another person 
with whose title he is in no way connected ; 
Stout v. Taul, 71 Tex. 43S, 9 S. W. 329; 
lleflin v. Burns, 70 Tex. 347, 8 S. W. 48; 
Witt v. Ry. Co., 38 Minn. 122, 35 N. W. S62. 
If the combined periods of adverse posses- 
sion of two successive holders equal twenty 
vears, tlie true owner will be deprived of his 
titie; but there must be a privity of estate 
such as a devise or conveyance; Sawyer v. 
Kendall, 10 Cush. (Mass.) 241; Frost v. 
Courtis, 172 Mass. 401, 52 N. E. 515. V here 
privity is required, a defective deed or even 
a mere oral transfer is sufficient; Weber v. 
Anderson, 73 111. 439; and see 13 Harv. L. 
Rev. 52. There can be no adverse posses- 
sion against a state; Hurst v. Dulany, 84 
Va. 701, 5 S. E. 802; but a state may ae- 
quire a tiile by adverse possession ; Attorney 
General v. Ellis, 198 Mass. 91, 84 N. E. 430, 
15 L. R. A. (N. S.) 1120; Eldridge v. City of 
Binghamton, 120 N. Y. 309, 24 N. E. 4G2; 
Birdsall v. Cary, 66 How. Pr. (N. Y.) 35S; 
but see Whatley v. Patten, 10 Tex. Civ. App. 
77, 31 S. W. 60. No length of adverse posses- 
sion by user on the side of a highway by 
an abutting owner gives title to him; Par- 
sons v. Village of Rye, 140 N. Y. Supp. 961. 

When both parties claim under the same 
title ; as, if a man seised of certain land in 
fee have issue two sons, and die seised, and 
one of the sons enter by abatement into the 
land, the statute of limitations will not op- 
erate against the other son; Co. Litt. s. 396. 

There can be no adverse possession be- 
tween husband and wife while the marital 
relation continues to exist; Bell v. Bell, 37 
Ala. 536, 79 Am. Dec. 73 ; Veal v. Robinson, 
70 Ga. S09 ; Hendricks v. Rasson, 53 Mich. 
575, 19 N. W. 192. 

As against the purchaser at an execution 
sale subject to dower, the possession of the 
widow is not adverse; Robinson v. Allison, 
124 Ala. 325, 27 South. 461; see 14 Harv. 
L. Rev. 157. 

When the possession of the one party is 
consistent with the title of the other; as, 
where the rents of a trust estate were re- 
ceived by a cestui que trust for more than 
twenty years without any interference of 
the trustee, it was held not lo be adverse to 
the title of the trustee; 8 East 248. See 
Poston v. Balch, 69 Mo. 117. When trust 
property is taken possession of by a trustee, 
it is the possession of the cestui que trust 
and cannot be adverse until the trust is dis- 
avowed, to the knowledge of the cestui que 
trust; Reynolds v. Sumner, 126 111. 5S, 18 
N. E. 334, 1 L. R. A. 327, 9 Am. St. Rep. 523. 

When the occupier has acknowledged the 
claimant’s title; as, if a lease be granted 
for a term, and, aftcr paying the rent for 


the land during such term, the tenant hold 
for twenty years without paying rent, his 
possession will not be adverse. See 1 B. & 
P. 542; 8 B. & C. 717. 

The possession of the tenant becomes ad- 
verse where, to the knowledge of the land- 
lord, the tenant disclaims the tenancy, and 
sets up a title adverse to the landlord; Wil- 
lison v. Watkins, 3 Pet. (U. S.) 43, 7 L. Ed. 
596, where it was held that the rule that a 
tenant cannot dispute his landlord’s title 
during the existence of his lease would not 
defeat the right of tenant to acquire title 
by adverse possession, after a repudiation of 
the tenancy brought home to the landlord. 
If a tenant disclaims the tenure, and claims 
in his own right, of which the landlord has 
notice, the tenancy is terminated and the 
tenant becomes a trespasser, though the 
period of the lease has not expired; Walden 
v. Bodley, 14 Pet. (U. S.) 156, 10 L. Ed. 
398; Fusselman v. Worthington, 14 111. 145; 
and the statute of limitations begins to run 
from the time of the tenant’s disclaimer and 
the landlord’s knowledge of it; Tillotson v. 
Doe, 5 Ala. 407, 39 Am. Dec. 330; Duke v. 
Harper, 6 Yerg. (Tenn.) 2S0, 27 Am. Dec. 
462; Farrow’s Heirs v. Edmundson, 4 B. 
Monr. (Ky.) 606, 41 Am. Dec. 250; and if 
continued will ripen into title; Sherman v. 
Transp. Co., 31 Vt. 162. There must be a 
disclaimer by the tenant and hostile posses- 
sion to the landlord’s knowledge, or such 
open and notorious possession as to raise 
a presumption of notice; Dothard v. Denson, 
72 Ala. 541. See generally Townsend v. 
Boyd, 217 Pa. 3S6, 66 Atl. 1099, 12 L. R. A. 
(N. S.) 1149. And see Jasperson v. Scharni- 
kow, 150 Fed. 571, 80 C. C. A. 373, 15 L. R. 
A. (N. S.) 1178. See Landlord and Tenant; 
COLOR OF TlTLE. 

The title by adverse possession for such a 
period as is required by statute to bar an 
action, is a fee-simple title, and is as effect- 
ive as any otherwise acquired; Cox v. Cox, 
17 Wash. L. Rep. 53; Northern Pac. R. Co. 
v. Hasse, 197 U. S. 9, 25 Sup. Ct. 305, 49 L. 
Ed. 642. 

When there has been a severance of the 
title to the surface and that to the minerals 
beneath it, adverse possession of the surface 
will not affect the title to the minerals; 
Moreland v. Frick Coke Co., 170 Pa. 33, 32 
Atl. 634; Lulay v. Barnes, 172 Pa. 331, 34 
Atl. 52. 

It is not material that a break in the 
continuity of possession has been due to 
outside causes; Holliday v. Cromwell, 37 
Tex. 437; but in such a case it was held that 
the running of the statute was suspended; 
Western v. Flanagan, 120 Mo. 61, 25 S. W. 
531. 

ADVERTISEMENT. Information or knowl- 
edge communicated to individuals or the pub- 
lic in a manner designed to attract general 
1 attention. 
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A Dütlce published in handbills, plaeards, 
a newspaper, ete.; cited in Darst v. Doom, 
38 111. App. 397. 

The law in many instances requires par- 
ties to advertise in order to give notice of 
acts which are to be done; in these eases, 
the advertisement is in general equivalent 
to notiee. But there are cases in which 
sueh notice is not sufficient, unless brought 
home to the actual knowledge of the party. 
Thus, notice of thc dissolution of partner- 
ship by advertisement In a newspaper print- 
ed in the place where the business is carried 
on, altkough it is of itself notiee to all per- 
sons who have had no previous dealings with 
the firm, yet is not notice to those who have 
had such previous dealings; it must be 
shown that persons of the latter class have 
received actual notice; Watkinson v. Bank, 
4 Whart. (Pa.) 484, 34 Am. Dec. 521. See 
Vernon v. Manhattan Co., 17 Wend. (N. Y.) 
52C; id., 22 Wend. (N. Y.) 1S3; Lind. Part. 
♦222; Mauldin v. Bank, 2 Ala. 502; Hutehins 
v. Bank, 8 Humphr. (Tenn.) 418; 3 Bingh. 
2. It has been held that the printed condi- 
tions of a line of public coackes are suffi- 
ciently made known to passengers by being 
posted up at the place wliere they book their 
names; Whitesell v. Crane, 8 W. & S. (Pa.) 
373; 3 Esp. 271. An advertisement by a rail- 
road corporation in a newspaper in the Eng- 
lish language of a limitation of its liability 
for baggage is not notice to a passenger who 
does not understand English; Camden & A. 
R. Co. v. Baldauf, 1G Pa. G8, 55 Am. Dee. 481. 

An ordinary advertising sheet is not a 
newspaper for the purpose of advertisement 
as required by law, and when notiee is re- 
quired to 6e published in two newspapers, 
English papers are presumed to be intended; 
Tyler v. Bowen, 1 Pittsb. (Pa.) 225; the 
posting up of a page of a newspaper, con- 
taining a large number of separate adver- 
tisements, will not be eonsidered a handbill; 
Clark v. Chambers, 1 Pittsb. (Pa.) 224. 

When an advertisement contains the terms 
of sale, or description of the property to be 
sold, it will bind the sellcr. 

Advertisements published bona fide for the 
apprehension of a person suspeeted of crime, 
or for the prevention of fraud, are privileg- 
ed; Heard, Lib. & Sland. § 131. 

A sign-board, at a person’s place of busi- 
ness, giving notice of lottery-tiekets being 
for sale there, is an “advertisement”; Com. 
v. Hooper, 5 Piek. (Mass.) 42. 

See Notice; Flao. 

ADVICE. Information given by letter by 
one merchant or banker to anotker in regard 
to some business transaction which concerns 
him. Chit. Bills 1S5. 

ADVISARI (Lat.). To advise; to consid- 
er; to be advised; to cousult. See Curia 
Advisari Vult. 

ADVISE. To give advice; to couusel. 


Long v. State, 23 Neb. 33, 36 N. W. 310. It 
is different in meaning from instruct; Peo- 
ple v. Horn, 70 Cal. 17, 11 Pac. 470; or per- 
suade ; Wilson v. State, 38 Ala. 411. 

ADVISEDLY. With deliberation; inten- 
tionally. 15 Moore P. C. 147. 

ADVISEMENT. Consideration; delibera- 
tion; consultation. “Upon deliberate advise- 
ment, we are of opinion,’’ etc. In re Ilohorst, 
150 U. S. GG2, 14 Sup. Ct. 221, 37 L. Ed. 1211. 

ADVIS0RY. Suggestive, but not conelu- 
sive. 

ADVIS0RY 0PINI0N. See Opinion of 

JüDGES. 

ADVOCATE. An assistant; adviser; a 
pleader of causes. 

Derived from advocare, to summon to one’s as- 
sistance ; advocatus originally signifled an asslstant 
or helper of any kind, even an accompilce in the 
commission of a crime; Cicero, Pro Ccecina, c. 8; 
Livy, lib. ii. 55; iil. 47; Tertullian, De Idolatr. cap. 
xxili.; Petron. Satyric. cap. xv. Secondarily, it 
was applied to one calied in to assist a party in the 
conduct of a suit; Inst 1, 11, D, 50, 13. de extr. cogn. 
Hence, a pleader, which is its present signiflcation. 

in Scotch and Ecclesiastical Law. An offi- 
cer of the court, learned in the law, who ia 
engaged by a suitor to maintain or defend 
his cause. Advocates, like counsellors, have 
the exclusive privilege of addressing the 
court either orally or in written pleadings; 
and, In general, in regard to duties, liabili- 
ties, and privileges, the same rules apply 
mutatis mutandis to advocates as to counsel- 
lors. See Counsellor. 

In the English ecclesiastical and admiralty 
courts, advocates had the exclusive right of 
aeting as counsel. They were incorporated 
(8 Geo. III.) under the title of “The Colloge 
of Doctors of Law Exercent in the Ecclesi- 
astical and Admiralty Courts.” In 1S57, on 
the ereation of the new eourt of probate and 
matrimonial causes, this college was empow- 
ered to surrender its charter and sell its 
real estate. 

In Scotland all barristers are called advo- 
cates. 

Lord Advocate .—An officer in Scotland ap- 
poiuted by the crown, during pleasure, to 
take care of the king’s interest bcfore the 
courts of sessiou, justieiary, and exchequer. 
All actions that coneern the king's intercst, 
civil or criminal, must be carriod on with 
concourse of tke lord advocate. Ile also dis- 
ckargès tlie duties of pnblic prosecutor, ci- 
ther in person or by one of his four deputies, 
who are called advocatcs-depute . Indict- 
ments for crimes must be in his name as ae- 
cuser. Ile supervises the proceedings ln im- 
portant criminal cases, and has the right to 
appear in all such cases. He is, in fact, sec- 
retary of state for Scotland, and his princi- 
pal duties are eonnected directly with tlie 
administration of the government 

Inferior courts have a procurator fiscal, 
who supplies before them the place of tlie 
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lord advocate in criminal cases. See 2 
Bankt. Inst. 492. 

Collcge or Faculty of Advocates. — A cor- 
porate body in Scotland, consisting of the 
members of the bar in Edinburgh. A large 
portion of its members are not aetive prac- 
titioners, however; 2 Bankt. Inst. 4SG. 

Queen y s Advocate. —A membcr of the Col- 
lege of Advocates, appointed by letters pat- 
ent to advise the crown on questions of eivil, 
canon, and eeclesiastieal law. He takes pre- 
cedence next after the solieitor general. 

Church or Ecclcsiastical Advocates . — 
Pleaders appointed by the church to main- 
tain its riglits. 

In Ecclesiastical Law. A patron of a liv- 
ing; one who has the advowson, advocatio. 
Tcch. Dict.; Ayüffe, Par. 53; Dane, Abr. c. 
81, § 20; Erskinc, Inst. 79, 9. 

Those persons whom we now call patrons 
of churches, and who reserved to themselves 
and their heirs a license to present on any 
avòidanee. The term originally belonged to 
the founders of churches and convents and 
their heirs, who were bound to protect their 
ehurches as well as to nominate or present 
to them. But when the patrons grew negli- 
gent of their duty or were not of ability or 
interest in the courts of justice, then the 
religious began to retain law advocates, to 
solicit and prosecute their causes. Spelm.; 
Jacob, Daw Dict. 

A person admitted by the Arehbishop of 
Canterbury to practise in the court of arches 
in the same manner as barristers in the com- 
mon law courts. Bap. & Law. Daw Dict. 

ADVOCATI (Dat.). In Roman Law. Pa- 

trons; pleaders; speakers. 

Originally the management of suits at law was 
undertaken by the patronus for his cliens as a mat- 
ter of duty arising out of their reciprocal relation. 
Afterwards it became a profession, and the reia- 
tlon, though a peculiarly confldential one while it 
lasted, was but temporary, ending with the suit. 
The profession was governed by very stringent 
rules: a limited number only were enrolled and 
allowed to practise in the higher courts —one hun- 
dred and flfty before the prcefectus prcetorio; Dig. 
8, 11; Code 2, 7; fifty before the praef. aug. and 
dux 2Egypticus at Alexandria; Dig. 8, 13; etc., 
etc. The enrolled advocates were called advocati 
ordinarii. Those not enroiled were called adv. su- 
pernumerarii or extraordinarii, and were allawed to 
practise in the inferior courts; Dig. 8, 13. From their 
ranks vacancies In the list of ordinarii were filled; 
Ibid. The o rdinarii were either fiscales, who were 
appointed by the crown for the management of 
suits in which tbe imperial treasury was concerned, 
and who reccived a salary from the state; or 
privati whose business was confined to private caus- 
es. The advocati ordinarii were bound to iend 
their aid to every one applying to them, unless a 
just ground existed for a refusal; and they could 
be compelled to undertake the cause of a needy 
party ; 1. 7, c. 2, 6. The supernumerarii were not 
thus obliged, but, having once undertaken a cause, 
were bound to prosecute or defend it with diligence 
and fldelity. 

The client must be dcfcnded against every per- 
son, even the emperor, though the advocati fiscales 
could not undertake a cause against the fiscus with- 
out a special permisslon; 11. 1 et 2, C. 2, 9; uniess 
such cause was their own, or that of their parents, 
children, or ward; 1. 10, pr. C. 11, D. 3, D 


An advocate must have becn at least seventeen 
years of age; 1. 1, § 3, D. 3, 1; he must not be 
blind or deaf ; 1. 1, §§ 3 et 5, D. 3, 1; he must be 
of good repute, not convicted of an infamous act; 
1. 1, § 8, D. 3, 1; he couid not be advocate and 
judge in the same cause; 1. 6, pr. C. 2, 6; he could 
not even be a judge tn a sult In which he had been 
engaged as advocate ; L 17, D. 2, 1; 1. 14, C. 1, 51; 
nor after belng appointed judge could he practise 
as advocate even in another court; 1. 14, pr. C. 1, 
51; nor could he be a witness in the cause in which 
he was acting as advocate ; 1. ult. D. 22, 5; 22 

Glück, Pand. p. 161, et seq. 

He was bound to bcstow thc utmost care and at- 
tention upon the cause, nihil studii reliquentes quod 
sibi possibile est; 1. 14, § 1, C. 3, 1. He was liable 
to his client for damages caused in any way by 
his fault; 5 Glück, Pand. 110. lf he had signed the 
concepit, he was responsible that it contained no 
matter punishable or improper ; Boehmer, Cons. et 
Decis. t ii. p. 1, resp. cviii. no. 5. He must clearly 
and correctly explain the law to his clients, and 
honestly warn them against transgression or neg- 
Iect thereof. He must frankly inform them of the 
lawfulness or unlawfulness of thèir cause of action, 
and must he especially careful not to undertake a 
cause clearly unjust, or to let himself be used as 
an instrument of chicanery, malic'e, or other un- 
lawful action; 1. 6, §§ 3, 4, C. 2, 6; 1. 13, § 9; 1. 
14, § 1, C. 3, 1. In pleading, he must abstain from 
invectives against the judge, the opposite party or 
his advocate; 1. 6, § 1, C. 2, 6. Should it become 
necessary or advantageous to mention unpleasant 
truths, this must be done with the utmost forbear- 
ance, and in the most moderate language ; 5 Glück, 
Pand. 111. Conscientious bonesty forbade his be- 
traying secrets confided to him by his client or 
making any improper use of them; he should ob- 
serve inviolable secrecy in respect to them; ibid.; 
he could not, therefore, be compelled to testify in 
regard to such secrets; 1. ult. D. 22, 5. 

lf he violated the above duties, he was liable, in 
addition to compensation for the damage thereby 
caused, to fine, or imprisonment, or suspension, or 
entire removal from practice, or to still severer 
punishment, particularly where he had been guilty 
of a prcevaricatio, or betrayal of his trust for the 
benefit of the opposite party; 5 Giück, Pand. 111. 

Compensation. —By the lex Cincia, A. U. C. 549, 
advocates were prohibited from receiving any re- 
ward for their services. In course of time this be- 
came obsolete. Claudius allowed it, and fixed ten 
thousand sesterces as the maximum fce. Trajan 
prohibited this fee, called honorarium, from being 
paid before the termination of the action. This, too, 
wa3 disregarded, and prepayment had become law- 
ful in the time of Justinian; 6 Glück, Pand. 117. 
The fee was regulated by law, unless the advocate 
had made a special agreement with his client, when 
the agreement fixed the amount. But a pactum de 
quota litis, i. e., an agreement to pay a contingent 
fee, was prohibited, under penalty of the advocate's 
forfeiting his privilege of practislng; 1. 5, C. 2, 
6. A palmarium, or conditional fee in addition to 
the lawful charge and depending upon his gaining 
the cause, was also prohibited ; 5 Giück, Pand. 120 
et seq. But an agreement to pay a palmarium 
mlght be enforced when it was not entered into till 
after the conclusion of the suit; 1. 1, § 12, D. 50, 13. 
The compensation of the advocate might also be 
in the way of an annual salary; 5 Glück, Pand. 
122 . 

Remedy. —The advocate had the right to retain 
papers and lnstruments of his client until payment 
of his fee; 1. 26, Dig. 3, 2. Should this fail, he 

could apply for redress to the court where the cause 
was tried by petition, a formal action being unnec- 
essary; 5 Glück, Pand. 122. 

Anciently, any one who lent his aid to a friend, 
and who was supposed to be able in any way to in- 
fluence a judge, was called advocatus. 

Causidicus denoted a speaker, or pleader merely; 
advocatus resembied more nearly a counseiior; or, 
stili more exactly, causidicus might be rendered 
barrister, and advocatus attorney , or solicitor. 
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though the duties of an advocatu3 were much more 
extended than those of a rnodern attorney; Du 
Cange; Calvinua, Lex. 

A witness. 

ADVOCATI ECCLESI/€. Advocates of 
the chureh. 

These were of two eorta: those retained as 
pleaders to argue the cascs of the church and at- 
tend to lts law-matters ; and advocates, or patrons 
of the advowson. Cowell ; Spelman, Gloss. 

ADVOCATI FISCI. In Civil Law. Those 
chosen bj r the emperor to argue his cause 
whenevcr a qucstion arose atlecting his rev- 
enues. 3 Bla. Com. 27. 

AD VOCATIA. I n Civil Law. The func- 
tions, duty, or privilege of an advocate. Du 
Cange, Advocatia, 

ADVOCATUS. A pleader; a narrator. 
Bracton, 412 ö, 372 ö. 

ADVOWSON. A right of presentation to 
a cliurch or benefice. 

He who possesses this rlght is called the patron 
or advocate. When there ls no patron, or he neg- 
lects to cxercise hls right within six months, it ls 
called a lapse , and a tltle is given to the ordlnary 
to collate to a church: when a presentation is made 
by one who has no right, it is called a usurpation. 

Advowsons are of different kinds; as ad- 
voicson airpcndant , when it depends upon 
a manor, etc.; advowson in gross, whcn it 
belongs to a person and not to a manor; ad- 
vowson prescntative, where the patron pre- 
sents to the bishop; advowson donative, 
where the king or patron puts the clerk into 
possession without presentation; advowson 
collativc, whcre the bishop himself is a pa- 
tron; advowson of the rnoiety of the church, 
where there are two several patrons and 
two incumbents in the same church; a moie- 
ty of advowson, where two nuist join the 
prescntation of one incumbcut; advowson of 
religious houses, that which is vested in the 
person who founded such a house. 2 Bla. 
Com. 21; Mirehouse, Advowsons; Comyns, 
Dig. Advowson, Quare Impcdit; Bacon, Abr. 
Simony; Burns, Eccl. Law. See 2 Poll. & 
Maitl. 135. 

An advowson in modern times and in or- 
dinary language has, no doubt, been used to 
mean the perpetual right of presentation to 
a church or ecclesiastical bcnefice. Au ad- 
vowson in the limited sense of the word may 
be separated from the rnanor to whicli it is 
attaclicd and perpetual right of presentation 
to a church may be severed from the lord- 
ship of the manor. Where an almshouse has 
been establishcd by a lord of the manor, 
which afterwards became vested in the 
Crown by attainder, the charity also vcsted 
in the Crown by attainder and the riglit. of 
nominating a rnaster was analogous to an 
advowson separable from the manor and 
capable of being passcd by grant from the 
Crown subsequent to the attainder; 22 L. J. 
Cli. S4G. 

ADVOWTRY, ADVOUTRY. The crime 
committed by a woman who, liaving commit- 


ted adultery, continued to llve with the adul- 
terer. Cowell. 

/EDES. In Civil Law. A dwelling; a 
house ; a tcmple. In the country everything 
upon the surface of the soil passed under the 
term ades. Du Cange. 

/EDILE. In Roman Lavv. An officer who 
attended to the repairs of the temples and 
other public buildings; the repairs aud clean- 
lincss of the streets ; the care of the weights 
and measurcs; the providing for funerals 
and games; and to regulating tlie prices of 
provisions. Ainsworth, Lcx.; Smith, Lex.; 
Du Cange. 

/EDILITIUM EDICTUM. In Roman Law. 

That provision by which the buyer of a dis- 
eased or imperfect slave, horse, or other ani- 
mal was rclieved at the expense of the ven- 
dor who had sold him as sound knowirig 
him to be imperfect. Calvinus, Lex. 

AEL (Norman). A grandfather. Spclled 
also aieul, ayle. Kelham. 

/EQUITAS. In Roman Law. Referring to 
the use of this term, Prof. Gray says (Na- 
ture and Sources of the Law 200) : “Àustin 
and Maine take wquitas as having an anal- 
ogous meaning to equity; they apply the 
term to those rules wliich the praetors Intro- 
duced through the Edict in modification of 
the jus civile, but it secms to be an error to 
suppose that wquitas had this sense in the 
Roman Law.” He quotes Prof. Clark (Juris- 
prudence 367) as doubting “whether aquitas 
is ever clearly used by the Roman jurists to 
indicate simply a department of Law” and 
expresses the opinion that an examination of 
the authorities more than justifies his doubt. 
/ ‘Equitas is opposed to strictum jus and va- 
ries in meaniug between reasonable modifica- 
tion of tbe letter and substantial justice. It 
is to be taken as a frame of mind in dealing 
with legal questions and not as a souree of 
Iaw. 

See /Equum et Bonum. 

/EQUUM ET BONUM. “The Roman con- 
ception involved iu ‘cequum et bonuni' or 
'wquitas' is idcntical with what we mean by 
‘rcasonable’ or nearly so. On the whole, the 
natural justice or ‘reason of the thing’ wliich 
the common lavv recognizes and applies does 
not appcar to differ from the ‘law of nature’ 
which the Romans identified with jus gcn- 
tium, and tlie medieval doctors of thc civil 
and common law boldly adopted as being di- 
vine law revealed through man’s natural rea- 
son.” Sir F. Pollock, Expans. of G. L. 111, 
citing [1902] 2 Ch. 601, where jus naturale 
and ccquum ct bonum were taken to have the 
same meaning. 

AERIAL NAVIGATION. See Aviation. 

/ES ALIENUM. In Civil Law. A debt. 

Literally translated, tbe money of another; the 
clvll law consideriug borrowed money as the prop- 
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erty of another, as dlstlnguished from ces suum, 
one’s own. 

/ESNECIUS. Sec Anecius. 

/ESTIMATIO CAPITIS (Eat tlie value of 
a head). The price to be paid for taking the 
life of a human being. 

King Athelstan declared, In an assembly held at 
Exeter, that mulcts were to be paid pcr czstima- 
tianein capitis. For a klng’s head (or life), 30,000 
thurlngae; for an archblshop’s or prince’s, 15,000; 
for a prlest’s or thane’s, 2,000 ; Leg. Hen. L 

/ETAS INFANTILI PROXIMA (Lat). The 
age next to infancy. Often written cetas in- 
fatitice proxima. This lasted until the age 
of twelve years; 4 Bla. Com. 22. See Age. 

/ETAS PUBERTAT! PROXIMA (Lat.). 

The age next to puberty. This lasted until 
the age of fourteen, in wliich there might or 
niight not be criminal responsibility accord- 
ing to natural capacity or incapacity. Un- 
der twelve, an otTender could not be guilty in i 
will, neither after fourteen could he be sup- 
posed inuocent, of any capital crime which 
he in fact committed. 4 Bla. Com. ch. iL 
See Age. 

AFFAIR (Fr.). A law suit. 

AFFECT. To lay hold of, to act upon, im- 
press or influence. It is often used in the 
sense of acting injuriously upon persons and 
things. Ryan v. Carter, 93 U. S. 84, 23 L. 
Ed. 807; Baird v. Hospital Ass’n, 116 Mo. 
419, 22 S. W. 726. 

AFFECTION. The making over, pawn- 
ing, or mortgaging a thing to assure the pay- 
ment of a sum of money, or the discharge of 
some other duty or service. Crabb, Techn. 
Dict. 

As to affection as a consideration, see Con- 

SIDERATION. 

AFFECTUS (Lat.). Movement of the 
mind; disposition; intention. See Ciial- 
lenge. 

A F F E E R. To fix ln amount; to liquidate; 
to settle. 

To affeer an amercement. To cstablish 
the amount wliich one amerced in a court- 
leet should pay. See Amercement. 

To affeer an account. To confirm it on 
oath in the exchequer. Cowell; Blount. 

AFFEERORS. Those appointed by a 
court-leet to rnulct those punishable, not by a 
fixed fine, but by an arbitrary sum called 
amercement, q. v.; 4 Bla. Com. 379. 

AFFIANCE. To assure by pledge. A 
plighting of troth between man and woman. 
Littleton, § 39. 

An agreement by which a man aud woman 
promise each other that they will marry to- 
gether. Pothier, Traitê du Mar. n. 24. Co. 
Litt. 34 a. See Dig. 23, 1. 1; Code, 5. 1. 4. 

AFFIANT. A deponent; one wlio makes 
an affidavit. 

A F F I D A R E (Lat. ad fidcm dare). To 


pledge one’s faith or do fealty by making 
oath. Cowell. 

Used of the mutual relation arlslng between land- 
lord and tenant; 1 Wasbb. R. P. 19; 1 Bla. Com. 
367; Termes de la Ley, Fealty. Affidavit Is of kin- 
dred meaning. 

AFFIDATUS. One who is not a vassal, 
but who for the sake of protection has con- 
nected himself with one more powerful. 
Sjielman, Gloss.; Jacob, L. Dict. 

AFFIDAVIT. A statement or declaration 
reduced to writing, and sworn to or affirmed 
before some officer who has authority to ad- 
minister an oath or affirmation. Quoted and 
approved in Shelton v. Berry, 19 Tex. 154, 
70 Am. Dec. 326. 

It differs from a depositlon in this, that In the lat- 
ter the opposite party has an opportunity to cross- 
examine the witness, whereas an affidavit is aiways 
takeu ex parte; Gresley, Eq. Ev. 413 ; Stimpson v. 
Brooks, 3 Blatch. 456, Fed. Cas. No. 13,454. 

An affidavit includes the oath, and may 
show what facts the affiant swore to, and 
thus be available as au oath, although un- 
available as an affidavit; Burns v. Doyle, 28 
Wis. 460. 

By generaj practice, affidavits are allow- 
able to present evidence upon the hearing 
of a motion, although the motion may in- 
volve the very merits of the action; but 
they are not allowable to present evidence 
on the trial of an issue raised by the plead- 
ings. ' Here the witnesses must be produced 
before the adverse party. They are gener- 
ally required on all motions to open defaults 
or to grant delay in the 'proceedings and in 
other applications by the parties addressed 
to the favor of the court. 

Formal parts .—An affidavit must intelli- 
gibly refer to the c-ause in which it is made. 
The strict rule of the comrnon law is that 
it must contain the exact title of the cause. 
This, how r ever, is not absolutely essential; 
Harris v. Lester, 80 111. 307. If not entitled 
in the cause it cannot be considered in op- 
position to a motion for preliminary injunc- 
tion; Goldstein v. Whelan, 62 Fed. 124. 

The place where the affidavit is taken 
must be stated, to show that it was taken 
within the officer’s jurisdiction; 1 Barb. Ch. 
Pr. 601; if the officer in signing the jurat 
fails to add the name of the county for wffiich 
he is appointed, if it already appears in the 
caption, it will not be defective; Smith v. 
Itunnells, 94 Mich. 617, 54 N. W. 375. The 
deponent must sign the affidavit at the end; 
Hathaway v. Scott, 11 Paige Ch. (N. Y.) 173. 
The jurat must be signed by the officer with 
the addition of his official title. In the case 
ot some officers the statutes conferring au- 
thority to take affidavits require also his seal 
| to be affixed. 

In the absence of a rule of court or statute 
requiring it, if affiant’s name appears in an 
affidavit as the person who took the oath, 
the subscription to it by affiant is not nec- 
essary; Norton v. Hauge, 47 Minrn 405, 50 
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N. W. 368; Shelton v. Berry, 19 Tex. 154, 70 
Am. Dee. 326, or if his name is omitted in 
the body of the verification but it is properly 
signed, it is sufficient; Cunningham v. Doyle, 
5 Misc. Rep. 219, 25 N. Y. Supp. 47G. If the 
notary fails to attach his seal to an aflidavit 
of an assignee in insolvency, it is not void; 
Clement v. Iiullens, 159 Mass. 193, 34 N. E. 
173 ; if he omits to add his name in the jurat 
in an affidavit for a writ of certiorari, the 
court may permit it to be donc nunc pro 
tunc; State v. Cordes, 87 Wis. 373, 58 N. W. 
771; if he omits to add his title it is not 
invalid; Jackman v. Gloucester, 143 Mass. 
3S0, 9 N. E. 740. 

In an affidavit which is to be the basis of 
judicial action the nature and quality and 
perhaps the source of information must be 
set forth, so that the court may be able to 
ascertain whether the partj’ is right in en- 
tertaining the belief to which he deposes; 
Whitlock v. Koth, 10 Barb. (N. Y.) 78. 

A “denial upon information and belief, 
without stating the sources of information 
and belief, can have no weight as against the 
appellant’s positive affidavit as to what is 
still due him”; Harris v. Taylor, 35 App. 
Div. 462, 54 N. Y. Supp. SG4. So-called evi- 
dence on information and belief “ought not 
to be looked at at all, not only unless the 
court can ascertain the sources of the infor- 
mation and belief, but also unless the de- 
ponent’s statements are corroborated by 
someone who speaks from his own knowl- 
edge”; [1900] 2 Ch. 753. Such an affidavit 
should show that the persons froiu whom 
the information is obtained are absent or 
that their deposition cannot be obtained; 
Steuben County Bank v. Alberger, 78 N. Y. 
252. 

In generaly an affidavit must describe the 
deponent sufficiently to show that he is en- 
titled to olfer it; for example, that he is a 
party, or agent or attorney of a party, to 
the proceeding; Ex parte Bank of Monroe, 
7 Hill (N. Y.) 177, 42 Am. Dec. G1; Cunning- 
ham v. Goelet, 4 Denio (N. Y.) 71; Ex parte 
Shumway, td. 258, and this matter must be 
stated, not by way of recital or as mere de- 
scription, but as an allegation iu the affi- 
davit; Staples v. Faircliild, 3 N. Y. 41; Payne 
v. Young, 8 N. Y. 15S. 

See Jurat. 

AFFIDAVIT 0 F DEFENCE. A sworn 
statement made in proper form that the de- 
fendant has a good ground of defence to the 
action upon the merits. 

The statements required In such an afhdavit vary 
considerably in the different states where they are 
required. In some, it must state a ground of de- 
fence; McCarney v. McCamp, 1 Ashm. (Pa.) 4; in 
others, a simple statement of belief that a defence 
exists is sufficient. Called also an affidavit of mer- 
its, as in Massachusetts. See as to its salutary 
effect, Lord v. Bank, 20 Pa. 387, 59 Am. Dec. 728 ; 
Taggart v. Fox, 1 Grant (Pa.) 190. 

It must be made by the defendant, or some 
person in his behalf who possesses a kuowl- 


edge of the facts; McCarney v. McCamp, 1 
Ashm. (Pa.) 4. In a suit against a coriiora- 
tion an affidavit of defence made by a mere 
stockholder should set out some reason why 
it is not made by an officer or director; Erie 
Boot & Shoe Co. v. Eichenlaub, 127 Pa. 104, 
17 Atl. 889. 

The effect of a failure to make such affi- 
davit is, in a case requiring one, to default 
the defendant; Slocum v. Slocum, 8 Watts 
(Pa.) 3G7. It was first established in Phila- 
delphia by agreement of members of tlie bar; 
Vanatta v. Anderson, 3 Binn. (Pa.) 417; and 
afterwards by act of assembly. A law per- 
mitting judgment in default of such an af- 
tidavit is constitutional; Lawrance v. Borm, 
S6 Pa. 225. 

It is no part of the pleadings; it is merely 
to prevent a summary judgment; the case 
may be put at issue on other grounds than 
those stated therein; Muir v. Ins. Co., 203 
Pa. 33S, 53 Atl. 158. 

AFFIDAVIT T0 H0LD T0 BAIL. An af- 

fidavit which is required in many cases be- 
fore a person can be arrested. 

Such an affidavit must contain a state- 
ment, clcarly and certainly expressed, bv 
some one acquainted with the fact, of an 
indebtedness from the defendant to the plain- 
üff, and must show a distinct cause of ac- 
tion; 1 Chit. Pl. 165. See Bail. 

AFFILARE. To put on record; to file. 
8 Coke 319; 2 M. & S. 202. 

AFFILIATI0N. Tlie act of impuüng or 
determining the paternity of a child. 

A species of adoption which exists by cus- 
tom in some parts of France. The person af- 
filiated succeeded equally with other heirs 
to the property acquired by the deceased to 
whom he had been afliliated, but not to that 
which he inherited. 

In Ecclesiastical Law. A condiüon which 
prevented the superior from removing the 
person affiliated to another convent Guyot, 
Rêpert . 

AFFINES. In Civil Law. Connections by 
marriage, whether of the persons or their 
relatives. Calvinus, Lex. 

From thls word we have affinlty, denoting rela- 
tlonship by marriage; 1 Bla. Com. 434. 

The singular, aflinis, is used in a variety of re- 
lated significations—a boundary ; Du Cange ; a par- 
taker or sharer, aflinis culpcB (an aider or one who 
has knowledge of a crime); Calvinus, Lex. 

AFFINITAS. In Civil Law. Affinity. 

AFFINITAS AFFINITATIS. That con- 
nection between parties arising from mar- 
riage which is ncither consanguinity nor af- 
finity. 

This term signlfies the connection between the 
kinsmen of the two persons married, as, for exam- 
ple, the husband’s brother and the wife’s sister; 
Ersklne, Inst. 1. 6. 8. 

AFFINITY. The connection existing, in 
consequence of marriage, between each of 
the married persons and the kindred of the 
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otlier. Solinger v. Earle, 45 N. Y. Super. 
Ct. 84. 

It is disting:uished from consanguinity, which de- 
notes relationship by blood. AfTinity is tho tie whlch 
exists betwecn one of the spouses with the kindred 
of the other: thus, the relations of my wife, her 
brothers, her sisters, her uncles, are aiiied to me by 
afflnity, and my brothers, sisters, etc., are aliicd in 
the same way to my wife. But my brother and the 
sister of my wife are not allled by the ties of af- 
ünity. 

A pcrson cannot, by legal succession, rc- 
ccive an inheritance frorn a relation by af- 
finity; neither does it extend to the ncarcst 
rclations of husband and wife, so as to cre- 
ate a rnutual relation between tlicm. The 
dcgrees of afiinity are computed in the same 
way as those of consanguinity. See 1 Bla. 
Com. 485; Pothier, Traitê du Mar. pt. 3, c. 
3, art. 2; Inst. 1, 10, G; Dig. 38, 10, 4, 3; 1 
Phill. Eccl. 210; Poydras v. Livingston, 5 
Mart. O. S. (La.) 290. 

AFFIRM (Lat. aflirmare, to make firm; to 
establish). 

To ratify or confirm a former law or judg- 
mcnt. Cowell. 

Espcciaily used of confirmations of the judgments 
of an inferior by an appellate tribunai. 

To ratify or confirm a voidable act of the 
party. 

To make a solemn religious asseveration 
in the nature of an oath. See Affirmation. 

AFFIRMANCE. The confirmation of a 
voidable act by the party acting, who is to 
be bound thereby. 

Tbe term is in accuracy to be distinguished from 
ratification, which is a recognition of the validity 
or binding force as agalnst the party ratifying, of 
some act performed by another person ; and from 
confirmation, which would seem to apply more prop- 
erly to cases where a doubtful authority has been 
exercised by another in behaif of the person ratify- 
ing; but these distinctions are not generally ob- 
served with much care; 1 Pars. Contr. 243. 

Express afjirmance takes place where the 
party declares his determination of fulfilling 
the contract; Martin v. Byrom, Dudl. (Ga!) 
203. 

A mere acknowledgment that the debt existed, or 
that the contract was made, is not an affirmance ; 
Robbins v. Eaton, 10 N. H. 561; 2 Esp. 628 ; Cham- 
bers v. Wherry, 1 Baii. (S. C.) 28; Benbam v. 
Bishop, 9 Conn. 330, 23 Am. Dec. 358; Alexander v. 
Hutcheson, 9 N. C. 535 ; Ford v. Philiips, 1 Pick. 
(Mass.) 203 ; Martin v. Byrom, Dudi. (Ga.) 203 ; 
It must be a direct and express confirmation, and 
substantially (though it need not be in form) a 
promise to pay the debt or fuifill the contract; 
Goodsell v. Myers, 3 Wend. (N. Y.) 479; Rogers v. 
Hurd, 4 Day (Conn.) 57, 4 Am. Dec. 182; Wiicox 
v. Roath, 12 Conn. 550 ; Hale v, Gerrish, 8 N. H. 
874; Bigelow v. Grannis, 2 Hill (N. Y.) 120; Mil- 
lard v. Hewlett, 19 Wend. (N. Y.) 301. 

Implied affinnance arises from the acts of 
the party without any express declaration; 
Boston Bank v. Chambcrlin, 15 Mass. 220. 
See Aldrich v. Grimes, 10 N. H. 194; Curtin 
v. Patton, 11 S. & R. (Pa.) 305; 1 Bla. Com. 
466, n. 10. See Confibmation; Ratifica- 

TION. 

The confirmation by an appeliate court of 
the judgment of a lower court. 


AFFIRMANCE-DAY-GENERAL. In the 

English Court of Exchequer, is a day ap- 
pointed by tlie judges of the common pleas 
and barons of the exchequer, to be held a 
few days after the beginning of every term 
for the genei*al affirmauce or reversal of 
judgmcnts. 2 Tidd, Pract. 1091. 

AFFIRMANT. One who makes atfirma- 
tion instead of making oath that the evi- 
dence wliich he is about to give shall be the 
truth, as if he had been sworu. 

Ho ls liable to all the pains and peualty of per- 
jury, if he shall be guilty of willfully and mall- 
ciously violating his affirmation. See Perjury. 

AFFIRMATION. A solemn religious as- 
severation in the nature of an oath. 1 
Greenl. Ev. § 371. 

Quakers, as a class, and other persons who bava 
eonscientious scruples against taking an oath, are 
allowed to make affirmation in any mode which 
they may declare to be bindlng upon their con- 
sciences, in confirmation of the truth of testimony 
which they are about to glve; 1 Atk. 21, 46; Cowp. 
340, 389 ; 1 Leach Cr. Cas. 64; 1 Ry. & M. 77; Vail 
v. Nickerson, 6 Mass. 262; Com. v. Buzzell, 16 Pick. 
(Mass.) 153; Buller, N. P. 292; 1 Greenl. Ev. § 371. 
See oaths and affirmations in Great Britain and 
Ireland, etc., reviewed in 25 Law J. 169; Oath. 

'AFFIRR/3ÂTIVE. That which establishes; 
that which asserts a thing to be true. 

It is a general rule of evidence tliat the 
affirmative of the issue must be proved; 
Buller, N. P. 29S; Peake, Ev. 2. But when 
the law requires a person to do an act, and 
the neglect of it will reuder him guilty and 
punishable, the negative must be proved, he- 
cause every man is presumed to do his duty, 
and in that case they who affirm he did not 
must prove it; 1 Rolle 83; 3 Bos. & P. 307. 
See Burden of Peoof. 

AFFIRMATIVE PREGNANT. Au affirma- 
tive allegation implying some negative in 
favor of the adverse party. 

For example, if to an action of assumpsit, 
which is barred hy the statute of limita- 
tions in six years, the defendant pleads that 
he did not undertake, etc., witliin ten years, 
a replication that he did undertake, etc., 
within ten years would be an affirmative 
pregnant; since it would impliedly admit 
that the defeudant had not promised within 
six years. Such a plea should be demurred 
to; Gould, Pl. c. 6, §§ 29, 37; Steph. Pl. 381; 
Bacon, Abr. Pleas (n. 6). 

AFFIX. To attach or annex. See Fix- 

TURES. 

AFFORCE THE ASSIZE. To compel 

unanimity amoug the jurors who disagree. 

It was done either by confining them with- 
out meat and drink, or, more anciently, by 
adding other jurors to the panel, to a lim- 
ited extent, securing the concurrence of 
twelve in a verdict. See Bracton, 1S5 &, 
292 a; Fleta, book 4, c. 9. § 2. 

The practice is now discontinued. 

AFFORESTATION. The turning of a part 
of a country into forest or woodland or sub- 
jecting it to forest law. q. v. 
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AFFRANCHISE. To make free. 

AFFRAY. The fightiug of two or more 
persons in a public place to the terror of the 
pcople. 

Mere words cannot amount to an affray. 
Any person is justified in using force to part 
tlie combatants; 1 Cr. M. & II. 757. 

It differs from a riot in not being prerned- 
itated; for if any persons meet togetlier 
upon any lawful or innocent occasion, and 
happen on a sudden to engage in fighting, 
tliey are not guilty of a riot, but an affray 
only; and in that case none are guilty ex- 
cept those actually engaged in it; 4 Bla. Com. 
14G; 1 Russell, Cr. 271 ; 2 Bish. Cr. L. 1150. 

Fighting in a private place is only an as- 
sault; 1 C. M. & R. 757; 1 Cox, Cr. Cas. 
177; it must be in a public place; Gamble 
v. State, 113 Ga. 701, 39 S. E. 301; and the 
lndictment need not describe it; State v. 
Baker, S3 N. C. G49 ; State v. Hefiin, 8 Ilumph. 
(Tenn.) S4; State v. Surnner, 5 Strobh. (S. 
C.) 53; and that fact must be avowed; 

State v. Woody, 47 N. C. 335. But it will be 
an affray if commenced in a private place and 
continued in a public one or if the disturb- 
ance iâ so continuous as not to be distin- 
guishable; State v. Billings, 72 Mo. GG2; or 
if continued in public after pursuit; Wilson 
v. State, 3 Heisk. (Tenn.) 278. 

Going about arrned with unusual or deadly 
weapons is an affray, though there is no 
actual violence or fighting; Hawk. P. C. b. 
1, c. 28, § 1; State v. Huntly, 25 N. C. 418, 
40 Am. Dec. 416; and the statute of North- 
ainpton, 2 Edw. III. c. 3, 4 Bla. Com. 149, 
forbidding it was declaratory of the com- 
mon law; State v. Huntly, 25 N. C. 418, 40 
Am. Dec. 41G. For eonstituting this offense 
a gun is an unusuai weapon ; id. See Riot. 

The fighting of two persons in the pres- 
ence of seven others was held an affray, the 
presence of the seven constituting the place 
a public one; State v. Fritz, 133 N. C. 725, 
/45 S. E. 957. 

AFFRECTAMENTUIVl. Affreightment. 

The word fret means tons, according to Cowell. 

Affreightavientum was sometimes used. Du 
Cange. 

AFFREIGHTMENT. The contract by 
which a vessel, or the use of it, is let out 
to hire. See Freigiit; General Ship. 

AF0RESAID. Before mentioned; already 
spoken of or described. 

Whenever in any instrument a person has 
once been described, all subsequent referenc- 
es tlierein may be made by giving his name 
merely and adding tlie term “aforesaid” for 
the purpose of identification. The same rule 
holds good also as to tlie mention of places 
or specific things described, and generally as 
to any description once given which it is de- 
sirable to refer to. So also as to a place in 
an indictment; 1 Gabbett, Cr. Law 212; 5 
Tenu 61G. See Identity. 

Bouv.—11 


AF0RETH0UGHT. Premeditated; pre- 
pense. 

The length of tirae during which the ac 
cused has entertained the thought of com 
mitting the offence is not very material, pro- 
vided he has in fact entertained such 
thought; he Is thereby rendered criminal in 
a greater degree than if he had committed 
the offence witliout premeditation. See 
Malice AFORETnouanT; Premeditation; 2 
Chit. Cr. Law, 785; 4 Bla. Com. 199; Fost 
Cr. Cas. 132, 291; Respublica v. Mulatto Bob, 
4 Dall. (Pa.) 14G, 1 L. Ed. 77G; Edwards v. 
State, 25 Ark. 44G; U. S. v. Cornell, 2 Mas. 
91, Fed. Cas. No. 14,«8GS. 

AFTER. Behind, following, subsequent 
to an event or date. 

There is no invariable sense, however, to 
be attached to the word, but like “from,” 
“succeeding,” “subsequent,” and similar 
words, wliere it is not expressly declared to 
be exclusive or inclusive, it is susceptible of 
different significations and is used in differ- 
ent senses, as will in the particular case ef- 
fectuate the intention of the parties. Its 
true meauing must be collected from its eon- 
text and the subject-matter; Sauds v. Lyon, 
1S Conn. 27. 

AFTER ACQUIRED PR0PERTY. See Fu- 

TURE ACQUIRED. 

AFTER B0RN CHILD. See En Ventre 
Sa Mere ; Posthumous Cdild. 

AFTERMATH. The second crop of grass. 

A right to have the last crop of grass or 
pasturage. 1 Chit. Prac. 181. 

AFTERN00N. The word has two senses. 
It may mean the whole time from noon to 
midnight, or it may rnean the earlier part 
of that time, as distinguished from the eve- 
ning; 2 El. & Bl. 447, where an act forbid- 
ding innkeepers to have their houses open 
on Sunday during tlie usual hours of after- 
noon Divine Serviee was taken in the latter 
sense. See Dav; Time. 

AGAINST. Adverse or in opposition to. 
The meaning of the word varies according 
to the context; State v. Prather, 54 Ind. G3. 

To rnarry “against one*s consent” means 
without the consent; 2 Sim. & Stu. 179; 2 
Vern. 572. 

A verdict in disobedience of the instruc- 
tions of the court upon a point of law is a 
verdict “agaiust the law”; Declez v. Save, 
71 Cal. 552, 12 Pac. 722; Bunten v. lns. Co., 
4 Bosw. (N. Y.) 254. 

A statute providing that in an action by 
an administrator “neither party shall be al- 
lowed to testify against the other,” or as to 
transactions with the deceased, does not pre 
clude either party from being called to tes- 
tify for the other; Dudley v. Steele, 71 Ala. 
423. 

AGAINST THE F0RM 0F THE STAT- 
UTE. Technical words which must be used 
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AGAINST THE FORM OF STATUTE 1( 

in framing an iinlictincnt for a breach of tlie 
statute proliihitiiig tlie act coiuplaincd of. 
The Latin phrase is contra fonnam statuti, 

q . v. 

AGAINST THE PEACE. See I’eace. 

AGAINST THE WILL. Teclmical words 
which must be used in franiing an indict- 
ment for robbery from tlie pcrson. 1 Chit. 
Cr. Law 244. 

In tlie statute of 13 Fdw. I. (Westm. 2d) 
c. 34, the offence of rape is described tojbe 
ravisliing a woman “where she did not con- 
sent,” and not ravishing against hcr luill 
Per Tindal , C. J., and Parkc , B., in the ad- 
denda to 1 Pen. Cr. Cas. 1. And in Eng- 
land this statute dehnition was adopted by 
all the judges; Bell, Cr. Cas. 03, 71. 

AGARD. Award. Burrill, Dict. 

AGE. The length of tiine a person has 
lived. Fnll age or majority is the age at 
which tbe law allows persons to do acts or 
discharge functions which for want of years 
they were prohibited from doing or under- 
taking before. 

As to tke age of consent in prosecution 
for rape, see Rape, as to the age of respon- 
sibility see IisFaxt, and see also Parent and 

ClIlLD. 

In the United States, at twenty-five, a man 
may be elected a representative in congress; 
at thirty, a senator; and at thirty-five, he 
may be chosen president. He is liable to 
serve in the militia from eighteen to forty- 
five inclusive, unless exempted for some par- 
ticulur reason. In England no one can be 
chosen member of parliament till he has at- 
tained twenty-one years; nor be ordained a 
priest under the age of twenty-four; nor 
made a biskop till he kas completed his 
thirtieth year. The age of serving in the 
militia is from sixteen to forty-five years. 
The law, according to Blackstone, recognizes 
no minority in the heir to the throne. See 
1 Bla. Com. 224, note, and 2 id. 20S, note, 
where this appears to result from the cliar- 
ter under which the king’s oldest son be- 
comes Duke of Cornwall by inlieritanee. 

In French Law. A person must have at- 
tained the age of forty to be a mernber of 
the legislative body; twenty-five, to be a 
judge of a tribunal de premièrc instance; 
twenty-seven, to be its' president, or to be 
judge or clerk of a cour royalc; tliirty, to be 
its president or procurcur-gcncral; twenty- 
five, to be a justiee of the peace; thirty, to be 
judge of a tribunal of commerce, and thirty- 
five, to be its president; twenty-five, to be a 
notary public; twenty-one, to be a testa- 
mentary witness ; thirty, to be a juror. At 
sixteen, a minor may devise one-half of his 
property as if he were a major. A male can- 
not contract marriage till after the eighteenth 
year, nor a female before full fifteen years. 
At twenty-one, both males and females are 


capable to perform all the acts of civil life; 
Touillier, Droit Civ . liv. 1, Intr. n. 1SS. 

I n Roman Law. Infancy ( mfantia ) ex- 
tended to the age of seven; the period of 
childliood ( pucritia) which extended from 
seron to fourteen, was divided into two pe- 
riods; the first, extending from seven to ten 
and a lialf, was called the period nearest 
childhood ( cctas infantiw proxima) ; the oth- 
er, from ten and a kalf to fourteen, the 
period nearest puberty (cvtas pubcrtati prox - 
ima) ; puberty ( pubcrtas ) extended from 
fourteen to eighteen; full puberty extended 
from eighteen to twenty-five ; at twenty-five, 
the person was major. See Taylor, Civ. Law 
254; Lecon El. du Droit Civ. 22. 

A witness may prove his own age; Cheever 
v. Congdon, 34 Mich. 29G; State v. ]\IcClain, 
49 Kan. 730, 31 Pac. 790; Morrel v. ISIorgan, 
G5 Cal. 575, 4 Pac. 5S0; State v. Best, 10S 
N. C. 747, 12 S. E. 907; Hill v. Eldridge, 120 
Mass. 234; without giving his sources of in- 
formation except on cross-examiuation; Cen- 
tral R. R. v. Coggin, 73 Ga. GS9; even if tlie 
parent from whom it is admitted that the 
knowledge was deiived is present; Loose v. 
State, 120 Wis. 115, 97 N. W. 526; or is liv- 
ing in the county where suit is brought; 
Pearce v. Kyzer, 84 Tenn. (16 Lea) 521. 57 
Am. Rep. 240; but when the statement was 
made to a teacher for entry on sckool regis- 
try, that record is not admissible; Simpson 
v. State, 46 Tex. Cr. R. 551, 81 S. W. 320. 
The date of one’s birth may be proved by 
himself or members of his family; Iloulton 
v. Manteuffel, 51 Minn. 1S5, 53 N. W. 541; 
Chicago & A. R. Co. v. Lewandowski, 190 
111. 301, 60 N. E. 497; but not when the 
knowledge is acquired from another person, 
the witness being an orpkan; People v. Col- 
bath, 141 Mich. 1S9, 104 N. W. 633. One’s 
own statement of liis age has been said to 
be the best evidence ; Morrison v. Emsley, 
53 Mich. 564, 19 N. W. 187. 

In a trial for rape of a female under six- 
teen years, her testimony as to her age was 
keld competent; Com. v. Pliillips, 162 Mass. 
504, 39 N. E. 109; but a conviction for se- 
duction under the age of eighteen could not 
be maintained when the oral evidence of the 
girl was eontradieted by the ckurcli record 
of her birth on which she had stated her 
evidence was based; State v. Cougot, 121 
Mo. 458, 26 S. W. 566. 

A statement in a will that testator’s daugk- 
ter was born on a certain day is admissible; 
3 Yo. & Coll. Ex. S2; and in 2 R. & Myl. 169, 
a person’s age was proved by the declara- 
tions of a deceased relative. 

The federal census returns have been held 
admissible on the question of age; Priddy 
v. Boice, 201 Mo. 309, 99 S. W. 1055, 9 L. R. 
A. (N. S.) 718, 119 Am. St. Rep. 762, 9 Ann. 
Cas. 874; contva , Campbell v. Everkart, 139 
N. C. 503, 52 S. E. 201 ; see Wigm. Ev. 1671; 
and the testimony of an ennmerator after 
refresking his memory by examination of 
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his book and thon stating particulars frora 
recollcction has been adinitted; Rattles v. 
Tallraan, 00 Ala. 403, 11 South. 247; but a 
scliool ccnsus is inadmissible to prove age 
for any other than school purposes; Edwards 
v. Logan, 114 Ky. 312, 70 S. W. S52, 75 S. W. 
257. 

There is no presuinpt ion of law that at 
any agc a worann is past the age of child 
bearing, but courts have recognized a pre- 
snraption of fact as to a raarried woraan of 
49% years who had never borne a chilc!; 
L. It. 14 Eq. 245; widow of 55*°;4 ; L. R. 11 
Eq. 40S; a spinster of 53; 35 L. J. Ch. 303; 
and tlie presnraption was refnsed in the case 
of a woraan of 54^, married tliree years, 
who had uever had a child ; 9 Ch. D. 3SS. 
But in List v. Eodney, S3 Pa. 4S3, it was 
held that (qnoting 2 Bla. Cora. 125) “a pos- 
sibilit.v of issue is ahvays snpposed to exist 
in law . . . even tliough the donccs be 

each of theni one hnndred years old,” and 
that the hnv would not consider the physical 
impossibility of a woman’s bearing children 
after she was seventy-öve years old. 

AGE-PRAYER. A statoment made in a 
real action to which an infant is a party, 
of the fact of infancy and a request that 
the proceedings may be stayed until the in- 
fant becoines of age. 

It is now abolished; stat. 11 Geo. IV.; 
1 Will. IV. c. 37, § 10; 1 Lilly, Reg. 54; 3 
Bla. Cora. 300. 

AGENCY. See Principal and Agent. 

AGENS (Lat. agcre , to do; to conduct). 

A conductor or manager of affairs. 

It is distinguished from factor, a workman. 

A plaintiff. Fleta, lib. 4, c. 15, § 8. 

AGENT. See Principal and Agent. 

AGENT AND PATIENT. A phrase indi- 
cating the state of a person who is required 
to do a thiug, and is at the sanie time the 
person to whora it is done ; as, when a raan 
is indebtcd to another, and he appoints hira 
his executor, the latter is required to pay 
tlie debt in his capacity of execntor, and en- 
titled to receive it in liis own right; he is 
then agcnt and paticnt. Terraes de la Ley. 

AGER (Lat.). In Civil Law. A field; 
land generally. 

A portion of land enclosed by definite 
boundaries. 

Used like the word acre in the old Engllsh law, 
denoting a measure of undetermiued and variable 
vaiuc. Spelman, Gloss.; Du Cange; 3 Kent “141. 

AGGRAVATI0N. Tliat which increases 
the enorraity of a crirae or the injury of a 
wrong. 

Onc of the rulcs respecting variances is, 
that curaulative allegations, or sucli as raere- 
ly opcratc in aggravatinn, nre imraaterial, 
provided that sufficient is proved to estab- 
lisli sorae right, offence, or justification in- 
cluded in the claira, charge, or defence speci- 


fied on the record. This rule runs throngh 
the whole criminal law: that it is inv i i- 
hly eiiough to prove so nrach of tlie ii t- 
ment as shows that the defendant In s c - i - 
raitted a substantive criine tlierein speriru d ; 
2 Canipb. 5,83; 4 B. & C. 329; Com. v. Liver- 
raore, 4 Gray (Mass.) 18; 1 Bisli. CT. L. 0u0. 
Thus, on an indictinent for liiurdor the pris- 
oner may be convicted of raanslangliter, for 
the averuient of malice afor<*thought is imre- 
ly inatter of aggravation ; Co. Litt. 282 a. 

The introductiou of raatter into the decla- 
ration wliicli tends to increase the ainount 
of damages, hut does not affect the right of 
action itself. Steph. Pl. 257; Gould, Pl. 42; 
12 Mod. 597. 

An example of this is found in the case where a 
plaintiff declares in’ trespass for entering his house, 
and breaking his close, and tossing his goods about; 
the cntry of the house is the principal ground and 
foundation of the action, and the rest is only stated 
.by way of aggravation; 3 Wits. 191; Ilatbaway v. 
Rice, 19 Vt. 107 ; and this matter need cot be prov- 
ed by the plaintiff or answered by the defendant. 

See Alia Enormia. 

AGGREGATE. Consisting of particular 
persons or items, forraed into one body. A 
combined whole. 

See Corporation. 

AGGREGATI0 IY1ENTIUM (LaL). A 

meeting of minds. See Agreement. 

AGGRIEVED. Ilaving a grievance, or 
snffered loss or injury. 

The “parties aggrieved” are those against 
wliora an appealable order or judgment has 
beeu entered; Ely v. Frisbie, 17 Cal. 2<»o. 
One cannot be said to be aggrievcd unless 
error has been coraraitted against him; Kine- 
aly v. Macklin, G7 Mo. 95; Wiggin v. Swett, 
G Metc. (Mass.) 197, 39 Ara. Dec. 71G; 
Swackharaer v. Kline’s Adra’r, 25 X. J. Eq. 
503; 4 Q. B. Div. 90. 

AGIO. An Italian word for accommnda- 
tion. A tenu used in coraraercial transac- 
tions to denote the difference of price be- 
tween the value of bank-notes or otlicr noni- 
inal raoney and the coin of the country. 

AGISTMENT. The taking of another per- 
son’s cattle into one’s own ground to be fed, 
for a consideration to be paid b.v the owner. 
Williaras v. Miller, G8 Cal. 290, 9 Pac. 1GG. 

Tithc of Agistmcnt was a sraall tithc paid 
to the rector or vicar on cattle or other 
producc of grass lands. It was paid h.v the 
occupier of the land and not by tlie person 
who put in his eattle to graze. Rawle, Ex- 
moor 31. 

In Canoji Law. A composition or racan 
rate at which sorae right or due niight be 
reckoned. 

AGIST0R. An officer who had the charge 
of cattle pastured for a certain stipulated 
suin in the kicg’s forcst and who collected 
the nioney paid for tlicra. One who takes in 
horses or other animals to pasture at cerLxir 
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rates. Story, Bailm. § 443 ; Skinner v. 
Caugkey, 64 Minn. 375, 67 N. W. 203. 

Ile is not, like an innkeeper, bound to take 
all borses offered to him, nor is be liable for 
any injury done to such aninials in bis care, 
unless be bas been guilty of negligence, or 
froin bis ignorance, negligence may be infer- 
red; Holt 547. See Scliroeder v. Faires, 40 
Mo. App. 470; Brusli v. Land Co., 2 Tex. Civ. 
App. 1SS, 21 S. W. 3S9. 

In the absence of an express contract as 
to the degree of care to be taken, he is 
bound to providc reasonable feed and use 
ordinary care to protect cattle; Calland v. 
Nicliols, 30 Neb. 532, 46 N. W. 631. 

Where a number of animals are taken to 
pasture for an agreed compensation, one of 
them cannot be taken away witbout pay- 
ment for all; Yearsley v. Gray, 140 Pa. 238, 
21 Atl. 517; Kroll v. Ernst, 34 Neb. 4S2, 51 
N. W. 1032. Tbe lien of an agistor is prior 
to tbe claim of an assignee of overdue notes 
sccurcd by mortgage on the borses; Blain v. 
Manning, 36 111. App. 214. That be bas no 
lien, see Prof. J. B. Arnes in 3 Sel. Essays 
in Anglo-Amer. Leg. Hist. 290, citing 5 M. 
& W. 342, wbicb followed Cro. Car. 271. 

Sce Bailment; Animal; Lien. 

AGNATES. In Scotch Law. Relations on 
tlie fatliers side. See Agnati. 

AGNATI. I n Civil Law. All individuals 
subject for tbe time being to tbe same pa- 
tria potestas -, or wbo would be so subject 
were tbe common ancestor alive. Brotbers 
and sisters, with tbeir uncles, aunts, neph- 
ews, nieces, and otber collaterals (not bav- 
ing been received by adoption or marriage 
into anotber farnily), if related througb 
males, were agnates. Tbe civil issue of tbe 
state was tbe Agnatic Family. Cognates 
were all persons who could trace tbeir blood 
to a single ancestor or ancestress, and ag- 
nates were tbose cognates who traced tbeir 
connection exclusively tbrough males. Maine, 
Anc. Law T . 

“The agnates were tbat assemblage of per- 
sons wko would bave been under tbe patri- 
arcbal autbority of some common ancestor 
if be bad lived long enougb to exercise it.” 
Maine, Early Hist. of Inst. 106. A son eman- 
cipated by bis father lost all rights of agna- 
tion. 

They were called agnati—adgnatij from the words 
ad eum nati. Ulpianus says: “Adgnati autem sunt 
cognati virilis sexus ai> eodem orti: nam post suos 
et consanguineos statim mxhi proximus est con- 
sanguinei mei filius, et ego ei; patris quoquc frater 
qui patruus appellatur; deincepsque ceteri, si qui 
sunt, hinc orti in infmitum ;” Dig. 38, 16. De suis, 
2, § 1. Thus, although, the grandfather and father 
being dead, the children become sui juris, and the 
males become the founders of new families, still 
they all continue to be agnates ; and the agnatio 
spreads and is perpetuated not only in the direct 
but also in the collateral Iine. Marriage, adoption, 
and adrogation also create the relationship of the 
agnatio. In the Sentences of Paulus, the order of 
inheritance is stated as follows: Intestatorum he - 
reditas, lege Duodecim Tabularum primum suis 


hercdibus, deinde adgnatis et aliquando quvque 
gentibus deferebatur. See Cognati. 

AGNATI0. In Civil Law. The relation- 

sbip of Agnati. 

AGN0MEN. A narne or title wbicb a man 
gets by some action or peculiarity; the last 
of tlie four names sometimes given a Roman. 
Tlius, Scipio AfricanuSy from his African vic- 
tories. Ainsworth, Lex.; Calvinus, Lex. See 
Nomen. 

AGN0STIC. See Oath. 

AGRARIAN LAWS. In Roman Law'. 

Those laws by wbicb the commonwealth dis- 
posed of its public land, or regulated tbe 
possession tbereof by individuals were term- 
ed Agrarian Laws. 

The greater part of the puhlic lands acquired by 
conquest were laid open to the possession of any 
citizen, but the state reserved the title and the 
right to resume possession. The object of many of 
the agrarian laws was to limit the area of public 
land of which any one person might take posses- 
sion. The law of Cassius, b. c. 486, is the most not- 
ed of these laws. 

It was long assumed that these laws were framed 
to reach private property as well as to restrict pos- 
session of the public domain, and hence the term 
agrarian is, in legal and political literature, to a 
great degree fixed with the meaning of a confisca- 
tory law, intended to reduce large estates and in- 
crease the number of landholders. Harrington, in 
his “Oceana,” and the philosophers of the French 
Revolution, have advocated agrarian laws in this 
sense. The researches of Heyne, Op. 4, 351 ; Nieh- 
buhr, Hist. vol. ii. trans.; and Savigny, Das Recht 
des Besitzes, have redeemed the Roman word from 
the burden of this meaning. 

AGREAMENTUM. Agreemeu t. 

Spelman says that it is equivalent in meaning to 
aggregatio mentium, though not derived therefrom. 

AGREE. To concur witb or assent. 
Thornton v. Kelly, 11 R. I. 498; to promise 
or engage; Packard v. Ricbardson, 17 Mass. 
122, 9 Am. Dec. 123; to contract; McKisick 
v. McKisick, 6 Meigs (Tenn.) 427. To say 
that a jury agrees upon a verdict is equiva- 
lent to find; Benedict v. State, 14 Wis. 423. 

It sometimes means a grant or covenant, 
as when a grautor agrees tbat no building 
skall be erected on an adjoining lot; Hogan 
v. Barry, 143 Mass. 538, 10 N. E. 253. 

AGRÊÊ (Fr.). A person authorized to 
represent a litigant before tbe Tribunals of 
Commerce in France. If sucb person be a 
lawyer, he is called an avocat-agrêê . Coxe, 
Manual of Freucli Law. 

AGREED STATEMENT OF FACTS. See 

Case Stated. 

AGREEMENT. A coming together of par- 
tics in opinion or determination ; the union 
of two or more minds in a thing done or to 
be done; a mutual assent to do a tbing. 
Comyn, Dig. Agrccment , A 1; Plowd. 5 a y 6 a. 

Aggrcgatio mentium .— Wken two or more 
minds are united in a tliing done or to be 
done. 

It ought to be so certain and complete that either 
party may have an action on it, and there must be 
a quid pro quo; Daue, Abr. c. 11. 
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The consent of two or more persons con- 
curring, the one in parting with, the other 
in receiving, soine property, right, or bene- 
fit ; Bacon, Abr. An act in the law where- 
by two or inore persons (lcclare their assent 
as to any aet or tliiug to be done or forborne 
by sorae or one of those persons for the use 
of the others or other of thern. Poll. Contr. 
3, adopted in [1SS7] 3G Ch. D. GOS. It raust be 
concorned wdth duties or rights w T hicli can 
be dealt wdth in a court of justice; Poll. 
Contr. 3. 

“The expression by tw^o or more persons 
of a cominon intention to affect thc legal 
rclations of those persons.” Anson, Contr. 3. 

An agreement “consists of two persons be- 
ing of the same mind, intention, or raean- 
ing concerning the raatter agreed upon.” 
Leake, Contr. 12. 

“Agreemcnt” is seldom applied to specialties; 
“contract” is generaiiy confincd to simple contracts; 
“promisc” refers to the engagement of a party 
without reference to the reasons or considerations 
for it, or the duties of other parties; Pars. Contr. 6. 

An agreement ceases to be such by being put in 
writing under seal, but not when put in writing 
for a memorandum; Dane, Abr. c. 11. 

It is a wider terra than “contract;” Anson, 
Contr. 4; an agreeraent might not be a con- 
tract, because not fulfilling some requireraent 
of the law T of the place in which it is made. 

The raeaning of the contraeting parties 
fs their agreeraent; Whitney v. Wyraan, 101 
U. S. 306, 25 L. Ed. 1050. 

An agrcement of sale may imply not mere- 
ly an obligation to sell, but an obligation on 
the part of the other party to purcliase, 
while an agreement to sell is simply an ob- 
ligation on the part of the vendor or promis- 
or to complete his promise of sale; Treat v. 
White, 1S1 U. S. 2G4, 21 Sup. Ct 611, 45 L. 
Ed. S53. 

In its correct sense, as used in the statute 
of frauds, it signifies a mutual contract up- 
on a consideratiou, between two or more 
parties; 5 East 10; although freqnently .used 
in a loose, incorrect, sense as synonymous 
with promise or undertaking; id.; but, in 
its popular signification it means no more 
than concord, thc union of two or more 
niinds, concurrence of views and intention. 
Everything done or omitted by the compact 
of tw r o or more minds is universally and 
familiarly called an agreement. Whethcr a 
consideration exists is a distinct idca wdiich 
does not enter into the popular notion. In 
most instanccs any consideration except the 
volnntary impluso of minds cannot be ascrib- 
ed to the numberless agreements that are 
madcdaily; Marcy v. Marcy, 9 Allen (Mass.) 
11; Sage v. Wileox, G Conn. S5. Takcn alone, 
it is sufficientlv comprchensive to embrace 
all forms of stipulations, written or verbal; 
Whartou v. Wise, 153 U. S. 155, 14 Sup. Ct. 
7S3, 3S L. Ed. GG9. 

The writing or instrument which is evi- 
dence of an agreement. 

The agreement may be valid, and yet the written 
evidence thereof insufiQcient; as, if a promissory 


note be given for twenty dollars, the amount of a 
previous debt, where the note may generally be 
neglected and the debt collected by means of other 
evidence ; or, again, If a note good in form be given 
for an lllegal consideration, In which case the lu- 
strument ls good and the agreement void. 

See Accord axd Satisfaction ; Accept- 
ance; Consideration ; Contract; Novation; 
Performance ; Rescission ; Interpretation. 

Tlie parties must agree or assent There 
must be a definite offer by one party accepted 
l>y the other; Ives v. Hazard, 4 R. I. 14, G7 
Am. Dec. 500; Emerson v. Graff, 29 Pa. 35S. 
There must be a communication of asscnt by 
the party accepting; a mere mental assent 
to the terms in his own mind is not enough; 
L. R. 2 App. Ca. 091. See Allen v. Chouteau, 
102 Mo. 309, 14 S. W. SG9. But the assent 
need not be formally made; it can be infer- „ 
red from tbe party’s acts; L. R. 6 Q. B. G07; 
L. R. 10 C. P. 307; Smith v. Ingrarn, 90 Ala. 
529, 8 South. 144. They must assent to the 
same thing in tlie same sense; Eliason v. 
Ilenshaw, 4 Wheat. (U. S.) 225, 4 L. Ed. 55G; 
Greene v. Bateman, 2 Woodb. & M. 359, Fed. 
Cas. No. 5,762; 9 M. & W. 535; L. R. 6 Q. 
P». 597; New York Life Ins. Co. v. Levy’s 
Adm’r, 122 Ky. 457, 92 S. W. 325, 5 L. R. A. 
(N. S.) 739. The assent must be rnutual and 
obligatory; there must be a request on one 
side, aud an assent on the other; 5 Bingh. 
N. C. 75; Abbott v. Hapgood, 150 Mass. 24S, 
22 N. E. 907, 5 L.R.A, 586, 15 Am. St. Rep. 
193. Where there is a misunderstauding as 
to the date of performance there is no con- 
tract, for w r ant of mutual asscnt; Pittsburg 

6 S. Coal Co. v. Slack & Co., 42 La. Ann. 107, 

7 South. 230; or where there is a misunder- 
standing as to 'the manncr of payment; Boh- 
inson & Farrell v. Estes, 53 Mo. App. 582. 
The assent must eomprehend the wffiole of 
the proposition; it must be exactly equal to 
its cxteut and provision, and it must not 
qualify them by any new matter; 1 Pars. 
Contr. 400; and even a slight qualification 
destroys the assent; 5 M. & W. 535; Horn- 
beck’s Ex’r v. American Bible Society, 2 
Sandf. Ch. (N. Y.) 133. The question of as- 
seut w T hen gathered from conversations is 
for the jury; Thruston v. Thornton, 1 Cush. 
(Mass.) S9; De Kidder v. McKnight, 13 
Johns. (N. Y.) 294. 

A sufficient consideration for the agree* 
ment must exist; 2 Bla. Com. 444 ; 2 Q. B. 
S51; 5 Ad. & E. 54S; as against third par- 
ties this consideration must he good or valu* 
able; 10 B. & C. G0G; as betw’ecn ihe par- 
tics it may be equitable only; 1 Pars. Contr. 
431. 

But it nced not be adequate, if only it have 
some real value; 2 Sch. & L. 395, n. a; 11 Ad. 

& E. 9S3; Hubbard v. Coolidge, 1 Metc. (Mass.) 
S4; Judy v. Loudcrman, 4S Ohio St. 5G2, 29 N. 
E. 181, refrainiug froiu use of tobacco and 
liquor for a period is sufficient consideration 
for a promise to pay the party a sum of mon- 
ey; Hamer v. Sidw'ay, 124 N. Y. 53S, 27 N. 
E. 256, 12 L. R. A. 4G3, 21 Am. St. Rep. 093. 
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If the ronsuleration be illegal in wliole or in 
part, tlie agrcemoiit will l>e voi(l; Donallen 
v. Leunox, 6 Daua (Ky.) 01; Town of llines- 
burgh v. Suinner, 9 Vt. -3, 31 Am. Dec. 500; 
Filson’s Trustees v. Ilimes, 5 I'a. 452, 47 Am. 
Dec. 422; Decring v. Gliapman, 22 Me. 4SS, 
30 Am. Dec. 502; Aslihrook v. Dale. 27 Mo. 
App. 040; Smith v. Steely, <S0 Ia. 73S, 45 N. 
W. 012. A cnutract to regulate tlie price of 
comniodities at a cortain specitied amount is 
a coutract in restraint of trade, withont con- 
sideration aiul caunot he enforced ; 03 Law 
T. 455; Vulcan Powder (’o. v. Powder Co., 90 
Cal. 510, 31 Pac. 581, 31 Am. St. Kep. 242; 
so also if tlie cousideration he impossible; 5 
Viner, Ahr. 110, Condition; Co. Litt. 200«; 
Sliepp. Touclist. 104; L. II. 5 C. P. 5SS ; 2 
lx*v. 101. See Considekatiox. 

The agreement may he to do anything 
wliich is lawful, as to sell or huy real estate 
or personal property. But the evidence of 
tlie sale of roal property must generally he 
hy deed. sealed; and in many cases agree- 
ments in regard to personal property must 
he in writing. Sce Statute of Frauds. 

Tlie construction to Le given to agree- 
ments is to he favorablc to upholding them, 
and according to the intention of the parties 
at the time of nmking it. as nearly as the 
meaning of the words used and the rules of 
law will permit; 2 Kent 555; 1 IL Bla. 569, 
614; 30 Eng. L. & E. 479; Potter v. Ins. 
Co., 5 Ilill (N. Y.) 147; Ricker v. Fairbanks, 
10 Me. 43: 10 A. & E. 326; Thrall v. New- 
fdl, 10 Vt 202, 47 Am. Dec. GS2. This in- 
tent cannot prevail against the plain mean- 
ing of words; 5 M. & W. 535. Neither will 
it be allowed to contravcne established rules 
of law. 

And that the agreement may he support- 
ed, it will be construed so as to operate in a 
way somewhat different from that intended, 
if this will prevent the agreement from fail- 
ing altogether; Brewer v. Ilardy, 22 Pick. 
(Mass.) 376. 33 Am. Dec. 747; Kogers v. Fire 
Co.. 0 Wend. (N. Y.) 611; Bryan v. Bradley, 
16 Conn. 474. 

Agreemcnts are construed most strongly 
against the party proposing (i. e., contra pro- 
fercntcm ); 6 M. & W. 662; 2 Pars. Contr. 
20 ; 3 B. & S. 029; Deblois v. Earle, 7 R. I. 
26. See Coxtracts. 

The cffect of au agreement is to bind the 
partics to the performance of what they 
have tliereby undertaken. In case of fail- 
nre, the common law provides a remedy by 
damages, and equity will in some cases com- 
pel a spccific performance. 

The ohligation rnay be avoided or destroy- 
ed bv p< rforniance (q. v.), which must he hy 
liim who was bouud to do it; and whatso- 
ever is necessary to he done for the full dis- 
charge of tliis duty, although only incidental 
to it, must he donc hy him; 11 Q. B. 36S; 
4 B. & S. 556; Fauhle v. Davis, 4S Ia. 462; 
Jenniugs v. Lyons, 50 Wis. 553, 20 Am. Rep. 
57; by tender of exact performauce accord- 


ing to the terms of the contract, whieh is 
sufficicnt wlien the other party rofuses to 
accept porforuiance under the contraet; 6 
M. & G. 610; Benj. Sales 563; Ans. Contr. 
274; an agreemcnt to pay a sum of rnoney 
upon receipt of certain funds is not brokcn 
on refusal to pay on receipt of part of the 
funds; Fox v. Walker, 62 N. H. 410 ; hy 
acts of the party to be benefitcd, which pre- 
vont the perforuiance, or where some act is 
to he done hy one party before the act of the 
otlier, the second party is excused from per- 
formance, if the first fails; 15 M. & W. 100; 
8 Q. II. 35S; 6 B. & G. 325; 10 East 359; by 
rcscission (q. v.), which inay be made by tlie 
party to be benefited, without any provision 
therefor in the agreement, and tlie mere ac- 
quiesecnce of the other party will be evi- 
dence of suflicient mutuality to satisfy the 
gcneral rule that rescission must be mutual; 
Ilill v. Green, 4 Pick. (Mass.) 114; Quincy v. 
Tilton, 5 Greenl. (Me.) 277; 1 W. & S. 442; 
rcscission, bcfore breach, must be by agree- 
ment; Leake, Contr. 787; 2 II. & N. 79; 
6 Exch. 39; by acts of laic, as confusion, 
merger ; Baxter v. Downer, 20 Vt. 412 ; death, 
as when a master who has bound himself to 
tcach an apprentice dies; inahility to per- 
form a personal service, such as singing at 
a concert; L. R. 6 Exch. 269; or extinction 
of the subject-matter of the agreement. See 
also Assent; Contract; Discharge of Con- 
tracts; Parties; Payment; Resclssion. 

AGR.EEMENT F0R INSURÂNCE. An 

agreement often made in short terms pre- 
liminary to the filling out and delivery of a 
policy witli specific stipulations. 

Such an agreement, speeifying the rate of 
premium, the subject, and risk, and amount 
to be insured, in general terms, and being 
assented to by the parties, is binding; Tyler 
v. Insurance Co., 4 Rob. (N. Y.) 151; Oliver 
v. Insurance Co., 2 Curt. 277, Fed. Cas. No. 
10,498; Trustees of First Baptist Church v. 
Insurance Co., 10 N. Y. 305. It is usually in 
writing, but may be by parol or by parol ac- 
ceptance of a written proposal; Union Mut. 
Ins. Co. v. Insurance Co., 2 Curt. 524. Fed. 
Cas. No. 14,372; Commercial Mut. Marine 
Ins. Co. v. Insurance Co., 19 How. (U. S.) 
31S, 15 L. Ed. 636; Mobile Marine Doek & 
Mutual Ins. Co. v. McMillan, 31 Ala. 711; 
Ellis v. Insurance Co., 50 N. Y. 402, 10 Am. 
Rep. 405; Ela v. French, 11 N. II. 356. It 
must be in such form or expression that the 
parties, subject, aud risk can be thereby dis- 
tinctly known, either by being spccified or by 
references so that it can be definitely re- 
duced to writing; Trustees of First Baptist 
Church v. Insurance Co., 19 N. Y. 305. 

Such an agreement must have an express 
or implied reference to some form of policy. 
The ordiuary form of the underwriters in 
like cases is implied, where no other is speci- 
fied or implied; Eureka Ins. Co. v. Robin- 
son, 5G Pa. 256, 94 Am. Dec. 65; 2 C. & P. 
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91; 3 K. & Ad. 90G; ITubbard v. Insurance 
Co., 33 Ia. 325, 11 Am. Rep. 125; Barre v. 
Insurance Co., 76 Ia. G09, 41 X. \Y. 373; 
Oliver v. Insurauce Co., 2 Curt. 277, Fed. Cas. 
No. 10,49S. 

Wbere tbe agreement is by a communica- 
tion between parties at a distance, an offer 
by eitlier will be ldnding upon botli on a 
despatch by the otber of bis acccptance 
witbin a reasonable or the prescribed time, 
and prior to the offer baving been couuter- 
mauded; 1 Rhil. Ins. §§ 17, 21; Myers v. In- 
surance Co., 27 Pa. 2GS, G7 Am. Dec. 4G2. 

It is a coimnon practice to “bind’* insur- 
ance against fire for a sbort pcriod by mere 
oral commnnication. 

See I'olicy; Insürance. 

AGRICULTURAL HOLDING. Land culti- 
vated for profit in some way. Witbin tbe 
meaning of tbe English Agricultural Ilold- 
ings act of 1SS3, tbe term will not include 
natural grass lands. Sucb lands are pastoral 
holdings. 32 S. J. G30. 

AGRICULTURAL PRODUCT. Tbat wbicb 
is the direct result of busbandry and tbe 
cultivation of tbe soil. Tbe product in its 
natural unmanufactured condition; Getty 
v. Milling Co.. 40 Kan. 2S1, 19 Pac. 617. It 
bas bcen beld not to include beef cattle; 
Davis & Co. v. Citj 7 of Maeon, G4 Ga. 12S, 37 
Am. Rep. G0. 

AGRICULTURAL SOCIETY. One for the 

promotion of agricultural iutercsts, sucb as 
the improvement of land, breeds of cattle, 
ete. Downing v. State Board of Agriculture, 
129 lud. 443, 2S N. E. 123, 014, 12 L. R. A. 

' GG4. It is hcld a private corporatiou ; Selinas 
v. State Agricultural Society, G0 Yt. 249, 15 
Atl. 117, 6 Am. St. Rep. 114; Isinon v. Loder, 
135 Micb. 345, 97 N. W. 709; Brown v. Agri- 
cultural Society, 47 Me. 275, 74 Am. Dec. 4S4; 
Lane v. Agricultural Societv, G2 Minn. 175, 
G4 N. W. 3S2, 29 L. R. A. 70S ; but wbere its 
organization and tbe powers of its board of 
directors are provided for by statute, and it 
is not a society for pecuniar.v benefit, it is a 
public corporatiou; Hern v. State Agricul- 
tural Soc., 91 la. 97, 58 N. W. 1092. 

As to tbeir liability for uegligeuce, see 
Dangerous Premises. 

AG RICULTURE. Tbe cultivation of soil 
for food products or any otber useful or val- 
uable growtbs of the lielcl or garden; till- 
age, busbandry; also, by extension, farm- 
ing, including any industry ])ractiscd by a 
cultivator of tbe soii in connectiou witb 
such cultivation, as breeding and rearing of 
stock, dairying, etc. The science tliat treats 
of tbe cultivation of tbc soil. Stand. Dict. 
Tbe term refers to tbc field or farm, witli all 
its wants, appointmcnts and products, as dis- 
tiuguisbed from borticulture. whieb refers 
to tbe garden, with its less important thougb 
varied products; Dillard v. Webb, 55 Ala. 1 
4GS. 

A person is actually engaged in agricul - 1 


ture wben be derives thc support of bimselt 
and family in wbole or in part froiu tbe cul- 
tivation of land; it must le something more 
tban a gardcu, tbougb it may be b ss tbuu a 
field, and tbe uniting of any otbcr bu^iness 
with tliis is nol iuconsistent witb tbe purMiit 
of agriculture; Spriuger v. Ix*wis, 22 Pa. 
193. See Bachelder v. Bickford, G2 Me. 52G; 
Simons v. Lovell, 7 Ileisk. (Tenn.) 515. 

Witbin the meaning of an exemptiou law, 
one wbo cultivates a one acre lot and is also 
a bnP-hor and day laborer is not engaged in 
agrieulture. 

AID AND ABET. See Aidino and Adet- 

TINO. 

AID AND C0MF0RT. Ilelp; support ; 
assistance; counsel; encouragement. 

The constltutlon of the Unlted States, art. 3, s. 3. 
declares that adhering to the enemies of the United 
States, giviug tbem aid and comfort, shall be trea- 
son. These words, as they are to be underslood in 
the constitution, have not recelved a full judlcial 
construction ; but see Young v. U. S., 97 U. S. 39, 
24 L. Ed. 992, as to their meaning in the Act of Con- 
gress, March 12, 18C3. See also Lamar v. Browne, 
92 U. S. 1S7, 23 L. Ed. 650; U. S. v. Kleln, 13 Wall. 
(U. S.) 118, 20 L. Ed. 519; Hanauer v. Doane, 12 
Wali. (U. S.) 317, 20 L. Ed. 439; Carlisle v. U. S., 
1G Wall. (U. S.) 147, 21 L. Ed. 42G; Witkowski v. 
U. S., 7 Ct. of Cl. 398; Bond v. U. S., 2 Ct. of Cl. 
533. They import help, support, assislance, counte- 
uance, encouragement. The voiuntary execution of 
an official bond of a commissioned offieer of thc 
Confederacy from motives of personal friendship, is 
giving aid and comfort; U. S. v. Padelford, 9 Wafl. 
(U. S.) 539, 19 L. Ed. 788 ; as is the giving of me- 
chanical skill to build boats for the Confederacy ; 
Gearing v. U. S., 3 Ct. of Cl. 172. The word aid, 
which occurs in the stat. Weslm. I. c. 14, is ex- 
plained by Lord Coke (2 Inst. 182) as comprebend- 
ing all persons couuselling, abelting, piotling, a.s- 
senting, consenting, and encouraging to do the act 
(and he adds, what is not applieable to the crimc 
of treason), who are not present when the acl is 
done. See also 1 Burn, Just. 5, 6; 4 Bla. Com. 

37, 38. 

To constitute aid and corafort it is not essential 
that the effort to aid sbould he successful and ac- 
tually render assistance; U. S. v. Greuthouse, 4 
Sawy. 472, Fcd. Cas. No. 15,254. 

AID BONDS. See Bonds. 

AID 0F THE KING. A city or borougb 
tbat boltls a fee farm of tlie biug, if auy- 
tbing be demautled agaiust tbem wbicb be- 
longs tbereto, may pray in aid of tbe king. 
Iu tbese cases tbe proceedings are stopped 
until tbe king’s counsel is beard to say wliat 
tbey tbink fit for avoiding tbe king’s proju- 
dice; aud tbis aid sluill uot in any case be 
granted after issue; because tlie king ougkt 
not to rely ou tbe defeuce made by auotber. 
Termes de la Ley. 

AID PRAYER. A petition to tbe court 
calling in belp from anotber pcrson wbo bas 
an interest in tbe matter in dispute. For 
example. a tenant for life, by tbe curtesy, 
or for years, lieing impleaded, may pray aid 
of bim in reversion ; tbat is, dosire tbe 
court tbat be may be ealled bv writ, to allege 
1 wbat be tbinks proiier for tbe maintonanco 
of tbe rigbt of tlie person calling liim, aud 
i of liis own. Fitzb. Nat Brev. 50. 
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AIDER BY VERDICT. The presumption 
which arises after verdict, whether in a civil 
or criminal case, that those facts, without 
proof of whieh the verdict conld not have 
been found, were proved, tliough they are 
not distiuctly alleged in the record; pro- 
vided it contains terms sufficiently general 
to comprehend them in reasonable intend- 
ment. 

The rule is that where a matter is so es- 
sentially necessary to be proved that, had it 
not been in cvidence, the jury could not have 
given such a verdict as that recorded, there 
tlie want of stating that matter in express 
terms in a declaration, provided it contains 
terms suffieiently general to comprehend it 
in fair and reasonable intendment, will be 
eured by the verdict; and where a general 
allegation must, in fair construction, so far 
require to be restricted that no judge aud 
no jury could have properly treated it in an 
unrestrained sense, it may reasonably be pre- 
sumed after verdict that it was so restrained 
at the trial; 1 Maule & S. 234; 1 Saund. 
(6th Ed.) 227, 22S; 1 Den. Cr. Cas. 356; 2 
& G. 405; 13 M. & W. 377; 6 C. B. 136; 
Worster v. Proprietors of Canal Bridge, 16 
Pick. (Mass.) 541; Wilson v. Coffin, 2 Cush. 
(Mass.) 31G; Bartlett v. Crozier, 17 Johns. 
(N. Y.) 439, 45S, 8 Am. Dec. 42S; Kain v. R. 
Co., 29 Mo. App. 53; Bronnenburg v. Rinker, 
2 Ind. App. 391, 28 N. B. 56S. 

AIDING AND ABETTING. The offence 
committed by those persons who, although 
not the direct perpetrators of a crime. are 
yet present at its commission, doing some act 
to render aid to the actual perpetrator there- 
of. 4 Bla. Com. 34; Russ. & R. 363, 421; 
State v* Hildreth, 31 N. C. 440, 51 Am. Dec. 
369; TJ. S. v. Libby, 1 Woodb. & M. 221, Fed. 
Cas. No. 15,597; Com. v. Knapp, 10 Piek. 
(Mass.) 477, 20 Am. Dec. 534; McCarty v. 
State, 26 Misc. 299. They are prineipals in 
the crime; U. S. v. Boyd, 45 Fed. 851; En- 
geman v. State, 54 N. J. L. 247, 23 Atl. 076. 
A common purpose to subserve the joint in- 
terests of the principal offender and his 
aider and abettor by misapplieation of the 
funds of a bank is not necessary to create the 
offence of aiding and abetting a bank officer 
in misapplying its funds in violation of U. 
S. Rev. Stat. § 5209. It is immaterial whom 
they may have intended to benefit, if there 
existed the intent to defraud specified in 
the act; Coffin v. U. S., 162 U. S. 664, 16 
Sup. Ct. 943, 40 L. Ed. 1109. 

A principal in the second degree is one 
who is present aiding and abetting the fact 
to be done. 1 ITale, Pl. Cr. 615; 1 Bish. Cr. 
L. 64S (4). See State v. M’Gregor, 41 N. H. 
407, Hill v. State, 2S Ga. 604; Doan v. State, 
26 Ind. 496; State v. Squaires, 2 Nev. 226; 

' State v. Fley, 2 Brev. (S. C.) 33S, 4 Am. Dec. 
5S3. Actual presence is not necessary: it is 
sufficient to he so situated as to eome readily 
to the assistanee of his fellows; Green v. 
State, 13 Mo. 3S2. 


One cannot be convicted as aider and abet- 
tor unless the priucipal is jointly indicted 
witli hini, or if indicted alone, the indietment 
should give the name and deseription of the 
principal; Mulligan v. Com., 84 Ky. 229, 1 
S. W. 417, and the one eharged as an ahettor 
may be convicted as principal; Benge v. 
Com., 92 Ky. 1, 17 S. W. 146, and the abettor 
may be convicted of murder iu the second 
degree, though the principal has been acquit- 
ted; State v. Wliitt, 113 N. C. 716, 18 S. E. 
715; State v. Bogue, 52 Kan. 79, 34 Pac. 10. 

The aider and abettor iu a misdemeanor 
is chargeable as principal; Com. v. Ahearn, 
160 Mass. 300, 35 N. E. 853; U. S. v. Sykes, 
58 Fed. 1000. 

To aid or abet a breaeh of an injunction 
decree is contempt of court; [1S97] 1 Ch. 
545. See Accessory; Pp.incipal; Abettor. 

AIDS. In English Law. A species of tax 
payable by the tenant of lands tp his supe- 
rior lord on the happening of certain events. 

They were originally mere benevolences granted 
to the lord in certain times of danger and distress, 
but soon came to be claimed as a right. They were 
originally given ln three cases only, and were of 
uncertain amount. For a period they were de- 
manded in additional cases; but this abuse was 
corrected by Magna Carta (of John) and the stat. 
25 Bdw. I. (confirmatio cartarum) , and they wera 
made payable only,—to ransom the lord’s person, 
when taken prisoner; to make the lord’s eldest son 
a knight; to marry ihe lord’s eldest daughter, by 
giving her a suitable portion. The first of these re- 
mained uncertain ; the other two were fixed by act 
of parliament (25 Edw. III. c. 11) at twenty shillings 
each, being the öupposed twentieth part of a 
knight’s fee; 2 Bla. Com. 64. They were abolished 
by the 12 Car. II. c. 24; 2 Bla. Com. 77, n. See 1 
Poll. § Maitl. 330. 

AIEL (spelled also Ayel, Aile , and Ayle). 

A writ which lieth where the grandfather 
was seized in his demesne as of fee of any 
lands or tenements in fee simple the day 
that he died, and a stranger abateth or en- 
tereth the same day and dispossesseth the 
heir. Fitzh. Nat. Brev. 222; Termes de la 
Ley ; 3 Bla. Com. 186; 2 Poll. & Maitl. 57. 
See Abatement. 

AIELESSE (Norman). A grandmother. 
Kelham. 

AILE. A eorruption of the French word 
aieul , grandfather. see Aiel. 

AIR. No property can be had in the air; 
it belongs equally to all men, being indispen- 
sable to their existence. But this must be 
understood with this qualification, that no 
man has a right to use the air over another 
mau’s land in sueh a manner as to be inju- 
rious to him. To poison or materially to 
change the air, to the annoyance of the pub- 
lic, is a uuisance; Cro. Car. 510; 1 Burr. 
333; see Nuisance. 

That abuttiug landowners have rights of 
light and air over a publie highway is held 
iu many cases; Townsend v. Epstein, 93 Md. 
537, 49 Atl. 629, 52 L. R. A. 409, 86 Am. St. 
Rep. 441; Story v. R. R. Co., 90 N. Y. 122, 
43 Am. Rep. 146; Àdams v. R. R. Co., 39 
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Minn. 2SG, 30 N. W. G29, 1 L. R. A. 493, 12 
Am. St. Rep. G44; Barnett v. Johnson, 15 N. 
J. Eq. 4S1; Field v. Barling, 149 111. 55G, 3? 
N. E. 850, 24 L. R. A. 40G, 41 Am. St. Rep. 
311. This riglit is said iu Barnett v. John- 
son, 15 N. J. Eq. 481, to .be founded in such 
an uf-gent neees.sity -that all laws and legal 
proeeediugs take it for granted; a right so 
strong that it protect.s itself, so urgent tliat 
upon any attempt to annul or infringe it, it 
would set at deliance all logislative enact- 
ments and all judicial decisions. This case, 
It has been said, anticipated tlie princ-iple 
upon wliich coinpensation was at last secured 
in tlie elevated railroad cases in New York; 
1 Lewis, Em. Dom. 1S3; Muhlker v. R. Co., 
197 U. S. 514, 25 Sup. Ct. 522, 49 L. Ed. S72, 
where it is said; “It is manifest tliat ease- 
ments of light and air eannot be made de- 
pendcnt upon easement of access, and wheth- 
er they can he taken away in the interest of 
the public under the conditions upon which 
the city obtained title to the streets” depends 
upon the cases of Story v. R. Co., 90 N. Y. 
122, 43 Am. Rep. 14G, and Lahr v. R. Co., 104 
N. Y. 26S, 10 N. E. 528. 

In the Storv Case, the extent of the abut- 
ting owner’s right was defined to be nut only 
aceess to the lot, bnt light and air froin the 
street. The eourt said; “The street oocu- 
pies the snrface, and to its uses the rights 
of the adjacent lots are snbordinate, but 
aJjove the surface there can be no lawful 
obstruction to the access of light and air, to 
the detriment of the abutting owner;” and 
“The elements of Iiglit and air are both to 
bc derived from the space over the land on 
the surface of which the street is eonstruct- 
ed, and which is made servient for that pur- 
pose.” It is said that in that case a dis- 
tiuction was clearly made between the rights 
of abutting owners in the surface of the 
street and their rights in the space above 
the street ; Muhlker v. R. Co., 197 U. S. 544, 
25 Sup. Ct. 522, 49 L. Ed. S72, where it was 
held that the owner was protected against 
impairment of liis easemonts of light and air 
by the substitution by a railway company 
of an elevated strncture iu lieu of its sur- 
face or partly depressed roadbed which oc- 
cupied the street at the time of his purchase. 

The erection over a street of an elevated 
viaduct, intended for general public travel, 
and not devoted to the exclusive use of a 
private transportation company, is a legiti- 1 
mate street improvement equivalent to a 
change of grade; and as in the ease of a 
change of grade, an owncr of Iand abutting 
on thc street is not cntitled to damages for 
the impairment of access to his land and the 
lessening of the circnlation of light and air 
over it; Selden v. City of Jacksonville, 28 
Fla. 55S, 10 South. 457, 14 L. R. A. 370, 29 
Am. St. Rep. 27S; Willis v. Winona City, 
59 Minn. 27, 60 N. W. S14, 2G L. R. A. 142; 
Colclough v. City of Milwaukee, 92 Wis. 1S2, 
05 N. W. 1039; Walish v. City of Milwaukee, 


'95 Wis. 1G, G9 N. W. 818; FTome Building & 
Conveyance Co. v. City of Roanoke, 91 Yu. 
52, 20 S. E. S95, 27 L. R. A. 551; Mcncr v. 
Richuiond, 172 U. S. 82, 19 Sup. Ct. lOG, 43 

1 L. Ed. 374; Willets Mfg. Co. v. Buard uf 
Chosen Freeholders of Mercer County, G2 
N. J. L. 95, 40 Atl. 7S2; Brand v. Multnumab 
County, 38 Or. 79, CO Pac. 390, G2 Pac. 209, 

| 50 L. R. A. 3S9, 84 Am. St. Rep. 772; Mead 
! v. Portland, 45 Or. 1, 7G Tac. 2>47, allirnv*d 
! in 200 U. S. 148, 2G Sup. Ct. 171, 50 L.* Ed. 
413; Sears v. Crocker, 1S4 Mass. 5SS, G9 N. 
E. 327, 100 Am. St. Rep. 577. 

In some jurisdictions It is also held that 
reeovery cannot be had by an abutting own- 
er bec-ause of the interfereuce with the light, 
air or prospeet of his pruperty through an 
elevation of railroad tracks, in the absence 
of any taking of his land or destruction of 
his easements, under a statute reqniriug 
compensation to be made for all damage 
caused by the taking of land, by the change 
or discontinuance of a private way, or by 
the taking of an easement; McKeon v. R. 
Co., 199 Mass. 292, 85 N. E. 475, 20 L. R. A. 
(N. S.) 1061; Egerer v. R. Co., 49 Ilun G05, 

2 N. Y. Supp. 69; and to the same cffeet, 
Austin v. R. Co., 108 Ga. 671, 34 S. E. S52, 
47 L. R. A. 755; Pennsylvania R. Co. v. Lip- 
pincott, 11G Pa. 472, 9 Atl. 871, 2 Am. St. 
Rep. G18; Jones v. R. Co., 151 Pa. 30, 25 
Atl. 134, 17 L. R. A. 758, 31 Am. St. Rep. 722. 
In Selden v. City of Jacksonville. 28 Fla. 
55S, 10 South. 457, 14 L. R. A. 370, 29 Am. 

j St. Rep. 27S, cited and approved in Sauer v. 
City of .New York, 20G U. S. 54-1, 27 Sup. 
Ct. GSG, 51 L. Ed. 117G, it is said tliat there 
are, ineident to property abutting on a streot 
certain property nghts which the puldie 
generally do not possess, viz.; the right of 
ingress and egress to and from the lot by 
the way of the street, and of light and air. 
These incidental rights are, under a cousti- 
tutional prohibition simply against the “tak- 
ing” or “appropriation” of private property, 
subordinate to the right of the statc to al- 
ter a grade or otherwise improve a street. 
The original and all subsequent purchascrs 
of abutting lots take with the implied un- 
dorstanding that the public shall have the 
right to improve or alter the street so far as 
may be necessary for its use as a street, and 
that they can sustain no claim for damages 
resulting to tlieir lots or property from the 
improvement or dcstruction of sueh inci- 
dental rights as a merc cousequence of the 
lawful nse or improvemcnt of the street as 
a highway. 

One may erect a high fence shutting off 
light and air from his neighbor; Saddler 
v. Alexander (Ky.) 5G S. W. 51S; Giller v. 
West, 1G2 Ind. 17, G9 N. E. 54S; Metz v. Tier- 
ney, 13 N. M. 363, S3 Pac. 7SS; Metzger v. 
Hochreiu, 107 Wis. 2G7, S3 N. W. 30S, 50 L. 
R. A. 305, S1 Am. St. Rep. S41; even though 
his motive is to anuoy; Metzger v. Hochreiu, 
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107 Wis. 207, 83 N. W. 308, 50 L. R. A. 305, 
S1 Am. St. Rop. S41 ; Bordcruix v. Grcene. 22 
Mont. 254, 50 Pac. 21S, 74 Am. St. Rep. 000. 

See Easement; Emixent Domain ; An- 
ciknt Ligiits. 

AIR SHIP. See Aviation. 

AISIAMENTUM (spelled nlso Esamentum, 
Aismcntum). An easemcnt. Spelman Gloss. 

AJUAR. In Spanish Law. Tlie jewels and 
furniture which a wife brings in marriage. 

AJUTAGE (spellcd also Aâjutage). A 
conical tube used in drawing water through 
an apcrtnre, by thc use of which the quau- 
tity of water drawn is much inereased. 

Whcn a privilege to draw water from a 
canal, through the forebay or tunnel, by 
mcans of an aperture, lias bcen granted, it 
is not lawful to add an ajutage , unless sueh 
was the intention of the parties; Sehuylkill 
Nav. Co. v. Aloore, 2 Wliart. (Pa.) 477. 

ALABAMA. One of the United States of 
Ameriea, being tlie ninth admitted into the 
Union. It was formerly a part of Georgia, 
but in 1708 the territory now included in the 
states of Alabama and Mississippi was or- 
ganized as a territory ealled Mississippi, 
which was cut oif from the Gulf coast by 
Florida, then Spanish territory, extending to 
tlie French possessions in Louisiana. Dur- 
ing the war of 1S12, part of Florida lying 
bctween the Perdido and Pearl rivers was 
occupied by United States troops and after- 
wards annexed to Mississippi territory, form- 
ing part of the present state of Alabama, 
wliich was occupied prineipaily by Creek In- 
dians. The country becoming rapidly set- 
tled by the whites, the western portion wos 
admitted into the Union as the state of Mis- 
sissippi, and, by aet of Congress of jNIarch 3, 
1S17, the eastern portion was organized as 
the territory of Alabama; 3 U. S. Stat. L. 
371. 

An act of Congress was passed March 2, 1819, au* 
thorizing the inhabitants of the territory of Ala- 
bama to form for themselves a constitution and 
state government., In pursuance of that act, the 
constitution of the state of Alabama was adopted 
by a convention which met at Huntsville, July 5, 
and adjourned August 2, 1819. Amendmcnt prohib- 
iting sale and manufacture o f intoxicating liquors, 
adopted 1009. 

A L A S K A. Territory acquired by the 
United States under treaty with Russia* 
dated March 30, ratified May 28, 18G7. 15 

Stat. L. 530. By this treaty the inhabitants 
of the territory were admitted to the enjoy- 
ment of all the rights, advantages and im- 
munities of citizens of the United States. 
The status of Alaska as an ineorporated ter- 
ritory was eontemplated by its provisions 
and has been sinee so deelared by tfie courts; 
Rassmussen v. U. S., 197 U. S. 516, 25 Sup. 
Ct. 514, 49 L. Ed. SG2. 

The general laws of the state of Oregon 
were dec-lared to be the laws of the terri- 
tory, so far as applieable and not in con- 


flict with the laws of the United States. 
By act of May 7, 190G, a delegate to congress 
was provided. P»y an order, May 11, 1891, 
under the Act of March 3, 1891, Alaska was 
assigned to the liinth judieial circuit See 
Teriutory. 

ALBA FIRMA. White rents; rents re- 
served payable in silver, or wbite money. 

They were so called to distinguish them from 
reditus niyri, which were rents reserved payable in 
work, grain, and the like. Coke, 2d Inst. 19. 

ALBINATUS JUS. The droit d’aubaine 
in France whereby the king at the denth of 
an alien was entitlcd to all his property, 
unless he had a peculiar exemption. Re- 
pealed in 1791. 

ALCALDE. A judicial officer iu Spain, 
and in those countries which have received 
the body of their laws from those of Spain. 
His powers and duties are similar to those 
of a justice of the peaee. 

ALDERMAN. Equivalent to senator or 
senior. Cowell. 

In English Law. An assoeiate to the ehief 
civil magistrate of a corporate town or city. 

The word was formerly of very extended significa- 
tion. Spelman enumerates eleven classes of alder- 
men. Their duties among the Saxons embraced 
both magisterial and executive power, but would 
seem to have been rather an appellation of honor, 
originally, than a distinguishing mark of office. 
Spelman, Gloss. 

Aldermannus civitatus burgi seu castellce (alder- 
man of a city, borough, or castle). 1 Bla. Com. 
475, n. 

Ahlermannus comitatus (alderman of the coun- 
ty), who is thought by Spelman to have held an in- 
termediate place between an earl and a sheriff; by 
others, held the same as the earl. 1 Bla. Com. 116. 

Aldermannus hundredi seu wapentachii (alder- 
man of a hundred or wapentake). Spelman. 

Aldermannus regis (alderman of the king) was so 
called, either because he was appointed by the king, 
or because he gave the judgment of the king in the 
premises allotted to him. 

Aldermannus totius Anglice (alderman of all Eng- 
land). Au oflficer of high rank whose duties cannot 
be precisely determined. See Spelman, Gloss. 

The aldermen of the city of London were prob- 
ably originally the chiefs of guilds. See 1 Spence, 
Eq. Jur. 54, 56. For an account of the selection and 
installation of aldermen of the guild merchant of a 
borough, see 1 Poll. & Maitl. 648. 

In American Cities. The aldermen are gen- 
erally a munieipal legislative body ; though 
in man.v cities they liold separate courts, 
and have magisterial powers to a considera- 
ble extent. 

Consult 1 Sharsw. Bla. Com. 116; Reeve, 
Hist. Eng. Law; Spence, Eq. Jur. 

ALE-C0NNER (also calied ale-taster). 
An offieer appointed by the court-leet, sworn 
to look to the assize aud goodness of ale and 
beer within the precinets of the leet. Kitch- 
in, Courts 40; Whishaw. 

An officer appointed in every court-leet. 
and sworn to look to the assize of bread, ale, 
or beer within the preeincts of that lordship. 
Cowell. 

This officer is still contiuued in name, 
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tbough the duties are changed or givcn up; 
1 Crabb, Ueal Prop. 501. 

ALE SILVER. A duty anciently paid to 
tlie Lord Mayor of London hy the sellers of 
ale. 

ALEATOR (Lat. alca, (lice.) A diceplay- 
er; a gainbler. 

4<f rhe more skilful a player he is, the wick- 
eder he is.” Calvinus, Lex. 

ALEATORY CONTRACT. In Civil Law. 
A mutual agreemeut, of wliich the effects, 
with respec-t both to the advantages and 
losses, whether to all the parties or to sonie 
of tiiem, depend on an uneertain event. La. 
Civ. Code, art. 2082. See Moore v. Johnston, 
8 La. Ann. 4SS ; May, Ins. § 5. 

The term includes contracts, such as in- 
surance, annuities, and tlie like. See Gam- 
ing ; Margin ; Option. 

An aleatory sale is one the completion of 
wliich depends on the happening of an un- 
eertain event. 

ALER SANS JOUR (Fr. allcr sans jour , 
to go without day). À phrase fornierly 
used to indicate the final dismissal of a case 
from court. Tlie defendant was then at lib- 
erty to go, withont any day appointed for 
his subsequent appearance; Kitchin, Courts 
14G; Tennes de la Ley. 

ALFET. The vessel in which liot water 
was put, for the purpose of dipping a crimi- 
nal’s arm in it up to the elbow in tlie ordeal 
by water. Cowell. See Ordeal. 

ALIA (Lat.). Other things. 

ALIA ENORMIA (Lat. other wrongs) . A 
general allegation, at the end of a declara- 
tion, of wrongful acts committed by the de- 
fendant to the damage of the plaintiff. In 
form it is, “and other wrongs then and there 
did against the peace,’’ etc. Under this al- 
legation, damages and matters wliich natu- 
rally arise from the act complained of may 
he given in evidence; 2 Greenl. Ev. § G78; 
including battery of servants, etc., in a dec- 
laration for breaking into and entering a 
house; 2 Term 1GG; Sliafer v. Smith, 7 Ilarr. 
& J. (Md.) GS; and all matters in general 
which go in aggravation of damages merely, 
but would not of themselves be gronnd for 
an action ; Eull. X. P. 80; Ileminwny v. Sax- 
ton, 8 Mass. 222; Dimmett v. Eskridge, G 
Mnnf. ( Va.) 30S. 

But matters in aggravation may be stated 
specially; Moore v. Fonwiek, Gilm. (Va.) 
227 ; and matters wliich of thomsclves would 
constitute a gmuml of action mnst be so 
stnted; 1 Chit. Fl. 348; Loker v. Damon. 17 
Pick. (Mass.) 284. See Aggravation. 

ALIAS (Lat. alius, another). At another 
time; otlierwise. 

The term is sometimes used to imlicate 
an assumed name. See Altas Dictus. 

An alias writ is a writ issnod wliere one 
of the same kind lias been issued bcforc in 


the same cause. See Boberts v. C’bureh, 17 
Conu. 145. 

The second wrlt runs, in such ca<e, “we 
cominaud you as we have bcforc connmt i* U*<1 
you” isicut alias ), and the Latin \n urd ulian 
is used to denote both the writ and the 
clause in which it or its correspondiiig Eng- 
lisli word is fouiul. It is used of all spccies 
of writs. 

No waiver can make an alias attanhmcnt 
writ good and it is unauthori/.ed ; Deniiison 
v. Blumenthal, 37 111. App. 385; an alius ex- 
ecution should not issue on retum of the 
original which hnd been delivered long prior 
thereto, cxccpt it be shown tlmt it had be<*n 
delivered to an ollicer during its lifc, and 
liad not been satistled; People v. Brayton, 
37 111. App. 310. # 

ALIAS DICTUS (Lat. otherwise eallcd). 
A descriptlon of the dcfendant by addiug to 
his rcal name that hy which he is known in 
some writing on which he is to be charged. 
or hy whicli lie is known. Reid v. Lord. 4 
Jolins. (N. Y.) 118; Meredith v. Ilinsdale, 

2 Caines (N. Y.) 8G2; Petrie v. Woodworth, 

3 Caines (N. Y".) 210. From long usage the 
word alias alone is now eonsidored suHicient : 
Kennedy v. People, 80 N. Y. 245. See Name. 

ALIBI (Lat. elsewhere). Presence in an- 
other place than that deseribed. 

Whcn a person, charged with a crime. proves fse 
eadcm die fuisse nlibi) that he was, at the time al- 
leged, ln a different placc from that in which lt was 
committed, he is said to provc an alibi, the effect of 
which is to lay a foundation for the ntccssary In- 
ference that lie could not have committed it. Sec 
Bracton 140. 

This proof is usually made out by the testimony 
of witnesscs, but it is presumed it might be made 
out by writings; as if the party could prove by a 
record, properly authenticated, that on the day or 
at the tinie in question he was in another place. 

It has been snid thnt tliis defence inust be 
subjected to a most rigid scrutiny, aiul tbat 
it must be established by a preponderance 
of proof; Com. v. Webster. 5 Cush. (Mass.) 
324, 52 Am. Dec. 711; lYashington Bcn. Soc. 
v. Baclior, 20 Pa. 420; Creed v. Peoplo, S1 111. 
5(55; State v. Reed. G2 la. 40, 17 N. W. 150. 
See remarks of Sliaw. C. J., in Wehster’s 
Case, and 2 Alison’s Cr. L. of Scotl. G24; 
Bish. Crini. L. 10151. In many states the de- 
fence is estahlished if the evidence raises in 
the minds of the jury a reasonable doubt 
as to the guilt of the defendnnt; Stnte v. 
Ilowell, 100 Mo. G28, 14 S. W. 4; Adams v. 
State, 2S Fla. 511, 10 Sonth. 100; Pate v. 
State, 04 Ala. 14, 10 Sonth. GG5; People v. 
Fong Ali Sing, G4 Cal. 258. 28 Fac. 233; 
Landis v. State, 70 Gn. G51, 48 Ain. Rop. 588; 
llowanl v. State, 50 Ind. 100; People v. 
Pearsall, 50 ]\Iich. 288, 15 N. W. 08; aml if 
the testimony tonds to prove nn alibi. failnre 
to instruet tliereon is error; Fletclier v. 
State, 85 Ga. t>G(», 11 S. E. S72. An instrue- 
tion tliat an alibi neeil not he estahlislied be- 
yoiul a reasonablc donbt, but it should be to 
the satisfaction of the jury, is correct; Peo- 
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ple v. Stone, 117 N. Y. 4S0, 23 N. E. 13; 
Oaldwell v. State, 28 Tex. App. 56G, 14 S. W. 
122; Garrity v. People,.l07 111. 1G2; State v. 
Jennin?;s, 81 Mo. 1S5, 51 Am. Rep. 23G; Ware 
v. State, 67 Ga. 349. It is peeuliarly liable 
to be supported by perjury and false testi- 
mony of all sorts. There must be satisfac- 
tory proof that the prisoner coukl not have 
been at the place where the crime was com- 
mitted, but the proof need not be higher 
than is required as to other facts; Johnson 
v. State. 59 Ga. 142. See State v. Northrup, 
4S Ia. 583, 30 Am. Rep. 408; People v. Gam, 
G9 Cal. 552, 11 Pac. 1S3. 

ALIEN (Lat alienus , belonging to anoth- 
er; foreign). A foreigner; one of foreign 
birth. , 

In England, one born opt of the allegiance 
of the king. 

In the United States one born out of the 
jurisdiction of the United States and who 
has not bcen naturalized under their consti- 
tution and laws. 2 Kent 50. 

The alien minor child of a naturalized cit- 
izen who has never dwelt in the United 
States is not invested with citizenship by 
the provision of § 2172, U. S. R. S. 1901, p. 
1334, that minor children of naturalized citi- 
zens shall if dwelling in the U. S. be con- 
sidered citizens thereof; Zartarian v. Bill- 
ings, 204 U. S. 370, 27 Sup. Ct. 182, 51 L. Ed. 
428. 

Citizens of Porto Rico are not aliens; Gon- 
zales v. Williams, 192 U. S. 1, 24 Sup. Ct. 
177, 48 L. Ed. 317. 

As to right to sue, see Abatement. 

An American woman who marries a for- 
eigner takes her husband’s nationality, but 
not if she continues to reside in the United 
States; Wallenburg v. R. Co., 159 Fed. 217. 
If she r'esides abroad at the termination of 
the marriage relation, she may resume her 
citizenship by registering as an American 
citizen with a consul of the United States 
or by returning to the United States; Act 
of March 2, 1907. 

A treaty with Japan securing to her sub- 
jects full liberty to enter, travel or reside in 
any part of the United States will not in- 
clude such persons as are likely to become a 
public charge, or those forbidden to enter by 
the immigrant acts; The Japanese Immi- 
grant Case, 189 U. S. 8G, 23 Sup. Ct. 611, 47 
L. Ed. 721 ; nor will any treaty give to a 
British subjeet any different measure of jus- 
tice from our own ; Barrington v. Missouri, 
205 U. S. 487, 27 Sup. Ct. 5S2, 51 L. Ed. 890. 

An alien eannot in general acquire title 
to real estate by descent, or by other mere 
operation of law; 7 Co. 25 a; Jackson v. 
Lunn, 3 Johns. Cas. (N. Y.) 109; Hunt v. 
Warnicke’s Heirs, Hard. (Ky.) G1; Geofroy 
v. Riggs, 133 U. S. 2G5, 10 Sup. Ct. 295, 33 
L. Ed. G12; and if he purchase land, he may 
be divested of the fee, upon an inquest of 
office found; but until this is done he may 


sell, convey, or devise the lands and pass a 
good title to the same; Orr v. Hodgson, 4 
Wheat. (U. S.) 453, 4 L. Ed. G13; Fox v. 
Southack, 12 Mass. 143; Mooers v. White, 
G Johns. Ch. (N. Y.) 3G5; Montgomery v. 
Dorion, 7 N. H. 475; 1 Washb. R. P. 49; 
Oregon Mtg. Co. v. Carstens, 1G Wash. 165, 

47 Pac. 421, 35 L. R. A. 841. The state 
alone can question his right to hold land; 
Belden v. Wilkinson, 33 Misc. 659, 68 N. Y. 
Supp. 205; Madden v. State, 68 Kan. G58, 75 
Pac. 1023. The disabilities of aliens in re- 
spect to holding lands are removed by stat- 
ute in many of the states of the United 
States and by United States treaties; Bahu- 
aud v. Bize, 105 Fed. 485, and cases cited. 
The California Act of May 19, 1913, permits 
that aliens not eligible to citizenship may 
hold land to the extent provided by any ex- 
isting treaty between the United States and 
such aliens’ nation (and also may hold land 
for agricultural purposes for a term of not 
over three years). 

Provisions in regard to the transfer, devise 
or inheritance of property by aliens are fit-- 
ting subjects of regulation under the treaty- 
making power of the United States, and a 
treaty will control or suspend the statutes 
of the individual states whenever it differs 
from them and, for that reason, if the sub- 
ject of a foreign government is disqualified, 
uncler the laws of a state, from taking, 
holding or transferring real property, such 
disqualification will be removed if a treaty 
between the United States and such foreign 
government confers the right to take, hold, 
or transfer real property; Wuuderle v. Wun- 
derle, 144 111. 40, 33 N. E. 195, 19 L. R. A. 
84. So by virtue of treaties existing be- 
tween the United States and France and 
Bavaria, citizens of the latter countries are 
exempt from the payment of a state tax im- 
posed on foreign heirs and legatees; Sucees- 
sion of Dufour, 10 La. Ann. 391; Succession 
of Crusius, 19 id . 369; and by the “most fa- 
vored nation” clause of the treaty with Italy, 
a subjeet of that country is likewise exempt 
from the same tax; Succession of Rixner, 

48 La. Ann. 552, 19 South. 597, 32 L. R. A. 
177. 

The right of a state, in the absence of a 
treaty, to declare an alien capable of inher- 
itance or taking property and holding the 
same within its borders, is not precluded by 
the constitution of the United States; Art 
I, § 10, declaring that no state shall enter 
into any treaty, alliance or confederation; 
Blythe v. Hinckley, 180 U. S. 333, 21 Sup. 
Ct. 390, 45 L. Ed. 557. 

An alien woman acquires citizenship by 
her marriage to an American, though she be 
an immigrant about to be deported; Hop- 
kins v. Fachant, 130 Fed. 839, 65 C. C. A. 1. 

After the termination of the marital re- 
lation, a woman who has acquired citizen- 
ship by marriage may retain it by continu- 
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lng in the Unlted States. She may renounce 
lt before a court having jurisdiction to 
naturalize aliens. If she reside abroad she 
may retain her citizenship by registering 
with a Uuited States consul within the year; 
Act of Mareh 2, ’OT. 

The right to exclude or to expel aliens in 
war or iu peace is an inherent and inalicna- 
ble right of every independent nution; Fong 
Yue Ting v. U. S., 149 U. S. 09S, II» Sup. Ct. 
1010, 37 L. Ed. 905; so in Englaud; [1891] 
A. C. 272. Congress may exclude aliens alto- 
gother and prescribe the conditious upon 
which they may come to thls country; U. S. 
v. Uitty, 20S U. S. 393, 2S Sup. Ct 39G, 52 
L. Ed. 543; and may have its policy in that 
respect enforced exclusively through execu- 
tive otficers without judicial intervention; 
The Chiuese Exclusion Case, 130 U. S. 581, 
9 Sup. Ct. G23, 32 L. Ed. 10GS; Nishimura 
Eldn v. U. S., 142 U. S. G51, 12 Sup. Ct. 330, 
35 L. Ed. 1140; Lcm Moon Sing v. U. S., 
15S U. S. 53S, 15 Sup. Ct. 907, 39 L. Ed. 1082; 
Fok Ying Yo v. U. S., 1S5 U. S. 290, 22 Sup. 
Ct. GS6, 40 L. Ed. 917; Kaoru Yamataya v. 
Fisher, 1S9 U. S. 80, 23 Sup. Ct. Gll, 47 L. 
Ed. 721. 

What classes are excluded : Alien anar- 
chists; U. S. v. Williams, 194 U. S. 279, 
24 Sup. Ct. 719, 48 L. Ed. 979; all idiots, in- 
sane persons, paupers, or persons likely to 
become a public charge, persons suffering 
from a loathsome disease, persons who have 
been eonvicted of a felony or other infaraous 
crime or misdcmeanor involving moral turpi- 
tude, polygamists, and also any person whose 
ticket or passage is paid for with the money 
of another, or who is assisted by others to 
come, unless it is satisfactorily shown that 
such pcrson does not belong to one of the 
forcgoing excluded classes or to the class of 
contract laborers; 20 Stat. L. 10S4, U. S. 
Comp. Stat. 1901, p. 1294; Kaoru Yamataya 
v. Fislicr, 1S9 U. S. SG, 23 Sup. Ct. 011, 47 
L. Ed. 721; alien women for the purpose of 
prostitution or for any other immoral pur- 
pose are excluded ; U. S. v. Bitty, 20S U. S. 
393, 28 Sup. 396, 52 L. Ed. 543; and their 
lmportation is a crime against the TTnited 
States ; Act Feb. 20, 1907, 34 Stat. L. S98. 

As to the exclusion of Chinese arnl Japan- 
ese, see those titles. 

As to the nature of an alien’s relation to 
the government, see Allegiance. 

It is unlawful for any alien person or cor- 
poration to acquire, hold or own real estate 
or any interest therein in any of the terri- 
tories of the United States, or in the Dis- 
trict of Columbia, except such as may be 
acquired by inheritance or in good faith in 
the ordinary course of justice in tbe eollec- 
tion of debts, except where the right to hold 
and dispose of lands in the United States is 
secured by existing treaties witb sueh for- 
eign countries. Corporations of which more 
than twenty per cent. of the stock is held 
by alieus coiue within the same category; 


24 U. S. Stat L. 470; 1 R. S. Suppl. p. 556. 

Foreign governineuts aiul their repre. en a- 
tives may own real estate for legatior.s or 
residences in the District of Columbia; 1 
R. S. Suppl. 582. 

An alien has a right to acquire personal 
estate, make and enforce contracts in rela- 
tion to the sanie; he is protected from in- 
jurics and wrongs to his person and prop- 
erty; he may sue and be sucd; 7 Co. 17; 
Dyer 2 b; Judd v. Lawrence, 1 Cush. (Mass.) 
531; Siatter v. Carroll, 2 Sandf. Cli. (X. Y.) 
5S2; Taylor v. Carpenter, 2 Woodh. & M. 1, 
Fed. Cas. No. 13,7S5; De Laveaga v. Wil- 
liams, 5 Sawy. 573, Fed. Cas. No. 3,759; Alr- 
hart v. Massieu, 9S U. S. 491, 25 L. Ed. 213; 
Carlisle v. U. S., 10 Wall. (U. S.) 147, 21 
L. Ed. 426; McNair v. Toler, 21 Minn. 175; 
Crashley v. Pub. Co., 179 N. Y. 27, 71 N. E. 
25S, 1 Ann. Cas. 19G. A state may debar an 
alien from holding stock in its corporatious 
or admit him to that privilege on such terms 
as it may prescribe; State v. Ins. Co., 70 
Coun. 590, 40 Atl. 465, GG Am. St Rep. 13S. 

Ile may be an executor or administrator 
unless prohibited by statute; Cutler v. IIow- 
ard, 9 Wis. 309; 1 Schouler‘s Ex’rs, 270, 537; 
Carthey v. Webb, G N. C. 2GS. 

Discrimination in favor of local creditors 
is not unconstitutional where the effeet of 
judgment in favor of an alieu creditor would 
be to remove a fund to a foreign country 
there to be administered in favor of for- 
eign creditors; The Disconlo Gesellschaft v. 
Umbreit, 20S U. S. 570, 2S Sup. Ct. 337, 52 
L. Ed. G25. See 21 H. L. R. 537. 

In England no alicn can own a British 
ship or any share of one. Ile has no legal 
remedy in respect of an act of state. ile 
will not be heard in an English court of law 
to complain of the acts of the English gov- 
ernment. Ile has the protection of the laws 
of Englaud against all private persons who 
do him an injury, but between him and the 
servants of the Crown, the laws are sllent; 
18 L. Q. Rev. 47. 

See Pollock, Torts, as to what extcnt a 
resident alien is or ought to be protected 
against acts of state; See Goveknmental 
Acts. 

An alien may hold lands in Mexico, as a 
native, except that if within twenty leagues 
of the Nortliern frontier, he must have the 
consent of the government and if within five 
leagues of the coast, the consent of Con- 
gress; Taylor, M-ex. Code. 1902, 313. The 
ordiuary case of a sailor deserting wbile on 
shore leave is not comprehended by tbe pro 
visions of the immigration act of March 3, 
1903, making it the dutv of any otficer in 
charge of any vessel bringing an aiien to 
tlie United States to adopt precautions to 
prevent the landing of such alien; Taylor v. 
U. S., 207 U. S. 120, 2S Sup. Ct. 53, 52 L. 
Ed. 130. 

An alien, even after being naturalized, is 
ineligible to the otfice of president of the 
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Uniled States, and in .some states, as in New 
York, to tliat of governor; he eannot be a 
rnember of Congress till the expiration of 
seven years after his naturalization. An 
alien can exercise no politieal rights what- 
ever; he cannot, tkerefore, vote at any po- 
litieal election, fill any ofiiee, or serve as a 
juror. See Bryce, Am. Com.; Collins v. Ev- 
ans, 6 Jolins. (X. Y.) 333. The disabilities of 
aliens may be removed and they may become 
citizcns, under the provisions of the acts of 
Congrcss. 

Às to the ease of alien cnemies, see that 
title. As to contracts for alien labor, see 
Labor. 

As to their riglit to bring actions for death 
by wrongful act, see Death. See Chinese; 
DEror.TATioN; Immigration; Japanese; Cit- 
izen; Naturalization; Treaty; Expatria- 
tion; Parties. 

ALIEN ENEMY. One who owes allegiance 
to the adverse belligerent. 1 Ivent 73. 

He who owes a temporary but not a per- 
manent allegiance is an alien enemy in r v e- 
spect to aets done during such temporary 
allegiance only; and when his allegiance 
tcrminates, his hostile ckaracter terminates 
also ; 1 B. & P. 163. 

Alien enemies are said to have no rigkts, 
no privileges, unless by the king’s special 
favor, during time of war; 1 Bla. Com. 372; 
Bynkerskoek 1D5; 8 Term 16G. But the ten- 
dency of modern law is to give them pro- 
tec-tion for person and property until or- 
dered out of the country. If resident with- 
in the country, they may sue and be sued; 
2 Kent 63; Clarke v. Morey, 10 Jolins. (N. Y.) 
09; Eussel v. Skipwith, 6 Biun. (Pa.) 241; Zack- 
arie v. Godfrey, 50 111. 1S6, 99 Am. Dee. 506; 
thev may be sued as nonresident defendants; 
McYeigh v. U. S., 11 Wall. (U. S.) 259, 20 L. 
Ed. S0 ; Dorsey v. Kyle, 30 Md. 512, 96 Am. 
Dec. 617; and may be served by publication, 
even though they had no actual notice, be- 
ing within the kostile lines; Dorsey v. 
Tkompson, 37 Md. 25. Partnership with a 
foreigner is dissolved by the same event that 
makes him an alien enemy; Ilanger v. Ab- 
bott, 6 Wall. (U. S.) 532, 18 L. Ed. 939. See 
War. 

ALIEN AND SEDITION LAWS. See Se- 

DITION. 

ALIENAGE. The eondition or state of an 
alien. 

ALIENATE. To convey ; to transfer. Co. 
Litt. 118 b. Alicn is very commoiily used in 
the same sense; 1 Washb. R. P. 53. 

ALIENATI0N. The transfer of the prop- 
erty and possession of lands, tenements, or 
other things, from one person to another. 
Termes de la Ley. 

It is particularly applied to absolute con- 
veyances of real property; Conover v. Ins. 
Co., 1 N. Y. 290, 294. See Conveyance; 
Dr. ed. 


By matier of rccorcL may bc; Privatc acts 
of the lcgislature; grants, pateuts of lands, 
lines, common rccovcry. See Conveyance; 
Deed; Grant; Fine; Common Recoveky; 
Devise; Will. 

In Medical Jurisprudence. A generic term 
denoting the different kinds of aberration of 
the human understanding. 1 Beck, Med. Jur. 
535. See Insanity. 

ALIENATION 0 F AFFECTI0NS. The 

rank and condition of the defendant cannot 
be eonsidered in assessiDg damages, though 
his occupation and perhaps his social posi- 
tion may be sliown; Bailey v. Bailey, 94 Ia. 
59S, 63 N. W. 341 ; and evidence of the con- 
dition of defendant as to means is not ad- 
missible. Sucli evidence must be coufined to 
general reputation and not extended to par- 
ticulars; Kniffen v. McConnell, 30 N. Y. 285; 
Ckellis v. Chapman, 125 N. Y. 214, 26 N. E. 
308, 11 L. R. A. 7S4; 2 Fost. & F. 160. In 
otlier eases it is said that “evideuce of tlie 
defendant’s property was admissible to show 
the extent of the injury” ; Lawreuee v. Cooke, 
56 Me. 187, 96 Am. Dec. 443; Bennett v. 
Beam, 42 Mich. 346, 4 N. W. 8, 36 Am. Rèp. 
442 ; Allen v. Baker, 86 N. C. 91, 41 Am. Rep. 
444. 

Sèe Entice. 

ALIENATI0N 0FFICE. An office in Eng- 
land to which all writs of covenants and en- 
tries were carried for the recovery of fines 
levied thereon. 

ALIENEE. One to whom an alienation is 
made. 

ALIENI GENERIS (Lat.). Of another 
kind. 

ALIENI JURIS (Lat.). Subject to the au- 
thority of another. An infaut who is uuder 
the autkority of his father, or guardian, and 
a wife under the power of lier husbaud, are 
said to be alicni juris. See Sui Juris. 

ALIENIGENA (Lat.). One of foreigu 
birth; an alien. 7 Coke 31. 

ALIEN0R. He who makes a grant or 
alienation. 

ALIGNMENT. The aet of laying out or 
adjusting a line. The state of being so laid 
out or adjusted. The ground plan of a rail- 
way or otker road or work as distinguished 
from its profile or gradieuts. Village of 
Cliester v. Leonard, 6S Coun. 495, 37 Atl. 
397. 

ALIMENT. In Scotch Law. To support; 
to provide with neeessaries. Paterson, 
Comp. §§ S45, S50. 

Maintenauce; support; an allowance 
from the husband’s estate for the support 
of the wife. Paterson, Comp. § 893. 

In Civil Law. Food and otker thiugs nec- 
essary to the support of life ; money allowed 
for tlie purpose of procuring these. Dig. 50. 
16. 43. 
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ln Common Law. To supply with neces- 
saries. Purcell rurcell, 3 Edw. Ch. (N. Y.) 
194. 

ALIMENTA (Tat. alcrc , to support). 
Things necessary to sustain life. 

Undcr the term are included food, clothing, and a 
house; water also, it ls said, in those regions 
where water is sold ; Calvinus, Lex.; Dig. 50. 16. 43. 

ALIMONY. Thc allowance which a hus- 
bantl by order of court pays to his wife, liv- 
ing separate froiu him, for her maintenance. 
2 Bish. Marr. & D. 351; Chase v. Chase, 55 
Mc. 21; Odorn v. Odom, 3G Ga. 2SG. 

It is also commonly used as equally ap- 
plicahle to all allowances, wliether annual 
or in gross, made to a wife upou a decree of 
divorce. Burrows v. Burple. 107 Mass. 452. 
Barsons v. Barsons, 9 N. II. 309, 32 Am. Dec. 
3G2; Buckminster v. Buckmiustcr, 3S Vt 
24S. SS Am. Dec. C52 ; Iledrick v. Iledrick, 
28 Ind. 291. 

Alunony pcndcnte litc is that ordered dur- 
ing tlie peudency of a suit in divorce. 

Pcnnancnt alimony is tliat ordered for the 
use of the wife after the termination of the 
suit for divorce during their joint lives. 

To entitle a wife to permanent alimony, 
the following conditions must be coinplied 
with: 

First y a legal and valid marriage must be 
proved; 1 Rob. Kcel. 4S4 ; Purcell v. Bur- 
cell, 4 Ileu. & M. (Va.) 507; McGee v. McGee, 

10 Ga. 477; 5 Sess. Cas. N. S. Sc. 12SS; 
Bowman v. Bowmaii. 24 111. App. 1G5. It 
will uot be allowed wliere the marriage is de- 
nied ; Ilite v. Ilite, 124 Cal. 3S9, 57 Bac. 227, 
45 L. R. A. 793, 71 Am. St. Rep. S2; McKen- 
ua v. McKenna, 70 111. App. 340; Vreeland 
v. Vrecland, 1S N. J. Eq. 43; Collins v. Col- 
lins, 71 N. Y. 209; but sce Schomvald v. 
Schonwald. 02 N. C. 219. But it has been held 
that where tliere had been a marriage whicb 
was void because the woman had another 
husband, alimony would be allowed; Cray 
v. Cray, 32 N. J. Eq. 25. So wliere there 
had been marriage ceremony, but its legality 
was questioned ; Reifschneider v. Reif- 
.schneider, 241 111. 92, S9 N. E. 255. In Brink- 
ley v. Briukley, 50 N. Y r . 1S4, 10 Am. Rep. 
4G0, it was hehl that where the marriage is 
denied, the court will pass upon the qnes- 
tiou for the purpose of an applicatiou for 
alimony, and grnnt it if there is a l’air pre- 
sumption of marriage. 

Sccond , by the common law the relation of 
lmsband and wife must continue to subsist; 
for which rcason no alimony could be award- 
ed upon a divorce a vinculo matrimonii, or 
a sentence of nullity ; 1 Lee, Eccl. G21; Fisch- 

11 v. Fischli, 1 Blackf. (Ind.) 3G0, 12 Am. 
Dcc. 251; Davol v. Davol, 13 Mass. 2G4 ; 
Jones v. Jones, 1S Mc. 30S, 3G Am. Dee. 723; 
Ilolmes v. Holmes, 4 Barb. (N. Y.) 295 ; Crane 
v. Meginnis, 1 Gill & J. (Md.) 4G3, 19 Am. 
Dee. 237; Ricliardson v. Wilson, S Yerg. 
(Tenn.) 67. This rule, however, has been 


very generally changed by statute ln this 
country; 2 Bish. M. & D. § 37G. 

Thinl , the wife must be soparated fro n 
the hed and boanl of her husband (or by 
divorce a vhuniJo matrimonii) l»y judi- 
cial dcoroe; voluntary separation, for \\hat- 
ever cause, is insullkiont. And. as a goiieral 
rule, tbe alimony must be awarded by the 
sarne decree wliioh grants the separation, nr 
at least in the same suit, it not biing gni- 
erally competent to niaintain a subsequent 
and independent suit for tliat purpose; Law- 
son v. Sliotwell. 27 Miss. G30; BankMon v. 
Bankston, id. G92; Lyon v. Lyon, 21 (’onn. 
1S5; Fischli v. Fisoldi, 1 Blackf. (Ind.) 3G0, 
12 Am. Dee. 251; Richardson v. Wilson, 8 
Yerg. (Tcnn.) G7. Thc right to alimony nced 
not be determined in tlie suit for divoroe, if 
sucli right is reserved in the judgment; Ga- 
luslia v. Galusha, 13S N. Y. 272, 53 N. E. 
1062. 

Fourth , the wife must not be the guilty 
party; Palmer v. Balmer, 1 Paige, Ch. (N. Y’.) 
27G; Dailey v. Dailoy, Wriglit (Ohio) 514; 
Pence v. Bence. G B. Monr. (Ky.) 49G; Lovett 
v. Lovett, 11 Ala. 7G3; Sheafe v. Slieafe, 24 
N. II. 5G4; Hickling v. Hickling, 40 111. App. 
73; Spaulding v. Spaulding, 133 Ind. 122, 32 
N. E. 224, 3G Am. St. Rep. 534 ; but in some 
states there are statutes in ternis wliieh per- 
mit tlie court, in its discretion. to deoree ali- 
mony to the guilty wife ; 2 Bish. M. & D. 
37S; [1892] Brob. Div. 1; and cominued 
adultery of wife after divorce, is no grouml 
for vacating a previous order allowing ber 
permanent alimony; Cole v. Cole, 35 111. App. 
544; Brooks v. Brooks, 1S W. N. C. (Ba.) 115. 

It is said to be usual in a divoree deoree 
in England to add tlie words dum sola ct 
casta (while she remains unmaiTied and 
ehaste), ,k no doul>t for the reasou tliat it 
would seem a parody of justice to suggest 
tliat'a woman should lose her allowance if 
she marries again. but should liot lose it if 
slie lives witli a man as his mistress. When 
indeed the reputation of the wifc is spotless, 
these words may be omitted.” [1S9S] B. 158. 

It may be tbat a divorce is refused and yot 
alimony allowed to tlie wife, btit not if tbe 
husband is willing to be reeonciled on prop- 
er terms and has not ahamloned her; Latli- 
am v. Latham, 30 Gratt. (Va.) 307. 

In California, a divorce liaving boen de- 
creed against a non-resident, an order for 
alimony and for custody of ehildron was va- 
cated on appoal: 30 Am. Law Rov. G01, with 
elahorate discussion and criticism of this 
ruling. A decree for it cannot bc madc 
against a dcfcndant wlio is not scrved witli 
process for appearance, does not appear. or 
lias no property within control of the court: 
Lynde v. Lynde, 54 N. J. Eq. 473, 35 Atl. G41. 
Whether it can bc had after a fmal decree 
in tlie divoree case whicli is silent as to it, ex- 
cept througli amendment of decree, qucurc; id. 

Wliere a judgment for alimony is rendored 
in a court of one state, its enforccment in 
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another. y according to tlie laws of tbe latter, 
is not a deprivation of property without due 
process of law; Lynde v. Lynde, 1S1 U. S. 
1S3, 21 Sup. Ct. 555, 45 L. Ed. 810. 

Alimony penilcnte lite is granted much 
more freely than permancnt alimony, it be- 
ing very much a matter of course to allow 
the former. unless the wife has sufficient 
separate property, upon the institution of a 
suit; 1 Ilagg. Ecci. 773; 1 Curt. Eccl. 444; 
Logan v. Logan, 2 B. Monr. (Ky.) 142; Col- 
lins v. Collins, 2 Taige Ch. (N. Y.) 9; Rose 
v. Rose, 11 Paige Cli. (N. Y.) 16G; Ilardiug 
v. Ilardiug, 40 111. App. 202; either for the 
purpose of obtaining a separation from bed 
and board; Smith v. Smith, 1 Edw. Ch. (N. 
Y.) 255; a divorce a vinculo matrimonii; 
Ryan v. Iiyau, 9 Mo. 539; Jones v. Jones, 1S 
Me. 30S, 3G Am. Dec. 723; Hewitt v. Hewitt, 
1 Bland Ch. (Md.) 101; or a sentenee of nul- 
lity, and whcther the wife is plaintiff or de- 
fendant. The reason is that it is improper 
for the parties to live in matrimonial co- 
habitation during the pendency of such a 
suit, whatever may be its final result. She 
need only show probable ground for divorce 
to entitle her to alimony; Wooley v. Wooley, 
24 111. App. 431. Upon the same principle, 
the husband who has all the money, while 
the wife has none, is bound to furnish her, 
whether plaintilf or defendant, with the 
means to defray her expenses in the suit; 
Jones v. Jones, 2 Barb. Ch. (N. Y.) 146; Story 
v. Story, Walk. Ch. (Mich.) 421; Daiger v. 
Daiger, 2 Md. Ch. Dec. 335 ; Tayman v. Tay- 
man, 2 Md. Ch. Dec. 393. See Taylor v. Tay- 
lor, 4G N. C. 528. This alimony ceases as 
soon as the fâult of the wife is finally deter- 
mined; Dawson v. Dawson, 37 Mo. App. 207. 

It has been held tliat a court of chancery 
has jurisdiction to grant alimony to a wife 
wlien the conduct of the husband renders it 
unsafe for her to live with him or he turns 
her out of doors; Almond v. Almond, 4 Rand. 
fYa.) GG2, 15 Am. Dec. 7S1; but there is a 
confiic-t of decisions as to whether, without 
a statute, an independent suit for alimony 
can be sustained; see 12 Am. Dec. 257, note, 
where the cases supporting both views are 
collected. Is not a matter of independent 
claim or right, but is incidental to a suit 
for divorce or other relief between husband 
and wife; Lynde v. Lynde, 54 N. J. Eq. 473, 
35 Atl. 641. 

Alimony is not a sum of money nor a spe- 
cific proportiou of the liusband’s estate giv- 
en absolutely to the wife, but it is a con- 
tinuous allotment of sums payable at regu- 
lar intervals, for her support from year to 
year; Walliugsford v. Wallingsford, G Harr. 
& J. (Md.) 4S5; Parsons v. Parsons, 9 N. II. 
309, 32 Am. Dec. 362; Clark v. Clark, 6 W. & 
S. (Pa.) 85; Miller v. Miller, 75 N. C. 70; 
Phelan v. Phelan, 12 Fla. 449 ; Crain v. Ca- 
vana, G2 Barb. (N. Y.) 109; but in some 
states statutory allowances of a gross sum 
have beeu given to the wife under the name 


of alimony; see Tarsons v. Parsons, 9 N. H. 
309, 32 Am. Dec. 362; Lyon v. Lyon, 21 Conn. • 
1S5; Ilerron v. Herron, 47 Öhio St. 544, 25 
N. E. 420, 9 L. R. A. GG7, 21 Am. St. Rep. 854; 
Burrows v. Purple, 107 Mass. 428; McClung 
v. McClung, 40 Mich. 493; Ross v. Ross, 78 
111. 402; Williams v. Williams, 3G Wis. 3G2; 
Miller v. Clark, 23 Ind. 370; Blankenship v. 
Blankenship, 19 Kan. 159; Ex parte Spenc-er, 

83 Cal. 4G0, 23 Pac. 395, 17 Am. St. Rep. 2G6. 
This would be enforced by the courts; Wil- 
son v. Hinman, 182 N. Y. 40S, 75 N. E. 23G, 2 
L. R. A. (N. S.) 232, 10S Am. St. Rep. S20, 
citing to the same effect Storey v. Storey, 
125 111. G08, 1S N. E. 329, 1 L. R. A. 320, 8 
Am. St. Rep. 417; followed in Whitney v. 
Wareliouse Co., 1S3 Fed. .678, 106 C. C. A. 2S; 
if in gross it should uot ordinarily exceed 
one-half the husband’s estate; McCartin v. 
McCartin, 37 Mo. App. 471. It must secure to 
her as wife a maintenance separate from 
her husband; an absolute title in specific 
property, or a sale of a part of the husband’s 
estate for her use, cannot be decreed or con- 
firmed to her as alimony; 3 Hagg. Eccl. 322 ; 
Maguire v. Maguire, 7 Dana (Ky.) 1S1 ; Wal- 
lingsford v. Wallingsford, 6 Harr. & J. (Md.) 
485; Purcell v. Purcell, 4 Hen. & M. (Va.) 
507 ; Rogers v. Vines, 2S N. C. 293. Nor is 
alimony regarded, in any general sense, as 
the separate property of the wife. Henee 
she can neither alienate nor charge it; Ro- 
maine v. Chauncey, 60 Hun 477, 15 N. Y. 
Supp. 198; if she suffers it to remain in 
arrear for more than one year, it has been 
held that she cannot generally recover such 
arrears; 3 Hagg. Eccl. 322 ; if she saves any- 
thing from her annual allowance, upon her 
death it will go to her husband; Clark v. 
Clark, 6 W. & S. (Pa.) S5; Sterling v. Ster- 
ling, 12 Ga. 201 ; if there are any arrears at 
the time of her death, they cannot be recov- 
ered by her executors; 8 Sim. 321 ; S Term 
545; Clark v..Clark, 6 W. & S. (Pa.) S5; as 
the husband is only bound to support his 
wife during his own life, her right to alimony 
ceases with his death; Smith v. Smith, 1 
Root (Conn.) 349 ; Sloan v. Cox, 4 Ilayw. 
(Tenn.) 75; Jamison v. Jamison, 4 Md. Ch. 
Dec. 2S9; Wilson v. Hinman, 182 N. Y. 40S, 

75 N. E. 23G, 2 L. R. A. (N. S.) 232, 10S Am. 
St. Rep. 820 ; Wagoner v. Wagoner, 132 Mich. 
343, 93 N. W. SS9; Lockwood v. Krum, 34 
Ohio St. 1; Whitney v. Elevator & Ware- 
house Co., 1S3 Fed. G7S, 106 C. C. A. 2S; Mar- 
tin v. Martin, 33 W. Va. G95, 11 S. E. 12; 
Storey v. Storey, 23 111. App. 55S; Stahl v. 
Stahl, 114 111. 375, 2 N. E. 1G0; Casteel v. 
Casteel, 38 Ark. 477; and see Miller v. Mil- 
ler, 64 Me. 4S4; In re Lawton, 12 R. I. 210; 
and it ceases upon reconciliation and co- 
liabitation. The cases upon the effect of the 
husband’s death upon a decree for alimony 
involve the question whether alimony is to 
be considered merely as support to which 
the wife is entitled by virtue of the marital 
relation, or as her interest in the joint prop- 
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erty. They are collected in a note in 2 L. R. 
A (N. S.) 232, where it is said that they can- 
not be satisfactorily harnionized on either 

theory- 

Its amount is»liable at any time to be in- 
creased or diminished at the discretion of 
the court; 8 Siin. 315; Clark v. Clark, G W. 
& S. (Pa.) 85; and the court may insert a 
provision in the decree allowing any inter- 
ested party thereafter to apply, on account 
of changed conditions, for a modification of 
the amount allowed; Stahl v. Stahl, 59 Ilun 
C21, 12 N. Y. Supp. 854. If, liowever, tlie 
right is not reserved in the decree or given 
by statute, the amount cannot subsequently 
be varied in the case of absolute divorce; 
Howell v. Ilowell, 104 Cal. 45, 37 Pac. 770, 
43 Am. St. Rep. 70; Wallier v. Walker, 155 
N. Y. 77, 49 N. E. GG3; otherwise under a 
decree for separation; Taylor v. Taylor, 93 
N. C. 418, 53 Am. Rcp. 4G0. And where a 
statute authorizes the amount decreed for 
alimony to be changed, it cannot operate 
retrospectively, as thereby it would depnve 
the person of property without due process 
of law; Livingston v. Livingston, 173 N. Y. 
377, GG N. E. 123, 61 L. R. A. 800, 93 Am. 
St. Rep. G00. 

Equity has power to modify provisions as 
to alimony and to retain jurisdiction over 
such deerees. Where an agreement between 
the parties provides for something more than 
alimony (as where it binds the liusband to 
pay the wife a certain sum until her death, 
irrespective of whether she survives him or 
not, and transfers certain property to her 
absolutely and to trustees to pay her an al- 
lowance during her life and such agreement 
is embodied in the divorce decree), equity 
should not afterwards destroy the agreement 
although the wife marries again; but three 
judges dissented on the ground that the in- 
sertion of such an agreement in the decree 
was improper and that tlie decree should be 
set aside, tlie wife retaining her rights at 
law for the breach of the agreement; Emer- 
son v. Emerson, 120 INtd. 5S4, S7 Atl. 1033. 

The preceding observations respecting the 
nature and incidents of alimony should be 
received with some caution in this country, 
wliere the subject is so largely regulated by 
statute; Burr v. Burr, 10 Paige, Ch. (N. Y.) 
20; id ., 7 Ilill (N. Y.) 207. It is said that 
alimony cannot be regarded as a debt owing 
froiu a husband to wife; Barclay v. Barclay, 
1S4 111. 375, 5G N. E. G3G, 51 L. R. A. 351; 
but that it is ratlier to be considered as a 
penalty imposed for the failure to perform 
a duty; Wetmore v. Markoe, 19G U. S. 74, 
25 Sup. Ct. 172, 49 L. Ed. 390, 2 Ann. Cas. 
2G5; Romaine v. Chauncev, 129 N. Y. 5GG, 
29 N. E. S2G, 14 L. R. A. 712, 2G Am. St. 
Rep. 544. Nor is it a debt within the mean- 
ing of the constitutional inhibition against 
imprisonment for debt ; State v. Cook, GG 
Ohio St. 5GG, 64 N. E. 5G7, 58 L. Ii. A. G25. 

Bouv.—12 


And a discharge in bankruptcy does not bar 
the collection of arrears of alimony and tlie 
allowance for the support of minor children; 
Dunbar v. Dunbar, 190 U. S. 340, 23 Sup. 
Ct. 757, 47 L. Ed. 10S4; Wetmore v. Markoe, 
196 U. S. GS, 25 Sup. Ct 172, 49 L. Ed. 390, 
2 Ann. Cas. 2G5; Deen v. Bloomer, 191 111. 
41G, 61 N. E. 131; and see Beacli v. Beach, 
29 Hun (N. Y.) 181; contra, Arringtou v. 
Arrington, 131 N. C. 143, 42 S. E. 55-1, 92 
Am. St. Rep. 7G9. 

The amount to be awarded depends upon 
a great variety of considerations and is gov- 
erned by no fixed rules; Ricketts v. Ricketts, 
4 Gill (Md.) 105; Burr v. Burr, 7 Ilill (N. 
Y.) 207; Richmond v. ltichmond, 2 N. J. Kq. 
90; McGee v. McGee, 10 Ga. 477; Muir v. 
Muir, 133 ICy. 125, 92 S. W. 314, 2S Ky. L. 
Rep. 1355, 4 L. R. A. (N. S.) 909. The abili- 
ty of the husband, liowever, is a circum- 
stance of more importance than the necessi- 
ty of the wife, especially as regards perma- 
nent alimony; and in estimating his ability 
his entire income will be taken into consid- 
eration, whether it is derived from his prop- 
erty or his personal exertions; 3 Curt. Eccl. 
3, 41 ; McCrocklin v. McCrocklin, 2 B. Monr. 
(Ky.) 370; Bursler v. Bursler, 5 Pick. 

(Mass.) 427; Battey v. Battey, 1 R. I. 212; 
Small v. Small, 28 Neb. &13, 45 N. W. 24S; 
McGrady v. McGrady, 4S Mo. App. GGS. 

Future expectations niav be taken into 
consideration; Cralle v. Cralle, S4 Ya. 19s, 
6 S. E. 12; Ilorinng v. Horning, 107 Mich. 
587, G5 N. AY. 555; Mnir v. Muir, 133 Ky. 125, 
92 S. W. 314, 4 L. R. A. (N. S.) 909 and 
note. But if the wife has separate property; 
2 Phill. 40; or derives income from her per- 
sonal exertions, this will also be taken into 
acconnt. If she has sutficient means to sup- 
port herself in the rank of life in which she 
moved, slie is entitled to no alimony ; Stev- 
ens v. Stevens, 49 Mich. 504, 13 N. W. S35; 
Miller v. Miller, 75 N. C. 70; 2 Ilagg. Cousis. 
203. The rnethod of computation is. to add 
the wife’s annual income to her husband’s ; 
consider what, under all the circumstances. 
should be allowed her out of the aggregate; 
tlien from the sum so determined deduct 
her separate income, and the remainder will 
be the anmial allowance to be made her. 
Tliere are various other circumstances. how- 
ever, beside the husband’s ability, to be tak- 
en into consideration; as, whether the bulk 
of the propertv came from the wife, or be- 
longed originally to the husband; Fishli v. 
Fislili, 2 Litt (Ky.) 337; Robbins v. Robbins, 
101 111. 41G; or was accumulated by the joint 
exertions of both, subsequent to the mar- 
riage; Lovett v. Lovett, 11 Ala. 763; Jeans 
v. Jean.s, 2 Ilarr. (Del.) 142; whether tliere 
are children to be supported and educated, 
and upon wbom their support and education 
devolvcs; Amos v. Arnos, 4 N. J. Eq. 171; 
Fislili v. l’fishli, 2 Litt. (Ky.) 337; McGee v. 
McGee, 10 Ga. 477 ; Emerson v. Emerson, GS 
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Ilnn (N. Y.) 37, 22 N. Y. Supp. GS4; Park- 
hurst v. R;ice, 100 111. 570; Call v. Call. 05 
Me. 407 ; Ilallemau v. Ilalleinan, 05 Ga. 470; 
the nature and extent of the husband’s de- 
lietum; 3 Hagg. Eccl. 657; Turrel v. Turrel, 
2 Jolins. Ch. (N. Y.) 301 ; Williams v. Wil- 
liams, 4 Dec. Eq. (S. C.) 1S3; Sheafe v. 
Sheafe, 24 N. II. 504; the dcmeanor and con- 
duct of the wife towards the lnisbaud who 
desiros cohahitation; Burr v. Burr, 7 ITill 
(X. Y.) 207; Pe.jarnet v. Dejarnet, 5 Dana 
(Ky.) 400; Stewartson v. Stewartson, 15 111. 
145; Jones v. Jones, 05 Ala. 443, 11 South. 
11, 1S L. R. A. 95; the condition in life, place 
of residence, health, and employment of the 
liushand, as demanding a larger or smaller 
sum for his own support; 1 Hagg. Eccl. 520, 
532; tlie condition in life, circumstances, 
health, place of residence, and consequent 
necessary expenditures of the wife; Bursler 
v. Bursler, 5 Pick. (Mass.) 427; Ricketts v. 
Ricketts, 4 Gill (Md.) 105; Lovett v. Lovett, 
11 Ala. 703; the age of the parties; Miller 
v. Miller, 0 Johns. Ch. (N. Y.) 91; Ricketts 
v. Ricketts, 4 Gill (Md.) 105; Schlosser v. 
Schlosser, 29 Ind. 4SS; tlie ability of the 
husband to work ; Canine v. Canine, 1G S. 
W. 307, 13 Ky. L. Rep. 124; Snedager v. Kiu- 
caid. 00 S. W. 522, 22 Ky. L. Rep. 1347; 
Furth v. Furth (N. J.) 39 Atl. 128; and 
whatever other circumstances may address 
theuiselves to a sound judicial discretion. 

So far as any general rule can be deduced 
from the decisions and practice of the courtS, 
the proportion of the joint income to be 
awarded for permanent alimony is said to 
range from one-half, where the property 
came from the wife (2 Phill. 235), to oue- 
third, which is the usual amount; 29 L. J. 
Mat. Cas. 150; Ricketts v. Ricketts, 4 Gill 
(Md.) 105: Forrest v. Forrest, 8 Bosw. (N. 
Y.) 640; Musselman v. Musselman, 44 Ind. 
100; Turner v. Turner, 44 Ala. 437; or 
even less; Draper v. Draper, 08 111. 17; 
Garner v. Gamer, 38 Ind. 139. In case 
of alimony pendente lite , it is not usual to 
allow more than about one-fifth, after de- 
ducting the wife’s separate income; 2 Bish. 
Mar. Div. & Sep. § 945; and generally a less 
proportion will be allowed out of a large es- 
tate than a srnall one; for, thougli no such 
mle exists in respect to permanent alimony, 
there may he good reasons for giving less 
where the question is on alimony during the 
suit; when the wife should live in seclusion, 
and needs only a comfortable subsistence ; 
2 Phill. Eccl. 40. See Llamosas v. Llamosas, 
4 Thomp. & C. (N. Y.) 574; Briggs v. Briggs, 
30 Ia. 383; Harrell v. Harrell, 39 Ind. 185; 
Williams v. Williams, 29 Wis. 517. 

Courts will take judicial notice that' it is 
not infrequent in divorce proceedings for 
parties to agree on details of alimony; 
Whitney v. Warehouse Co., 183 Fed. G78, 100 
C. C. A. 28. 

An action upon a decree for alimony may 


be maintained in a court of another state 
where the amount is fixed and presently due 
and enforceable, but not when pnyable in 
future instalments; Ilunt v. Monroe, 32 
Ftah, 428, 91 Fac. 209, 11 L. R. A. (N. S.) 
249, where the cases are critically reviewed; 
Page v. Page, 189 Mass. 85, 75 N. E. 92, 4 
Ann. Cas. 290; eontra , where there is pow’er 
to change the decree for payments; Mayer 
v. Mayer, 154 Mich. 386, 117 N. W. S90, 19 
L. R. A. (N. S.) 245, 129 Am. St. Rep. 477. 
Generally speaking, when a decree is ren- 
dered for alimony payable in instalments, 
the right to such instalments becomes abso- 
lute and vested upon becoming due and is 
protected by the full faith and credit clause 
of the United States constitution, provided, 
that no modification of the decree has been 
made prior to the maturity of the instal- 
ments. This general rule does not obtain 
where, by the law of the state in which such 
judgment is rendered, the right to such fu- 
ture alimony is discretionary wdth the court 
w r hich made the decree, to such an extent 
that no absolute or vested right attaches to 
receive the instalments ordered to be paid; 
even although no application to annul or 
modify the decree in respect to alimony had 
been made prior to the instalments becoming 
dne; Sistare v. Sistare, 218 U. S. 1, 30 Sup. 
Ct. 6S2, 54 L. Ed. 905, 28 L. R. A. (N. S.) 
1008, 20 Ann. Cas. 1001. 

Though an^action on a decree for alimony 
rendered in one state may be maintained in 
another state if the amount payahle is fixed 
and presently due, yet a decree for alimony 
becoming due in the future and payable in 
instalments is not a final decree enforceable 
in another state, within the full faith and 
credit clause, until the court which rendered 
it fixes the speeific amount due; Hunt v. 
Monroe, 32 Utah, 428, 91 Pac. 209, 11 L. R. 
A. (N. S.) 249; Israel v. Israel, 148 Fed. 
576, 79 C. C. A. 32, 9 L. R. A. (N. S.) 1168, 
8 Ann. Cas. 697. 

Although judgments are, by statute, liens 
on the defendant’s real estate, a decree for 
alimony payable by instalments does not 
create a lien unless the record affirmatively 
shows that the court so intended; Scott v. 
Scott, 80 Kan. 489, 103 Pac. 1005, 25 L. R. A, 
(N. S.) 132, 133 Am. St. Rep. 217, 18 Ann. 
Cas. 504, and note. It is held that a decree 
for aliinony in gross operates as a lien on tlie 
husband’s lands; Holmes v. Holmes, 29 N. 
J. Eq. 9; Coffinan v. Finney, 05 Ohio St. 61, 
61 N. E. 155, 55 L. R. A. 794; so of a month- 
ly allowance; Raymond v. Blancgrass, 36 
Mont. 449, 93 Pac. 648, 15 L. R. A. (N. S.) 
970; but it is held that in the absence of a 
statute there is no lien; Kerr v. Kerr, 216 
Pa. 041, 00 Atl. 107, 9 Ann. Cas. S9; S\vansen 
v. Swansen, 12 Neb. 210, 10 N. W. 713; 
Kurtz v. Kurtz, 38 Ark. 119; In re Lawton, 
12 R. I. 210; Campbell v. Trosper, 108 Ky. 
002, 57 S. W. 245. A New York decree di- 
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reeting the husband to mortgage his New j 
Jersey lancls to secure aliniony will not be 
enforced in New Jersey; Lullock v. Bulloek,' 
52 N. J. Eq. 551, 30 Atl. G7G, 27 L. R. A. 213, j 
40 Am. St. Rep. 52S. 

Alimony, suit money and counsel fees can- 
not be allowed to the hnsband; State v. Tem- 
pleton, 18 N. D. 525, 123 N. \V. 2S3, 25 L. U. 
A. (N. S.) 234; Hoagland v. Iloagland, 19 
Utah 103, 57 Pac. 20. Some allowance was I 
made in Casey v. Casey, 110 Ia. 055, 88 N.! 
W. 957, and 5 Quebee Pr. Itep. 137, under | 
peeuliar circumstances. 

For an outside agreement for support of; 
wife, not niade part of a decree, see Dunbar 
v. Dunbar, 190 U. S. 340, 23 Sup. Ct. 757, 47 
L. Ed. 10S4. 

See notes in 34 L. R. A. 110, and 25 L. R. 
A. (N. S.) 234. 

ALI0 INTUITU. Under a different as- 
pect; w T ith respect to another ease or condi- 
tion. 0 M. & S. 231. See Diverso Intuitu. 


by a party to a suit, and the proof adduoed 
in their support. 

It is a general rule of evidence tlrat tne 
allcgütn and in'ohiita niust corre^poinl; that 
is, the proof must at least be sulticieutly e\- 
tensive to cover all the allegations of tlie 
party whioh are inaterial; 1 Greenl. Ev. § 
51; The Sarah Ann, 2 Sumn. 2o0, Fed. Cas. 
No. 12,542; White v. Noland, 3 Mart. N. S. 
(La.) <530; P>oone v. Chilcs, 10 Pet. (U. S.) 
177, 9 L. Ed. 3S8. 

ALLEGATI0N. The assertion, deelara- 
tion, or statement of a party of what he can 
prove. 

In Ecclesiastical Law. d'he statement of 
che facts intended to be relied on in support 
of a contested snit. 

It is applied either to the libel, or to the answer 
of the respondent setting forth new faets, the latter 
being, however, generally called the dcfe?isive alle - 
gation. See 1 Browne, Civ. Law, 472, 473, n. 

ALLEGATION 0F FACULTIES. A state- 


ALITER (Lat.). Otbcrwise; as otherwise 
held or decidcd. 

ALIUNDE (Lat.). From another place. 
Evidence alittndc ( i. e. from without the 
will) may be reeeived to explain an ambigui- 
ty in a will. 1 Greeul. Ev. § 291. The word 
is also used in the same sense with respect 
to the admission of evidencc to modify or 
explain other documeuts, generally treated 
as eonclusive. 


ment made by tbe wife of tlie property of her 
luisband, for the puriiose of obtaining ali- 
mony. Lovett v. Lovett, 11 Ala. 703; Wright 
v. Wright, 3 Tex. IGS. 

To sueh an allegation the husband makes 
answer, upon which the amount of aliinonv 
is determined; 2 Lee, Eccl. 593; 3 Phill. 
Eccl. 3S7; or she may produce other proof, 
if neeessary fn eonseiiuence of his faihire to 
make a full and complete disclosure; 2 Ilagsr. 
Cons. 199; 2 Bish. M. & Div. § 10S2. 


ALL. Completely, wholly, the whole 
amount, quantity or numher. 

It is frcqucntly used in the sense of “each” 
or “every one ofSherburne v. Sischo, 143 
Mass. 442, 9 N. E. 797; Towle v. Delano, 144 
Mass. 100, 10 N. E. 709; 54 L. J. Q. B. 539; 
and is a general ratlier than a universal 
term, to he understood in one sense or the 
other aceording to the demands of sound rca- 
son; Kieffer v. Ehler, 1S Pa. 391; 9 Ves. Jr. 
137. As to its use in a will, see Devise. 

ALL AND SINGULAR. All without ex- 
ceptiom 

ALL FAULTS, A term in comrnon use in 
the tradc. A sale of goods with “all faults,” 
in the absenee of fraud on the part of the 
vendor, covers all such faults and defects as 
are liot inconsistent with the idenlity of the 
goods as the goods deseribed; Whitney v. 
Boardman, 11S Mass. 242; 5 B. & Ald. 240. 

ALL F0URS. A inetaphorical expression, 
signifying that a case agrees in all its cir- 
cuinstauees with another. 

ALLEGATA. A word wliich the emperors 
fornierly signed at tlie holtom of tlieir re- 
scripts and constitutious; uiidor otlier instru- 
meiits they usually wrote signata or tcstata. 
Eueyc. Lond. 

ALLEGATA ET PR0BATA (Lat. things 
alleged and proved). The allegations made 


ALLEGIANCE. The tie whieh binds tlie 
citizen to the government, in return for the 
protection wliich the government altords 
him. Tlie duty whicli tlie subjeet owes to 
the sovereign, correlative with the protec- 
tion received. 

It is a comparatively modern corruption of 
ligeance ( ligcantia ), wliich is derived from 
liege ( ligins). iueaning alisolute or unquali- 
fied. It signified originally Iiege fealty. i. e. 
absolute and unqualified fealty. 1S L. Q. 
Rev. 47. 

Acquircd allcgiance is that binding a citi- 
zen who was born an alien, but bas been 
naturalizcd. 

Locai or actual allcgiance is that wliich is 
due from an alien wliile resident in a eoun- 
try in rcturn for the proteetion afforded hy 
tlie goveriinient. From this are excepted 
foreign sovereigns and their representatives, 
naval and armed forces wlien permitted to 
remain in or pass through the country or its 
waters. 

Katural allcgianee is that which results 
from the Mrth of a person within tlic terri- 
tory aud under the obedience of the govern- 
ment. 2 Kent 42. 

Allegiance inay he an absolute and perma- 
nent obligation. or it nmy he a qualified and 
teinporary one; the eitizen or subjeet owes 
the former to his governinent or sovereign, 
until by some aet be distinctly renounees it, 
whilst the alien domiciled in the country 
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owes a temporary and local allegiance con- 
tinuing during such residence; Carlisle v. 

U. S., 16 Wall. (U. S.) 154, 21 L. Ed. 426. 

At common law, in England and Ameriea, 
natural allegiance could not be renounced 
except by permission of the government to 
which it was due; 1 Bla. Com. 370, 371; 1 
East, Pl. Cr. S1; Inglis v. Sailors Snug Ilar- 
bor, 3 Pet. (U. S.) 99, 7 L. Ed. 617; Shanks 
v. Dupont, 3 Pet. (U. S.) 242, 7 L. Ed. 666; 
but see S Op. Att.-Gen. U. S. 139; 9 id. °o6. 
Ileld to be the law of Great Britain in 1S6S; 
Coekb. Nationality. After many negotiations 
between the two countries, the rule has been 
changed in the United States by act of July 
27, 1S6S. and in England by act of May 14, 
1S70. Whetlier natural allegiance revives 
upon tlie return of the citizeu to the country 
of his allegiance is an open question; Whart. 
Confl. L. § 6. See Cockb. Nationality; Web- 
ster, Citizenship; Webster, Naturalization; 

2 Whart. Int. L. Dig. ch. vii.; Whart. Confl. 
L.; Lawrence’s Whcat. Int. L. App. It 
is said to be due to the king in his politi- 
cal, not his personal, eapaeity; L. B. 17 
Q. B. D. 54, quoted in U. S. v. Wong Kim 
Ark, 169 U. S. 663, 1S Sup. Ct. 456, 42 L. Ed. 
S90; and so in this country “it is a political 
obligation” depending not on ownership of 
land, but on the enjoyment of the proteetion 
of government; Wallace v. Harmstad, 44 Pa. 
492; and it “binds the citizen to the observ- 
anee of all laws” of his own sovereign; 
Adams v. People, 1 N. Y. 173. See Allen ; 
Naturalization ; Expatriation. 

ALLEGING DIMINUTION. See Diminu- 
tion of the Record. 

ALLEVIARE. To levy or pay an accus- 
tomed fine. Cowell. 

ALLEY. See Street. 

ALLIANCE. The union or conneetion of 
two persons or families by marriage; afiin- 
ity. 

In International Law. A contract, treaty, 
or league between two or more sovereigns or 
states, made for purposes of aggression or 
defenee. 

Defensive aUiances are those in which a 
nation agrees to defend her ally in case the 
latter is attaeked. 

Offensive alUances are those in which na- 
tions unite for the purpose of making an at- 
tack, or jointly waging the war against an- 
other nation. 

The term is also used in a wider sense, 
embracing unions for objects of common in- 
terest to the contraetiug parties, as the 
“Moly Alliance” entered into in 1815 by 
Prussia, Austria and Russia for the purpose 
of counteracting the revolutionary movement 
in the interest of political liberalism. 

ALLIS10N. Running one vessel against 
another. 

To be distinguished from collision, which denotes 
the running of two vessels agalnst each other. 


The distinctlon is not very carefully observed, hut 
collision ls used to denote cases strictly of allision. 

ALL0CATI0 N E FACIENDA. In English 

Law. A writ directed to the lord treasurer 
and barons of the exchequer, commandiug 
that an allowance be made to an accountant 
for sueh moneys as he has lawfully expended 
in his oflice. 

ALLOCATI0N. An allowance upon an ac- 
count in the English Exchetiuer. Cowell. 
Placing or adding to a thing. Encyc. Lond. 

ALL0CAT0 COMITATU. A new writ of 
exigent, allowed before any other county 
court, issued on the former not being fully 
served or complied with. Fitz. Exigent 14. 

ALLOCATU R (Lat., it is allowed). 

A Latin word formerly used to deuote that 
a writ or order was allowed. See State v. 
Vanderveer, 7 N. J. L. 38. 

A word denoting the allowance by a mas- 
ter or prothonotary of a bill referred for his 
consideration, whether touching costs, dam- 
ages, or matter of account Lee, Dict; 
Archb. Pr. 129. 

Where an appeal can be taken only by 
permission of the court, it is said to be by 
special allocatur. 

AL-LOCATUR EXIGENT. A writ of exi- 

gent which issued in a process of outlawry, 
upon the sheriffs making return to the orig- 
inal exigent that there were not five eounty 
courts held between the teste of the original 
writ and the return daj. 1 Tidd, Pr. 128. 

ALL0CUTI0N. The formal address of 
the judge to the prisouer, asking him if he 
has anything to say why sentence should 
not be pronounced against him. 

In case of conviction of an offence not cap- 
ital the omission is not fatal and the judg- 
ment will not be reversed therefor; State v. 
Ball, 27 Mo. 324. 

In England it was held error, “for it is a 
necessary question, because he may have a 
pardon to plead, or may move in arrest of 
judgment,” and for that reason the attainder 
was reversed; 3 Salk. 358; 2 id . 630. But 
in this country it is not material “whether a 
pardon was produced before or after judg- 
ment, as no attainder or other such conse- 
quences result from a capital convictiou here, 
which a pardon may not remove”; State v. 
Ball, 27 Mo. 324. Form of entry was: “And 
thereupon it is fortkwith demanded of the 
said J. S., if he hath or knoweth anything to 
say why the said justiees here ought not 
upon the premises and verdiet aforesaid to 
proceed to judgment against him; who noth- 
ing further saith, unless as he had before 
said. Whereupon,” etc. Arch. Cr. Pl. & Pr. 
(23d ed.) 226. 

ALLODIAL. Held in aiodinn. See Alod, 
where the more recent understanding of tho 
meaning and the accepted spelling of these 
words are found. 
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ALLONGE (Fr.). A piece of paper an- 
nexed to a bill of exchange or promissory 
note, on which to write endorsements for 
which there is no room on the instrument 
itself. Pardessus, n. o4‘J; Story, Prom. 
Notes, §§ 121, 151; Ticd. on Com. l»aper 2G4. 
Sce INDORSEMENT. 

ALLOTMENT. A share or portion; that 
which is allotted. 

The division or distribution of land. 

AUvtmcnt Systcm . A systein in England 
of assigning small portions of land, from the 
eightli of an acre to fonr or five acres, to be 
cultivatcd by day-laborers after their ordi- 
nary day’s work. Brande. 

AUolmcnt Certificatc. A document issued 
to an applicant for shares in a company or 
publie loan announcing tlie nurnher of sliares 
allotted or assigned aud theamounts and due 
dates of the calls or different payments to 
be made on the same. Where a letter with- 
drawing an applieation for shares was re- 
ceivcd after the shares had been allotted, but 
before the notice of allotment was mailed, 
the applicant was held entitled to have his 
name removed from the register of share- 
holders and to have the deposit returned; S1 
L. T. K. 512. See Siiareiiolder. 

To constitute a publie allotment of shares 
there must be an issne to persons othcr than 
those taking shares in payment of wares or 
for work done, or as a qualification for a 
seat on the board ; 19 T. L. Ii. G14. 

An allotment of shares is an appropriation 
by the directors of a company of shares to a 
particular person, but it does not necessarily 
ereate the status of membership; SO L. T. 
347. 

ALLOTM ENT NOTE. “A writing by a 
seaman, whereby he makes an assignment of 
part of his wages in favor of his wife, father 
or mother, grandfather or grandmother, 
brother or sister. Every allotment note 
must be in a form sanctioned by the Board 
of Trade. The allottee, that is the person in 
whose favor it is made, may recover the 
amonnt before justices of the peace.” Moz. 
& Wh. 

ALLOW. To sanetion, either directly or 
indircetly; as opposed to merely suffering a 
thing to be done. [1894] 2 Q. B. 412. A 
claim is said to be alloiccd by a court. 

To permit; Kearns v. Kcarns, 107 Pa. 575; 
Doty v. Lawson, 14 Fcd. 892; 3 II. & C. 75; 
to* yield; Doty v. Lawson, 14 Fed. S92; to 
suffer, to tolerate; Gregory v. U. S., 17 
Blatchf. 325, Fed. Cas. No. 5.S03; to fix; 
Hinds v. Marmolejo, G0 Cal. 229; to substi- 
tute by way of compensation something for 
another; Glenn v. Glenn, 41 Ala. 571. I al- 
low to give is eqnivalent to I intend to give; 
Ilarmon v. James, 7 Ind. 2G3; Hunter v. 
Stembridge, 12 Ga. 192 ; it is used as a 
synonym of intent by unlearned persons in 
wills; id .; it is also used as an equivalent of 


I will; Ramsey v. nanlon, 33 Ted. 425. In 
the National Banking Act, providiug ths t in- 
terest may be taken at a rate “allowed bj 
the laws of the state or territory,” it m* ans 
fixed; Hinds v. Marmolejo, G0 Cal. 229. 

ALLOWANCE. A definite sum or quanti- 
ty set apart or granted. The share or por- 
tion given to a married woman, c-hild, trus- 
tee, ete. Smith v. Smith, 45 Ala. 2GI. It is 
said to include what is awarded to a trustoe 
for expenses, etc., in addition to his legal 
fees; Downing v. Marshall, 37 N. Y. 880; or 
a perquisite to an otficer in addition to his 
salary, as for room, fire or light; 14 Q. B. 
D. 735; 23 id. G6, 531. The term is ordina- 
rily only another name for a gift or gratuity 
to a child or other dependent; Taylor v. 
Staples, 8 R. I. 170, 5 Am. Itep. 55G. 

The term is not properly used to express 
contractual relation or regular compensation, 
but applies ratlier to the case of voluntary 
action in favor of dependents, servants or 
the poor; Mangam v. City of Brooklyu, 98 
N. Y. 585, 50 Am. Rep. 705, where the mcan- 
ing of the word is discussed critically and at 
lengtb. It has been used in a judge’s cer- 
tificate as the equivalent of settlement; At- 
chison, T. & S. F. R. Co. v. Cone, 37 Kan. 
567, 15 Pac. 499; or to express the approval 
of the court; Gildart’s Heirs v. Starke, 1 
How. (Miss.) 450. 

ALLUVIO MARIS (Lat). Soil formed by 
the washing-up of earth from the sea. 
Sc-hultes, Aq. Rights 13S. 

ALLUVI0N. That increase of the earth 
on a bank of a river, or on the shore of the 
sea, by the force of the water, as by a cur- 
rent or by waves, or from its recession in a 
navigable lake, which ls so gradual that no 
one ean judge how much is added at each 
moment of time. Inst. I. 2, t. 1, § 20; 3 B. & 
C. 91; Ang. Watercourses 53; Trustecs of 
Hopkins Academy v. Dickinson, 9 Cush. 
(Mass.) 551; Lovingston v. St. Clair County, 
G4 111. 58, 1G Am. Rep. 51G; Gould, Waters 
§ 155. 

Conversely, whcre land is submerged by 
the gradual advance of the sea, the sover- 
eign acquires the title to the part thereby 
covered and it ceases to l>elong to the fur- 
mer owner; Wilson v. Shiveley, 11 Or. 217, 
4 Pac. 324; 5 Mees & W. 327, 4 C. P. D. 43S; 
Trustees, etc., of Town of East Ilampton v. 
Kirk, S4 N. Y. 21S, 3S Am. Rep. 505. 

The proprietor of the bank Increased by 
alluvion is cntitled to the addition, tliis be- 
ing regarded as the equivalent for thc loss 
he may sustain from the encroachmout of 
the waters upon his land; Chapman v. IIos- 
kins, 2 Md. Ch. Dec. 485; Ingraham v. Wilk- 
inson, 4 l’ick. (Mass.) 273, 1G Am. Dec. 342; 
Murry v. Sermon, 8 N. C. 5G; Lamb v. Rick- 
ets, 11 Ohio, 311; Municipality No. 2 v. Cot- 
ton Press, 1S La. 122, 36 Am. Dec. G24; lland- 
ly v. Anthony, 5 Wheat (U. S.) 380, 5 L. Ed. 
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113; Gorrish v. Clougli, 48 N. II. 0, 9T Am. i 
Dec. bSl, 2 Am. Iiep. 1G5; Lovingston v. 
County of St. Clair, 04 111. 5G, 1G Am. Rep. 
51G; Niehaus v. Sliepherd, 20 Ohio St 40; 
Cook v. McClure, 58 N. Y. 437, 17 Am. Rep. 
270; Kraut v. Crawford, 18 Ia. 549, S7 Am. 
Dec. 414; Jefferis v. Land Co., 134 U. S. 178, 
10 Sup. Ct. 518, 33 L. Ed. S72; Freeland v. 
R. R. Co., 197 Pa. 529, 47 Atl. 745, 5S L. R. 
A. 20G, 80 Am. St. Rep. 850; Rutz v. Seeger, 
35 Fed. 188; Goodsell v. Lawson, 42 Md. 348. 
The increase is to be divided nmong riparian 
proprietors by the following rule: measure 
the whole extent of tlieir ancient line on the 
river, and ascertain how many fect each 
proprietor owned on this line; divide the 
newly-forined river-line into equal parts, and 
appropriate to each proprietor as many of 
thcse parts as he owned feet on the old line, 
and then draw lines from the points at 
which the proprietors respectively bounded 
on tlie old to the points thus determined as 
the points of division on the newly-formed 
shore. In applying this rule, allowance 
must be made for projections and indenta- 
tions in the old line; Inhabitants of Deer- 
field v. Pling Arms, 17 Pick. (Mass.) 41, 2S 
Am. Dec. 276; Emerson v. Taylor, 9 Greenl. 
(Me.) 44, 23 Am. Dec. 531; Batchelder v. Ken- 
iston, 51 N. H. 49G, 12 Am. Rep. 143; Wood- 
bury v. Short, 17 Vt. 3S7, 44 Am. Dec. 344; 
see Clark v. Carnpau, 19 Mich. 325; John- 
ston v. Jones, 1 Black. (U. S.) 209, 17 L. Ed. 
117 ; Kehr v. Snyder, 114 111. 313, 2 N. E. G8, 
55 Am. Rep. 8GG. Where the increase is in- 
stantnneous. it belongs to tlie sovereign, up- 
on the ground that it was a part of thc bed 
of the river of which he was proprietor; 
Hagen v. Campbell, 8 Port. (Ala.) 9, 33 Am. 
Dec*. 2G7; 2 Bla. Com. 2G9; the character of 
<filhuion depends upon the addition being 
imperceptible; 3 B. & C. 91 ; County of St. 
Clair v. Lovingston, 23 Wall. (U. S.) 4G, 23 L. 
Ed. 59; Municipality No. 2 v. Cotton Press, 

15 La. 122, 36 Am. Dec. G24. 

Sea-weed thrown upon a beach, as par- 
taking of the nature of alluvion, belongs to 
the owner of the beach; Phillips v. Rhodes, 
7 Metc. (Mass.) 322; Emans v. Turnbull, 2 
Johns. (N. Y.) 322, 3 Am. Dec. 427; 3 B. & 
Ad. 967; Mather v. Chapman, 40 Conn. 382, 

16 Am. Rep. 46; Clement v. Burns, 43 N. II. 
609; Trustees of East Hampton v. Kirk, G8 
N. Y. 459 ; i(l., 84 N. Y. 215, 3S Ain. Rep. 505. 
But sea-weed below T low-water mark on the 
bed of a navigable river belongs to the pub- 
lic; Chapman v. Kimball, 9 Conn. 38, 21 Am. 
Dec. 707; Mather v. Chapman, 40 Conn. 382, 
1G Am. Rep. 46; Nudd v. Ilobbs, 17 N. H. 
527; Peck v. Loc-kwood, 5 Day (Conn.) 22. 

The doctrine as to alluvion is equally ap- 
plicable to tide-waters, non-tidal rivers and 
lakes; Gould, Waters § 155; Barney v. Keo- 
kuk, 94 U. S. 324, 24 L. Ed. 224 ; County of 
St. Clair v. Lovingston, 23 Wall. (U. S.) 46, 
23 L. Ed. 59; Lovingston v. County, 64 111. 
56, 1G Am. Rep. 516; Benson v. Morrow, G1 


Mo. 345; Ridgway v. Ludlow, 5S Ind. 24S ; 
4 C. P. I). 438; 7 II. & N. 151. 

Alluvion differs from avulsion in this, that 
the latter is sndden and perceptible; Connty 
of St. Clair v. Lovingston, 23 Wall. (U. S.) 
4G, 23 L. Ed. 59. See Avulsion. And see 2 
Ld. Raym. 737; Cooper, Inst. 1. 2, t. 1 ; Ang. 
Waterc. § 53; Phill. Int. Law T 255; Ang. Tide 
Waters 249; Inst. 2. 1. 20; Dig. 41. 1. 7; 
id. 39. 2. 9; id. G. 1. 23; id. 41. 1. 5. For an 
interesting English case involving the jus 
aUuvion , see address of M. Crackanthorpe 
before Am. Bar Assn. Report 1S9G. See 
Accretion ; Riparian Proprietors. 

ALLY. A nation which has entered into 
an alliancc with another nation. 1 Kent G9. 

A citizen or subject of one of two or more 
allied nations. 4 C. Rob. Adm. 251; 6 id. 
205; Miller v. Tbe Resolution, 2 Dall. (U. S.) 
15, 1 L. Ed. 2G3; Dane, Abr. Index. 

ALMANAC. A book or table containing a 
calendar of days, weeks, and months, to 
which various statistics are often added, 
such as the times of the rising and setting 
of the sun aiul moon, etc. Whewell. 

The court will take judicial notice of an 
almanac; 3 Bla. Com. 333; State v. Morris, 
47 Conn. 179; Munshower v. State, 55 Md. 
11, 39 Am. Rep. 414 ; Reed v. Wilson, 41 N. 
J. L. 29; People v. Chee Kee, 61 Cal. 404. 

ALMARIA. The archives, or, as they are 
sometimes styled, muniments of a church or 
library. 

A LIVI 0 I N . Alms. See Frankalmoin. 

ALM0NER. One charged w T ith the dis- 
tribution of alms. The olfice was first in- 
stituted in religious houses and althongh for- 
merly one of importance is now in England 
almost a sinecure. See Lord IIigh Almoner. 

ALMS. Any species of relief bestowed up- 
on the poor. 

That which is given by public authority 
for the relief of the poor. Shelf. Mortm. 
802, note (X); Hayw. Elect. 263; 1 Dougl. 
El. Cas. 370; 2 id. 107. As to its meaning 
historically, see 1 Poll. & Maitl. 219. 

ALMS FEE. Peter’s pence, w T hich see. 

ALMSHOUSE. A house for the publicly 
supported paupers of a city or county. Peo- 
ple v. City of New York, 3G Hun (N. Y.) 311. 
In England an almshouse is not syiionymous 
w r ith a workhouse or poorhouse, being sup- 
ported by private endow T ment. 

ALNAGER (spelled also Ulnager). A 
public sworn officer of the king, who, by 
himself or his deputy, looks to the assize of 
woollen clotli made throughout the land, and 
to the putting on the seals for that purpose 
ordained. Statute 17 Ric. II. c. 2; Cowell; 
Blount; Termes de la Ley. 

AL0D, AL0DIUM. It is a term used in 
opposition to fcoclum or fief, which means 
property, the use of which was bestowed up- 
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on anothor hy the proprietor, on condition 
thnt the grantec should perfonn eertnin serv- 
ices for the grantor, ancl upon tlie failure of 
whieh the property should revert to the orig- 
inal possessor. See 1 Poll. & Maitl. 45. 

A kind of teuure in England, not Infre- 
quently iiientioned in Domesday liook. It is 
a Freneh tenu and, in Continental lnw, Is op- 
posed to feudum. Ilut no sueh ojjposition can 
he traeed in the English common law after 
the Conquest. AIl ownership of laiul in Em,'- 
land resolved itself into tcnnre , derived from 
a royal grant in consideration of serrice. 
There was no independent property in Eng- 
lisli feudal law like the dominium of Roman 
law, or Iike the alleu of Sonthern France. 
Vinogradoff, Eugl. Soc. iu Eleventh Cent. 2^0. 
Maitland (Domesday Book and Beyond 154) 
takes the same view: “Such sparse evidence 
aa we can obtain from Xormandy strengthens 
our helief tliat the widc. the almost insui>- 
erahle gulf tliat modern tbeorists liave found 
or set hetween ‘alodial ownershii»’ and ‘feud- 
al tenure’ was not perceptilde in the llth 
Century.” 

These writers express the result of modern 
researeh on alod in early English institu- 
tions. But a different meaning has heen 
given it from Coke down to recent times 
and, in that sense, has become fixed, as a 
mode of expression, in onr law. This will 
appear from the following (from the last 
edition of this work): 

An estate held hy ahsolute ownership, 
without recoguizing any superior to whom 
any duty is due on aecount thereof. 1 
Waslih. U. P. (5th ed.) *16. 

In thc^ United States the title to land is 
essentially allodial, and every tenant in fee- 
simple has an ahsolutev and uuqualified do- 
iniuion over it; yet in teehnical langnage bis 
estate is said to he in fee, a word which im- 
plies a feudal relation, although such a re- 
lation has ceased to exist in any form, while 
in several of the states the lands liave heen 
deelared to be allodial; Wallaee v. llarm- 
stad, 44 Pa. 492; Matthews v. Ward, 10 Gill 
& J. (Md.) 443; but see Com. v. Alger, 7 
Cush. (Mass.) 92; 2 Sharsw. Bla. Com. 77, n.; 
1 Washb. R. P. (5th ed.) *41, *42; Sharsw. 
Lect. on Feudal Law (1870). In sorne states, 
the statntes have declared lands to he al- 
Iodial. See also Barker v. Dayton, 2S Wis. 
:UI7. 

In England there is no allodial tenure, for 
nll land is hehl mediately or immediately of 
the king; but the words tenancy in fcc-sim- 
ple are there properly nsed to express the 
most ahsolute dominion which a man can 
have over his property ; 3 Kent Com. *4S7; 
Cruise, Prelim. Dis. c. 1, § 13; 2 Bla. Com. 
105. 

ALOOiAN. Sometimcs used for alodial, 
hut not well authorized. Cowell. 

AL0D1ARM. Those who own alodial 
lands. Those who have as Iarge an estate 


as a subject can have. Co. Litt.; Bac. Ahr. 
Tenurc A. But see Alod. 

ALONE. Apart from others; singly; so c 
Salem Capital Flour Mills Co. v. Water 
Ditch & Canal Co., 33 Fed. 154. 

ALONG. By, on, up to or over, according 
to the subject-matter and context. Cliurch 
v. iUoeker, 34 Conn. 425; Wulton v. R. Co. f 
G7 Mo. 5S; 1 B. & Adol. 448; Benton v. Hors- 
ley, 71 Ga. G19; Stevens v. R. Co., 31 X. J. 
L. 532, 3 Am. Kep. 209; id 21 X. J. Eq. 259; 
hut not necessarily tonching at all poiuts; 
Com. v. Frauklin, 133 Mass. 5C9. 

ALSO. Thc word imports no more than 
“item*’ and may meaii the same as “more- 
over”; hut uot the same as “in like manner”; 
Evans v. Knorr, 4 Rawle (Pa.) GS. It may he 
(1) tlie heginniiig of an entirelv different 
sentence, or (2) a copukitive carrying on the 
sense of the immediately preceding words in- 
to those immediately succeeding. Stroud, 
Jud. Dict., citiug 1 Jarm. 497 n.; 1 Salk. 239. 

ALTA PR0DITI0. Iligli troason. 

ALTA VIA. The highway. 

ALTARAGE. Offerings made on the 
altar; all profits which accrue to the priest 
hy means of the altar. Ayliffe, l’ar. Gl. 

ALTERATION. A change in the terms of 
a contract or other written instrunient hy a 
party entitled under it, witliout the conseut 
of the other party, by which its meauing or 
language is changed. 

Tbe term is properly applied to the cbacge ln the 
language of instruments, and is not used of changcs 
in the contract itself. And it is in strictness to be 
distinguisbed from the act of a stranger in chang- 
ing the form or language of the instrument, whieh 
is called a spoliation. Thls Jatter distinction is nol 
always observed in praclice, however. 

Also sometimes applied to a change made in a 
written instrumcnt, by agreement of the parties; 
but Ihis use of the word is rather colloquial than 
technical. Such an alteration becomes a new agree- 
mcnt, superseding the original one; Leake, Cont. 
430. 

An alteration avoids the instrmnent; 11 
Coke 27; 5 C. B. 1S1; I.ewis v. Payn, S Cow. 
(N. Y.) 71, 1S Am. Dec. 427; Wrigbt v. 
Wright, 7 N. J. L. 175, 11 Am. Dec. 540; 
Wegner v. State, 2S Tex. App. 419, 13 S. W. 
G0S; Palmer v. Poor, 121 Ind. 135, 22 N. E. 
984, G L. R. A. 4G9; but not. it seems. if the 
alteration he liot material; Bowers v. Jewell, 

2 N. II. 543; Nichols v. Jolmson, 10 Conn. 
192; Smith v. Crooker, 5 Mass. 510; Lang- 
don v. Paul, 20 Yt. 217; Iluntington v. Fineh, 

3 Ohio St. 415; Palmer v. Largent. 5 Xeb. 
223, 25 Ain. Rep. 479: Oliver v. llawley, 5 
Neh. 439; Morrill v. Otis, 12 N. II. 4GG; Iviiig 
v. Rea, 13 Colo. G9, 21 Pae. 10S4; llarper v. 
Reaves, 132 Ala. G25, 32 South. 721 (a deed) ; 
Warder, Bnshnell & Glessner Co. v. Stewart, 
2 Marv. (Del.) 275, 3G Atl. SS; Crowe v. 
Beem, 36 Ind. App. 207, 75 N. E. 302. The 
insertion of sueh words as the law supplies 
is said to he not material; Granite Ry. Co. v. 
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Bacon, 15 Pick. (iMass.) 239; Tkornton v. Ap- 
pleton, 29 Me. 29S. As to wketker tearing 
and putting on a seal is material, see Powers 
v. Ware, 2 Pick. (Mass.) 451; Truett v. Wain- 
wriglit, 4 Gilm. (111.) 411; 11 M. & W. 77S. 
Tke question of materiality is one of law for 
tke court; Martendale v. Follet, 1 N. n. 95; 
Brackett Ex’r v. Mountfort, 11 Me. 115; 
Wkeelock v. Freeman, 13 Pick. (Mass.) 165, 
23 Am. Dec. 674; Hill v. Calvin, 4 How. 
(Miss.) 231; Pritcliard v. Smitk, 77 Ga. 463; 
and depends upon tke facts of eack case; 
Ll R. 1 Ex. D. 176. Tlie principle seems to 
be tkat a party “is disckarged from kis lia- 
bility, if tke altered instrument, supposed to 
be genuine, would operate diffòrently to tke 
original instrument, wketker it be or be not 
to his prejudice;” Anson, Contr. (2d Am. 
Ed.) *327; 5 E. & B. S9. For iiistances, see 
Schwarz v. Oppold, 74 N. Y. 307; Leonard 
v. Pkillips, 39 Mick. 1S2, 33 Am. Rep. 370; 
Toomer v. Rutland, 57 Ala. 379, 29 Am. Rep. 
722; Robinson v. State, 66 Ind. 331; Moore 
v. Ilutckinson, 69 Mo. 429; Express Pub. Co. 
v. Aldine Press, 126 Pa. 347, 17 Atl. 60S; 
Warder v. Willyard, 46 Minn. 531, 49 N. W. 
300, 24 Am. -St. Rep. 250. Alteration of a 
deed will not defeat a vested estate or in- 
terest acquired under tke deed; 11 M. & W. 
800; 2 II. Bla. 259; Ckessman v. Wkitte- 
more, 23 rick. (Mass.) 231; Barrett v. Tkorn- 
dike, 1 Greenl. (Me.) 73; Witkers v. Atkin- 
son, 1 Watts (Pa.) 236; Smitk v. McGowan, 
3 Barb. (N. Y.) 404; see Bliss v. Mclntyre, 18 
Vt. 466, 46 Am. Dec. 165; but as to an action 
upon covenants, has tke same effect as alter- 
ation of an unsealed writing; 11 M. & W. 
S00; Cbessman v. Whittemore, 23 Pick. 
(IMass.) 231; Waring v. Smytk, 2 Barb. Ck. 
(N. Y.) 119, 47 Am. Dec. 299. As to filling 
blanks, see Blank. 

Tke same rule as to alterations applies to 
negotiable promissory notes as to otker in- 
struments; Wilson v. Hayes, 40 Minn. 531, 
42 N. W. 467, 4 L. R. A. 196, 12 Am. St. Rep. 
754. Tke unauthorized insertion of “or bear- 
er” in a note, if made innocently, will not 
make tke note void; Croswell v. Labree, 81 
Me. 44, 16 Atl. 331, 10 Am. St. Rep. 23S; but 
tke insertion of “or order” will avoid; Tay- 
lor v. Moore (Tex.) 20 S. W. 53. 

Where the alteration of a promissory note, 
tkough made by the holder, is prompted by 
konest motives, the instrument retains its 
legal validity and a bill in equity will lie to 
reeover thereon; Wallace v. Tice, 32 Or. 2S3, 
51 Pac. 733; the fraudulent detacking a stub 
containing conditions favorable to maker, 
from a note, avoids tke note; Stephens v. 
Davis, 85 Tenn. 271, 2 S. W. 3S2. 

A spoliation by a tkird party without the 
knowledge or consent of a party to the in- 
strument will not avoid an instrument even 
if material, if the original words can be re- 
stored with certainty; 1 Greenl. Ev. § 566; 
Andrews v. Calloway, 50 Ark. 35S, 7 S. W. 


449; but the material alteration of an in- 
strument by a stranger, ivhile it is in the 
custody of the promisee, avoids his rigkts 
under it; 11 Coke 27 ö; L. R. 10 Ex. 330; 
because one wko “kas the custody of an in- 
strument made for his benefit, is bound to 
preserve it in its original state;” 13 M. & 
W. 352; 3 E. & B. 687; Leake, Cont. 425; 
but see Clapp v. Skepkard, 23 Pick. (Mass.) 
231. 

When a note was given by a corporation 
payable to its manager’s wife for kis salary, 
an alteration making it payable to the man- 
ager kimself is material; Sneed v. Milling 
Co., 73 Fed. 925, 20 C. C. A. 230. 

Wkere there kas been manifestly an al- 
teration of a parol instrument, the party 
claiming under it is bound to explain the 
alteration ; Wilde v. Armsby, 6 Cush. (Mass.) 
314; Simpson v. Stackhouse, 9 Pa. 186, 49 
Am. Dec. 554; Hills v. Barnes, 11 N. H. 395; 
McMicken v. Beauchamp, 2 La. 290; Warren 
v. Layton, 3 Har. (Del.) 404; Commercial & 
R. Bank of Vicksburg v. Lum, 7 IIow. (Miss.) 
414; Tillou v. Ins. Co.,-7 Barb. (N. Y.) 564; 
6 C. & P. 273. As to tke rule in case of 
deeds, see Co. Litt. 225 b; 1 Kebl. 22; 5 Eng. 
L. & Eq. 349 ; Den v. Farlee, 21 N. J. L. 2S0. 

Under tke common law erasures and al- 
terations of written instruments were pre- 
sumed to kave been made at tke time of, or 
anterior to, tkeir execution, the law presum- 
ing the konesty of purpose and action until 
tke contrary is shown; Paramore v. Lindsey, 
63 Mo. 66; Goock v. Bryant, 13 Me. 3S6; Her- 
rick v. Malin, 22 Wend. (N. Y.) 3SS; Nortk 
River Mcadow Co. v. Ckrist Ckurch, 22 N. J. 
L. 424, 53 Am. Rep. 258. 

See Interlineation ; Spoliation. 

ALTERNAT. A usage among diplomatists 
by whick tke rank and places of different 
powers, who kave the same rigkt and pre- 
tensions to procedence, are ckanged from 
time to time, either in a certain regular or- 
der, or one determined by lot In drawing 
up treaties and conventions, for example, it 
is tke usage of certain powers to alternate, 
botk in tke preamble and tke signatures, so 
that each power occupies, in tke copy intend- 
ed to be delivered to it, tke first place. 
Wheat. Int. Law § 157. 

ALTERNATIVE. Allmving a ckoice be- 
tween two or more tkings or acts to be done. 

In contracts, a party bas often tbe cboice which 
of several things to perform. A writ is in the alter- 
natlve which commands the defendant to do the 
thing required, or show the reason wherefore he has 
not done it ; Finch 257 ; 3 Bla. Com. 273. Under 

the common-law practice, the first mandamus is an 
alternative writ ; 3 Bla. Com. 111; but in modern 
practice this writ is often dispensed with and its 
place is taken by a rule to show cause. See Man- 
bamüs. 

ALTIUS NON T0LLENDI. In Civil Law. 

A serHture by whick the owner of a kouse 
is restrained from building beyond a ccrtain 
keigkt 
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ALTIUS TOLLENDI. In Civil Law. A 

servitude which consists in the right, to hlin 
who is entitled to it, to build his house as 
high as he inay think proper. In general, 
every one enjoys this privilege, unless he is 
restrained by some contrary title. 

ALTO ET BASSO. Digh and low. 

This phrase is applled to an agreement made be- 
tween two contending parties to submit all matters 
in dispute, alto et basso to arbitration. Cowell. 

ALTU IY1 MERE. The high sea. 

ALUMNUS. A foster-cliild. 

Also a graduate from a school, college, or 
other institution of learning. 

ALVEUS (Lat.). The bed or channel 
through which the stream fiows when it runs 
within its ordinary’ channel. Calvinus, Lex. 

Alvcm derelictus , a deserted channel. 1 
Mackeldey, Civ. Law 2S0. 

AMALGAMATION. Union of different 
races, or diverse elements, societies, or corpo- 
rations, so as to form a homogeneous w’hole 
or new body ; interfusion ; intermarriage; 
consolidation; coalescence; as the amalga- 
mation of stock. Stand. Dict 

In England it is used in the case of the 
merger of two incorporated companies. 

The word has no definite ineaning; it in- 
volves the blending of two concerns into 
one; [1904] 2 Ch. 268. 

See Mergee; Shaueholder. 

AMALPHITAN TABLE. A code of sea 
laws compiled for the free and trading re- 
public of Ainalphi toward the end of the 
eleventh century. 3 Keut 9. 

It consists of the laws on maritime subjects which 
were or had been in force in countries borderlng on 
the Mediterranean ; and, on account of its coliecting 
them into one regular system, it was for a long 
time received as authority in those countries. 1 
Azuni, Mar. Law 376. It became a part of the law 
of the sea ; The Scotia, 14 Wail. (U. S.) 170, 20 L. 
Ed. 822. See Code. 

AMBACTUS (Lat. ambire , to go about). 
A servant sent about; one whose services 
his master hired out. Spelman, Gloss. 

AMBASSADOR IN I N TE R N ATI 0 N AL 
LAW. Ambassadors formed the first class 
of the public ministers (q. v.) who were sent 
abroad by sovereign states with authority to 
represent their government and to transact 
business with the government to which they 
were sent. 

A distinction was formerly made between 
Ambassadors Extraordinary, who were sent 
to conduct special business or to remain for 
an indeterminate period, and Ambassadors Or- 
dinary , who were sent on permanent mis- 
sions; but this distinction is no longer ob- 
served. 

Ambassadors are regarded as the personal 
representatives of the head of the state 
which sends them, and in consequence they 
are entitled to special honors, and have spe- 
cial pri\ileges, chiefly that of negotiating 
personally with the head of the state, though 


this privilege is of little value at the present 
day, owiug to the general adoption of cuusti- 
tutional forms of government. Ouly Cm- 
pires, Kingdoms, Grand Duchies, and great 
Kepublics are entitled to send and receive 
Ambassadors. Until reeently the ITiited 
States was represented by Ministers Pleui- 
potentiary, never having sent persous of the 
rank of Ambassador in the diplomatic seuse. 
On March 3, 1S93, a law was passed au- 
thorizing the President to designate as Am- 
bassadors the representatives of tbe Unitud 
States to such countries as he might be ad- 
vised were so represented or about to be rep* 
resented in the United States. In conse- 
quence of this law the United States is now 
represented by Ambassadors in Great Britain, 
Germany, Austria-IIungary, Prance, Italy, 
Mexico, Brazil, Russia, Japan, Turkey, aud 
Spain. 

Before au Ambassador is seut to a foreign 
country, it is the custom to inquire if the 
designated person will be a persona grata to 
the government of that country. Xo reasons 
ueed be given by the foreign government for 
refusing to receive a given individual. xVfter 
an appointment the Ambassador is provided 
with a lettcr of crcdcnce (q. v.) which iden- 
tifies him at the foreign court. 

The duties of an Ambassador are varied; 
he is the mouthpiece of communications 
from his state to the foreign country; he 
must keep his goverament informed upon all 
.questions of interest to it; he must see to 
the protection of citizens of his country resi- 
dent in the foreign state; and he may nego- 
tiate treaties when his government specially 
empowers liim to do so by giving him a docu* 
ment ealled Full Poicers (q. v.). 

The person of an Ambassador is inviolable. 
He is exempt from both the criminal and 
civil jurisdiction of the country to which he 
is sent. -As early as 1708 an act was passed 
by the British Parliament confirming the 
immunity of Ambassadors from arrest and 
imposing heavy penalties upon any persons 
who should serve a writ or process upon 
tliem. They can not be arrested for debt, 
nor for violation of the law, except in cases 
where it may be necessary to prevent tliem 
from committing acts of violence. If, how- 
ever, tbey should be so regardless of their 
duty and of the object of their immuuity as 
to injure or openly attack the laws of the 
foreign government. their funetious may be 
suspended by a refusal to treat with them, 
or application can be made to their own 
sovercign for their recall, or they may be 
dismissed or reqnired to depart within a 
reasonable time. 

By what is called the fiction of ex-tcrri- 
toriality , the excmptiun of an ambassador 
from tlie jurisdiction of the country in which 
he resides has been exteuded to his house 
aud his suite. His house cannot be entered 
by officers of police, nor can his servants be 
arrested by the ordinary writ or proeess. In 
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oonseqnenco, the Amhassador’s house has 
sometimes heen usod as an asylmn (q. v.) 
for eriminals. Murh diplomatic controversy 
has taken place upon this point, and at pres- 
ent asylum is not given, except occasionally, 
in times of revolution, to political refugees. 

An ambassador’s cliildreu born abroad re- 
tain the citizenship of tlieir father; Geofroy 
v. Iligss, 133 U. S. 25S, 10 Snp. Ct. 205, 33 L. 
Ed. 042; Moore, IV, §§ G23-G95. 

AMBIDEXTER (Lat.). Skilful with 
both hands. 

Àpplied anciently to an attorney who took pay 
from both sides, and subsequently to a juror guilty 
of the same offence; Cowell. 

A M BI G U IT Y. Duplicity, indistiuctness or 
uncertainty of mcaning of an expression used 
in a written instrument. 

Thc word “uncertainty” in a suit refers to 
the uncertainty defined in pleading and does 
not include ambiguity; Kraner v. Halsey, 82 
Cal. 200, 22 Tac. 1137. 

Latcnt is that which arises from some col- 
lateral circumstance or extrinsic matter in 
cases where the instrument itself is suffi- 
ciently certain and intelligible. Inhabitants 
of Jay v. Inliabitants of East Livermore, 50 
Me. 107; Tilton v. Bible Society, G0 N. H. 
377, 40 Am. liep. 321; Simpson v. Dix, 131 
Mass. 179; Clark v. Woodruff, 83 N. Y. 518. 

Patent is that which appears on the face 
of the instrument ; that which occurs when 
the expression of an instrument is so defec- 
tive that a court which is obliged to place 
a construction upon it, cannot, placing itself 
in the situation of the parties, ascertain 
therefrom the parties’ intention. Williams 
v. Hichborn, 4 Mass. 205; U. S. v. Cantril, 
4 Cra. (U. S.) 1G7, 2 L. Ed. 5S4; 1 Greenl. 
Ev. § 292; Ans. Contr. 248; Peisch v. Dick- 
son, 1 Mas. 9, Fed. Cas. No. 10,911; Charn- 
bers v. Ringstaff, G9 Ala. 140; Palmer v. 
Albee, 50 la. 429; Nashville Life Ins. Co. 
v. Mathews, 8 Lea (Tenn.) 499. 

The term does not include mere inaccn- 
racy , or suc-h nncertainty as arises from the 
use of peculiar words, or of common words 
in a peculiar sense; Wigr. Wills 174; 3 Sim. 
24; 3 M. & G. 452; Brown v. Brown, S Metc. 
(Mass.) 57G; Farmers’ & Mechanics’ Bank v. 
Day, 13 Vt. 3G ; see Fish v. Ilubbard’s 
Admr’s, 21 Wend. (N. Y.) G51; 8 Bing. 244; 
and intends such expressions as would be 
found of uncertain meaning by persons of 
competent skill and information; 1 Greenl. 
Ev. § 29S. 

Latcnt ambiguities are subjects for the 
consideration of a jury, and may be explain- 
ed by parol evidence; 1 Greenl. Ev. § 301; 
and see Wigr. Wills 4S; 5 Ad. & E. 302; 
3 B. & Ad. 72S; Brown v. Brown, 8 Metc. 
(Mass.) 57G; Astor v. Ins. Co., 7 Cow. (N. 
Y.) 202; Peisch v. Dickson, 1 Mas. 9, Fed. 
Cas. No. 10,911. Patent ambiguity cannot be 
explainod by parol evidence, and renders the 
iustrnment as far as it extends inoperative ; 


Williams v. Ilicliborn, 4 Mass. 205 ; New 
Jerscy v. Wilson, 7 Cra. (U. S.) 1G7, 3 L. Ed. 
303; Jarm. Wills (Gth Am. Ed.) *400. See 
Ncal v. Roams, 88 Ga. 29S, 14 S. E. 017 ; 
Wlialey v. Neill, 44 Mo. App. 320; Ilorner 
v. Stillwell, 35 N. J. L. 307; Ilollen v. Davis, 
59 Ia. 444, 13 N. W. 413, 44 Am. Ilep. G8S ; 
Pickering v. Pickering, 50 N. H. 349; Hyatt 
v. Pugsley, 23 Barb. (N. Y.) 285; Crooks v. 
Whitford, 47 Mich. 283, 11 N. W. 159; Mar- 
shall v. Gridley, 46 111. 247. 

Sce Latent Ambiguity; Patent Ambig- 
uity. 

AMBIT. A boundary line. Ellicott v. 
Pearl, 10 Pet. (U. S.) 412, 442, 9 L. Ed. 475. 

AMBITUS (Lat.). A space beside a build- 
ing two and a half feet in width, and of the 
same length as thc building; a space two 
and a half feet in width between two ad- 
jacent bnildings; the circuit, or distance 
around. Cicero ; Calvinus, Lex. 

AMBULANCE. A vehicle for the convey- 
ance of the sick or wounded. In time of 
war they are considered neutral and must be 
respected by the belligerents. Oppenheim, 
Int. L. 126. 

AMBULATORY (Lat. ambulare , to walk 
about). Movable; changeable; that whieh 
is not fixed. 

Ambulatorha voluntas (a changeable will) 
denotes the power which a testator possesses 
of altering his will during his lifetime. 

AMBUSH. The act of attacking an enemy 
unexpectedly from a concealed station; a 
concealed station, where troops or enemies 
lie in wait to attack by surprise; on ambus- 
cade; troops posted in a concealed place, for 
attacking by surprise. To lie in wait, to sur- 
prise, to place in ambush. 

AMELI0RATI0NS. Betterments. 6 Low. 

Can. 294; 9 id, 503. 

AMENABLE. Responsible; subject to an- 
swer in a court of justice; liable to punish- 
ment. 

AMENDE H0N0RABLE. A penalty im- 
posed upon a person by way of disgrace or 
infamy, as a punishment for any offence, or 
for the purpose of making reparation for any 
injury done to another, as the walking into 
church iu a white sheet, with a rope about 
the neck and a torch in the hand, and beg- 
ging the pardon of God, or the king, or any 
private individual, for some delinquency. 

In French Law. A punishment somewhat 
similar to this, which hore the same name, 
was eomrnon in France ; it was abolished by 
the law of the 25th of September, 1791; Mer- 
lin, Rtpcrt. In 1826 it was re-introduced in 
cases of sacrilege and was finally abolished 
in 1830. 

For the form of a sentence of Amende 
Ilonorable, see D’Aguesseau, CEuvres, 43 e 
Plaidoyer, tom. 4, p. 246. 

In modern usage, an apology. 
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AMENDMENT. In Legislation. An alter> j 
ation or cbange of sometliing proijosetl in a 
bill or established as law. 

Thus tlie senate of the United States may 
arnend money-biils passed by the bouse of 
representatives, but cannot originate sucli 
bills. The constitution of the United States 
contains a provision for its amendment ;■ U. 
S. Coust. art. 5. 

In Practice. The correction, by allowance 
of the court, of an error committed iu the 
progress of a cause. 

Amendments, at common law, indepcndent- 
ly of any statutory provision on the subject, 
are in all cases in the discretion of the court, 
for the furtherance of justice. Under stat- 
utes in modcrn practice, they are very liberal- 
ly allowed in all formal and most substantial 
matters, either without costs to the party 
amen(liiiL r , or upou such tcrins ns the court 
think proper to order. See Jkofaille. 

Au amendmcnt, wliore there is something 
to amend by, may be made in a eriminal as 
in a civil case; 12 Ad. & E. 217; Com. v. 
l’arker, 2 Pick. (Mass.) 550. Put an indict- 
ment, which is a finding upou the oaths of 
the grand jury, can only be amended with 
thcir consent before they are diseharged; 
2 Hawk. 1T. Cr. c. 25, §§ 97, 9S; Com. v. 
Child, 13 Pick. (Mass.) 200; State v. Mc- 
Carthy, 17 R. I. 370, 22 Atl. 2S2 ; but see 
Miller v. State, 08 Miss. 221, S South. 273. 
In many states there are statutory provi- 
sions relative to the amendment of indict- 
ments; State v. Curtis, 44 La. Ann. 320, 10 
South. 7S4. A bill of exceptions when signed 
and filed becomes a part of the record and 
may be amended like any other record; Mar- 
tin v. R. Co., 53 Ark. 250, 13 S. W. 705 ; Lef- 
ferts v. Slate, 49 N. J. Law 20, G Atl. 521; 
Pollard v. Rutter, 35 111. App. 370; Burdoin 
v. Town of Trenton, 116 Mo. 35S, 22 S. W. 
72S. 

An information nmy be amended after 
demurrer; 4 Term 457; 4 Burr. 250S. At 
commoii law a mistake in an infornmtion 
may be amended at any time; State v. 
White, 64 Vt. 372, 24 Atl. 250. 

Where a verdic-t is supported by evidence, 
a pleading will he considercd as amended; 
Ilaley v. Kilpatrick, 104 Fed. G47, 44 C. C. 
A. 102. 

Wliere, in the conrse of a trial. it appears 
that the pleadings should he amended, the 
usual practicc is to move that “the doclara- 
tion (or otber pleading) he amcnded to con- 
form to the facts.” Ordinarily no further 
action is requircd. 

An amendod pleading speaks as of the 
time of tlie oridmil; Baltiinore & O. R. Co. 
v. McLaughlin, 73 Fcd. 519, 19 C. C. A. 551. 

It is not permitted by amendmcnt to make 
an entirely new case; In re Sims, 9 Fed. 
440. 

AMENDS. A satisfaction givcn by a 
wrong-doer to tbe party injured, for a wrong 
committed. 1 Lilly, Reg. Sl. 


By statute 24 Geo. II, c. 44, in EnglaLd. 
and by siinilar statutes iu some of tbe Unii l 
States, justices of the peace, upon bu* a 
notitied of an intended suit against ti'eu , 
may tender ameuds for the wrong alleged 
as done by them in their ofiicial character. 
and, if fouiul sutfieient, the tendcr bars tbe 
action; Lake v. Shaw, 5 S. & U. (Pa.) 517. 

AMERCEMENT. A pecuniary penalty 
imposed upon an offender hy a judieiai tri- 
bunal. 

The judgment of the court Is, that the party be 
at the mercy of the court (sit in misericordia), up- 
on which the affcerors —or, in the superior cuurts. 
the coroner—liquidate the penalty. As dislinguished 
from a flne, at the old law an amcrccment was for 
a lesser ollence, might be imposed by a court Dot 
of record, and was for an unccrtain amount un- 
tll it bad been affeered. Either party to a suit who 
failed was to be amerced pro clamore falso (for hls 
false claim) ; but these amercements have bcen 
long since disused ; 4 Bla. Com. 379 ; Bacon, Abr. 
Fincs and Amercements. 

The oflicers of the court, and any person who 
committed a contcmpt of court, was also liable to 
be amerced. 

Forinerly, if the sheriff failed in oheying 
tlie writs, rules, or orders of ! the court, he 
might be amerced ; bnt this practiee has 
been generally superseded hy attachment. 
In some of the United States, however, the 
sheriff inay, by statutory provision, he 
amerced for nmking a return contrary to the 
provision of the statute; Coxe 130, 109; 
Stephens v. Clark, 8 N. J. L. 270; Wright v. 
Green, 11 N. J. L. 334; President, etc.. of 
Paterson Bank v. Ilamilton, 13 N. J. L. 159; 
Le Roy v. Blauvelt, 13 N. J. L. 341; Daw- 
son v. Ilolcomb, 1 Ohio, 275, 13 Am. Dec 
018; McLin v. Ilardie, 25 N. C. 407 ; Cam. ò; 
N. 477; or if he fails to make a retm n with- 
in the proper time; Sharp v. Ross, 7 Ohio 
Cir. Ct. 55. 

AMERCEMENT R0YAL. In Great Brit- 
ain a penalty imposed on an officer for a 
misdemeanor in his oflice. 

AMERICAN. Pertaining to the western 
hemisphere or in a more restrieted sense to 
the United States. See Beardsloy v. Select- 
men of Bridgeport, 53 Conn. 493, 3 Atl. 557, 
55 Am. Uep. 152. 

AMEUBLISSEMENT. A species of agree- 
ment which by a fiction gives to immovable 
goods the quality of movable. Merl. Ucp.; 1- 
Low. Can. 25, 5S. 

AMI (Fr.). Afriend. See Prociieix Amy. 

AMICABLE ACTI0N. An aetion entered 
by agreement of parties. 

This practice prcvails in Pennsvlvania. Wlien en- 
tcrcd, such actlon is considered as if lt had boen 
adversely commcnced and the defendant had bcen 
rcgularly summoned. 

lt presupposos that there is a real dispute 
between the panies. an actual eontrovorsy 
and adverse interests. Tho parties, to savo 
noedless exponse and troul le, agree to con- 
duct the suit in an amicahle nmnner; Lord 
v. Yeazie, S IIow. (U. 8.) 255, 12 L. Ed. 
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10G7; Adams y. R. Co., 21 R, I. 134, 42 Atl. 
515, 44 L. R, A. 275; Ex parte Steele, 102 
Fed. G94. It differs entirely from a “Moot” 
Case (q. v.). 

An agreement between a county and a pro- 
posed buyer of its bonds to proseoute a 
made-up case to settle tbe question of the 
validity of the bonds, prior to issue, at the 
expense of the county, is void; Van Ilorn v. 
Kittitas County, 112 Fed 1. 

See Case Stated. 

AMICUS CURI/E (Lat. a friend of the 
court). In Practice. A friend of the court. 

One who, for the assistanee of the court, 
gives information of some matter of law in 
regard to which the eourt is doubtful or 
mistaken; such as a case not reported or 
which the judge has not seen or does not, 
at the moment, recollect; 2 Co. Inst 17S; 
2 Viner, Abr. 475. 

This custom cannot be traced to lts origin, but ls 
immemorial in the English law. It ls recognized in 
the Year Books, and it was enacted in 4 Hen. IV. 
(1403) that any stranger as “ amicus curios” might 
move the court, etc. Under the Roman system the 
Judcx, "especially if there was but one, called some 
lawyer to assist him with their counsel" “ sibi advo- 
cavit ut in consilio adessent Cic. Quint. 2 Gell. 
xiv. 2; Suet. Lib. 33. There was in that day also 
the “ amicus cotisiliari” who was ready to make 
süggestions to the advocate, and this “ amicus” was 
called a "ministrator;” Cic. de Orat. II. 75. This 
custom became incorporated in the English system, 
and it was recognized throughout the earlier as well 
as the later periods of the common law. At first 
suggestions could come only from the barristers or 
counsellors, although by the statute of Hen. IV. 
a “bystander” had the privilege. The custom in- 
cluded instructing, warning, informing, and moving 
the court. The lnformation so communicated may 
extend to any matter of which the court takes ju- 
dicial cognizance; 8 Coke 15. 

It is not the function of amicus curice to 
take upon himself the management of a 
cause; Taft v. Transp. Co., 5G N. H. 416; 
In re Pina’s Estate, 112 Cal. 14, 44 Pac. 332; 
Parker v. State, 133 Ind. 178, 32 N. E. 83G, 
33 N. E. 119, 1S L. R. A. 5G7; or to proceed 
by error or appeal; Martin v. Tapley, 119 
Mass. 110; or demurrer; Ex parte Hender- 
son, 84 Ala. 36, 4 South. 2S4; or for a re- 
hearing; People v. Loan Ass’n, 127 Cal. 400, 
5S Pac. S22, 59 Pac. G92. 

Any one as amicus curice may make ap- 
plication to the court in favor of an infant, 
though he be no relation; 1 Ves. Sen. 313; 
and see Williams v. Blunt, 2 Mass. 215; In 
re Green's Estate, 3 Brewst. (Pa.) 427; In 
re Guernsey’s Estate, 21 111. 443. Any attor- 
ney as amicus curice may move the dismis- 
sal of a fictitious suit; Haley v. Bank, 21 
Nev. 127, 26 Pac. 64, 12 L. R. A. 815; 
Birmingham Loan & Auction Co. v. Bank, 
100 Ala. 249, 13 South. 945, 4G Am. St. 
Rep. 45; Judson v. Jockey Club, 14 Misc. 
Rep. 5G2, 36 N. Y. Supp. 128; In re Guern- 
sey’s Estate, 21 111. 443; or one in which 
there is no jurisdiction; Williams v. Blunt, 
2 Mass. 215; In re Columbia Real Estate 
Co., 101 Fed. 965; Jones v. City of Jef- 
ferson, G6 Tex. 576, 1 S. W. 903; 2 Show. 


59G; or move to quash a vicious indictment, 
for in case of trial and verdict, judgment 
must be arrested; Comberb. 13; or suggest 
an error which would prevent judgment when 
the absence of the party pvevented a motion 
in arrest; 2 Show. 297. He may be allowed 
a reasonable compensation to be taxed by the 
court; In re St. Louis Institute of Christian 
Science, 27 Mo. App. 633. 

The intervention may be by affidavit; Ex 
parte Guernsey’s Estate, 21 111. 443; motion; 
Haley v. Bank, 21 Nev. 127, 26 Pac. 64, 12 
L. R. A. 815; or oral statement; Olsen v. 
Ins. Co., 11 Tex. Civ. App. 371, 32 S. W. 446; 
or it niay be requested by the court; Ex 
parte Randolph, 2 Brock. 447, Fed. Cas. No. 
11,558. 

The term is sometimes applied to counsel 
heard in a cause because interested in a 
similar one; Ex parte Yeager, 11 Grat. (Va.) 
656; State v. Rost, 49 La. Ann. 1451, 22 
South. 421; and occasionably to strangers 
suggesting the correction of errors in tbe 
proceedings; Year Books 4 Hen. VI. 16; 11 
Mod. 137; U. S. v. Gale, 109 U. S. 68, 3 Sup. 
Ct. 1, 27 L. Ed. 857. 

Leave to file briefs as amicus curiw will 
be denied when it does not appear that the 
applicant is interested in any other case that 
will be affected by the decision and the par- 
ties are represented by competent counsel, 
whose consent has not been secured; North- 
ern Securities Co. v. U. S., 191 U. S. 555, 
24 Sup. Ct 119, 4S L. Ed. 299; where many 
cases are cited in the argument. 

The Attorney General of the United States 
has appeared in the Supreme Court in The 
Ineome Tax Cases, 158 U. S. 601, 15 Sup. 
Ct. 912, 39 L. Ed. 1108; The Corporation 
Tax Cases, 220 U. S. 107, 31 Sup. Ct. 342, 55 
L. Ed. 3S9, Ann. Cas. 1912B, 1312; The 
Safety Appliance Case, 196 U. S. 1, 25 Sup. 
Ct. 158, 49 L. Ed. 363, and the Second Em- 
ployers’ Liability Cases, 223 U. S. 1, 32 Sup. 
Ct 169, 56 L. Ed. 327, 38 L. R. A. (N. S.) 
44. In eases where the United States is 
not a party, but is substantially interested, 
it is the practice to ask leave to intervene, or 
to be heard as amicus curiw , or he is heard 
by leave of court 

In the Reading Receivership (U. S. C. C. 
E. D. of Pa., 1893, Dallas, C. J.) certain 
Union employees petitioned the Conrt for 
an order restraining the receivers from dis- 
charging the petitioners unless they would 
dissolve their connections with their Union. 
The Attorney General, Mr. Olney, sent the 
Court an argument on behalf of the petition- 
ers. The Court said at bar that, if counsel 
for the petitioners saw proper to offer it as 
part of their argument, it would be re- 
ceived. Opposing counsel did not object to it 
if so offered. 

Where the question of the constitutionality 
of the Employers’ Liability Act of 1906 was 
involved the court permitted an Assistant 
Attorney General to intervene and to be 




AMICUS CURI^E 


1S9 


AMXESTY 


heard, thougli considering that such a prac- 
tice in a litigution strictly inter partes with 
which the United States had no conecrn, 
ought not to he encouraged, in the ahsence 
o£ aiiy statute or law authorizing or direct- 
ing the Attorney General to support by 
argument in the courts geuerally the legis- 
lation of Congress where the United States 
is not a party nor its interests involved in 
any tangihle way; Brooks v. Southern I*ac. 
Co., 14S Fed. OSG. 

ln Mason v. Iiy., 197 Mass. 349, 83 N. E. 
87G, 1G L. R. A. (N. S.) 270, 125 Am. St. 
Rep. 371, 14 Ann. Cas. 574, on motion of a 
mcmher of the har suggesting that tlie action 
be dismissed as being virtually hrought 
against the King of Englaud, accompanied hy 
an allidavit establishing that fact, it was 
held that the action could not be maintained. 
Tliere was no appearance for defendant. 

AMITA (Lat.). An aunt on the father’s 
side. 

Amita magna. A great-aunt on the fa- 
ther’s side. 

Amita major . A great-great-aunt on tlie 
father’s side. 

Amita maxima. A great-great-great- 
aunt, or a great-great-grandfather’s sister. 
Calvinus, Lex. 

AMITINUS. The child of a brother or 
sister; a cousin ; one who has the same 
grandfather, but different father and mo- 
ther. Calvinus, Les. 

AMITTERE CURIAM (Lat. to lose court). 
To be excluded from tlie right to attend 
court. Stat. Westm. 2, c. 44. 

AP.IITTERE LIBERAM LEGEM. To lose 
the privilege of giving evidence under oath 
in any court ; to becorne infamous, ^nd in- 
capable of giving evidence. Glanville 2. 

If eitlier party in a wager of hattle cried 
“craven” he was condemned amittcre liber- 
am lcgem; 3 Bla. Com. 340. 

AMNESTY. An act of oblivion of past of- 
fenees, granted by the government to those 
who have been guilty of any neglect or 
criine, usually upon condition that they re- 
turn to their duty within a certain period. 

Express amnesty is one granted in direct 
terms. 

Implicd amnesty is one whicli results 
wlien a treaty of peace is made betweeu con- 
tending parties. Vattel, 1 , 4, c. 2, § 20. 

Amnesty and pardon are very dlfferent. The 
former is an act of the sovereign power, the object 
of which ls to efface and to cause to be forgotten a 
crime or misdemeanor ; the latter ls an act of the 
same authority, which excmpts the individual on 
whom !t is bestowed from the punishment the law 
fnflicts for the crlme he has committed ; U. S. v. 
Wilson, 7 Pet. (U. S.) 160, 8 L. Ed. 640. Amncsty 
is the abolition and forgetfulness of the offence; 
pardon is forgiveness. A pardon is given to one 
who is certainly guilty, or has been convicted ; am- 
nesty, to those who may have been so; State v. 
Blalock, 61 N. C. 242. 

Thcir effects are also different. That of pardon ls 
the remission of the whole or a part of the punlsh- 


ment awarded by the law,— the convictlon remaiu 
ing unaffected when only a partial pardon Is grant* 
ed ; an amnesty, on the contrary, has the ef.eci of 
destroying the criminal act, so that Jt is as if lt had 
not been committed, as far as the public interests 
are concerned. 

Thelr applieation also dlffers. Pardon is always 
given to individuals, and properly only after judg- 
mcnt or conviction ; amnesty may be granted either 
before judgment or afterwards, and it ls in general 
given to wboJe classes of criminais, or supposed 
criminals, for the purpose of restoring tranquility 
in the state. But sometimes amnesties are limited, 
and certain classes are excluded from their opcra- 
tion. 

The term amnesty belongs to internatlonal law, 
and ls applied to rebellions whlch, by their magnl- 
tude, are brought within the rules of international 
law, but has no technical meaning ln the common 
law, but is a synonym of ohlivion, whlch, in the 
English law, is the synonym of pardon; Knote v. 
U. S., 10 Ct. Cl. 397. 

The distinction here taken between pardon and 
amnesty was formerly drawn rather in a phiiosoph- 
ical than legal sense, and it doubtless has lts origin 
in the civll law. It is, however, not recognized in 
American law, and it ls thus referred to: “Some 
distinction has been made, or attempted to be made, 
between pardon and amnesty. * * • Thls dis- 
tinction is not, however, recognized In our law. 
The constitution does not use the word ‘amnesty’; 
and, cxcept that the term is generally employed 
where pardon is extendcd to whole classes or com- 
munities instead of individuals, the distinction be- 
tween them is one rather of philological Interest 
than of lcgal importance.” Knote v. U. S., 95 U. 
S. 149, 24 L. Ed. 442. Amnesty, therefore, may be 
rather characterized as a general pardon granted 
to a class of persons by law or proclamation. The 
act in such case is as properly a pardon as if 
simply granted to an individual. Indecd, It seems 
to be generaliy concedcd in the United States that 
the word “pardon" includes the word "amnesty”; 
Davies v. McKeeby, 5 Nev. 369, 373. 

As to tlie amnesty proelaination of 29th 
May, 1SG5, see Hamilton’s Case, 7 Ct. Cl. 
444. 

The general amnesty granted by Presi- 
dent Johnson on Dee. 25, 1SGS, did not en- 
title one receiving its benefits to the pro- 
ceeds of his property previously condemned 
and sold under the act of 17th July, 1SG2, tho 
proceeds haviug bcen paid into the treasury; 
Ivnote v. U. S., 95 U. S. 149, 24 L. Ed. 442. 
As to amnesty in cases arising out of the 
War of Secession, see Armstrong’s Foundry, 
G Wall. (U. S.) 7GG, 1S L. Ed. SS2; Ex parte 
Garland, 4 Wall. (U. S.) 333,1S L. Ed. 3GG ; F. 
S. v. Klein, 13 Wall. (U. S.) 12S, 20 L. Ed. 519; 
Armstrong v. U. S., 13 Wall. (U. S.) 154, 20 L. 
Ed. 614; Carlisle v. U. S., 1G Wall. (L'. S.i 
147, 21 L. Ed. 42G; Witkowski’s Case, 7 Ct. 
Cl. 39S; Ilaym’s Case, 7 Ct. Cl. 443; War- 
ing’s Case, 7 Ct. Cl. 501; Meldrim’s Ca.se, 
7 Ct. Cl. 595; Scotfs Case, S Ct. Cl. 457. 

As to the power of the president to grant 
a general amnesty, and wliether there is any 
legislative power to grant pardon and amues- 
ty, see Executi\t: Powicr ; Pardon ; Consti- 
tution of tiie Unxted States ; 34 L. R. A. 
251, note. 

AMONG. !Mingled with or in the same 
group or class. 

As used in the coramercial clause of the 
federal coustitution C. J. Marshall defines 
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it as “intermingled with” ; Gibbons v. Og- 
den, 9 AVheat. (U. S.) 1, 194, 0 L. Ed. ; 
ana it is soinetimes held to be equivalent < 
to between; Hiek’s Estate, 134 Pa. 507, 19 
Atl. 705; Hecords v. Fields, 155 Mo. 314, 

55 S. W. 1021; Senser v. Senger’s Ex’r, S1 
Va. GS7. 

AMORTISE. To alien lands in mortmain. 

AMORTISSEMENT (Fr.). The redemp- 
tion uf a debt by a siuking fund. 

AM0RTIZATI0N. An alienatiou ol' lands 
or tenements in mortmain. 

It is used colloquially in reference to pay- 
ing off a mortgage or otker debt by install- 
ments, or by a sinking fuud. 

AM0TI0N (Lat. amovere , to rernove; to 
take away). 

An unlawful taking of personal chattels 
out of the possession of the owuer, or of 
one who has a special authority in them. 

A turning out of the proprietor of an es- 
tate in realty before the termination of his 
estate. 3 Bla. Com. 19S. See Ouster. 

In Corporations. A removal of an official 
agent of a eorporation from the station as- 
signed to him, before the expiration of the 
term for which he was appointed. 8 Term 
;>56 ; 1 East 5G2 ; Fuller v. Trustees, G Conn. 
532; Dill. Mun. Corp. (4th ed.) § 238. 

The term is distinguished from disfranchisement, 
which deprives a member of a public corporation of 
all rights as a corporator; while amotion applies 
only to ofScers ; Richards v. Clarksburg, 30 W. Va. 
491, 4 S. E. 774 ; White v. Brownell, 4 Ahb. Pr. 
N. S. (N. Y.) 162, 192. In Bagg’s Case, recognized 
as a leading one, the distinction between amotion 
and disfranchisement was not quite clearly uotrd; 
11 Co. 93 ; and see the observations upon it in Wil- 
cock, Mun. Corp. 270. See 24 Cent. L. J. 99, as to 
the difference between amotion and disfranchise- 
ment. 

Expulsion ls the usual phrase in reference to loss 
of membership of private corporations. The term 
seems iu strictness not to apply properly to cases 
where officers are appointed merely during the will 
of the corporation, and are superseded by the choice 
of a successor, but, as commonly used, includes such 
cases. 

See Disfranchisement; Expulsion ; As- 

SOCIATION. 

The right of amotion of au offieer for just 
canse is a ^common-law iucident of all eor- 
porations; i Burr. 517; 2 Kent 297; 1 Dill. 
Mun. Corp. (4th ed.) § 251; Pvichards v. 
Clarksburg, 3() W. Va. 491, 4 S. E. 774; 
State v. Judges, 35 La. Ann. 1075; and 
the power is iuhereut; Fawcett v. Charles, 
13 Wernl. (N. Y.) 473; Evans v. Philadelphia 
Club, 50 Pa. 107, 127; T. Raym. 435; Burr’s 
Ex’r v. McDonald, 3 Gratt. (Va.) 215 (and 
see 2 Ld. Raym. 15G4, where the contrary 
was asserted, though it may be considered 
settled as above stated); and in case of 
mere ministerial officers appointed durante 
henc pla(‘ito , at the mere pleasure of those 
appointing him, without notice: Primm v. 
City of Carondelet, 23 Mo. 22; see 1 


Ventr. 77; 2 Sliow. 70 ; 11 Mod. 403 ; Field 
v. Field, 9 Weud. (N. Y.) 394; O’Dowd v. 
City of Boston, 149 Mass. 443, 21 N. E. 949. 
Power to remove is necessarily incidental to 
the pow r er of appointment and the trustees 
may remove ivithout assigning any speciiic 
cause wlienever it is in their judgraent in 
the interest of the corporation ; People v. 
Iliggius, 15 111. 110. Notice and an oppor- 
tunity to be heard are requisite w T here the 
appointment is during good bchavior , or the 
removal is for a speciüed cause ; Field v. 
Com., 32 Pa. 478; Page v. Hardiu, 8 B. 
Monr. (Ky.) 64S ; City of Iloboken v. Gear, 
27 N. J. L. 2G5; City of Madisou v. Korbly, 
32 Ind. 74; Stadler v. City of Detroit, 13 
Mich. 34G; 10 H. L. Cas. 404. 

Before amotion the officer is entitled to 
notice of hearing, an accusation to be an- 
sw y ered, reasonable time for answer, repre- 
sentation by counsel and an adjudication 
after hearing; Murdock v. Trustees, 12 Pick. 
(Mass.) 244. Mere acts, which are a cause 
for amotion, do not create a vacancy till the 
amotion takes place; State v. Trustees, 5 
Ind. 77; Murdock v. Trustees, 12 Pick. 
(Mass.) 244. 

Directors themselves have no implied pow- 
er to remove one of their own number from 
office even for cause; nor to exclude liim 
from taking part in tlieir proceedings; Com. 
v. Detwiller, 131 Pa. 614, 18 Atl. 990, 992, 7 
L. R. A. 357. In the absence of a statute 
authorizing amotion by the directors of onè 
of their number, the pow T er can only be ex- 
ercised by the stockholders; Scott v. De- 
troit Young Men’s Society’s Lessee, 1 Dougl. 
(]\Iich.) 149 ; Fuller v. Trustees, 6 Conn. 532 ; 
and see Com. v. Detwiller, 131 Pa. 614, 18 
Atl. 990, 992, 7 L. R. A, 357, 3G0; State v. 
Trustees, 5 Ind. 77. 

The causes for amotion are said by Lord 
Mansfield (1 Burr. 53S) to be:—'“first, such 
as have no immediate relation to the office, 
but are in tbemselves of -so infamous a 
nature as to render the offender unfit to 
execute any publie franchise (but indict- 
ment and conviction must precede amotion 
for such causes, except wffiere he has left 
the country before conviction; 1 B. & Ad. 
936); second , such as are only against his 
oath and the duty of his office as a corpo- 
rator, and amount to breaches of the tacit 
condition anuexed to his office; third , such 
as are offences not only agaiust the duty of 
his office, but also matter indictable at 
common law.” See Com. v. Society, 2 Binn. 
(Pa.) 448, 4 Am. Dec. 453; Evans v. Phila- 
delphia Ciub, 50 Pa. 107 ; 11 Mod, 379. 

Sufftcicnt grounds of removal: Poverty 
and inability to pay taxes; 3 Salk. 229; 
total dcsertion of dutg ; Bull. N. P. 20G; 1 
; Burr. 541; as to neglcct of dutv, see 1 B. 
s & Ad. 936; 4 Burr. 2004; 2 Stra. 819; 1 

Yent. 146; habitual drunkenness; 3 Salk. 
L 231; 3 Bulst 190; official misconduct in 
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the offiee; 4 Burr. 1900 ; habitual but not 
mere easual non-attendanee; Murdock v. 
Trustees, 12 I'ick. (Mass.) 244; Fuller v. 
Trustees, G Conn. 592. 

Jnsufficicnt gruunels of removal: HanU- 
ruptcu; 2 Burr. 722; Atlas Nat Bank v. 
Gardner, S Biss. 537, Fed. Cas. No. 035; cas- 
ital intojcication; 3 Salk. 231; 1 Itolle 400; 
ohl age; 2 Itolle 11 ; thrcats , insulthu/ /r in- 
l/nagc. or libcl upon the mayor or officcrs; 
11 Coke 93; 1 C. & P. 257; 10 Ad. & E. 371. 

The K. B. in England will see that a right 
of amotion of au otlicer is lawfully exer- 
cised ; but it will not control the discretion 
of the corporation, if so exercised; L. It. 5 
H. L. G3G. 

AM0UNT 1N C0NTR0VERSY. See Ju- 

RISDICTION, 

AM0UNT C0VERED. The amount that 
is insured, and for whieh underwriters ure 
liable for loss under a policy of iusuranee. 

lt is limited by that speeitied in the policy 
to be insurcd, and this lirnit may be applied 
to an identical subject only, as a ship, a 
building, or a life; or to sueeessive subjeets, 
as successive cargoes on the same sliip, or 
suecessive parcels of goods transniitted on 
a certain canal or railroad during a speci- 
fied period; and it may also be limited by 
the ternis of tbe contract to a certain pro- 
portion, as a quarter, half, etc., of the value 
of the subject or interest on which the in- 
surance is made; Jackson v. Ins. Co., 16 
I>. Monr. (Ky.) 242; Estabrook v. Smith, G 
Gray (Mass.) 574, GG Am. Dee. 443; Louisiana 
Mut. lns. Co. v. Ins. Co., 13 La. Ann. 24G; 
Cushman v. Ins. Co., 34 Me. 4S7; 39 Eng. 
L. & Eq. 22S. 

AM0UNT 0F L0SS. The diminution, de- 
s'truction, or defeat of the value of, or of 
the charge upon, the insured subject to the 
assured, by the direct consequence of the 
operation of tlie risk insured against, ae- 
cording to its value in the policy, or in con- 
tribution for loss, so far as its value is eov- 
ered by the insuranee. 2 Pliill. Ins. c. xv., 
xvi., xvii.; Forbes v. Ins. Co., 1 Gray, 
(Mass.) 371; Crombie v. Portsmouth Ins. 
Co., 2G N. H. 3S9: Flanagan v. Ins. Co., 25 
N. J. L. 50G; Cincinnati v. Duffield, 6 Ohio 
St. 200, G7 Am. Dee.339: Eddy St. Foundry v. 
Ins. Co., 5 R. I. 42G; Merehants’ Mut. Ins. 
Co. v. Wilson, 2 Md. 217; 7 Ell. & B. 172. 
See Loss. 

AM0VEAS MANUS (Lat. that you remove 
your liands). After otlice found, the king 
was entitled to the things forfeited, eitlier 
lands or personal property; the remedy for 
a person aggrieved was bv “petition,” or 
“ monstrans dc droit ,” or “ travcrses ,” to es- 
tablish his superior right. Thereupon a writ 
issued. quod manus domini rcgis amovcan- 
tur; 3 Bla. Com. 2G0. 

AMPAR0 (Span.). A document protect- 


ing the claimant of land till propt rly au- 
thorized papers can be is>ucd. Trimbh \ 
Smithers’ Adm’r, 1 Tex. 790. 

AMPLIATION. In Civil Law. A d«*fer- 

ring of judgment until the eause is furthe 
examincd. 

Iü this case, the judges pronounced tbe word 
ainjjlius, ot by writing tbe lctters N. L. for u n 
liquet (7. v.), signifying that thc cause was not 
ciear. It is very simiiar to the common-law prac 
tice of cntering cur. adv. vult In similar cases. 

In French Law. A duplicate of an acquit 
tanee or other instruuient. 

A notary’s eopy of acts passed before liim. 
delivered to the parties. 

AMUSEMENT. Pastime; diversion; en- 
joyment. See Entertainment ; Pe.\ce of 

A M USEM ENT ; Tll EATRE. 

AMY (Fr.). Friend. See Prociiein Amy; 
Next Friend. 

AN, J0UR ET WASTE. Year, day and 
waste. See that title. 

ANAL0GY. The similitude of relations 
which exist between tliings comparcd. See 
Smith v. State, G3 Ala. 58. 

Analogy lias beeu deelared to be an argu- 
ment or guide in forming legal judgments, 
and is very cominonly a ground of sucb jtnlg- 
ments ; 3 Bingh. 2G5; 4 Burr. 19G2, 2022, 
20GS; 6 Yes. G75 ; 3 Swanst. 5G1; 3 P. 
Will. 391; 3 Bro. C. C. 639, n. 

ANALYTICAL JURISPRUDENCE. A the- 
ory and system of jurisprudence wrought 
out neither by inquiring for etliieal prin- 
ciples or tbe dictates of the sentiments of 
justiee nor by the rules whieh may be ac- 
tually in force, but by analyzing, classifyin.: 
and eomparing various legal conceptions. 

See Jurisprudence. 

ANARCHY. The absence of all politieal 
government; by extension, Coufusion iu gov- 
ernment. 

The absence of government; a state of so- 
ciety where there is no law or supreme pow- 
er. Spies v. People, 122 111. 253, 12 N. E. 
SG5, 17 N. E. S9S, 3 Am. St. Rep. 320. 

A social theory which regards the unioii 
of order with the absenee of all direct gov- 
ernment of man by man as the political 
ideal; absolute individual liberty. Cent. 
Diet. 

Taken in its proper sense, the word has 
nothing to do with disorder or crime, but in 
the Aet’ of Congress of Marcli 3, 1903, the 
word “anarchists” is uscd synoiiyniou>!y 
with “persons who believe in or advoeate the 
overthrow by foree or violence of the gov- 
ernment of the Fnited Statcs or of all govern- 
mciit or of all forins of law or the assassina- 
tion of public ollieials,” and this would seem 
to be the popular sense attaching to the 
word. In the address of U. M. Rose, Presi- 
dent of the American Bar ‘Association in 
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1902, criminal anarchy is (lofined as the doc- 
trine that organized government should be 
overthrowTi by force and violence, or by as- 
sassination of the executive head or of any 
of the executive officials of the government, 
by any unlawful means. 15 Rep. Am. Bar 
Assn. 210. 

In L\ S. v. Williams, 191 L. S. 291, 24 Sup. 
Ct. 719, 4S L. Ed. 979, it was held that 
even though an alien anarcliist only regard- 
ed the absence of govexnment as a political 
ideal, yet when he sought to attain it by ad- 
vocating a universal strike and (liscoursing 
upon “the legal murder of 1SS7” (Spies v. 
Leople, 122 111. 1, 12 N. E. SG5, 17 N. E. S9S, 

3 Am. St. Rep. 320) there was a justifiable 
inference that he cöntemplated the ultimate 
realization of his ideal by the use of force, 
or that his speeches were incitements to that 
end. And further, that even if “anarchists” 
should be interpreted to mean political 
philosophers innocent of evil intent. yet the 
tendency of the general exploitation of such 
view^s is so dangerous to the public w'eal that 
aliens w’ho hold and advocate them would 
be undesirable additions to the population 
and their exelusion infringes none of the 
coustitutional guaranties respecüng freedom 
of speeeh, etc. See Aijen. 

ANATHEMA. A punishment by which a 
person is separated from the body of the 
chureh, and forbidden all intercourse with 
the faithful. 

It differs from excommunication, which simply 
forbids the person excommunicated from going into 
the ckurch and taking the communion with the 
faithful. 

ANATOCISM. In Civil Law. Taking in- 
terest ou interest; receiving compound in- 
terest 

ANCESTOR. One who has preceded an- 
other in a direct line of descent; an ascend- 
ant. 

A former possessor; the person last seised. 
Termes de la Ley; 2 Bla. Com. 201. 

In the common law, the word is understood as 
well of the immediate parents as of those that are 
higher; as may appear by the statute 25 Edw. III., 
De natis ultra mare , and by the statute 6 Ric. II. 
c. 6, and by many others. But the civilians’ rela- 
tions in the ascending line, up to the great-grand- 
father’s parents, and those above them, they term 
majores, which common lawyers aptiy expound ante- 
cessors or ancestors, for in the descendants of like 
degree they are called posteriores; Cary, Litt. 45. 
The term ancestor is applied to natural persons. 
The words predecessors and successors are used in 
respect to the persons composing a body corporate. 
See 2 Bla. Com. 209 ; Bacon, Abr.; Ayliffe, Pand. 
58. 

It designates the ascendants of one In the right 
line, as father and mother, grandfather and grand- 
mother, and does not include collateral reiatives as 
brothers and sicters; Valentine v. Wetheriil, 31 
Barb. (X. Y.) 659. 

ANCESTRAL. What relates to or has 
been done by one’s aneestors; as homage an- 
cestral (see Homage) and the like. 

That which belonged to one’s ancestors. 


Ancestral estatcs are such as come to the 
possessor by descent. 3 Washb. R. P. (5th 
Ed.) 411, 412. 

ANCESTRAL ACTI0NS. See Abatement. 

ANCHOR. A measure containing ten gal- 
lons. 

The instrument used by which a vessel or 
other body is held. See The Lady Franklin, 

2 Low. 220, Fed. Cas. No. 7,9S4 ; Walsh v. 
Dock Co., 77 N. Y. 448; Reid v. Ins. Co., 
19 Hun (N. Y.) 2S4. 

An Anchor Watch is one kept by a reduc- 
ed number of men on a vessel in port or at 
anehor; The Lady Franklin, 2 Low. 220, 
Fed. Cas. No. 7,984; it may consist of one 
man on deck; The Rival, 1 Sprague 128, 
Fed. Cas. No. 11,867. 

ANCHORAGE. A toll paid for every 
anchor cast from a ship in a port. 

Such a toll is said to be incident to almost 
every port; 1 W. Bla. 413; 4 Term 2G0; 
and is sometimes payable though no anchor 
is cast; 2 Chit. Com. Law 16. 

ANCIENT DEEDS. See Ancient Weit- 

INGS. 

ANCIENT DEMESNE. Manors which in 
the time of William the Conqueror were in 
the hands of the crown and are so recorded 
in the Domesday Book. Fitzh. Nat. Brev. 
14, 56. 

Tenure in ancient desmesne may be plead- 
ed in abatement to an action of ejectment; 
2 Burr. 1046. 

Tenants of this class had many privileges; 
2 Bla. Com. 99. 

ANCIENT DOCUMENTS. See Ancient 

Weitings. 

ANCIENT H0USE. One which has stood 
long enough to acquire an easement of sup- 
port. 3 Kent 437 ; 2 Washb. R. P. (5th ed.) 
♦ 74 , *76. See Easement; Lateral Support. 

ANCIENT LIGHTS. Windows or open- 
ings which have remained in the same place 
and condition twenty years or more. Wright 
v. Freeman, 5 Harr. & J. (Md.) 477; Story 
v. Odin, 12 Mass. 157, 7 Am. Dec. 46; Thurs- 
ton v. Hancock, 12 Mass. 220, 7 Am. Dec. 57. 

In England, a right to unobstructed light 
and air through such openings is secured by 
mere user for that length of time under the 
same title. 

Lntil the last forty years there was no 
right of action merely because there was 
less light than formerly, but only where 
material inconvenience was caused in ordi- 
nary occupations; 1 Dick. 163; 2 C. & P. 
465; 5 id . 43S. This rule was followed in 
L. R. 4 Eq. 421; [1897] 2 Ch. 214; Ir. Rep. 
11 Eq. 541. It is held that one is entitled to 
as much light as his building may ordinarily 
require for habitation or business; [1900] 

2 K. B. 722. In L. R. [1904] A. C. 179, it is 
said: “To constitute actionable deprivation 
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of light, it is not enough that there be less 
light than bcfore; there must be a sub- 
stantial deprivation of light,—enough to ren- 
der occupation uncomfortable according to 
ordinary notions of manUind. ,, This has 
been said to be the leading case; 23 L. Q. R. 
254. In [1902] 1 Iv. B. 15, the plaintiffs had 
an easement of light and necded an extraor- 
dinary amount in their business; a newly 
erectcd building cut off a substantial amount 
of it, but enough was lcft for all ordinary 
purposcs of habitation or business; it was 
held they were entitled to relief. This case 
was approved ; L. R. G Ch. S09; and disap- 
proved; L. R. 4 Eq. 21; 28 L. T. 1S6. In 
[1907] A. C. 1, there had bccn a large ob- 
struction of light by the crection of the de- 
fendant’s house, and a large interference 
with the cheerfulness of a room in the plain- 
tiff’s house, so that the character of such 
room had been altered, and it had lost onc 
of its cliief advantagcs, causing a substantial 
depreciation in the rental value. It was 
held that an actionable nuisance had been 
committed. It is said the decision of the 
House of Lords in [1904] A. C. 179, has left 
the obstruction of ancicut lights still, as it 
always has becn, a qucstion of nuisance or 
no nuisauce, but has readjusted the law iu 
respect to the tcst of nuisance, and that the 
test now is, not how rnuch light has been 
taken, and whether that is enough material- 
ly to lessen the enjoyment and use of the 
house which thc owuer previously had, but 
how mucli light is left, and whether that is 
enough for the comfortable use and enjoj’- 
ment of the house according to the ordinary 
requirements of mankind; 74 L. J. Ch. G21; 
[1905] 2 Ch. 210. 

In the United States, sucb right is not ac- 
quired without an express grant, iu most 
of the states; 2 Washb. R. P. (5th ed.) G2, 
63; 3 Kent 44G, n. See Cherry v. Stein, 
11 Md. 1; Hulley v. Safe Deposit Co., 5 Del. 
Ch. 57S; Parker v. Foote, 19 Wcnd. (N. Y.) 
309; Ward v. Neal, 37 Ala. 501; Pierre v. 
Fcrnald, 26 Me. 436, 4G Am. Dec. 573; Keats 
v. Ilugo, 115 Mass. 204, 15 Am. Rep. S0; 
and cases under Air. This same doctrine 
has been upheld in Illinois and Louisiana ; 
Gerber v. Grabel, 16 III. 217; Taylor v. Boul- 
ware, 35 La. Ann. 4G9. It is said not to be 
suited to the conditions of a growing couu- 
try and that it never became part of our 
coinmon law; Myers v. Gemmel, 10 Barb. 
(N. Y.) 537. Other courts decline to adopt 
the English doctrine; Keats v. Ilugo, 115 
Mass. 204, 15 Am. Rep. S0; Randall v. San- 
derson, 111 Mass. 119; Hoy v. Sterrett, 2 
Watts (Pa.) 327, 27 Am. Dec. 313; Doyle v. 
Lord, 64 N. Y. 439, 21 Am. Rep. 029; Powell 
v. Sims, 5 W. Va. 1, 13 Am. Rep. G29; In- 
grabam v. Hutchinson, 2 Conn. 597; Gerber 
v. Grabel, 16 111. 217; and even where it Is 
accepted, its application should be limited 
to cases where the easement is strictly nec- 
Boüv,—13 


essary to the beneficial user of the property 
granted; Turner v. Tbompson, 58 Ga. 268 
24 Am. Rep. 497; 15 Ilarv. L. Rev. 305. 

One who claims that the land adjoining 
his shall remain unimprovcd should show 
an express grant or covenant; Morrison v. 
Marquardt, 24 Ia. 35, 92 Am. Dec. 444. There 
can be uo such easement by implication over 
adjoining unimproved land of the grantor; 
id.; Stcin v. Hauck, 5G Ind. 6S,*2G Am. Rep. 
10; Kcating v. Springer, 14G III. 481, 34 N. 
E. S05, 22 L. R. A. 544, 37 Am. St. Rep. 175 ; 
Mullen v. Stricker, 19 Ohio St. 135, 2 Am. 
Rep. 379; Rcnnyson’s Appcal, 94 Pa. 147, 
39 Am. Rep. 777 ; Wilmurt v. McGrane, 16 
App. Div. 412, 45 N. Y. Supp. 32. But it 
has been hcld that a grantee of land has 
an easemcnt of light by implicd grant over 
the adjoining unimproved land of his gran- 
tor; Sutphen v. Therkelson, 38 N. J. Eq. 
31S; Knoxvillc Water Co. v. Knoxville, 200 
U. S. 25, 26 Sup. Ct. 224, 50 L. Ed. 353; 
Janes v. Jenkins, 34 Md. 1, G Am. Rcp. 300. 
In 15 L. Q. R. 317, it is said that American 
courts, in declining to follow the English 
doctrine, havc assumed that it was nnknown 
prior to Independcnce. It was so said by Bron- 
son, J., inParkcr v. Foote, 19 Wend. (N. Y.) 
309. But this is said to be incorrect. There 
is a dictum of Wray, C. J., in Mosely v. Bland 
(1611), cited in 9 Rcp. 5S and a roference 
to it as an established doctrinc in 1443 Y. 
B., 32 Ilen. VI, f. 15, and in 4 Del. Ch. 
643, it was held that the doctrine was part 
of the common law of England and of tho 
colonies at the timc of American Indepcnd- 
ence, and as such continucd to bc the law 
of Delaware under the constitution adopted 
in 1776. See Air. 

As between landlord and tenant it is held 
that a lcase of a tenemcnt carries with it an 
implied grant of the riglit to light and air 
from the adjoining land of thc landlord 
where the situation and habitual use of thc 
demiscd tcncment are such that the right 
is essential to its bencficial enjoyment ; 
Darncll v. Sbow-Case Co., 129 Ga. 62. 5S S. 
E. 631, 13 L. R. A. (N. S.) 333, 121 Ara. St. 
Rep. 20G; Ware v. Chew, 43 N. J. Eq. 493. 
11 Atl. 74G; Case v. Minot, 15S Mass. 577. 
33 N. E. 700, 22 L. R. A. 536 (whcre the ten- 
ant of an upper floor was hcld entitled to 
light and air from a well); Doyle v. Lord. 
64 N. Y. 432, 21 Am. Rep. 629;' Hazlett v. 
Powell, 30 Pa. 293; contra , Keating v. 
Springer, 146 111. 484, 34 N. E. S05, 22 L. R. 
A. 544, 37 Am. St. Rcp. 175 ; Myers v. Gem- 
mel, 10 Barb. (N. Y.) 537. 

As to the right of an abutting owner to 
light and air over the blgbway, see Air. 

ANCIENT READINGS. Essays on the 

early Englisb statutes. Co. Litt. 2S0. 

ANCIENT REC0RDS. See Ancient 

Writings. 

ANCIENT RENT. The rent reserved at 
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the time the lease was rnade, if the build- 
ing was not thcn under lcase. 2 Vern. 542. 

ANCIENT WRITINGS. Deeds, wills, and 
other writings, more tlian thirty years old. 

They may, in general, be read in evidence 
without any otlier proof of their execution 
than that thcy have been in the possession 
of those elaiming rights under tlicm; 1 

Greenl. Ev. § 141; 12 M. & W. 205; S Q. B. 
15S; 7 Beat. 93; Barr v. Gratz, 4 Wheat 
(U. S.) 213, 4 L. Ed. 553; Lessee of Clarke v. 
Courtney, 5 Pet (U. S.) 319, S L. Ed. 140; 
Winn v. Patterson, 9 Pet. (U. S.) 003, 9 L. 
Ed. 200; Jaekson v. Blanshan, 3 Johns. (N. 
Y.) 292, 3 Am. Dec. 4S5; Middleton v. Mass, 
2 Nott. & McC. (S. C.) 55; Duncan v. Beard, 
id. 400; Tolrnan v. Emerson, 4 Pick. (Mass.) 
100; Crane v. Marshall, 10 Me. 27, 33 Am. 
Dec. 031; Dodge v. Briggs, 27 Fed. 170; 
O’Donnell v. Johns & Co., 70 Tex. 302, 13 S. 
W. 370; Pettingell v. Boynton, 139 Mass. 
244, 29 N. E. 055; McClaskey v. Barr, 47 
Fed. 154; King v. Sears, 91 Ga. 577, 18 S. E. 
830; Whitman v. Heneberry, 73 111. 109. As 
to the admission of duplicate copies, see Na- 
tional Commercial Bank v. Gray, 71 Hun 295, 
24 N. Y. Supp. 997. See Declaration; Ev- 

IDENCE. 

The rule is broad enough to admit ancient 
deeds purporting to have heen signed by an 
agent without production of the power of 
attorney; Wilson v. Snow, 228 U. S. 217, 33 
Sup. Ct. 487, 57 L. Ed. -. 

Spanish documents produced to and in- 
spected by the court, coming from oflScial cus- 
tody and bearing on their face every evi- 
dence of age and authenticity, and otherwise 
entitled to admissibility as ancient docu- 
ments, will not be excluded because subjected 
to various changes of possession during the 
transition of the government of Florida from 
Spain to the United States and during the 
Civil War, it not appearing that they were 
ever out of the custody of a proper custodian, 
that the originals were lost, or that there 
had been any fraudulent substitution; Mc- 
Guire v. Blount, 199 U. S. 142, 26 Sup. Ct. 
1, 50 L. Ed. 125. 

Ancient documents are not admissible in 
evidence as “public documents” where they 
were not intended to be so, but to serve tem- 
porary purposes only. Also where the rec- 
ords were made by a deceased official, there 
being nothing to show that they were made 
contemporaneously with the doing of some- 
thing which it was the duty of the deceased 
official to record. In this case it was at- 
tempted to prove that certain land, within 
legal memory, had been covered by the sea. 
A survey made in 1616 by the Lord Warden 
of the Cinque Ports and an estimate by the 
King’s engineer for the reparation of certain 
castles w r ere rejected for the above reasons; 
[1905] 2 Ch. 53S. 

Where an instrument itself would be ad- 
missible without proof of execution, being 
orer thirty years old, and its absence is sat- 


isfactorlly accounted for, held that evidence 
of its contents w T as likewise admissible with- 
out proof of execution; Walker v. Peterson 
(Tex.) 33 S. W. 269, Dec. 18, 1S95. 

A deed signed by the grantor by bis mark 
and not witnessed or acknowledged, and 
therefore insufficient on its face, is inad- 
missible as an aneient deed without proof 
of execution; O’Neal v. Railroad Co., 140 
Ala. 37S, 37 South. 275, 1 Ann. Cas. 319. As 
a general rule in the case of ancient writ- 
ings, proof of execution is not necessary; 
Fulkerson v. Holmes, 117 U. S. 389, 6 Sup. 
Ct. 7S0, 29 L. Ed. 915; Whitman v. Heneber- 
ry, 73 111. 109; such documents when ad- 
mitted are to be construed as duly executed; 
Brown v. Wood, 6 Rich. Eq. (S. C.) 155; and 
the genuineness must be established; Mc- 
Cleskey’s Adm’rs v. Leadbetter, 1 Ga. 551; 
mere antiquity is not enough if the paper 
appears defective upon its face; Reaume v. 
Chambers, 22 Mo. 36; Williams v. Bass, 22 
Yt 352; mere production is not sufficient; 
Fogal v. Pirro, 23 N. Y. Super. Ct. 100; when 
no consideration is expressed and the words 
“this indenture” are omitted, it is insuffi- 
cient; Gitting’s Lessee v. Hall, l.Har. & J. 
(Md.) 14, 2 Am. Dec. 502. Deeds were admit- 
ted, though defective in form and execution, 
in Hoge v. Hubb, 94 Mo. 4S9, 7 S. W. 443; 
Hill v. Lord, 4S Me. S3; White v. Hutchings, 
40 Ala. 253, 88 Am. Dec. 766. 

ANCIENTS. Gentlemen in the Inns of 
Courts who are of a certain standing. 

In the Middle Temple, all who liave passed their 
readings are termed ancients. In Gray’s Inn, the 
ancients are the oldest barristers ; besides which, 
the society consists of benchers, barristers, and 
students; in the Inns of Chancery, it consists of 
ancients and students or clerks. 

The Gouncil of Ancients was the upper 
Chamber of the French legislature under the 
constitution of 1795, consisting of 250, each 
required to be at least forty years old. 

ANCI ENTY. Eldership ; seniority. Used 
in the statute of Ireland, 14 Hen. VIII; 
Cowel. 

ANCILLARY (Lat. ancilla, a handmaid). 
Auxiliary, subordinate. 

As it is beneath the dignity of the king’s courts 
to be merely ancillary to other inferior jurisdic- 
tions, the cause, when once brought there, receives 
its final determination ; 3 Bla. Com. 98. 

Used of deeds, and also of an administration of 
an estate taken out in the place where assets are 
situated, which is subordinate to the principal ad- 
ministration, which is that of the domicil; i Story, 
Eq. Jur. 13th ed. § 583. See Administration. And 
in the same way in the case of receiverships. See 
Receivêr. 

ANCIPITIS USUS (Lat.). Of use for va- 

rious purposes. 

As it is impossible to ascertain the final use of an 
article ancipitis usus, it is not an injurious rule 
which deduces the final use from its immediate des- 
tination; 1 Kent 140. 

AND. A conjunction conneeting words or 
phrases expressing the idea that the latter is 
to be added to or taken along with the first 
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It is said to be equivalent to “as well as M ; 
Porter v. Moores, 4 Heisk. (Tenn.) 16. 

It is sometimes construed as meaning “or, M 
and has been so treated in the eonstruetion 
of statutes; P»ay State Iron Co. v. Goodall, 
39 N. II. 223, 75 Am. Dec. 219; U. S. v. 
Fisk, 3 Wall. (U. S.) 445, 18 D. Ed. 243; 1 
U. C. Q. B. 357, deeds; Jackson v. Topping, 
1 Wend. (N. Y.) 3S8, 19 Am. Dec. 515; reso« 
lutions of a corporate board of directors; 
Brown v. Furniture Co., 5S Fed. 2S6, 7 C. C. 
A. 225, 22 L. R. A. 817 (per Taft, C. J.); and 
wills; Sayward v. Sayward, 7 Groenl. (Me.) 
210, 22 Am. Dec. 191; 1 Ves. 217; 7 id. 453; 4 
Bligh U. R. 321; Jackson v. Blanshan, 6 
Johns. (N. Y.) 54, 5 Am. Dec. 1SS (per Kent, 
0. J.) ; Janney v. Sprigg, 7 Gill (Md.) 197, 
4S Am. Dec. 557, where the cases are re- 
viewed, as also in a note thereto in 48 Am. 
Dec. 565. 

That the power to change the words is 
not arbitrary, but only to effectuate the in- 
tention, see Armstrong v. Moran, 1 Bradf. 
Surr. (N. Y.) 314. 

The character & has been recognized as 
“sanctioned by age and good use for per- 
haps centuries, and is used even at this 
day in written instruments, in daily transac- 
tions, and with such frequency that it may 
be said to be a part of our language”; Brown 
v. State, 16 Tex. App. 245. So the abbrevia- 
tion &c. is said to have “been naturalized in 
English for ages,” and was constantly used 
by Lord Coke without a suggestion from any 
quarter that it is not English ; Berry v. Os- 
born, 28 N. H. 279. 

See Or. 

ANDROLEPSY. The taking by one nation 
of the eitizens or subjects of another in or- 
der to còrnpel the latter to do justice to the 
former. Wolffius, § 1164; Molloy, de Jure 
Mar. 26. 

ANECIUS (Lat. Spelled also cesnecius, 
cnitius , ceneas , eneyus Fr. aisne). The eld- 
est-born ; the first-born; senior, as eontrast- 
ed with the puis-ne (younger); Burrill, Law 
Dict. 99 ; Spelman, Gloss. /Esneeia. 

ANGARIA. In Roman and Feudal Law. A 

service exacted by the government for public 
purposes; in particular, the right of a pub- 
lic officer to require the service of vehicles 
or ships; personal serviee exacted from a 
villein by his lord. Dig. 50, 4, 1S, § 29 ; Spel- 
man, Gloss. 

ANGARY, RIGHT OF. In International 
Law. Formerly the right ( jus angarice) 
claimed by a belligerent to seize merchant 
vessels in the harbors of the belligerent and 
to compel them, on payment of freight, to 
transport troops and supplies to a designated 
port. It was frequently exercised by Louis 
XIV. of France, but as a result of specific 
treaties entered into by states not to exercise 
the right, it has now come to be abandoned. 

2 Opp. 446. 


At the present day, the right of a belllg- 
erent to appropriate, either for use, or for 
destruction in case of neeessity, neutral proi>- 
erty temporarily located in his own territorv 
or in that of the other belligerent The prop- 
erty may be of any description whatever, 
provided the appropriation of it be for mili- 
tary or naval purposes. 

Requisition of neutral property is justificd 
by military necessity, and accordingly the 
right of angary is a belligerent right, al- 
though the claim of the neutral owner to in- 
demnity properly comes under the law of 
neutrality (q. v .). 

An indirect recognition, a fortiori , of the 
duty of the belligerent to pay indemnity may 
be found in Arts. 52-53 of IV Hague Conf. 
1907, which requires the payment of such in- 
demnity when private enemy property is 
requisitioned. Art. 19 of V Hague Conf. 
1907, provides that railway material coming 
from the territory of neutral powers shall 
not be requisitioned, except in case of abso- 
lute necessity, and neutral powers may, un- 
der similar neeessity, retain railway ma- 
terial coming from the territory of the bel- 
ligerent, due compensation being made by 
both sides. 

ANGEL. An ancient English coin, of the 
value of ten shillings sterliug. Jacobs, Law 
Dict.; Cunningham. 

ANGILD (Sax.). The bare, single valua- 
tion or estimation of a man or thing, accord- 
ing to the legal estimates. 

When a crime was committed, before the 
Conquest, the angild was the money com- 
pensation that the person who had been 
wronged was entitled to recèive. Maitl. 
Domesday Book & Beyond 274. 

The terms twigild, trigild, denote twlce, thrlce, 
etc. angild. Leges Ince, c. 20; Cowell. 

ANHL0TE (Sax.). A single tribute or 
tax. Cimningham. The sense is, that every 
one should pay, according to the custom of 
the country, his respective part and share. 
Spelman, Gloss. 

ANIENS. Void ; of no force. Fitzherbert, 
Nat. Brev; 214. 

ANIENT (Fr. anèantir). Abrogated, or 
made null. Littleton, § 741. 

ANIMAL. Any animate being which is 
not liuman, endowed with the power of vol- 
untary motion. 

Domitw are those which have been tamed 
by man; doinestic. 

Feree naturce are those which still retain 
their wild nature. 

A man may have an absolute property In 
animals of a domestic nature; 2 Mod. 319; 2 
Bla. Corn. 390; but not so in animals fcrce 
naturw, wliich belong to him only while in 
his possession; Wallis v. Mease, 3 Binu. (Pa.) 
546; Pierson v. Post, 3 Caines (N. Y.) 175, 2 
Am. Dec. 264; Gillet v. Mason, 7 Johns. (N. 
Y.) 16; State v. Murpby, 8 Blackf. (Ind.) 
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498; 2 B. & C. 934. Yet animals which are 
sometimes ferce naturw may be tamed so as 
to become subjects of property; as an otter; 
State v. House, 65 N. C. 315, 6 Am. Rep. 744; 
pigeons which rctürn to tlieir house; 2 Den. 
Cr. Cas. 362; 4* C. & P. 131; Com. v. Chacc, 

9 Pick. (Mass.) 15, 19 Am. Dcc. 348; or 
pheasants hatched under a hen; 1 lost. & 

F. 350. And the flesk of animals ferce na- 
turas may be the subject of larceny; 3 Cox, 
Cr. Cas. 572; 1 Den. Cr. Cas. 501; 2 C. & K. 
9S1; State v. House, 65 N. C. 315, 6 Arn. Rep. 

744. , . 

Animals ferw natnrce were considered by 
the Roman law as belonging in common to 
all the citizens of the state; Geer v. Con- 
necticut, 161 U. S. 319, 16 Sup. Ct. 600, 40 
L. Ed. 793; and by the common law the 
property in game was based on common own- 
ership and subject to governmental author- 
ity; 2 Bla. Com. 14. One may have the 
privilege of hunting wild animals to the ex- 
clusion of other persons; 7 Co. 18 ö/ but only 
by grant of the king or of his officers or by 
prescription; id. (the case of the swans). In 
the United States the ownerskip of such anl- 
mals is vested in the state, not as proprietor, 
but in its sovereign capacity, as representing 
the people and for their benefit; Ex parte 
Maier, 103 Cal. 476, 37 Pac. 402, 42 Am. St. 
Rep. 129; State v. Repp, 104 Ia. 305, 73 N. 
\V. 829, 40 L. R. A. 6S7, 65 Am. St. Rep. 463. 
It alone has power to control the killing 
and ownership of wild game; Geer v. Con- 
necticut, 161 U. S. 532, 16 Sup. Ct. 600, 40 
L. Ed. 793. Animals wild by nature are sub- 
jects of ownership while living only when 
on the land of the person claiming them; 
Cal. Civ. Code § 656. Under this provision it 
was keld that one has a right in wiid game 
birds within his game preservcs, which en- 
titles him to protect them against trespassers; 
Kellogg v. King, 114 Cal. 37S, 46 Pac. 166, 55 
Am. St. Rep. 66. Deer, when reclaimed and 
enclosed, are property, Dietrich v. Fargo, 194 
N. Y. 359, 87 N. E. 518, 22 L. R. A. (N. S.) 
696. 

Bees are ferce naturce; Goff v. Kilts, 15 
Wend. (N. Y.) 550; but when hived or re- 
claimed one may have a qualified property 
ln them; Goff v. Kilts, 15 Wend. (N. Y.) 550; 
Rexroth v. Coon, 15 R. I. 35, 23 Atl. 37, 2 Am. 
St. Rep. 863; because they “have a local 
habitation, more often ln a tree than else- 
where, and while there they may be said to 
be within control, because the tree may at 
any time be felled. But the right to cut it 
down Is in the owner of the soil, and there- 
fore such property as the bees are susceptible 
of is in him also”; Cooley on Torts 435; 
State v. Repp, 104 Ia. 305, 73 N. W. 829, 40 
L. R. A. 6S7, 65 Am. St. Rep. 463. The mere 
finder of them on the land of anothcr ac- 
quires no title to the tree or the bees; State 
v. Rcpp, 104 la. 305, 73 N. W. 829, 40 L. 
R. A. 687, 65 Am. St. Rep. 463; Gillet v. 
Mason, 7 Johns. (N. Y.) 16; Merrils v. Good- 


win, 1 Root (Conn.) 209. In a suit against 
the owner of bees for injuries caused by 
them to horses, it was held that however it 
might have been anciently, in modern days 
the bce has become almost as completely do- 
mesticated as the ox or the cow; Earl v. 
Van Alstine, 8 Barb. (N. Y.) 630. 

But the ancient rule that animals ferce 
naturce can only be the subject of property 
while in actual possession, and that loss of 
possession without intention to return on the 
part of the animal carries with it the loss of 
Iiroperty by the owner; Mullett v. Bradley, 
24 Misc. Rep. (N. Y.) 695, 53 N. Y. Supp. 781; 
seems inconsistent with the related law gov- 
erning the responsibility of owners for inju- 
ries done by such animals; 12 Harv. L. Rev. 
346; as where a bear slipped his collar and 
in his escape to the woods injured a man, 
the owner was held liable; Vredenburg v. 
Bekan, 33 La. Ann. 627; but where a sea lion 
eseaped from the possession of its owner and 
was abandoned by him and recaptured a 
year afterwards seventy miles from the place 
of its escape, the owner was held to have lost 
his property, expressly on the ground of loss 
of possession ; Mullett v. Bradley, 24 Misc. 
695, 53 N. Y. Supp. 781; 12 Harv. L. Rev. 
346. In Manning v. Mitcherson, 69 Ga. 447, 
47 Am. Rep. 764, it was said that to hold that 
wild animals of a menagerie, should they es- 
cape from their owner’s immediate posses- 
sion, would belong to the first person who 
skould subject them to his dominion, would 
be an injustice. 

The common law recognized a property in 
dogs; State v. Sumner, 2 Ind. 377 ; Chapman 
v. Decrow, 93 Me. 378, 45 Atl. 295, 74 Am. 
St. Rep. 357; Uklein v. Comack, 109 Mass. 
273; and in tke United States it is generally 
recognized by the law; Fisher v. Badger, 95 
Mo. App. 289, 69 S. W. 26; Harrington v. 
Hall, 6 Pennewill (Del.) 72, 63 Atl. 875; Jones 
v. R. Co., 75 Miss. 970, 23 South. 35S; Reed 
v. Goldneck, 112 Mo. App. 310, S6 S. W. 1104. 
Such property, however, is held to be of a 
peculiar character; Chnnot v. Larson, 43 
Wis. 536, 2S Am. Rep. 567; and of a qualified 
nature; Woolf v. Chalker, 31 Conn. 121, S1 
Am. Dec. 175; City öf Hagerstown v. Wit- 
mer, 86 Md. 293, 37 Atl. 965, 39 L. R. A. 649. 
Tke owner may recover for its wrongful in- 
jury; Louisville & N. R. Co. v. Fitzpatrick, 
129 Ala. 322, 29 South. S59, 87 Am. St. Rep. 
64; Chapman v. Decrow, 93 Me. 37S, 45 Atl. 
295, 74 Am. St. Rep. 357; Moore v. Electric 
Co., 136 N. C. 554, 4S S. E. 822, 67 L. R. A. 
470; or its conversion; Graham v. Smith, 
100 Ga. 434, 2S S. E. 225, 40 L. R. A. 503, 62 
Am. St. Rep. 323; or unlawful killing; 
Wheatley v. Harris, 4 Sneed (Tenn.) 46S, 70 
Am. Dec. 25S; Smith v. Ry. Co., 79 Minn. 
254, 82 N. W. 577; State v. Coleman, 29 Utah, 
417, 82 Pac. 465; Harrington v. Hall, 6 Pen- 
newill (Del.) 72, 63 Atl. 875. At common law 
it was not larceny to steal a dog; 4 Bla. 
Com. 235; Mullaly v. People, 86 N. Y. 365; 
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State v. Jenkins, 78 N. C. 4S1; Jenkins v. 
Ballantyne, 8 Utah, 245, 30 Pac. 700, 1G L. 
H. A. GSO (see note in 15 Ain. Rep. 35G); be- 
cause larceny was a crime punishable by 
death, and it was thought not fit that a mau 
should die for a dog; Brainard v. Knapp, 9 
SLsc. 207, 29 N. Y. Supp. G7S; but by statute 
in many of the states it is now niade larceny; 
Com. v. Depuy, 148 Ta. 201, 23 Atl. S9G; Pat- 
ton v. State, 93 Ga. 111, 19 S. E. 734, 24 L. 

R. A. 732; Johnson v. McConneli, 80 Cal. 545, 
22 Pac. 219; Ilarrington v. Miles, 11 Kan. 
481, 15 Am. Rep. 355 ; City of Carthage v. 
Rhodes, 101 Mo. 175, 14 S. W. 181, 9 L. R. 
A. 352; State v. Mease, G9 Mo. App. 5S1; 
Harris v. Eaton, 20 R. I. S4, 37 Atl. 308. 
There is a contlict of opinion as to whether 
statutes against taking goods or other prop- 
erty shall be construed to include dogs. In 
subjecting them to taxation they are there- 
by made the subject of larceny under the 
generic term personal property or chattel; 
Com. v. Hazelwood, S4 Ky. GSl, 2 S. W. 4S9; 
and see Ilurley v. State, 30 Tex. App. 335, 17 

S. W. 455, 28 Am. St. Rep. 91G; Mullaly v. 
People, 8G N. Y. 3G5; but by crther courts it 
is held that taxes are not imposed on the 
theory tliat they are property, but as police 
reguiations; State v. Doe, 79 Ind. 9, 41 Ani. 
Rep. 599; State v. Lymus, 2G Ohio St. 400, 
20 Am. Rep. 772. 

A statute requiring dogs to be put on the 
assessment rolis, and limiting any reeovery 
by the owner to the value fixed by himself 
for the purpose of taxation, is constitutional; 
Sentell v. Railroad Co., 1GG U. S. 69S, 17 Sup. 
Ct. G93, 41 L. Ed. 1169. In tliis case the anl- 
mal was a valuable Newfoundland bitch kept 
by the owner for breeding purposes and was 
killecl by an electric car. The court held 
that the statute put a premium upon valtiable 
dogs by giving them a recoguized position and 
permitting the owner to put his own valua- 
tion tipon them. 

They are embraced in the term “all brute 
creatures”; State v. Giles, 125 Ind. 124, 25 
N. E. 159; or “animals”; Warner v. Perry, 
14 Hun (N. Y.) 337; State v. Coleman, 29 
Utah, 417, 82 Pac. 4G5; or “domestic ani- 
mal”; Shaw v. Craft, 37 Fed. 317 ( contra , 
State v. Harriman, 75 Me. 5G2, 46 Am. Rep. 
423); and have been held to be included in 
the term “chattel”; Com. v. Hazelwood, 84 
Ky. GSl, 2 S. W. 4S9; see 40 L. R. A. 503 n.; 
not within the term “other beasts”; U. S. v. 
Gideon, 1 Minn. 292 (Gil. 22G). 

They are not considered as being upon tbe 
same plane with horses, cattle, sheep and 
other domesticated animals (see State v. 
Harriman, 75 Me. 562), but rather in the 
category of cats, monkeys, parrots, singing 
birds, etc., kept for pleasure. They are 
peculiar in that they differ among themselves 
more wddely than any other class of animals, 
and can hardly be said to have a characteris- 
tic common to the entire race. They staiul 
between auimals ferce naturw, in which, until 


killed, there Is no property, and domestic 
animals, in which the right of property is 
complete; Sentell v. R. Co., 1GG U. S. GUb, 
17 Sup. Ct. G93, 41 L. Ed. 11G9. 

A dog cannot lawfully be killed mereiy for 
trespassing; Marshall v. Blackshire, 44 Ia. 
475; Brent v. Kimball, G0 III. 211, 14 Am. 
Rep. 35; Dinwiddie v. State, 103 Ind. 101, 2 
N. E. 290; Bowers v. Horen, 93 Mich. 420, 53 
N. W. 535, 17 L. R. A. 773, 32 Am. St. Rep. 
513; Fenton v. Bisel, 80 Mo. App. 135; but 
killing a trespassing dog is justifiable if it 
bc necessary to protect one’s property; King 
v. Kline, G Pa. 31S; Fisher v. Badger, 95 
Mo. App. 2S9, G9 S. W. 2G; and where dogs 
congregated on one’s premises at night and 
by their noise interfered with the rest of a 
family, shooting among them was justified, 
as a reasonable and uecessary means to pro- 
tect the family from a nuisance; Ilubbard 
v. ITeston, 90 Mich. 221, 51 N. W. 209, 15 L. 
R. A. 249, 30 Am. St. Rep. 42G. 

The owner of any animal, tame or wild, 
is liable for the exercise of such dangerous 
tendencies as generally belong to its nature, 
but not of any not in accordance with its 
nature, unless the owner or kee[ier knew, or 
ought to have known, of the existeiice of 
such dangerous tendency; Whart. Negl. § 
923. To recover for damages infiicted by a 
ferocious dog, it is not ueeessary actually to 
Prove that it has bitten a person before; L. 
R. 2 C. P. 1; Linnehan v. Sampson, 12G Mass. 
511, 30 Am. Rej). G92; Rider v. Wbite, 05 N. 
Y. 54, 22 Am. Rep. 000; Rowe v. Ehrmann- 
traut, 92 Minn. 17, 99 N. W. 211; Barclay v. 
Ilartman, 2 Marv. (Del.) 351, 43 Atl. 174; 
McConnell v. Lloyd, 9 I’a. Super. Ct. 25. 

The owner of a mischievous aninial, known 
to him to be so, is responsible, wlien he per- 
mits him to go at large, for the damage he 
may do; Spring Co. v. Edgar, 99 U. S. G45, 
25 L. Ed. 487; Lyous v. Merrick, 105 Mass. 
71; Partlow v. Ilaggarty, 35 Ind. 17S; Kight- 
linger v. Egan, 75 III. 141; Meibus v. Dudge, 
3S Wis. 300, 20 Am. Rep. G; Snyder v. Pat- 
terson, 1G1 Pa. 9S, 2S Atl. 1006; Shaw v. 
Craft, 37 Fed. 317; Harvey v. Buchanau. 121 
Ga. 3S4, 49 S. E. 281; Burleigh & Jackson 
v. Hines, 124 Ia. 199, 99 N. W. 723; he is 
liable, though not negligent, in the matter 
of his escape from a close; Hamnioiid v. 
Melton, 42 III. App. 1S6; Vredenburg v. 
Behan, 33 La. Ann. G27; Manger v. Shipnian, 
30 Neb. 352, 46 N. W. 527; 19 Ont. Rep. 39. 
In Muller v. McICesson, 73 N. Y. 195, 29 Am. 
Rep. 123, it is said that though it may be, in 
a certain sense, that the action for injury 
by vicious anlmals is based upon negligence, 
such negligence consists not in the manner of 
keeping the animal. or the care exercised In 
respect to confining him, but in the fact that 
he is ferocious and the owner kuows it. The 
negligenee consists in keeping such an ani- 
mal. See Speckmann v. Kreig, 79 Mo. App. 
37G. This rule is old; “If an ox gore a man 
or woman, that they die; then the ox shall 
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be surely stoned, and bis flesh shall not be | 
eaten; but the owner of the ox shall be quit. I 
But if the ox were wont to push with his 
horn in tiine past, and it hath been testified 
to his owner, and he hath not kept him in, 
but that he hath killed a man or a woman; 
the ox shall be stoned, and his owner also 
shall be put to death.” Exodus xxi, 28, 29. 

One knowingly harboring a vicious and 
dangerous dog is liable for damages sustain- 
ed by others from its bite; McGurn v. Grub- 
nau, 37 Pa. Super. Ct. 454, 459. In [1908] 

2 K. B. Div. 352, Channel, J., said that 
keeping a dog knovvn to be savage stands on 
the same footing as keeping a wild beast. It 
is enough if he occasionally attacks human 
beings without provocation; Merritt v. Mat- 
chett, 135 Mo. App. 170, 115 S. AV. 10GG; the 
owner must have had actual knowledge ; 
Muller v. Shufeldt, 114 N. Y. Supp. 1012; 
Alexander v. Crosby, 143 Ia. 50, 119 N. W. 
717; but construetive knowledge has been 
beld suflicient; Merritt v. Matchett, 135 Mo. 
App. 176, 115 S. W. 10GG; the mere fact of 
the attack does not raise a presumptiou that 
the dog was vicious, bnt it can be established 
by proof that on previous occasions it had 
attac-ked people without provocation; id .; 
nnd one who has long harbored a vicious dog 
is presumed to know its propensities ; id. 
Running out and barking at horses and per- 
sons passiug is not, as a matter of law, evi- 
dence of viciousness; ]\Iuller v. Shufeldt, 114 
N. Y. Supp. 1012. Where one kept dogs of 
the same family and appearance, a person 
bitten by one of them is not required to prove 
which one, nor to prove that previous at- 
tacks on others were made by tlie same dog; 
McGurn v. Grubnau, 37 Super. Ct. Pa. 454, 
459. 

On the other hand it has been held that 
when wild auimals are kept for a purpose 
recognized as not censurable, all that can be 
demanded of their keeper is that he shall 
take that superior precaution to prevent 
their doing mischief which their propensities 
in that direction justly demand of him ; Cool- 
ey, Torts (3d ed.) 707, n.; 11 L. R. A. (N. 
S.) 748, n. One who knowingly, voluntarily 
and unnecessarily places himself within 
reach of a ferocious animal which is chained 
up cannot recover for injuries received; 
Ervin v. Woodruff, 119 App. Div. 603, 103 N. 
Y. Supp. 1051; Molloy v. Starin, 113 App. 
Div. 852, 99 N. Y. Supp. 603. An injunction 
will lie against keeping a vicious dog with- 
out appropriate restraint; it is a nuisance; 
Bider v. Clarkson, 77 N. J. Eq. 4G9, 78 Atl. 
676, 140 Am. St Rep. 614. 

Any person may justify the killing of fero- 
cious animals; Leouard v. Wilkins, 9 Johns. 
(N. Y.) 233; Putnam v. Payne, 13 Johns. (N. 
Y.) 312; Nehr v. State, 35 Neb. 638, 53 N. 
W. 589, 17 L. B. A. 771. 

Running at large is defined as strolling 
about witliout restraint or confinement. 
Morgan v. People, 103 111. App. 257. 


An animal untethered and unatteuded in 
the street in front of its ovvner's premises 
vvas hekl to be running at large; Decker v. 
McSorley, 111 Wis. 91, 86 N. W. 554; or tres- 
passing upon the premises of auother and 
not under the immediate control of the oWn- 
er; Gilbert v. Stephens, 6 Okl. 673, 55 Pac. 
1070; but a domestic animal which has es- 
caped from its inclosure vvithout the fault of 
the ovvner; Briscoe v. Alfrey, 61 Àrk. 196, 32 
S. W. 505, 30 L. R. A. 607, 54 Am. St. Rep. 
203; Myers v. Lape, 101 111. App. 182; and 
to recover which such owner is making rea- 
sonable efforts, is not running at large; My- 
ers v. Lape, 101 111. App. 182. 

It is unlawful to kill a dog because he is 
in the street outside of a poultry yard, in- 
closed by an impassable fence, though the 
dog had harassed the poultry before, or be- 
cause of his predatory habits; State v. 
Smith, 156 N. C. 628, 72 S. E. 321, 36 L. R. 
A. (N. S.) 910. 

It is the duty of the owner of domestic 
animals to keep them upon his own premises; 
Klenberg v. Russell, 125 Ind. 531, 25 N. E. 
596; Robinson v. R. Co., 79 Mich. 323, 44 N. 
W. 779, 19 Am. St. Rep. 174. It is the nature 
of cattle and other animals to stray and to 
do damage, and the ovvner is bound to keep 
them from straying at his peril; Haigh v. 
Bell, 41 W. Va. 19, 23 S. E. G66, 31 L. R. A. 
131. The common law doctrine is that the 
owner of cattle must fence them in; Taber 
v. Cruthers, 59 Hun 619, 13 N. Y. Supp. 446; 
Bulpit v. Matthews, 145 111. 345, 34 N. E. 525, 
22 L. R. A. 55. He is not compelled to fence 
the cattle of others out. Owing to change of 
circumstances, due in part to the settlement 
of a new country, in. many states a different 
rule prevails. The owner of land must fence 
out the cattle of others. He need not fence 
in his own. He takes the risk of loss of or 
injury to them from their running at large 
and wandering iuto danger; Haigh v. Bell, 
41 W. Va. 19, 23 S. E. 666, 31 L. R. A. 131; 
Sprague v. R. Co., 6 Dak. 86, 50 N. W. 617; 
Buford v. Houtz, 133 U. S. 320, 10 Sup. Ct 
305, 33 L. Ed. 618; Kerwhaker v. R. Co., 3 
Ohio St. 179, G2 Am. Dec. 246; Muir v. Thix- 
ton, 119 Ky. 753, 78 S. W. 466. To leave un- 
cultivated lands uninelosed is an implied li- 
cense to cattle to graze on them; Kervvhaker 
v. R. Co., 3 Ohio St. 179, 62 Am. Dec. 246; 
Seeley v. Peters, 5 Gilman (111.) 142; Comer- 
ford v. Dupuy, 17 Cal. 308; Chase v. Chase, 
15 Nev. 259; Delaney v. Errickson, 10 Neb. 
492, 6 N. W. 600, 35 Am. Rep. 487; Burgwyn 
v. Whitfiekl, 81 N. C. 261; Moore v. White, 
45 Mo. 206; Little Rock & F. S. Ry. Co. v. 
Finley, 37 Ark. 562; Lee County v. Yar- 
brough, 85 Ala. 590, 5 South. 341; Frazier v. 
Nortinus, 34 Ia. 82; Faut v. Lyman, 9 Mont. 
61, 22 Pac. 120; Meyers v. Menter, 63 Neb. 
427, 88 N. W. 6G2. The keeping of live stock 
is usually under police regulation; Reser v. 
Umatilla County, 48 Or. 326, 86 Pac. 595, 120 
Am. St. Rep. S15; and in many states stat- 
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utes forbidding animals to run at large, or 
restricting thcni or limiting such rights, are 
in force. By statute in Illinois the eommon 
law liahility is now rcstored; Fredrick v. 
White, 73 111. 590; as it is in Pennsylvania; 
Barber v. Mcnsch, 157 Pa. 390, 27 Atl. 708. 
A statute in Idaho prohibits sheep from 
grazing on the puldic domain within two 
/ miles of a dwelling house. This was held 
not an unreasonable discrimination against 
the skecp industry, but ratlier as a matter of 
protection to the owners of other grazing 
oattle, as cattle will not graze and will not 
thrive upon lands where shcep are grazed to 
any extent; Bncon v. Walker, 204 U. S. 311, 
27 Sup. Ct. 2S9, 51 L. Ed. 499; and tke act 
was lield to be a valid exercise of the police 
power; Sifcrs v. Joknson, 7 Ida. 79S, 65 Pac. 
709, 54 L. K. A. 785, 97 Am. St. Kep. 271; 
Sweet v. Ballentyne, 8 Ida. 431, 69 Pac. 995. 
See Fence. 

In the western states cattle are required 
to be branded. Suck marks and brands arc 
evidence of ownership and are a matter of 
statutory regulation, and the court will take 
judicial notice that in some states cattle run 
at large in great stretclies of country with no 
other means of determining their separate 
ownership than hy the niarks and brands 
upon them ; New Mexico v. R. Co., 203 U. S. 
51, 27 Sup. Ct. 1, 51 L. Ed. 78. 

As to the right to impound estrays, see 
Estray; Pound. 

Acts of congress have established a bureau 
of animal industry, and the Secretary of 
Agriculture is autkorized to use such means 
as' he may deem necessary for the prevention 
of the spread of pleuro-pneumonia and other 
diseases of animals. Carriers are forbidden 
to receive for transportation any live stock 
affected by any contagious or infectious dis- 
ease. A state statute for the protection of 
domestic animals from contagious diseases is 
not a regulation of commerce between the 
states simply because it may incidentally or 
lndirectly affect such commerce; Missouri, 

K. & T. Ry. v. Ilabcr, 169 U. S. 627, 1S Sup. 
Ct 4S8, 42 L. Ed. 87S, citing Hennington v. 
Georgia, 163 U. S. 299, 16 Sup. Ct. 10S6, 41 

L. Ed. 166; New York, N. H. & II. R. R. v. 
New York, 165 U. S. 628, 17 Sup. Ct. 418, 41 
L. Ed. 853; and where a statute provides a 
right of aetion for injnries arising from dis- 
ease communicated to domestic cattle by cat- 
tle of a particular kind bronght iuto a state, 
It does not conflict with any regulation es- 
tablishcd under the authority of congress to 
prevent the spread of contagious or infec- 
tious diseases from one state to another;' 
Missouri, K. & T. Ry. v. Haber, 169 U. S. 627, 
18 Sup. Ct. 488, 42 L. Ed. 878. See Com- 
merce; Inspection Laws ; Common Car- 

BIERS. 

See Agistor; Accession; Cruelty. 

Anitnals of a base nature are those ani- 
mals which, tkough they may be reclaimed, 
are not such that at comrnon law a larceny 


may be commltted of them, by reason of the 
baseness of their nature. 

Sotae animals which are now usually tamed coma 
wlthin this class, as dogs and cats; and others 
which, though wild by nature and often reclaimed 
by art and industry, clearly faii within the same 
rulc, as bears, foxes, apes, monkeys, ferrets, and the 
Hke; Coke, 3d Inst. 100; 1 Hale, PI. Cr. 511, 512; 
1 Ilawk. Pl. Cr. 33, § 36 ; 4 Bla. Com. 236; 2 East, 
Pl. Cr. 614. See 1 Wms. Saund. 84, note 2. 

ANIMAL INDUSTRY, BUREAU 0 F. See 

IIealtii. 

ANIMO (Lat). With intention. Sce Ani- 
mus, used with various other words. 

A N I M U S (Lat., mind). The Intention 
with which an act is done. See Imtent. 

ANIMUS CANCELLANDI. An intention 
to destroy or cancel. See Cancellation. 

ANIMUS CAPIENDI. The intention to 
take. 4 C. Rob. Adm. 126, 155. 

ANIMUS FURANDI. Tke intention to 
steal. 

ln order to constitute larceny, the thief must take 
the property animo furandi; but this is expressed 
in the definition of larceny by the word felonious ; 
Coke, 3d Inst. 107; Hale, Pl. Cr. 503 ; 4 B!a. Com. 
229. See 2 Russell, Crimes 96; Rapalje, Larceny, 
§ 18. When the talcing of property is lawful, al- 
though it may afterw’ards be converted aniwo fu~ 
randi to the taker’s use, it ls not iarceny ; Bacon, 
Abr. Felony, C ; Peopie v. Anderson, 14 Johns. (N. 
Y.) 294, 7 Am. De<r. 4C2 ; Ry. & M. 160, 137; State v. 
Sbermer, 55 Mo. 83; [1S95] 2 Ir. 709. See Lap.ceny; 
Mens Rea ; Motive ; Intent. 

ANIMUS LUCRANDI. The intention to 
gain or profit. 3 Kent 357. 

ANIMUS MANENDI. The intention of re- 
maining. 

To acquire a domicil, the party must have his 
abode in one place, w r ith the intention of remaining 
there; for without such intention no Dew domicil 
can be gained, and the old will not be lost. See 
Domicil. 

ANIMUS M0RANDI. The intention to re- 
main or delay. 

ANIMUS RECIPIENDI. The lntention of 
receiving. 

ANIMUS REPUBLICANDI. The intention 
of republishing (as a will). 

ANIMUS RESTITUENDI. An intention of 
restoring. Fleta, lib. 3, c. 2, § 3. 

ANIMUS RE VERTENDI. The iutcntlon 
of returning. 

A man retains his domicil if he leaves it antmo 
rcvertendi; In re Miller’s Estate, 3 Rawle (Pa.) 
312, 24 Am. Dec. 345; 4 Bla. Com. 225 ; 2 Russ. Cr. 
23; Poph. 42, 52; 4 Coke 40. See Domicil. 

ANIMUS REVOCANDI. An intention to 
revokc. 1 Powell, Dev. 595. 

ANIMUS TESTANDI. An intention to 
make a testameut or will. 

This is required to make a vaiid will ; for, what- 
ever form may have been adopted, If there was no 
animus testandi, there can be no will. An ldiot, 
for exampie, can make no wiil, because he can have 
no intention; Beach, Wiils 77. 
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ANNALES. A title given to the Tear 
Books. Burrill, Law Dict. Toung cattle; 
yearlings. Cowell. 

ANNALS. Masses said in tlie Romish 
church for the space of a year or for any 
other tiine, either for the soul of a pex*son 
deceased, or for the benefit of a person liv- 
ing, or for both. Aylif. Parerg. 

ANNATES. First-fruits paid out of splr- 
itual benefices to the pope, being the value 
of one year’s profit. Cowell. 

ANNEXATION. The union of one thing 
to another. 

It conveys the ldea, properly, of fastening a 
smaller thing to a larger; an lncldent to a princl- 
pal. It has been applied to denote the union of 
Texas to the United States. 

Actuol anncxation includes every move- 
ment by which a ehattel can be joined or 
united to the freehold. Mere juxtaposition, 
or the laying on of an object, however heavy, 
does not amount to annexation; Merritt v. 
Judd, 14 Cal. G4. 

Constructivc anncxation is the union of 
sueh things as have been holden parcel of 
the i*ealty, but whieh are not actually an- 
nexed, fixed, or fastened to the freehold. 
Sheppard, Touchst. 400; Amos & F. Fixt. 
3d ed. See Fixtures. 

ANNI NUBILES (Lat. marriageable 
years). The age at whic-h a girl becomes by 
law fit for marriage; the age of twelve. 

ANNICULUS (Lat.). A child of a year 
old. Calvinus, Lex. 

ANNO DOMINI (Lat in the year of our 
Lord; abbreviated A. D.). The computation 
of time from the birth of Christ. 

In a complaint, the year of the alleged of- 
fence may be stated by “A. D.,” followed by 
words expi'essing the year; Com. v. Clark, 
4 Cush. (Mass.) 500. But an indictment or 
complaint which states the year of the com- 
mission of the offence in figures only, with- 
out prefixing the letters “A. D.,” is insufii- 
cient; Com. v. McLoon, 5 Gray (Mass.) 01, 
06 Am. Dec. 354. The letters “A. D.,” fol- 
lowed by figures expressing the year, have 
been held sufficient; State v. Hodgeden, 3 Vt. 
481; State v. Seamons, 1 G. Greene (Ia.) 
418; State v. Reed, 35 Me. 4S0, 58 Am. Dec. 
727; 1 Bennet't & II. Lead. Cr. Cas. 512; but 
the phrase, or its equivalents, may be dis- 
pensed with; 12 Q. B. 834; Engleman v. 
State, 2 Ind. 91, 52 Am. Dec. 494; State v. 
Munch, 22 Minn. 07; but see Whitesides v. 
People, Breese (111.) 21. See Whart. Prec. 
4th ed. (2) n. g.; Tear of Our Lord ; Indic- 
tion. 

ANN0NA. Barley; corn; grain; a yearly 
contribution of food, of various kinds, for 
support. 

Annona porcum, acorns; annona frumentum hor- 
deo admixtum, corn and barley mixed; annona 
panis, bread without reference to the amount. Du 
Cange; Spelman, Glosa.; CowelL 


The term is used in the old English law, 
and also in the civil law quite genei’ally, to 
denote an.vthing contributed by one person 
towards the support of another; as, si quis 
mancipio annonani dcdcrit (if any shall have 
given food to a slave) ; Du Cange. 

ANN0N/E CIVILES. Tearly rents issuiug 
out of certain lands and payable to mouas- 
teries. 

ANN0TATI0N. In Civil Law. The an- 

swers of the prince to questions put to him 
by private persons respecting some doubtful 
point of law. See Rescrept. 

Summoning an absentee; Dig. 1. 5. 

The designation of a place of deportation. 
Dig. 32. 1. 3. 

ANNOYANCE. Discomfort; vexation. It 
is held to rnean something less than nuisauce. 
25 S. J. 30. See Nuisance. 

ANNUAL ASSAY. An annual trial of the 
gold and silver coins of the United Ktates, to 
ascertain whether the standard fineness and 
weight of the coinage is maintained. 

At every delivery of coins made by the colner to 
a superintendent, it is made the duty of the super- 
intendent, in the presence of the assayer, to take 
indiscriminately a certain number of pieces of each 
variety for thè annual trial of coins, the numoer for 
gold coins being not less than one piece for eaeh one 
thousand pieces, or any fractional part of one 
thousand pieces delivered; and for silver colns, one 
piece for each two thousand pieces, or any fractional 
part of two thousand pieces delivered. The pieces 
so taken shall be carefully sealed up in an envelope, 
properly labelled, stating the date of the delivery, 
the number and denominations of the pieces en- 
closed, and the amount of the delivery from which 
they were taken. These sealed parcels containing 
the reserved pieces shall be deposited in a pyx, des- 
ignated for the purpose at each mint, which shall 
be under the joint care of the superintendent and 
assayer, and be so secured that neither can have 
access to lts contents without the presence of the 
other, and the reserved pieces in their envelopes 
from the coinage of each mint shall be transmitted 
quarterly to the mint at Philadelphia. A record 
shall also be kept of the number and denomination 
of the pieces so delivered, a copy of which shall be 
transmitted quarterly to the director of the mint; 
Sect. 40, Act of Feb. 12, 1873 ; U. S. R. S. § 3539. 

To secure a due conformity in the gold and silver 
coins to their respective standards and weights, it 
ls provided by law that an annual trial shall be 
made of the pieces reserved for this purpose at the 
mint and its branches, before the judge of the dis- 
trict court of the Unlted States for the eastern 
district of Pennsylvanla, the comptroller of the cur- 
rency, the assayer of the assay office at New York, 
and such other persons as the president shall from 
time to time designate for that purpose, who shall 
meet as assay commissloners, on the second Wednes- 
day in February annually, at the mint in Philadel- 
phia, to examine and test, ln the presence of the 
director of the mint, the fineness and weight of the 
coins reserved by the several mints for this pur- 
pose, and may continue their meetings by adjourn- 
ment, if necessary ; and if a majority of the com- 
missioners shall fail to attend at any time appolnt- 
ed for thelr meeting, then the director of the mint 
sball call a meeting of the commlssioners at such 
other tlme as he may deem convenient, and if It 
shall appear that these pieces do not differ from the 
standard fineness and weight by a greater quantity 
than is allowed by law, the trial shall be considered 
and reported as satlsfactory; but lf any greater 
deviation from the legal standard or welght shall 
appear, this fact shall be certifled to the president 
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of the United States, and if, on a view of the clr- 
cumstances of the case, he shall so declde, the offl- 
cer or offlcers implicated in the error shall be 
thenceforward disqualified from holding their re- 
spective offices; § 48, Act of Feb. 12, 1873 (U. S. R. 
S. § 3547); id. §§ 49, 50 (R. S. §§ 3548, 3549). As to 
the standard wcight and fineness of the gold and 
silver coins of the United States, sec scctions of the 
last-cited act. Tbc limit of aüowance for wastage 
is fixed ; § 43, Act of Feb. 12, 1873; R. S. § 3542. 

For the purpose of securing a due eonformity in 
the weight of the colns of the Unitcd States, the 
brass troy pound weight procured by the minlster of 
thc Unlted States (Mr. Gallatin) at London, in the 
year 1827, for the use of the mint, and now in the 
custody of the dircctor thercof, shall be the stand- 
ard troy pound of the mint, of the United States, 
conformably to whlch the coiuage thereof shall be 
regulated ; and it is made the duty of the director 
of the mlnt to procure and safely keep a serles of 
standard weights corresponding to the aforesaid 
troy pound, and the weights ordinarily employed in 
the transactions of the mint shali be regulated ac- 
cording to such standards at least once in cvcry 
year under his inspection, and thelr accuracy test- 
ed annualiy in the presence of thc assay commis- 
sioners on the day of the annual assay; Act of 
Feb. 12, 1873; R. S. § 3548. 

In England, the accuracy of the coinage is re- 
viewed once in about every four years; no spcciflc 
period belng fixed by law. It Is an ancient custom 
or ceremony, and is called the Trial o f the Pyx; 
which name it takes from the pyx or chest in which 
the specimen-coins are deposited. These specimen- 
pieces are taken to be a fair representatlon of the 
whole money coined wlthin a eertaln period. It 
having been notified to the government that a triai 
of tbe pyx ls called for, the lord chancellor issues 
his warrant to summon a jury of goldsmiths w'ho, 
on the appointed day, proceed to the Exchange 
Office, Whitehall, and there, in the presence of sev- 
eral privy councillors and the officers of the mint, 
receive the charge of the lord chancellor as to 
their important functions, who requests them to 
dellver to bim a verdict of their finding. The jury 
proceed to Goidsmiths’ Hall, London, where assay- 
ing apparatus and all other necessary appliances 
are provided, and, the seaied packages of the speci- 
men-coins belng delivered to them by the officers of 
the mint, they are tried by weight, and then a cer- 
taln number are taken from the whole and melted 
lnto a bar, from which the assay trials are made, 
and a verdict is rendered according to the results 
which have been ascertained; Encyc. Brit. tltles 
Coinage, Mlnt, Money, Numismatics. 

ANNUAL INCOME. Tlie annual reeeipts 
from property. See Income; Tax. 

ANNUAL RENT. In Scotch Law. Inter- 
est 

To avoid the law agafnst taking interest, a yearly 
rent was purchased ; hence the term came to sig- 
nlfy iuterest; Bell, Dict.; Patcrson, Comp. §§ 19, 
265. 

ANNUALLY. Yearly; returning every 
year. 

As applied to interest lt is not an under- 
taking to pay interest at the end of one 
year only, but to pay interest at the end of 
each and every year during a period of time, 
either fixcd or contingent; Sparhawk v. 
Wills, 6 Gray (Mass.) 1G4. 

ANNUITY (Lat. annuus , yearly). A yearly 
sum stipulated to be paid to another in fee, 
or for life or years, and ehargeable only on 
the person of the grantor. Co. Litt. 144 Ò; 
2 Bla. Com. 40; Luinley, Ann. 1; IMayor, etc., 
of City of New Orleans v. Duplessis, 5 Mart. 
O. S. (La.) 312; Dav. Ir. 14; Stephens’ Ex’rs 


v. Milnor, 24 N. J. Eq. 358; Wagstaff v. 
Lowerre, 23 Barb. (N. Y.) 21G. 

An annuity is different from a rent-charge, 
with which it is sometimes confounded,—the 
annuity being chargeable on the persou 
merely, and so far personalty; wliile a rent- 
charge is somcthing reserved out of realty, 
or fixed as a burden upon the estate iu land; 
2 Bla. Com. 40; Rollc, Abr. 22G; Ilorton v. 
Cook, 10 Watts (Ta.) 127, 3G Am. Dec. 151. 
An annuity in fee is said to be a personal 
fee; for, though transmissiblc, as is real es- 
tate of inheritanee; Ambl. Ch. 7S2; Challis, 
It. P. 4G; liable to forfeiture as a heredita- 
ment; 7 Coke, 34 a; and not constituting as- 
sets in the liands of an executor, it lacks 
some other charaeteristics of realty. The 
husband is not entitled to curtesy, nor the 
wife to dower, in an annuity; Co. Litt. 32 a. 
It cannot be conveyed by way of use ; 2 
Wils. 224; is not within the statute of frauds, 
and may be bequeathed and assigned as per- 
sonai estate; 2 Ves. Sen. 70; 4 B. & Ald. 59 ; 
Boscoe, Beal Act. GS, 35; 3 Kent 4G0. 

To enforce the payment of an annuity, an 
aetion of annuity lay at common law, but 
when brought for arrears must be before the 
annuity determines; Co. Litt. 2S5. In case 
of the insolvency or bankruptcy of the debt- 
or, the capital of the constituted aunuity be- 
eomes exigible; La. Civ. Code, art. 27G9; 
stat. G Geo. IV. c. 1G, §§ 54, 10S; 5 Ves. 70S; 
4 id. 7G3 ; 1 Belt, Supp. Ves. 30S, 431. 

Land eharged with an annuity, having de- 
scended to heirs at law of which the annu- 
itant is one, is relieved of the annuitv only 
pro tanto; but quccrc if the annuitant had 
acquired the same right by purchase; Ad- 
dams v. Ileffernan, 9 Watts (Pa.) 529. 

See Charge; Life Tables. 

ANNUL. To abrogate, nullify, or abolish; 
to make void. 

It is not a technical word and there is 
nothing which prevents the idea from being 
expressed in equivalent words; Woodson v. 
Skinner, 22 Mo. 24. 

ANNULUS ET BACULUS (Lat. ring and 
staff). The investiture of a bishop was pcr 
annulum et baculum by tbe prinee’s deliver- 
ing to the prelatc a ring and pastoral staff, 
or crozier. 1 Sliarsw. Bla. Com. 37S. 

ANNUM, DIEM ET VASTUM. See Year, 
Day and Waste. 

ANNUS LUCTUS (Lat). The ycar of 
mourning. Code, 5. 9. 2. 

It was a rule among the Bomans, and also 
the Danes and Saxons, that the widows 
should not marry infra czmium luctus (with- 
in the year of mourning) ; l Bla. Com. 457. 

In the Trausvaal a widower may not re- 
marry within three months and a widow 
within 300 days, unless by dispensation. In 
the Orange Biver Colony the period for a 
widow is 2S0 days. 
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ANNUS UTILIS. A year made up of 
available or servieeable days. Brissoiiius; 
Calvinus, Lex. In prescription, tlie period of 
iueapacity of a minor, etc., was not counted; 
it was no part of tbe anni utiles. 

ANNUUS REDITUS. A yearly rent; an- 
nuity. 2 Sliarsw. Bla. Corn. 41; Reg. Orig. 
158 &. 

ANONYMOUS. Without name. 

Books published without the name of the author 
are said to be anonymous: Cases in the reports of 
which the names of the parties are not given are 
said to be anonymous. 

An anonymous society in the Mexican 
code is one which has no firm name and is 
designated by the particular designation of 
the objeet of the undertaking. The share- 
holders are liable for debts only to the ex- 
tent of their shares. 

ANSWER. A defcnce in writing, made by 
a defendant to the cliarges contained in a 
bill or information filed by the plaintift 
against him in a court of equity. 

In case relief is sought by tlie bill, the 
answer contains both the defendant’s de- 
fence to the case made hy the bill, and the 
examination of the defendant, on oath, as 
to the facts charged in the bill, of which 
discovery is sought ; Gresley, Eq. Ev. 19; 
Jeremy’s Mitf. Eq. Pl. 15, 16. These parts 
were kept distinct from each other in the 
civil law; their union, in chancery, has 
caused much confusion, in equity pleading; 
Langd. Eq. Pl. 41; Story, Eq Pl. § 850; 
Dan. Ch. Pl. & Pr. *711. 

As to the form of the answer, it usually 
contains, in the following order: the title , 
specifying which of the defendants it is the 
answer of, and the names of the plaintiffs 
in the cause in wliich it is filed as answer; 
8 Ves. 79; 11 id. 62; 1 Russ. 441; see Mc- 
Lure v. Colclough, 17 Ala. S9; a reservation 
to the defendant of all the advantages which 
might be taken by exception to the bill, 
which is mainly effectual in regard to other 
suits; Beames, Eq. Pl. 46; Surget v. Byers, 
1 Hempst. 715, Fed. Cas. No. 13,629; O’Niell 
v. Cole, 4 Md. 107; the suostance of the an- 
swer, according to the defendant’s knowl- 
edge, remembrance, information, and belief, 
in wliich the matter of the bill, with the in- 
terrogatories founded thereon, are answered, 
one after the other, together with such ad- 
ditional matter as the defendant thinks nec- 
essary to bring forward in his defence, ei- 
ther for the purpose of qualifying or adding 
to the case made by the bill, or to state a 
uew case on his own behalf; a gencral trav - 
crse or denial of all unlawful combinations 
charged in the bill, and of all otlier matters 
therein contained not expressly answered. 

The answer must be upon oath of the de- 
fendant, or, if of a corporation, under its 
seal; Langd. Eq. Pl. § 7S; Bisp. Eq. 9; Roys- 
ton v. Royston, 21 Ga. 161; Lahens v. Fielden, 

1 Barb. (N. Y.) 22; see Maryland & N. Y. 


Coal & Iron Co. v. Wingert, 8 Gill (Md.) 
170; 1 Dan. Ch. Pl. & Pr. *734; Van Valten- 
burg v. Alherry, 10 Ia. 264; unless the plain- 
tiff waives an oath; Story, Eq. Pl. § 824; 
Bingham v. Yeomans, 10 Cush. (Mass.) 58; 
Cliace v. Holmes, 2 Gray (Mass.) 431; Clem- 
ents v. Moore, 6 Wall. (U. S.) 299, 18 L. Ed. 
7SG; Brown v. Bulkley, 14 N. J. Eq. 306; 
Wallworlc v. Derby, 40 111. 527; in which 
case it must generally be signed by the de- 
fendant; 6 Ves. 171, 2S5; Cooper, Eq. Pl. 
326; Van Valtenburg v. Alberry, 10 Ia. 264; 
and must be signed by counsel; Story, Eq. 
Pl. § S76; unless taken by commissioners; 
Davis v. Davidson, 4 McL. 136, Fed. Cas. No. 
3,631; 1 Dan. Ch. Pl. & Pr. *732. It is held 
that a corporation cannot be compelled to 
answer under oath; Colgate v. Compagnie 
Franqaise du Telegraphe De Paris à N. Y., 

23 Fed. S2; Coca-Cola Co. v. Gay-Ola Co., 
200 Fed. 720, 119 C. C. A. 164. Where the 
bill waives an answer under oath, the waiv- 
er is ineffectual unless accepted; Heath v. 
Ry. Co., Fed. Oas. No. 6,30G; and if the de- 
fendant, notwithstanding the waiver, an- 
swers under oath, the answer has the same 
effect as if there had been no waiver; Con- 
ley v. Nailor, 118 U. S. 127, 6 Sup. Ct. 1001, 
30 L. Ed. 112; Woodruff v. R. Co., 30 Fed. 
91; but it is held that even if its answer 
when sworn to is evidence under the equity 
rule, it cannot prove an affirmative defence; 
Coca-Cola Co. v. Gay-Ola Co., 200 Fed. 720, 
119 C. C. A. 164 (C. C. A. 6 Circ.). 

Where bill waives answer under oath, the 
bill ceases to be a bill of discovery, and the 
defendant need not answer interrogatories 
therein; McFarland v. Bank, 132 Fed. 399. 
An averment that “defendant has no knowl- 
edge or belief’’ as to defendant’s corporate 
capacity is sufficient to put plaintiff on proof 
thereof; W. L. Wells Co. v. Mfg. Co., 198 
U. S. 177, 25 Sup. Ct. 640, 49 L. Ed. 1003. 

As to substanee , the answer must be full 
and perfect to all the material allegations of 
the bill, confessing and avoiding, denying or 
traversing, all the material parts; Cornyns. 
Dig. Ghauncery , K, 2; Mayer v. Galluchat, 6 
Rich. Eq. (S. C.) 1; Beall v. Blake, 10 Ga. 449; 
Shotwell’s Adm’r v. Struble, 21 N. J. Eq. 31; 

24 Beav. 421; not literally mercly, hut an- 
swering the substance of the charge; Nlitf. 
Eq. Pl. 309; Grady v. Eohinson, 28 Ala. 289; 
Pitts v. Hooper, 16 Ga. 442; Smith v. Loomis, 
5 N. J. Eq. 60; and see Hogencamp v. Acker- 
man, 10 N. J. Eq. 267; must be responsive; 
Howell v. Robb, 7 N. J. Eq. 17; Chambers v. 
Warren, 13 111. 318; Mann v. Betterly, 21 Vt. 
326; and must state facts, and not arguments, 
directly and without evasion; Story, Eq. Pl. § 
S52; Spivey v. Frazee, 7 Ind. 661; Gates v. 
Adams, 24 Vt. 70; Thompson v. Alills, 39 N. 
C. 390; Garnble & Johnston v. Jolinson, 9 
Mo. 605; without scandal; Langdon v. Pick- 
ering, 19 Me. 214; Burr v. Burton, 1S Ark. 
215; or impertinence; Langdon v. Goddard, 
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3 Sto. 13, Fed. Cas. Xo. 8,061; 6 Beav. 558; 
Gier v. Gregg, 4 McL. 202, Fed. Cas. No. 5,- 
406; Conwell v. Claypool, 8 Blaekf. (Ind.) 
124. See 10 Sim. 345; 17 Eng. L. & Eq. 509; 
Saltmarsh v. Bower & Co., 22 Ala. 221 ; Mc- 
Intyre v. Trustees of Union College, 6 Taige 
(N. Y.) 239; U. S. v. McLaughlin, 24 Fed. 
823; Crammer v. Water Co., 39 N. J. Eq. 76; 
6 Ves. 456. 

Under the iuodern English practice the 
form of the answer has been much simpli- 
fied; 15 & 16 Vict. c. 86, § 17. Under the 
General Orders of 1S52 a form was adopted, 
though searcely necessary in view of the 
absence of all technicality; 2 Dan. Ch. Pr. 
724; 3 id. 2139. In the United States gcner- 
ally the answer has been simplified, but the 
variations from the old practice consist 
mainly in dividing the answer into numbered 
paragraphs, adjusting its general form to 
tbe bill as now drawn (see Bill), and in 
omitting the clause reserving exceptions 
(though in practice this is very frequently 
retained), and the clause denying combina- 
tion, retaining rnerely, to form an issue on 
them, a general traverse of all allegations 
not expressly answered. 

A mateiial allegation in a bill, which is 
neither expressly admitted or denied, is 
deemed to be controverted ; Glos v. Randolph, 
133 111. 197, 24 N. E. 426; Yates v. Thomp- 
son, 44 III. App. 145. 

Insutficiency of answer is a ground for ex- 
ception when some material allegation, 
charge, or interrogatory is unanswered or 
not fully answered ; West v. Williams, 1 
Md. Ch. Dec. 358; Ilardeman v. Harris, 7 
How. (U. S.) 726, 12 L. Ed. SS9; Lea v. 
Vanbibber, 6 Humphr. (Tenn.) 18. See 
Lanum v. Steel, 10 Humphr. (Tenn.) 2S0 ; 
MeCormick v. Chamberlin, 11 Paige (N. Y.) 
543 ; American Loan & Trust Co. v. R. Co., 
40 Fed. 3S4; 1 Dan. Ch. Pl. & Pr. 760; 
Blaisdell v. Stevens, 16 Vt. 179. 

Where the defendant in equity suffers a 
default he does not admit facts not alleged 
in the bill nor eonclusions of the pleadcr 
from the facts stated; Cramer v. Bode, 24 
111. App. 219. 

An answer may, in some cases, be amend- 
ed ; 2 Bro. C. C. 143; 2 Ves. S5; to correct a 
mistake of faet; Ambl. 292; 1 P. Wms. 297; 
but not of law; Ambl. 65; nor any mistake 
in a material matter except upon evideuce 
of surprise; Howe v. Russell, 36 Me. 124; 
Smith v. Babcoek, 3 Sumn. 5S3, Fed. Cas. 
No. 13,00S; 1 Bro. C. C. 319; and not, it 
seems, to the injury of others ; Story, Eq. Pl. 

§ 904; Bell’s Adm’r v. Hall, 5 N. J. Eq. 49. 
The court may permit an answer to be 
amended even after the announcement of the 
decision of the cause; Arnett v. Welcli’s 
Ex’rs, 46 N. J. Eq. 543, 20 Atl. 48. A supple- 
menttii answer may be filed to introduce new 
matter; Suydam v. Truesdale, 6 McL. 459, 
Fed. Cas. No. 13,65G ; U. S. v. Morris, 7 


Mackey (D. C.) 8; or correct mlstakes; 2 
Coll. 133; Graliam v. Tankersley, 15 Ala. 
634; Carcy v. Ector, 7 Ga. 99; Coquillard v. 
Suydam, 8 Blackf. (Ind.) 24; whicli is cun- 
sidered as forming a part of the original an- 
swer. See Discovery ; Mitf. Eq. 14. 214, 254. 

The effeet of an answer must be overcome 
by two witnesses or by one witness and cor- 
roborating evidence; but the answer of a 
corporation is not entitled to thc same pro- 
bative force as that of an iiidividual; Langd. 
Eq. Pl. § 87, citing Union Bank v. Geary, 5 
Pet. (U. S.) 111, 8 L. Ed. 60; and thc rule 
does not apply where thore is a mere denial 
made for want of knowledge; Blair v. Silver 
Peak Mines, 93 Fed. 332. 

For an hlstorical account, see 2 Brown, 
Civ. Law 371, n.; Barton, Suit in Eq.; Lang- 
dell’s Summary of Equity 41. 

By the Equity Rules of the Supreme Court 
of the I T nited States, in effeet Februjiry 1, 
1913 (19S Fed. xix; 226 U. S. appendix) 
every defence to a bill in point of law, which 
rnight heretofore have been made by demur- 
rer or plea, shall be made by motlon to dis- 
miss or by answer. Defences formerly pre- 
sentable by plea in bar or abatement shall 
be made in the answer. It shall in short 
and simple terms set out the defence to each 
claim in the bill, omitting any mere statement 
of evidence and avoiding any general denial 
of the averments of the bill, but specifically 
admittiug or denying or explaining the facts 
upon which the plaintiff relies, unless defend- 
ant is without knowledge, in wliieh case he 
shall so state, such statement operating as a 
denial. It may state as many defences in the 
alternative, regardless of consistency, as the‘ 
defeiulant deems essential. Counter-claims 
arising out of the transaction must be stated. 
Any set-off or counter-claim, which might be 
the subject of any independent equity suit, 
may be set up without cross-bill. 

In Practice. The declaration of a fact by 
a witness after a question has been put, 
asking for it. 

ANTAP0C HA (Lat). An instruiuent by 
which the debtor acknowledges the debt due 
the creditor, and binds himself. A copy of 
the apocha signed bv the debtor and deliv- 
ered to the creditor. Calvinus, Lex. 

ANTE JURAMENTUM (Lat.; called also 
Juramentum Calumnice) . The oath former- 
ly required of the parties previous to a suit, 
—of the plaintiff that he would prosccute, 
and of the defendant that he was innoeent. 
Jacobs, Dict.; Whishaw. 

ANTE LITEM M0TAM. Beforesuit 
brought. 

A N T E-N U PTIAL. Before marriage; be- 
fore marriage, with a view to entering into 
marriage. See Coistemplation of Makeiage. 

ANTE-N UPTIAL C0NTRACT. A con- 
tract made before marriage. 

The term is most generally applied to a 
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contract entered into between a man and wo- 
man in contemplation of their fnture mar- 
riage, and in that case it is called a mar- 
riage contract. 

A wife may waive all right to any portion 
of the estate of her hushand by an antc-nup- 
tial contract, and this is binding on her un- 
less fraud, advantage or collusion can be 
shown; Edwards v. Martin, 39 111. App. 145. 
An ante-nuptial agrcenient that the wife 
shall claim no right of dower does not de- 
prive her of her distributive sliare in the 
husband’s personal property; Pitkin v. Peet, 
87 Ia. 2(58, 54 N. W. 215. A contract by which 
each agrced to inake no claim to the prop- 
erty of the one dying first is void so far as 
dower is concerned, as it makes no provision 
in lieu thereof; Brandon v. Dawson, 51 Mo. 
App. 237. 

Conveyances made by one of two persons 
about to be inarried, usually called mar- 
riage settlements. 

They are usually made in contemplation 
of marriage, for the benefit of the married 
pair, or one of them, or for the benefit of 
some otber persons ; as their children. They 
may be of either personal or real estate. 
Such settlements vest the property in trus- 
tees upon specified terms, usually, for the 
benefit of the husband and w T ife during their 
joint lives, and then for the benefit of the 
survivor for life, and afterwards for the 
benefit of children. 

Ante-nuptial agreements of this kind will 
be enforced in equity by a specific perform- 
ance of them, provided they are fair and 
valid and tlie intention of the parties Is con- 
sistent with the principles and policy of 
law; Barnett v. Goings, 8 Blackf. (Ind.) 284, 
44 Am. Dec. 766; Eaton v. Tillinghast, 4 R. 
I. 276; Whichcote v. Lyle’s Ex’rs, 28 Pa. 
73; Magniac v. Thompson, 7 Pet. (U. S.) 348, 
8 L. Ed. 709; Neves v. Scott, 9 How. (U. S.) 
196, 13 L. Ed. 102. Settlements after mar- 
riage, if made in pursuance of an agreement 
in writing entered into prior to the mar- 
riage, are valid both against creditors and 
purchasers; Reinhart v. Miller, 22 Ga. 402, 
68 Am. Dec. 506. 

A conveyance by the husband or wife 
prior to marriage, which, if permitted, would 
deprive the other of his or her marital rights 
in the property conveyed. 

In Chandler v. Hollingsworth, 3 Del. Ch. 
99, considering equitable relief against ante- 
nuptial agreements, Bates, Ch., held that the 
husband will be protected against a vol- 
untary conveyance or settlement, by his in- 
tended wife, of all her estate, to the exclu- 
sion of the husband, made pending an en- 
gagement of marriage, without his knowdedge, 
even in the absence of express misrepresen- 
tation or deceit, and whether the husband 
knew of the existence of tlie property or 
not; and that the wife’s dower will be pro- 
tected against the voluntary conveyance of 


the husband, under like circumstances. A 
settlcment after marriage conveying prop- 
erty in execution of an oral ante-nuptial 
agreement is void as against creditors; 2 De 
G. & J. 76. But they have been allowed; 
Ilussey v. Castle, 41 Cal. 239; Brown v. 
Lunt, 37 Me. 423. By an oral ante-nuptial 
agreemont a husbaud agreed to convey to 
trustces, when it should come into posses- 
sion, a reversion belonging to hls w T ife to be 
held on certain trusts, which under volun- 
tary settlements w T ould not be valid as 
against creditors. In a post-nuptial writing 
the husband covenanted to perform the oral 
agreement. He afterwards became bank- 
rupt. It was held that, the one agreement 
being oral and the other gratuitous, the 
trustee in bankruptcy would not be order- 
ed to perform; [1901] 2 Ch. 145. It has 

been held that marriage is sufficient pnrt 
performance to make the eontract binding; 
Nowack v. Berger, 133 Mo. 24, 34 S. W. 4S9, 
31 L. R. A. 810, 54 Am. St. Rep. 663; Chand- 
ler v. Hollingsworth, 3 Del. Ch. 99. 

See Marriage Settlement. 

ANTEDATE. To put a date to an instru- 
ment of a time before the time it was writ- 
ten. 

ANTENATI (Lat. born before). Those 
born in a country before a change in its 
political condition such as to affect their al- 
legiance. 

The term is ordinarily applied by American 
writers to denote those born in this country prior 
to the Declaration of Independence. It is distin- 
guished from postnati, those born after the event. 

As to the rights of British antenati in the 
United States, see Apthorp v. Backus, Kirby 
(Conn.) 413, 1 Am. Dee. 26; Miller v. Eng- 
lish, 6 N. J. Eq. 305; Adams v. Ryerson, 6 
N. J. Eq. 337; Kilham v. Ward, 2 Mass. 236, 
244; Jackson v. Wright, 4 Johns. (N. Y.) 75; 
Hunter v. Fairfax’s Devisee, 1 Munf. (Va.) 
218; Com. v. Bristow, 6 Call (Va.) 60; 
Jackson’s Lessee v. Burns, 3 Binn. (Pa.) 75; 
Dawson v. Godfrey, 4 Cra. (U. S.) 321, 2 L. 
Ed. 634; Inglis v. Sailor’s Snug Harbor, 3 
Pet. (U. S.) 99, 7 L. Ed. 617. As to the use 
of the term in England, see 7 Coke 1, 27; 
2 B. & C. 779; 5 id. 771;. 1 Wood. Leet. 
3S2; Postnati. 

ANTHR0P0METRY. A word given by a 
French savant, Alphonse Bertillon, to a sys- 
tem of identification depending on the un- 
changing character of certain measurements 
of parts of the human frarne. It was largely 
adopted after its introduction in France in 
1SS3, but fell into disfavor as being costly 
and as liable to error. It has given place to 
the “finger print’’ system devised by Francis 
Galton, which was adopted in Bengal by the 
Indian government in 1S97 and in England 
three years later. Encycl. Br. Anthropom - 
ctry. This method is in use also m Ger- 
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manv and Italy; in other countries both 
systems are used; 4 Towns. Cr. Law 301. 

See report of United *States Commissioner 
of Kdueation, lSOo-G, vol. 2, e. 2S, wliere the 
Bertillon system is fully deseribed and stat- 
utes of Massaehusetts, New York Pennsyl- 
vania, ete., are colleeted. See also Wigmore, 
Jud. Proof 79. 

The Bertillon system was based upon: (1) 
The almost absolutc immutability of the hu- 
man frarue after the twentieth year of age; 
the growth thereafter, being ouly of the 
thigh bone, is so little that it is easy to make 
allowanee for it. (2) The diversity of di- 
mension of tbe human skeleton of different 
subjeets is so great tliat it is diffieult, if not 
lmpossible, to fiud two individuals whose 
bony strueture ls even sntfieiently alike to 
make eonfusion between them possible. (3) 
The faeility nnd eomparative preeision with 
wliieh eertain dimensious of the skeleton may 
be measured in the living subjeet by ealipers 
of simple eonstruetion. The measurements 
which, as the result of minute eritieism, have 
been preferred, are as follows: (1) Ileight 
(man standing); (2) reaeh (finger tip to finger 
tip); (3) trunk (man sitting); (4) length ; (5) 
width ; (G) length of right ear; (7) width of 
right ear; (S) Iengtli of left foot; (9) length 
of left middle finger; (10) length of left Iittie 
finger; (11) length of left forearm. 

See Rogues’ Gallery. 

ANTI-MANIFESTO. The declaration of 
the reasons which one of the belligerents 
publishes, to show that the war as to him is 
defensive. Woltlius § 1187. 

ANTI-TR UST ACTS. Federal and state 
statutes to protect trade and commerce froin 
unlawful restraints and inonopolies. 8ee U. 
S. v. Ivnight Co., 15G U. S. 1, 15 Sup. Ct. 249, 
39 L. Ed. 325; Restiiaint of Trade. 

ANTICHRESIS. In Civil Law. An agree- 
ment by which the debtor gives to the cred- 
Itor the inoome from the property wbicli he 
has pledged, in lieu of the interest on his 
debt. Guyot, Rêpert,; Story Bailm. § 344. 

It ls aualogous to tbe Welsh mortgage of the 
coEDmon law. In the French law, if the income was 
more than the interest, the debtor was entitled to 
demand an account of the income, and mlght claim 
any excess; La. Civ. Code, 2085. See Dig. 20. 1. II; 
id. 13. 7. 1; Code, 8. 28. 1; Livings»ton‘s Ex'x v 
Story, 11 Pet. (U. S.) 351, 9 L. Ed. 746; 1 Kent 137; 
Calderwood v. Calderwood, 23 La. Ann. 65S. 

ANTICIPATI0N (Lat. ante, before, capere , 
to take). The act of doing or taking a thing 
before its proper time. 

In deeds of trust there is frequently a provislon 
that the income of the estate shaü be pald by the 
trustee as it shall accrue, and not by way of antici- 
pation. A payment made contrary to such pro- 
vislon would not be considered as a dlscharge of the 
trustee; Bisp. Eq. 104. 

As to the use of the term in patent law, 
see PatEkt. 

ANTICIPATORY BREACH OF CON- 
TRACT. See Breacil 


ANTINOMIA. In Roman Law. A real or 
apparent contradictiou or inconsisteney in 
the laws. Merlin, Htpcrt. 

It ls sometimes used as an Engllsh word, anl 
spelled Antinomy. 

ANTIQUA CUSTUMA (L. Lat. aneient 
custom). The duty due upon wool. woolfells, 
and leather under the statute 3 Edw. I. 

The dlstinctlon between antiqiia. and nova < uituma 
arose upon tbe imposlllon of an increased duty up- 
on the same artlcles. in the twenty-second year of 
hls reign ; Bacon, Abr. Smv.ggling, C. 1. 

ANTIQUA STATUTA. Also ealled Vetera 
Rtututa. English statutes froin the time of 
Itichard First to Edward Third. Ii(*eves, 
Ilist. Eng. Law 227. See Nova Statuta. 

ANTIQUARE. In Roman Law. To resolve 
a former law or practice; to rejeet or vote 
agninst a new law; to prefer tbe old law. 
Those who voted against a proposed law 
wrote on their ballots tbe letter “A,” the in- 
itial of antiquo , I am for the old law; Cal- 
vin ; Black, Dict 

ANTIQUITIES. The act of June 8, 190G, 
provides for the punishment of any ])erson 
wbo shall injure or destroy, etc., any historic 
or prehistoric ruin, or ohjeet of anti(piity, on 
any government lands. See Landmarks. 

ANTITHETARIUS. In OM English Law. 

A man who endeavors to dischnrge liiniself 
of the crime of which he is aecused, bv re- 
torting the charge on the aeeuser. Ile dif- 
fers from an afjprover in this, that the lat- 
ter does not charge the aeeuser, but others ; 
Jaeobs, Law Dict. 

ANY. Some; one out of many ; an In- 
definite number. 

It is synonymous with “either State v. 
Antonio, 3 Brev. (S. C.) 5C2, 3 Wheel. Crim. 
Law Cas. 50S; and is giveu the fnll force of 
“every” or “all”; Ixigan v. Small, 43 Mo. 
254; 4 Q. B. D. 409;- MeMurray v. Brown, 
91 U. S. 2G5, 23 L. Ed. 321; L. R. 5 II. L. 
134; hut its generalit.v may be restricted by 
the context; 6 Q. B. D. G07. 

ANY TERM OF YEARS. Tn Massachu- 
setts, this term, in the statutes relaiing to 
additional punishmeut, meaiis not less than 
two years. Ex parte Seymour, 14 Piek. 
(Mass.) 40; Ex parte Dick, id. 8G; Ex parte 
White, id. 90; Ex parte Steveus, id. 94. 

APANAGE. In French Law. A portion 
set apart for tlie use and support of the 
younger ones, upon condition, however, that 
it should revert, upon failure of male issue. 
to his original donor and his heirs. Spel- 
man, Gloss. 

APARTMENT. A part of a house oecupled 
hy a person, while the rest is oecupied by 
another or otliers. 7 M. & G. 95 ; 6 Mod. 
214 ; Woodf. L. & T. (lst Am. ed.) GG0. 
“Apartments is a proper description of the 
premises so occupied 7 M. & G. 95. 

The oceupier of part of a house, where the 




APARTMENT 


20(5 


APICES LITIGANDI 


landlord resides on the premises and retains 
the key of the outer door, is held a mere 
lodger, and is not a person occupying “as 
owner or tenant;” 7 M. & G. S5. 

If a house, originally enlire, be divided 
into several apartmeuts, with an outcr door 
to each apartment, and no communication 
with each other, the several apartments 
shal) be rated as distinct mansion houses; 
but if the owner live tlierein, all the unten- 
anted apartmcnts shall be considered as 
parts of his house; 6 Mod. 214. 

A Üat or flat house is a building consisting 
of more than one story in which there are 
onc or more suites of roorns on each floor 
equipped for private house-keeping purposes. 
An apartment housc is eitlier a building oth- 
erwise termed a flat or it is a building di- 
vided into separate suites of rooms intended 
for residence, but commonly witliout facili- 
ties for cookiug; Lignot v. Jaekle, 72 N. J. 
Eq. 233, 65 Atl. 221. 

By the lease of apartments in a building, 
in a town, for the purpose of trade, the 
lessee takes only such interests in the sub- 
jacent lands as is dependent upon the en- 
joyment of the apartments rented and neces- 
sary thereto; aud if they are totally destroy- 
ed by fire, this interest ceases; McMillan v. 
Solomon, 42 Ala. 35G, 94 Am. Dec. 654. See 
Cunningham v. Entrekin, 34 W. N. C. (Pa.) 
353. 

In an indictment for “entering a room or 
apartment , with the intention to commit lar- 
ceny,” it is right to charge the ownership of 
the room to be his who rented it from one 
who had the general supervision and control 
of the whole house, and occupied the same 
as a lodger; People v. St. Clair, 38 Cal. 137. 

See Flat. 

APERTA BREVIA. Open, unsealed writs. 
Itap. & Lawr. Law Dict. 

APEX JURIS (Lat. the surnmit of the 
law). A term used to indicate a rule of law 
of extreme refinement. A term used to de- 
note a stricter application of the rules of 
law than is indicated by the phrase snmmum 
jus . Dennis v. Ludlow, 2 Caines (N. Y.) 117; 
Ex parte Foster, 2 Sto. 143, Fed. Cas. No. 
4,9G0; Hinsdale v. Miles, 5 Conn. 334; 1 
Burr. 341; 14 East 522. See Co. Litt. 3046; 
Wing. Max. 19; Maxims, apices juris , ctc . 

APHASIA. Loss of the power of using 
words properly, of comprehending them 
when spoken or written or of remembering 
the nature and uses of familiar objects. 
Sensory aphasia or apraxia is an inability 
to recognize the use or import of objects or 
the meaning of words, and includes word 
blindncss and word deafness , visual and 
auditory asphasia. Motor asphasia is a loss 
of memory of the efforts necessary to pro- 
nounce words, and often includes agraphia, 
or the inabiiity to write wmrds of the desired 
meaning. 


APICES LITIGAN DI. Extremely fine 
points or subtleties of litigation nearly equiv- 
alent to the modern phrase “sharp practice.” 
Itap. & Law r r. Law Dict., citing 3 Burr. 1243. 

APOCA (Lat). A writing acknowdedgiug 
payments; acqnittance. 

It dlffers from acceptilation ln thls, that accepti- 
lation imports a oomplete discharge of the former 
obligatlon whether payment be made or not; apoca 
dlscharge only upon payment being made. Calvi- 
nus, Lex. 

APOCRISARIUS (Lat.). In Civil Law. 

A messenger; an ambassador. 

Applied to legatees or messcngers, as they car- 
ried the messages ( àTrÒKpiceig ) of their principals. 
They performed several duties distinct in character, 
but generally pertaining to ecclesiastical affairs. 

A messenger sent to transact ecclesiastical 
business and report to his superior; an of- 
ficer w r ho had charge of the treasury of a 
monastic edifice; an officer who took charge 
of opening and closing the doors. Du Cange; 
Spelman, Gloss.; Calvinus, Lex. 

Apocrisarius Cancellarius . An officer who 
took charge of the royal seal and signed 
royal despatches. 

Called, also, secretarius, consiliarius (from his 
giving advice) ; referendarius; a consiliis (from 
his acting as counsellor); a responsis, or respon - 
salis. 

APOGRAPHIA. In Civil Law. An exam- 
ination and enumeration of things possessed; 
an inventory. Calvinus, Lex. 

APOPLEX Y. In Medical J urisprudence. 

The group of symptoms arising from rupture 
of a nunute artery and consequent hem- 
orrhage into the substance of the brain or 
from the lodgment of a minute clot in one 
of the cerebral arteries. 

The symptoms consist usually of sudden 
loss of consciousness, muscular relaxation, 
lividity of the face and slow stertorous res- 
piration, lasting from a few hours to several 
days. Death frequently ensues. If con- 
sciousness returns, there is found paralysis 
of some of the voluntary muscles, very fre- 
quently of the muscles of the face, arm, and 
leg upon one side, giving the symptom of 
hemiplegia. There is usually more or less 
mental ünpairment. 

The wental impairment presents no uniform char- 
acters, but varies indefinitely, in extent and sever- 
ity, from a little failure of memory, to an entire 
abolition of all the intellectual faculties. The pow- 
er of speech is usuaily more or less affected; lt 
may be a slight difficulty of utterance, or an in- 
ability to remember certain words or parts of 
words, or an entire loss of the power of articula- 
tion. This feature may arise from two different 
causes— either from a loss of the power of language, 
or a loss of power in the muscles of the larynx. 
This fact must be borne in mind by the medical 
jurist, and there can be llttle difficulty in dlstin- 
guishing between them. In the latter, the patient 
is as capable as ever of reading, writing, or under- 
standing spoken language. In the former, he is 
unable to communicate his thoughts by writing, be- 
cause they are disconnected from their articulate 
signy. He recognizes their meaning when he sees 
thern, but cannot recall them by any effort of the 
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perceptlve powers. This affection of the faculty of 
language is manlfested in various ways. One per- 
son loses all recollection of the names of persons 
and things, whiie other parts of speech are still at 
command. Another forgcts everything but substan- 
tives, and only those which exprcss some mentai 
quality or abstract idea. Another loses the memory 
of aü words but yes or no. In these cases the pa- 
tlent is able to repeat the words on hearing them 
pronounccd, but, after a second or third repetition, 
loses them altogether. 

Sce Apuasia. 

Wills and contracts arc not unfrequently 
made in tbat equivocal condition of mind 
which sometimes follows an attack of apo- 
plexy or paralysis; and their validity is 
contested on the score of mental incompeten- 
cy. In cases of this kind there are, gene- 
rally, two questions at issue, viz., the abso- 
lute amount of mental impairment, and the 
degree of foreign influence exerted upon the 
party. They cannot be considered independ- 
ently of each other. Neither of them alone 
might be suflicient to invalidate an act, while 
together,. even in a mueh smallcr degree, they 
would have tliis effect. 

In testing the mental capacity of para- 
lytics, reference should be had to the nature 
of the act in question. The question is not, 
had the tcstator sufficient capacity to make 
a will? but, had he suflicient capacity to 
make the will in dispute? A capacity which 
might be quite adequate to a distribution of 
a little personal property among a few near 
relatives would be just as clearly inadequate 
to the disposition of a large estate among a 
host of relatives and friends possessing very 
unequal claims upon the testator’s bounty. 
Here, as in other mental conditions, all that 
is required is mind sufficient for the purpose, 
neither morc nor less. See Dementia; De- 
lirium; Imbecility; Mania. In order to 
arrive at correct conclusions on this point, 
we must be careful, among other things, not 
to confound tlie power to appreciate the 
terms of a proposition with the power to 
discern its relations and consequences. 

In testing the rneutal capacity of one who 
has lost thc power of speech, it is always 
difficult, and often impossible, to arrive at 
correct results. If the person is able and 
willing to communicate his thoughts in writ- 
ing, his mcntal capacity may be clearly re- 
vealed. If not disposcd to write, he may 
communicate by constructing words and sen- 
tences by the help of a dictionary or block 
letters. Failing in this, the ouly other in- 
tellectual manifestation possible is the ex- 
pression of assent or dissent by signs to prop- 
ositions made by others. Any of these mcans 
of communication, otlier than that of writing, 
must leave us mucli in the dark respecting 
the amount of intellect possessed by the par- 
ty. If the act in question is complicated in 
its relations, if it is unreasonable in its dis- 
positions, if it bears the slightest trace of 
foreign influence, it cannot but be regarded 
with suspicion. If the party has only the 


power of assenting or dissenting, it must 
ahvays be impossible to deeide whethcr thi* 
does not refer to the terms rather than the 
merits of the proposition; and, theref *-e, 
an act which bears no other evidence than 
this of the will of tlie person certaiuly ought 
not to be established. IJesides, it mu.st be 
considered that a will drawn up in this man- 
ner is, actually, not the will of the totator, 
since every disposition has originated in the 
ininds of others; Ray, Med. Jur. 303. The 
phenomena and legal consequences of para- 
lytic affections are extensively discussed in 
Clark v. Fisher, 1 Paige (N. Y.) 171, 19 Am. 
Dec. 402 ; 1 Hagg. Eccl. 502, 577; 2 id. 84; 
1 Curt. Ecd. 7S2 ; Parish Will Case, 4 vols. 
N. Y. 1S5S. And see Death; Insanity. 

APOSTASY. A total renunciation of 
Christianity by embracing either a false re- 
ligion or having no religiou at all. 4 Rla. 
Com. 43. See Blaspiiemy; Chiustianity. 

APOSTLES. Ilrief letters of dismissa! 
granted to a party who takes an appeal from 
the decision of an Euglish court of admi- 
rality, stating the case, and declaring that 
the record will be transmitted. 2 Brown, 
Civ. and Adm. Law 43S; Dig. 49. 6. lt is 
used in Adm. Itule 6, of the 2d Circ. 90 Fed. 
lxix. 

This term was used in the clvil law. It is derived 
from apostolos, a Greek word, which slgnifles one 
sent, because the judge from whose sentence an ap- 
peal was made, sent to the superior judge these 
lette'rs of dismission, or apostles; Merlin, Rcpert. 
mot Apötres ; 1 Pars. Marit Law 745. 

AP0ST0LI. In Civil Law. Certificates of 
the inferior judge from whom a cause is re- 
moved, dirccted to the superior. Dig. 49. G. 
See Apostles. 

Those sent as messengers. Spelman, Gloss. 

AP0THECARY. “Any person who keeps 
a shop or building where medicines are com- 
pouuded or prepared according to prescrip- 
tions of physicians, or where mcdicines are 
sold, shall he regarded as an apothecary.” 
14 Stat. L. 119, § 23. 

In Eugland and Ireland an apothecary is a 
member of an inferior branch of the medical 
profession and is liccnsed by the Apotheca- 
ries Company to practice medicine as well 
as to sell drugs. 

See Druggist. 

APPARATOR (Lat.). A furnishcr; a pro- 
vider. 

The sherlff of Bucks had formerly & conslderable 
allowance as apparator comitotus (apparator for 
the county); Cowell. 

APPARENT. That which appoars; that 
which is manifest; wliat is proved. It is re- 
quircd that all tliings upon which a court 
must pass should be madc to appear, if mat- 
ter in pais, under oath; if matter of rec- 
ord, by the record. It is a rule that those 
thiugs which do not appear are to be con- 
sidered as not existing: de tioti apparentibus 
et non existentibus cadetn cst ratio; Broom, 
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Max. 20. What does not appear does not 
exist: quod non apparet , non est; La From- 
bois v, Jackson, S Cow. (N. Y.) G00, 1S Am. 
Dee. 463; 1 Term 404; 12 M. & W. 31G. 

In case of komicide when the term “ap- 
parent danger’’ is used it ineans such ovcrt 
actual demonstration, by conduct and acts, of 
a design to take life or do some great per- 
sonal injury as would make the killing ap- 
parently necessary for self-preservation; Ev- 
ans v. State, 44 Miss. 7G2. 

APPARITOR. An officer or messenger em- 
ployed to serve the process of the spiritual 
courts in England and summon offenders. 
Cowell. 

APPARURA. In Old English Law. Fur- 
niture or implements. 

Carucaricc apparura y plough-tackle, Cow- 
ell; Jacob, Dict. 

APPEAL, In Criminal Practice. A formal 
aceusation made by one private person 
against another of having eommitted some 
heinous crime. 4 Bla. Com. 312. 

Aneiently, appeals lay for treason as well 
as felonies; but appeals for treason were 
abolished by statutes 5 Edw. III. c. 9, 25 
Edw. III. e. 24, and 1 Ilen. IV. c. 14, and for 
all other crimes by the statute 59 Geo. III. 
c. 46. 

An appeal lay for the heir male for the 
death of his ancestors; for the widow while 
unmarried for the deatli of her kusband; 
and by the party injured, for certain crimes, 
as>robbery, rape, mayhem, etc.; Co. Litt. 
2S7 b; 2 Bish Cr. Law 1001, note, par. 4. 

It might be brougkt at any time within 
a year and a day, even though an indictment 
had been found. If the appellee was found 
innocent, the appellor was liable to imprison- 
ment for a year, a fine, and damages to thè 
appellee. 

The appellee might claim wager of battel. 
This clairn was last made in the year 181S 
in England; 1 B. & Ald. 405. And see 2 
W. Bla. 713; 5 Burr. 2G43, 2793; 4 Sharsw. 
Bla. Com. 312-31S, and notes. 

In the 12th and 13th centuries and for 
some time thereafter, the Crown relied as 
mueh upon the Appeal of the private accuser 
as upon the presentment of a jury. The in- 
dictmeut came to take its plac-e and at the 
end of the 13tk century the action of tres- 
pass was an efficient substitute for the ap- 
peal, and it gradually decayed as a mode of 
eriminal prosecution. It lived long in the 
law because it came to'loe forgotten. Ap- 
peals of treason brought in Parliament were 
abolished in 1400. Otker appeals were grad- 
ually abolished. It was considered that cer- 
tain appeals alleging felony were good in 
Coke’s day; Co. Litt. 127; 2 Hawk. P. C. 
157. The appeal of rnurder had the longest 
history and was only abolished by 59 Geo. 
III. c. 46. 2 Holdsw. Hist. E. L. 155. 

In Legislation. The act by which a mem- 


ber of a legislative body who questions 
the correctness of a decision of the presid- 
ing oflicer, procures a vote of the body upon 
the decision. In the Ilouse of Representa- 
tives of the United States tlie question on an 
appeal is put to the Ilouse in this forra: 
“Shall the decision of the chair stand as the 
judginent of the House?” Rob. R. of O. 14, 
GG. 

If the appeal relates to an alleged breach 
of deeorum, or transgression of the rules of 
order, the question is taken without debate. 
If it relates to the admissibility or relevancy 
of a proposition, debate is permitted, except 
when a motion for the previous question is 
pending. 

As to Appeal, in practice, as one of the 
methods of appellate jurisdiction, see Ap- 

PEAL AND ErROB. 

APPEAL AND ERR0R. The methods of 
exerc-ising appellate jurisdiction for “the re- 
view by a superior court of the final judg- 
ment, order, or decree of some inferior 
eourt.” Ex parte Batesville & Brinkley R. 
Co., 39 Ark. S2. 

“The most usual modes of exercising ap- 
pellate jurisdiction * * * are by a writ 

of error, or by an appeal, or by some process 
of removal of. a suit from an inferior tri- 
bunal. An appeal is a process of civil law 
origin, and removes a cause, entirely sub- 
jecting the facts as well as the law to a re- 
view and a retrial. A writ of error is a pro- 
cess of common law origin, and it removes 
nothing for re-examination but the law. The 
former mode is usually adopted in cases of 
equity and admiralty jurisdiction; the latter 
in suits at common law tried by a jury,” 
Sto. Const. § 1762; Behn v. Campbell, 203 U. 
S. 403, 27 Sup. Ct. 502, 51 L. Ed. S57; U. S. 
v. Goodwin, 7 Cra. (U. S.) 108, 3 L. Ed. 28L 

The appellate jurisdiction “is exercised by 
revising the action of the inferior court, and 
remanding the cause for the rendition and 
execution of the proper judgment” ; Dodds 
v. Duncan, 12 Lea (Tenn.) 731, 734. It “im- 
plies a resort from an inferior tribunal of 
justice, to a superior, for the purpose of re- 
vising the judgments” of the forrner; Smith 
v. Carr, Hard. (Ivy.) 305; and it was said in 
Marbury v. Madison, that its essential cri- 
terion is “that it revises and corrects the 
proceedings in a cause already instituted, 
and does not create that cause”; 1 Cra. (U. 
S.) 137, 175, 2 L. Ed. 60. Auditor of State 
v. R. Co., 6 Ivan. 500, 505, 7 Am. Rep. 575; 
Sto. Const. Sec. 1761; Tlerney v. Dodge, 9 
Minn. 166 (Gil. 153). 

The methods of obtaining a re\dew are dif- 
ferent in law and equity. In the latter the 
legal process by which it is obtained is term- 
ed an appeal , which is the removal of a cause 
from a court of inferior to one of superior 
jurisdiction, for the purpose of obtaining a 
review and retrial; Wiscart v. Dauchy, 3- 
Dall. (U. S.) 321, 1 L. Ed. 619; U. S. v. Good- 
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win, 7 Cra. (ü. S.) 110, 3 L. Ed. 284; Boone 
v. Cblles, 10 Pòt. (U. S.) 203, 9 L. Ed. 3SS; 
Wetherbee v. Johnson, 14 Mass. 414; King 
v. Sloan, 1 S. & R. (Pa.) 7S. When taken iu 
open court it does not need the formalities of 
ancient law to indicate that it is takeu 
against all adverse interests; Taylor v. Lees- 
nitzer, 220 U. S. 93, 31 Sup. Ct. 371, 55 L. Ed. 
3S2. 

An appeal generally supersedes the judg- 
ment of the iuferior court so far tliat no 
aetion cau be taken upon it uutil after the 
final decision of the cause; Archer v. Ilart, 
5 Fla. 234; Danforth, Davis & Co. v. Carter, 
4 Ia. 230; Waterman v. Raymond, 5 Wis. 
1S5; Frederick v. Bank, 10G 111. 147; Lam- 
phear v. Lamprey, 4 Mass. 107; Walker v. 
Spencer, SG N. Y. 1G2. A decree is final for 
the purposes of an appeal when it termiuates 
the litigation between the parties on the 
merits of the ease and leaves nothing to be 
done but to enforee what has been determin- 
ed; St. Ix>uis, I. M. & S. R. R. Co. v. South- 
ern Co., 10S U. S. 24, 2 Sup. Ct. G, 27 L. Ed. 
G38; Bostwick v. Brinkerhofif, 106 U. S. 3, 1 
Sup. Ct. 15, 27 L. Ed. 73 ; Grant v. Ins. Co., 
10G U. S. 429, 1 Sup. Ct. 414, 27 L. Ed. 237. 
Before an appeal can be prosecuted by one 
of several defendants, the case should be 
determined as to all; Meagher v. Mfg. Co., 
145 U. S. 611, 12 Sup. Ct. S7G, 3G L. Ed. S34. 
In equity cases all parties against whom a 
joint decree is rendered mnst join in au ap- 
peal, if any be taken ; and when ouly one 
takes an appeal, and there is nothing in the 
record to show that the others were applied 
to and refused to appeal, and no order is 
entered by court, on notice, granting him a 
separate appeal, his appeal canuot be sus- 
tained ; Beardsley v. R. Co., 15S U. S. 123, 
15 Sup. Ct. 7SG, 39 L. Ed. 919. 

A xcrit of cnor is the means of bringing 
under review by an appellate court, for re- 
vision and correction, the judgment in an 
actiou at law of an inferior court of record, 
when the proceedings are aceording to the 
course of the common law. See Writ of 
Error. In cases in which the proceedings 
are summary or different from the course of 
the common law they are reviewed by Cer- 
tiorari . See that title. And in England the 
judgments of inferior courts not of reeord 
were brought up for review iiy writ of false 
judgment. See False Judgment. 4 Archb. 
Pr. 4, quoted in Ex parte Ilenderson, G Fla. 
279. 

A writ of error is considered, generally, as 
a new action; Gregg v. Bethea, G Porter 
(Ala.) 9. It does uot vacate the judgmenf 
of the court below; that continues in force 
until reversed; Railway Co. v. Twombly, 
100 U. S. Sl, 25 L. Ed. 550. If such writ eau 
ever be issued nunc pro tunc after the lapse 
of time allowed by law for bringing suits in 
error, the default must be attributable solely 
to official delinquency; Ivnight & Knight v. 
Towles, 32 Fla. 473, 14 South. 91. 

Bouv.—14 


i If the commou law is adopted in a state, 

! the writ of error is introduced as part of 
I tliat system; Moore v. Harris, 1 Tex. 3G; 
but it is said that it is not a new aetion, 
but a contiuuation of the same one trausfur- 
red to the appellate court for review; Cor- 
bett v. Territorjs 1 Wash. T. 434; the allow- 
ance of such a writ is a matter of judieial 
determinatiou on consideratiou of the sutii- 
ciency of the grounds for it stated in the pe- 
tition and ftssignmeut of errors ; Simpson v. 
Bauk, 129 Fed. 257, G3 C. C. A. 371; an ap- 
peal is a matter of right; Lockmau v. Ixmg, 
132 Fed. 1, G5 C. C. A. G21; Simpson v. Bank. 
129 Fed. 257, 63 C. C. A. 371 ; where it was' 
said, in reference to the rule rcniuiring filing 
of an assignment of error, “no court or judge 
has any jurisdictiou or power to condition 
allowance of au appeal upon his considera- 
tion or determiuatiou of tlie question whetber 
or not the appiicant presents alleged errors, 
which form reasonable grounds for tlie re- 
view of tbe decision below. That question is 
reserved for the consideration of the appel- 
late court exclusively”; aud it was held 
that, notwitlistauding the rule, the assign- 
ment of errors need not be filed before an al- 
lowance of appeal. 

Wliere oue court administers law and equi- 
ty, an appeal and writ of error are sornc- 
times taken iu a case, because of doubt 
whether it is strictly legal or equitable. An 
appeal and writ of error to review the same 
adjudications is not only proper, but com- 
mendable, where there is just reason tb doubt 
wliich is the proper proeeeding to give juris- 
dietion to the appellate eourt and tliat oue 
will be dismissed which is iuefifective, and 
the case will be reviewed according to tlie 
rules of the method applicable to it : Ix>ck- 
man v. Lang, 132 Fed. 1, G5 C. C. A. 621; but 
some courts hold tliat tlie two remedies eau- 
not be pursued simultaneously, but that an 
appeal must be dismissed before a writ of 
error is taken; State v. Thompson, 30 Mo. 
App. 503. 

While the word appcal has a strict tech- 
nical definition, it is frequently used as em- 
bracing a 11 kinds of proceedings for the re- 
view of eauses; City of Rockford v. Comp- 
ton, 115 111. App. 40G; but iu states adliering 
to eommon law forms an appeal will not lie 
froin a judgment at law; Files v. Browu. 
124 Fed. 135, 59 C. C. A. 403; Roberts v. Ry. 
Co., 13S Fed. 711, 71 C. C. A. 127; Trabue v. 
Williams, 4G Fla. 22S, 35 South. 872; Ew- 
ings v. Hotline, 67 Neb. 2G, 93 N. W. 18G; 
and in jurisdictions where the same courts 
adiuiuister botli law aud equity appeals aud 
proceedings for review for errors of law are 
frequently governed by like rules; Traders* 
Ins. Co. v. Carpeuter, S5 Iud. 350. A writ 
of error is the proper metliod of reviewing a 
judgment of the supreme court of a territo- 
ry iu an aetion at law tried without a jury; 
National Live Stock Bank of Chicago v. 
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Bank, 203 U. S. 296, 27 Sup. Ct. 79, 51 L. 
Ed. 192. 

Where a common law form of reviewing 
statutory proceedings does not exist or is not 
resorted to, the conditions and form of ap- 
peal depend entirelj 7 upon statute and cam 
not be ehanged or aided by judicial action; 
People’s Ice Co. v. The Excelsior, 43 Mich. 
336, 5 N. W. 398. An appeal is a continuation 
of a suit, whereas a writ of error is consid- 
ered a new action; Macklin v. Allenberg, 
100 Mo. 337, 13 S. W. 350 ; the right of ap- 
peal in civil actions being unkuowu to tlie 
common law and of statutory origin, it is 
uecessary that the miuirements of the stat- 
ute be strictly complied witli to confer ju- 
risdiction on the appellate courts; Àrkansas 
& O. K. Co. v. Powell, 104 Mo. App. 362, S0 
S. W. 336. 

A writ of error is a writ of right which is 
grantable ex debito justitifc; Skipwith v. 
Ilill, 2 Mass. 35. The right to an appeal 
or writ of error eannot be refused, how- 
ever indifferent or baseless the dernand on the 
merits may be; People v. Kniekerbocker, 114 
111. 539, 2 N. E. 507, 55 Am. Rep. 879; State v. 
judge of Superior District Court, 28 La. Ann. 
547; McCreary v. Rogers, 35 Ark. 298; Ridge- 
ly v. Bennett, 13 Lea (Tenn.) 206. It is the 
constitutional right of every citizen to have 
his case reviewed in one form or another by a 
court of error; 1 Bland. 5: but in another 
state it is said not to be a eonstitutional 
right but subject to legislative control; Mes- 
senger v. Teagan, 106 Mieh. 654, 64 N. W. 
499. A suit at law can be reviewed only on 
writ of error; Behn, M. & Co. v. Campbell, 
205 U. S. 403, 27 Sup. Ct 502, 51 L. Ed. 857; 
and an equity cause cannot be reviewed on 
writ of error; Files v. Brown, 124 Fed. 133, 
59 C. C. A. 403; Nelson v. Lowndes County, 
93 Fed. 53S, 35 C. C. A. 419; Grooms v. 
Wood, 43 Fla. 50, 29 South. 445; Ex parte 
Sanford, 5 Ala. 562; Delaplaine v. City of 
Madison, 7 Wis. 407; Evans v. Hamlin, 164 
Mass. 239, 41 N. El 267; Hayes v. Fischer, 
102 U. S. 121, 26 L. Ed. 95. But see eontra , 
Woodard v. Glos, 113 111. App. 353; but the 
error of a chancellor in refusing to grant an 
appeal on dismissal of injunction bill should 
be corrected by writ of error; Boyd v. Knox 
(Tenn.) 53 S. W. 972. A writ of error will 
not lie in a divorce case, an appeal is the 
only rernedy; Miller v. JMiller, 3 Binn. (Pa.) 
30; Parmenter v. Parmenter, 3 Head (Tenn.) 
225. But this does not apply to a decree for 
alimony, which is subject to revision by writ 
of error; McBee v. MeBee, 1 Heisk. (Tenn.) 
558; an appeal and not a writ of error is 
the proper proceeding to review probate or- 
ders; Horner v. Goe, 54 111. 2S5; Peckham 
v. Hoag, 92 Mich. 423, 52 N. W. 734; Shay 
v. Henk, 49 Pa. 79; but a writ of error 
lies to revise probate proceedings which are 
strictly aecording to the course of the cora- 
mon law; Fitzgerald v. Com., 5 Allen (Mass.) 
509; or a proceeding for the probate of a 


will in which the parties have a right to a 
jury trial; Ormsby v. Webb, 134 U. S. 47, 10 
Sup. Ct. 47S, 33 L. Ed. S05; or where a ease 
had been appealed from the probate court to 
a law 7 court and the decree affirmed; Brun- 
son v. Burnett, 1 Chand. (Wis.) 9. A writ of 
error will lie in cases wffiere an appeal is not 
allowed; Ex parte Thistleton, 52 Cal. 220; 
Ilaines v. People, 97 111. 161; or if the ag- 
grieved party cannot avail himself of an ap- 
peal; Valier v. Hart, 11 Mass. 300. 

In an appellate court it is the general 
rule that findings of fact in the trial court 
are conclusive; E. Bement & Son v. Harrow 
Co., 186 U. S. 70, 22 Sup. Ct. 747, 46 L. Ed. 
1058; American Bridge Co. v. R. Co., 135 
Fed. 323, 68 C. C. A. 131; Smith v. City of 
Buffalo, 159 N. Y. 427, 54 N. E. 62; Fitch- 
burg R. Co. v. Freeman, 12 Gray (Mass.) 401, 
74 Am. Dee. 600; Hoffman v. Silverthorn, 
137 Mich. 60, 100 N. W. 1S3; Jersey City v. 
Tallman, 60 N. J. L. 239, 37 Atl. 1026; Ap- 
peal of Melony, 7S Conn. 334, 62 Atl. 151; 
and when the case is tried by the court, with- 
out a jury, the findings of the trial judge 
are as conelusive as the verdict of a jury; 
York v. Washburn, 129 Fed. 564, 64 C. C. A. 
132; Bell v. Wood, 87 Ky. 56, 7 S. W. 550; 
Rademacher v. Greenwood, 114 111. App. 542; 
Rauen v. Ins. Co., 129 Ia. 725, 106 N. W. 198; 
but when the appellate court is convinced 
that the premise upon which the lower court 
acted is without any snpport in the evidenee, 
and that its findiug is clearly erroneous, it 
may be disregarded; Darlington v. Turner, 
202 U. S. 195, 26 Sup. Ct. 630, 50 L. Ed. 992; 
U. S. v. Puleston, 106 Fed. 294, 45 C. C. A. 
297; Petition of Barr, 1S8 Pa. 122, 41 Atl. 
303; Brown v. Brown, 174 Mass. 197, 54 N. 
E. 532, 75 Am. St. Rep. 292; Menz v. Beebe, 
102 Wis. 342, 77 N. W. 913, 78 N. W. 601. 

Cross appeals in equity must be prosecuted 
like other appeals; Farrar v. Churehill, 135 
U. S. 609, 10 Sup. Ct. 771, 34 L. Ed. 246. 
Where defendant appeals from part of the 
decree, wliieh is affirmed, and the plaintiff 
thereafter appeals from the other part of 
the decree, a motion to dismiss will be de- 
uied; State v. R. Co., 99 Minn. 280, 109 N. 
W. 238, 110 N. W. 975. 

A federal appellate eourt in reversing a 
judgment for the plaintiff eannot direct a 
judgment for defendant, notwithstanding a 
verdict for the plaintiff, sinee under the 
Vllth Amendment of the Constitution the 
only course is to order a new trial, and this 
is true notwithstanding the state statute and 
practice authorizes such action; Sloeum v. 
Ins. Co., 22S U. S. 364, 33 Sup. Ct. 523, 57 L. 

Ed. -; Pederson v. R. Co., 229 U. S. 146, 

33 Sup. Ct. 648, 57 L. Ed. -; but this 

amendment is not applicable to the statc 
courts; Sloeurn v. Ins. Co., 228 U. S. 364, 33 

Sup. Ct. 523, 57 L. Ed.-; and the reversal 

of a cause upon the faets and rendition of 
final judgment by the appellate eourt is gen- 
erally held not to be an infringement of the 
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right of trial by jury secured by the state 
constitutions; Borg v. It. Co., 1G2 111. 34S, 

44 N. E. 722; Gimn v. B. Co., 27 B. I. 320, 
62 Atl. 118, 2 L. B. A. (X. S.) 3G2; id., 27 R. 
I. 432, 63 Atl. 239, 2 L. B. A. (X. S.) SS3 ; nor 
is the constitutional guaranty infringed by 
a statute authorizing the appellate court to 
make findings of facts “which shall be fiual 
and conclusive as to all matters of fact in 
controversy in such cause” ; Larkins v. R. 
Ass’n, 221 111. 42S, 77 X. E. G7S; nor does it 
imply that a verdict on an issue of fact is 
beyond the controlling power of the trial or 
appellate court, to be exercised to preveut in- 
justice; Chitty v. By. Co., 14S Mo. G4, 49 S. 
W. 8GS; nor does a statute authorizing the 
appellate court to reverse for excessive dam- 
ages; Smith v. Pub. Co., 17S Pa. 4S1, 3G Atl. 
29G, 35 L. B. A. S19; nor an aet authorizing 
such court to aflirm, reverse, amend or modi- 
fy a judgment without returning the reeord 
to the court below; or to order a verdict aud 
judgment to be set aside and a new trial 
had; Xugent v. Traction Co., 1S3 Pa. 142, 3S 
Atl. 5S7; where the damages are excessive 
the appellate court tnay require the plaintiff 
to remit the excess as a condition of affirm- 
ance without depriviug eitlier party of his 
right to trial by jury; Burdict v. By. Co., 
123 Mo. 221, 27 S. W. 453, 26 L. B. A. 3S4, 

45 Am. St Bep. 52S; Texas & N. O. B. Co. 
v. Syfan, 91 Tex. 5G2, 44 S. W. 10G4 ; but 
where tlie jury finds the charge of negligence 
not sustained by the facts, tlie court cannot 
disturb the verdict, thougli it be of a differ- 
ent opinion; Gibson v. City of Huntington, 
3S W. Va. 177, 1S S. E. 447, 22 L. B. A. 5G1, 
45 Am. St Bep. S53. 

Harmless error is no cause for reversal; 
Townsend v. Bell, 1G7 X. Y. 4G2, G0 X. E. 
757; Springer v. Lipsis, 209 111. 2G4, 70 X. E. 
641; O’Dounell v. Ins. Co., 73 Mich. 1, 41 X. 
W. 95; nor intermediate error wliere the nl- 
timate judgment is right; Orr v. Leather.s, 
27 Ind. App. 572, G1 X. E. 941 ; Inhabitants 
of Winslow v. Troy, 97 Me. 130, 53 Atl. 100S; 
nor, when the losing party is not entitled to 
reeover in any event, can he be heard to 
complain of error at the trial; Wood v. 
Wyeth, 10G App. Div. 21, 94 X. Y. Supp. 3G0; 
nor where, if the error did not prejudice the 
party against whom it was committed ; Ar- 
mour & Co. v. Bussell. 144 Fed. G14, 75 C. C. 
A. 41G, G L. B. A. (X. S.) G02; Strever v. 
By. Co., 10G Ia. 137, 7G X. W. 513. 

Judgments wül be reversed where the 
court below erred in failing to sustain a de- 
murrer to one of several paragraphs of the 
declaration or complaiut, and it cannot be 
determined on whicli pamgraph or count 
the verdict was based; Gendron v. St. Pierre, 
72 N. II. 400, 5G Atl. 915; Bohler v. Ilicks, 
120 Ga. S00, 48 S. E. 30G; or where evidence 
was improperly admitted, prejudice being 
presumed; Xational Biscnit Co. v. Xolan, 13S 
Fed. G, 70 C. C. A. 43G; Inhabitants of Way- 
land v. Inhabitants of Ware, 109 Mass. 24S; 


or on the exelusion of evidence, the same 
presumption appl.ving; Westall v. Osborne, 
115 Fed. 2S2, 53 C. C. A. 74; Ilanlon v. 

Ehrich, 17S X. Y. 474, 71 X. E. 12; so also 
an erroneous instruction on a material point 
(unless it elearly appears to have becn 
harmless) ; Podhaisky v. City of Cedar Bap- 
ids, 10G Ta. 543, 70 X. W. S47; Ward v. 

Ward, 47 W. Va. 7GG, 35 S. E. S73; Xeal v. 

Brandon, 70 Ark. 79, GG S. W. 200. 

A party cannot complain of error in his 
own favor; Copeland v. Dairy Co„ 1S9 Mass. 
342, 75 X. E. 704; Drown v. Ilamilton, GS X. 
H. 23, 44 Atl. 79; Fredrick Mfg. Co. v. Dev- 
Un, 127 Fed. 71, G2 C. C. A. 53; Lowenthal 
v. Lowenthal, 157 X. Y. 23G, 51 X. E. 995. 
Questious not presented by the reoord can- 
not be considered on appeal; Inhabitants of 
New Marlborough v. Brewer, 17u Mass. 1G2, 
4S N. E. 10S9; Iluff v. Cole’s Estate, 127 
Mich. 351, SG N. W. 835; Lewis v. Lewis, C6 
X. J. L. 251, 49 Atl. 453; Morgan v. Olvey, 50 
Ind. 39G: otherwise, sometimes, in criminal 
cases; Crawford v. U. S., 212 U. S. 183, 29 
Sup. Ct. 2G0, 53 L. Ed. 4G5, 15 Ann. Cas. 392. 

Wheu a eause comes before the court on a 
second appeal all matters passed on in the 
former decision are res judicata; Chapman 
v. By. Co., 14G Mo. 4S1, 4S S. W. G4G; a re- 
hearing will be denied; Pretzfelder v. Ins. 
Co., 123 X. C. 1G4, 31 S. E. 470, 44 L. B. A. 
424; the law as determined in the former 
deeision whether riglit or wrong binds the 
court on a subsequent aiqienl; Ilopkins v. 
Grocery Co., 105 Ky. 357, 49 S. W. 18; Mead 
v. Tzschuck, 57 Xeb. G15, 7S X. W. 2G2. 
See Law of tiie Case. 

Where the supreme court affirms the deeree 
ln all respects but one, on subsequent appeal 
only this one particular point can be review- 
ed; Ulinois v. B. Co., 1S4 U. S. 77, 22 Sup. 
Ct. 300, 4G L. Ed. 440. Ordiuarily when the 
court is equally divided ou appeal, the decree 
of the lower eourt is alfirined. P>ut see 39 
Nova Scotia 1, where the appeal was al- 
lowed. 

It is a geueral rule of the law that all tlie 
judgmonts, decrees, or orders, however con- 
clusive in their character, are under the con- 
trol of the eourt which pronoimees them dur- 
lng the term at wliicli they are rendcred or 
entered of record, and may then be set aside, 
vacated, modified, or annulled by tliat court; 
Bronson v. Schulten, 104 U. S. 415. 2G L. Ed. 
797. 

The Supreme Court disapprores the prae- 
tice in an appellate court of reserving a judg- 
ment on one of a number of assigned errors 
without passing on tlie otliers. as likely to 
involve dnplicate appeals; Bierce v. Water- 
house, 219 U. S. 320, 21 Sup. Ct. 241, 55 L. 
Ed. 237. 

As to the praetice when the appellant is 
deprived of his üill of exceptions by the 
death of the judgc. etc., see Xew Trial. 

See Bill of Exceptions; Jukisdiction ; 
Wiut of Errob; Umted States Courts. 
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In the United States Supreme Court a 
defendant in error or appellce may file a 
confession of error, and thcreupon the judg- 
ment will be reverscd and the cause remand- 
ed, with proper directious. 

APPEARANCE. A coming into court as 
party to a suit, whether as plaintiff or de- 
fendant. 

The former proceeding by wliich a defend- 
ant submits himself to the jurisdiction of the 
court. Tr. & H. Trac. 226, 271. 

Appearance anclently meant an actual coming 
into court, either in person or by attorney. It is 
so used both In the civii and the common law. It 
is Indicated by the word “comes,” ‘‘and the said 
C. D. comes and defcnds,” and, in modern practice, 
is accomplished by the entry of the name of the 
attorney of the party in the proper piace on the 
record, or by filing bail where that is required. It 
was a formai matter, but necessary to give th« 
court jurisdiction over the person of the defendant. 

A time is generally fixed within which the de- 
fendant must enter his appearance; formerly in 
England and elsewhere, the quarto die post (q. v.). 
If the defendant faiied to appear within this period, 
the remedy in ancient practice was by distress 
infinite when the injuries were committed without 
force, and by capias or attachment when the inju- 
ries were committed against the peace, that is, 
were technicai trespasses. But, until appearance, 
the courts could go no further than appiy this pro- 
cess to secure appearance. See Process. 

In modern practice, a failure to appear generally 
entitles the plaintiff to judgment against the de- 
fendant by default, if, of course, the court has ju- 
risdiction of the cause. 

It may be of the following kinds:— 
Compulsory. —Tliat wliieh takes piace in 
consefiuence of the service of process. 

Conditional. —Oue which is coupled with 
conditions as to its becoming general. 

De bcne csse. —One which is to remain an 
appearance, excej)t in a certain event. See 
De Bene Esse. 

Gcneral. —A simple and absoiute submis- 
sion to the jurisdietion of the court. See 
infra. 

Gratis. —One made before the party has 
been legally notified to appear. 

Optional. —One made where the party is 
not umler any obligation to appear, but does 
so to save his rights. It occurs in chancery 
practice, especially in England. 

Special. —That which is made for certain 
purposes only, and does not extend to all 
the purposes of the suit; as to contest the 
jurisdiction, or the sutficiency of the serviee. 
See infra. 

Subsequent.— An appearance by the de- 
fendant after one has already been entered 
for him t>y the plaintiff. See Dan. Ch. Pr. 

Voluntary .—That which is made in an- 
swer to a subpcena or summons, without pro- 
cess; 1 Barb. Ch. Pr. 77. 

Hoiv to be made .—On the part of the plain- 
tiff no formality is required. On the part of 
the defendant it may be effected by making 
certain formal entries in the proper office of 
the eourt, expressing his appearance; Zion 
Church v. Church, 5 W. & S. (Pa.) 215; Eas- 
ton v. Altum, 1 Scarn. (111.) 250; Griffin v. 
Samuel, 6 Mo. 50; Bennett v. Stickney, 17 


Vt. 531; Rose v. Ford, 2 Ark. 26, Scott v. 
IInll, 14 Ind. 136; or in case of arrest, ia 
effected by giving bail; or by putting in an 
answer; Livingston v. Gibbons, 4 Johns. Ch. 
(N. Y.) 04; Ilayes v. Shattuck, 21 Cal. 51; 
President, etc., of Insurance Co. of North 
America v. Swineford, 2S Wis. 257; or a 
demurrer; State v. People, 6 Pet. (U. S.) 323, 
S L. Ed. 414; Kegg v. Welden, 10 Ind. 550; 
or notice to the other side; Livingston v. 
Gibbons, 4 Johns. Ch. (N. Y.) 94; or motion 
for continuance; Shaffer v. Trimhle, 2 
Greene (Ia.) 464; or taking an appeal; Wea- 
ver v. Stone, 2 Grant (Pa.) 422; appearance 
and offer to file answer; Tennison v. Tenni- 
son, 49 Mo. 110; or motion to have an inter- 
locutory order set aside; Tallman v. McCar- 
ty, 11 Wis. 401. 

A general appearance waives all question 
as to the service of process and is equivalent 
to a personal service; Platt v. Manning, 34 
Fed. 817; Continental Casualty Co. v. Sprad- 
lin, 170 Fed. 322, 95 C. C. A. 112; Moulton v. 
Baer, 78 Ga. 23 5, 2 S. E. 471; Birmingham 
Flooring Mills v. Wilder, 85 Ala. 593, 5 
South. 307; but it does not eure want of 
jurisdiction of subject matter; Wheelock v. 
Lee, 74 N. Y. 495; St. Louis & S. F. R. Co. 
v. Loughmiller, 193 Fed. 689; a general ap- 
pearance in a federal court waives the de- 
fence that the defendant was not served in 
the district of wliich he was an inhabitant; 
Foote v. Ben. Ass’n, 39 Fed. 23; Betzoldt v. 
Ins. Co., 47 Fed. 705. A general appearance 
may be amended so as to make it special; 
Ilohorst v. Packet Co., 3S Fed. 273. 

It is not a general appearance where the 
question of jurisdiction of the person is rais- 
ed by motion to quash for want of jurisdic- 
tion; McGillin v. Claflin, 52 Fed. 657; or 
petition to quash the writ; Turner v. Larkin, 
12 Pa. Sup. Ct. 284. In general, however, 
when that objection is raised, the appear- 
ances should be specially restricted; Nich- 
oles v. People, 165 111. 502, 46 N. E. 237; 
Reed v. Chilson, 142 N. Y. 152, 36 N. E. 884; 
if by motion or otherwise he seeks to bring 
into action the powers of the court, he will 
be deemed to have appeared generally; New- 
love v. Woodward, 9 Neb. 502, 4 N. W. 237. 
If a special appearance is entered to contest 
jurisdiction, it becomes general if a defense 
is made to tlie merits; Sanderson v. Bishop, 
171 Fed. 769. 

A special appearance to raise the question 
of judicial actiou does not amount to a gen- 
eral appearauce; Commercial Mut. Accident 
Co. v. Davis, 213 U. S. 245, 29 Sup. Ct. 445, 53 
L. Ed. 7S2. A special appearance entered 
to contest the jurisdiction will not operate 
to waive objection to illegal or insufficient 
service; Latlirop-Shea & Henwood Co. v. 
Const. Co., 150 Fed. 666 (citing many Su- 
preme Court câses where such appearance is 
recognized); Remington v. Ry. Co., 198 U. S. 
95, 25 Sup. Ct. 577, 49 L. Ed. 959; Powers 
v. Ry. Co., 169 U. S. 92, 18 Sup. Ct. 264, 42 
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L. Ed. C73; Courtney v. Pradt, 190 U. S. 89, 
2 ü Sup. Ct. 20S, 49 L. Ed. 39S; and the effeet 
of such appearance is not enlarged hy dis- 
cussion of the merits in conuection with the 
plea ; Citizens’ Savings & Trust Co. v. R. Co., 
205 U. S. 4G, 27 Sup. Ct. 425, 51 L, Ed. 703; 
nor by the removal of the cause; Goldey v. 
Morning News, 150 U. S. 51S, 15 Sup. Ct. 559, 
39 L. Ed. 517; even if the petition for re- 
moval does not specify or restrict the pur- 
pose of the appearance arnl is not accom 1 
panied by a plea in abatement; National Ac* 
cident Society v. Spiro, 1G4 U. S. 2S1, 17 Snp. 
Ct. 990, 41 L. Ed. 435. Filing a petition to 
remove is not a general appearance; Spreen 
v. Delsignore. 91 Fed. 71. x 

AYhere defendant tiles a formal appearance 
and simultaneously an cxception to tbe ju- 
risdiction, the two papers should be consid- 
ered together and cannot be regarded as con- 
sent to the jurisdiction where consent is nec- 
essary; Wood v. Lumber Co., 220 U. S. 3S4, 
33 Sup. Ct 125, 57 L. Ed. -. 

It does not amount to a general appear- 
ance tliat a defendant not served is examined 
as a witness; Nixon. v. .Downey, 42 Ia. 78; 
Schroeder v. Lahrman. 20 Minn. S7, 1 N. W. 
801; or is present when depositions are tak- 
en; Bentz v. Eubanks, 32 Kau. 321, 4 Fac. 
209; Anderson v. Andcrson, 55 Mo. App. 2GS: 
Scott v. Hull, 14 Ind. 130; or in the court 
room during the trial; Tiffany v. Gilbert, 4 
Barb. (N. Y.) 320; Newlove v. Woodward, 9 
Neb. 502, 4 N. W. 237; Crary v. Barber, 1 
Colo. 172. 

Actual or formal appearance is now un- 
necessary; Gardiner v. McDowell‘s Adm'r, 
Wright (Ohio) 702; Byrne v. Jeffries, 3S 
Miss. 533; and a formal entry of one is un- 
known in Louisiana ; Stoker v. Leavenworth, 
7 La. 390. It need not be by any formal act 
or words in court; Harrison v. Morton, S7 
Md. 071, 40 Atl. S97; Salina Nat. Bank v. 
Prescott, G0 Kan. 490, 57 Pac. 121; Rhoades 
v. Delauey, 50 lnd. 40S. It is generally done 
by entry of the attorney’s name on the doek- 
et opposite the party’s name; Romaine v. 
Ins. Co., 2S Fed. 025 (wliere the practice is 
examined at large); Scott v. Israel, 2 Binn. 
(Pa.) 145 (where the entry of the attorney’s 
name on the docket opposite tlie names of 
two defendants, is good as to both, tliough 
one was not served); or the initials merely; 
Kennedy v. Fairman, 2 N. C. 405; or by en- 
dorseuient on the declaration; Byrne, Yance 
& Co. v. Jeffries, 38 Miss. 533; or on tlie writ 
waiving service; Harrison v. Morton, S7 Md. 
671, 40 Atl. S97; or auy action in court in 
tlie case except to object to the jurisdiction ; 
Audretsch v. Hurst, 120 Mich. 301, S5 N. W. 
74G; Warren v. Cook, 110 111. 199, 5 N. E. 
53S; Tippack v. Briant, 03 Mo. 5S0; People 
v. Cowan, 140 N. Y. 34S, 41 N. E. 20, and 
see a variety of cases collected in 3 Cyc. 504, 
n. 28. 

By tchom to be made. —In civil cases it 
may in general be made either by tbe party 


[ or his attorney; and in those cases where 
i it is said that the party must appear ln per- 
, son, it is sufficient if it is so entered on the 
record; although, in fact, the appearan< e 
is by attorney; Mockey v. Grey, 2 Juhns. 
, (N. Y.) 192; Arnold v. Sandford, 14 Johns. 
(N. Y.) 417. The unauthorized appearnnce 
of an attorney will not give the court juris- 
| diction; Great West Min. Co. v. Min. Co.. 12 
Colo. 40. 20 Pac. 771, 13 Am. St. Rep. 204; 
McNamara v. Carr, 84 Me. 299, 24 Atl. v 50. 

An appearance by attorney is, in striet- 
ness, improper where a pnrty wishes to 
plead to the jnrisdiction of the court, be- 
, cause the appointinent of an attornev uf the 
court admits its jurisdietion: 1 Chit. Pl 39S; 

2 Wms. Saund. 209 b ; and is insufficieiit in 
those eases where the party has not suffi- 
cient capacity to appoint an attorney. T'lius 
(in idiot can appear only in person. and as a 
plaintiff he may sue iu persou or by his next 
friend. 

| An infant cannot appoint an atlorney; he 
mnst, therefore, appear by guardian or pro- 
cliein ami. 

A hniatic , if of fnll age, may appear by 
attorney; if under age. by guardian only. 2 
Wms. Saund. 335; id. 232 (rz), n. (4); 1 ut if 
so insane as to be incapable of knowing his 
uiental statc he cannot authorize appearance 
by an attorney; Chase v. Chase, 103» lnd. 
178, 71 N. E. 4S5. Proeess should be served 
on defendant and the appearance for him 
should be entered by the guardian or com- 
niittee; Stoner v. Riggs, 128 Micli. 129. 87 
N. W. 109; Rutlierford’s Lessee v. Folger, 20 
N. J. L. 115. 

A married u’oman, when sned without her 
husband, should defend in person; 1 Wms. 
Saund. 209 b. Wlien sued jointly with hini 
under a statute providing for sueh suit on 
their joint contract and tlint she may defend 
separately or jointly, an appearanco bv cuuu- 
sel employed by her husband to defeml does 
not bind her; Taylor v. Welslager, 90 Md. 
414, 45 Atl. 47S. 

Thc effcct of an appearance by the dcfeud- 
ant is, that both parties are considered to 
be iu eourt. 

In criminal casea the personal appearance 
of the aceused in court is often necessary. 
See 2 Burr. 931; id. 17SG; 1 W. Bla. 19^. 
The verdict of the jnry uinst, in all cases of 
treason aiul felon.v, be delivered in open 
^ court, in the presence of the defendant In 
cases of misdeineanor, the presence of the 
defendant during the trial is not essential: 
Bacon, Abr. Vcrdict , B; Arch. Cr. Pl. (14th 
ed.) 149. 

No motion for a new trial is allowed un- 
less the defendant, or, if more than one, the 
defendants, who hnve been convieted. are 
present iu court when the mofion is made; 

3 M. & S. 10, note: 17 Q. B. 503; 2 Den. Cr. 
Cas. 372, note. But tliis rule does not apply 
where the offenee of which the defeudaut 
has been convicted is punishable by a fine 
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only; 2 Den. Cr. Cas. 459; or whcrc the de- 
fenclant is in custody on criminal process; 4 
B. & C. 329. On a charge of fclony, a party 
suing out a writ of error mnst api>ear in per- 
son to assign errors; and it is said tliat if 
Uie party is in custody in tlie prison of the 
county or city in wliich the trial has taken 
place, he must be brougkt up by habcas cor - 
pus y for the purpose of this formality, which 
writ must be moved for on atlidavit. Tliis 
course was followcd in 2 Den. Cr. Cas. 2S7; 
17 Q. B. 317; S E. & B. 54; 1 D. & B. 375. 

\Vhere a defendant is not liable to per- 
sonal punishment, but to a fine, sentenee 
may be pronounced against him in his ab- 
sence; 1 Chit. Cr. L. 695; 2 Burr. 931; 3 
id. 1780. 

APPELLANT. He who makes an appeal 
from one court to another. 

APPELIATE JURISDICTION. The ju- 
risdiction which a superior court has to re- 
hear causes which have been tried in in- 
ferior courts. See Appeal and Erroe. 

APPELLATIO. In Civil Law. An appeal. 

APPELLEE. In Practice. The party in 
a cause against whom an appeal has been 
taken. 

APPELLOR. A criminal who accuses his 
accomplices; one who ckallenges a jury. 

APPENDAGE. Something added as an 
accessory to or the subordinate part of an- 
other tliing. State Treasurer v. R. Co., 28 N. 
J. L. 26 ; Sckool Dist. No. 29, Bourbon Coun- 
ty v. Perkins, 21 Kans. 536, 30 Am. Rep. 447. 

APPENDANT. Annexed or belonging to 
something superior; an incorporeal inheri- 
tance belonging to anotlier inheritance. 
Cowell ; Terrnes de la Ley. 

Appendant in deeds includes nothing which is sub- 
stantial corporeal property, capable of passing by 
feoffment and livery of seisin. Co. Litt. 121 ; 4 

Coke 86; i B. & C. 150; 6 Bingh. 150. A matter 
appendant must arise by prescription; wbile a mat- 
ter appurtenant may be created at any time; 2 
Viner, Abr. 594; 3 Kent 404. 

APPENDITIA (Lat. appcndcre , to hang to 
or on). The appendages or pertinances of 
an estate; the appurtenances to a dwelling, 
etc.; thus, pent-houscs are the appenditid 
domus. 

APPERTAINING. Connected with in use 
or occupancy. Miller v. \Iann, 55 Vt. 475, 
479. It does not necessarily imijort con- 
tiguity, as does “adjoining,” and is there- 
fore not synonymous with it; id. 

Peculiar to. Ilerndon v. Moore, 18 S. C. 
339, where business “appertaining to minors” 
is defined as meaning peculiar to minors. 

APPLICATION. The act of making a re- 
quest for something. It need not be in writ- 
ing; State v. Stiles, 12 N. J. L. 296. 

A written request to have a certain quan- 
tity of land at or near a certain specified 
place, under a statute for location of public 
land of the state. Duncan’s Lessee v. Curry, 


3 Binn. (Pa.) 14; Biddle’s I^essee v. Dougal, 
5 Binn. (Pa.) 142. 

A petition. Scott v. Strobach, 49 Ala. 477, 
4S9. 

The use or disposition made of a thing. 

In Insurance. The preliminary statement 
made by a party applying for an insurance 
on life, or agaiust fire. It usually consists 
of writtcn answers to interrogatories pro- 
posed by the company applied to, respecting 
the proposed subject. It corresponds to the 
“rcpresentations” preliminary to maritime 
insurance. It is usually referred to express- 
ly in tlie policy as being the basis or a part 
of the contract, and this reference creates in 
effect a warranty of the truth of the state- 
ments. In an action on a policy, the applica- 
tion and policy must be coustrued as one in- 
strument; Studwell v. Association, 19 N. Y. 
Supp. 709. If the policy does not make the 
answers a part of the contract, this will have 
only the effect of representation; May, Ins. 
§ 159; Columbia Ins. Co. v. Cooper, 50 Pa. 
331. To constitute a warranty it must be 
made a part of the policy; Goddard v. In- 
surance Co., 67 Tex. 69, 1 S. W. 906, 60 Am. 
Rep. 1. A mere reference in the policy to 
the application does not make its answers 
warranties; it is a question of intention; 
Jefferson Ins. Co. v. Cotheal, 7 Wend. (N. Y.) 
72, 22 Am. Dec. 567; Sheldon & Co. v. Insur- 
ance Co., 22 Conn. 235, 5S Am. Dec. 420; 
Commonwealth’s Ins. Co. v. Monninger, 18 
Ind. 352; the courts tend to eonsider the 
answers representations, rather than warran- 
ties, except in a clear case; Campbell v. In- 
surance Co., 9S Mass. 3S1; Miller v. Insur- 
ance Co., 31 Ia. 216, 7 Am. Rep. 122; Wilson 
v. Insurance Co., 4 R. I. 141. An oral mis- 
representation of a material fact will defeat 
a policy on life or against fire, no less than in 
maritime insurance, on the ground of fraud; 

1 Phill. Ins. § 650. Misrepresentation as to 
one of several buildings all being in one 
poliey cannot defeat a recovery on another; 
Rogers v. Insurance Co., 121 Ind. 570, 23 N. 
E. 498. See Representation; Misrepre- 
sentation; Insurance. 

Of Purchase-IVIoney. The disposition made 
of the funds received by a trustee on a sale 
of real estate held under the trust. 

Where there is a general power to sell for 
tlie payment of debts, or debts and legacies, 
the purckaser need not look to the applica- 
tion of the purckase-money; Bruch v. Lantz, 

2 Rawle (Pa.) 392, 21 Am. Dec. 458; Andrews 
v. Sparkawk, 13 Pick. (Mass.) 393; 1 Beas. 
69; Ilauser v. Shore, 40 N. C. 357; Gardner 
v. Gardner, 3 Mas. 178, Fed. Cas. No. 5,227; 
or so as to legaeies where there is a trust 
for reinvestment; Wormley v. Wormley, S 
Wheat. (U. S.) 421, 5 L. Ed. 651; Grosvenor 
& Co. v. Austin’s Adm’rs, 6 Ohio 114, 25 Am. 
Dec. 743; where the trust is to pay speci- 
fied debts, the purckaser must see to the 
application of the purchase-money; Gardner 
v. Gardner, 3 Mas. 178, Fed. Cas. No. 5,227; 
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Cadbury v. Duval, 10 Pa. 2G7; 1 Pars. Eq. 
57; Duffy v. Calvert, 6 Gill (Md.) 4S7. See 
note to Elliot v. Merryman, 1 Lead. Cas. Eq. 
74; Perry, Trusts; Adams, Eq. *155. The 
doctrine is abolished in England hy 23 & 24 
Vict. c. 145, § 29, and is of little importance 
in the United States; Bisp. Eq. 278. 

Of Payments. See Appropriation. 

APPOINT. To designate, ordain, pre- 
scribe, nominate; People v. Fitzsimmons, G8 
N. Y. 519. 

APPOINTEE. A person who is appointed 
or selected for a particular purpose; as, the 
appointee under a powcr is the person who is 
to receive the benefit of the power. 

APPOINTMENT. The designation of a 
person, by the persou or persous having an- 
thority therefor, to discharge the duties of 
some ofiice or trust. 

The uiaking out a commission is conclusive 
evidence of an appointwent ‘to an ofliee for 
holding which a commission is required; 
Marbury v. Madison, 1 Cr. (U. S.) 137, 2 L. 
E<1. C0; U. S. v. Bradley, 10 Pet. (U. S.) 343, 
9 L. Ed. 44S. For a discussion of constitu- 
tional and statutory limitations of execntive 
and legislative functions in respect to ap- 
pointments to office, see 30 Arner. & Eng. 
Corp. Cas. 321, note. 

Tlie governor cannot make a valid appoint- 
ment to an office which at the time is right- 
fully held by an incumbent w r hose term has 
not expired; State v. Peelle, 124 Ind. 515, 
24 N. E. 440, 8 L. R. A. 228. 

As distinguished from an eiection, it seems that 
an appointment is generaliy made by one person, or 
a limited number acting with delegated powers, 
while an election is made by all of a class. 

The word is sometimes used in a sense quite akin 
to this, and apparently derlved from it as denoting 
the right or priviiege conferred by an appoint- 
ment: thus, the act of authorizing a man to print 
the iaws of the United States by authority, and the 
right thereby conferred, are considered such an ap- 
pointment, but the right is not an office; Com. v. 
Binns, 17 S. & R. (Pa.) 219, 233. And see Com. v. 
Sutheriand, 3 S. & R. (Pa.) 157 ; Cooper, Justin. 599, 
604. 

In Chancery Practice. The exercise of a 
right to designate the person or persons wiio 
ai*e to take the use of real estate. 2 Washb. 
R. P. 302. 

By ichom to he made. —It must be madc 
by the person authorized; 2 Bouv. Inst. § 
1922; who may bc any person competent to 
dispose of an estate of his own in tlie same 
manner; 4 Kent 324; ineluding a married 
woman; 1 Sugd. Pow. 182; 3 C. B. 57S; 5 
id. 741; Ladd v. Ladd, S IIow. (U. S.) 27, 12 
L. Ed. 9G7; even thougli her husband be the 
appointee; Rush v. Lewis, 21 Pa. 72; or an 
infant, if the power be simply collateral; 2 
Washb. R. P. (5th ed.) *317. MTiere two or 
more are named as donees, all must in gen- 
eral join; Franklin v. Osgood, 14 Johns. 
(N. Y.) 553; but where given to several who 
act in a trust capacity, as a class, it may 
be by the survivors; Peter v. Bevcrly, 10 


Pet (U. S.) 5G4, 9 L. Ed. 522; Talnter v. 
Clark, 13 Metc. (Mass.) 220. When suvh a 
right is devolved upon two executors and 
two others are named as suecessors iu case 
of their death, no others can execute tlie 
trust so loug as any one of the four is liv- 
ing and has not declined the trust, and an 
administrator c. t a. will be liable to suit 
by the sueceeding trustee for trust property 
witb whicli he iutermeddles; ITayes v. Pratt, 
147 U. S. 557, 13 Sup. Ct 503, 37 L. Ed. 279. 

Uow to he made. —A very precise compli- 
ance w r lth the directions of the donor is nec- 
cssary; 1 P. Will. 740; G Mann. & G. 38G; 
Ladd v. Ivadd, 8 How. (U. S.) 30, 12 L. Ed. 
9G7; having regard to the intention, especial- 
ly in substantial matters; Tudor, I^oad. Cas. 
30G; 3 Ves. Ch. 421. It may be a partial 
execution of the pow r er only, and yet he val- 
id ; 4 Cruise, Dig. 205; or, if excessive, may 
be good to the extent of the power; 2 Ves. 
Sen. G40; 3 Dru. & W. 339. It must come 
within the spirit of the power; thus, if thö 
appointment is to be to and amongst several, 
a fair allotment must he made to each ; 4 
Ves. Ch. 771; 2 Vern. Ch. 513 ; otherwise, 
where it is to be made to such as the donee 
may select; 5 Ves. Ch. S57. 

Tlie cffcct of an appointment is to vest 
the estate in the appoinlee, as if conveyed 
by tbe original donor ;• 2 Washb. R. P. (5th 
ed.) *320; 2 Crahb. R. P. 72G, 741; 2 Sugd. 
Pow. 22; Jaekson v. Veeder, 11 Johns. (X. 
Y.) 1G9. Thus where the appointment, after 
an estate for life, is to a lineal deseendant of 
tlie testator, but who is a collateral relation 
of the party exereising the power, the gift 
is not subject to a collateral inheritance tax ; 
Com. v. Williams’ Ex’rs, 13 Pa. 29. 

See Illusory Appointment; Power. Con- 
sult 2 Washb. R. P. (5th ed.) *29S, 337; Tu- 
dor, Lead. Cas.; Chance, Pow.; 4 Greenl. 
Cruise, Dig. 

APP0INT0R. One authorized by the 
donor t under the statute of uses, to execute 
a power. 2 Bouv. Inst. n. 1923. 

APP0RTI0NMENT. The division or dis- 
tribution of a subject-matter in proportion- 
ate parts. Co. Litt. 147; 1 Swanst 37, n.; 
1 Story, Eq. Jur. (13th ed.) § 475 a. 

Of Contracts. The allowance, in case of 
the partial performance of a contract, of a 
proportionate part of what the partv would 
have received as a recompense for the en- 
tire performance of the contract See gen- 
erally Ans. Contr. 291. 

Where the contract is to do an entire tliing 
for a eertain speeified compensation, there 
can be no apportionment; 9 B. & C. 92 ; 
Quigley v. De Ilaas, 82 Pa. 2G7; Cox v. R. 
Co., 44 Cal. 1S; Coburn v. Ilartford, 38 Conn. 
290; Barker v. Reagan. 4 Heisk. (Tenn.) 590; 
1 Washb. R. P. 133, 549. 555; 2 id. 302; but 
see contra , Ilollis v. Chapman, 3G Tex. 1. 
A contraet for the sale of goods is entire; 
9 B. & C. 3SG ; Shinn v. Bodiue, G0 I’a. 1S2, 
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100 Am. Dec. 500; but wbere there has been 
a part delivery of the goods, the buyer is lia- 
ble on a quantum valebant if he retain the 
parê delivered. 9 B. & C. 3S6; 10 id, 441; 
Bowker v. Iloyt, 1S Tick. (Mass.) 555 (but 
contra in New York and Ohio; Champlin 
v. Rowley, 13 Wend. (N. Y.) 25S; Witherow 
v. Witherow, 16 Oliio, 23S); though he may 
return the part delivered and escape liabili- 
ties. A contract consisting of several dis- 
tinct items, and founded on a consideration 
apportioned to each item, is several; Lucesco 
Oil Co. v. Brewer, 66 Pa. 351. The question 
of entirety is one of intention, to be gathered 
from the contract. 2 Tars. Contr. (Sth ed.) 
*517. Where no compensation is fixed, the 
contract is usually apportionable; 3 B. & 
Ad. 404; Cutter v. Powell, 2 Sm. Lead. Cas. 
22, note ( q . v. on this whole subject). 

Of Annuities. Annuities, at common law, 
are not apportionable; Wiggin v. Swett, 6 
Metc. (Mass.) 194, 39 Am. Dec. T16; 2 P. W. 
501; so that if the annuitant died before 
the day of payment, his representative is en- 
titled to no proportionate share of the an- 
nuity for the time which has elapsed since 
last payment; 16 Q. B. 357; 12 Ves. 4S4; 
Heizer v. Ileizer, 71 Ind. 526, 36 Am. Rep. 
202; Nading v. Elliott, 137 Ind. 261, 36 N. E. 
695; 5 U. C. C. P. 364; Mower v. Sanford, 
76 Conn. 504, 57 Atl. 119, 63 L. R. A. 625, 
100 Am. St. Rep. 100S; Henry v. Ilenderson, 
81 Miss. 743, 33 South. 960, 63 L. R. A. 616; 
Irving v. Rankine, 13 Hun (N. Y.) 147; Stew- 
art v. Swaim, 13 Phila. (Pa.) 1S5; but by 
statute 11 Geo. II. it was enacted that an- 
nuities, rents, dividends, etc., and all other 
payments of every description made payable 
at fixed periods, should be apportioned; 2 
P. Wms. 501; Gheen v. Osborn, 17 S. & R. 
(Pa.) 173; 3 Kent 471. This has been adopt- 
ed by statute or decision in many of the 
states. Equity introduced some exceptions 
to the general rule that annuities are not ap- 
portionable, as in the case of those created 
for maintenance of infants and married wo- 
men living apart from their husbands; Fish- 
er v. Fisher, 5 Clark (Pa.) 178; Clapp v. 
Astor, 2 Edw. Ch. (N. Y.) 379; Kearney v. 
Cruikshank, 117 N. Y. 95, 22 N. E. 5S0; Chase 
v. Darby, 110 Mdch. 314, 68 N. W. 159, 64 
Am. St. Rep. 347; 2 P. Wms. 501; the rea- 
son being that by reason of legal disabili- 
ties the annuitants might be uuable to get 
credit for necessaries; Tx*acy v. Strong, 2 
Conn. 659; and the exception has been ex- 
tended to eleemosynary establishments; 16 
Beav. 3S5. Another exception is of an an- 
nuity accepted in lieu of dower; Gheen v. 
Osborn, 17 S. & R. (Pa.) 171; In re Lacka- 
wanna Iron & Coal Co., 37 N. J. Eq. 26; but 
not when payable at the termination of the 
yearly periods commencing with the death 
of testator; Mower v. Sanford, 76 Conn. 
504, 57 Atl. 119, 63 L. R. A. 625, 100 Am. St. 
Rep. 1008. See 63 L. R. A. 616, note. 

Of Wages. W T ages are not apportionable 


where the hiring takes place for a definite 
period; 5 B. & P. 651; 11 Q. B. 755; Olm* 
stead v. Beale, 19 f’ick. (Mass.) 528; Hansell 
v. Erickson, 28 111. 257; Miller v. Goddard, 
34 Me. 102, 56 Am. Dec. 63S; Sickels v. Pat- 
tison, 14 Wend. (N. Y.) 257, 28 Am. Dec. 
527; Hawkins v. Gilbert, 19 Ala. 54; contra, 
Britton v. Turner, 6 N. II. 481, 26 Am. Dec. 
713. 

Of Incumbrances. The ascertainment of 
the amonnts which each of several parties 
interested in an estate shall pay towards 
the removal or in support of the burden of 
an incumbrance. 

As between a tenant for life and the re- 
mainderman, the tenant’s share is limited 
to keeping down the interest; but not be- 
yond the amount of rent accruing; Doaue’s 
Ex’r v. Doane, 46 Vt. 4S5; 31 E. L. & E. 345; 
if the principal is paid, the tenant for life 
must pay a gross sum equivalent to the 
amount of all the interest he would pay, 
making a proper estimate of his chances of 
life; 1 Washb. R. P. (5th ed.) *96; 1 Story, 
Eq. Jur. (13th ed.) § 487. See Jones v. Sher- 
rard, 22 N. C. 179; Swaine v. Perine, 5 Johns. 
Ch. (N. Y.) 4S2, 9 Am. Dec. 318; Houghton v. 
Ilapgood, 13 Pick. (Mass.) 158. 

Of Rent. Tlie allotment of their shares 
in a rent to eac-h of several parties owning it. 

Tlie determination of the arnount of rent 
to be paid when the tenancy is terminated 
at some period other than one of the regu- 
lar intervals for the payment of rent. 

An apportionment of rent follows upon ev- 
ery transfer of a part of the reversion; Mon- 
tague v. Gay, 17 Mass. 439; Nellis v. Lath- 
rop, 22 Wend. (N. Y.) 121, 34 Am. Dec. 2S5; 
Reed v. Ward, 22 Pa. 144; see Blair v. Clax- 
ton, 18 N. Y. 529; or where there are sev- 
eral assignees, as in case of a descent to 
several heirs; Bank of Pennsylvania v. W r ise, 
3 Watts (Pa.) 394; Crosby v. Loop, 13 111. 
625; Cole v. Patterson, 25 Wend. (N. Y.) 456; 
10 Coke 128; Comyn, Land. & Ten. 422; 
where a levy for debt is made on a part of 
the reversion, or it is set off to a widow for 
dower; 1 Rolle, Abr. 237; but whoever owns 
at the time the rent falls due is entitled to 
the whole; Martin v. Martin, 7 Md. 3G8, 61 
Am. Dec. 364; Burden of Thayer, 3 Metc. 
(Mass.) 76, 37 Am. Dec. 117. See Williams, 
Ex. (7th Am. ed.) *730. If a tenancy at will 
is terminated between two rent days by a 
conveyance of the premises from the land- 
lord to a third person, the tenant is not lia- 
ble and the rent cannot be apportioned; Em- 
mes v. Feeley, 132 Mass. 346. 

Rent is not, at common law, apportion- 
able as to time; Smith, Land. & T. 134; 3 
Kent 470; Menough’s Appeal, 5 W. & S. (Pa.) 
432; Perry v. Aldrich, 13 N. H. 343, 38 
Am. Dec. 493; Stilwell v. Douglity, 3 Bradf. 
Surr. (N. Y.) 359. It is apportionable by 
statute 11 Geo. II. c. 19, § 15; and similar 
statutes have been adopted in this country 
to some extent; . 2 Washb. R, P. (5th ed.) 
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♦289; Perry v. Aldrich, 13 N. H. 343, 38 
Ain. Dec. 493; Codman v. Jenkins, 14 Mass. 
94; 1 Ilill, Abr. c. 10, § 50. In the absenct» 
of express statute or agreement, it is not; 
Dexter v. Pkillips, 121 Mass. 178, 23 Am> 
Rep. 2G1. See Landloru and Tenant. As 
to apportionment of dividends on stock as 
between life tenaut and remainderman, see 
Dividend. 

0f Representatives. Representatives shall 
be apportioned among the several states ac* 
cording to their respective numbers, count- 
ing the whole number of persons in each 
state, excluding Indians not taxed. But 
when tlie riglit to vote at any election for 
the clioice of electors for president aud vice- 
president of the Enited Sbates, representa- 
tives in congre.ss, the executive and judicial 
oflScers of a state, or the members of the leg- 
islature thereof, is denied to any of the male 
inhabitants of such state, being twenty-one 
years of age, and citizens of the United 
States, or iu any way abridged, except for 
participation in rebellion, or other crime, 
the basis of representation thereiu shall be 
reduced to the proportion which the number 
of such male citizens shall bear to the wkole 
number of rnale citizeus twenty-one years of 
age in suck state; Art. 14, § 2, U. S. Const.; 
Story, Const. 19G3. 

The actual enumeration shall be made 
within three years after the first meeting 
of the congress of the United States, and 
within every subsequent term of ten years, 
in such inauner as they shall by law direct. 
The number of representatives sball not ex- 
ceed one for every 30,000; but each state 
shall have at least one representative; U. 
S. Const Art. 1, § 2. 

The Revised Statutes of the United States 
provide that from and after Marcb 3, 1893, 
the kouse of representatives shall be corn- 
posed of 356 members, and provide the num- 
ber to which each state is entitled. Upon 
the admission of a new state, the representa- 
tives to be assigned to it are in addition to 
the above 35G. 

The flrst house of representatives consisted of 65 
members, or one for every 30,000 of the represent- 
ative popuiation. By the census of 1790, it con- 
sisted of 106 representatives, or one for every 33,000 ; 
by the census of 1800, 142 representatives, or one 
for every 33,000 ; by the census of 1810, 183 repre- 
eentatives, or one for every 35,000 ; by the census of 
1820, 213 representatives, one for every 40,000; hy 
the census of 1830, 242 representatives, or one for 
«very 47,700; by the census of 1840, 223 representa- 
tlves, or one for every 70,680; by the census of 
1850, and under the act of May 23, 1S50, the number 
of representatives was increascd to 233, or one for 
every 93,423 of the representative popuiation. 

Under the census of 1860, the ratio was ascertained 
to be for 124,183, upon the basis of 233 members ; but 
by the act of 4th March, 1862, the number of repre- 
sentatives was increased to 241. This, by the act 
of 1872, Feb. 2, Rev. Stat. U. S. 1878, §§ 20, 21, was 
increased to 292 members, and by act of 1891, Feb. 
7, the number was increased to 356. By act òf Jan. 
16, 1901, the number was increased to 386; and by 
Act of August 8, 1911, to 433. 

See Representative. 


APPOSAL 0 F SHERIFFS. The charging 
them with money received upon account of 
the Exchequer. 22 & 23 Car. II.; Cowell. 

APPOSER. An officer of the Exchequer, 
whose dnty it was to examine the sheriffs in 
regard to thelr accounts handed in to the 
exehequer. He was also called the foreign 
apposer. The office is notv abolished. 

APPOSTILLE. In French Law. An ad- 

dition, or annotation, made in the margiu 
of a writing. Merlin, lttpert. 

APPRAISE. To value property at what 
it is worth. In a statute directing certain 
oflicers to “appraise all taxable property at 
its full and true value in money the words 
italicized are superfluous and add no meau- 
ing which the statute would not have had 
witliout tliem ; Cocheco Mfg. Co. v. Strafford, 
51 N. II. 455, 482. 

APPRAISEMENT. A just valuation of 
property. 

Appraisements are required to be made 
of the property of decedents, of insolveuts, 
and others; an inventory (q. v.) of the goods 
ought to be made, and a just valuation put 
upon them. 

APPRAISER. A person appointed by com- 
petent authority to value goods or real es- 
tate. An importer is entitled to have a mer- 
chant appraiser who is familiar with the 
character aud value of the goods in ques- 
tion, aud in a suit brought to recover an 
excess of duties he may raise the questiou of 
waut of qualification of the appraiser ; Oel- 
bermann v. Merritt, 123 U. S. 35G, S Sup. Ct. 
151, 31 L. Ed. 1G4. As to Board of Geueral, 
Appraisers, see Customs Duties. As early 
as Edw. I. the judges were ordered to make 
provision for appraisers. 

APPRECIATE. To estimate justly. The 
ahility of a testator to apyrcciate his rela- 
tion to those who had a elaim upon his bouu- 
ty is said to be an element of testamentary 
capacity; Brace v. Black, 125 111. 33, 17 N. 
E. GG. 

APPREHEND. To understand, conceive, 
believe. Golden v. State, 25 Ga. 527, 531. 

APPRE H ENSION. The capture or arrest 
of a person on a criminal cliarge. 

The word strictly coustrued means the 
seizing or taking hold of a man and detaiu- 
ing him with a view to his ultimate sur- 
render. It may be used when lie Is already 
in custody; L. R. 9 Q. B. D. 701, 705. 

The term apprehension is more often applied to 
criminal cases, and arrest to civil cases; as, one 
having authority may arrcst on civil process, and 
apyrehend on a criminal warrant. See Arrest. 

APPRENTICE. A pei*son bound in the 
form of law to a master, to learn from him 
his art, trade, or business, and to serve him 
during the time of his apprenticeskip. 1 
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Bla. Com. 426; 2 Kent 211; Altemus v. Ely, 
3 Itawle (I’a.) 307. 

Formerly the name of apprentice en la ley was 
given indiscriminately to all students of law. In 
the reign of Edward IV. they were sometimes called 
apprenticii ad barras. And in some of the anclent 
law-writers the terms apprentice and barrister are 
synonymous; Co. 2d Inst. 214; Eunomus, Dial. 2, 

§ 53, p. 155; 21 L. Q. R. 353. See Barrister. 

APPRENTICESHIP. A contract by which 
one persou who understands some art, trade, 
or business, and is called the master, undcr- 
takes to tcaeh the same to another person, 
commonly a minor, and called the appren- 
tiee, who, on his part, is bound to serve tlie 
master, during a dehnite period of time, in 
sueh art, trade, or business. 

The term during which an apprcntice is 
to serve. Pardessus, Droit Cotnm. n. 34. 

A contract of apprenticeship is not invalid 
beeause the master to whom the apprentice 
is bound is a corporation; [1S91] 1 Q. B. 75. 

At cornmon law, an infant may bind him- 
self apprentice by indenture, because it is 
for his benefit; 5 M. & S. 257; 5 D. & R. 
339. But this contract, both in England 
and in the United States, on account of its 
liability to abuse, has been regulated by 
statute, and is not binding upon the infant 
unless entered into by him with the consent 
of the parent or guardian (the father, if 
both parents be alive, being the proper party 
to such eonsent; Com. v. Crommie, 8 W. & 
S. [Pa.] 339), or by the parent and guardiau 
for him, with his consent, such consent to be 
made a part of the contract; 2 Kent 261; 
Matter of M’Dowle, S Johns. (N. Y.) 32S; 
Whitmore v. Whiteomb, 43 Me. 45S; Baleh 
v. State, 12 N. H. 437; Pierce v. Massen- 
burg, 4 Leigh (Va.) 493, 26 Am. Dec. 333; 
Harney v. Owen, 4 Blackf. (Ind.) 337, 30 Am. 
Dee. 662; or, if the infant be a pauper, by 
the proper authorities without his consent; 
Com. v. Jones, 3 S. & K. (Pa.) 158; Vinal- 
haven v. Ames, 32 Me. 299; Baker v. Win- 
frey, 15 B. Monr. (Ky.) 499; Glidden v. 
Town of Unity, 30 N. H. 104; Brewer v. 
Harris, 5 Gratt. (Va.) 2S5. The contract need 
not specify the partieular trade to be taught, 
but is sufficient if it be a contract to teach 
such manual occupation or branch of busi- 
ness as shall be found best suited to the 
genius or capacity of the apprentice; Fowl- 
er v. Hollenbeck, 9 Barb. (N. Y.) 309; Peo- 
ple v. Pillow, 1 Sandf. (N. Y.) 672. Where 
the apprentice is bound to accept employ- 
ment only from the master, but there is no 
covenant by the latter to provide employ- 
ment, and the contract may be terminated 
only by him, it is invalid as being unreason- 
able and not for the benefit of the infant; 
45 Ch. Div. 430. In a eommon indenture of 
apprenticeship the father is bound for the 
performanee of the covenants by the son; 
3 B. & Ald. 59. But to an action of covenant 
against the father for the desertion of the 
son, it is a suffieient answer that the master 


has abandoned the trade which the son was 
apprenticed to learn, or* that he has driven 
the son away by cruel treatment; 4 Eng. L. 
& Eq. 412; Coffin v. Bassett, 2 Pick. (Mass.) 
357. 

This contract must generally be entered 
into by indenture or deed; 4 M. & S. 383; 
Com. v. Wilbank, 10 S. & It. (Pa.) 416; 
Squire v. Whipple, 1 Vt. 69; and is to con- 
tinue, if the apprentice be a rnale, only dur- 
ing minority, and if a female, only until she 
arrives at the age of eighteen; 2 Kent 264; 
5 Term 715. An apprcnticeship other than 
oue entered into by indenture in conformity 
with the statute is not biuding: Lally v. 
Cantwell, 40 Mo. App. 44. The Euglish stat- 
ute law has been generally adopted in the 
United States, with some variations; 2 Kent 
264. 

An infant’s deed of apprenticeship under 
the English Employers and Workmen Act of 
1875, will not bind him unless reasonable 
and for his benefit; but this does not meau 
as to all its terms, since provision for sus- 
pension of w r ages during a lockout, due 
solely to the master, is bad; [1S93] 1 Q. B. 
310; but one confined to stoppage by reason 
of aeeident beyond control of master is good; 
'[1899] 2 Q. B. 1. 

Thc duties of the master are to instruct 
the apprentice by teaching him the knowT- 
edge of the art which he has undertaken to 
teach him, though he w 7 ill be excused for 
not making a good workman if the appren- 
tiee is incapable of learning the trade, the 
burden of proving whieh is on the master ; 
Barger v. Caldwell, 2 Dana (Ky.) 131; Clan- 
cy v. Overman, 18 N. C. 402. He ought to 
watch over the conduct of the apprentice, 
giving him prudent advice and showing him 
a good example, and fulfilling towards him 
the duties of a father, as in his character 
of master he stands in loco parentis . He 
is also required to fulfil all the covenants he 
has entered into by the indenture. He must 
not abuse his authority, either by bad treat- 
ment or by employing his apprentiee in 
menial employments wholly unconnected 
with the business he has to learn, or in any 
service which is immoral or contrary to law; 

4 Clark & F. 234; Hall v. Gardner, 1 Mass. 
172; but may correct him with moderation 
for negligence and misbehavior; Com. v. 
Baird, 1 Ashm. (Pa.) 267; 4 Keb. 661, pl. 50; 
People v. Sniffen, 1 Wheel. Cr. Cas. (N. Y.) 
502. He cannot dismiss his apprentice ex- 
cept by consent of all the parties to the ln- 
denture; Graham v. Graham, 1 S. & B. (Pa.) 
330; Nickerson v. Easton, 12 Pick. (Mass.) 
110; 2 Burr. 766, S01; or with the sanction 
of some competent tribunal; Powers v. 
Ware, 2 Pick. (Mass.) 451; Warner v. Smith, 

5 Conn. 14; Carmand v. Wall, 1 Bail. (S. C.) 
209 ; even though the apprentice should steal 
his master’s property, or by reason of incur- 
able illness become incapable of service, the 
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covenants of tho master and apprentice 
being independent; Powers v. Ware, 2 Pick. 
(Mass.) 451; 2 Dowl. & R. 4C5; 1 B. & C. 
4G0; 5 Q. B. 447. If the apprentice proves 
to be an habitual thief, he may be properly 
dLsmissed; [1891] 1 Q. B. 431. The master 
cannot rernove the apprentice out of the 
state under the laws of which he was ap- 
prenticed, unless such removal is provided 
for in the contract or may be implied from 
its nature; and if he do so remove him, the 
contract ceases to be oblisatory; Com. v. 
Edwards, 6 Binn. (Pa.) 202; Com. v. Dea- 
con, 6 S. & R. (Pa.) 526; Coffiu v. Bassett. 

2 Pick. (Mass.) 357; Vickere v. Pierce, 12 
Me. 315; Walters v. Morrow, 1 Houst. (DeU 
527. An infant apprentice is not capable in 
law of consenting to his own discharge; 

3 B. & C. 484; nor can the justices order 
inoney to be returned on the discharge of 
an apprentice; Stra. 69; contra , Salk. 67, 
68, 490; 11 Mod. 110; 12 id. 498, 553. After 
the apprenticeship is at an end, the master 
cannot retain the apprentice on the ground 
that he has not fulfilled his contract, uniess 
specially authorized by statute. 

An apprentwe is bound to obey hls mastcr 
in all his lawful commands, take care of his 
property, and promote his interest, endeavor 
to learn his trade or business, and perform 
all the covenants in his indenture not con- 
trary to law. He must not leave his mas- 
ter’s service during the terms of his appren- 
ticesliip; James v. Le Roy, 6 Johns. (N. Y.) 
274; Coffin v. Bassett, 2 Pick. (Mass.) 357. 
The apprentice is entitled to payment for 
extraordinary services when promised by the 
master; Ex parte Steiner, 1 Penn. L. Jour. 
Rep. 36S; see Bailey v. King, 1 Whart. (Pa.) 
113, 29 Am. Dec. 42; and even when no ex- 
press promise has been made, under i>eculiar 
circumstances; Mason v. The Blaireau, 2 
Cra. (U. S.) 240, 270, 2 L. Ed. 266; 3 C. Rob. 
Adm. 237; but see Bailey v. King, 1 Whart. 
(Pa.) 113, 29 Am. Dec. 42. Upon the death 
of the master, the apprenticeship, being a 
personal relation, is dissolved; Strange 2S4; 
Eastman v. Chapman, 1 Day (Conn.) 30. 

To be binding on the apprentice, the eon- 
tract rnust be made as prescribed by statute; 
Harper v. Gilbert, 5 Cush. (Mass.) 417; but 
if not so made, it can only be avoided by the 
apprentice himself; Fowler v. Hollenbeck, 
9 Barb. (N. Y.) 309; In re McDowle, 8 Johns. 
(N. Y.) 328; Austin v. McCluney, 5 Strobh. 
(S. C.) 104; and if the apprentice do elect 
to avoid it, he will not be allowed to rccover 
wages for hls services, the relation bcing 
sufficient to rebut any promise to pay which 
might otherwise be implied; Maltby v. Ilar- 
wood, 12 Barb. (N. Y.) 473; Wllliams v. 
Finch, 2 id. 20S; but see Himes v. Howes, 
13 Metc. (Mass.) 80. The rnaster will be 
bound by his eovenants, though additional 
to those required by statute; Davis v. Brat- 
ton, 10 Humphr. (Teun.) 179. 


Where an apprentice is employed by a 
third person without the knowledge or con- 
sent of the master, the master is entitled to 
his earnings, whether the person who employ- 
ed him did or did not know that he was an 
apprcntice; James v. Le Roy, 6 Johns. (N. 
Y.) 274; Bowes v. Tibbets, 7 Greenl. (Me.) 
457; but in an action for harboring or en- 
ticing away an apprentlce, a knowledge of 
the apprenticeship by the defendant is a 
prerequisite to recovery; Ferguson v. Tuck- 
cr, 2 Harr. & G. (Md.) 1S2; Stuart v. Simp- 
son, 1 Wend. (N. Y.) 37G ; McKay v. Bryson, 
27 N. C. 21G. A master is not entitled to the 
extraordiuary earnings which do not inter- 
fere with hls services; an apprentlce is 
therefore entitled to salvage, in opposition 
to his master’s claim ; Mason v. The Blai- 
reau, 2 Cra. (U. S.) 270, 2 L. Ed. 266. 

The master has a right of action against 
any one injuring hls apprentice causing a 
loss of his service; Ames v. Ry. Co., 117 
Mass. 541, 19 Am. ,Rep. 426; 11 Ad. & El. 
301. 

Apprentieeship is a relation which cannot 
be assigned at common law; Com. v. Bark- 
er, 5 Binn. (Pa.) 423; Dougl. 70; Tucker v. 
Magee, 18 Ala. 99; 1 Ld. Raym. GS3; though, 
if under such an assignment the apprentice 
continue with his new master, with the con- 
sent of all the parties and his own, it will 
be construed as a continuation of the old 
apprenticeship; Dougl. 70; Town of Guild- 
erland v. Town of Knox, 5 Cow. (N. Y.) 3G3 ; 
Shoppard’s Adm’r v. Kelly, 2 Bail. (S. C.) 93. 
But in some states the assignment of in- 
dentures of apprenticeship is authorized by 
statute; Com. v. Vanlear, 1 S. & R. (Pa.) 
249; Com. v. Jones, 3 S. & R. (Pa.) 1G1 ; 
Phelps v. Culver, 6 Vt. 430. See, generaliy, 
2 Kent 2G1 ;• Bacon, Abr. Master and Serv- 
ant; 1 Saund. 313. The law of France is 
very similar to our own ; Pardessus, Droit 
Comm. nn. 51S, 522. 

See Bindinq Out. 

APPR0ACH, RIGHT 0 F. In I nternational 
Law. The right to draw noar to a vessel 
in order to ascertaln the nationality of its 
flag. In The Marianna Flora, 11 Wheat 
(U. S.) 43, 44, 6 L. Ed. 405, it was held 
that the right of approaeh in time of 
peace was indispensable for the exercise by 
public vesseis of their authority to arrest 
pirates and otlier offenders. Kent under- 
stood it to be equivalent to the right of visit 
(q. v.). 1 Kent 153. At present tlie rlght 

of approach has no existence apart from 
the right of visit. See Visit; Seauch. 

APPROBATE AND REPR0BATE. In 
Scotch Law. To approve and reject To at- 
tempt to take advantage of one part of a 
deed and to reject the rest. 

The doctriue of approbate and reprobate 
is the English doctrine of election. A i>arty 
cannot both approbate and reprobate the 
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same deed; 4 Wils. & S. Hou. L. 460; 1 
Ross, Lead. Cas. 617; Pat. Comp. 710; 1 
BeU, Comm. 146. 

APPROPRIATION. The perpetual annex- 
ation of an ecclesiastical beneöce which is 
the general property of the church, to the use 
of some spiritual corporation, either sole or 
aggregate. See 1 mproi‘Riation. 

It corresponds with impropriation, which is set- 
ting apart a benefice to the use of a iay corporation. 
The name came from the custom of monks in Eng- 
land to retain the churches in their gift and all the 
profits of them in proprio usu to their own imme- 
diate benefit. 1 Burns, Eccl. Law 71. 

To effect a good appropriation, the king’s 
license and the bishop’s consent must ürst 
be obtained. When the corporation having 
tlie beneüce is dissolved, the parsonage be- 
comes disappropriate at common law; Co. 
Litt. 46; 1 Bla. Com. 385; 1 Hagg. Eccl. 
162. Tbere have been no appropriations 
since tlie dissolution of monasteries. For 
the form of an appropriation, see Jacob, In- 
trod. 411. 

APPROPRIATION 0F PAYMENTS. The 

application of a payment made to a creditor 
by his debtor, to one or more of several 
debts. 

The debtor has the first right of appropri- 
ation ; 2 B. & C. 72. No precise declaration 
is required of him, his intention (Terhune 
v. Coltou, 12 N. J. Eq. 233; id. 312), wben 
made known, being sufficient; Bayley v. 
Wynkoop, 5 Giiman (111.) 449; Randall v. 
Parramore, 1 Fla. 409; 7 Reav. 10; Iviug v. 
Andrews, 30 Ind. 429; Jones v. Williams, 
39 Wis. 300; Hansen v. Rounsavell, 74 111. 
23S; Levystein v. Whitman, 59 Ala. 345; 
Adams Exp. Co. v. Black, 62 Ind. 128; Bean 
v. Brown, 54 N. H. 395. Still, such facts 
must be proved as will lead a jury to iufer 
that the debtor did purpose the specific ap- 
propriation claimed ; 4 Ad. & E. S40; Self- 
ridge v. Bank, 8 W. & S. (Pa.) 320; Pindall’s 
Ex’r v. Bank, 10 Leigh (Va.) 481; Rackley v. 
Pearce, 1 Ga. 241; Hall v. ölarston, 17 Mass. 
575; Runyon v. Latham, 27 N. C. 551; Mil- 
ler v. Trevilian, 2 Rob. (Va.) 2, 27; Boutell 
v. Masou, 12 Vt. 60S; Franklin Bank v. 
Cooper, 36 file. 222; Rosley v. Porter, 4 J. J. 
Marsh. (Ky.) 621; Mitcbell v. Dall, 4 Gill 
& J. (Md.) 361. An entry made by the debt- 
or in his own book at the time of payment 
is an appropriation, if made known to the 
creditor; but otherwise, if not made known 
to him. The same rule applies to a cred- 
itor’s entry communicated to his debtor; 2 
B. & C. 65; Van Rensselaer’s Ex’rs v. ;Rob- 
erts, 5 Denio (N. Y.) 470; Seymour v. Mar- 
vin, 11 Barb. (N. Y.) 80. The appropriation 
must be made by the debtor at or before the 
time of payment; suit fixes the appropria- 
tion; Haynes v. Waite, 14 Cal. 446; Frazer 
v. Miller, 7 Wash. 521, 35 Pac. 427. The 
intention to appropriate may be referred to 
the jury on the facts of the transaction; 


West Branch Bank v. Moorehead, 5 W. & 
S. (Pa.) 542. 

The creditor may apply the payment, as a 
general rule, if the debtor does not; Jones 
v. U. S., 7 How. 681, 12 L. Ed. 870; Presi- 
dent, etc., of Washington Bank v. Prescott, 
20 Pick. (Mass.) 339; Watt v. Hoch, 25 Pa. 
411; Forretier v. Guerrineau’s Creditors, 1 
McCord (N. C.) 308; Blinn v. Chester, 5 Day 
(Conn.) 166; Brady’s Adm’r v. Hill, 1 Mo. 
315, 13 Am. Dec. 503; Arnold v. Johnson, 

1 Scam. (111.) 196; Whitaker v. Groover, 54 
Ga. 174; Jones v. Williams, 39 Wis. 300; 
Bell v. Radcliff, 32 Ark. 645; Burbank v. 
IMcCluer, 54 N. H. 345; Frazer v. INIiller, 7 
Wash. 521, 35 Pac. 427; Farren v. McDon- 
nell, 74 Hun 176, 26 N. Y. Supp. 619; North- 
ern Nat. Bank v. Lewis, 78 Wis. 475, 47 N. 
W. 834; Green v. Ford, 79 Ga. 130, 3 S. E. 
624. In the absence of directions, the cred- 
itor may apply credits to the least secure 
items of his claim; Hildreth v. Davis, 6 
Kulp (Pa.) 336. But there are some restric- 
tions upon this right. The debtor must have 
known and waived bis right to appropriate. 
Hence an agent cannot always apply his 
principal’s payment. He cannot, on receipt 
of money due his principal, apply the funds 
to debts due himself as agent, selecting those 
harred by the statute of limitations; 1 
Mann. & G. 54; Colby v. Cressy, 5 N. H. 237. 
A prior legal debt the creditor must prefer 
to a posterior equitable debt. Where only 
one of several debts is valid, all the pay- 
ments must be applied to this, irrespective 
of its order in the account; Backman v. 
Wright, 27 Vt. 187, 65 Am. Dec. 1S7. Wheth- 
er, if the equitable be prior, it must first be 
paid, see Baker v. Stackpoole, 9 Cow. (N. Y.) 
420, 18 Am. Dec. 508; 1 C. & M. 33. 

If the creditor is also trustee for another 
creditor of his own debtor, he must apply 
the unappropriated funds pro rata to tiis 
own claims and those of his cestni que 
trust; Scott v. Ray, 1S Pick. (Mass.) 361. 
But if the debtor, besides the debts in his 
own right, owe also debts as executor or 
administrator, the unappropriated funds 
should first be applied to his persònal debt, 
and not to his debts as executor; Fowke v. 
Bowie, 4 Harr. & J. (Md.) 566; Sawyer v. 
Toppan, 14 N. H. 352; 2 Dowl. Parl. Cas. 
477. A creditor cannot apply unappropriat- 
ed funds to such of his claims as are illegal 
and not recoverable at law; 3 B. & C. 165; 
4 M. & G. 860; 4 Dowl. & R. 783; 2 Deac. 
& C. 534; Roban v. Hanson, 11 Cush. (Mass.) 
44; Caldwell v. Wentworth, 14 N. H. 431. 
But in the case of some debts illegal by 
statute—namely, those contracted by sales 
of spirituous liquors—an appropriation to 
them has been adjudged good; 2 Ad. & E. 
41; Treadwell v. Moore, 34 Me. 112. And 
the debtor may always elect to have his 
payment applied to an illegal debt. 

If some of the debts are barred by the 
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statutc o/ limitations the creditor cannot 
first apply the unappropriated funds to 
them, and thus revive them ; 2 Cr. M. & Ii. 
723; 2 C. B. 47G; Wasliington v. State, 13 
Ark. 754; Tond v. Williams, 1 Gray (Mass.) 
630. Still, a debtor may waive the bar of 
the statute, just as he may apply his funds 
to an illegal debt; aud the creditor may in- 
sist, in the silence of the debtor, unless other 
facts controvert it, that the mouey was paid 
on the barred debts; 5 M. & W. 300; Liver- 
more v. Iland, 26 N. H. S5; Watt v. Iloch, 
25 Pa. 411. See Beck v. Haas, 31 Mo. App. 
180. Proof of such intent on the debtor’s 
part may be deduced from a mutual ad- 
justment of accounts before the money is 
sent, or from his payiug interest on the 
barred debt. But, in general, the creditor 
cannot insist that a part-payment revives 
the rest of the debt. He can only retain 
such partial payment as has been made; 
Pond v. Williams, 1 Gray (Mass.) 630. It 
has been held that the creditor may first 
apply a general paymeut to discharging any 
one of several accounts all barred, and by so 
doing he will revive the balanee of that par- 
ticular account, but he is not allowed to 
distribute the funds upon aII the barred 
notes, so as to revive all; Ayer v. Hawkius, 
19 Vt. 26. 

Wherever the payment is not voluntary , 
the creditor has not tlie option in appropria- 
tion, but he must apply the funds received 
ratably to all the notes or aceounts. This 
is the rule wherever proceeds are obtained 
by judicial proceedings. So, in cases of as- 
signment by an insolvent debtor, the share 
received by a creditor, a party to the assign- 
ment, must be applied pro rata to all his 
claims, and not to such debts only as are 
not otherwise secured; Blackstone Bank v. 
Hill, 10 Pick. (Mass.) 129; 1 M. & G. 54; 
Stamps v. Brown, Walk. (Miss.) 526; Mer- 
rimaek County Bank v. Brown, 12 N. H. 
320; Bank of Portland v. Brown, 22 Me. 
295; Cowperthwaite v. Sheflield, 1 Sandf. 
(N. Y.) 416. 

A creditor having several demands may 
apply the payments to a debt not secured 
by sureties, where otlier rules do not pro- 
hibit it; Upkam v. Lefavour, 11 Metc. 
(Mass.) 185. Where appropriations are made 
by a receipt, prima facic the creditor has 
made them, because tlie language of the re- 
ceipt is his; U. S. v. Bradbury, Dav. Dist. 
Ct. 146, Fed. Cas. No. 14,G35. 

It is èufflciently evident from the fore- 
going rules that the principle of the civil 
law which required the creditor to act for 
his debtor’s interest in appropriation more 
than for his own, is not a part of the com- 
mon law; Logan v. Mason, 6 W. & S. (Pa.) 9. 
The nearest approach to the civil-law rule 
is the doctrine that when the right of ap- 
propriation falls to tbe creditor he must 
make such an application as his debtor could 


not rcasonably have objected to; Bancroft 
v. Dumas, 21 Vt. 456; Parchman v. Me- 
Kinney, 12 Smedes & M. (Miss.) 631. See 
Imputatiox of Paymexts. 

The law icill apply part-payments in ac- 
cordance with the justice and equity of 
the case; U. S. v. Kirkpatrick, 9 Wheat. 
(U. S.) 720, 6 L. Ed. 199; Harker v. Conrad, 
12 S. & R. (Pa.) 301, 14 Am. Dec. G91; Field 
v. Holland, 6 Cra. (U. S.) 28, 3 L. Ed. 136; 
Sheehy v. Mandeville, 6 Cra. (U. S3 253, 264, 
3 L. Ed. 215; U. S. v. Wardwell, 5 Mas. 
82, Fed. Cas. No. 16,640; Camphell v. Ved- 
der, 1 Abb. App. Dec. (N. Y.) 295; Picker- 
ing v. Day, 2 Del. Ch. 333 ; Leef v. Good- 
win, Taney 460, Fed. Cas. No. 8,207. 

Unappropriated funds are always applied 
to a dcbt due at the tiine of pavment, rather 
than to one not then due ; 2 Esp. GGG : Bak- 
er v. Stackpoole, 9 Cow. (N. Y.) 420, 1S Am. 
Dec. 50S; Harrison & Ilobinson v. Johns- 
ton, 27 Ala. 445; Seymour v. Sexton, 10 
Watts (Pa.) 255; Stone v. Talbot, 4 Wisc. 
442; Kline v. Ragland, 47 Ark. 111, 14 S. 
W. 474. But an express agreement with tke 
debtor will make good an appropriation to 
debts not due; Shaw v. Pratt, 22 Pick. 
(Mass.) 305. The creditor should refuse a 
payment on an account not yet due, if be be 
unwilling to receive it; but if he do receive 
it he must apply it as the debtor directs; 
Wetlierell v. Joy, 40 Me. 325; Levystein & 
Simon v. Whitman, 59 Ala. 345. A payment 
is applied to a certain rather thantoacoa- 
tingent debt, and, tkerefore, to a debt on 
which the payer is bound directly, rather 
than to one which binds him eollaterally; 
President, etc., of Bank of Portland v. 
Brown, 22 Me. 295. And where the amount 
paid is precisely equal to one of several 
debts, a jury is autkorized to infer its in- 
tended application to that debt; Seymour & 
Bouck v. Van Slyck, 8 Wend. (N. Y.) 403; 
Moody v. U. S., 1 Woodb. & M. 150, Fed. Cas. 
No. 1,636. Where one holds two notes, one 
of which is secured, and he recelves further 
security with express agreement that he 
may apply proceeds thereof to either note, 
he may rnake such application to the unse- 
cured note notwithstanding the objectiou of 
second mortgagee; Case v. Fant, 53 Fed. 41, 
3 C. C. A. 418. Where a creditor is secured 
by both chattel and real estate mortgages, 
he may apply proceeds of sale of chattels 
first to the chattel mortgage and then to pay- 
ment of debts otberwise secured; Schluss v. 
Solomon, 97 Mich. 526, 56 N. W. 753. 

The law, as a general rule, will apply a 
payment in the way most beueficial to the 
dcbtor at the time of payment; Neal v. Al- 
lison, 50 Miss. 175; Moore v. Kiff, 78 Pa. 96. 
This rule seems to be similar to the civil- 
law doctrine. Thus, e. g ., courts will apply 
money to a mortgage debt rather than to a 
simple coutract debt; see 12 Mod. 559 ; Dor- 
sey v. Gassaway, 2 Harr. & J. (Md.) 402, 3 
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Am. Dec. 557 ; Bussey v. Gant’s Adm’r, 10 
Humphr. (Tenn.) 2.°,S; Robinson v. Doolittle, 
12 Vt. 240; Pattison v. IIull, 9 Cow. (N. Y.) 
747, 765; McTavish v. Carroll, 1 Md. Ch. 
Dec. 160; Hamer v. Kirkwood, 25 Miss. 95. 
In the absence of specific appropriation, the 
law will apply payments to unsecured ln- 
debtedness in preference to the secured; 
Gardner v. Leclc, 52 Minn. 522, 54 N. W. 746. 
Yet. on the other hand, in the pursuit of 
eqnity, courts will sometimes assist the crcd - 
itor. Ilence, of two sets of debts, courts al- 
low the creditor to apply unappropriated 
funds to the debts least strongly seeured; 
Planters’ Bank v. Stockman, 1 Freem. Ch. 
(Miss.) 502; Baine v. Williams, 10 Smedes 

6 M. (Miss.) 113 ; Stamford Bank v. Bene- 
dict, 15 Conn. 438; Ramsour v. Thomas, 32 
N. C. 165; Jones v. Kilgore, 2 Rich. Eq. (S. 
C.) 63; Eiuery v. Tiehout, 13 Vt. 15; Field 
v. Ilolland, 6 Cr. (U. S.) S, 3 L. Ed. 136; 
Smith v. Loyd, 11 Leigh (Va.) 512, 37 Am. 
Dec. 621; Byer v. Fowler, 14 Ark. S6; Har- 
groves v. Cooke, 15 Ga. 321; Pattison v. 
Hull, 9 Cow. (N. Y.) 747, 765; The D. B. 
Steelman, 48 Fed. 5S0. 

Interest. Payments made on account are 
first to be applied to the interest which has 
accrued thereon. And if the payment ex- 
ceed tlie amount of interest, the residue 
goes to extinguish the prineipal; Peebles v. 
Gee, 12 N. C. 341; Jencks v. Alexander, 11 
Paige, Ch. (N. Y.) 619; Bond v. Jones, 8 
Smedes & M. (Miss.) 36S; Hearn v. Out- 
berth, 10 Tex. 216; Righter v. Stall, 3 Sandf. 
Ch. (N. Y.) 60S; Miami Exporting Co. v. 
Bank, 5 Ohio 260; Hart v. Dorman, 2 Fla. 
445, 50 Am. Dec. 2S5; Spires v. Ilamot, S 
W. & S. (Pa.) 17; Mills v. Saunders, 4 Neb. 
190; Jacobs v. Balleuger, 130 Ind. 231, 29 
N. E. 7S2, 15 L. R. A. 109. Funds must be 
applied by the creditor to a judgment bear- 
ing interest, and not to an unliquidated 
account; Scott v. Fisher, 4 T. B. Monr. 
(Ky.) 3S9; nor to usurious interest; Dun- 
can v. Helm, 22 La. Ann. 418; Bank of Ca- 
diz v. Slemmons, 34 Ohio St. 142, 32 Am. 
Rep. 364. 

Pi'iority. When no other rules of ap- 
propriation intervene, the law applies part- 
payments to debts in the order of time, dis- 
eharging the oldest first; Whetmore v. Mur- 
dock, 3 Woodb. & M. 390, Fed. Cas. No. 17,- 
510; Huger’s Ex’rs v. Bocquet, 1 Bay (S. C.) 
497; Thurlow v. Gilmore, 40 Me. 37S; Dows 
v. Morewood, 10 Barb. (N. Y.) 183; Allstan’s 
Adm’r v. Contee’s Ex’r, 4 Harr. & J. (Md.) 
351; Ross’s Ex’r v. McLauehlan’s Adm’r, 

7 Gratt. (Va.) 86; Shedd v. Wilson, 27 Vt. 
47S; Berghaus v. Alter, 9 Watts (Pa.) 386; 
Harrison v. Johnston, 27 Ala. 445; Town of 
St. Albans v. Failey, 46 Vt 448; Allen v. 
Brown, 39 Ia. 330; Worthley v. Emerson, 
116 Mass. 374; The Barges 2 and 4, 58 Fed. 
425. Where the payment is upon an ac- 
count, the law will apply it to the oldest 


items; The Tom Lysle, 48 Fed. 690. So 
strong is this priority rule that it has been 
said that equity will apply payments to the 
earliest items, even where the creditor has 
security for these items and none for later 
ones; Truscott v. King, 6 N. Y. 147. But 
this is opposed to the prevailing rule. 

Sureties . The general rule is that neither 
debtor nor creditor can so apply a payment 
as to affect the liabilities of sureties, with- 
out their consent; Merrimack County Bank 
v. Brown, 12 N. H. 320; Myers v. U. S., 1 
McLean 493, Fed. Cas. No. 9,996; Brander 
v. Phillips, 16 Pet. (U. S.) 121, 10 L. Ed. 909; 
Postmaster General v. Norvell, Gilp. 106, 
Fed. Cas. No. 11,310. Where a principal 
makes general payments, the law presumes 
them, prima facie , to be made upon debts 
guaranteed by a surety, rather than upon 
others; though circumstanees and intent 
will control this rule of surety, as they do 
other rules of appropriation; 1 C. & P. 600; 
8 Ad. & E. S55; 10 J. B. Moore 362; Mitch- 
ell v. Dall, 4 Gill & J. (Md.) 361; Donally 
v. Wilson, 5 Leigh (Va.) 329. 

Continuous accounts . In these, payments 
are applied to the earliest items of account, 
unless 'a different intent can be inferred; 4 
B. & Ad. 766; 4 Q. B. 792; U. S. v. Kirk- 
patrick, 9 Wheat. (U. S.) 720, 6 L. Ed. 199; 
Gass v. Stinson, 3 Sumn. 98, Fed. Cas. No. 
5,262; Miller v. Miller, 23 Me. 24, 39 Am. 
Dec. 597; Morgan v. Tarbell, 28 Vt. 498; 
Dulles v. De Forest, 19 Conn. 191; Harri- 
son v. Johnston, 27 Ala. 445; Horne v. Bank, 
32 Ga. 1; Shuford v. Chinski (Tex.) 26 S. W. 
141 ; Winnebago Paper Mills v. Travis, 56 
Minn. 4S0, 5S N. W. 36. Where one is in- 
debted on two different accounts and money 
is paid without directions, the creditor may 
apply it to the later account; Henry Bill 
Pub. Co. v. Utley, 155 Mass. 366, 29 N. E. 
635; Perot v. Cooper, 17 Colo. S0 N 28 Pac. 
391, 31 Am. St. Rep. 25S; or he may apply 
half the amount paid on each of two debts, 
where neither is barred by the statute of 
limitations; Beck v. Haas, 111 Mo. 264, 20 
S. W. 19, 33 Am. St. Rep. 516. 

Partners . Where a ereditor of the old 
firm eontinues his account with the new 
firm, payments by the latter will be ap- 
plied to the old debt, prima facie , the pre- 
ceding rule of continuous accounts guiding 
the appropriations. As above, however, a 
different int'ent, clearly proved, will pre- 
vail; 5 B. & Ad. 925; 2 B. & Ald. 39; Lo- 
gan v. Mason, 6 W. & S. (Pa.) 9. When a 
creditor of the firm is also the creditor of 
one partner, a payment by the latter of 
partnership funds must be applied to the 
partnership debts. Yet cireumstances may 
allow a different applieation; 1 Mood. & 

M. 40; Fairehild v. Holly, 10 Conn. 175; 
MeKee v. Stroup, 1 Rice (S. C.) 291; Sneed 
v. Wiester, 2 A. K. Marsh. (Ky.) 277; Cod- 
man v. Armstrong, 28 Me. 91; Johnson v. 
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Boone’s Adm’r, 2 Ilarr. (Del.) 172. See Too- 
tle v. Jenkins, 82 Tex. 29, 17 S. W. 519. 
And so, unappropriated payments made by a 
party indebted severally and also jointly 
witb anotlier to tbe same creditor, for items 
of book-charges, are to be applied upon the 
several debts; Livermore v. Claridge, 33 Me. 
428. 

Tbe rules of appropriation, it has now 
been seen, apply etjually well wbetber tbe 
debts are of the same or of different orders, 
and though some are specialties wbile otb- 
ers are simple contracts; Town of Alex- 
andria v. Patten, 4 Cra. (U. S.) 317, 2 L. Ed. 
633; Bennett v. Woolfolk, 15 Ga. 221; Pen- 
nypacker v. Umbcrger, 22 Pa. 492; Harnil- 
ton v. Benbury, 3 N. C. 385. 

As to the titne during which the applica- 
tion must be made in order to be valid, tlicre 
Js mucli discrepancy among the authorities, 
but perhaps a eorrect rule is that any time 
will be good as bctween debtor and creditor, 
but a rcasonable time only when tliird par- 
ties are affected; 6 Taunt. 597; Combs v. 
Little, 4 N. J. Eq. 314, 40 Am. Dec. 207; 
Starrett v. Barber, 20 Me. 457; Ileilbron v. 
Bissell, Bail. Eq. (S. C.) 430; Reynolds v. 
McFarlane, 1 Overt. (Tenn.) 4SS; Moss v. 
Adams, 39 N. C. 42; Robinson v. Doolittle, 
12 Yt 249; Faircliild v. Holly, 10 Conn. 1S4. 

When once made, the appropriation can- 
not be ckanged but by consent; and render- 
ing an account, or bringing suit and declar- 
ing ln a particular way, is evidenee of an 
appropriation; Hill v. Southerland’s Ex’rs, 
1 Wash. (Va.) 128; Ilopkins v. Conrad, 2 
Rawle (Pa.) 316; Bank of North America 
v. Meredith, 2 Wash. C. C. 47, Fed. Cas. No. 
893; Jackson v. Bailey, 12 III. 159; Codman 
v. Armstrong, 28 Me. 91; Pearce v. Walker, 
103 Ala. 250, 15 South. 568. If the debtor 
receives without objection an aecount ren- 
dered, he cannot afterward question the im- 
putation; Flower v. O’Bannon, 43 La. Ann. 
1042, 10 South. 376; Sawyer v. Harrison, 43 
Minn. 298, 45 N. W. 434. 

Of Govemment. No money can be drawn 
from the treasury of the United States but 
in consequence of appropriations made by 
law; Const. art. 1, s. 9. Under this clause 
it is necessary for congress to appropriate 
money for the support of the federal gov- 
ernment; this is done annually by acts of 
appropriation, some of which are for the 
general purposes of governmcnt, and othors 
special and private in tlieir nature. These 
general appropriation bills, as they are com- 
monly termed, extend to the 30th of June in 
the foliowing year, and usually originate in 
the house of representatives, being prepared 
by the committee of ways and means; but 
they are distinct from the bills for raising 
revenue, which the constitution declares 
shall originate in the house of representa- 
tives. A rule of the house gives appropria- 
tion bills precedence over all other business, 
and requires them to be first discussed in 


eommittee of the whole. Where mouey once 
appropriated remains unexpended for more 
than two years after the expiration of the 
fiscal year in which the act shall have been 
passed, such appropriations are deemed to 
have ceased, and the moneys so uuexpend- 
cd are immediately thereafter carried to the 
“surplus fund,” and it is not lawful there- 
aftcr to pay them out for any purpose with- 
out further and specific appropriations by 
law. Certain appropriations, however, are 
excepted from the operation of this law, 
viz.: moneys appropriated for payment of 
the intercst on the funded debt, or the pay- 
ment of Interest and reimbursenient accord- 
ing to contract of anv loan or loans mado 
on aceount of the United States; as like- 
wise moneys appropriated for a purpose 
in respect to which a longer duration is 
speeially assigned by law. No expenditure 
is allowed in any department in any year in 
excess of the appropriation for that year; 
R. S. §§ 3660-3692, 7 O. A. G. 1. 

The term “appropriation” was also used in 
13 Stat at L. 381, to include all taking and 
use of property by the army and navy in the 
course of tke war not autkorized by contract 
with the government; Filor v. U. S., 9 Wall. 
(IJ. S.) 45, 19 L. Ed. 549; U. S. v. Russell, 
13 Wall. (U. S.) 023. 20 L. Ed. 474; Waters 
v. U. S., 4 Ct. Cl. 3S9. 

It is also used in reference to taking prop- 
erty under eminent doinain ( q . t\) and par- 
ticularly to taking water in connection with 
irrigation ( q . v.). 

APPR0VE. To increase the profits upou 
a thing. 

Used of common or waste lands whlch were en- 
closed and devoted to husbandry; 3 Kent 406 ; Old 
Nat. Brev. 79. 

Wliile confessing crime one’s self, to ae- 
cuse another of the same crime. 

It ls so called because the accuser must prove 
what he asserts; Staundf. Pl. Cr. 142; Crompton, 
Jus. Peace 250. 

To vouch. To appropriate. To improve. 
Kelham. 

To commend; be satisfied with. 

APPR0VED END0RSED N0TES. Notes 
endorsed by anotker person than the maker, 
for additional security, the endorser being 
satisfactory to the payee. 

Publlc sales are sometlmes made on approved 
endorsed notes. The meaning of the term is that 
the purchaser shall glve his promlssory note for 
the amount of hls purchases, endorsed by another, 
which, if approved of by the seller, shall be receiv- 
ed in payment. If the party approve of the notes, 
he consents to ratify the sale; Mills v. Hunt, 20 
Wend. (N. Y.) 431. 

APPR0VER. One confcssing himself 
guilty of felony, and accuslng others of the 
same crirne to save himself. Crompton, Inst. 
250; Co. 3d Inst. 129; Myers v. People, 26 
111. 173; Gray v. Teople, 26 id. 344; 1 Cowp- 
er 331. See ANTrrnETARius. 

Such an one was obllged to maintain the truth 
of hls charge, by the old law; Cowell. If he failed 
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to convict those he accused he was at once hung. 
Lea, Force & Superstition 243. It is sald that they 
usually failed. 1 Pike, Hlst. of Cr. 2S6. The ap- 
provement must have taken place before piea plead- 
ed; 4 Bla. Com. 330. 

Certain men sent into the several counties 
to increase the farms (rents) of hundreds 
and ivapentakes , which formerly were let at 
a certain value to the sheriffs. Cowell. 

Sheriffs are called the king*s approvers. 
Termes de la Ley. 

Approvers in the Marches were those who 
had license to sell and purchase beasts there. 

APPURTENANCES. Things belonging to 
another thing as principal, and wliich pass 
as incident to the principal thing. Harris 
v. Elliott, 10 Pet. (U. S.) 25, 9 L. Ed. 333; 
Blaine's Lessee v. Chambers, 1 S. & R. (Pa.) 
169; Cro. Jac. 121, 526; 1 P. Wms. <?03; 2 
Coke 32; Co. Litt. 5 b, 56 a , b; 2 Saund. 401, n. 
2; 1 B. & P. 371; Grubb v. Grubb, 74 Pa. 25. 
See 13 Am. Dec. 657, note. 

The word has a technical signification, 
and, when strietly considered, is employed 
in leases for the purpose of including any 
easements or servitudes used or enjoyed 
with the demised premises. When thus used, 
to constitute an appurtenance there must 
exist a propriety of relation between the 
principal or dominant subject and the ac- 
cessory or adjunct, which is to be aseertain- 
ed by considering whether they so agree 
in nature or quality as to be capable of un- 
ion without incongruity; Riddle v.* Little- 
field, 53 N. H. 50S, 16 Am. Rep. 388; Hum- 
phreys v. McKissock, 140 U. S. 304, 11 Sup. 
Ct. 779, 35 L. Ed. 473. 

Thus, if a house and land be conveyed, 
everything passes which is necessary to the 
full enjoyment thereof and which is in use 
as incident or appurtenant thereto; U. S. v. 
Appleton, 1 Sumn. 492, Fed. Cas. No. 14,463. 
Under this term are included the curtilage; 
2 Bla. Com. 17; a right of way; 4 Ad. & E. 
749; water-courses and secondary easements, 
under some circumstances; Angell, Wat. C. 
(7th ed.) § 153 a; a turbary; 3 Salk. 40; 
and generally, anything necessary to the en- 
joyment of a thing; 4 Kent 46S, n.; Simmons 
v. Cloonan, 81 N. Y. 557; but it is the 
general rule that land cannot pass as appur- 
tenant to land; Harris v. Elliott, 10 Pet. (U. 
S.) 25, 9 L. Ed. 333; Helme v. Guy, 6 N. C. 
341; Woodhull v. Rosenthal, 61 N. Y. 390; 
but it may pass, in order to give effect to 
the intent of a will; Otis v. Smith, 9 Pick. 
(Mass.) 293; and in Pennsylvania where 
first purchasers of 5000 acres from William 
Penn, the Proprietary, obtained city lots as 
an incident to their purchase, it was held 
that the lots passed as appurtenant to a 
grant of 5000 acres; Hill’s Lessee v. West, 
4 Yeates (Pa.) 142; also flats pass as ap- 
purtenant to the fast land on a river front; 
Risdon v. City of Philadelphia, 18 W. N. C. 
(Pa.) 73; and the land covered by the wa- 
ter used for water power will pass as ap- 


purtenant to a saw-mill; Grubb v. Grubb, 74 
Pa. 25. See also Scheetz v. Fitzwater, 5 Pa. 
126; Ott v. Kreiter, 110 Pa. 370, 1 Atl. 724. 

The mere use of the term “appllrtenances,’ , 
without more, will not pass a right of way 
established over one portion of land merely 
for convenience of the owner, it not being a 
way of necessity; Parsons v. Johnson, 68 N. 
Y. 62, 23 Am. Rep. 149. 

An elevator is not a common appurtenance 
to the railroads of the several companies 
having the stock of the elevator company; 
a certificate of stock in an independent cor- 
poration cannot be an-appurtenance to a 
railroad; Humphreys v. McKissock, 140 U. 
S. 304, 11 Sup. Ct. 779, 35 L. Ed. 473, where, 
under a mortgage made by a railroad com- 
pany, the term “appurtenances” was held to 
mean only such property as is indispensable 
to the use and enjoyment of the franchises 
of the company. 

If a house is blown down, a new one 
erected there shall have the old appurte- 
nances; 4 Coke 86. The word appurtenanc- 
es in a deed will not usually pass any cor- 
poreal real property, but only incorporeal 
easements, or rights and'privileges; Co. Litt. 
121; 8 B. & C. 150; 2 Washb. R. P. 317, 327; 
3 id. 418. See Appendant. 

Appurtenances of a ship include whatever 
is on board a ship for tlie objects of the voy- 
age and adventure in which she is engaged, 
belonging to her owner. Ballast was held 
no appurtenance; 1 Leon. 46. Boats and ca- 
ble are such; Briggs v. Strange, 17 Mass. 
405; also, a rudder and cordage; 5 B. & Ald. 
942; 1 Dods. Adm. 278; fishing-stores; 1 
Hagg. Adm. 109; chronometers; 6 Jur. 910; 
see Richardson v. Clark, 15 Me. 421. For a 
full discussion, see 1 Pars. Marit. Law 71. 
See In re Bailey, 2 Sawy. 201, Fed. Cas. No. 
723. 

APPURTENANT. Belonging to; pertain- 
ing to. 

The thing appurtenant must be of an in- 
ferior nature to the thing to which it is ap- 
purtenant; 2 Bla. Com. 19; U. S. v. Harris, 
1 Sumn. 21, Fed. Cas. No. 15,315; Williams 
v. Baker, 41 Md. 523. A right of common 
may be appurtenant, as when it is annexed 
to lands in other lordships, or is of beasts 
not generally commonable; 2 Bla. Com. 33. 
Such can be claimed only by immemorial 
usage and prescription. See Appurtenances. 

APUD ACTA (Lat.). Among the record- 
ed acts. This was one of the verbal appeals 
(so called by the French commentators), and 
was obtained by simply saying, appello. 

AQUA (Lat.). Water. It is a rule that 
water belongs to the land which it covers 
when it is stationary. Aqua ccdit solo (wa- 
ter follows the soil) ; 2 Bla. Com. 1S. But 
the owner of running water cannot obstruct 
the flow to the injury of an inheritance be- 
low him. Aqua currit et currere debet (wa- 
ter runs, and ought to run) ; 3 Kent 439; 
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Kauffman v. Griesemer, 2G Pa. 413, G7 Am. 
Dec. 437; 2 Washb. R. P. 340. See Ripàrian 
Proprietors. 

AQU/E DUCTUS. In Civil Law. A servi- 
tude which consists in the riglit to carry 
water by rneans of conduits over or through 
the estate of another. Dig. 8. 3. 1; Inst 2. 
3; Lalaure, Des Serv. c. 5, p. 23. 

AQU/E HAUSTUS. In Civil Law. A serv- 
itude whieh consists in the right to draw 
water from the fountain, pool, or spring of 
another. Inst 2. 3. 2; Dig. 8. 3. 1. 1. 

AQU/E IMMITTEND/E. In Civil Law. A 

servitude which frequently occurs among 
neighbors. 

It was the right which the owner of a 
house, built in such a manner as to be sur- 
rounded witli other buildings, so tliat it has 
no outlet for its waters, had to cast water 
out of his windows on his neighbors roof, 
court, or soil. Lalaure, Des Scrv. 23. It is 
recognized in the common law as an ease- 
ment of drip; Wadsworth v. Hydraulic 
Ass’n, 15 Barb. (N. Y.) 05; Gale & Whatley, 
Easements. See Easements ; Drip. 

A Q U A G I U M (Lat.). A water-eourse. 
Cowell. Canals or ditches through marshes. 
Spelman. A signal placed in the aquagium 
to indicate the height of water therein. 
Spelman. 

AQUATIC RIGHTS. Rights which indi- 
viduals have in water. 

ARALIA. Land fit for the plough. De- 
noting the character of land, rather than its 
condition. Sj>elman. Ivindred in meaning' 
arare, to plougli; arator , a ploughman; ara- 
trum tcrrw, as mucli land as could be culti- 
vated by a single arator; araturia, land fit 
for cultivation. 

ARBITER. A person bound to deeide ac- 
cording to the rules of law and equity, as 
distinguished from an arbitrator, who may 
proceed wholly at his own discretion, so that 
it be according to the judgment of a sound 
man. Cowell. 

This distinction between arbiters and arbitrators 
is not observed in modern law. Russeil, Arbitrator 
112. See Arbitrator. 

One appointed by the Rornan prietor to de- 
cide by the equity of the case, as distinguish- 
ed from the judex, who followed the law. 
Calvinus, Lex. 

One chosen by the parties to decide the 
dispute; an arbitrator. Bell, Dict. 

ARBITRAG E. Transactions of bankers 
and mercantile houses by which stocks or 
bills are bought in one market and sold in 
another for the sake of the profit arising 
from a difference in price in the two ruar- 
kets. 

ARBITRAMENT AND AWARD. A plea 
to an action brought for the same cause 
which had been submitted to arbitration and 
Bouv.—15 


on which an award had been made. Wat- 
son, Arb. 25G. 

ARBITRARY PUNISHMENT. That pun- 
ishment which is left to the decision of the 
judge, in distinction from those defined by 
statute. See Discretion. 

ARBITRATION AND AWARD. Arbitra- 
tion is the investigation and determination 
of a matter or matters of dlfference between 
contending parties, by one or more unolficial 
persons, chosen by the partles, and called 
arbitrators, or referees. 

1. Ciiaracter of the Proceeding. Arbitra- 
tion is the hearing and determination of a 
cause between the parties in controversy by 
a tribunal selected by them. Duren v. Get- 
chell, 55 Me. 241. At common law it is en- 
tirely voluntary, and depends upon the agree- 
ment of the parties, to waive the right of tri- 
al in court by a jury. 

“An arbitration is a domestic tribunal 
created by the will and consent of the par- 
ties litigant, and resorted to to avoid ex- 
pense, delay and ill feeling consequent upon 
litigating in courts of justice.” Reily v. Rus- 
sell, 34 Mo. 524. 

“Arbitration is where the parties injuring 
and injured submit all matters in dispute 
concerning any personal chattels or personal 
wrong to the judgment of two or more arbi- 
trators, who are to decide the controversy; 
and if they do not agree it is usual to add 
that another person be called in as umpire 
(imperator or impar) to whose sole judg- 
ment it is then referred; or frequently there 
is only one arbitrator originally appointed. 
The decision in any of these cases is called 
an award, and thereby the question is as 
fully determined and the right transferred 
or settled as it could have been by the agree- 
ment of the parties or a judgment of a court 
of justice.” 3 Bla. Com. 1G, adopted in Fargo 
v. Reighard, 13 Ind. App. 39, 39 N. E. SSS, 41 
N. E. 74; Germania Fire Ins. Co. of City of 
New York v. lYarner, 13 Ind. App. 4GG, 41 
N. E. 969. 

“Arbitration is a substitntion by eonsent 
of the parties of another tribunal for those 
provided by the ordinary processcs of Iaw; 
but that such a substitution should be estab- 
lishcd, the consent of the parties thereto 
should be proved in the usual way.” Boyden 
v. Lamb. 152 Mass. 41G, 25 N. E. 009. 

“An arbitration at common law was but a 
judicial investigation out of court,” and as 
such it required notice of hearing and ex- 
amination of the witnesses under oath, un- 
less expressly waived. People v. Board of 
Sup’rs, 15 N. Y. Supp. 74S. 

“Arbitration is au arrangement for taking 
and abiding by the judgment of selected per- 
sons iu some disputed matfer, instead of 
carrying it to the established tribunals of 
justice, and is intended to avoid the formali- 
ties, the delay, the expense and vexation of 
ordinary litigation. When the submission is 
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tnade a rule of court, the arbitrators are not 
otticers of the court, but are the appointees of 
the parties, as in cases where tliere is no 
rule of court.” In re Curtis-Castle Arbitra- 
tion, 04 Conn. 501, 30 Atl. 709, 42 Am. St 
Rep. 200. 

To constitute an arbitration, the matter 
submitted must be one iu dispute between 
the parties and not some matter which it 
is expected may arise between them or a 
matter of accountins or appraisal. Toledo S. 
S. Co. v. Zenith Transp. Co., 1S4 Fed. 391, 
100 C. C. A. 501. 

ConipuJsory arbitration is when the con- 
scnt of one of the parties is cnforced by 
statutory provisions. Wood v. City of Seat- 
tle, 23 Wash. 1, 02 Pac. 135, 52 L. R. A. 309. 

Voluntanj arbitmtion is by mutnal and 
free consent of the parties. It usually takes 
place in pursuance of an agreement (com- 
monly in writing) between the parties, term- 
ed a submission; the person to whom the 4 
reference is made is an arbitrator; and the 
determination of the arbitrators is called an 
award; (iarr v. Gomez, 9 Wend. (N. Y.) 049; 
but a parol submission is good at common 
law; Cady v. Walker, 62 Mich. 157, 28 N. W. 
805, 4 Am. St. Rep. 834. 

A submission to arbitration made pending 
an action thereon, operates as a discontinu- 
ance of the suit; Draghicevich v. Yulicevich, 
76 Cal. 378, 18 Pac. 40G ; and it is a bar to 
any future action thereon ; Baltes v. Ma- 
chine Works, 129 Ind. 185, 28 N. E. 319. If 
the submission is not made under an order 
of court, the award cannot be made a judg- 
ment of the coui’t unless it be by consent; 
Long v. Fitzgerald, 97 N. C. 39, 1 S. E. 844. 

At common law it was either in pais ,— - 
that is, by simple agreement of the parties, 
— or by the intervention of a court of law 
or equity. The latter was called arbitration 
by rule of court; 3 Bla. Com. 16. 

Besides arbitration at common law, there 
exists arbitration, in England as well as the 
United States, under various statutes. 

Most of them are founded on the 9 & 10 
Will. III. c. 15, and 3 & 4 Will. IV. ch. 42, § 
49, by which it is allowed to refer a matter 
in dispute, not then in court, to arbitrators, 
and agree that the submission be made a 
rule of court. This agreement, being proved 
on the oath of oue of the witnesses thereto, 
is enforced as if it had bcen made at first 
under a rule of court; 3 Bla. Com. 18; Kyd, 
Aw. 22. Some of the state statutes, however, 
provide for compulsory arbitration. 

This is somewhat similar to the arbitra- 
tions of the Romans. There the prmtor se- 
lected, from a list of citizens made for the 
purpose, one or more persons, who were au- 
thorized to decide all suits submitted to 
them, and which had been brought before 
him. The authority which the prretor gave 
them eonferred on them a public character, 
and their judgments were without appeal. 
Toullier, Droit Qiv . Fr. liv. 3, t. 3, c. 4, n. 820. 


Altliough at common law arbitrators were 
unotticial persons selected by the parties, it 
is in the power of a state legislature to pro- 
vide for statutory arbitrators to be selected 
froin a class learned in the law, aud tliat, in 
their proeeedings, they sliall be governed by 
certaiu rules and regulations. Such a com- 
mission is not an arbitrary one to which 
litigants are forccd to submit their differ- 
enccs, but can only act by the express con- 
seut of the parties, which gives validity and 
vitality to the statute, and a judgment en- 
tered thereon is like otlier consent judg- 
nients; Ilenderson v. Beaton, 52 Tex. 29. 

It is a geueral rule that in an arbitration 
as to matters of “public concern” a majority 
is sufficient to make an award; this rule was 
laid down by Eyre, C. J., in 1 Bos. & Pul. 229, 
and applied in Omaha Water Co. v. Omaha, 
162 Fed. 225, 89 C. C. A. 205, 15 Ann. Cas. 
498, where the appraisal of a water works, 
preparatory to their being taken over by a 
city, was held to be a matter of “public con- 
cern,” and the decision of a majority bind- 
ing; in Colombia v. Cauca Co., 190 U. S. 524, 
23 Sup. Ct. 704, 47 L. Ed. 1159, where there 
had been an arbitration between the Repub- 
lic of Colombia and a railroad company, and 
after the three arbitrators had heard and 
discussed the case, the Colombia representa- 
tive withdrew, and there not being time nn- 
der the treaty for proceedings to supply his 
place, the remaining arbitrators signed the 
award and it was held binding, among other 
reasons, because it was of “public concern”; 
in People v. Nichols, 52 N. Y. 478, 11 Am. 
Rep. 734, where an appropriation having 
been made (of $20,000, or so much thereof 
as might be necessary) for the purchase of 
relics of George Washington to be paid only 
on a certificate of genuinencss and value of 
three named persons, it was held that a mat- 
ter between a state and an individual is a 
matter of “public concern” and that a cer- 
tificate signed by two was sufficicnt T the 
third having refused to sign. The rule was 
also applied in Morgan v. Ins. Ass’n, 52 App. 
Div. 61, 64 N. Y. Supp. 873. 

2. Submission. The submission is an 
agreement, parol (oral or written) or sealed, 
by which parties agree to subinit their differ- 
ences to the decision of a referee or arbitra- 
tors. It is sometimes termed a reference; 
Kyd, Arb. 11; 3 M. & W. S16; McManus v. 
McCulloch, 6 Watts (Pa.) 357; Stewart v. 
Cass, 16 Yt. 663, 42 Am. Dec. 534; Howard 
v. Sexton, 4 N. Y. 157. 

It is the authority given by the parties to 
the arbitrators, empowering them to inquire 
into and determine the matters in dispute. 

It may be in pais f or by rule of court, or 
under the various statutes; Williams v. 
Wood, 12 N. C. 82. * 

It may be oral, but this is inconvenient, 
because open to disputes; by written agree- 
ment not under seal (in some states the sub- 
mission must be in writing; De Armas v. 
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City of New Orleans, 5 Ba. 133 ; Smith v. 
I'ollock, 2 Cal. 02); by indenture, with mu- 
tual covenants to abiile by the decision of 
the arbitrator; by deed-poll, or by bond, each 
party executing an obligation to the other 
conditioned to be void respectively npon the 
performance of the award; Caldw. Arb. 10; 
McManus v. McCulloch, G Watts (Pa.) 357. 
A parol suinnis.sion followed by a valld 
award, thom?li not in writing, may be bind- 
ing and conclusive upon the parties, if the 
arbitrators act fairly, but before a party Is 
so bound, the agreement to arbitrate must be 
duly established ; Childs v. State, 97 Ala. 52, 
12 South. 441. 

An offer to arbitrate not accepted by the 
other party cannot affect his right to sue; 
Funsten v. Commission Co., G7 Mo. App. 559; 
where a subinissiou was provided for in a 
lease, and by failure of the pai v ties to agree 
upon arbitrators, nothing had been done and 
suit was brought, the action could be defeat- 
ed by an offer at the trial to proceed with 
the arbitration; Van Beuren v. Wotkerspoon, 
12 App. Div. 421, 42 N. Y. Supp. 404. A stat- 
utory provision for arbitration has been held 
not to be exclusive of the common-law right 
to arbitrate; Burkland v. Johnson, 50 Neb. 
S5S, 70 N. W. 3S8. See also, as to the effect 
of statutory provisions upou common-law ar- 
bitration, New York Lumber & Wood Work- 
ing Co. v. Schneider, 119 N. Y. 475, 24 N. E. 
4; Ekrman v. Stanfield, SO Ala. 118. 

When to ho made . A submission ruay be 
made at any time of causes not in court, 
and at common law, where a cause was de- 
pending, submission might be made by rule 
of court before the trial, or by order of nisi 
prius after it had commenced. which was 
afterwards made a rule of court; 2 B. & Ald. 
395; Craig v. Craig, 9 N. J. L. 198. 

lI7io may make. Any one capable of mak- 
ing a disposition of his property or release 
of his right, or capable of suing or being 
sued, or of making a valid and binding cou- 
tract with regard to the subjeet, may, in 
general, be a party to a reference or arbitra- 
tion ; but one nnder civil or natural incapac- 
ity cannot be bound by hls submission; 2 P. 
Wms. 45; Furbish v. Hall, 8 Greenl. (Me.) 
315; Eastman v. Burleigh, 2 N. H. 4S4; 
Schoff v. P»loomfield, 8 Vt. 472; Inhabitants 
of Buckland v. Inhabitants, 1G Mass. 39G; 
Inhabitants of Griswold v. North-Stonington, 
5 Conn. 3G7; Brady v. Brooklyn, 1 Barb. (N. 
Y.) 5S4; Street v. St. Clair, G Munf. (Va.) 
45S; xVlexandria Canal Co. v. Swann, 5 How. 
(U. S.) S3, 12 L. Ed. GO; Lathers v. Fish, 4 
Lans. (N. Y.) 213. Every one is so far, and 
only so far, bonnd by the award as he would 
be by an agreement of the same kind made 
dlrectly by liiin. For example, the submis- 
slon of a minor is not void, but voidable; 
Millsaps v. Estes, 137 N. C. 535, 50 S. E. 
227, 70 L. R. A. 170, 107 Am. St. Rep. 49G, 
where on motion for rehearing (after hold- 
ing it void; id., 134 N. C. 4SG, 4G S. E. 9S8) 


the court said that there was a confli t of 
authority, in whieh they were ‘inelined to 
concur with those courts and the tcxt-wriurs 
who maintain the proposition that such con- 
tracts are voldable only" and that there ls 
no reason to take it out of the general rule 
as to contracts of infants. See Infant. 

In general, In cases of incapacity of the 
real owner of property, as well as in many 
cases of agency, the person who has the 
legai control of the property may make sul> 
mission, Including a hushand for his wife; 

5 Ves. S4G (before the Married Womcn’s 
Acts) ; a parcnt or fjuardian for an infant; 
Weston v. »Stuart, 11 Me. 32G; Ilutchins v. 
Johnson, 12 Conn. 37G, 30 Am. Dec. G22; 
Weed v. Ellis, 3 Caines (N. Y.) 253 (but not 
a tniardian -ad litcm ; Ilannum’s Ileirs v. 
Wallace, 9 Ilumphr. (Tenn.) 129); a trustee 
for his ccstui que trust ; 3 Esp. 101; an 
attorncy for his client; 1 Ld. Raym. 24G; 
Scarborough v. Reyuolds, 12 Ala. 252; Wil- 
son v. Young, 9 Pa. 101; Diedrick v. Richley, 
2 Ilill (N. Y.) 271; Talbot v. McGee, 4 T. B. 
Monr. (Ky.) 375; Ilolker v. Parker, 7 Cra. 
(U. S.) 43G, 3 L. Ed. 39G (but see G Weekl. 
Rep. 10); an agcnt duly authorized for his 
principal; 8 B. & C. 1G ; Schoff v. Bloom- 
field, 8 Vt. 472; Inhabitants of Boston v. 
Brazer, 11 Mass. 449; Furber v. Chamber- 
lain, 29 N. II. 405; Wood v. R. Co., S N. Y. 
1G0; an cxecutor or administrator at his own 
peril, but not thereby necessarily admitting 
assets; Wheatley v. Martin’s Adm’r, G Leigh 
(Va.) G2; Lea v. Colston, 5 T. B. Monr. 
(Ky.) 240; Ireland v. Smith, 1 Barb. (N. Y.) 
419; McKeen v. Oliphant, 18 N. J. L. 442; 
assignees under bankruptcy and insolvency 
laws, under the statutory restrietions, stat 
G Geo. IV. c. 1G, and state statutes; the right 
being limited in all cases to that which the 
person aeting can control aud legally dispose 
of; Baker v. Lovett, G Mass. 7S, 4 Am. Dec. 
S8; Britton v. Williams's Devisees, G Munf. 
(Va.) 453; Milner v. Turner's Heirs, 4 T. B. 
Monr. (Ky.) 240; Fort v. Battle. 13 Smedes 

6 M. (Miss.) 133; hut not ineluding a part - 
ncr , for a partnerskip; 1 Cr. M. & R. GSl; 
Kartliaus v. Ferrer, 1 Pet. (U. S.) 222, 7 L. 
Ed. 121; Buchanan v. Curry, 19 Johns. (N. 
Y.) 137, 10 Am. Dec. 200; Pillsbury v. Cam- 
mett, 2 N. II. 2S4; Armstroug v. Robinson, 5 
Gill & J. (Md.) 412; Taylor v. Coryell. 12 S. 
& R. (Pa.) 243; Lind. Partn. 129, 272; 3 
Kent 49; tke administratrix of a publlc 
contractor may join in a submission to ar- 
bitration of a coutroversy arising out of the 
coutract; Bailoy v. District of Columbia, 9 
App. (D. C.) 3G0. 

1 Vhat may be included in a submissiou. 
Generally, any matter which the partles 
might adjust by agreement, or wliich may 
be the suhject of au action or suit at law, 
except perhaps actions (qui tam) on penaJ 
statutes by eomniou iuformers; for erimes 
eaunot be made the subject of adjustment 
and compositiou by arhitratiou, this beiny 
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against the most obvious policy of the law; 
McMullen v. Mayo, 8 Sinedes & M. (Miss.) 
29S; Akely v. Akcly, 16 Yt. 450; Caton v. 
MacTavish, 10 Gill & J. (Md.) 192; Ligon v. 
Ford. 5 Munf. (Va.) 10; Partridge v. Ilood, 
120 Mass. 403, 21 Ain. Rcp. 524; Stamvood 
v. Mitchell, 59 Me. 121; Davenport v. Fnlker- 
sou, 70 Mo. 417; includiug a debt certain on 
a specialty, any question of law, the con- 
struction of a will or other instrument, any 
personal injury on which a suit will lie for 
damages, although it may be also indictable; 
9 Yes. 367; Smith v. Thorndike, S Greenl. 
(Me.) 119; Walker v. Sanborn, 8 Greenl. 
(Me.) 2S8; Joues v. Mill Corp., 6 Pick. 

(Mass.) 148. All controversies of a civil 
nature, including disputes concerning real 
estate, may be tlie subject of a submission 
for arbitration; Finley v. Funk, 35 Kan. 66S, 
12 Pac. 15; “and in all cases of injury, ei- 
ther to the person or property, where damag- 
es 'would be recoverable by action, the ar- 
rangement of the matter may be left to arbi- 
tration;” Miller v. Brumbaugh, 7 Kan. 343, 
349. 

An agreement to refer future disputes will 
not be enforced by a decree of specific per- 
formance, nor will an action lie for refusing 
to appoint an arbitrator in accordance with 
such an agreement; 2 B. & P. 135; Tobey v. 
County of Bristol, 3 Sto. S00, Fed. Cas. No. 
14,065; Leonard v. House, 15 Ga. 473. It is 
considered against public policy to exclude 
from the tribunals of the state disputes the 
nature of which cannot be foreseen; 4 Bro. 
C. C. 312, 315. See Laurnan v. Young, 31 Pa. 
306. 

An agreement to arbitrate any dispute 
which may arise is ineffectual, under the 
settled rules of law, to oust the jurisdiction 
of the courts or debar either party from re- 
6orting thereto; The Excelsior, 123 U. S. 40, 
8 Sup. Ct. 33, 31 L. Ed. 75; Seward v. City of 
Rochester, 109 N. Y. 164, 16 N. E. 348; 
Mentz v. Ins. Co., 79 Pa. 478, 21 Am. Rep. 
80; Supreme Council of Order of Chosen 
Friends v. Forsinger, 125 Ind. 52, 25 N. E. 
129, 9 L. R. A. 501, 21 Am. St. Rep. 196; 
Randel v. Canal Co., 1 Harr. (Del.) 233; 
Chippewa Lumber Co. v. Ins. Co., 80 Mich. 
116, 44 N. W. 1055; Hager v. Shuck, 120 Ky. 
574, 87 S. W. 300, 27 Ky. L. Rep. 957; 5 H. 
L. Cas. 811; 8 Term 139; Straits of Dover 
S. S. Co. v. Munson, 100 Fed. 1005, 41 C. C. 
A. 156, affirming id., 99 Fed. 787, where it is 
said that “such agreements ever since Lord 
Coke’s time, and even before, have been held 
to be no defense to an action in the courts.” 
Such an agreement does not oust the courts 
of jurisdiction, and if such is its intent, it 
is invalid; White v. R. Co., 135 Mass. 216; 
Chamberlain v. R. Co., 54 Conn. 472, 9 Atl. 
244; Dugan v. Thomas, 79 Me. 221, 9 Atl. 
354; Hurst v. Litchfield, 39 N. Y. 377. Agree- 
ments to submit questions of fact to arbitra- 
tion have been sustained; 5 H. L. Cas. 811; 
President, etc., Delaware & Hudson Canal 


Co. v. Coal Co., 50 N. Y. 250, where it was 
held that the general rule stated should be 
applied to contracts only w r hen coming strict- 
ly w r ithin the letter and spirit of decisions 
already made, and that it is contrary to the 
spirit of later times and not to be extended. 
Where, however, the agreement covers a case 
of mixed law and fact and its efi'ect is to 
oust the jurisdiction of a eourt, it falls with- 
in the general rule and is void; Ison v. 
Wright, 55 S. W. 202, 21 ICy. L. Rep. 1368; 
Yass v. Wales, 129 Mass. 38; 1 Exch. Div. 
257. A provision in articles of an associa- 
tion, that any dispnte betw’een it and any 
member should be decided by arbitration in 
lieu of legal proceedings,' was held not to 
oust the primary jurisdiction of the courts; 
McMahon v. Ben. Ass’n, 17 Phila. (Pa.) 216; 
nor did a provision providing for submission 
of disputes, not to a particular person or 
tribunal, but to one or more persons to be 
mutually chosen; Home Fire Ins. Co. of 
Omaha v. Kennedy, 47 Neb. 138, 66 N. W. 
278, 53 Am. St. Rep. 521. 

Revocation. The general principle with re- 
spect to voluntary arbitrations is that a sub- 
mission is subject to revocation by either 
party; Chippewa Lumber Co. v. Ins. .Co., 80 
Mich. 116, 44 N. W. 1055; People v. Nash, 13 
Civ. Pro. (N. Y.) 301; before the making 
and publication of the award; Paulsen v. 
Manske, 126 111. 72, 18 N. E. 275, 9 Arn. St 
Rep. 532; Oregon & W. M. Sav. Bank v. Mtg. 
Co„ 35 Fed. 22; Williams v. Mfg. Co., 153 N. 
C. 7, 68 S. E. 902, 31 L. R. A. (N. S.) 679, 
138 Am. St. Rep. 637, 21 Ann. Cas. 954; 
Mead’s Adin’x v. Owen, 83 Vt. 132, 74 Atl. 
1058; Memphis Trust Co. v. Iron Works, 166 
Fed. 398, 93 C. C. A. 162; Boston & L. R. Co. 
v. R. Corp., 139 Mass. 463, 31 N. E. 751; Sid- 
linger v. Kerkow, 82 Cal. 42, 22 Pac. 932; 
Levy v. Ins. Co., 58 W. Ya. 546, 52 S. E. 449; 
but not under a clause in a lease; Atterbury 
v. Trustees, 66 Misc. 273, 123 N. Y. Supp. 25; 
nor (under a statute) after final submission 
to the arbitrators; id.; People v. Nash, 111 
N. Y. 310, 18 N. E. 630, 2 L. R. A. 180, 7 Am. 
St. Rep. 747; Thornas W. Finucane Co. v. 
Board of Education, 190 N. Y. 76, 82 N. E. 
737; but the “final submission” is held to be 
when the allegations and proofs of both par- 
ties are closed and the matter finally sub- 
mitted to the arbitrators for their decision; 
In re Gitt, 140 App. Div. 382, 125 N. Y. Supp. 
369; Atterbury v. Trustees of Columbia Col- 
lege, 66 Misc. 273, 123 N. Y. Supp. 25. 

Revocation of a submission may take place 
at any time previous to the award, thongh it 
be expressed in the agreement to be irrevoca- 
ble. See infra. The remedy of the injured 
party is by an action for breach of the agree- 
ment; Morse, Arb. & Aw. 230; 4 B. & C. 
103; Rowley v. Young, 3 Day (Conn.) 118; 
Oregon & W. Mortg. Sav. Bank v. Mortgage 
Co., 35 Fed. 22. 

A submission under rule of court or a 
statutory submission in a pending suit is 
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generally irrevocable, both in England and 
the IJnited States; 5 Burr. 497; Ilaskell v. 
Whitney, 12 Mass. 47 ; Inhabitants of Cum- 
berland v. North Yarmouth, 4 Grcenl. (Mc.) 
459; Ilunt v. Wilson, G N. H. 3G; Bloomer 
v. Shernian, 5 Paige (N. Y.) 575; Tyson v. 
Robinson, 25 N. C. 333; Carcy v. County 
Com’rs, 19 Oliio, 245; Poppers v. Ivnight, G9 
111. App. 57S; Zehner v. Nav. Co., 187 Pa. 
4S7, 41 Atl. 4G-I, G7 Am. St. Rep. 5SG; with- 
out leave of the court. But “the mere fact 
that the controversies agreed to be submit- 
ted were the subject of a pending action 
would not make it a submission by rule of 
court”; Miimeapolis & St. L. R. Co. v. Coop- 
er, 59 Minn. 290, G1 N. W. 143. 

There are cases, apparcntly only in Penn- 
sylvania, which hold tliat where the submis- 
sion assumcs thc form of a contract, upon a 
sudicient consideration, it becomes irrevoca- 
ble ; McCune v. Lytle, 197 Pa. 404, 412, 47 
Atl. 190, where Brown, .7., says of this state- 
ment, “So well is it settled * * * that 

referencc is liardly necessary to the * * * 

authorities,” and then quotes from several 
cascs, all of that state. 

A right of revocation must be cxercised 
before thê publication of the award; Butler 
v. Greene, 49 Neb. 2S0, GS N. W. 49G; and 
before the party seeking to revoke has no- 
tice tliat the award is made; Coon v. Allen, 
15G Mass. 113, 30 N. E. S3; but where the 
submission provides for a written award, 
it may be rcvoked aftcr the arbitrators have 
communicated to strangers their views, but 
before tliey have signed an award; Butler 
v. Greene, 49 Neb. 2S0, G8 N. W. 49G ; but 
not after the award is made and published ; 
Levy v. Ins. Co., 5S W. Ya. 54G, 52 S. E. 449. 

A submission is revocable even if it pro- 

vides that it sliall be irrevocable; 8 Coke, 
81 b y where the reason is given that “a man 
cannot by his act make such authority, pow- 
er or warrant not countcrmandable, wliich 
is by the law and of its own nature couuter- 
mandable”; 5 B. & Ald. 507; People v. Nash, 
111 N. Y. 310, 1S N. E. G30, 2 L. R. A. 1S0, 
7 Am. St. Rep. 747; Power v. Power, 7 Watts 
(Pa.) 205; Sartwcll v. Sowles, 72 Vt. 270, 
48 Atl. 11, 82 Am. St. Rep. 943; Tobey v. 

Bristol County, 3 Sto. S00, Fed. Cas. No. 

14,0G5; Ileritage v. State, 43 Ind. App. 595, 
88 N. E. 114. 

The formality of the revocation must fol- 
low and conform to that of the submission, 
eo a submission under seal can only be revok- 
ed by writing under seal; Horne v. Welsh, 35 
Pa. Super. Ct 5G9; Mullins v. Arnold, 4 Sneed 
(Tenn.) 262; Van Antwerp v. Stewart, 8 
Johns. (N. Y.) 125; Jacoby v. Johnston, 1 
Hun (N. Y.) 242; Wallis v. Carpenter, 13 
Allen (Mass.) 19; McFarlane v. Cushman, 
21 Wis. 401 ; Brown v. Leavitt, 2G Me. 251 ; 
one in writing only by writing; New York 
Lumber & Wood-Working Co. v. Schneider, 
1 N. Y. Supp. 441 (so, by statute, of any 


revocation) ; Shisler v. Keavy, 75 Pa. 79; 
Keyes v. Fulton, 42 Vt. 159; Mand v. Pat- 
terson, 19 Ind. App. G19, 49 N. E. 974; so it 
it be oral it may be in like manner revoked; 
Sutton v. Tyrrcll, 10 Vt. 91; Dexter v. 
Young, 40 N. II. 130. 

The question whethor a revocatlon was 
made bcfore the award is for the jury; 
Ilunt’s Lessee v. Guilford, 4 Ohio 310. The 
iustitution of a suit by one party, before 
award, generally revokes by implieation the 
submission; State v. Jenkins, 40 N. J. L. 288, 
29 Am. Rep. 237 ; Commercial Union Assur- 
ance Co. of Loudon v. Ilocking, 115 Pa. 407, 
8 Atl. 5S9, 2 Am. St. Rep. 5G2; Peters’ Adm’r 
v. Craig, G Dana (Ky.) 307 ; Kimball v. Gil- 
man, G0 N. II. 54; Paulsen v. Manske, 12G 
III. 72, 18 N. E. 275, 9 Am. St. Rep. 532. 

A submission is, however, not revokcd by 
the commencement of an action unless the 
suit covers the whole subjcct mitter sub- 
mittcd, and until a complaint is Gled by a 
party to the submission the adverse party 
has no legal uotice of the cause of action, 
and the arbitrators may proceed with the 
arbitration and render an award though a 
summons has been issued ; Williams v. Mfg. 
Co., 153 N. C. 7, GS S. E. 902, 31 L. R. A. (N. 
S.) G79, 13S Am. St. Rep. G37, 21 Ann. Cas. 
954. 

Though counsel may submit his client’s 
cause to arbitration, the latter may revoke 
it bcfore action upon it; Coleman v. Grubb, 
23 Pa. 393. 

As to arbitration as a condition precedent, 
see 11 Ilarv. L. Rev. 234. 

A submission at common law is gcnerally 
revoked by the death of either party (unless 
it be stipulated otherwise), or of the arbi- 
trator, or his refusal to act; 2 B. & Ald. 394; 
Dexter v. Young, 40 N. H. 130; Gregory v. 
Pike, 94 Me. 27, 4G Atl. 793 ; but sec Bacon 
v. Crandon, 15 Pick. (Mass.) 79; Frecborn 
v. Deuman, S N. J. L. 11G; Price’s Adm’r v. 
Tyson’s Adm’rs, 2 Gill & J. (Md.) 479; 
Leonard v. Ilouse, 15 Ga. 473; by the death 
of the umpire, or the setting aside of the 
award by a decrcc of a court; Parsous v. 
Ambos, 121 Ga. 9S, 4S S. E. G9G; so also by 
marriage of a fcme sole , and the husband 
and wife ma.v theu be sued on her arbitra- 
tion bond ; 5 East 2GG. It is not revoked by 
the bankruptcy of the party or by the death 
of the arbitrator after publication of the 
award; 4 B. & Ald. 250; Cartledge v. Cutiiff, 
21 Ga. 1. A submission in a pending action 
at law falls where the award fails for mis- 
conduct of the arbitrators; Rand v. Peel, 
74 Miss. 305, 21 South. 10. 

Whcre the submisslon makes no provislon 
for filling a vacancy, if one occurs by the 
death of an arbitrator or refusal to act, it 
is a revocation; Wolf v. Augustine, 1S1 Pa. 
57G, 37 Atl. 574. 

A revocation may be good at law but bad 
in equity, and revocation of a submission 
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which has been made a rule of court is a 
eontempt; 1 Jac. & W. 4S5. 

Effect of. A submission of a ense in eourt 
works a discontimiauee and a waiver of de- 
fects in the process; Camp v. Root, 18 Johns. 
(N. Y.) 22; Bigelow v. Goss, 5 Wis. 421; 
Crooker v. Buck, 41 Ale. 355; and the bail 
or sureties on a replevin bond are discliarg- 
ed; llill v. Ilunuewell, 1 Pick. (Mass.) 102; 
Cunningham v. Howell, 23 N. C. 9; 2 B. & 
x\d. 774. But see 0 Taunt. 370; 10 Bingh. 
11S. But this rulc has been modified in Eng- 
land by stat 17 & 18 Vict. c. 125, § 11; 8 
Exch. 327. 

The submission which defines and limits, 
as well as confers and imposes, the duty of 
the arbitrator must be followed by him in 
his conduct and award; but a fair and lib- 
eral construction is allowed in its interpre- 
tation; 1 Wms. Saund. G5; Hume v. Hume, 
3 Pa. 144; Chesliire Bank v. Robinson, 2 N. 
n. 126;* Karthaus v. Ferrer, 1 Pet. (U. S.) 
222, 7 E. Ed. 121. If general, it submits both 
law and fact; Indiana Cent R. Co. v. Brad- 
ley, 7 Ind. 40; if limited, the arbitrator can- 
not exceed his authority; Barrows v. Copen, 
11 Cush. (Mass.) 37. 

The statutes of many of the states of the 
United States provide for submissions by 
tbe parties before a justice of the peace, 
in which case the award will be enforced 
as if it had been made under jule of court; 
and statntes also regulate submissions made 
under rule of court. 

3. The Arbitrators. A private extraor- 
dinary judge chosen by the parties who have 
a rnatter in dispute, invested with power to 
decide the same. Adopted from Bouv. L. 
Dict. in Gordon v. U. S., 7 Wall. 1S8, 194, 
10 L. Ed. 35; also in Aliller v. Canal Co., 53 
Barb. (N. Y.) 500, 595, with this additional 
sentence from the same work: “Arbitrators 
are so called beeause they have generally an 
arbitrary power, there being, in common, no 
appeal from their sentences, which are call- 
ed awards.” 

A private extraordinary judge, to whose 
decision matters in controversy are referred 
by consent of the parties. 

“Referee” is of frequcnt modern use as a 
synonym of “arbitrator,” but it is in its 
origin of broader significance and it is less 
accurate than arbitrator. 

An arbitrator at common law “is to be 
considered as a judge*pr tribunal of the par- 
ties’ own choosing, and his decision or judg- 
ment cannot be set aside unless for partiali- 
ty or corruption, which will not be presum- 
ed on slight grounds, but must be clearly 
shownMcManus v. McCulloch, 6 Watts 
(Pa.) 357. 

Arbitrators are judges chosen by the par- 
ties to decide mattors submitted to them, 
finally and without appeal; Burchell v. 
Marsh, 17 How. (U. S.) 344, 15 L. Ed. 96; 
Miller v. Canal Co., 53 Bdrb. (N. Y.) 590; 
and they must be taken as they are with 


tlieir weaknesses and frailties, and tlieir ac- 
tion if honest and fair, is binding; Silver 
v. Lumbcr Co., 40 Fed. 102; but the power to 
appoint them is not judicial, but exccutive; 
Kean v. Ridgway, 16 S. & R. (Pa.) 65. 

They are sometimes considered as the sub- 
stitutes and sometimes as the judges of the 
parties; tliey can do what the parties can 
and more than the courts, and their power 
is revocable as a power of attorney; Dixon 
v. Moreliead, Add. (Pa.) 216. 

Arbitrators have the powers of a court 
and jury ; Kennedy v. Luhman, 13 Montg. 
Co. L. Rep. (Pa.) 131. They are judges, not 
agents of the parties appointing them; 1 Ves. 
226; 0 Ves. 69; and their duties are more 
judicial than fiduciary ; Collins v. Oliver, 4 
Plumph. (Tenn.) 439; quasi-judicial officers; 
Hoosac Tunnel, Dock & Elevator Co. v. 
O’Brien, 137 Mass. 424, 50 Am. Rep. 323; 
pcr contra , it is said that they are the 
agents of both parties and their acts are to 
be considercd as the acts of the parties 
themselves; Hays v. Hays, 23 Wend. (N. 
Y.) 363; Strong v. Strong, 9 Cush. (Mass.) 
560. 

An arbitrator must be a disinterested per- 
son to whom a matter in dispute is submit- 
ted for decision; Garr v. Gomez, 9 Wend. 
(N. Y.) 640; Miller v. Canal Co., 53 Barb. 
(N. Y.) 590; State v. Appleby, 25 S. C. 
100, 104; Perry v. Cobb, 88 Me. 435, 34 Atl. 
278, 49 L. R. A. 389. “In order to clothe a 
person with the authority of an arbitrator, 
the parties must mutually agree to be bound 
by the decision of the person chosen to de- 
termine the matter in controversy;” Gordon 
v. U. S., 7 Wall. 1S8, 194, 19 L. Ed. 35. Like 
jurors impannelled for the trial of a cause, 
arbitrators are invested pro hac vice with 
judicial functions, the rightful discharge of 
which calls for and presupposes the most 
absolute impartiality;” Strong v. Strong, 9 
Cush. (Alass.) 560; Grosvenor v. Flint, 20 
R. I. 21, 37 Atl. 304; where an appraiser un- 
der an insurance policy was not disinterest- 
ed, and that fact was concealed, a suit was 
held maintainable to set aside the appraise- 
ment; Bradshaw v. Ins. Co., 137 N. Y. 137, 
32 N. E. 1055, where it was held unnecessary 
to decide whether it was an arbitration. 

Appointment and Qualifications. Usuallya 
single arbitrator is agreed upon, or the par- 
ties each appoint one, with a stipulation that, 
if they do not agree, anotlier person, called 
an umpire, named, or to be selected by the 
arbitrators, shall be called in, to whom the 
rnatter is to be referred ; Cald. Arb. ch. IV; 
Smith v. Morse, 9 Wall. (U. S.) 76, 19 L. Ed. 
507. 

In general, any objection to the appoint- 
ment of an arbitrator; Estice v. Cockerell, 
26 Miss. 127; Indiana Ins. Co. v. Brehm, 88 
Ind. 578 ; Robb v. Brachman, 38 Ohio St 
423; or umpire will be waived by attending 
before him; 9 Ad. & E. 679; Anderson v. 
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Burchett & Farley, 48 Kan. 153, 29 Pac. 315; j 
and an objection should be lnade at the trial; 1 
Cones v. Vanosdol, 4 Ind. 24S; Madison Ins. 
Co. v. Gritlin, 3 Ind. 277; Graham v. Gra- 
hara, 9 Pa. 254, 49 Am. Dec. 557; Christman 
v. Moran, 9 Pa. 487; one who goes to trial 
beforc a referee without requiring an oath 
waives the oath; Neweomb v. Wood, 97 U. 
S. 5S1, 24 L. Ed. 1085; Mnynard v. Frederick, 

7 Cush. (Mass.) 247. It is said that any per- 
son may be eliosen as an arbitrator; Mor.sc, 
Arb. & Aw. 99; and it is no objection tliat- 
one lias been formerly counsel for the party 
in whose favor lie found, that fact not being 
known to the other party; Goodrich v. IIul- 
hert, 123 Mass. 190, 25 Am. Rep. 00; or that 
one had been iutimate with the party and 
had lieard his version of the dispute liefore; 
Morville v. Tract Soc., 123 Mass. 129; an 
employê of one party; Iloward v. R. Co., 24 
Fla. 5G0, 5 South. 35G; a stockholder of a 
corporation party; WiUiams v. Ry. Co., 112 
Mo. 403, 20 S. W. G31, 34 Am. St. Rep. 403; 
Inhabitants of Leominster v. R. Co., 7 Allen 
(Mass.) 3S; a woman, married or single; 
Evans v. Ives, 15 Phila. (Pa.) G35; or a judge, 
if named by the i)arties; Ilopkins v. So- 
douskie, 1 Kibb (Ivy.) 14S; Galloway’s Ileirs 
v. Webb, Ilard. (Ky.) 31S (but not under the 
civil law; Dom. Civ. L. sec. Ill3); or one 
who has acted as an arbitrator before in the 
same eapacity; Stemmer v. Ins. Co., 33 Ore. 
65, 49 Pac. 5SS, 53 Pac. 498; Van Winkle v. 
Ins. Co., 55 W. Va. 28G, 47 S. E. 82. The re- 
lation of landlord and tenant subsisting be- 
tween an arbitrator and one of the parties 
does not disqualify him; Fislier v. Towner, 
14 Conn. 2G; nor does the fact that the ref- 
eree and the attorney for one of the parties 
had an oflice together and were in daily and 
friendly intercourse; Perry v. Moore, 2 E. D. 
Smith (N. Y.) 32. 

Wliether natural or legal disabilities are 
a disqualification appears not to be authori- 
tatively settled. It is said that they do not 
so operate; Viner, Abr. Arbitrcmcnt (A. 2); 
Russ. Arb. & Aw. (9th Ed.) 92 (citing only 
Vlner); Morse, Arb. & Aw. 99 (citing only 
Russell); contra , Com. Dig. Arbitramcnt 
(C), who says that persons of nonsane mem- 
ory, lunaties, infants, persons not sui juris 
as a villein, persons dead in law, as a monk, 
one attainted of treason or felony, cannot be 
arbltrators (citing no case but only West, 
Symb. 1G3 b.). There appears to be no de- 
cided case on the subject and no definite or 
modern authority to indicate tbat a person 
who is not sui juris for any othcr purpose 
would be quallfied to act in this capacity. 
The rule of the civil law seems to be def- 
lnite to the effect tliat all persons may be 
arbltrators except such as are under some 
Incapacity or infirmity which reuders them 
unfit for that function; Dom. Civ. L. sec. 
1112. The only case cited to stipport the 
right of parties to appoint any one without, 


quallfication Is simply a decision that it is 
Iinniaterial whether the arbitrator be a pro- 
fessional man or not; 8 Duwl. 879. 

There are certain facts which. as in the 
case of judges or jurors, will render a per- 
sun ineapable of being an arbitrator, if tliey 
are unknown to the party objecting, as, for 
example, interest in the subject matter ; Con- 
nor v. Simpson, 4 Sadler (Pa.) 105, 7 Atl. 1G1 ; 
Pearson v. Barringer, 109 N. C. 398, 13 S. E. 
942; Strong v. Stroug, 12 Cush. (Mass.) 135 
(where the question of the arbitrator's im- 
partiality was submitted to thc jury in an 
action on a bond to abide the award); kin- 
ship to eitlier party; Brown v. Leavitt, 20 
Me. 251 (but not e<iual relationship to both 
parties; McGregor v. Sprott, 59 Ilun, G17, 13 
N. Y. 191); a transfer to an arbitrator’s son 
pending arbitration; Spearman v. Wilson, 

4 1 Ga. 473 ; free judgment of the case; Beat- 
tie v. Ililliard, 55 N. II. 428 (but not an opin- 
ion expressed five years before; Brusli v. 
Fisher, 70 Mich. 409, 38 N. W. 44G, 14 Am. 
St Rep. 510); previous convietion of per- 
jury ; Colles, P. C. 257; strong bias and 
prejudiee; Bash v, Christian, 77 Ind. 290. 

Procccdings. Arbitrators should give no- 
tice of the time and place of heariug to the 
parties interested; Lutz v. Liiitliicum, S Pet 
(U. S.) 105, 17S, S L. Ed. 90 1; Elmendorf v. 
Ilarris, 23 Wend. (N. Y.) G2S, 35 Am. Dec. 
5S7 ; Bushey v. Culler, 20 Md. 534; Crowell 
v. Davis. 12 Metc. (Mass.) 293; Vessel Own- 
ers’ Towing Co. v. Taylor, 120 111. 250, 18 N. 
E. GG3; Curtis v. City of Sacramento, G4 
Cal. 102, 28 Pac. 108; an award made with- 
out such notice of the hearing is a nullity; 
Peters v. Newkirk, G Cow. (N. Y.) 103; it is 
not biiuling on the party liaving no notice; 
Cobb v. Wood, 32 Me. 455; McKinney v. 
Page, 32 Me. 513; Dormoy v. Knower, 55 Ia. 
722, 8 N. W. G70; hut where the submission 
is by written agreemcnt a surety in the agree- 
ment need not be notified of the bearing; 
Farmer v. Stewart, 2 N. II. 97; and where 
the respective attorneys of the parties were 
arbitrators and notice was unnecessary; Hill 
v. Hill, 11 Smedes & M. (Miss.) GIG; and 
where notice was given and the party souglit 
to set aside the award on the ground that he 
was unavoidably prevented from attending 
hy the obstruction of roads caused by high 
water, it was not error to refuse the mo- 
tion ; Shroyer v. Barkley, 24 Mo. 34G. Wliere 
one party liad ineffectually attompted to re- 
voke liis submission and refused to attend, 
the arbitrator may proceed cx partc , without 
giving him notice; 1 Jac. & W. 485, 492; and 
the refusal of a party to atteinl or concern 
himself with the matter is a walver of no- 
tice; Vincent v. Ins. Co., 120 Ia. 272, 94 N. 
W. 45S. In England the practiee seems to 
be that tbe arhitrators are not required to 
give notice, but that the party ohtaining an . 
appointment of the time for hcaring should 
serve it on the solicitors of tlie other party ; 
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Russ. Arb. & Aw. 132; Morse Arb. & Aw. 
117; and in oue case Lord Hardwicke beld 
that no notice from the arbitrators was re- 
quired; 3 P. Wrns. 529. The power of the 
arbitrators is not determined by their neg- 
lect to attend at the time designated and they 
may appoint another session within any rea- 
sonable time; Harrington v. Rich, 6 Vt. 660. 

They should all conduct the investigation 
together, and should sign the award in each 
other’s presence; Smith v. Smith, 28 111. 56; 
Thompson v. Mitchell, 35 Me. 2S1; Hills v. 
Ins. Co., 129 Mass. 345; but a majority is 
held sufficient; Parker v. Ins. Co., 3 R. I. 
192; Robinson v. Bickley, 30 Pa. 384; Hoff- 
man v. Hoffman, 26 N. J. L. 175; Kile v. 
Chapin, 9 Ind. 150; Ilenderson v. Buckley, 
14 B. Monr. (Ky.) 292; Cartledge v. Cutliff, 
21 Ga. 1; Doherty v. Doherty, 14S Mass. 367, 
19 N. B. 352. An award by two of three ar- 
bitrators is binding; Doyle v. Patterson, 84 
Va. 800, 6 S. E. 138; Hewitt v. Craig, S6 Ky. 
23, 5 S. W. 2S0; contra , Kent v. French, 76 
Ia. 187, 40 N. W. 713. See supra as to mat- 
ters of “public concern. ,, 

In investigating matters in dispute, they 
are allowed the greatest latitude; 1 B. & P. 
91; Langley v. Hickman, 1 Sandf. (N. Y.) 
6S1; Hollingsworth v. Leiper, 1 Dall. (U. S.) 
161, 1 L. Ed. 82; Jones v. Boston Mill Corp., 
6 Pick. (Mass.) 14S; Mulder v. Cravat, 2 
Bay (S. C.) 370; Askew v. Kennedy, 1 Baii 
(S. C.) 46. But see Fennimore v. Childs, 6 
N. J. L. 3S6; McAlister v. McAlister, 1 Wash. 
(Va.) 193; Fowler v. Thayer, 4 Cush. (Mass.) 
111; Forbes v. Frary, 2 Johns. Cas. (N. Y.) 
224 ; Latimer v. Ridge, 1 Binn. (Pa.) 458. 
They are judges both of law and of fact, and 
are not bound by tlie rules of practice adopt- 
ed by the courts ; 1 Ves. Ch. 369 ; Burchell 
v. Marsh, 17 How. (U. S.) 344, 15 L. Ed. 96 ; 
Skeels v. Chickering, 7 Metc. (Mass.) 316; 
Ward v. Bank, 7 Metc. (Mass.) 4S6; Kendall 
v. Power Co., 36 Me. 19; Long v. Rhodes, 36 
Me. 108; Ebert v. Ebert, 5 Md. 353; In re 
Riddle’s Estate, 19 Pa. 431; Sargeant v. Butts, 
21 Vt. 99; White v. White, 21 Vt. 250; Ben- 
nett v. Bennett, 25 Conn. 66; Smith v. Doug- 
lass, 16 111. 34; Ross v. Watt, 16 111. 99; 
Lunsford v. Smith, 12 Gratt. (Va.) 554; In- 
diana Cent. Ry. Co. v. Bradley, 7 Iud. 49; 
Hotaling v. Cronise, 2 Cal. 64; Tj’son v. 
Wells, id. 122 ; Sessions v. Bacon, 23 Miss. 
272; Price v. Brown, 9S N. Y. 3S8; King v. 
Mfg. Co., 79 N. C. 360; Adams’ Adm’r v. 
Ringo, 79 Ky. 211. Thus, the witnesses were 
not sworn in Bergh v. Pfeiffer, Lalor’s Supp. 
(N. Y.) 110; Woodrow v. O’Conner, 28 Vt. 
776. They may decide ex wquo et bono , and 
need not follow the law ; the award will be 
set aside only when it appears that they 
meant to be governed by the law but have 
mistaken it; 2 C. B. 705; Kleine v. Catara, 
• 2 Gall. 61, Fed. Cas. No. 7,S69; Pringle v. 
McClenachan, 1 Dall. (U. S.) 4S6, 1 L. Ed. 
235; Jones v. Corp., 6 Pick. (Mass.) 14S; 


White v. White, 21 Vt. 250; Greenough v. 
Rolfe, 4 N. H. 357; but if they decide a mat- 
ter honestly aud fairly according to their 
judgment, the award will not be set aside 
because they decide the facts erroneously, or 
were mistaken in the law they applied to 
them, or decide on an erroneous theory; God- 
dard v. King, 40 Minn. 164, 41 N. W. 659; 
Hall v. Ins. Co., 57 Conn. 105, 17 Atl. 356; 
Baltimore & O. R. Co. v. Canton Co., 70 Md. 
405, 17 Atl. 394; Thornton v. McCormick, 
75 la. 285, 39 N. W. 502; Burchell v. Marsh, 
17 How. (U. S.) 344, 15 L. Ed. 96. 

Under submissions in pais, the attendance 
of witnesses and the production of papers 
was entirely voluntary at common law; 2 
Sim. & S. 418; 2 C. & P. 550. It was other- 
wise when made under a rule of court. 

Duties and powers o/. Arbitrators can- 
not delegate their authority; Cro. Eliz. 726; 
6 C. B. 258; Sutton v. Horn, 7 S. & R. (Pa.) 
228; Kingston v. Kincaid, 1 Wash. C. C. 448, 
Fed. Cas. No. 7,S21; Shipman v. Fletcher, 
S2 Va. 601; Hicks v. McDonnell, 99 Mass. 
459. The power ceases with the publication 
of the award; Newrnan v. Labeaume, 9 Mo. 
30; and death after publication and before 
delivery does not vitiate it; Cartledge v. 
Cutliff, 21 Ga. 1. They cannot be compel- 
led to make an award; in which respect 
the common law differs from the Roman; 
Story, Eq. Jur. § 1457; or to disclose the 
grounds of tlieir judgment; 3 Atk. 644 ; Ebert 
v. Ebert, 5 Md. 353 ; State v. Peticrew’s Ex’r, 
19 Mo. 373. 

An arbitrator may retain the award till 
paid for his services, but cannot maintain 
assumpsit in England without an express 
promise; 2 M. & G. 847, 870; 3 Q. B. 466, 
928. But see 1 Gow. 7; 1 B. & P. 93. In 
the United States he may; Hinman v. Hap- 
good, 1 Den. (N. Y.) 1S8, 43 Am. Dec. 663; 
Goodall v. Cooley, 29 N. H. 4S. 

A submission to arbitration by one of sev- 
eral parties without the consent of the oth- 
ers, whether by rule of court or otherwise, 
is void; Gregory v. Trust Co., 36 Fed. 408. 

4. The Umpire. Sometimes a submission 
provides for the appointment of one arbitra- 
tor by each party with authority, if they dis- 
agree, ‘to call in a third person, usually des- 
ignated as the umpire. This term “denotes one 
who is to decide the controversy in case the 
otliers cannot agree;” Keans v. Rankin, 2 
Bibb (Ky.) 88. The jurisdiction of the um- 
pire and arbitrators cannot be concurrent; 
Morse, Arb. & Aw. 241 ; if the arbitratora 
make an award, it is binding; if not, the 
award of the umpire is binding; T. Jones 
167. If the umpire sign the award of the 
arbitrators, it is still their award, and vice 
versa; Rigden v. Martin, 6 Harr. & J. (Md.) 
403. He determines the issue ’submitted to 
the arbitrators on which they have failed to 
agree, which is his sole award; and neither 
of the original arbitrators is required to 
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joln in tbe award; Ilaven v. Winnisimraet 
Co., 11 Ailen (Mass.) 384, 87 Am. Dee. 723; 
Ingrabam v. Whitmore, 75 111. 30. Some- 
times tbe third persoii ealled in so to deeide 
is called a “speeial arbitrator.” Tbe distinc- 
tion is tliat, wben tbe speeial or tbird arbi- 
trator is ealled in, tbe authority to make an 
award is vested in the tbree jointly, and 
even if an award by two is good, it must be 
tbe result of delibcrations, but wben, upon 
a disagreement between arbitratbrs, an um- 
pire is called in, the powers of tlie former 
are functus oflicio, aiul the latter lias exclu- 
sive autbority to make a decision; Day v. 
Hammond, 57 N. Y. 470, 15 Am. Rep. 522, 
quoting Lyon v. Blossom, 4 Duer (N. Y.) 31S; 
Cliandos v. Ins. Co., 84 Wis. 1S4, 54 N. W. 
390, 19 L. R. A. 321; llartford Fire Ins. Co. 
v. Mercantile Co., 5G Fed. 378, *5 C. C. A. 524. 

Tlie power to appoint an umpire “must be 
given in express words” and is not to be 
implied even from “power given to two ar- 
bitrators in the event of tbeir disagreement 
to select a tliird person,” as in such case the 
latter “is a joint arbitrator and not an um- 
pire”; Gaffy v. Bridge Co., 42 Conn. 143, 
quoting Lyon v. Blossom, 4 Duer. (N. Y.) 32S. 

A third or special arbitrator must be ap- 
pointed before tbe hearing unless tbe ap-, 
pointment of one is waived eitber expressly 
or tacitly by appearance of tbe parties before 
the two ; Badders v. Davis, SS Ala. 3G7, 6 
South. S34 ; Phipps v. Tompkins, 50 Ga. G41; 
14 U. C. Q. B. 495; but an umpire may be 
appointed eitber before ; Peck v. Wakely, 2 
McCord (S. C.) 279; Yan Cortlandt v. Un- 
derbill, 17 Jobns. (N. Y.) 405; Rigden v. Mar- 
tin, G Harr. & J. (Md.) 403; or after a dis- 
agreement between tbe arbitrators; Rogers 
v. Corrothers, 2G W. Va. 23S; Chandos v. 
Ins. Co., S4 Wis. 1S4, 54 N. W. 390j 19 L. 

R. A. 321; unless otherwise provided by 
statute; In re Grening, 74 Ilun 62, 2G N. Y. 

S. 117. 

Arbitrators may appoint an umpire after 
tbeir term of service has expired, if the 
time is not gone within wbich tbe umpire 
was to make bis award ; McKinstry v. Solo- 
mons, 2 Jobns. (N. Y.) 57. Subsequent dis : 
sent of the parties, witbout just cause, will 
have no efL’ect upon the appointment; but 
they should bave notice ; Crowell v. Davis, 
12 Metc. (Mass.) 293. If an umpire refuses 
to act, anotber may be appointed toties quo- 
tics; 11 East 3G7. If the arbitrators and 
umpire act togetber and make a joint award, 
it will be good; Rison v. Berry, 4 Rand. 
(Va.) 275; Bulstr. 1S4. 

Under an agreement to arbitrate, the sub- 
sequent proeeeding of one arbitrator and 
the umpire to make an award witbout the 
presence of the other arbitrator is unau- 
thorized and illegal; Cravens v. Estes, 144 
Ky. 511. 139 S. W. 7G1; and so is tlie ehome 
of an umpire by lot, and thc award will be 
set aside; 9 B. & C. G24; 9 Ad. & El. G99. j 


The umpire is called into the arbitratian to 
act only after a disagreement betw 'on the 
arbitrators, and his opinion and judgment 
must control tbe award ; Mullins v. Arnuld, 4 
Sneed (Tenn.) 2G2; but be cannot, in the 
absencc of one of tbe parties and one of thê 
arbitrators, act on information from tbe otb- 
er party and arbitrator; Cravens v. Estes, 
144 ICy. 511, 139 S. W. 7G1. 

Where the agreement permits a majority 
decision, tbe withdrawal of one arbitrator 
and bis refusal to act, after one party bas 
attenq)ted to witbdraw, will not aflect an 
award made the same dav by tbe otlier ar- 
bitrators; Atterburv v. Trustees of Colum-• 
bia College, GG Misc. Rep. 273, 123 N. Y. S. 25. 

At common law all tbe arbitrators musc 
agree unless the submission provides to the 
contrary; Washburu v. White, 197 Mass. 
510, S4 N. E. 10G; Tennessee Luinber Mfg. 
Co. v. Clark Bros. Co., 182 Fed. GIS, 105 C. 
C. A. 150; even where by statute or under 
a eontract a majority may make a report, 
all tbe proceedings niust be partieipated in 
by all tbe members; Ileritage v. Stute, 43 
Ind. App. 595, SS N. E. 114; but wbere tbe 
agreement provided for an award by two of 
three, tbe fact that one refused to sign the 
award, or to i»articipate in a further ascer 1 
tainment of damages wbicb tbe settlement 
required, did not invalidate a subsequent pro- 
ceeding for aseertaining damages; Toledo S. 
S. Co. v. Transp. Co., 1S4 Fed. 391, 10G C. C. 
A. 501. And where tbe contraet provided 
tbat one arbitrator should be selected by 
eacb party and they two bave power to se- 
lect a third, it was. beld tbat by clear irnpli- 
cation two were authorized to make a bind- 
ing and final award; Clark Bros. Co. v. 
Mfg. Co., 17G Fed. 929; but tbis case was 
reversed in Tennessee Lumber Mfg. Co. v. 
Clark Bros. Co., 1S2 Fed. GIS, 105 C. C. A. 
15G, where the distinction is well put be- 
tween cases where tbe power given to two 
to appoint a tbird is conditioned upon tbeir 
disagreement or no; in tbe former case, tbe 
tbird is an umpire, and a majority award 
would be valid, but in tbe latter case, “the 
three constitnted the board, * * * (and) 

their award, to be valid, must be unanl- 
mous;” and to the same effect is Weaver v. 
Bowel, 14S Pa. 372, 23 Atl. 1070. Botb 
courts cite Ilobson v. McArtbur. 1G Pet. (U. 
S.) 1S2, 10 L. Ed. 930, wbere tbe agreemeut 
was tbat “if the two could not agree ou 
tlie value of the Iand or any part tbereof, 
tliey sbould cboose a tblrd person, wbo 
sbould agree on tbe valuc of tbc land,” and 
it was held “a more reasonable coustruction 
to consider tbe tblrd man in tbe character 
of an umpire, to deeide between tbe two tbat 
should disagree,” and tbe award of two was 
beld good. This case is contrary to tbe ap- 
parently well settled rule tbat, when there 
is an urnpire, he o*one decides and the arbi- 
trators do not pa/tlcipate. But there are 
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other cases *‘on all fours” with that in Hob- 
son v. McArthur, 16 Pet. (U. S.) 1S2, 10 L. 
Ed. 930, as Quay v. Westcott, 00 Pa. 163. 
See supra. 

5. The Award. The award is the judgment 
or dccision of arbitrators or refcrees on a 
matter submittcd to them. It is also the 
writing eontaining such judgment. Cowell; 
Termes de la Ley; Jenk. 137; Watson, Arb. 
174; Russcll, Arb. 234. 

The word is derived from the Eatin, 
aicarda, awardum , Old French, agarda from 
à garder , to keep, preserve, to be guardcd, or 
kept; so called because it is imposed on the 
parties to be observed or kept by them. Spel- 
man, Gloss. 

Rcquisites o/. To be conclusive, tbe award 
should be consonant with and follow tlie sub- 
mission, and affect only the parties to the 
submission; otherwise, it is an assumption 
of power, and not binding; Lutw. 530 (On- 
yons v. Cheese); 24 E. L. & Eq. 346; 8 Beav. 
361; Martin v. Williams, 13 Johns. (N. Y.) 
26S; Howard v. Edgell, 17 Yt. 9; Barrows 
v. Capen, 11 Cush. (Mass.) 37; McNear v. 
Bailev, 18 Me. 251; Gfites v. Treat, 25 Conn. 
71 ; Fountain v. Harrington, 3 Harr. (Del.) 
22; State v. Stewart, 12 Gill & J. (Md.) 456; 
Jessee v. Cater, 25 Ala. 351; Thornton v. 
Carson, 7 Cra. (U. S.) 599, 3 L. Ed. 451. See 
Humphreys v. Gardner, 11 Johns. (N. Y.) 61; 
Seott v. Barnes, 7 Pa. .134 ; Leslie v. Leslie, 
50 N. J. Eq. 103, 24 Atl. 319; Buntain v. 
Curtis, 27 111. 374. Where it exceeds the 
terms of the submission, it is not void, where 
the judge on confirmation excludes as mucli 
as is incompetent; McCall v. McCall, 36 S. 
C. 80, 15 S. E. 34S; but it is so where dam- 
ages are allowed in a lump sum, in which are 
included matters not submitted to them; 
Dodds v. Hakes, 114 N. Y. 2G0, 21 N. E. 39S. 

It must be final and certain; Morse, Arb. 
383; 5 Ad. & E. 147; Barnet v. Gilson, 3 
S. & R. (Pa.) 340; Nichols v. Ins. Co., 22 
Wend. (N. Y.) 125; Whitcomb v. Preston, 
13 Vt. 53; Ilanson v. Webber, 40 Me. 194; 
Hazen v. Addis, 14 N. J. L. 333; Carter v. 
Calvert, 4 Md. Ch. Dec. 199; Bannister v. 
Read, 1 Gilm. (III.) 92; Thomas v. Molier, 3 
Ohio 2GG ; Parker v. Eggleston, 5 Blackf. (Ind.) 
128; Montifiori v. Engels, 3 Cal. 431 ; Lee v. 
Onstott, 1 Ark. 206; Ingraham v. Whitmore, 
75 111. 24 ; Rhodes v. Hardy, 53 Miss. 587; 
Peck v. Wakely, 2 McCord (S. C.) 279; Lyle 
v. Rodgers, 5 Wheat. (U. S.) 394, 5 L. Ed. 
117; Perkins v. Giles, 50 N. Y. 228; Carson 
v. Carter, 64 N. C. 332 ; Parker v. Parker, 103 
Mass. 1G7; Burns v. Hendrix, 54 Ala. 78 ; 
and see Patterson v. Leavitt, 4 Conn. 50, 10 
Am. Dec. 98; Green v. Miller, G Johns. (N. 
Y.) 39, 5 Am. Dec. 184; Towne v. Jaquith, 
6 Mass. 46, 4 Am. Dec. S4; conclnsively ad- 
judicating all the matters submitted ; Cal- 
vert v. Carter, 6 Md. 135 ; Cox v. Gent, 1 Mc- 
Mull. (S. C.) 302; Pierson v. Norman, 2 Cal. 
599; De Groot v. U. S., 5 Wall. (U. S.) 419, 


18 L. Ed. 700; Frison v. De Peiffer, S3 Me. 
71, 21 Atl. 746; and stating the decision in 
such language as to lcave no doubt of the 
arbitrator’s intcntion, or the nature and ex- 
tent of the duties imposed by it on tbe par- 
ties; Tierson v. Norman, 2 Cal. 599, and 
cases above. An award reserving the de- 
termination of future disputes; Calvert v. 
Carter, 6 Md. 135; an award directing a 
boud without naming a penalty; 5 Co. 77; 
Rolle, Abr. Arbitration 2, 4; an award that 
one shall give security for the performance 
of some act or payment of money, without 
specifying the kind of security, is invalid; 
Viner, Abr. Arbit. 2, 12; Bacon, Abr. Arbit. 
E. 11, and cases above. So is one that finds 
that a party is entitled to receive his final 
payment and fails to ascertain the amount; 
Flannery v. Sahagian, 134 N. Y. 85, 31 N. E. 
319. 

It must be possible to be performed, and 
must not direct anything to be done which 
is contrary to law; 2 B. & Ald. 528; Yea- 
mans v. Yeamans, 99 Mass. 5S5. It w T ill be 
void if it direct a party to pay a sum of mon- 
ey at a day past, or direct him to commit 
a trespass, felony, or an act which would 
subject him to an action; 1 M. & W. 572; 
or if it be of things nugatory and offering 
no advantage to either of the parties; 6 J. 
B. Moore 713. 

It must be wdthout palpable or apparent 
mistake; Kleine v. Catara, 2 Gall. 61, Fed. 
Cas. No. 7,8G9; 3 B. & P. 371; Pringle v. 
McClenachan, 1 Dall. (U. S.) 487, 1 L. Ed. 
235; Boston Water Pow T er Co. v. Gray, 6 
Metc. (Mass.) 131. For if the arbitràtor ac- 
knowledges that he made a mistake, or if an 
error (in computation, forinstance) is appar- 
cnt on the face of the award, it wdll not be 
good ; Taylor v. Sayre, 24 N. J. L. 647; Good- 
ell v. ;Raymond, 27 Vt. 241; Roloson v. Car- 
son, 8 Md. 20S; Goodrich v. City of Marys- 
ville, 5 Cal. 430; Spoor v. Tyzzer, 115 Mass. 
40; Eisenmeyer v. Sauter, 77 111. 515; Amer- 
ican Screw Co. v. Sheldon, 12 R. I. 324; for, 
although an arbitrator may decide contrary 
to law, yet if the award attempts to follow 
tlie law, but fails to do so from the mistake 
of the arbitrator, it will be void ; Kendrick 
v. Tarbell, 26 Vt. 416; Ennos v. Pratt, id. 
G30; Burchell v. Marsh, 17 How. (U. S.) 344, 
15 L. Ed. 9G. 

A parol award is sufficient notwithstanding 
the submission is in writing, if the submis- 
sion does not in terms require an award in 
w r riting ; Marsh v. Packer, 20 Vt. 198; an 
aw r ard determined by lot is vitiated thereby; 
Luther v. Medbury, 18 R. I. 141, 20 Atl. 37, 
49 Am. St. Rep. 753; and where the umpire 
w T as choscn by lot a rule to set it aside w T as 
made absolute; 9 B. & Cr. 624; 9 Ad. & El. 
G99.' 

An aw T ard may be in part good and in part 
void, in w'hich case it w T ill be enforced so far 
as valid, if the good part is separable from 
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the bad ; 10 Mod. 201 ; Cro. Jac. 604 ; Martin 
v. Williams, 13 Jolins. (N. Y.) 264; Orcutt v. 
Butler, 42 Me. S2; Barrows v. Capen, 11 
Cusb. (Mass.) 37; Richards v. Brocken- 
brough’s Adm’r, 1 Rand. (Va.) 440; Taylor v. 
Nicolson, 1 Ilen. & M. (Va.) 67; Brown v. 
Warnock, 5 Dana (Kj r .) 492; Dalrymple v. 
Whitingham, 26 Vt. 345; Concs v. Vauosdol, 
4 Ind. 24S; Cromwell v. Owings, 0 Ilarr. & 
J. (Md.) 10; Lyle v. Rodgers, 5 Wheat (U. 
S.) 301, 5 L. Ed. 117. 

As to /orm, the award should, in general, 
follow the terms of the submission, which 
frequently provides the tiuie and manner of 
making and publishing the award. It may 
be by parol (oral or written), or by deed ; 3 
Bulstr. 311 ; Marsh v. Packer, 20 Vt. 198. It 
should be signed by all the arbitrators in the 
presence of each other; Leavitt v. Inv. Co., 
54 Fed. 430, 4 C. C. A. 425; Kent. v. Frencli, 
76 Ia. 1S7, 40 N. W. 713. Sec Godfrey v. Kno- 
dle, 44 111. App. 638 ; Barr v. Chandler, 47 X. J. 
Eq. 532, 20 Atl. 733 ; contra , Doyle v. Patter- 
son, 84 Va. S00, 6 S. E. 138; Hewitt v. Craig, 
S6 Ky. 23, 5 S. W. 280. Where the submis- 
sion requires the concurrence of the three 
arbitrators, recovery cannot be had where 
but two sign, though the third says it is 
right, but refuses to sign; Weaver v. Powel, 
148 Pa. 372, 23 Atl. 1070. See Arbitrator. 

An award will be sustained by a liberal 
cohstruction, ut rcs magis valeat quam pcr - 
eat; Dolph v. Clemens, 4 Wis. 1S1; Itolo- 
son v. Carson, 8 Md. 20S ; Allen v. Ililler, S 
Ind. 310; Ilaywood v. Harmon, 17 111. 477; 
Bernus v. Clark, 20 Pa. 251; [Reed Aw. 170. 

Effcct of. An award is a final aiul con- 
clusive judgment between the parties on all 
the matters referred by the submission; 
Reizenstein v. Ilabn, 107 N. C. 156, 12 S. E. 
43; Leonard v. Reservoir Co., 113 INIass. 235; 
Spencer v. Curtis, 57 Ind. 221; Ford v. Bur- 
leigh, 60 N. H. 27S; Evars v. Kamphaus, 50 
Pa. 370. It transfers property as much as 
the verdict of a jury, and will prevent the 
operation of the statute of limitations; 3 
Bla. Com. 16; Ilunt’s Lessee v. Guilford, 4 
Ohio 310 ; Jackson v. Gager, 5 Cow. (N. Y.) 
3S3 ; Davis v. Ilavard, 15 S. & R. (Pa.) 166, 
16 Am. Dec. 537. See Gray v. Reed, 65 Vt. 
17S, 26 Atl. 526. ■ A parol award following a 
parol submission will have the same effoct 
as an agreement of the same form direetly 
between the parties; Houghton v. Iloughton, 
37 Me. 72; Wells v. Lain, 15 Wend. (N. Y.) 
00; Goodell v. Raymond, 27 Vt. 241; Smitli 
v. Douglass, 16 111. 34; Smith v. Stewart, 5 
Ind. 220; Martin v. Chapman, 1 Ala. 27S; 

2 Coxe 360; Davy v. Faw, 7 Cra. (U. S.) 171, 

3 L. Ed. 305. 

The right of real property cannot thus 
pass by mere award; but no doubt an arbi- 
trator may award a conveyance or release 
of land and require deeds, and it will be a 
breach of agreemeut and arbitration boiul 
to refuse compliance; and a court of equity 


v%nll sometimes enforce this spe-ifically; 3 
East 15; Jones v. Mill Corp., 6 Pic-k. (M iss.) 
14S; Calhoun’s Lessee v. Dunning, 4 Dall. 
(Pa.) 120, 1 L. Ed. 767; Akely v. Akely, 16 
Vt. 450; Smith v. Bullock, id. 502; Sellick 
v. Addams, 15 Jolms (N. Y.) 197; Grntz v. 
Gratz, 4 Ilawle (Pa.) 411, 430; Shrltuji v. 
AIcox, 11 Conn. 240; McNear v. Bailey, 18 
Me. 251; Jesse v. Cater, 2S Ala. 475; Mur- 
ray v. Blackledge, 71 N. C. 402 ; Girdler v. 
Carter, 47 N. II. 305. Where iliere is a eon- 
trovorsy as to tlie claims embraced within a 
mortgage, and the award merely fixes the 
amount due, it does not vest the legal title 
to the mortgaged property in the mortgagor; 
Collier v. White, 97 Ala. 615, 12 South. 385. 

Arbitrament and award may be regularly 
pleaded at common law or equity to an 
action concerning the same suhject-matter, 
and will har the action; Brazill v. Isham, 
12 N. Y. 9; Crooker v. Buck, 41 Me. 355. 
To an aetion on the award at common law, 
in general, nothing can be pleaded dchors 
the award ; not even fraud; Owen v. Boer- 
um, 23 Barb. (N. Y.) 1S7; Shepherd v. 
Briggs, 2S Vt. S1; Woodrow v. O’Conner, 
id. 77G; contra, Strong v. Strong, 0 Cush. 
(Mass.) 560. Where an action has been re- 
ferred under rule of court and the reference 
fails, the action procoeds. 

Enforccmcnt of. An award may be en- 
forced by an action at law, which is the 
only remedy for disobedieuce when the sub- 
raission is not made a rule of court, and no 
statute provides a special mode of enforce- 
ment ; 5 B. & Ald. 507; 4 B. & C. 103; 3 
C. B. 745. Assumpsit lies whcn tbe suhmis- 
sion is not under seal; Piersons v. Ilobbes, 
33 N. II. 27; and dcbt on an award of mon- 
ey and on an arbitratiou bond; Nolte v. 
Lowe, 18 111. 437; covcnant where the sub- 
mission is by deed for brcach of any part of 
the award, aud casc for the non-perform- 
ance of the duty awarded. Equity will en- 
foree specific performance when a 11 remedy 
fails at common law; Com. Dig. Chanccry. 
2 I\; Story, Eq. Jur. § 145S; 2 Ilare 10S ; 
Bouck v. Wilber, 4 Jolms. Ch. (N. Y.) 405; 
Ballance v. Underhill, 3 Scam. (111.) 453; 3 
P. Wms. 137. But see 1 T. & R. 187; 5 Ves. 
S4G. An award must be sued upon only be- 
cause the arhitrator is not vestod with power 
to enforce his decrees by executiou, wliieh is 
the end of tlie law; Collius v. Oliver, 4 
Ilumph. (Tenn.) 430. 

An award uiuler a rulo of court may he 
euforced by the court issuing exeeution unon 
it as if it were a verdlct of n jury, or bv 
attachment for contempt; 7 Enst G07. By 
the various state statutes regulating arhi- 
trations, awards, whcre submission is mado 
bcfore a magistrate, may be euforced and 
judgment rendered tbcreon. 

Amcndmcnt and scttvig asidc. A court 
has no power to alter or amend an award ; 
Jackson v. Todd, 25 N. J. L. 130; Jarvis v. 
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Water Co., 5 Cal. 179; Brazill v. Isham, 12 
N. Y. 9; Crooker v. Buck, 41 Me. 35.1; Smith 
v. Ivron, 109 N. C. 103, 13 S. B. S39; but 
may recommit to thc referee in some cases; 
Swift v. Faris, 11 Tex. 1S; 1S Can. S. C. R. 
338. The conrt has no gcneral supervisory 
power ^ver an award and, if arbitrators 
keep within their jurisdiction, it will not 
be set aside for error of judgment cither of 
law or facts, but it may for palpable error 
of fact or miscalculation of figures or of 
law when it appears on its face; Fudickar 
v. Ins. Co., 02 N. Y. 392. 

“An arbitration partakes of judicial pro- 
ceedings,” and the award is rcgarded with 
great respect by the courts as the decision 
of persons chosen by the parties to settle 
thcir differences; but it can hardly be con- 
sidered of equal dignity with the judgment 
of a court, which speaks by force and power 
of the law; while an award speaks by con- 
sent and contract of the parties; Shively v. 
Knoblock, S Ind. App. 433, 35 N. E. 1028. A 
court will not revise an award for mere errors 
of judgment; Offut v. Proctor, 4 Bibb (Ky.) 
252; Vaughn v. Graham, 11 Mo. 576; Ches- 
ley v. Chesley, 10 N. H. 327; and miscon- 
duct or misbehavior of arbitrators in a stat- 
utory arbitration must be to do an inten- 
tional wrong; Smith v. Cutler, 10 Wend. 
(N. Y.) 5S9, 25 Am. Dec. 5S0 ; Vaughn v. 
Graham, 11 Mo. 576. 

It is not essential to an arbitration that 
it should adjust all matters in controversy; 
an award determining a single one of several 
may be conclusive so far; Pearce v. Mc- 
Intyre, 29 Mo. 423. 

An award will not be disturbed except 
for very cogent reasons. It will be set aside 
for misconduct , corruption, or irregularity 
of the arbitrator, which has or may have 
injured one of the parties; 5 B. & Ad. 48S; 
Jenkins v. Liston, 13 Gratt. (Va.) 535; Payne 
v. Metz, 14 Tex. 56; Walls v. Wilson, 2S Pa. 
514; Cutting v. Carter, 29 Vt. 72; it will 
not be set aside bccause one of the arbitra- 
tors was a relative; McGregor v. Sprott, 59 
Hun 617, 13 N. Y. Supp. 191 ; so where one, 
after publishing liis award, admits that it 
had been improperly obtained from him ; 
[1891] 1 Ch. 55S; it will be set aside for 
error in fact, or in attempting to follow the 
law, apparent on the face of tbe award; see 
supra; Arbitrator ; for unccrtainty or in- 
consistency ; for an excecding of his autlior- 
ity by the arbitrator; Shearer v. Ilandy, 22 
Pick. (Mass.) 417; Stewart v. Ahrenfeldt, 4 
Denio (N. Y.) 191 ; where it is made solely 
at the direction of one of the parties and not 
upon the arbitrator’s own judgment; Hart- 
ford Fire Ins. Co. v. Mercantile Co., 44 Fed. 
151, 11 L. R. A. 623; when it is not final 
and conclusive, without reserve ; when it is 
a nullity; wben a party or witness has öeen 
at fault , or has made a mistake; or when 
the arbitrator acknowledges that he has 
made a mistake or error in his decision. 


Where arbitrators have once made an. 
award they are functus officio and cannot 
afterwards make a second award, though 
the first was void because of defects; Flan- 
nery v. Sahagian, 134 N. Y. 85, 31 N. E. 319; 
Ilerbst v. Hagenaers, 137 N. Y. 290, 33 N. E. 
315. 

Equity has jurisdiction to set aside an 
award, on any of the enumerated grqunds, 
when the submission cannot be made a rule 
of a common-law court. As to the circum- 
stances under which awards may be ex- 
amined in equity, see 1 Raithby’s Vernon 
158, note (1), where many Englisk cases are 
collected. 

In general , in awards under statutory pro- 
visions, as well as in those under rules of 
court, questions of law may be reserved for 
the opinion of the court, and facts and evi- 
dence reported for their opinion and de- 
cision. 

ARBITRIUM (Dat.). Decision; award; 
judgment. 

For some cases the law does not prescrihe an ex- 
act rule, but leaves them to the judgment of sound 
men ; or in the language of Grotius, lex non exacte 
definit, sed arbitrio boni viri permittit; 1 Bla. Com. 
61. The decision of an arbiter is arbitrium, as the 
etymology indicates; and the word denotes, in the 
passage cited, the decision of a man of good judg- 
ment who is not controlled by technical rules of 
law, but is at liberty to adapt the general princl- 
ples of justlce to the peculiar circumstances of the 
case. 

ARB0R (Lat.). A tree; a plant; some- 
thing larger than an herb; a general term 
including vines, osiers, and even reeds. The 
mast of a ship. Brissonius. Timber. Ains- 
worth; Calvinus, Lex. 

Arbor civilis . A genealogical tree. Coke, 
Inst. 

A common form of showing genealogies is by 
means of a tree representing the different brancJies 
ot the family. Many of the terms in the law of de- 
scent are figurative, and derived hence. Such a tree 
is called, also, arbor co nsanguinitatis. 

ARCARIUS (Lat. arca) . A treasurer; 
one who keeps the public money. Spelman, 
Gloss. 

ARCHAI0N0MIA. The name of a eollec- 
tion of Saxon laws published during the 
reign of Queen Elizabeth, in the Saxon lan- 
guage, with a Latin version by Lambard. 
Dr. Wilkins enlarged this collection in his 
work entitled Leges Anglo-Saxonicai, contain- 
ing all the Saxon laws extant, together with 
thosè ascribed to Edward the Confessor, in 
Latin; those of William the Conqueror, in 
Norman and Latin, and of Henry I., Ste- 
phen, and Henry II., in Latin. 

ARCHBISH0P. The ckief of the clergy 
of a whole province. 

He has the inspection of the bishops of that prov- 
ince, as well as of the inferior clergy, and may de- 
prive them on notorious cause. The archbishop has 
also his own diocese, in which he exercises episcopal 
jurisdiction, as in his province he exercises archi- 
episcopal authority; 1 Bla. Com. 380; 1 Ld. Raym. 
541. In England he ls addressed as Most Reverend. 
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ARCHDEACON. A ministerial officer sub- 
ordinate to the bishop. 

Ia the primitive church, the archdeacons were 
empioyed by the bishop in the more servile duties of 
collecting and dlstributing aims and offerlngs. 
Afterwards they became, in effect, “eyes to the 
overseers of the Church Coweii. 

His jurisdiction ts eccleslastlcal, and Immedlately 
subordinate to that of the bishop throughout the 
whoie or a part of the dlocese. He is a mlnisterial 
officer ; 1 Bla. Com. 3S3. lle is addressed as Ven- 
erable. 

ARCHDEACON’S COURT. The lowest 
court of ecclesiastical jurisdiction in Eng- 
laud. Originally tlie archdeacon held a court 
as deputy of the bishop. Early in the 12th 
century the archdcacons possessed them- 
selves of a customary jurisdiction. An ap- 
peal lay to the Consistory Court. Itept. Eccl. 
Com. (1SS3) 25. 

ARCHES COURT. See Court of Arciies. 

ARCHIVES. The Rolls; any place where 
anclent records, cliarters, and evidences are 
kept. In libraries, the private depositary. 
Cowell; Spelman, Gloss. 

The records need not be ancient to constitute the 
place of keeping them the Archives. 

ARCHIVIST. One to whose care the 
arckives have been confided. 

ARCTA ET SALVA CUSTODIA (Lat.). 
In safe and close custody or keeping. 

When a defendant is arrested on a capias ad sat- 
isfacicndum (ca. sa.), he Is to be kept in arcta et 
salva custodia; 3 Bla. Com. 415. 

AREA. An enclosed yard or opening in 
a house; an open place adjoining to a kouse. 
1 Chit. Pr. 170. 

ARENTARE (Lat.). To rent; to let out 
at a certain rent. Cowell. 

Arentatio. A renting. 

ARGENTARII (Lat. argentum ). Money- 
lenders. 

Called, aiso, nummularii (from nummus, coln) 
mensarii (lenders by the month). They were so 
called whether living in Rome or in the country 
towns, and had their shops or tables in the forum. 
Argentarius is the singular. Argcntarium denotes 
the instrument of the loan, approaching in sense to 
our note or bond. 

Argentarius miles was the porter who car- 
ried the money from the lower to the upper 
treasury to ke tested. Spelman, Gloss. 

ARGENTUM ALBUM (Lat.). Unstamped 
silver; bullion. Spelman, Gloss.; Cowell. 

ARGENTUM DEI (Lat.). God’s money ; 
God's penny; money given as earuest in 
making a bargain. Cowell. 

A R G U M E NT. An effort to establish belief 
by a course of reasoning. 

See 33 Amer. L. Rev. 47G; State v. Burns, 
119 Iowa, GG3, 94 N. W. 239; Hopldus v. 
Hopkins, 132 N. C. 25, 43 S. E. 50G. 

ARG U M ENTATIVE. By way of reason- 
Ing. 

A plea must be (among other things) direct and 
positive, and not argumentative; 3 Bla. Com. 308; 
Steph. Pl. Andrew’s ed. § 20L 


ARGUMENTUM AB INCONVENIENTI. 

An argument arising from tlie iucoiiveniemv 
which the opposite construction of tlm law 
would create. 

It is to have effect only in a case where the law 
is doubtfui: where the law Is certain, such an 
argument Is of no force. Bacon, Abr. Baron and 
femc 11. 

ARIBANNUM. A fine for not setting out 
to join tlie army in obedience to the sum- 
mons of the king. 

ARIMANNI (Lat.). The possessors of lands 
liolden or derived from their lords. Clients 
joined to some lord for protection. By some, 
said to be soldiers holding lands from a lord; 
but the term is also applied to wornen aud 
slaves. Spelman, Gloss. 

ARISE. To come into existence or action. 
A case arising in the land or naval forces is 
a case proceeding, issuing or’ springing from 
acts, in violation of the laws and regulations, 
committed while in the forces or serv.ice. In 
re Bogart, 2 Sawy. 39G, Fed. Cas. No. 1,59G. 

ARISTOCRACY. A government in which 
a class of men rules supreme. 

Arlstotle classified governments accordlng to the 
person or persons in whom the supreme power is 
vested: in monarchies or kingdoms, in which one 
ruies supreme ; in aristocracies, in which a class of 
men rules supreme ; and in democracies, in which 
the people at large, the multitude, rule. The term 
aristocracy is derived from the Greek word àptaros, 
which, although finally treated as the superlative of 
àyadòg, good, originally meant the strongest, the 
most powerful; and in the compound term aristoc- 
racy it meant those who wieided the greatest power 
and had the greatest infiuence,—the privileged ones. 
The aristocracies in ancient Greece were, in many 
cases, governments arrogated by violence. If the 
number of ruling aristocrats was very smali, the 
government was caiied an oiigarchy. Aristotle says 
that in democracies the “demagogues lead the people 
to place themselves above the laws, and divide the 
people, by constantly spcaking against the rich; and 
in oligarchies the rulers always speak in the interest 
of the rich. At present,” he says, “the rulers, in 
some oligarchies, take an oath, ‘And I will be hostile 
to the pe'ople, and advise, as much as Is in my pow- 
er, what may be injurious to them.’ ” (Politics, v. 
ch. 9.) There are circumstances which may make an 
aristocracy unavoidable; but It has always this in- 
herent deficiency, that the body of aristocrats, being 
set apart from the peopie indeed, yet not sufficientiy 
so, as the monarcb is (who, besides, being but one, 
must needs rely on the classes beneath hlm), shows 
itself severe and harsh so soon as the people hecome 
a substantlal portion of the community. The strug- 
gie between the aristocratic and the democratic ele- 
ment Is a prominent feature of the middie ages; 
and at a later perlod it is equally remarkable that 
the crown, In almost every country of the European 
continent, waged war, generally with the asslstance 
of the commonalty, wlth the prlviieged class, or ar- 
istocracy. The real aristocracy Is that type of gov- 
ernment which has neariy entireiy vanlshed from 
our cis-Caucasian race; although the aristocratic 
elcment is found, likc the democratlc element, ln 
various degrees, in most of the exlstlng govern- 
ments. The term aristocracy fs at present fre- 
quently used for the body of prlvileged persons In 
the government of any Instltutlon,— for instance, in 
the church. In the first French Revolution, Aristo- 
crat came to mean any person not belonglng to the 
levellers, and whom the latter deslred to pull down. 
The modern French communlsts use the slang term 
Arlsto for aristocrat. The most complete and con- 
slstently developed arlstocracy ln hlstory was the 
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Republlc of Venicc,—a governmont consldercd by 
many early publicists as a model: it illustrated, 
bowever, in an eminent degree, tbe fear and conse- 
quent severity inberent in aristocracies. See Gov- 
krnment; Absolutism; Monarchy. 

ARISTO-D EMOCRACY. A form of gov- 
ernment wbere the power is dividcd be- 
tween tlie more powcrful men of tbe nation 
stnd the pcople. 

A RI Z 0 N A. One of the states of the Ameri- 
can L T nion. 

Tbis region was first visited by tbe Spanisb in 
1526, and was afterwards explorcd under tbe direc- 
tion of tbe viceroy of Mexico in 1540; nothing was 
done, bowever, towards settling tbe couutry until 
tbe year 15S0, whcn a military post vras established 
by tbe Spanisb on the site of the present city of 
Tucson. Under tbe untiring efforts of the Jcsuits, 
an unbroken line of settlements sprung up from 
Tucson to the Sonora line, the nortbern boundary 
of Mexico, a distance of about one bundred miles ; 
but owing to tbe frequent attacks of tbe Indians, 
and tbe Mexican revolution of 1821, tbese settlements 
were abandoned. The first United States settlers 
were persons on tbeir way to California in 1849. 
The United States acquired, by the treaty of Gua- 
dalupe Hidalgo, Feb. 2, 1848, a Iarge extent of couu- 
try from Mexico, including California and tbe ad- 
jacent territories, and by tbe Gadsden purcbase, 
Dec. 30, 1853, another large tract south of tbe for- 
mer. Until 1863, tbe territory of New Mexico in- 
cluded Arizona and also about 12,225 acres, which 
were detaehed and included in Nevada. Arizona 
was organized as a separate territory by tbe act of 
congress of Feb. 24, 1S63, U. S. Stat. at Large, 664. 
By this aet, the territory embraced “all that part 
of the territory of New Mexico situated west of a 
line running due south, from the point wbere tbe 
southwest corner of tbe territory of Colorado joins 
tbe northern boundary of the territory of New Mex- 
ico, to the southern boundary of tbe territory of 
New Mexico." The frame of government was sub- 
stantially the same as that of New Mexico, and the 
Iaws of New Mexico were substantially extended to 
Arizona. 

Tbe Enabling Act for Its admission to tbe Union 
was passed by Congress June 20, 1910. On August 
21, 1911, tbe joint resolution of Congress for its ad- 
mission was passed, to take effect upon Proclama- 
tion by tbe President tbat certain conditions had 
been complied with. The Proclamation was made 
February 14, 1912. Arizona became a state and 
adopted tbe constitution proposed for it by tbe con- 
sti.tutional convention held in the fall of 1910. The 
constitution was amended in 1912 by providing for 
tbe recall of public ofiBlcers and granting to each 
municipal corporation witbin the state the right to 
engage in industrial pursuits, and providing for 
woman suffrage. 

ARKANSAS. One of the United States of 
America; being the twelfth admitted to the 
Union. 

It was formed of a part of the Louisiana Territory, 
purcbased of France by the United States, by treaty 
of April 30, 1803, and from tbat time until 1812 it 
formed part of tbe Louisiana Territory; from 1812 
to 1819 it was part of the Missouri Territory. By 
act of congress of Marcb 2, 1819, a separate terri- 
torial government was estahlished for Arkansas; 
3 Stat. L. 493. It was admitted to the Union by act 
of congress of June, 1836, and the first constitution 
of the state was adopted on the 30th January, 1836. 
Section 16, article 5, amended February 10, 1913, 
which provides for a sixty day session of Legisla- 
ture; section 1, article 5, amended, providing for 
the initiative and referendum, February 19, 1909. 

ARLES. Earnest. 

Used in Yorkshire in the phrase Arles-penny. 
Cowell. In Scotland it has the same signification. 
Bell, Dict. See Earnest. 


ARM 0 F THE SEA. A portion of the sea 
projectiug inland, in which tbe tide ebbs and 
ilows. 

It includcs bays, roads, creeks, coves, 
ports, and rivers wlicre the water liows and 
reflows. An arm of the sea is considered as 
extending as far into the interior of a eoun- 
try as the water of fresh rivers is propelled 
backward by the tide; Ang. Tide Wat. (2d 
ed.) 73; reyroux v. Iloward, 7 Tet. (U. S.) 
324, S L. Ed. 700; 2 Dougl. 441; G Cl. & F. 
G2S; Tinicum Fishiug Co. v. Cart, G1 Pa. 21, 
100 Am. Dec. 597; Olc. Adm. 18. Arms of 
the sea, so closely embraced by land that a 
man standing on one shore can reasonably 
discem with the naked eye objeets and what 
is done on the opposite shore, are within 
county limits; Bish. Cr. L. § 146; 2 East, P. 
C. 805; Russ. & R. 243. Lord Coke said 
(Owen 122) that the admiral has no juris- 
diction when a man may see from one side 
to another. This was followed by Cockburn, 
C. J. } in L. R. 2 Ex. 164, 1GS. See Creek; 
Navigadle Waters ; River ; Sea ; Fauces 
Terr^e ; Territorlal Waters ; Admiralty. 

ARMED. Furnished with weapons of 
offence or defenee ; furnished with the means 
of security or protection. Webster’s Dict. 

The fact tliat thcre was on board a vessel 
but one rnusket, a few ounces of powder, 
and a few balls, would not make her an 
armed vessel ; IMurray v. The Charming Bet- 
sy, 2 Cra. (U. S.) 121, 2 L. Ed. 208. 

ARMED NEUTRALITY. An attitude of 
neutrality between belligerents which the 
neutral statc is prepared to maintain by 
arrned force if necessary. 

ARMED PEACE. A situation in wbich 
two or more nations, while actually at peace 
with each other, are armed for possible or 
probable bostilities. 

AR M IG E R ( Lat.). An armor-bearer ; an 
esquire. A title of dignity belonging to gen- 
tlemen authorized to bear arms. Kennett, 
Paroch. Antiq.; Cowell. 

In its earlier meaning, a servant who car- 
ried the arms of a knight. Spelman, Gloss. 

A tenant by scutage; a servant or valet; 
applied, also to the higher servants in con- 
vents. Spelman, Gloss; Wishaw. 

ARMISTICE. An agreement between bel- 
ligerent forces for a temporary cessation of 
hostilities. The condition of war between 
the parties continues in all other respeets 
and produces its usual legal effects. 

An armistice differs from a mere “suspen- 
sion of arms” ( q . v.) in tliat the latter is 
concluded for very brief periods and for local 
military purposes only, whereas an armistice 
not only covers a longer period, but is 
agreed upon for political purposes. It is 
said to be general if it relates to the whole 
area of the war, and partial if it relates to 
only a portion of that area. Partial armis- 
tices are sometimes called truces (q. v.) but 



ARMISTICE 


239 


ARMS 


there ls no hard and fast (listinctlon be- 
twcen armistices and truces. Arts. 30-41 of 
IV Ilague Conf. 1007 lay down ccrtain in- 
ternational rules on the subject of arinistic- 
es, thcir duration, their general or local 
character, tlie nccessary notilication, and the 
consequcnccs of a violation of the annistice. 
As these rulcs do not cover the whole ficld, 
they necd to bc supplemented by customary 
law. 2 Opp. 290-200. 

ARMS. Anything that a man wears for 
his defence, or takes in his liands, or uses 
in his anger, to cast at or strikc at another. 
Co. Litt. 101 ö, 1G2 a; Cromp. Just. P. G.j ; 
Cunning, Dict. 

The eonstitution of the United States, 
Amend. art 2, deelares that, “a well-regulat- 
ed militia being neccssary to the security of 
a free state, the right of the pcople to keep 
and bear arms shall not be infringed.” This 
is said to be not a right granted by the con- 
stitution, and not dependent upon that iu- 
strument for its existenee. The amendment 
means no more than that this right shall not 
be infringed by congress; it restricts the 
powers of the national government, leaving 
all matters of police regulations, for the pro- 
tection of the people, to the states; U. S. v. 
Cruikshank, 02 U. S. 553, 23 L. Ed. 5SS. 

An act forbidding the carrying of pistols, 
dirks, etc., is not repuguant to this article; 
the “arms” referred to are the arms of a 
soldier, etc.; English v. State, 35 Tex. 473, 
14 Am. Rep. 374. A statute prohibiting the 
wearing of concealed deadly weapons is con- 
stitutional; Wright v. Com., 77 Pa. 470; An- 
drews v. State, 3 Ileisk. (Tenn.) 1G5, 8 Am. 
Rep. 8; Ilill v. State, 53 Ga. 472; Fife v. 
State, 31 Ark. 455, 25 Am. Itep. 55G ; Walls 
v. State, 7 Blackf. (Ind.) 572; Owen v. 
State, 31 Ala. 387; contra , F>liss v. Com., 2 
Litt. (Ky.) 00, 13 Am. Dec. 251. See Story, 
Const. 5th ed. § 1S95; Rawle, Const. 125. 

A provision in a state bill of rights that 
“the people have a right to bear arms for 
their defense and security” is a limitation 
on legislative power to enact laws prohibit- 
ing the bearing of arms in the militia, or 
any other military organization provided for 
by law, but it is not a limitation on legisla- 
tlve power to prohibit and punish the pro- 
miscuous carrying of arms or other deadly 
weapons; City of Salina v. Blaksley, 72 
Kan. 230, S3 Pac. G10, 3 L. R. A. (N. S.) IGS, 
115 Am. St. Rep. IQG. This right is not vio- 
lated by a statute proliibiting unauthorizcd 
bodies of men to associate together as a mil- 
itary organization, or to drill and parade 
with arms in cities and towns; Com. v. 
Murphy, IGG Mass. 171, 44 N. E. 13S, 32 L. 
R. A. 600. 

One who carries a pistol coneealed in a 
satchel supported and carried by a strap 
over his shoulder, is guilty of carrying a 
conccaled weapon about his person, although 
the satchel is locked and the key is in his 


pocket; Warren v. State, 94 Ala. 79, 10 
South. S3S; Boles v. State, SG Ga. 255, 12 
S. E. 3G1. The fact that one earrles a c* u 
cealed weapon for the purpose of sclling it 
doos not excnse his act; Siate v. I)ixon, 114 
N. C. 850, 10 S. E. 304; nor does tlie fact 
that he has repaircd it and Is returning it 
in liis pockct; Strahan v. State, Gs 
347, 8 South. 844; contra , State v. Robcris, 
30 Mo. App. 47. The carrying of a pistol in 
tlie pocket for target practice does not con- 
stitute the offence of carrying a concealcd 
weapon ; State v. Murray, 30 Mo. App. 127. 
See Danguroüs Weai’ON ; Weapon. 

Signs of arms, or drawings, paintod on 
shields, banners, and the like. Ileraldic 
beari ngs. 

The arms of the United States are de- 
scribed in the resolution of congress of June 
20, 17S2. 

ARMY. A large force of armed men de- 
signed and organized for military servicc on 
land. 

The term “army” or “armies” has never 
been used by congress to include the navy or 
marines; In re Bailey, 2 Sawy. 205, Fed. 
Cas. No. 728. 

See Articles of War ; MiLiTAr.Y Law ; Mar- 
tial Law ; Courts-Martial ; Rank ; Regu- 

LATIONS. 

ARPENNUS. A measure of land of un- 
certain amount It was called arpent also. 
Spelman, Gloss. ; Cowell. 

In French Law. A measure of difTereat 
amount in each of the sixty-four proviuces. 
Guyot, Röpert Arpcntcur. 

The mcasure was adopted In Loui.siana; 
Strother v. Lucas, G Pet. (U. S.) 7G3, 8 L. 
Ed. 573. 

ARPENT. A quantity of land containlng 
a French acre. 4 Ilall, L. J. 51S. 

ARPENTATOR. A measurer or surveyor 
of land. 

ARRA. See Arrhjs. 

ARRAIGN. To call a prisoner to the bar 
of the eourt to answer the niatter charged 
in the iudictment. 2 Ilale, Pl. Cr. 21G. To 
set in order. An assize may be arraigned. 
Littleton, § 242; 3 Mod. 273; Ttrmcs dc la 
Lcy; Cowell. 

ARRAIGNMENT. Calling the dcfendant 
to the bar of the court, to answer the accu- 
sation contained in thc indictment. 

r The first step in tlie procecding cousists 
in calling the dofcndant to the bar by his 
name, and commandiug him to hold up his 
hand. 

This ls done for the purpose of completely lden- 
tifying the prisoner as the person named ln the 
indictment. The holding up his hand is not, how- 
ever, indispensabie ; for if the prisoner shouid re- 
fuse to do so, he may be identifled by any admission 
that he ls the person lntended ; 1 W. Bia. 33. See 
Archb. Cr. Pl. 123. 
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The 8econd step is the reading the indict- 
ment to the accused person. 

This is done to enable him fully to undcrstand the 
charge to be produced against him. The mode in 
which It is read is, after saying, "A B, hold up your 
hand," to proceed, "you stand indidted by the name 
of A B, late of, etc., for that you, on, etc.,” and 
then go through the whole of the indlctment. 

The third step is to ask the prisoner, 
“How say you (A B), are you guilty, or not 
guilty? ” 

Upon this, if the prisoner coufesses the charge, 
a Qd it appears to the satisfaction of the judge that 
h^ rightly comprehends the effect of his plea, the 
coufession is recorded, and nothing further is done 
till judgment. If, on the contrary, he answers, 
“Not guilty,” that plea is entered for him, aud the 
clerk or attorney-general replies that he is guilty; 
when an issue is formed; Com. v. Battis, 1 Mass. 
95 ; se v e 4 Bla. Com. c. xxv. The holding up of the 
hand id no longer obligatory in England, though 
still maintained in some of the United States with 
the qualitication that if the defendant refuses tö 
hold up his hand, but confesses that he Is the per- 
son named, it is enough; Whart. Cr. Pl. & Pr. (9th 
ed.) § G99. In cases where arraignment of the de- 
fendant is required, a failure to arraign is fatal; 
Graeter v. State, 54 Ind. 159; Grigg v. People, 31 
Mich. 471; Anderson v'. State, 3 Pinn. (Wis.) 367; 
Smith v. Smte, 1 Tex. App. 40S; People v. Gaines, 
52 Cal. 480. See, contra, State v. Cassady, 12 Kan. 
550. In cases of a mistrial (Hayes v. State, 58 Ga. 
35), or removal to another court (Davis v. State, 39 
Md. 355), there need not be a fresh arraignment. 

If the defendant, when called upon, makes no an- 
swer, and it is a matter of doubt whether or not he 
is mute of malice, the court may direct a jury to be 
forthwith impanelled and sworn, to try whether the 
prisoner is mute of malice or ex visitatione Dei; 
and such jury may consist of any twelve men who 
may happen to be present. If a person is found to 
be mute ex visitatione Dei, the court in its discre- 
tion will use such means as may be sufficient to en- 
able the defendant to understand the charge and 
make his answer; and if this is found impracti- 
cable, a plea of not guilty will be entered, and the 
trial proceed. But if the jury return a verdict that 
he is mute fraudulently and willfully, the court will 
pass sentence as upon a conviction; Ellenwood v. 
Com., 10 Metc. (Mass.) 222 ; Archb. Cr. Pl. 129; 
3 C. & K. 121 ; Rosc. Cr. Ev. (8th ed.) 199. See the 
case of a deaf person who could not be induced to 
plead; 1 Leach, Cr. Cas. 451; of a person deaf and 
dumb; id. 102; Com. v. Hill, 14 Mass. 207; 7 C. 

& P. 503 ; 6 Cox, Cr. Cas. 3S6; 3 C. & K. 328 ; State 
v. Draper, 1 Houst. Del. Cr. Cas. 291. See Deaf 
and Dümb ; Guilty ; God and My CouNTRy; 
Mute ; Peine Forte et Dure. 

ARRAMEUR. An ancient officer of a port, 
whose business was to load and unload ves- 
sels. 

There were formerly, in several ports of Guyenne, 
certain officers, called arrameurs, or stowers, who 
were master-carpenters and were paid by the mer- 
chants, who loaded the ship. Their business was 
to dispose properly, and stow closely, all goods in 
casks, bales, boxes, bundles, or otherwise ; to bal- 
ance both sides, to fill up the vacant spaces, and 
arrange everything to the best advantage. It was 
not but that the greatest part of the ship’s crew 
understood this as well as these stowers, but they 
would not meddle with it, nor undertake it, to 
avoid falling under the merchant’s displeasure, or 
being accountable for any ill accident that might 
happen by that means. There were also sacquiers, 
who were very ancient officers, as may be seen in 
the Theodosian code, ünica de Scaccariis Portus 
Romce, lib. 14. Their business was to load and un- 
load vessels loaded with salt, corn, or fish, to pre- 
vent the ship’s crew defrauding the merchant by 
false tale, or cheating him of bis merchandise other- 
wise; Laws of Oleron, in 1 Pet. Adm. App. xxv. 
See Stevedorb. 


ARRANGEMENT. The natural meaning 
of tlie word is “setting in order.” 1 El. & 
Bl. 540. 

ARRANGEMENT, DEED OF. A term 
used in England to exprcss an assignment 
for the benefit of creditors. 

ARRAS. In Spanish Law. The donation 
which the husband makes to liis wife, by 
reason or on account of marriage, and in 
consideration of the dote , or portion, which 
he receives from her. Aso & Man. Inst. b. 
1, t. 7, c. 3. 

The property contributed by the husband 
ad sustinenda o nera matrimonii (for bear- 
mg the expenses). 

The husband is under no obligation to give arras; 
but it is a donation purely voluntary. He is not 
permitted to give in arras more than a tenth of his 
property. The arras is the exclusive property of 
the wife, subject to the husband’s usufruct during 
his life; Burge, Confl. Laws 417. 

ARRAY. The whole body of jurors sum- 
moned to attend a court, as they are array - 
ed or arranged on the panel. See Challeng- 
es ; Dane, Abr. Index; 1 Chit. Cr. Law 53G; 
Comyns, Dig. Challenge , B. 

ARRAYER. An English military officer 
in the early part of the fifteenth century. 
Ilis duties were similar to those of the mod- 
ern Dord Lieutenant of a county. 

ARREARAGES. Arrears. 

ARREARS. The remainder of an account 
or sum of money in the hands of an account- 
ant. Any money due and unpaid at a given 
time. Cowell; Spelman, Gloss. 

“In arrear” means overdue and unpaid. 
Hollingsworth v. Willis, 64 Miss. 157, 8 
South. 170. 

ARREST. To deprive a person of his lib- 
erty by legal authority. 

The taking, seizing or detaining the person 
of another, touching or putting hands upon 
him in the execution of process, or any act 
indicating an intention to arrest. U. S. v. 
Benner, Bald. 234, 230, Fed. Cas. No. 14,568. 

“A restraint of the person, a restriction of 
the right of locomotion which cannot be im- 
plied in the mere notification, or summons 
on petition, or any other service of such pro- 
cess, by which no bail is required nor re- 
straint of personal liberty.” Ilart v. Flynn’s 
Ex’r, 8 Dana (Ky.) 190. “An arrest is an 
imprisonment.” Bliglit v. Meeker, 7 N. J. 
L. 07. The term implies restraint of liberty 
by an officer of the law, but touching the 
person is not necessary unless required to 
aequire control of the person of the one ar- 
rested. State v. Buxton, 102 N. C. 129, 8 
S. E. 774; McAleer v. Good, 216 Pa. 473, 65 
Atl. 934, 10 L. R. A. (N. S.) 303, 116 Am. 
St. Rep. 7S2; Butler v. Washburn, 25 N. H. 
251; Bissell v. Gold, 1 Wend. (N. Y.) 210, 19 
Am. Dec. 480; 5 U. C. Q. B. 341; Strout v. 
Gooch, 8 Me. 126; 4 C. B. N. S. 1S0, 205, 
where the subject is examined by Willes, J., 
who expressly dissents from Sir Jarnes 
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Mansfield ln 2 B. & P. N. R. 211, the authori- 
ty usually relied upon contra . YVhat is ac- 
tually required is inore tersely expressed in 
La\A*son v. Buzines, 3 Harr. (Dcl.) 410, when 
he says that tlie ofiicer “must make liim his 
prisoner in an unequivocal form.” 

As ordinarlly uscd, the terms arrest and attach- 
ment coineide In mcaning to some extent; though 
In strictness, as a distinction, an arrest may be said 
to be the aet resultlng from the service of an at- 
taehment. And in the more cxtended sense whlch 
is sometimes glven to attachment, ineluding the aet 
of taking, it would seem to differ from arrest in that 
it is more peeullarly applieable to a taking of prop- 
erty, whiie arrest is more commonly used in speak- 
ing of persons. 

The terms are, however, often interchanged when 
speaking of the taking a man by virtue of iegal au- 
thority. Arrest is also applled in some instances to 
a selzure and detentlon of personal chattels, espe- 
cially of ships and vesscHs; but this use of the term 
is not common in modern law. 

In Civil Practice. Thc apprchension of a 
person by virtue of a lawful authority to 
answer the demand against him in a civil 
action. Gentry v. Grifiith, 27 Tex. 402. 

One of the means which the law gives the 
creditor to secure the person of liis debtor 
while the suit is pcnding, or to cornpel him 
to give seeurity for his appearance after 
judgment. La. Civ. Code art. 211. 

Acts which amount to a taking into cus- 
tody are necessary to constitnte an arrest; 
but there need be no actual force or mannal 
touching the body : it is enough if the party 
be within the power of the officer and sub- 
mit to tbc arrest; Cas. tcmp. Hardw. 301; 
5 B. & P. 211; Huntington v. Blaisdell, 2 
N. II. 318; Ilart v. Flynn’s Ex’r, 8 Dana 
(Ky.) 190; Strout v. Gooch, 8 Me. 127; Bis- 
sel v. Gold, 1 Wcnd. (N. Y.) 215, 19 Am. 
Dec. 4S0; Field v. Ireland, 21 Ala. 240; 
Courtoy v. Dozier, 20 Ga. 3G9 ; Cooper v. 
Adams, 2 Blackf. (Ind.) 294; but mere 
words without submission are not suflicicnt; 
2 Hale, Pl. Cr. 129; Jones v. Jones, 35 N. C. 
44S ; State v. Buxton, 102 N. C. 129, 8 S. 
E. 774. 

Whom to be made by. It must be made 
by an officer having proper authority. This 
is, in the United States, thc sheriff, or one 
of his deputies, general or spccial, or by a 
mcre assistant of the oflicer, if lie be so near 
as to be considered as acting, though he do 
not actually make the arrcst; Cowp. G5. 

- The process of the # United States courts is 
exccuted by a marshal. As to the power of 
thc sergcant-at-arms of a lcgislative body 
to arrest for contempt or other causc, see 1 
Ivent 23G. An order of the United States 
House of Representatives declaring a wit- 
ness before one of its committccs in con- 
tempt for not answering certain questions, 
and ordering his arrest and imprisonment 
is void and affords no defence to the ser- 
geant-at-arins in an action for false impris- 
onment against him; Kilbourn v. Thompson, 
103 IT. S. IGS, 2G L. Ed. 377, wliere there is 
a full review of the cases. 

TFfto is liable to . AIl persons found with- 
" Boüy.—16 


in the jurisdiction are liable to arrest, ex- 
cepting certain specified classes, includiug 
ambassadors and their servants; 1 Ii. òc C. 
;>54; 3 D. & R. 25, 833; Ilolbrook, Nelson & 
Co. v. Ilenderson, 4 Sandf. (N. Y. > G19; 
attorncys at law; barristcrs attending court 
or on eircuit; 1 II. Bla. G3G; see Elam v. 
Lewis, 19 Ga. G08; 8 Sim. 377; 1G Ves. 412; 
Secor v. Bell, 18 Johns. (N. Y.) 52; bail at- 
tending court as sucli; 1 II. P,Ia. G3G; 1 
Maule & S. G3S; banlcrupts until the time for 
surrender is passed, and undor some other 
circumstanccs; 8 Term 475, 534; In re Kim- 
ball, 2 Bcil 3S, Fed. Cas. No. 7,707; bishops 
(but not in U. S.) ; comuls-gcncral; 9 East 
447 ; tliough doubtful, and the privilege does 
not cxtend to consuls; 1 Taunt. 10G; 3 Maule 
& S. 2S4; McKay v. Garcia, G Ben. 550, Fed. 
Cas. No. 8,S4-1 ; clergymcn in Englaml while 
])erformiug divine service; Bacon. Abr. Tres - 
pass; 24 & 25 Vict. c. 100 (which extended 
the provisions of 9 Geo. IV. c. 31, § 23, so 
as to include ministers not of the Establish- 
ed Church) ; clcctors attonding a public elec- 
tion ; Swift v. Chamberlain. 3 Conn. 537; 
cj'ccutors sued on the testator’s liability; 
hcirs sued as such ; hundrcdors sued as 
sncli; insolvcnt dcbtors lawfully discharged; 
3 Maule & S. 595; and see 4 Tauut. 031; 
Duncan v. Klinefclter, 5 Watts (I’a.) 141, 
30 Am. Dec. 295; Wilmarth v. Burt, 7 Metc. 
(Mass.) 257; not when sucd on subscquent 
liabilities or promises, G t Taunt. 503; see 
Glazier v. Stafford, 4 Ilarr. (Del.) 240; Irisli 
pccrs; stat. 39 & 40 Gco. III. c. G7, § 4; 
judgcs on process from their owu court; 
Tracy v. Whipple, S Johns. (N. Y.) 3S1; 
Gratz v. Wilson, G N. J. L. 419; marshal of 
the King’s Bench; mcmbcrs of congress and 
state legislatures while attendiug the respcc- 
tivc assemblies to which they belong; U. S. 
v. Cooper, 4 Dall. (Pa.) 341, Fed. Cas. No. 
14,SG1, 1 L. Ed. S59; King v. Coit, 4 Day 
(Conn.) 133; Gibbes v. Mitehell, 2 Bay (S. 
C.) 400; McPherson v. Nesmith, 3 Gratt. 
(Va.) 237; Lewis v. Elmendorf, 2 Johns. 
Cas. (N. Y.) 222; Hoppin v. Jenckes, S R. 
I. 453, 5 Am. Rep. 597 (but the exemptiou 
does not apply wliile a member of Congress 
is in his state on private business with leave 
of absencc; Worth v. Norton, 5G S. C. 5G, 33 
S. E. 792, 45 L. R. A. 5G3, 7G Am. St. Rep. 
524; nor does it give a privilegc from serv- 
ice of summons in a civil action; Rliodes v. 
Walsh, 55 Minn. 542, 57 N. W. 212, 23 L. R. 
A. G32; Gentry v. Grifiith, 27 Tex. 4G1) ; mili- 
tiamcn wliile engaged in the perfonnance of 
military duty; ofliccrs of the ariny and mili- 
tia, to some extent; 4 Taunt. 557; but see 8 
Term 105; Morgan v. Eckart, 1 Dall. (U. S.) 
295, 1 L. Ed. 144; White v. Lowther, 3 Ga. 
397; Ex parte McRoberts, 1G Ia. G00; Peo- 
ple v. Campbell, 40 N. Y. 133; partics to a 
suit attending court; 11 East 439; Coxe 142; 
Richards v. Goodson, 2 Va. Cas. 3S1 ; Hurst’s 
Case, 4 Dall. (U. S.) 3S7, 1 L. Ed. S7S ; Ex 
parte McNeil, G Mass. 245; id., 2G4; Wilson 
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v. Nettleton, 12 111. G1 ; Sadler v. Ray, 5 
Ricli. (S. C.) 523; including a conrt of in- 
solvency; 2 Marsh. 57; G Taunt. 336; 1 V. 

6 B. 31G; Wood v. Neale, 5 Gray (Mass.) 
53S; or a refercnee; Vincent v. Watson, 1 
Rich. (S. C.) 194; the former prcsident of 
a foreign republic while residing in one of 
the U. S.; Hatch v. Baez, 7 IIuu (N. Y.) 
59G; but a party arrested on a crimiual 
charge, and discharged on bail, may be ar- 
rested on c-ivil process before lie leaves the 
court room; Moore v. Green, 73 N. C. 394, 
21 Am. Rep. 470; soldiers; Wbite v. Lowther, 
3 Ga. 397; sovereigns , including, undoubtedly, 
governors of the states; the Warüen of thc 
Fleet; icitnesscs attending a judicial tribu- 
nal; 3 B. & Ald. 252; Bowes v. Tuckerman, 

7 Johns. (N. Y.) 53S; In re Dickenson, 3 
Harr. (Del.) 517; by legal compulsion; Ex 
parte McNeil, 6 Mass. 2G4; U. S. v. Edme, 
9 S. & R. (Pa.) 147; Page v. Randall, G Cal. 
32; Sanford v. Chase, 3 Cow. (N. Y.) 3S1 ; 
women; O’Boyle v. Brown, Wright (Ohio) 
4G5; Wheeler v. Hartwell, 17 N. Y. Super. 
Ct. 6S4; but see Eypert v. Bolenius, 2 Abb. 
N. C. 193; Blight v. Meeker, 7 N. J. L. 97; 
and perhaps other classes, under local stat- 
utes; married women , on suits arising from 
contracts; 1 Term 4SG; 6 id. 451; 7 Taunt. 
55; but the privilege may be forfeited by her 
conduct; 1 B. & P. 8 ; 5 id. 3S0; and the 
grounds of these early decisions are neces- 
sarily affected by the modem statutes per- 
mitting married women to contract and sue 
and be sued as if sole , but altliough the 
Pennsylvania act of 1SS7 in section 2 author- 
izes her so to be sued on her contract and 
for all torts, it has been held that a married 
woman is notwithstanding that section priv- 
ileged from arrest under a capias; Lorenz v. 
Betz, 2 W. N. C. (Pa.) 274. Reference must 
be had in many of the above cases to stat- 
utes for modifications of the privilege. In all 
cases where the privilcge attaches in consid- 
eration of an attendance at a specified place 
in a certain character, it includes the stay 
and a reasonable time for going and return- 
ing; 2 W. Pda. 1113; Smythe v. Banks, 4 
Dall. (Pa.) 329, 1 L. Ed. 854; Lewis v. Elm- 
endorf, 2 Johns. Cas. (N. Y.) 222; Crocker 
v. Duncan, G Blackf. (Ind.) 278; In re Dick- 
enson, 3 Harr. (Del.) 517; but not including 
delays in the way; 3 B. & Ald. 252; Smythe 
v. Banks, 4 Dall. (Pa.) 329, 1 L. Ed. S54; 
or deviations; Chaffee v. Jones, 19 Pick. 
(]NIass.) 2G0. A person brought from one 
state into another under federal process in 
an extradition proceeding, and discharged 
therefrom, cannot be arrested under civil 
process until he has reasonable time to re- 
turn to the state from which he came; In 
re Baruch, 41 Fed. 472. 

Where and when it may be made. An 
arrest may be made in any place, except in 
the actual or constructive presence of a 
court, where the defendant is necessarily in 
attendance on business, the privilege extend- 


ing to going thereto and retuming; 3 Bla. 
Com. 2S9; but this privilege does not avail 
one brought into court on criminal process 
and discliarged on bail; Moore v. Green, 73 
N. C. 394, 21 Am. Rep. 470. An officer may 
not break open an outer door to arrest one 
whose domicile is there; Oystead v. Shed, 
13 Mass. 520, 7 Am. Dec. 172; Gordon v. Clif- 
ford, 28 N. H. 402; aliter , under statute; 
Ilawkins v. Com., 14 B. Mon. (Ky.) 395, 61 
Am. Dec. 147; Phillips v. Ronald, 3 Bush 
(Ky.) 244, 96 Am. Dec. 21G; but he may 
break inner doors to find the defendant when 
the outer door is open; Williams v. Speneer, 

5 Johns. (N. Y.) 352; S Taunt. 250; Cowp. 
1; and this includes the door of the room of 
a lodger; id. ; but not the inner door of the 
house of a stranger upon suspicion that the 
defendant is there; 6 Taunt. 24G. He may 
break the outer door of the house of defend- 
ant, who has escaped after arrest and taken 
refuge there; Allen v. Martin, 10 Wend. (N. 
Y.) 300, 25 Am. Dec. 5G4. It could not be 
made on Sunday or any public holiday; Stat. 
29 Car. II. c. 7; contra (under a statute), 
King v. Strain, 6 Blackf. (Ind.) 447. 

An officer with a proper writ may stop a 
train to arrest the railroad engineer running 
it; 20 Ohio L. J. 464; St. Johnsbury & L. 
C. R. Co. v. Hunt, 60 Vt. 5SS, 15 Atl. 18G, 
1 L. R. A. 1S9, 6 Am. Rep. 138. 

Discliarge from arrest on mesne process 
may be obtained by giving sufficient bail, 
which tlie officer is bound to take; 3 Maule 

6 S. 2S3; 6 Term 355; 15 East 320; but 
when the arrest is on final process, giving 
bail does not authorize a discharge. 

If the defendant otherwdse wdthdraw him- 
self from arrest, or if the officer discharge 
him, wfithout authority, it is an escape ; and 
the sheriff is liable to the plaintiff. See 
Escape. If the party is withdrawn forcibly 
from the custody of the ofticer by third per- 
sons, it is a reseue. See Rescue. 

Extended facilities are offered to poor 
debtors to obtain a discharge under the stat- 
utes of most if not all of the states of the 
United States. In consequence, except in 
cases of apprehended fraud, as in the con- 
cealment of property or an intention to ab- 
scond, arrests are infrequently made. See, 
as to excepted cases, Annstrong v. Ayres, 19 
Conn. 540; Bramhall v. Seavey, 28 Me. 45. 

Generally. An unau'thorized arrest, as un- 
der process materially irregular or informal; 
Russell v. Hubbard, 6 Barb. (N. Y.) 654; 
Welch v. Scott, 27 N. C. 72 ; Somervell v. Hunt, 
3 H.& McH. (Md.) 113; Tackett v. State, 3 
Yerg. (Tenn.) 392, 24 Am. Dec. 5S2; Lough v. 
Millard, 2 R. I. 436; Grumon v. Raymond, 1 
Conn. 40, 6 Am. Dec. 200; or process issuing 
from a court which has no general jurisdic- 
tion of the subject-matter; 10 Co. 68; 10 B. 
& C. 28; Fisher v. McGirr, 1 Gray (Mass.) 
1, G1 Am. Dec. 381; Tracy v. Williams, 4 
Conn. 107, 10 Am. Dec. 102; Flack v. Ankeny, 
Breese (111.) 187; Duckworth v. Johnston, 
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7 Ala. 5SJ ; Carnp y. Moseley, 2 Fla. 171; 
State v. McDonald, 14 N. C. 471; Rodraau 
v. Ilarcourt, 4 R. Monr. (Ky.) 220; State v. 
'Weed, 21 N. II. 2G2, 515 Ara/l)ec. ISS; Brady 
v. Davis, 0 Ga. 73; Gurney v. Tutts, 37 Me. 
130, 5S Ara. Dec. 777; Ex parte Rurford, 3 
Cra. (U. S.) 4 JS, 2 L. Kd. 405; Grcene v. 
Rriggs, 1 Curt. C. C. 311, Fcd. Cas. No. 5,- 
7G4; is void; liut if tlie failure of jurisdie- 
tion be as to person, place. or process, it 
raust appear on tlie warrant, to have tliis 
effect ; Rull. N. T. 83; Savacool v. Roughton, 
5 Wend. (N. T.) 175, 21 Am. Dee. 181; 

Churchlll v. Churchill, 12 Vt. GGl; Barnes 
v. Barber, 1 Gilraan (111.) 401; Miller v. 
Griee, 1 Rich. (S. C.) 147; Reed v. Rice, 2 
J. J. Marsh. (Ky.) 44, 10 Am. Dec. 122; 
Gruraou v. Itayiuond, 1 Conu. 40, G Ara. D(»c. 
200; Tuell v. Wrink, G Rlackf. (Ind.) 240; 
State v. Tuell, id. 344; Wells v. Jackson, 3 
Munf. (Va.) 45S; Ilalsted v. Brice, 13 Mo. 
171; Conncr v. Com., 3 Rinn. (Pa.) 3S; Don- 
ahoe v. Shed, S Metc. (Mass.) 320; Iluraes 
v. Taber, 1 R. I. 4G4 ; 3 Rurr. 17GG; 1 W. 
Bla. 555. The arrest of the wrong person; 
2 Scott N. S. SG; 1 M. & G. 775; Melvin v. 
Fisher, S N. II. 40G; Scott v. Ely, 4 Wend. 
(N. Y.) 555; Gurnsey v. Lovell, 0 id . 310; 
renders the oüicer liable for a trespass to 
the party arrested. Sce 1 Rennett & II. 
Lead. Crira. Cas. 1S0-184. 

In Criminal Cases. The apprehending or 
detainiug of the person in order to be forth- 
eoming to answer an alleged or suspected 
crime. Quoted and adopted, as is also tlie 
distiuction which follows, in County of ]Mont- 
gomery v. Robinson, S5 111. 174; Ilogan v. 
Stophlet, 179 111. 150, 53 N. E. G04, 44 L. 
R. A. S09; Ex parte Sherwood, 29 Tex. App. 
334, 15 S. W. 812. 

The word arrest is said to be more properly used 
in civii cases, and ap'prelicnsion in criminai. Tbus, 
a man is arrcsted under a capias ad respondcndum, 
and apprehended under a warrant cbarging him 
with larceny. 

W/io may make . The person to whom 
the warrant is addressed is the proper per- 
son in case a warrant hast been issued, 
whether he be described by narae; Salk/ 
17G; Frost v. Thoraas, 24 Wend. (N. Y.) 
41S; State v. Kirbv, 24 N. C. 201; or by his 
olliee; 1 B. & C. 2S8; Russell v. Ilubhard, 
G Barb. (N. Y.) G54. But, if the authority 
of the warrant is insutlicient, he may be lia- 
hle as a trespasser. See supra. A known 
otlicer need not show a warrant in making 
an arrest, but a special otlicer raust if dc- 
raanded; State v. Dula, 100 N. C. 423, G S. E. 
S9. 

Any peace oflicer, as a justlce of the peace; 

1 Ilale, Pl. Cr. SG; sheriff ; 1 Saural. 77; 1 
Taunt. 4G; coroner; 4 Bla. Cora. 292; con- 
stable; 32 Eng. L. & Eq. 7S3; Danovan v. 
Jones, 3G N. II. 24G; or watclinian; 3 Taunt. 
14; 3 Carapb. 420; raay without a warrant 
arrest any person coininitting a felony in 
his presence; Wakely v. Hart, 6 Binu. (Pa.) 


31S; 3 Ilawkins, Pl. Cr. 1G4; Shanley v. 
Wells, 71 111. 78; Statc v. Underwood, 75 Mo. 
231; Boyd v. State, 17 Ga. 194; or eorn- 
initting a breach of tho peace, during its ecu- 
tiuuanco or iinraediatcly afterwnrds; 1 ('. 
& P. 40; Taylor v. Stroug, 3 Wcnd. (N. Y.i 
3S4 ; Knot v. Gay, 1 Iloot (Cunn.) GG; City 
Council v. I’ayuc, 2 Nott. & M C. (S. ('.) 475; 
U. S. v. Ilart, Pet. C. C. 3lKi, Fed. Cas. No. 
15,31(1; or if lie is sullicicutly ra*ar to ln-ar 
what is said and the souud of the blows, al- 
though he caunot sce for the darknc.-s; State 
v. McAfee, 107 N. C. 812, 12 S. E. 435, 10 L. 
R. A. GU7 ; Johuson v. State, 30 Ga. 43(J; 
Whlte v. Kent, 11 Ohio St. 550; Rrooks v. 
Com., G1 Pa. 352, 100 Ara. Dcc. G45; or even 
to prevent tlie coiuraission; and such orticer 
raay arrest any one whoui he roasonably sus- 
pects of having coinraitted a felony, whether 
a felony has actually heen corainitted or not; 
3 Carapb. 420; Itolian v. Sawiu, 5 Cusb. 
(Mass.) 2S1; Eanes v. State, G Iluniphr. 
(Tenn.) 53, 44 Ani. Dec. 289; Wakely v. 
Ilart, G Riun. (Pa.) 31G ; Ilolley v. Mix, 3 
Wciul. (N. Y.) 350, 20 Ain. Dec. 702; wlieth- 
er acting on his own knowlodge or facts coin- 
niunicated hy others; G R. & C. G35; but not 
unless the oftence anionnt to a felony; 5 
Exch. 37S; Itolian v. Sawin. 5 Cu.sh. (Mass.) 
2S1; Cora. v. Carey, 12 id. 210; Cora. v. Mc- 
Laughlin, 12 id. G15. See Russ. & R. 329; 
Wright v. Cora., S5 Ky. 123, 2 S. W. 904. Rut 
a eonstable cannot arrest for an ordinary 
raisdenieanor without a warrant, unless pres- 
ent at the time of the offence; Winn v. llob- 
son, 54 N. Y. Super. Ct. 330; North v. Peo- 
ple, 139 111. Sl, 2S N. E. 9GG ; Ross v. Leg- 
gett, G1 Mich. 445, 2S N. W. G95, 1 Ara. St. 
Rep. G08; Scott v. Eldridge, 154 Mass. 25, 
27 N. E. G77, 12 L. R. A. 379; State v. David- 
son, 44 Mo. App. 513. 

A police constable raay arrest for a breach 
of the peace coraniitted in his siglitj 4 H. & 
N. 2G5. If upon probable suspicion or a rea- 
sonahle eharge lnade by a tbird person, he 
heiieves Ihat a felony (but not a raisdeinean- 
or; 5 Exch. 37S) has becn coinraitted he inay 
arrest the person whora he believes to liave 
coraraitted thc felony ; 3 II. & N. 417. To do 
thls he raay break open doors. Rlackstone 
(4 Com. 492) sa^s he raay kill the felon if 
neeessary. 

Mere iinpudence or abusive language to an 
ofticer does not justify arrest witiout a war- 
rant; Pinkerton v. Yerberg, 78 Mich. 573. 44 
N. W. 579, 7 L. R. A. 507. 1S Ara. St. Rep. 
473 ? Jenkins v. State, 3 Ga. App. 14G, 59 S. 
E. 435; or thrcats of injury to another ofli- 
cor; Giroux v. State. 40 Tex. 9S; otherwise 
if tliere is interferenee with the performance 
of his duty; Montgoinery v. Suttoii, G7 Ia. 
497, 25 N. W. 7(8; Myers v. Dunn, 12G Ky. 
54S, 104 S. W. 352, 13 L. R. A. (N. S.) SS*1, 
and note; or if the language amouuts to a 
broach of the peace on a public street; State 
v. Appleton. 70 Kau. 217, 7S Pac. 445; Davis 
v. Bur gess, 54 Mich. 514, 20 N. W. 540, 52 Ara. 
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Rep. 828. Threats alone, unaccompanied by 
any effort or apparent intention to execute 
them, do not constitute the offence of resist- 
ing an officer in the execution of lawful pro- 
cess; Statham v. State, 41 Ga. 507; nor do 
mere derogatory remarks addrcssed by a by- 
stander to a policeman; City of Chicago v. 
Brod, 141 111. App. 500; nor is it resistance 
to step in front of a policeman making an 
arrest, demand his number and remoustrate 
with him for ill treating the prisoiier; Com. 
v. Sheriff, 3 Brewst. (Pa.) 343. A mere state- 
ment by one about to be arrested that he 
will die first is not within a statute making 
it a crime to oppose arrest; State v. Scott, 
123 La. 10S5, 40 South. 715, 24 L. R. A. (N. 
S.) 199, 17 Ann. Cas. 400. 

An officer may arrest without warrant for 
the violation of a muuicipal ordinance com- 
mitted in his presence; Village of Oran v. 
Bles, 52 AIo. App. 509; but in such case the 
offender must have a speedy trial or hearing; 
State v. Freeman, 86 N. C. 683; Judson v. 
Reardon, 16 Minn. 431 (Gil. 3S7) ; and the 
right exists whether sucü arrest is author- 
ized by ordinance or not; Scircle v. Neeves, 
47 Ind. 2S9; or if the charter confers on the 
officer the powers of a constable ; State v. 
Castieny, 34 Minn. 1, 24 N. W. 458; and a 
municipal ordinanee authorizing such ar- 
rests is valid ; White v. Kent, 11 Ohio St. 
550; as is also a charter or general statute; 
Mayo v. Wilson, 1 N. H. 53; Burroughs v. 
Eâstman, 101 Mich. 419, 59 N. W. 817, 24 L. 

R. A. S59, 45 Am. St. Rep. 419; Jones v. Root, 
6 Gray (Mass.) 435; but such arrest is not 
authorized if the offense is not committed in 
the presence of the officer ; Pesterfield v. 
Vickers, 3 Coldw. (Tenn.) 205; State v. Belk, 
76 N. C. 10, where it was also said that the 
right to arrest in such cases does not neces- 
sarily exist. But an ordinance authorizing 
arrest at the will of the officer without pro- 
viding an opportunity for trial or prelim- 
inary examination is void and will not pro- 
tect the officer even if acting iu good faith ; 
State v. Hunter, 106 N. C. 796, 11 S. E. 366, 
8 L. R. A. 529. 

As to the power to make arrest without a 
warrant, see Porter v. State, 124 Ga. 297, 52 

S. E. 283, 2 L. R. A. (N. S.) 730 and note. 

A private person who is present when a 

felony is committed; 1 Mood. 93; Holley v. 
Mix, 3 Wend. (N. Y.) 353, 20 Am. Dec. 702; 
Long v. State, 12 Ga. 293; or during the 
commission of a breach of the peace; 10 C. 
& F. 28; In re Powers, 25 Vt. 261; or sees 
another in the act of carrying away prop- 
erty he has stolen ; Hershey v. O’Neill, 36 
Fed. 168; may and should arrest the felon, 
and may upon reasonable suspicion that the 
person arrested is the felon, if a felony has 
been committed; 1 Price, Exch. 525 ; United 
States v. Boyd, 45 Fed. 851; but in defence 
to an action he must allege and prove the 
offence to have been committed; 6 C. & P. 
6S4, 723; Holley v. Mix, 3 Wend. (N. Y.) 


353; Rohan v. Sawin, 5 Cush. (Mass.) 281; 
and also that he had reasonable grounds for 
suspecting the person arrested; 3 Campb. 
35; 2 Q. B. 169; Hall v. Suydam, 6 Barb. 
(N. Y.) S4; Winebiddle v. Porterfield, 9 Pa. 
137; Wasson v. Canfield, 6 Blackf. (Ind.) 
406; Hall v. Hawkins, 5 Ilumphr. (Tenn.) 
357; Wills v. Noyes, 12 Pick. (Mass.) 324; 
Wilmarth v. Mountford, 4 Wash. C. C. 82, 
Fed. Cas. No. 17,774. If a felony has been 
committed and there is reasonable cause to 
believe that A. committed it, a private person 
is justified in arresting A., though it turns 
out that B. was guilty; 8 C. & P. 522. See 
Russel v. Shuster, 8 W. & S. (Pa.) 30S; 2 C. 
& P. 361, 565; 1 Beun. & H. L. Cas. 143; 
a private person may arrest if there be a 
breach of the peace, or if he has reasonable 
ground to believe that a breach of the peace 
that has been committed will be renewed; 10 
Cl. & F. 28. 

As to arrest to prevent the commission of 
crimes, see 2 B. & P. 260; 9 C. P. 262. 

Where a private party attempts to make 
an arrest for riot on the order of a justice 
after offenders have dispersed, he becomes a 
trespasser and may be resisted; State v. 
Campbell, 107 N. C. 948, 12 S. E. 441. Any 
person may arrest an affrayer and detain 
him till his passion has cooled and then de- 
liver him to an officer; 1 Cr. M. & R. 762; but 
not after the affray has ceased; 2 Q. B. 375. 

A private detective, in pursuit of a fugi- 
tive from justice in another state, cannot 
arrest without a warraut by merely procur- 
ing a policeman to malce the arrest; Harris 
v. R. Co., 35 Fed. 116; nor can such detective 
forcibly detain tbe defendant to await a 
legal order of arrest; Harland v. Howard, 57 
Ilun 113, 5S7, 10 N. Y. Supp. 449. As to ar- 
rest by hue and cry, see Hue and Cry. As 
to arrest by military officers, see Lutlier v. 
Borden, 7 How. (U. S.) 1, 12 L. Ed. 581. 

T Vho liable to . Any person is liable to 
arrest for crime, except ambassadors and 
their servants; Cooke v. Gibbs, 3 Mass. 197; 
Scott v. Curtis, 27 Vt. 762; U. S. v. Kirby, 7 
Wall. (U. S.) 483, 19 L. Ed. 278. 

It has been held that no legal arrest of a 
voter can be made on election day for cause 
relating to his suffrage; U. S. v. Small, 38 
Fed. 103. 

When ahd tchere it may be made. An ar- 
rest may be made at night as well as by day; 
and, for treason, felony, breach of the peace, 
or generally for an indictable offeuce, on 
Sunday as well as on other days; 16 M. & 
W. 172; Pearce v. Atwood, 13 Mass. 347; 
Wright v. Keith, 24 Me. 158. And the offi- 
cer may break open doors even of the crim- 
inal’s own house; Barnard v. Bartlett, 10 
Cush. (Mass.) 501, 57 Am. Dec. 123; Haw- 
kins v. Com., 14 B. Monr. (Ky.) 395, 61 Am. 
Dec. 147 (even to arrest a person therein, 
not the owner; Com. v. Reynolds, 120 Mass. 
190, 21 Am. Rep. 510) ; although he must 
| first dernand admission and be refused after 
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glving notice of his business; Russ. Cr. S40; 
McLennon v. Richardson, 15 Gray (Mass.) 
74, 77 Am. Dec. 353; State v. Shaw, 1 Itoot 
(Conn.) 134; as uiay a private person in 
fresii pnrsuit, under circumstances which au- 
thorize hirn to make an arrest; 4 Rla. Com. 
203. 

It must be made within the jurlsdietlon 
of the court under whose authority the oifi- 
cer acts; People v. McLeod, 1 Ilill (N. Y.) 
377, 37 Am. Dec. 32S; Church v. Ilubbart, 2 
Cra. (U. S.) 1S7, 2 L. Ed. 240; P»romley v. 
Hutchins, S Vt. 104, 30 Am. Dee. 405; Law- 
son v. Ruzines, 3 Ilarr. (Del.) 41G; and ju- 
risdiction for this purpose can be extendcd 
to foreign countries only hy virtue of treaties 
or express laws of those conntries; 1 Ilish. 
Cr. Law § 50S; Wheat. Int. kw (3d Eug. 
ed.) § 113; Com. v. Deacon, 10 S. & U. (Pa.) 
125; Ex parte Ilolmes, 12 Vt. 631; In re 
Sheazle, 1 W. & M. 00, Fed. Cas. No. 12,734; 
In re Metzger, 1 Rarh. (N. Y.) 24S. Aiul 
see, as between the states of the United 
States, Jones v. Van Zandt, 5 IIow. (U. S.) 
215, 12 L. Ed. 122; Com. v. Tracy, 5 iMetc. 
(Mass.) 53G; State v. llowell, R. M. Charlt. 
(Ga.) 120; State v. Allen, 2 Mumphr. 

(Tenn.) 258; as to arrest in a different 
county; Sturm v. I’otter, 41 Ind. 181. 

Manner of making. An ofiicer authorized 
to make an arrest, whether hy warrant or 
from the circumstances, may use necessary 
force; 2 Bish. Cr. Law 37; Findlay v. Pruitt, 
0 Port. (Ala.) 105; State v. Mahon, 3 Harr. 
(Dcl.) 5GS; Wright v. Keith, 24 Me. 158; 
Ilenry v. Lowell, 10 Barb. (N. Y.) 2GS; 
State v. Stalcup, 24 N. C. 52; 4 B. & C. 500; 
Skidmore v. State, 43 Tex. 03 (hut he may 
not strike except in self-defence) ; he may 
kill the felon if he cannot otherwise be 
taken; 1 Rnss. Cr. GG5-7 (7th Eng. ed.) 813; 

I Bish. N. Cr. L. § G-47; Starr v. U. S., 153 U. 
S. G14, 14 Sup. Ct 010, 3S L. Ed. 844; North 
Carolina v. Gosnell, 74 Fed. 734; U. S. v. 
Jailer, 2 Abb. (U. S.) 2G5, Fed. Cas. No. 
15,403; State v. Andorson, 1 Hili (S. C.) 
327; State v. Rhodes, Iloust. Cr. Cas. (Del.) 
47G; Cousins v. State, 50 Ala. 117, 20 Am. 
Rep. 200 (hut not “in any case where, with 
diligence and caution, the prisoner could he 
otherwise held”; Reneau v. State, 2 Lea 
(Tenn.) 720, 31 Am. Rep. G2S; State v. Cole- 
man, 1SG Mo. 151, 84 S. W. 07S, 00 D R. A. 
3S1; nor if the original ditliculty is caused 
by the officer; Jolinson v. State, 58 Ark. 57, 
23 S. W. 7) ; and so may a private person in 
making an arrest which he is enjoined to 
make; 4 Bla. Com. 203; and if the ofiicer or 
a private person is killed, in sueh case it is 
rnurder. In maklng an arrest for misde- 
meanor, an ofiicer can kill or Infiict hodily 
harm upon the person only when lie is placed 
in like danger; Dilgòr v. Com., SS Ky. 550, 

II S. W. G51, 11 Ky. Law Rep. G7; Thomas 
v. Kinkead, 55 Ark. 502, 1S S. W. 854, 15 L. 
R. A. 55S, 20 Am. St. Rep. GS. 

When an offeuder is not resisting but 


fieeing, an officer ln making an arre^t for 
a misdemeanor has no right to klll or shoot, 
although he may do so in case of febuy; 
llead v. Martln, 85 Ky. 4So, 3 S. W. G22. 
Ile cannot kill a Ileeing misdemeanant to pre- 
vent escape; Thomas v. Kinkead, 55 Ark. 
502, 1S S. W. 854, 15 L. R. A. 558, 20 Am. St. 
Rep. GS; Brown v. Weaver, 7G Miss. 7, 23 
South. 3SS, 42 L. R. A. 423, 71 Am. St. Rop. 
512 (where the sheriff’s ofiicial bondsmon 
were held liable for the shooting by his depu- 
ty); contra, 1 Bish. Cr. IToc. § 1G1, which 
is criticised by the Arkansas court (which 
in Its turn is reviewed in a later edition of 
the same work) and also by the Mississippl 
court. See also 12 Ilarv. L. Rev. 211, which 
approves the cases cited supra and strongly 
criticises Mr. Bishop. If tiie ofiicer kill his 
prisoner in such case he is guilty of man- 
slaughter; Reneau v. State, 2 Lea (Tenn.) 
720, 31 Am. Rep. G2G. If a person kill an 
ollicer in resisting an illegal arrest, without 
warrant, it is reduced from mnrder, which it 
would have heen if the ofiicer had a right to 
arrest, to manslaughter, or it may be no of- 
fenee, if the person arrested had the right 
to use such force as was uecessary in re- 
sisting; John Bad Klk v. U. S., 177 U. S. 
529, 20 Sup. Ct. 729, 44 L. Ed. 874 ; Jenkins 
v. State, 3 Ga. App. 14G, 59 S. E. 435. For 
unnecessarily rough treatmênt in making an 
arrest an oflieer has heen lield liahie in ex- 
emplary damages; McConathy v. Deck, 34 
Colo. 461, S3 Pac. 135, 4 L. R. A. (N. S.) 35S, 
7 Ann. Cas. S9G. 

Reading a warrant and dlreeting defend- 
ant to api>ear, is not an arrest; Baldwin v. 
Murphy, S2 111. 4S5; hut see Sliannon v. 
Jones, 7G Tex. 141, 13 S. W. 477. Arresting 
the body and exhibiting the process is 
enough ; McNeice v. Weed, 50 Vt. 72S. 

See Ju stifiable IIomicide; IIomicide; Re- 
ward; full notes in 19 Am. Dec. 4S5 ; G1 id. 
151. 

ARREST 0 F JUDGMENT. The act of a 

court hy whicli the judges refuse to give 
judgment for the plaintiff, hecause upon the 
face of the record it appears that tlie plain- 
tiff is not entitled to it. 

A motion for arrest of judgment must be 
grounded on some objeetion arising on the 
face of the record itself; State v. Casey. 44 
La. Anu. 9G9, 11 South. 5S3; McGill v. Roth- 
geb, 45 111. App. 511; and no deft'Ct iu the 
evidence or Irregularity at the trial can he 
urged in this stage of the proceedings. But 
any want of suilicient certainty in the in- 
dictment, as in the statement of time or 
I)laee (where material), of the person against 
whom the offence was committed, or of the 
facts and circumstauces eonstituting the of- 
fenee, or otherwise, which is not aided by 
the verdict, Is a gronnd for arresting the 
judgment. In eriininal cases, an arrest oi 
judgment is founded on exeeptions to the 
iudictment. In civil cases whatever is al- 
leged in arrest of judgmeut must he sueh 
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matter as would on demurrer have been suf- 
ficient to overturn the action or plea. In the 
applicability of the rule there is no differ- 
ence between civil and criminal cases; Deia- 
ware Division Canal Co. v. Com., 00 l'a. JOT, 
100 Am. Dec. 570. Although the defendant 
himself omits to make any motion in arrest 
of judgment, the court, if, on a review of the 
case, it is satisfied tliat the dcfendant has 
not been fotind guilty of any offenee in law, 
will of itself arrest tlie judgment; 1 East 
140. Wliere a statute upon which an indict- 
ment is founded was repealed after the find- 
ing of the indictment, but before plea plead- 
ed, the court arrested the judgment; 1S Q. 
B. 701; Dearsl. 3. See also 8 Ad. & E. 400; 

1 Russ. & R. 420; Com. v. Marshall, 11 Pick. 
(Mass.) 350, 22 Am. Dec. 377; Com. v. Pat- 
tee, 12 Cush. (MTass.) 501. If the judgment 
is arrested, all the proceedings are set aside, 
and judgment of acquittal is given; but this 
will be no bar to a new indictment; Comyns. 
Dig. Indictment , N.; 1 Bish. Cr. Law 90S. 

Where a judgment rendered has been re- 
versed, and a new trial granted, which is 
had upon the same indictment in the same 
court, a motion in arrest of judgment on 
the ground of a former acquittal of a higher 
offence charged in the indictment, is good 
where such facts appear in the record; Gold- 
ing v. State, 31 Fla. 2G2, 12 South. 525. 

ARRESTANDIS BONIS NE DISSSPEN- 
TUR. A writ for him whose cattle or goods, 
being taken during a controversy, are likely 
to be wasted and consumed. 

ARRESTEE. In Scotch Law. Ile in whose 
hands a debt, or property in his possession, 
has been arrested by a regular arrestment. 

If, ln contempt of the arrestment, he make pay- 
ment of the sum or deliver the goods arrested to 
the common debtor, he is not only liable criminally 
for breach of the arrestment, but he must pay the 
debt again to the arrester; Erskine, Inst.. 3. 6. 6. 

ARRESTER. In Scotch Law. One who 

sues out and obtains an arrestment of his 
debtor’s goods or movable obligations. Ers- 
kine, Inst. 3. G. 1. 

ARRFSTM ENT. In Scotch Law. Securing 
a criminal’s person till trial, or that of a 
debtor till he give security judicio sisti. The 
order of a judge, by which he who is debtor 
in a movable obligation to the arrester’s 
debtor is prohibited to make payment or de- 
livery till the debt due to the arrester he 
paid or secured. Erskine, Inst. 3. 6. 1; 1. 2. 
12 . 

This word is used interchangeably with at- 
tachment in the aet for the protection of sea- 
man’s wages; U. S. R. S. § 453G; which it 
is said must be liberally construed; Wilder 
v. Navigation Co., 211 U. S. 239, 29 Sup. Ct. 
58, 53 L. Ed. 1G4, 15 Ann. Cas. 127. The 
court, after quoting the above definition, held 
that, though not literally so, the prohibition 
against “attachment or arrestment” must ap- 


ply to execution after judgment as well as 
attachment before it. 

ARRET (Fr.). A judgment, sentence, or 
decree of a court of competent jurisdiction. 

Tiie term is derived from the French law, and is 
used in Canada and Louisiana. 

Saisie arrêt is an attachment of property 
in the hands of a third person. La. Code Pr. 
art. 209; 2 Low. C. 77; 5 id. 198, 218. 

ARRETTED ( arrectatus , i. e. ad rcctum 
voeatus ). 

Convened before a judge and charged with 
a crime. 

Ad rectum malefactorem is, according to Bracton, 
to have a malefactor forthcoming to be put on his 
trial. 

Imputed or laid to one’s charge ; as, no 
folly may be arrctted to any one under age. 
Bracton, 1. 3, tr. 2, c. 10; Cunningham, 
Dict. ' 

ARRH/E. Money or other valuable things 
given by the buyer to the seller, for the pur- 
pose. of evidencing the contract; earnest. 

There are two kinds of arrhas: one kind given 
when a contract has only been proposed; the other 
when a sale has actually taken place. Those which 
are given when a.bargain has been merely proposed, 
before it has been concluded, form the matter of 
the contract, by which he who gives the arrhae con- 
sents and agrees to lose them, and to transfer the 
title to them in the opposite party, in case he should 
refuse to complete the proposed bargain; and the 
receiver of arrhae is obliged on his part to return 
double the amount to the giver of them in case he 
should fail to complete his part of the contract ; 
Pothier, Contr. de Vente, n. 49S. After the contract 
of sale has been completed, the purchaser usually 
gives arrhaa as evidence that the contract has been 
perfected. Arrhse are therefore defined quod ante 
pretium datur, et fidem fecit contractus, facti fofi- 
usque pecunice solvendce. Id. n. 506; Cod. 4. 45. 2. 

3 Sand. Just. xxiii. See Earnest. 

Arrlice sponsalitice were the earnest or present 
given by oue betrothed to the other at the betrothal. 

ARRIERBAN. A second summons to join 
the lord, addressed to those who had neg- 
lected the first. A summons of the inferiors 
or vassals of the lord. Spelman, Gloss. 

ARRIERE FIEF (Fr.). An inferior fee 
granted out of a superior. 

ARRIVE. To come to a particular place; 
to reach a particular or certain place. See 
cases in Leake, Contr., and in Ahb. Dict.; 
Thompson v. U. S., 1 Brock. 411, Fed. Cas. 
No. 13,9S5; Meigs v. Ins. Co., 2 Cush. (Mass.) 
439; 8 B. & C. 119; U. S. v. Open Boat, 5 
Mas. 132, Fed. Cas. No. 15,9G7; Ilarrison v. 
Vose, 9 IIow. (U. S.) 372, 13 L. Ed. 179. 

ARR0GATI0N. The adoption of a person 
sui juvis . 1 Brown, Civ. Law 119; Dig. 1. 7. 
5; Inst. 1. 11. 3. 

ARSER IN LE MAIN (Fr. Burning in 
the hand). The punishment inflicted on 
those who received the benefit of clergy. 
Termes de la Ley. 

ARS0N (Lat. ardere, to burn). The ma- 
lic-ious burning of the house of another. Co. 
3d Inst. 6G; Bish. Cr. L. § 415; 4 Bla. Com. 
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220; Curran’s Case, 7 Gratt (Va.) G19; 
Ritchey v. State, 7 Blackf. (Ind.) 1GS; Mary 
v. State, 24 Ark. 44, 81 Am. Dec. GO; 1 Leach, 
Cr. Cas. 21S; I’eople v. Fisher, 51 Cal. 319; 
Young v. Coin., 12 Iiush (Ky.) 243; but it 
is not arson to deinolish the house first and 
then burn the material; Mulligan v. State, 25 
Tex. App. 199, 7 S. W. GG4, 8 Am. St. Rep. 
435. 

In some states by statute there are degrees 
of arson. The house, or some part of it, 
however small, must be consumed l>y fire; 
9 C. & P. 45; Coin. v. Van Schaack, 1G Mass. 
105; State v. Mitchell, 27 N. C. 350. Where 
the house is simply scorched or smoked and 
the fire is not communicated to the building; 
Woolsey v. State, 30 Tex. App. 34G, 17 S. W. 
54G; or where parts of a house already de- 
tached are burned; Mulligan v. State, 25 
Tex. App. 199, 7 S. W. GG4, S Am. St. Rep. 
435; It is not arson; nor where a house was 
blown up by dynamite and splinters were 
torn from, the roof and fired by the explo- 
sion; Landers v. State, 39 Tex. Cr. R. G71, 
47 S. W. 100S; 12 Ilarv. L. Rev. 433. The 
question of burning is one of fact for the 
jury; 1 Mood. Cr. Cas. 39S; Com. v. Betton, 
5 Cush. (Mass.) 427. 

It must be anothcr's house; 1 Bish. Cr. 
Law § 3S9 ; but aliter under the N. H. stat- 
ute; State v. Hurd, 51 N. II. 17G; but if a 
man set fire to his own house with a view-to 
burn his neighbor’s, and does so, it is, at 
least, a great misdemeanor ; 1 Ilale, Pl. Cr. 
5GS; W. Jones 351; Bloss v. Tobey, 2 Pick. 
(Mass.) 325; Erskine v. Com., 8 Gratt. (Va.) 
G24. See People v. Henderson, 1 Park. Cr. 
Cas. (N. Y.) 5G0; I’eople v. Van Blarcum, 2 
Johns. (N. Y.) 105; Ritehey v. State, 7 

Blaekf. (Ind.) 16S; and under statutes in 
soine states a tenant who sets fire to a house 
occupied by himself is guilty of the crime; 
State v. Moore, G1 Mo. 27G ; People v. Simp- 
son, 50 Cal. 304. If one sets fire to a school- 
house with the intention of burning an ad- 
joining dwelling, which actually happens, he 
is guilty of arson; Combs v. Com., 93 Ky. 
313, 20 S. W. 221. 

The house of another must be burned, to 
constitute arson at common law; but the 
term “house” comprehends not only the very 
mansion-house, but all out-houses which are 
parcel thereof, though not contiguous to it, 
nor under the same roof, such as the barn, 
stable, cow-hotise, sheep-hotise, dairy-house, 
mlll-house, and the like, being within the 
curtilage, or same common fence, as the man- 
siou Itself; 4 C. & P. 245; State v. McGow- 
an, 20 Conn. 245, 52 Am. Dec. 33G; People 
v. Butler, 1G Jolins. (N. Y.) 203; State v. 
Sandy, 25 N. C. 570; Chapman v. Com., 5 
Whart. (Pa.) 427, 34 Am. Dec. 5G5; Stevens 
v. Com., 4 Leigh (Va.) GS3; Com. v. Posey, 
4 Call (Va.) 109, 2 Am. Dec. 5G0; State v. 
Roper, SS N. C. G5G; Quinn v. Poople, 71 N. 
Y. 5G1, 27 Arn. Rep. S7; Ratekin v. State, 26 
Ohio St. 420. And it has also been said that 


f the burning of a barn, though no part of the 
mansion, if it has corn or hay in lt, is felory 
at common law; 1 Ilale, P. C. 5G7 ; 4 C. i 
P. 245; Sampson v. Com., 5 W. & S. (I'a.) 
3S5; contra , Creed v. People, 81 111. 5G5. In 
Massachusetts, the statute refers to the 
dwelling-house strictly; Com. v. Barney, 10 
Cush. (Mass.) 47S. Where a prisoner set 
fire to his eoll, In order to effeet an escape, 
held, not arson ; People v. Cotteral, 1S Johns. 
(N. Y.) 115; but see 1 Whart. Cr. L. (Oth 
ed.) § 829; Luke v. State, 49 Ala. 30, 20 Am. 
Rep. 2G9; Willis v. State, 32 Tex. Cr. R. 
534, 25 S. W. 123. The burning must have 
been both malicious and wilful; 1 Bishop, 
Cr. L. § 259; Maxwell v. State, GS Miss. 339, 
8 South. 54G. And generally, if the act is 
proved to have been done wilfully, it may be 
inferred to have been done maliciously, un- 
less the contrary is proved; 1 Russ. & R. Cr. 
Cas. 2G. On a charge of arson for setting 
fire to a mill, an intent to injure or defraud 
the mill-owners will be conelusively inferred 
from the wilful act of firing; 2 B. & C. 2G4. 
But this doctrine can only arise where the 
act is wilful, and therefore, if the fire ap- 
pears to be the result of accident, the party 
who is the cause of it will not be liable; 
Jenkins v. State, 53 Ga. 33, 31 Am. Rep. 255; 
McDonald v. People, 47 111. 533. 

In some states by statute a wife may be 
guilty of arson by burning a husband’s prop- 
erty; Emig v. Daurn, 1 Ind. App. 14G, 27 N. 
E. 322. 

It is a felony at common law, and origi- 
nally punisliable with death; Co. 3d Inst. GG; 
2 East Pl. Cr. 1015; Sampson v. Com., 5 W. 
& S. (Pa.) 3S5; State v. Seaborn, 15 N. C. 
305; but this is otherwise by statnte; State 
v. Bosse, S Rich. (S. C.) 27G; Com. v. Posey, 
4 Call (Va.) 109, 2 Am. Dec. 500; U. S. v. 
White, 5 Cra. C. C. 73, Fed. Cas. No. 1G.G7G. 
If homicide result, the act is murder; State 
v. Cooper, 13 N. J. L. 3G1, 25 Am. Dee. 490; 
1 Bish. Cr. Law 301. 

It is not an indictable offence at common 
law T to burn one’s own house to defraud in- 
surers; 1 Whart. Cr. L. (9th ed.) § S43; 
oüherwise in most states by statute; State v. 
Ilurd, 51 N. II. 17G; Shepberd v. People, 19 
N. Y. 537; People v. Schwartz, 32 Cai. 160. 
See Ckimes. 

ARSURA. The trial of nionov by heating 
it after it w r as coined. Now obsolete. 

ART. In Patent Law. A principle put ln 
practice and applied to some art. macliinc, 
manufacture, or compositiou of mattcr. 
Earle v. Sawyer, 4 Mas. 1, Fed. Cas. No. 4,- 
247. See Copveigiit; Patext. 

Under the tnriff laws an artist’s copies of 
autique mastcrpieees are works of art of 
as high a grade as those executed by the 
samc hnnd from orlginal models of modern 
sculptors; Tutton v. Viti, 10S U. S. 312, 2 
Sup. Ct. G87, 27 L. Ed. 737. 

The word statuary as used in the irnport 
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laws includes professional productions of 
statuary or of a seulptor only; U. S. It. S. 
47S. Tliis defiuition is held to enibrace such 
works of art as are the result of the artist’s 
own creation or are copies of thern made un- 
der his supervision, as distinguishcd from 
the productions of the mauufacturer or me- 
chanic. 

For most practical purposes works of art 
may be divided into four classcs: 1. The 

fine arts properl.v so called, intended solely 
for omamental purposes and including paint- 
ings in oil and water, upon cauvas, plaster 
or other material, and original statuary of 
marble, bronze, or stone. 2. Minor objects 
of art intended also for ornamental purposes, 
such as statuettes, vases, drawings, etcliings 
and articles which pass under the general 
name of bric-a-brac, and are susceptible of 
an indefinite number of reproductions from 
the original. 3. Objects of art wliich serve 
primarily an ornamental, and incidentally a 
useful purpose, such as painted or stained 
glass windows, tapestry, paper hangings, etc. 
4. Objects primarily designed for a useful 
purpose, but made ornamental to gratify the 
taste, such as ornamented clocks, the higher 
grade of carpets, curtains, gas fixtures and 
household and table furniture; U. S. v. Per- 
ry, 14G U. S. 74, 13 Sup. Ct. 26, 3G L. Ed. 890. 
No special favor is extended by congress to 
any of these classes except the first, which 
is alone recognized as belonging to the do- 
main of high art ; id ., where stained glass 
windows were held not to be exempt from 
duty as paintings imported for the use of a 
religious society and not intended for sale. 

Under the tariff aet of 1897, plaster casts 
of clay models, though gilded and painted 
and produced in unlimited quantities, are 
“casts of seulpture” and entitled to free en- 
try when specially imported in good faith 
for the use and by the order of any society 
established solely for religious, philosophical, 
scientific, educational or literary purposes; 
Benziger v. U. S., 192 U. S. 38, 24 Sup. Ct. 
1S9, 4S L. Ed. 331. 

ARTICLED CLERK. A person bound by 
indenture to a solicitor that he may acquire 
a knowledge pertaining to that business. 

ARTICLES (Lat. articulus, a joint). Di- 
visions of a written or printed document or 
agreement. 

A specification of distinct matters agreed 
upon or established by authority or requir- 
ing judicial action. 

The fundamental idea of an article ls that of an 
object comprising some integral part of a complex 
whole. See Worcester, Dict. The term may be ap- 
plied, for example, to a single complete question in 
a series of interrogatories ; the * statement of the 
undertakings and liabilities of the various parties 
to an agreement ln any given event, where several 
contingencies are provided for in the same agree- 
ment; a statement of a variety of powers secured 
to a branch of government by a constitutlon; a 
statement of particular regulations in reference to 
one general subject of legislation ln a system of 
laws; and in many other instances resembling these 


ln princlple. It is also used in the plural of the 
subject made up of these separatc and related ar- 
ticles as articles of agreement, articles of war, the 
different divisions gcnerally having, however, some 
relation to each othcr, though not nccessarily a de- 
pendence upon each other. 

In Chancery Practice. A formal written 
statement of objectlons to the credibility of 
witnesses in a cause in chancery, filcd by a 
party to the proceedings after the deposi- 
tions have been taken and published. 

The object of articles is to enable the 
party filing them to introduce evidence to 
discredit the witnesses to whom the objec- 
tions apply, wliere it is too late to do so in 
any other manner; 1 Dan. Ch. Pr. (Gth Am. 
ed.) *957 ; and to apprize the party whose 
wituesses are objected to of the nature of the 
objections, that he may be prepared to meet 
them; 1 Dan. Ch. Pr. (Gth Am. ed.) *958. 

Upon filing the articles, a special order is 
obtained to take evidence; 2 Dick. Ch. 532; 
which is sparingly granted; 1 Beam. Ord. 
187. 

The interrogatories must be so shaped as 
not to call for evidence which applies direct- 
ly to facts in issue; Wood v. Mann, 2 Srnnn. 
316, Fed. Cas. No. 17,953; Gass v. Stinson, 
2 Sumn. G05, Fed. Cas. No. 5,2G1; Troup v. 
Sherwood, 3 Johns. Ch. (N. Y.) 558; 10 Ves. 
Ch. 49. The objections can be taken only to 
the credit and not to the competency of the 
witnesses; 3 Atk. 643; Troup v. Sherwood, 3 
Johns. Ch. (N. Y.) 558; and the court are 
to hear all the evidence read and judge of its 
value; 2 Ves. Ch. 219. See, generally, 10 
Ves. Ch. 49; 2 Ves. & B. 2G7; 1 Sim. & S. 
4G7. 

In Ecclesiastical Law. A complaint in the 
form of a libel exhibited to an ecclesiastical 
court. 

ARTICLES 0 F AGREEMENT. A written 
memorandum of tlie terms of an agreement. 

They may relate either to real or personal 
estate, or both, and if in proper form will 
create an equitable estate or trust such that 
a specific performance may be had in equity. 

The instrument should contain a clear and 
explicit statement of the names of the par - 
tics , with their additions for purposes of dis* 
tinction, as well as a designation as parties 
of the first, second, etc., part; the subjeet - 
matter of the contract, including the time, 
plaee, and more important details of the man- 
ner of performance; the promises to be per- 
forrned by each party; the date , wliicb 
should be truly stated. It should be signed 
by the parties or their agents. When signed 
by an agent, the proper form is, A B, by his 
agent [or attorney in fact], G D. 

ARTICLES 0 F ASSOCIATION, OR OF 
INCORPORATION. The certificate filed in 
conformity with a general law, by persons 
who desire to become a corporation, setting 
forth the rules and conditions upon which 
the association or corporation is founded. 
Cent. Dict 
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ARTICLES 0 F CONFEDERATION. The 

title of the compact wliich was made by the 
thirteen origiual states of the United States 
of America. Story» Const. 215, 223. 

The full title was “Artic-les of Confedera- 
tion and perpetual union between the states 
of New Hampshire, Massaehusetts Bay, 
Rhode Island and Provldence Plantations, 
Conneetieut, New York, New Jersey, Penn- 
sylvania, Delaware, Maryland, Virginia, 
North Carolina, South Carulina, and Geor- 
gia.” It was adopted and went into foree on 
the first day of March, 1781, and remained 
as the supreme law uutil the first Wednes- 
day of March, 1789; Owings v. Speed, u 
Wheat. (U. S.) 420, 5 L. Ed. 124. 

The accompanying analysis of this important in- 
strumcnt is from Judge Story’s Commentaries on 
the Constitution of the United Statcs. 

The style of the confederacy was, by the ürst ar- 
ticie, deciared to be, “The United States of Amer- 
ica.” The second article declared that each state 
retained its sovereignty, freedom, and independence, 
and every power, jurisdiction, and right which 
was not by this confederation expressly deiegated 
to the United States, in congress assembled. The 
third article declared that the states severally en- 
tered into a firm ieague of friendship with each 
other, for their common defence, the security of 
their iiberties, and their mutual and general wel- 
fare; binding themselves to assist each otber 
against all force offered to or attacks made upon 
them, or any of them, on account of religion, sover- 
eignty, trade, or any other pretence w’hatever. The 
fourth article declared that the free inhabitants of 
each of the states (vagabonds and fugitives from 
justice excepted) should be entitled to all the priv- 
ileges of free citizens in the several states; that 
the people of each state shouid have free ingress 
and regress to and from any other state, and should 
enjoy all the privileges of trade and commerce, sub- 
ject to the same duties and restrictions as the in- 
habitants; that fugitives from justice should, upon 
the demand of the executive of the state from 
which they üed, be delivered up; and that full 
faith and credit should be given, in each of the 
states, to the records, acts, and judicial proceedings 
of the courts and magistrates of every other state. 

Having thus provided for the security and inter- 
course of the states, the next article (5th) provided 
for the organization of a generai congress, declar- 
ing that delegates should be chosen ln such manner 
as the legisiature of each state sbould direct; to 
meet in congress on the ürst Monday in every year, 
with a power, reserved to each state, to recali any 
or all of the delcgates, and to send others in their 
stead. No state was to be represented in congress 
by less than tw r o nor more than seven members. 
No delegate was eligible for more than three in any 
term of six years ; and no delegate was capabie of 
bolding offlce of emolument under the United States. 
Each state was to maintain its own delegates, and, 
in determining questions in congress, was to have 
one vote. Freedom of speech and debate in con- 
gress was not to be impeached or questioned in any 
other place; and the members were to be pro- 
tected from arrest and imprisonment during the 
time of their going to and from and attendance 
on congress, except for treason, felony, or breach 
of the peace. 

By subsequent articles, congress was invested 
with the sole and exclusive right and povrer of de- 
termining on pcace and war, unless in case of an 
invnsion of a state by enemies, or an imminent dan- 
ger of an invasion by Indians; of sending and re- 
ceiving ambassadors; entering into treaties and 
alliances, under certain llmitations as to treaties of 
commerce; of estabiishiug ruies for deciding ail 
cases of capture on laud and water, and for the 
division and appropriation of prizes taken by the 


land or naval forces, in the service of the United 
States ; of granting Ietters of marque and repr. - . l 
In times of peace; of appolnting court3 for th 
triai of plracies and felonies committed on the hig' 
scas ; and of establishing courts for receiving anJ 
finaily determining appeals in ali cases of capturcs. 

Congress was also invested with power to declde 
In the last resort, on appeal, all disputes and differ- 
enccs bctween two or more states concerning bound- 
ary, jurlsdiction, or any other cause whatsoever; 
and the mode of exercising that authority was 
specially prescribed. And all controversies con- 
cerning the private right of soil, claimed under 
different grants of two or more states before the 
settlement of their jurisdlctlon, were to be flnally 
determined in the same manner, upon the petition 
of either of the grantces. But no state was to be 
deprived of territory for the beneflt of the Unlted 
States. 

Congress was also invested with the sole and ex- 
clusive right and power of regulating the alloy and 
value of coin struck by thelr own authority, or that 
of the United States; of fixing the standard of 
wcights and measures throughout the United States ; 
of regulating the trade and managing all affalrs 
with the Indians, not members of any of the states, 
provlded that the leglslative right of any state 
within its own limits shouid not be infringed 
or violatcd; of cstablishing and reguiating post- 
officcs from one state to another, and exacting 
postage to defray the expenses; of appointing all 
officers of the land forces in the servlce of the 
Unitcd States, except regimental offlcers; of ap- 
pointing ail officers of the naval forces, and com- 
missioning all offlcers whntsoever in the service of 
the United States; and of making rules for the 
government and reguiatlon of the iand and navai 
forces, and directing their operations. 

Congress was also investcd with authority to ap- 
point a committee of the states to sit in the recess 
of congress, and to consist of onc delegate from each 
state, and other committees and civll offlcers, to 
manage the general affairs under their direction; to 
appoint one of their number to preside, but no per- 
son was to serve in the office of presidcnt more than 
one year in the term of three years ; to ascertain 
the necessary sums for the public service, and to 
appropriate the same for defraying the public ex- 
penses; to borrow money and emit bills on credit of 
the United States; to build and equip a navy; to 
agree upon the number of iand forces, and make 
requisitions upon each state for Its quota, in pro- 
portion to the number of white inhabitants in such 
state. The legislatures of eacb state were to ap- 
point the regimental offlcers, raise the men, and 
clothe, arm, and equip them at the expense of the 
United States. 

Congress was also invested with power to adjourn 
for any time not exceeding six months, and to any 
placc within the United States; and provision was 
made for the publication of its journal, and for en- 
tering the yeas and nays thereon when desired by 
any delegate. 

Such were the powers confided in congress. But 
even these were greatly restricted in their exercise ; 
for it was expressly provided that congress should 
never engage in a war ; nor grant letters of marquc 
or reprisal in time of peace; nor enter into any 
treaties or ailiances ; nor coin money or regulate 
the value thereof; nor ascertain the sums or ex- 
penses necessary for tbc defence and welfare of the 
United States; nor emit biiis; nor borrow money 
on the credit of the United States ; nor appropriate 
money; nor agree upon the nuraber of vessels of 
war to be buiit, or purcbased, or the number of 
land or sea forces to be ralsed ; nor appoint a com- 
mander-in-chief of the army or navy; unless nlne 
states should assent to the same. And no question 
on any other point, except for adjourning from day 
to day, was to be determined, exccpt by vote of the 
majority of the states. 

The committee of the states, or any nine of them, 
were authorized In the rccess of congress to exercise 
such powers as congress, with the assent of nine 
states, should think it expedlent to vest them with, 
except powers for the exercise of which, by thp 
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artlcles of confederation, the assent of nlne statcs 
was required, which could not be thus deiegated. 

It was further provided that ali biils of crcdit, 
moneys borrowed, and debts contracted by or undcr 
the authority of congress before the confederation, 
should be a charge against the United States; that 
w’hen iand forces were raised by any state for thc 
common defence, ali officers of or under the rank of 
colonei should be appointed by the legislature of the 
state, or in such manner as the state shouid direct; 
and aii vacancies should be fiiied up in the same 
manner; that all charges of war, and all other ex- 
pcnses for the common defence or general welfare, 
should be defrayed out of a common trcasury, 
which should be supplied by the severai states, in 
proportion to the value of the land within each state 
granted or surveyed, and thc buildings and im- 
provements thereon, to be estimatcd according to the 
mode prescribed by congress; and the taxes for 
that proportion were to be laid and levied by the 
legislatures of the states within the time agreed 
upon by congress. 

Certain prohibltions were laid upon the exercise 
of powers by the respective states. No state, with- 
out the consent of the United States, could send an 
embassy to, or receive an embassy from, or enter 
into any treaty with any king, prince, or state ; nor 
couid any person holding any office under the 
United States, or any of them, accept any present, 
emolument, office, or title from any foreign king, 
prince, or state; nor could congress itself grant any 
title of nobility. No two states could enter into any 
treaty, confederation, or alliance with each other, 
without the consent of congress. No state could lay 
any imposts or duties which might interfere with 
any proposed treaties. No vessels of war were to 
be kept up by any state in time of peace, except 
deemed necessary by congress for its defence or 
trade; nor any body of forces, except as shouid be 
decmed requisite by congress to garrison Its forts 
and necessary for its defence. But every state was 
required always to keep up a well-regulated and 
disciplined militia, sufficiently armed and aecoutred, 
and to be provided with suitable field-pieces, and 
tents, and arms, and ammunition, and carnp equi- 
page. No state couid engage in war without the 
consent of congress, unless actually iuvaded by 
enemies or in danger of invasion by the Indians. 
Nor could any state grant commissions to any ships 
of war, nor Ietters of marque and reprisal except 
after a declaration of war by congress, unless such 
state were infested by pirates, and then subject to 
the determination of congress. No state could pre- 
vent the removal of any property imported into any 
state to any other state, of which the owner was an 
inhabitant. And no imposition, duties, or restric- 
tlon could be laid by any state on the property of 
the United States or of either of them. 

There was also provision made for the admission 
of Canada into the Union, and of other colonies, 
with the assent of nine states. And it was finaily 
deciared that every state should abide by the deter- 
minations of congress on ali questions submitted to 
it by the confederation; that the articles should be 
inviolably observcd by every state ; that the union 
should be perpetuai; and that no alterations shouid 
be made in any of the articles, unless agreed to by 
congress and confirmed by the legislatures of every 
state. 

ARTICLES 0 F IIMPEACHMENT. Accusa- 
tions in writing wliich form the basis of a 
trial by impeachment. 

They are calied by Blackstone a kind of bilis of 
indictment, and perform the same office which an 
indictment does in a common criminal case. They 
do not usually pursue the strict form and accuracy 
of an indictment, but are sometimes quite general 
in the form of the allegations. Woodd. Lect. 605; 
Sto. Const. Bth ed. § 807; Com. Dlg. Parliament, L. 
21; Foster, Cr. L. 389. They should, however, con- 
tain so much certainty as to enable a party to put 
himself on the proper defence, and in case of an ac- 
qulttal to avail himself of it as a bar to another 
impeachment. Additional articles may perhaps be 


exhibited at any stage of the proceedings ; Rawle v 
Const. 216. 

The auswer to artlcles of impeachment need not 
observe great strictness of form; and it may con- 
tain arguments as well as facts. It is usual to give 
a full and particular answer to each article of the 
accusation ; Story, Const. 5th ed. § 810; Jeff. Man. 
§ 63. See Impeachment. 

ARTICLES 0 F PARTNERSHIP. A writ- 

ten agreement by whicb the parties enter in- 
to a partnership upon the conditions therein 
mentioned. 

These are to be distlnguished from agreements to 
enter into a partnership at a future time. By arti- 
cies of partnership a partnership is actually estab- 
lished; while an agreement for a partnership is 
merely a contract, which may be taken advantage 
of in a manner similar to other contracts. Where 
an agreement to enter into a partnership is broken, 
an action lies at law to recover damages; and 
equity, in some cases, to prevent frauds or mani- 
festly mischievous consequences, wlll enforce spe- 
cific performance; Story, Partn. §109; 3 Atk. 383; 
1 Swanst. 513, n. ; Lindl. Partn. *475 ; 17 Beav. 

294 ; but not when the partnership may be immedi- 
ately dissolved; 9 Ves. Ch. 360. Speeific perform- 
ance was decreed ln Whitworth v. Harris, 40 Miss. 
483; Birchett v. Boliing, 6 Munf. (Va.) 442; and 
fefused in Wadsworth v. Manning, 4 Md. 60. See 
8 Beav. 129; 30 id. 376. 

The instrument should contain the names 
of the contracting parties severally set out; 
the agreement that the parties do by the 
instrument enter into a partnership, express- 
ed in such terms as to distinguish it from a 
covenant to enter into partnership at a sub- 
sequent time; the date , and necessary stip- 
ulations , some of the more common of which 
follow. 

The commencement of the partnership 
should be expressly provdded for. The date 
of the articles is the time, when no other 
time is fixed by them; 5 B. & C. 10S; Lindl. 
Part. (2d Am. Ed.) *201, *412; Ingraham v. 
Foster, 31 Ala. 123; Beaman v. Whitney, 20 
Me. 413; Everit v. Watts, 10 Paige (N. Y.) 
S2; if not dated, parol evidence is admis- 
sible to show that they were not intended to 
take effect at the time of their executiòn; 
17 C. B. 625. 

The duration of the partnership should be 
stated. It may be for life, for a limited pe- 
riod of time, or for a limited number of ad- 
ventures. When a term is fixed, it endures 
until that period has elapsed; when no term 
or limitation is fixed, the partnership may 
be dissolved at the will of either partner; 
17 Yes. 298; Carlton v. Cummins, 51 Ind. 
478; McElvey v. Lewis, 76 N. Y. 373; Lindl. 
Partn. *121, *413; see Williams v. Ins. Co., 
150 Pa. 20, 24 Atl. 346. Dissolution follows 
immediately and inevitably on the death of 
a partner; Hoard v. Clum, 31 Minn. 1S6, 17 
N. W. 275; but provision may be made for 
the suceession of the executors or adminis- 
trators or a child or children of a deceased 
partner to his place and rights; Burwell v. 
Cawood, 2 How. (U. S.) 560, 11 L. Ed. 37S; 
Powell v. Hopson, 13 La. Ann. 626; 9 Yes. 
Ch. 500. Where a provision is made for a 
succession by appointment, and the partner 
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(lies without appoiuting, his exeeutors or ad- 
miuistrators may contiuue the partnership 
or uot, at their option; 1 McClel. & Y. G70; 
Coll. Ch. 157. A continuance of the part- 
nership beyoud the period fixed for its ter- 
mination will, in the abseuee of eircumstanc- 
es showing intent, be iinplied to be upon the 
basis of the old articles; U. S. Bank v. Biu- 
ney, 5 Mas. 17G, 1S5, Fed. Cas. No. 1G,791; 15 
Ves. Ch. 21S; 1 Moll. Ch. 4GG; but it will 
be considered as at will, and not as renewed 
for a further definite period; 17 Ves. 307. 

Persons dealing with a partnership are 
not bouud by any stipulation as to its dis- 
solution or continuance, unless they liave ac- 
tual notice before making contraets with the 
firm; St. Louis Electric Hamp Co. v. Mar- 
shall, 7S Ga. 1GS, 1 S. E. 430; Central Nut. 
Bank v. Frye, 14S Mass. 49S, 20 N. E. 325. 

The nature of the business and the place 
of earrying it on should be very carefully 
and exactly specified. Courts of equity 
will grant an injunction when one or more 
of the partners attempt, against tlie wishes 
of one or more of them, to extend such busi- 
ness beyond the provision contained in tlie 
articles; Story, Partn. § 193; Abbot v. Jolin- 
son, 32 N. II. 9; Livingston v. Lynch, 4 
Johns. Ch. (N. Y.) 573. 

The name of the firm should be expressed. 
The members of the partnersliip are required 
to use the name thus agreed upon, and a de- 
parture from it will make them individually 
liable to third persons or to their partners, I 
in particular cases; Lindl. Partn. *413; 2 
Jae. & W. 2GG; 9 Ad. & II 314; Story, Partn. 
§§ 102, 13G, 142, 202; Crawford v. Collins, 
45 Barb. (N. Y.) 2G9. 

The management of the business, or of 
some particular branch of it, is frequently 
intrusted by stipulation to one partner, and 
such partuer will be protected in his rights 
by equity; Story, Partn. §§ 172, 182, 193, 202; 
and see La. Civ. Code art. 2S38; Pothier, 
Sociêtê , n. 71; Dig. 14, 1, 1, 13; Pothier, 
Pand. 14, 1, 4; or it may be to a majority of 
the partners, and should be where they are 
nuinerous. See Partneks. 

The manner of furnishing capital and 
stock should be provided for. Wlien a part- 
ner is required to furnish his proportion of 
the stock at stated periods, or pay by in- 
stalments, he will, where tliere are no stip- 
ulations to the contrary, be considered a 
debtor to the firm; Story, Partn. § 203; 1 
Swanst S9. As to the fulfillment of some 
eonditions precedent by a partner, such as 
the paymeut of so rnuch capital, etc., see 
Lindl. Partn. *41G; 1 Wms. Saund. 320 a. 
Sometimes a provision is inserted tliat real 
estate and fixtures belonging to the firm 
shall be eonsidered, as between the partners, 
not as partnership but as several property; 

1 App. Cas. 1S1; Rushing v. People, 42 Ark. 
390; Stumph v. Bauer, 76 Ind. 157; Clem- 
ents v. Jessup, 3G N. J. Eq. 5G9. In cases of, 


bankruptcy, this property will be treated as 
the separate property of the partners; Colb 
yer, Partn. §§ 905, 909; 5 Ves. 1S9; 3 Madd. 
G3. 

Tlie apportionmcnt of profits and losses 
sliould be provided for. The law distributes 
these equally, in the absencc of controlliug 
circmnstances, without regard to the eapital 
furnished by each; Story, Partn. 24; 3 Kent 
2S; Gould v. Gould, G Wend. (N. Y.) 203. 
But see 7 Bligh 432; 5 Wils. & S. 1G; 20 
Beav. 98; Hyatt v. Robinson, 15 Oldo, 399. 

Very frequently the articles provide for 
the division of profits and determine tlie 
proportion in which each partner takes hls 
share. There is nothing to prevent their 
niaking any bargain on this subjeet tliat tliey 
see fit to make; Pars. I’artn. § 172. 

Pcriodical accounts of the property of the 
partnership may be stipulated for. These, 
when settled, are at least prinu 2 facie evi- 
denee of the facts tliey contain; 7 Sim. 239. 
It is proper to stipulate that an account set- 
tled shall be eonclusive; Lindl. Partn. *420. 

The expulsion of a partner for gross mis- 
eonduct, bankruptcy, or otlier specified caus- 
es may be provided for; aud the provision 
will govern, when the case occurs. See 10 
Ilare 493; L. R. 9 Ex. 190; Pars. Partn. 169, 
n; Patterson v. Silliman, 2S Pa. 304. 

A scttlcmcnt of the affairs of the partner- 
ship should always be provided for. 11 is 
generally aceomplished in one of the three 
following ways: first , by turning all the as- 
sets into eash, and, after paying all the lia- 
bilities of the partnership, dividing such 
money in proportion to the several interests 
of the parties; or, second , by providing that 
one or more of the partners shall be eutitled 
to purchase the shares of the otliers at a 
valuation ; 20 Beav. 442; or, third, that all 
tlie property of the partnership shall be ap- 
praised, and that after paying tlie partner- 
ship debts it shall be diWded in the proper 
proportions. The first of these modes is 
adopted by courts of equity in the absence of 
express stipulations; Lindl. Partn. 2d Am. 
ed. (Ewell) *429; Story, Partn. § 207; S Sim. 
529; but see G Madd. 14G; 3 Ilare 5S1. 

Where partnership accounts have been fully 
settled, an express promise by one to pay 
the balance due to another is not necessary; 
Sears v. Starbird, 78 Cal. 223, 20 Pae. 547. 

Submission of disputes to arbitration is 
provided for frequently, but sucli a clause 
is nugatory, as no aetion will lie for a 
breach ; Story, Partn. § 215; and (except In 
England, under Com. L. Proc. Act, 1854) it 
is no defence to an action relative to the mat- 
ter to be referred; I'ars. Partn. 170; see 
Lindl. Partn.* 2d Am. ed. (Ewoll) *451. Wliere 
the settlemont of partnership aecounts ls 
made by arhitrators without fraud, it will 
not be disturbed ; Ahell’s Adm'r v. Phillips 
(Ky.) 13 S. W. 109. 

The articles should be executed by the 





AIITIFICIAL. 


ARTICLES OF PARTNERSHIP 252 


parties, but need not be under seal. See Par- 
ties; Partners; Partnersiup. 

ARTICLES 0 F THE PEACE. A com- 
plaint rnade before a court of compctent ju- 
risdiction by one wlio has just cause to fear 
that an injury to his person or property is 
about to be committed or caused by the par- 
ty complained of, alleging the causes of his 
belief, and asking the protection of the court. 

The object of articles is to compel the 
party complained of to fiud sureties of tlie 
peace. This will be granted wlicn the articles 
are on oatli; 12 Mod. 243; 12 Ad. & E. 590; 
unlcss tlie articles on their face are false; 

2 Burr. SOG; 3 iü. 1922; or are offered un- 
der suspicious circumstances; 2 Str. 835; 1 
W. Bla. 233. Tlieir truth cannot be contro- 
verted by aflidavit or otherwise ; but excep- 
tion may be taken to tlieir sufliciency, or af- 
fidavits for reduction of the amount of bail 
tendered; 2 Str. 1202; 13 East 171. See 
Good Behavior; Peace. 

ARTICLES 0 F SEPARATI 0N. See Sepa- 

RATION. 

ARTICLES 0 F WAR. The code of laws 
established for the government of the army. 

The term is used in this sense both iu 
England and the United States. The term 
also includes the code established for the 
government of the navy. See R. S. U.' S. § 
1342, as to the arrny, and § 1624, as to the 
navy. 

The constitution, art. 1, § 8, provides that 
Congress shall have power “to make rules 
for the government and regulation of the 
land and naval forces.” 

See Military Law; Martial Law; 
Courts-Martial; Regulations of the Ar- 
my; Rank. 

ARTICULI CLERI. These articles (Edw. 
II.) were an attempt to delimit accurately 
the spheres of the lay and ecclesiastical ju- 
risdictions, and were the basis of all subse- 
quent legislation upon this subject during the 
medimval period. 2 Holdsw. Hist E. L. 253. 
See Circumspecte Agatis. 

ARTIFICER. One who buys goods in or- 
der to reduce them by his own art, or im 
dustry, into other forms, and then to sell 
them. Lansdale v. Brashear, 3 T. B. Mon. 
(Ky.) 335. 

The term applies to those who are actually 
and personally engaged or employed to do 
mechanical work or the like, and not to those 
taking eontracts for labor to be done by oth- 
ers; 7 El. & Bl. 135. 

ARTIFICIAL. Having its existence in 
the given manner by virtue of or in consid- 
eration only of the law. 

Artificial person. A subject of duties and 
rights w'hich is represented by one or more 
natural persons (generally, not necessarily, 
by more than one) but does not coincide 
with them. It has a continuous legal exist- 


ence not nccessarily depending on any natu- 
ral life; this legal continuity answers to 
some real continuity of public functions or 
of special purpose recognized as having pub- 
lic utility or of some lawful common interest 
of the natural persons concerned. Pollock, 
First Book of Jurispr. 112. See Corpora- 

TION. 

A body, company, or corporation consider- 
ed in law as an individual. Tiaistees of Dart- 
mouth College v. Woodward, 4 Wheat. (U. 
S.) 518, 4 L. Ed. G29. 

AS (Lat.). A pound. 

It was composed of twelve ounces. The parts were 
reckoned (as may be seen In the law, Servum de 
hoeredibus, Inst. lib. xiii. Pandect) as follows: uncia, 

1 ounce; sextans, 2 ounces ; triens, 3 ounces; qua- 
drans, 4 ounces; quincunx, 5 ounces; semis, 6 
ounces ; septunx, 7 ounces ; bes, 8 ounces; dodrans, 

9 ounces ; dextans, 10 ounces; deunx, 11 ounces. 

The whole of a thing; solidum quid . 

Thus, as signified the whole of an inheritance: so 
that an heir ex asse was an heir of the whole in- 
heritance. An heir ex triente, ex semisse, ex besse, 
ex deunce, was an heir of one-tliird, one-half, two- 
thirds, or eleven-twelfths. 

ASCENDANTS. Those from whom a per- 
son is descended, or from whom he derives 
his birth, however remote they may be. See 

CONSANGUINITY. 

Every one has two ascendants at the flrst degree, 
his father and mother; four at the second degree, 
his paternal grandfather and grandmother, and his 
maternal grandfather and grandmother; eight at 
the third. Thus, in going up we ascend by various 
lines, which fork at every generation. By this 
progress sixteen ascendants are found at the fourth 
degree; thirty-two, at the fifth, sixty-four, at the 
sixth ; one hundred and twenty-eighth, at the sev- 
enth, and so on. By this progressive increase, a 
person has at the twenty-fifth generation thirty- 
three million five hundred and fifty-four thousand 
four hundred and thirty-two ascendants. But, as 
many of the ascendants of a person have descended 
from the same ancestor the lines which were fork- 
ed reunite to the first common ancestor, from whom 
the other descends ; and this multiplication, thus 
frequently interrupted by the common ancestors, 
may be reduced to a less number. 

ASCERTAIN. To make certain by exam- 
ination; to find out. The word ascertained 
is held to have two meanings: (1) known; 
(2) made certain. L. R. 2 P. & D. 3G5. 

ASCRIPTICIUS. One enrolled ; foreigners 
who have been enrolled. Among the Romans, 
ascripticii were foreigners who had been nat- 
uralized, and who had in general the same 
rights as natives. Nov. 22, c. 17; Cod. 11, 
47. 

A man bound to the soil but not a slave. 
2 Holdsw. Hist. E. L. 217. See Adscripticii. 
ASEXUALIZATION. See Vasectomy. 
ASIDE. On one side; apart. To set 
aside . To annul; to make void. State v. 
Primm, 61 Mo. 171. 

ASPHYXI A. In Medical J urisprudence. 

Suspended animation and death produced by 
non-conversion of the venous blood of the 
lungs into arterial. 

This term applies to the situatlon of persons who 
have been asphyxiated by submersion or drowning; 
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by breatblng mephitlc gas ; by ruspenslon or 
strangulatlon. In a legal polnt of view, it is always 
proper to ascertaln whelher the person who has 
thus been deprived of his senses is the victim of 
another, whether the injury has been caused by ac- 
cident, or whethcr it is the act of the sufferer him- 
self. See 1 Hamilton, Leg. Med. 113, 120; 1 Wh. & St. 
Med. Jur. 534; Deatii. 

ASPORTATION (Lat. asportatio). Tlie 
act of carrying a thing away; the removiug 
a tliiug froiu one place to another. 

The carrying mvay of a cliattel which one 
is aecused of stealing. See Lakceny. 

ASSART, ESSART. A piece of forest laml 
couverted into arable land by gruhblng up 
the trces aud brushwood. New Diet. 

ASSART RENTS. Uents paid to the 
Crown fur assarted lands. New Dict. 

ASSASSINATION. Murder committed for 
hire, without provoeation or cause of resent- 
ment givcn to thc murderer by the person 
upon whom the crime is committed. Erskine, 
Inst. b. 4, t. 4, li. 45. 

A murder committed treacherously, with 
advautage of time, place, or other circum- 
stances. 

ASSAULT. An unlawful ofifer or attempt 
with force or violeuce to do a corporeal hurt 
to auother. 

Force unlawfully directed or applied to 
the person of another under such circum- 
stances as to cause a well-founded appre- 
heusion of immediate peril. Bish. Cr. Law 
54S. 

Aggravated assault is one committed with 
the intention of committing some additional 
crimc. Simple assault is one committed with 
no intention to do any other injüry. 

Assault is generally coupled witb battery, and for 
the excelient practical reason that they generally 
go together ; but the result is rather the initiation 
or offer to commit the act of whlch the battery ls 
the consummation. An assault is included in every 
battery ; 1 Hawk. Pl. Cr. c. 62, § 1. 

Where a person is only assaulted, still the.form of 
the dcclaration is the same as where there has been 
a battery, ‘'that the defendant assaulted, and beat, 
bruiscd, and wounded the plaintlff 1 Saund. 6th 
ed. 14 a. The word “ill-treated” is frequently in- 
serted: and if the assaulting and Ul-treating are 
justified in the plea, although the beating, bruislng, 
and wounding are not, yet it is held that the plea 
amounts to a justlficatlon of the battery; 7 Taunt. 
689 ; 1 J. B. Moore 420. So where the plalntiff de- 
clared, in trespass, for assaulting hlm, seizlng and 
laying hold of him, and imprisoning hlm, and the 
defendant pleaded a Justificatlon under a wrlt of 
capias, it was beld, that the plea admltted a bat- 
tery ; 3 M. & W. 28. But where in trespass for as- 
saultlng the plaintiff, and throwlng water upon him, 
and also wetting and damaging his clothes, the de- 
fendant pleaded a Justlfication as to assaulting the 
plaintiiT and wctting and damaglng his clothes, it 
w r as held, that, though the declaration alleged a 
battery, yet the matter Justified by the plea dld not 
amount to a battery; 8 Ad. & E. 602. 

Any act causing a wcll-founded apprchcn- 
sion of immediate jierll from a force already 
partially or fully put in motion is an assault; 
4 C. & F. 349; 9 id. 4S3, G2G ; Com. v. White, 
110 Mass. 407; State v. Davis, 23 N. C. 125, 
35 Am. Dec. 735; State v. Crow, 23 N. C. 


375 ; Com. v. Eyre, 1 S. & R. (Pa.) 347; State 
v. Sims, 3 Strobh. (S. C.) 137; State v. 
Blackwell, 9 Ala. 79; Unitcd States v. Iland, 
2 Wash. C. C. 435, Fed. Cas. No. 15,297; un- 
less justifiable. But if justifnible, tlien it is 
not necessarily eithcr a battory or an as- 
sault. Whcther the act, thcrefore, In any 
particular ca.sc is an assault and battery, or 
a gentle imposition of hands, or application 
of forcc, depends upon the question whcthcr 
there was justifiable cause. If, therefore, 
the evidence fails to show the act to liave 
lieen unjustifiable, or leaves that question in 
doubt, tbe criminal act is not proved; Coin. v. 
McKie, 1 Gray (Mass.) G5, G4, G1 Am. Dec. 
410. Any threateuing gesture, showing in 
itself, or by words accompaiiying it, an im- 
mediate intention coupled witli ability to 
commit a battery, is an assault; Flournoy 
v. State, 25 Tex. App. 244, 7 S. W. SG5; Lane 
v. State, S5 Ala. 11, 4 South. 730; 13 C. B. 
SG0; People v. Lilley, 43 Micli. 527, 5 N. W. 
9S2; but an approach with gesticulations and 
menaces was held not an assault; Berkeley 
v. Com., SS Va. 1017, 14 S. II 91G; words 
are not legal provocation to justify an as- 
sault and hattery; State v. Workman, 39 S. 
C. 151, 17 S. E. G94 ; Wiliey v. Carpenter, C4 
Vt 212, 23 Atl. G30, 15 L. R. A. S53. It is 
an assault where one strikes at another witli 
a stick without hitting him; 1 Ilawk. Pl. Cr. 
110. Shooting into a crowd is an assault up- 
on each member of the crowd; Scott v. 
State, 49 Ark. 15G, 4 S. W. 750; an ofiicer 
is guilty of an assault in shooting at a fiee- 
ing prisoner, who had been arrested for mis- 
demeanor, whether lie intended to hit the 
prisoner or not; State v. Siguian, 100 N. C. 
72S, 11 S. E. 520. 

Generally speaking “consent to an assault 
is no justifieation,” and “an injury, even in 
sport, would be an assault if it weut beyond 
what was admissible in sports of the sort, 
and was intentional” ; McNeil v. Mullin, 70 
Kan. G34, 79 Pac. 16S, quoting Cooley, Torts 
1G3; Willey v. Carpenter, C4 Vt. 212, 23 Atl. 
G30, 15 L. R. A. S53, and note; Poli. Torts 
157; Grotton v. Glidden, S4 Me. 5S9, 24 Atl. 
100S, 30 Am. St Rep. 413. But there are ex- 
ceptions, as wliere the essouee of the offense 
is its heing against the consont, as in rape 
(q. v.). And consent to vaeciuatiou may be 
implied from conduct so tliat no assault is 
comniitted; O’Brien V. S. S. Co., 154 Mass. 
272, 28 N. E. 2GG, 13 L. R. A. 329. 

It is not an assault for a beadle to turu 
out of church a man who is disturbing the 
service, if without uunecessary violence; 
[1S93] 1 Q. B. 142; or for the master of a 
liouse to expel one who comes into his house 
aud disturbs the peace of the family; 3 C. 
& K. 25. 

If a teacher take indeceut liberties with a 
female scholar, without her cousent, though 
she does not resist, it is an assault; G Cox, 
Cr. Cas. 64 ; 9 C. & P. 722; Ridout v. State, 
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6 Tex. App. 249. So, if a medical practition- 
er unnecessarily strips a female paticnt nak- 
ed, under the pretence that he cannot other- 
wise jiulge of her illness, it is an assault, if 
he assisted to take off her clothes; 1 Moody 
19; 1 Lew. 11. Whero a medical man had 
connection with a girl fourteen years of age, 
under the pretcnce that lie was thereby treat- 
ing her professionally, she making no resist- 
ance solcly from the hclief tliat such was 
the case, it was held that he was properly 
convicted of an assault; 1 Den. Cr. Cas. 5S0; 
4 Cox, Cr. Cas. 220; Teinpl. & M. 21S. But 
an attempt to commit the misdemeanor of 
having carnal knowledge of a girl between 
ten and twelve years old, is not an assault, 
by reason of the consent of the girl; S C. & 
P. 574, 5S9; 7 Cox, Cr. Cas. 145. And see 
1 Den. Cr. Cas. 377; 2 C. & Iv. 957; 3 Cox, 
Cr. Cas. 2GG. But it has been held that one 
may be convieted of an assault upon the per- 
son of a girl under ten years of age with in- 
tent to comrnit a rape, whether she consented 
or resisted; People v. Gordon, 70 Cal. 467, 11 
Pac. 7G2. One is not guilty of an assault if 
he takes hold of a woman's hand and puts 
his arm around her shoulder, unless he does 
so without her consent or with an intent to 
injure her; Crawford v. State, 21 Tex. App. 
454, 1 S. W. 446. One is guilty of assault and 
battery who delivers to another a thing to be 
eaten, knowing that it contains a foreign 
substance and concealing the fact, if the oth- 
er, in ignorance, eats it and is injured; Com. 
v. Stratton, 114 Mass. 303, 19 Am. Rep. 350; 
but see 2 C. & K. 912; 1 Cox, Cr. Cas. 2S1 ; 
People v. Quin, 50 Barb. (N. Y.) 12S. An 
unlawful imprisonment is also an assault; 
1 Hawk. Pl. Cr. c. G2, § 1. A negligent at- 
tac-k may be an assault; Whart. Cr. L. § 603. 
See Steph. Dig. Cr. L. § 243. 

A teacher has a right to punish a pupil 
for misbehavior; but this punishment must 
be reasonable and proportioned to the grav- 
ity of the pupil’s miseonduct; and must be 
inflicted in the honest performance of the 
teacher’s duty, not with the mere intent of 
gratifying bis ill-will or malice. If it is un- 
reasonable and excessive, is inflicted with 
an improper weapon, or is disproportioned to 
the offence for which it is inflicted, it is an 
assault; Yanvactor v. State, 113 Ind. 276, 
15 N. E. 341, 3 Am. St. Rep. G45; State v. 
Stafford, 113 N. C. 635, 18 S. E. 25G ; Spear 
v. State (Tex.) 25 S. W. 125. The punishment 
must be for some specific offence which the 
pupil has conmiitted, and which he knows he 
is punished for; State v. Mizner, 50 la. 145, 
32 Am. Rep. 128. If a person over the age 
of 21 voluntarily attends school, he thereby 
waives any privilege which his age confers, 
and may be punished for misbehavior as any 
other pupils; State v. Mizner, 45 Ia. 248, 
24 Am. Rep. 769. A teacher has no right, 
however, to punish a child for neglecting or 
refusing to study certain branches from 


which the parents of the child have request- 
ed that it might be excused, or which they 
have forbidden it to pursue, if those facts 
are known to the teacher. The proper rem- 
edy in such a case is to exclude the pupil 
from the school; State v. Mizner, 50 Ia. 145, 
32 Am. Rep. 12S; Morrow v. Wood, 35 Wis. 
59, 17 Am. Rep. 471. 

The teacher has in his favor the presump- 
tion that he has only* done his duty, in addi- 
tion to the general presumption of inno- 
cence; Vanvactor v. State, 113 Ind. 276, 15 
N. E. 341, 3 Am. St. Rep. 645; State v. Miz- 
ner, 50 Ia. 145, 32 Am. Rep. 12S; and in de- 
termining the reasonableness of the punish- 
ment, the judgment of the teacher as to what 
was required by the situation should have 
weight; Vanvactor v. State, 113 Ind. 276, 15 
N. E. 341, 3 Am. St. Rep. G45. When a prop- 
er instrument has been used, the character of 
the chastisement, as regards its cruelty or 
excess, must be determined by considering 
the nature of the offence for which it was 
inflicted, the age, physical and mental con- 
dition, as well as the personal attributes of 
the pupil, and the deportment of the teach- 
er; Vanvactor v. State, 113 Ind. 276, 15 N. 
E. 341, 3 Am. St. Rep. 645; Dowlen v. State, 
14 Tex. App. 61; and since the legitimate ob- 
ject of chastisement is to inflict punishment 
by the pain which it causes, as well as the 
degradation it implies, it does not follow that 
chastisement was cruel or excessive because 
pain was caused or abrasions of the skin re- 
sulted from the use of a switch by the teach- 
er; Vanvactor v. State, 113 Ind. 276, 15 N. 
E. 341, 3 Am. St. Rep. 645. 

A teacher will be liable for prosecution, if 
he inflict such punishment as produces or 
threatens lasting mischief, or if he inflict 
punishment, not in the honest performance 
of duty, but under the pretext of duty to 
gratify malice; State v. Pendergrass, 19 N. 
C. 3G5, 31 Am. Dec. 416; State v. Long, 117 
N. C. 791, 23 S. E. 431. But a charge to the 
jury that “malice means bad temper, high 
ternper, quick temper; and if the injury was 
inüicted from malice, as above defined, then 
they should convict the defendant,” is erro- 
neous; for malice may exist without temper, 
and may not exist although the act be done 
while under the influence of temper, bad, 
high or quick. General malice, or malice 
against all mankind, ‘fls wickedness, a dis- 
position to do wrong, a black and diabolical 
heart, regardless of social duty, and fatally 
bent on mischief.” Particular malice is “ilb 
will, grudge, a desire to be revenged on a 
particular person.” This distinction should 
be explained to the jury, and the term “mal- 
ice” should be accurately defined; State v. 
Long, 117 N. C. 791, 23 S. E. 431. See Bat- 
tery; Mentae Suftering; Correction; 
Schooe ; Whipping. 

ASSAY. See Annual Assay. 
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ASSAY OFFICE. An establlshment, or de- 
partment, in whieh the manipulations attend- 
ing the assay of bullion and coins are con- 
ducted. 

Assay ofFiccs are from time to time estab- 
lished by law at various points throughout 
the country, usnally in connection with the 
branch mints, though tlie main assay of- 
fice' is in New York. K. S. § 3553 provides 
that the business of the assay oflice at Xew 
York shall be in all respects similar to that 
of the mints, except that bars only, and not 
coin, shall be mamifactured therein; and no 
metals shall be purchased for niinor coinage. 
All bullion intended by the depositor to be 
converted into coins of the United Stales, 
and silver hullion purehased for coinage, 
when assayed, parted, aud refined, and ita 
net value certified, shall be transferred to 
the mint at Khiladelphia, under su< h direc- 
tious as shall be made by the Secretary of 
the Treasury, at the expeuse of the contin- 
gent fund of the mint, and shall be there 
coined, and the proceeds returned to the as- 
say ofliee. 

Sec. 355S provides that the busiuess of the 
inint at Denver, while conducted as an assay 
oflice, that of the assay oflice at Boise City, 
and tliat of any other assay oüices hereafter 
established, shall be confmcd to the receipt 
of gold and silver bullion, for melting and 
assaying, to be returned to depositors of 
the same, in bars, with the weight and fine- 
ness stamped thereon. 

The assay ofiice is also subject to the laws 
and regulations applicd to the mint; R. S. 
§ 35G2. 

ASSEC U RATI ON. In European Law. As- 

surance; iusurance of a vessel, freight, or 
oargo. Opposition to the decree of Grenoble. 
Ferrière. 

ASSECURATOR. An insurer. 

ASSEMBLY. The meeting of a number of 
persons in the same place. An assembly of 
persons would seern to mean three or more. 
40 S. J. 481. 

Political asscmblies are those required by 
the constitution and laws: for example, the 
general assembly, which iucludes the senate 
and house of representatives. The meeting 
of the electors of the president and vice-' 
president of the United States may also be 
called an assembly. 

Popular assemblies are.those where tbe 
people ineet to deliberate upon their riglits; 
these are guaranteed by the constitution. U. 
S. ConsL Amend. art. 1. 

Unlawful assembly is the meeting of three 
or more persons to do an unlawful act, al- 
though they may not carry their purpose into 
execution. Cl. Cr. Law. 341. 

It differs from a riot or rout, because in each of 
the latter cascs there is Bome act done besides the 
simple meeting. See State v. Stalcup, 23 N. C. 30, 
35 Am. Dec. 732 ; 9 C. & P. 91, 431; 1 Bish. Cr. L. 5 
535; 2 id. ( 1256; Mxktixo. 


ASSENT. Approval of something done. 
An undcrtaking to do soinething in eompll- 
ance with a request 

In strictnees, <ment is to be di tinguished from 
conscnt, whicb denoies a wiliingre s tbat somcthmg 
about to be done, be done ; acccj tance, compl' anee 
with, or receipt of, sometbing offercd, ratifi atun, 
renderlng valid something done wlthout authority ; 
and approval, an expression of satisfaetim with 
some act done for the benefit of anotber beslde tho 
party approving. But in practice the tcrni is oft* n 
uscd in the sense of acceptance and approval. 
Tbus, an offer is said to be assentcd to, aiibough 
propcrly an offer and acceptance coraplcte an agrte- 
ment. It is apprehcnded that this confusion has 
arisen from the fact that a request, asscnt, and con- 
currenco of thc party rcquesting complete a con- 
tract as fuliy as an offer and acccptance. Thus, it 
is said there must be a request on oue side, and as- 
sent on the other, in every contract; 5 Bir gh. s. c. 
75; and this assent becomes a promise enf jrceable 
by the party requesting, when he has done any- 
thlng to entitle him to the right. Assent thus be- 
comes in reaflty (so far as it is asscnt mereiy, and 
not acccptance) an offer made in response to a re- 
quest. Asscnt and approval, as appiied to acts of 
parliament and of congress, havc bccomc con- 
founded from the fact that the bills of parllarmrat 
were originally requests from parliamcnt to the 
king. See 1 üla. Com. 183. 

L'xprcss asscJit is that which is openly de- 
claretl. Implicd asscnt is that whieh is pre- 
sumed by law. 

Unless expross dissent is shown, aocept- 
anee of what it is for a person’s l.enefit to 
take, is presuined, as in the case of a cou- 
veyance of land; 3 F». & Ald. 31; Ilurrisou 
v. Trustees, 12 Mass. 401; lVarse v. Owens, 
3 N. C. 234; Treadwell v. Bulklcy, 4 Day 
(Conu.) 305, 4 Am. Dec. 225 ; Jackson v. 
Bodle, 20 Johns. (N. Y.) 184; Church v. Gil- 
man, 15 Wend. (N. Y.) G5G, 30 Am. Dec. 82: 
the assent (or aeceplauce) of the grantec to 
the delivery of a deed by a porson otlier than 
the grautor, vests the title in hiiu from the 
time of the delivery by the grantor to that 
^third person ; O'Kelly v. O'Kelly, S Metc. 
•(Mass.) 43G; Ilulick v. Scoril, 4 Gilm. (111.) 
17G; Buffum v. Greeu, 5 N. II. 71, 20 Am. 
Dec. 5G2 ; Belden v. Carter, 4 Day (Conn.) 
GG, 4 Am. Dec. 1S5; Jacksou v. Bodle, 20 
Johns. (N. Y.) 1S7 ; AVessou v. Stephcns, 37 
N. C. 557; 5 B. & C. G71; a devise which 
draws after it no cliarge or risk of loss, is 
presumed to have been aceepted I>y the dev- 
isee; Brown v. Wood, 17 Mass. 73; Ilannah 
v. Swarner, 8 Watts (Pa.) 9, 34 Am. Dec. 
442. 

Assent must he to the same thing done or 
offered in the same scnse; Matloek v. Thomp- 
son, 1S Ala. G05; Kellor v. Yharru, 3 Cal. 
147; Eliason v. Ilenshaw, 4 Wheat (U. S.) 
225, 4 Lf. Ed. 55G; 5 M. & W. 575; it uiust 
comprehend the whole of the proposition, 
must be exactly cqual to its extont and pro- 
visions, and must not qualify them by any 
new matter; 5 M. & W. 535; Slaymaker v. 
Irwin, 4 Whart. (Pa.) 3G9; Yassar v. Camp, 
11 N. Y. 441. 

In general, when an asslgnment ls made 
to one for the benefit of creditors, the assent 
of the assiguee will be presumed; Skipwith’s 
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Ex’r v. Cunningham, 8 Leigh (Va.) 272, 281, e 
31 Am. Dec. G42. But see Crosby v. Hillyer, i 
24 Wend. (N. Y.) 2S0; Welch v. Sackett, 12 t 
Wis. 243. See Accei>tance; Accord; Agree- c 
ment; Contract. ( 

ASSERT. To state as true; declare; main- ( 
tain. To assert against another has prob- * 
ably a prima facie meaning of a contradic- 
tion of him, but tlie context or circumstanc- ^ 
es may show that it connotes a criminatory ‘ 
charge; 7 L. J. Ex. 2GS. ( 

ASSERTORY OATH. See Oath. ] 

ASSESS. To rate or fix the proportion < 
which every person has to pay of any par- 
ticular tax. To tax. To adjust the shares 
of a contribution by several towards a com- 
mon beueficial object according to the bene- 
fit received. To fix the value of; to fix the 
amount of. 

As used in a covenant to pay rates, etc., 
“assessed” meaus “reckoned on the value.” 
66 L. J. Ch. 353; [1897] 1 Ch. 633. 

ASSESSM ENT. Determining the value of 
a person’s property or occupation for the pur- 
pose of levying a tax. 

Determining the share of a tax to be paid 
by each individual. 

Laying a tax. 

Adjusting the shares of a contribution by 
several towards a common beneficial object 
according to the benefit received. 

An assessment is an official estimate of the 
sums which are to constitute the basis of an 
apportionment of a tax between the indi- 
vidual subjec-ts of taxation within the dis- 
trict. It does not of itself lay the charge 
upon either person or property, but is a step 
preliminary thereto, and which is essential 
to the apportionment; Evansville & I. R. Co. 
v. Hays, 11S Ind. 214, 20 N. E. 736. As the' 
word is more commonly employed, an assess- 
ment consists in the two processes of listing 
the persons, property, etc., to be taxed, and of 
estimating the sums which are to be the 
guide in an apportionment of the tax be- 
tween them; City of Chicago v. Fishburn, 
189 111. 367, 59 N. E. 791; Pomeroy Coal Co. 
v. Emlen, 44 Kan. 123, 24 Pac.'340; State 
v. R. Co., 54 S. C. 564, 32 S. E. 691. To as- 
sess a tax is to determine wliat a taxpayer 
shall contribute to the public; and to levy 
a tax is to make a record of this determina- 
tion and to extend the same against his prop- 
erty; Chicago, B. & Q. R. Co. v. Klein, 52 
Neb. 258, 71 N. W. 1069. 

A local assessment can only be levied upon 
land. It cannot, as a tax can, be made a 
personal liability of the taxpayer. A tax is 
levied over a whole state, or a political sub- 
division. A local assessment is levied on 
property situated iu a district created for 
the express purpose of the levy, and pos- 
sessing no other existence than to be the 
thing on which the levy is made. A tax is 
a continuing burden; a local assessment is 


exceptional both as to time and locality; it 
is brought into being to accomplish a par- 
ticular purpose. A tax is levied, collected, 
and administered by a public agency; a lo- 
cal asscssment is made by an authority ab 
cxtra. Yet it is like a tax in that it is im- 
posed under an authority derived from the 
legislature. It is like a tax in that it must 
be levied for a public purpose, and must be 
apportioned by some reasonable rule. It is 
unlike a tax in that the proceeds must be 
expended in an improvement from wffiich a 
benefit, clearly exceptive and plainly per- 
ceived, must enure to the property upon 
wliich it is imposed; Town of Macon v. Pat- 
ty, 57 Miss. 378, 34 Am. Rep. 451 (a leading 
case). 

Though local assessments are laid under 
the taxing power, and are, in a certain sense, 
taxes, yet tliey are a peculiar class of taxes, 
and not w T ithin the meaning of that term as it 
is usually employed; Mnyor, etc., of Birming- 
ham v. Klein, S9 Ala. 461, 7 South. 3S6, 8 L. 
R. A. 369; Holley v. County of Orange, 106 
Cal. 420, 39 Pac. 790; Nichols v. City of 
Bridgeport, 23 Conn. 189, 60 Am. Dec. 636; 
City Council of Augusta v. Murphey, 79 Ga. 
101, 3 S. E. 326; Dempster v. Chicago, 175 
111. 278, 51 N. E. 710 ; Board of Corn’rs of 
Monroe County v. Harrell, 147 Ind. 500, 46 
N. E. 124; Gosnell v. City of Louisville, 104 
Ky. 201, 46 S. W. 722 ; Jones v. City of Bos- 
ton, 104 Mass. 461; Kansas City v. Bacon, 
147 Mo. 259, 48 S. W. S60; Mann v. Jersey 
City, 24 N. J. L. 662; City of Raleigh v. 
Peace, 110 N. C. 32, 14 S. E. 521, 17 L. R. A. 
330; Raymond v. City of Cleveland, 42 Ohio 
St. 522; Beaumont v. Wilkes-Barre City, 
142 Pa. 19S, 21 Atl. 888; Heller v. City of 
Milwaukee, 96 Wis. 134, 70 N. W. 1111; as 
' where a mining lease required a lessee to 
pay taxes, duties and imposts on coal mined, 
the mining improvements, and the surface 
and coal land itself, it w T as held not to require 
him to pa'y municipal assessments for paving 
a street or constructing a sewer; Pettibone 
v. Smith, 150 Pa. 118, 24 Atl. 693, 17 L. R. A. 
423; and a devise requiring the life tenant 
to pay all nec-essary taxes on the property 
w T as held not to include assessments for sew- 
ers and curbing; Chambers v. Chambers, 20 
• R. I. 370, 39 Atl. 243; Chamberlin v. Glea- 
. son, 163 N. Y. 214, 57 N. E. 487. But “taxes” 

. was held to inelude a sewer assessment in an 
; agreement to conv'ey a good title to land free 
from all mortgage encumbrances, taxes and 
l mechanic’s liens; Williams v. Monk, 179 
L Mass. 22, 60 N. E. 394. 

5 The pow T er to make special assessments for 
. public improvements is within the taxing 

1 power of the state ; People v. Mayor, etc., of 
r Brooklyn, 4 N. Y. 419, 55 Am. Dec. 266, note; 
- People v. Pitt, 169 N. Y. 521, 62 N. E. 662, 58 

2 L. R. A. 372. The authority may be exercis- 
g ed directly, or it may be left to local boards 
s or bodies ; In re Piper, 32 Cal. 530; Keliy 
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v. Chadwick, 104 La. 719, 29 South. 295; 
People v. BulTalo, 147 N. Y. 075, 42 N. E. 344 
(where assessors aud not conunon couucil 
were authorized to fix the district of assess- 
ment for river dredging) ; but in the latter 
ease the deteruiination will bc by a body 
posscssing, for the purpose, legislativc pow- 
er, ^and whosc action niust be as conclusive 
as if taken by the legislature itself; Cooley, 
Taxation [3d ed.] 1207), where it Is said thc 
two methods of apportionment between 
which a choice is usually made are: 1. An 
assessment made by assessors*or eommis- 
sioners, appointed for thc purpo.^e under lcg- 
islative authority, who are to view the es- 
tates and levy the expeuse in proportion to 
the benefits whicli, in tlieir opinion, tlic cs- 
tates respeetivcly will reccive from the work 
proposed. 2. An assessment hy soine def- 
inite standard fixed upou by the legislature 
itself, which is applied to estates by a meas- 
urement of length, quantity, or value. 

An assessment will be upheld wherever it 
is not obvious from the nature and location 
of the property involved, the district pre- 
scribed, the condition and character of the 
improvemeut, or the cost and relative value 
of the propcrty to the assessment, that the 
method adopted has resulted in imposing a 
burden iu substantial excess of the benefits, 
or disproportionate, within the district, as 
between owners; King v. Portland, 1 S 4 U. S. 
69, 22 Sup. Ct 290, 4G L. Ed. 431, affirming 
id., 3S Or. 402, G3 Pac. 2, 55 L. R. A. S12; 
Weber v. Reinhard, 73 Pa. 373, 13 Am. Rep. 
747; Jones v. City of Boston, 104 Mass. 461; 
Ahern v. Board of Improveinent Dist. No. 3, 
69 Ark. 68 , 61 S. W. 575; Simpson v. Kansas 
City, 46 Kan. 43S, 26 Pac. 721; City of Chi- 
cago v. Baer, 41 111. 306; State v. Fuller, 34 
N. J. L. 227. 

A priuciple of assessment is void if it is 
not based upon benefits to the property as- 
sessed, and the assessment limitcd to the 
benefits; Norwood v. Baker, 172 U. S. 269, 
19 Sup. Ct 1S7, 43 L. Ed. 443; Lee v. Rug- 
gles, 62 111. 427; In re Applieation for Drain- 
age of Dands between Lower Chatham and 
Little Falls, 35 N. J. L. 497; In re City of 
New York, 3 Wend. (N. Y.) 452; Gilmore v. 
Hentig, 33 Kan. 174, 5 Pac. 7S1; Thornas v. 
Gain, 35 Mich. 155, 24 Am. Rep. 535; Alle- 
gheny City v. R. Co., 13S Pa. 375, 21 Atl. 763; 
Hutcheson v. Storrie, 92 Tex. 6 SS, 51 S. W. 
S4S, 45 L. It A. 2S9, 71 Am. St Rep. SS 4 ; 
Adams v. City of ShelbyviDe, 154 Ind. 467, 57 
N. E. 114, 49 L. R. A. 797, 77 Am. St. Rep. 
4S4 ; Cowle.v v. City of Spokane, 99 Fed. S40. 
That the cost of a local improvement may 
be assessed without regard to benefit is held 
in some jurisdictions; In re Madcra Irr. 
Dist., 92 Cal. 29G, 2S Pac. 272, 675, 14 L. R. 
A. 755, 27 Am. St Rep. 106; Weeks v. City 
of Milwnukee, 10 Wis. 242, where the power 
to impose such bnrdens is placed upon a 
constitutional recognition of the power to 
Bouv.—17 


| make assessments as distingnished from tax- 
ation. It was held in In re Kingman, 153 
Mass. 5C6, 27 N. E. 778, 12 L. R. A. 417, that 
assessments for public improvement noed not 
be in proportion to the benefits. In lowa all 
Iocal assessments are based on the siuiple 
ground that the object is public, aud th.it 
the systcm of taxing abutting lots seeures 
such a just distribution of burdens as to be 
witliin the rule requiring unlformity of tax- 
ation; Morrison v. Ilershire, 32 Ia. 271. 

Front Foot Rule. The apportionment of 
the entire cost of a pavement upon abutting 
Iots according to frontage, \\ithout any pre- 
liniinary hearing as to benefits, may be au- 
thorized by tlie legislature, and this will not 
constitute a taking without due process of 
law; French v. Pav. Co., 1 S 1 U. S. 324, 21 
Sup. Ct. 625, 45 L. Ed. 879. This case and 
the other cases reported in the same volume 
all involved the constitutionality of acts cre- 
ating si»ecial taxing districts and providing 
for assessing the costs of loc.nl improve- 
ments upon abutting property, in proportion 
to tlieir frontage. The opinions were deliv- 
cred in all of them by Mr. Justice Shiras; 
Harlan, White and McKenna, JJ., dissenting. 

In Davidson v. New Orleans, 96 U. S. 97, 
24 L. Ed. 616, an assessment of certain real 
cstate in New Orleans for draining swamps 
was rcsisted in the state eourts, and tlie case 
came into the Supreme Cotirt of the United 
States on the ground that the proceeding de- 
prived the owner of his property without due 
process of law. The origin aud history of 
tliis provision of the coustitution as found 
in Magna Carta and in the 5th and the 14th 
amendments were eonsidered ; the cases of 
Murray v. Imp. Co., 1 S IIow. 272. 15 L. Ed. 
372, and McMillen v. Auderson, 95 U. S. 37, 
24 1 7 . Ed. 335, were approved ; and it was 
held that “neither tlie corporate agency by 
which the work is done, the excessive price 
which the statute allows therefor, nor the 
rclative importance of the work to the value 
of the land assessed, nor the faet that the 
assessment is made before the work is done, 
nor that the assessnient is unequal as re- 
gards the benefits conferred, nor that personal 
judgments are rendered for the amount as- 
sessed, are mattcrs in which the state au- 
tlioritics are controlled by the federal con- 
stitution.’' And to the same elTect, French 
v. Pav. Co., 1 S 1 U. S. 324, 21 Sup. Ct 625, 
45 L. Ed. S79, where the question involved 
was the constitutionality of the apportion- 
ment of the cost of a street pavement upon 
the lots of abutters. 

There is a wide difference between a tax 
or assessment prescribed by a legislative 
body, and one imposed by a municipal cor- 
poration. And the difference is still wider 
between an act making the assessment, and 
the action of mere functionaries acting un- 
der municipal ordinanees; Parsons v. Dis- 
trict of Columbia, 170 U. S. 52, 1 S Sup. Ct. 
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521, 42 L. Ed. 943, where the legislation in 
question was tliat of Congress, and was con- 
sidered in the light of tlie couclusion that 
the United States possesses complete juris- 
diction both of a political and municipal 
character. There a compreliensive system 
regulating the supply of water and the erec- 
tiou and maintenance of reservoirs and wa- 
ter mains was established, and of it every 
property owner of the District of Columbia 
was presumed to have notice. Accordingly, 
it was held that, when Congress enacted that 
tliereafter assessments for laying water 
mains be levied on a front foot basis against 
all abutting lots, such act must be deemed 
conclusive alike of the question of the ne- 
cessity of the work and of its benefits to 
abutting property, and that a ijroperty own- 
er could not be heard to copiplain that he 
was not notified of the creation of such a sys- 
tem, or consulted as to the probable cost 
thereof. 

The question of special benefit and the 
property to which it extends is a question 
of fact, and when the legislature determines 
it in a case within its general power, its de- 
cision is final; Speneer v. Merchant, 100 N. 
Y. 585, 3 N. E. 6S2. The courts cannot re- 
view its discretion. Where a tax or assess- 
ment is imposed by a direct exercise of the 
legislative power, calling for no inquiry into 
the weight of evidence, nor for anything in 
the nature of judicial examination, no no- 
tice to the owner is required; Hagar v. 
Dist. No. 10S, 111 U. S. 701, 4 Sup. Ct. G63, 
2S L. Ed. 569. But where an assessment is 
imposed upon property according to its val- 
ue to be ascertained by assessors upon evi- 
dence, such officers act judicially; \\Tlliams 
v. Weaver, 100 U. S. 547, 25 L. Ed. 70S ; and 
• notice and opportunity to be heard are nec- 
essary; id. 

Norwood v. Baker, 172 U. S. 269, 19 Sup. 
Ct. 187, 43 L. Ed. 443, was not intended, it is 
said, to overrule Bauman v. Ross, 167 U. S. 
54S, 17 Sup. Ct. 966, 42 L. Ed. 270, or Par- 
sons v. District of Columbia, 170 U. S. 45, 
1S Sup. Ct 521, 42 L. Ed. 943, both of these 
cascs being cited in the opinion in the for- 
mer case, and declared not to be inconsist- 
ent with the conclusion there reached. Spe- 
cial facts showing an abuse or disregard of 
the law, resulting in an actual deprivation 
of property, may be ground for applying to 
a court of equity; and this was thought by 
a majority of the Supreme Court to have 
been the case in Norwood v. Baker, supra, 
per Shiras, J., in Wight v. Davidson, 1S1 U. 
S. 371, 3S5, 21 Sup. Ct. 616, 45 L. Ed. 900. 

The legislative authority in respect to as- 
sessment districts is sometimes exercised by 
making several districts for a single work, 
as In case of street improvements, a statute 
may make each street or part of a street a 
taxing district; Hilliard v. City of Ashe- 
ville, 118 N. C. 845, 24 S. E. 738. Where un- 


connected sections of a street were opened, 
such sections were hcld separate streets, and 
the cost of each chargeable on the property 
benefited; In re Opening One Hundred and 
Sixty-Seventh St., GS Hun 15S, 22 N. Y. Supp. 
G04; Bacon v. City of Savannali, 86 Ga. 301, 
12 S. E. 5S0. Where a street is of dilfercnt 
widths, it may be divided into as many sec- 
tions as there are different widths, and'the 
property on each section be assesscd for the 
cost thereof; Findlay v. Frey, 51 Ohio St. 
390, 3S N. K 114. The improvement of sev- 
eral streets may be treated as one work for 
the purpose.4 of a special assessment and the 
whole work apportioned by uniform rule 
throughout one district ; Parker v. Challiss, 

9 Kan. 155; Arnold v. Cambridge, 106 Mass. 
352; Litchfield v. Vernon, 41 N. Y. 123. The 
legislature may create a city boundary, or 
designate any other boundary, for a local 
taxing district, without reference to existing 
civil or political districts; and a city, as 
such a district, may tax property within its 
limits which it would not be able to tax for 
municipal purposes only; Henderson Bridge 
Co. v. City of Henderson, 90 Ky. 49S, 14 S. 
W. 493; or it may create tax dlstricts for 
road purposes witliout regard to the bounda- 
ries of counties, townsliips, or municipali- 
ties; Board of Com’rs of Monroe County v. 
Harrell, 147 Ind. 500, 46 N. E. 124; Street 
Lighting Dist. No. 1 v. Drummond, 63 N. J. 
L. 493, 43 Atl. 1061; for the construction 
and maintenance of a bridge across a river, 
several towns may be created a bridge and 
highway district; State v. Williams, 68 
Conn. 131, 35 Atl. 24, 421, 48 L. R. A. 465. 
See Cooley, Taxation (3d ed.) 23S. Taxing 
districts may be as numerous as the purpos- 
es for which the taxes are levied ; Reelfoot 
Lake Levee Dist. v. Dawson, 97 Tenn. 151, 
36 S. W. 1041, 34 L. R. A. 725. 

Of Damages. Fixing the amount of dam- 
ages to which the prevailing party in a suit 
is entitled. 

It may be done by the court through its 
proper officer, the clerk or prothonotary, 
where the assessment is a mere matter of 
calculation, but must be by a jury in other 
cases. See Damages; Measure of Damages. 

In Insurance. An apportionment made in 
general average upon the various articles 
and interests at risk, according to their value 
at the time and place of being in safety, for 
contribution for damages and sacrifices pur- 
posely made, and expenses incurred for es- 
cape from impending common peril. 2 Phill. 
Ins. c. xv. 

It is also made upon premium notes given 
by the members of mutual fire insurance 
companies, constituting their capital, and be- 
ing a substitute for the investment of thè 
paid up stock of a stock company ; tlie lia- 
bility to such assessments being regulated by 
the chartbr and the by-laws ; M^y, Ins. § 
549; Herkimer County Mut Ins. Co. v. Full- 
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er, 14 Barb. (N. Y.) .374 ; New England Mut. 
Idre Ins. Co. y. Belknap, 9 Cush. (Mass.) 140; 
Atlantic Mut. Fire Ins. Co. v. Sanders, 30 
N. H. 252; Susquehanna Mut. Fire Ins. Co. 
v• Leavy, 13G Pa. 499, 20 Atl. 502, 505. A 
meniber of a mutual insurance company, who 
has paid soinething on a premium note, can 
bc assessed for furtlier losses to the face of 
the note ouly; Davis v. 1‘archer & Stewart 
Co., S2 lYis. 488, 52 N. W. 771. The rlght to 
assess is strictly construed, the notes being 
merely conditional promises to pay ; Tcsson 
v. Ins. Co., 40 Mo. 39, 93 Am. Dec. 293; 
American Ins. Co. v. Schmidt, 19 Ia. 502; 
Devendorf v. Beardsley, 23 Barb. (N. Y.) G5G; 
May, Ins. § 557. As to assessments on cor- 
porate stock, see Stock. 

ASSESSMENT DISTRICTS. See Assess- 
ment. 

ASSESS0RS. In Civil and Scotch Law. 

Persons skilled in law, seleeted to advise the 
judges of the inferior courts. Bell, Dict.; 
Dig. 1. 22; Cod. 1. 51. 

As to admiralty practice, see Nautical 
Assessors. 

ASSETS. All the stock in trade, cash, 
and all available property belonging to a 
merchant or company. 

The property in the hands of an heir, ex- 
ecutor, administrator, or trustee,' which is 
legally or equitably chargeable with the ob- 
ligations which such heir, executor, admin- 
istrator, or other trustee is, as such, requir- 
ed to diseliarge. 

Assets enler mains. Assets in hand. Such 
property as at once comes to the executor 
or other trustee, for the purpose of satisfy- 
ing claims against him as suck. Termes de 
la Lcy . 

Equitable assets. Such as can be reached 
only by the aid of a court of equity, and 
which are to be divided, pari passu , among 
all the creditors; 2 Fonblanque 401; Willis, 
Trust. 118. 

Legal assets. Such as constitute the fund 
for the payment of dcbts according to their 
legal priority. 

Asscts per desccnt. That portion of the 
ancestor’s estate which descends to the heir, 
and which is sufficient to charge him, as far 
as it goes, with tlie specialty dehts of his 
ancestors; 2 Williams, Ex. (7th Am. ed.) 
*1553. 

Personal assets. Goods and personal chat- 
tels to wliich the exccutor or administrator 
is entitled. 

Peal assets. Such as descend to the heir, 
as an estate in fee-simple. 

In the Uuited States, generally, by stat- 
ute, all the property of a decedent, real and 
personal, is liable for his debts, and is to 
be applied as follows, when no statute pre- 
scribes a different order of application, ex- 
hausting all the assets of each class before 
proceediug to the next; First , the personal 


estate not specifically bequeathed; second, 
rcal estate devised or ordered to be sold for 
the payment of debts; third , real estate de- 
scended but not eharged with debts; fourth , 
real estite devised, charged generallv with 
the payment of debts; fifth, geueral pecunia- 
ry legacics pro rata; sixth , real estate de- 
vised, uot charged with debts; 4 Kent 421; 
2/Wh. & T. Lead. Cas. 72. 

With rcgard to the distinction betweeu 
realty and personaltj T in this respect, grow- 
iug crops go to the admlnistrator; Penkal- 
low v. Dwight, 7 Mass. 34, 5 Am. Dec. 21; 
Kaiii v. Fislier, G N. Y. 597; Cheney v. Kood- 
house, 135 111. 257, 25 N. E. 1019; he is en- 
titled to a crop of cotton, the cultivation of 
which was practically completed at intes- 
tate’s death, although it was harvested and 
sold by the heirs; Marx v. Nelms, 95 Ala. 
304, 10 South. 551. See Wright v. Watson, 
9G Ala. 53G, 11 South. G34; so do nurseries, 
though not trees in general; Chapman v. 
City of Lowell, 4 Cush. (Mass.) 380; as do 
bricks in a kiln; Tauuton Copper Co. v. Ins. 
Co., 22 Pick. (Mass.) 110; so do cliattels 
real, as interests for years and mortgages; 
and hcnce the administrator must bring the 
action if the mortgagor die before foreclos- 
ing; Lewis’ Heirs v. Kingo, 3 A. K. Marsh. 
(Ky.) 249; so does rent, provided the intes- 
tate dies before it is due; oil produced after 
testator’s death and accruing as royalty, be- 
ing the consideration for the lease, is not of 
the corpus but a part of the incorne of the 
estate; In re WoodburiTs Estate, 138 Fa. GOG, 
21 Atl. 1G, 21 Am. St. Rep. 932. Fixtures go 
to the lieir; 2 Smith, Lead. Cas. 99; Jackson 
v. Twcntyman, 2 Pet. (U. S.) 137, 7 L, Ed. 
374; Swift v. Thompson, 9 Conn. G7, 21 Am. 
Dec. 718. In copyrights aiul pateuts the ad- 
ministrator has right euough to gct them 
extended and beyond the customary time; 
Wilson v. Rousseau, 4 IIow. (U. S.) G4G, 11 
L. Ed. 1141. Where land is sold in partition, 
and one dics before the procceds are distrib- 
uted, his share passes as personalty to his 
adminiètrator; State v. Harper, 54 Mo. App. 
2SG. LaiuI which an executor is directed to 
sell is personalty; G Ves. 520; 8 Ves. 5-17; 
Thomman’s Estate, 1G1 Pa. 444, 29 Atl. S4; 
but a uaked discretionary power of salo will 
not work a conversion until it Is exercised; 
Sheridan v. Sheridan, 13G Pa. 14, 19 Atl. 
10GS; Darlington v. Darlington, 1G0 Pa. G5, 
28 Atl. 503; In re Pyott’s Estate, 1G0 Pa. 
441, 28 Atl. 915, 921. Wlicre the right of 
eminent domain has been exereised it con- 
verts the land into personalty in Pcnnsyl- 
vania ; Hough’s Estate, 3 D. R. Pa. 1S7; but 
not in New Jersey ; Wetkerill v. Hough, 52 
N. J. Eq. GS3, 29 Atl. 592. The wife’s para- 
pkerualia cannot be takcn from her, in Eng- 
land, for the henefit of the children and 
heirs, but may be for creditors. In the Unit- 
ed. States, generally, the wearing apparel of 
widows and minors is retained by them, and 
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is not assets. So among things reserved is 
the widow’s quarantine, i. e. forty days of 
food and clothing; Griswold v. Chandler, 5 
N. H. 405; Washbum v. Hale, 10 Piek. (Mass.) 
430. 

A claim against the United States is not 
a loeal asset in the District of Columbia; 
King v. U. S., 27 Ct. Cl. 529. See Woerner, 
Àm. L. of Admn. 

See Marshallino of Assets. 

ASSEVERATION. The proof whieh a man 
gives of the truth of what he says, by ap- 
pealing to his conscience as a witness. 

It differs from an oatli in this, that by tbe latter 
he appeals to God as a witness of the truth of what 
he says, and invokes him, as the avenger of false- 
hood and perftdy, to punish him if he speak not the 
truth. See Affikmation ; Oath. 

ASSI6N. To inake or set over to another. 

2 Bla. Com. 326; Watkiuson v. Inglesby, 5 
Johns. (N. Y.) 391. 

To appoint; to select; to allot. 3 Bla. 
Com. 58. 

To set forth; to point out; as, to assign 
errors. Fitzherbert, Nat. Brev. 19. 

ASSI GNATION. In French Law, a writ of 
summons. 

ASSIGNEE. One to whom an assignment 
has been made. 

Assignee in fact is one to whom an assign- 
ment has been made in fact by the party 
having the right. 

Assignce in laio is one in whom the law 
vests the right: as, an executor or adminis- 
trator. See Assignment. 

ASSIGNMENT (Law Lat. assignatio, from 
assigno,—ad and signum, —to mark for; to 
appoint to one; to appropriate to). 

A transfer or making over to another of 
the wkole of any property, real or personal, 
in possession or in action, or of any estate 
or right therein. 

A transfer by writing, as distinguished 
from one by delivery. 

The transfer of the interest one has in 
lands and tenements, and more particularly 
applied to the unexpired residue of a term 
or estate for life or years; Cruise, Dig. tit. 
xxxii. (Deed) c. vii, § 15; 1 Stepk. Com. 
507. The deed by w T hich the transfer is 
made is also called an assignment; Comyns, 
Dig.; Bacon, Abr. ; La. Civ. Code, art. 2612; 
Angell, Assign.; 1 Am. Lead. Cas. 78, 85; 4 
Cruise, Dig. 100. 

What may he assigned. Every demand 
connected with a right of property, real or 
personal, is assignable. Every estate and 
interest in lands and tenements may be as- 
signed, as also every present and certain es- 
tate or interest in ineorporeal hereditaments, 
even though the interest be future, includ- 
ing a term o/ years to commence at a subse- 
quent period; for the interest is vested in 
prcesenti, though only to take effect in futu- 
ro; Co. Litt. 46 h ; rent to grow due (but not 
that in arrear, Demarest v. Willard, 8 Cow. 


[N. Y.] 206) ; a right of entry where the 
breach of tlie condition ipso facto terminates 
the estate; Gwynn v. Joues’ Lessee, 2 
G. & J. (Md.) 173; Ensign v. Kellogg, 

4 Pick. (Mass.) 1; a riglit to bettermcnts; 
Lombard v. Ruggles, 9 Greenl. (Me.) 62; 
the right to cut trccs, whicli have been sold 
on the grantor’s land; Olmstead v. Niles, 7 
N. H. 522; Pease v. Gibson, 6 Greenl. (Me.) 
81; Emerson v. Fisk, 6 Greenl. (Me.) 200, 
19 Am. Dec. 206; Kent v. Kent, 1S Pick. 
(Mass.) 569; McCoy v. Herbert, 9 Leigh 
(Va.) 548, 33 Am. Dec. 25G; 11 Ad. & E. 
34 ; a cause of action for cutting timber on 
anotker’s land; Webber v. Quaw, 46 Wis. 
118, 49 N. W. 830; a right in lands which 
may be perfected by occupation; Smith v. 
Rankin, 4 Yerg. (Tenn.) 1, 26 Am. Dee. 213; 
Cook v. Shute, Cooke (Tenn.) 67. But no 
right of entry or re-entry can be assigned; 
Eskridge v. IMcClure, 2 Yerg. (Tenn.) 84; 
Littleton § 347; Greenby v. Wilcocks, 2 
Johns. (N. Y.) 1, 3 Am. Dec. 379; Gwyn v. 
Wellborn, 18 N. C. 319; nor a nalced poicer; 
tkougk it is otherwise w T here it is coupled 
with an interest; 2 Mod. 317. 

To make an assignment valid at law, the 
subject of it must have an existence, aetual 
or potential, at the time of the assignment; 
Needles v. Needles, 7 Ohio St. 432, 70 Am. 
Dec. 85 ; 15 IMees. & W. 110; Moody v. Wright, 
13 Metc. (Mass.) 17, 46 Am. Dec. 706; Skip- 
per v. Stokes, 42 Ala. 255, 9*1 Am. Dec. 646. 
But courts of equity will support an assign- 
ment not only of interests in action and con- 
tingency, but of things which have no pres- 
ent, actual, or potential existence, but rest 
in mere possibility only; 2 Story, Eq. .Tur. 
(13th ed.) §§ 1040 &, 1055; Fearne, Cont 
Rem. 527; Srnedes v. Bank, 20 Johns. (N. 
Y.) 380; as an heir’s possibility of inherit- 
anee; Fitzgerald v. Vestal, 4 Sneed (Tenn.) 
258; see 1 Ch. Rep. 29; Baeon v. Bonham, 33 
N. J. Eq. 614; East Lewisburg Lumber' & 
Mfg. Co. v. Marsh, 91 Pa. 96; Mandeville v. 
Weleh, 5 Wlieat. 2S3, 5 L. Ed. S7. “An as- 
signment cannot at law pass future proper- 
ty, but it may be made effectual against fu- 
ture property on the ground that a court of 
equity wdll in a suitable case enforee it as 
a contract.” 36 Ch. D. 348, 351. “It has 
long been settled that future property, pos- 
sibilities and expectancies are assignable in 
equity for value. Tlie mode * * * is 

absolutely immaterial provided the inten- 
tion of the parties is clear;” 13 A. C. 523. 

The assignment of personal property is 
ehiefiy interesting in regard to ckoses in 
action and as to its effeet in cases of insol- 
veney and v bankruptey. 

A chose in action cannot be transferred 
at common law; 10 Co. 48; Litt. 266 a; Thall- 
himer v. Brinckerhoff, 3 Cow. (N. Y.) 623, 
15 Am. Dec. 308; Greenby v. Wileocks, 2 
Johns. (N. Y.) 1, 3 Am. Dec. 379; 1 Cra. 
(U. S.) 367; Pillsbury v. Mitchell, 5 Wis. 
17; Ckapman t. Holmes’ Ex’rs, 10 N. J. L. 
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20 . But the assignee inay sue in the assign- 
or’s naine, and the assignment will be con- 
sidered valid in equitj 7 . See infra. 

In equity, as well as at law, soine ehoses 
in actiou are not assignable on tlie ground 
tliat they are against public policy, as an 
officcr’s pay , or eoinmission ; 2 Anstr. ; 
1 Ball & B. Ch. C87; 1 Swanst. 74; Sehwenk 
v. Wyckoff, 4G N. J. Eq. 500, 20 Atl. 259, 9 
L. K. A. 221, 19 Am. St. Iiep. 438; or thc 
salary of a judge; Morrison v. Deaderiek, 10 
Huiuphr. (Tenu.) 342; 5 Moore, P. C. C. 219; 
contra , State v. Hastings, 15 Wis. 78; or of 
unearned pay of public oüicers generally; 
Bliss v. Lawrence, 58 N. Y. 442, 17 Am. Kep. 
273; Bowery Nat. Bank of New Yorlc v. \Yii- 
son, 122 N. Y. 47S, 25 N. E. 855, 9 L. K. A. 
70G, 19 Am. St. Kep. 507; Inkabitants of 
Wayne Township v. Caliill, 49 N. J. L. 14-1, 
6 Atl. C21 ; Schloss v. Hewlett, 81 Ala. 2GG, 
1 South. 203 (but see contra , Johnson v. 
Faee, 78 111. 143: Manly v. Bitzer, 91 Ky. 
59G, 1G S. W. 4G4, 34 Am. St. Kep. 242; 
Brackett v. Blake, 7 Metc. [Mass.] 335, 41 
Am. Dec. 442; and also August v. Crane, 28 
Misc. Rep. 549, 59 N. Y. Supp. 5S3; and 
Ciples v. Blair, Kice Eq. [S. C.] G0, where 
costs and fees were distinguished from sal- 
ary and held assignable) ; or claims for fish- 
ing or other bounties from the government; 
or rights of action for fraud or tort as a 
right of aetion for assault; or in trovcr; 
Gardner v. Adams, 12 Wend. (N. Y.) 297 
( alitcr of a right of action in replevin; Foy 
v. R. Co., 24 Barb. [N. Y.] 3S2) ; or of thc 
salc of fish not yct caught; Low v. Pew, 108 
Mass. 350, 11 Am. Rep. 357 ; assignmcnt hy a 
prosccuting attorncy; Holt v. Thurman, 111 
Ky. S4, G3 S. W. 2S0, 9S Am. St. Rep. 399; or 
hy a shcriff to sceure a promissory note; Bow- 
ery Nat. Bank v. Wilson, 122 N. Y. 478, 25 N. 
E. S55, 9 L. R. A. 700, 19 Am. St. Rep. 507; a 
cause of action for dcccit is assignable; Dean 
v. Chandler, 44 Mo. App. 338; and it seems 
that all rights of action whieh wouJd survire 
to the personal representatives, may be as- 
signed; Butler v. K. Co., 22 Barb. (N. Y.) 
110; Patten v. Wilson, 34 Pa. 299; Jordan 
v. Gillen, 44 N. H. 424; Walton v. Rafel, 7 
Misc. GG3, 28 N. Y. Supp. 10; so of a riglit 
of aetion against a common carrier for not 1 
dclivering goods; Jordau v. Gillen, 44 N. II. 
424; or for injury to goods; Norfolk & W. 
R. Co. v. Read, S7 Va. 1S5, 12 S. E. 395. It 
is well settled that a mere expectauey or 
possibility is not assignable at law, conse- 
quently wages to he earned in the future, 
not under an existing engagement, but under 
engagements subsequontly to be made, arc 
not assignable; Herbert v. Bronson, 125 
Mass. 475 ; Bell v. Mulholland, 90 Mo. App. 
G12; Lehigh Valley K. Co. v. Woodring, 11G 
Pa. 513, 9 Atl. 5S. If there is an existing 
employment under which it may reasonably 
be expeeted that the wages will be earued, 
then the possihility is coupled with an in- 


terest and the wages may he a- g u-d; Kod- 
ijkeit v. Andrews, 74 Oliio St. 194, 77 N. L. 
717, 5 L. K. A. (N. S.) 501, G Ann. Cas. 701; 
Nlallin v. Wenham, 209 III. 252, 70 N. E. 
504, 05 L. K. A. 002, 101 Am. St. Rep. 233; 
Edwards v. Peterson, SO Me. 307, 14 Atl. 930, 
0 Am. St. Rep. 207; .Metralf v. Kiueaid, S7 
Ia. 443, 54 N. W. 807, 43 Am. St. Rep. 391; 
Peterson v. Ball, 121 Ia. 544, 97 N. W. 79; 
Bell v. Mulkolland, 90 Mo. App. 012; Kano 
| v. Clough, 30 Mich. 430, 24 Am. Kop. 599; 
Manly v. Bitzer, 91 Ky. 590, 10 S. W. 4G4, 
34 Am. St. Rep. 242; Schllling v. MuIIcn, 53 
Minn. 122, 50 N. W. 5SG, 43 Ain. St. Kcp. 475 ; 
Augur v. -Packing Co., 39 Conn. 530; Gar- 
land v. Ilarrington, 51 N. II. 409; Mulhall v. 
Quinn, 1 Gray (Mass.) 105, G1 Am. Dec. 414; 
and this is true tliougk the employment is 
for no definite period and may be tenninated 
at any time by eitlier party; Thayer v. Kel- 
ley, 28 Vt. 19, G5 Am. Dec. 220. Tlie distinc- 
tion between the two classes of cases is well 
illustrated where a workman assigned all 
the wages he would earn in a year from his 
then employer, and having left that em- 
ployment for two months and afterwards re- 
turned to it, the wages of the second employ- 
ment did not pass, being cousidered as a 
mere possibility; O’Keefe v. Allen, 20 R. I. 
414, 39 Atl. 752, 78 Am. St Rep. SS4. It has 
been suggosted that to prevent the assign- 
meut of future earnings Is in aceordance 
with public policy; Woodring v. K. Co., 2 
Pa. Co. Ct. 4G5; but whilo that Is approved, 
it is snggested that such a policy must be 
a matter of legislative intervention; 14 

Harv. L. Rev. 379. The assignment by a 
master in chancery of his unearned foes is 
void; Shannon v. Bmner, 3G Fed. 147; as 
is the assignment by an executor of liis fees 
before they are aseertained and fixed; In re 
Worthiugton, 141 N. Y. 9, 35 N. E. 929, 23 
L. K. A. 97. A cause of action for maJicious 
prosccution is not assignable even after ver- 
dict; Lawreuce v. Martin, 22 Cal. 174; But- 
ler v. K. Co„ 22 Barb. (N. Y.) 110; North v. 
Turner, 9 S. & R. (Ta.) 244; G Madd. 59; 
2 M. & K. 592; nor is a rigkt to reeover 
damages for false imprisonment: Ilunt v. 
Conrad, 47 Minn. 557, 50 N. W. 014, 14 L. 
K. A. 512; nor any rights pcndcntc litc . Nor 
can personal trusts he assigued; Arkansas 
Valle.v Smelting Co. v. Min. Co„ 127 l*. S. 
379, S Sup. Ct. 1308, 32 L. Ed. 24G; as the 
riglit of a mastcr in his apprentiee; Graliam 
v. Kiiuler, 11 B. Monr. (Ky.) GO; Davis v. 
Coburn, S Mass. 299; or thc dutiis of a tcs- 
tamcntary guardian; Bnlck v. Smith, 12 N. 
IL 437 ; nor a contract for tiie perforiuance 
of pcrsonal scrviccs; Ilalbert v. Deering, 4 
Litt. (Ky.) 9; or one Involving a rclation of 
personal confidcnce; Burck v. Taylor, 152 
U. S. G34, 14 Sup. Ct. G9G, 3S L. Ed. 578 ; or 
one whick couples the delegation of a duty 
with the transfer of a riglit. This was sub- 
stantially the gvound of the ease of Boston 
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Ice Co. v. Potter, in 123 INIass. 28, 25 Am.l 
Hep. 9, where a contract to supply inerclian-1 
dize was held not assignable since l< a man lias 
the right to determine with whom he shall 
contract,” which case has been much dis- 
cussed, and its name coupled with the doc- 
trine declared by it; see 7 Columbia L. Rev. 
32; 20 Ilarv. E. Rev. 424. In England courts 
have gone fartlier, holding that a contract 
was not assignable when thc result would 
be to impose on one party a grcater liability 
than he intendcd to assume; [1901] 2 K. B. 
Sll, where a contract to supply a small com- 
pany was licld not assignable to a powerful 
company with larger capital which would 
require much larger suppües, the court ex- 
pressly declining to “accept the contention 
that only those contracts in which personal 
confidence or ability is involved cannot be 
assigned.” An invention may be transferred 
by parol; Jones v. Reynolds, 120 N. Y. 213, 
24 N. E. 279; every patent or interest there- 
in is assignable; R. S. U. S. § 4898; an as- 
signment of a contingeut remainder. for a 
valuable consideration, wliile void in law, is 
enforceable in equity; Watson v. Smith, 110 
N. C. 6, 14 S. E. G40, 28 Am. St. Rep. GG5. 
An assignment of the proceeds of sale of 
merchandize to be delivered in the future, 
where no contract exists requiring such de- 
livery by the assignor, is not valid, even 
though notice of it was aceepted by the as- 
signee, and the amount actually due was 
not secured from garnishment by a creditor 
of the assignor; O’Niel v. Kerr Co., 124 Wis. 
234, 102 N. W. 573, 70 K. R. A. 338. But a 
valid assignment may be made of a portion 
of the contract price of a building contract- 
ed to be erected by the assignor, but not yet 
erected, and such assignment need not be in 
writing nor accompanied by any transfer of 
the contract itself; Lanigan’s Adm’r v. Cur- 
rier Co., 50 N. J. Eq. 201, 24 Atl. 505. 

In thc assignment of a ehose in action it 
is essential that it be delivered; Lewis v. 
Mason’s Adm’r, 84 Va. 731, 10 S. E. 529; 
Hodenpuhl v. Hines, 1G0 Pa. 4GG, 28 Atl. S25; 
a partial assignment of choses in action is 
good in equity, although the legal title re- 
mains in the assignor; Texas Western Ry. 
Co. v. Gentry, 69 Tex. 625, 8 S. W. 98; the 
assignment of a fractional part of a elaim 
is good, where the party who is to pay does 
not object; Kingsbury v. Burrill, 151 Mass. 
199, 24 N. E. 3G. 

It is “a rule of general jurisprudence that 
if a person enters into a contract, ànd, with- 
out notice of any assignment, fulfills it to 
the person with whom he made the contract, 
he is discharged from his obligation;.” L. 
R. 5 C. P. 594, per Willes, J. 

Whether a prior assignment of a chose in 
action will be protccted when no notice of 
it is given to tfie subsequent assignee or to 
the trustee or debtor, is a question somewhat 
complicated by the adherence of the English 


courts to a doctrine known as the rule of 
Dearle v. Ilall, 3 Russ. 1, adopted also in 
Loveridge v. Cooper, id. 30. • This rule is that 
an assignment of an equitable interest, or 
of a chose in action, without notice to the 
person having legal dominion of the subject 
matter, will be postponed to one made sub- 
sequently, of which nofice is given. In ap- 
plying this rule the English courts have held 
that inquiry by the later assignee is imma- 
terial; 3 Cl. & Fin. 45G; and that it is also 
immaterial that there was no trustee or per- 
son having dominion of the fund to whom 
the first assignce eould give notice; [1904] 2 
Ch. 385 (where it was said that “Dearle v. 
IJall is indisputable law, although many 
judges have said that they will not extend 
it”) ; that knowledge of the first assigmnent 
accidentally acquired by the trustee would 
protect it where there had been no formal 
notice; L. R. 3 Ch. App. 488; and that, in 
case of inquiry by the subsequent assignee, 
the trustee is not bound to answer; [1891] 3 
Ch. S2; that notice to one of several trustees 
was sufhcient, he not being the assignor; 4 
De G., F. & J. 147; but knowledge of the as- 
signor, being one of the trustees, did not 
avail in default of notice to the other two; 
4 Drew. C35; [1901] 1 Ch. 3G5, where Cozens- 
Ilardy, J., said: “I do not profess to be 
able to discover any definite priucfple upon 
which the rule in Dearle v. Hall is founded. 
Nevertheless it must now be recognized as a 
positive rule, though it is not one to be ex- 
tended.” This rule was recognized as law In 
[1893] A. C. 369, but it was critically exam- 
ined and discussed by both L. Ch. Herschell 
and Lord Macnaghten and it is manifest 
that nothing short of the rigor of the Eng- 
lish observance of the doctrine of stare deci- 
sis has maintained its authority. 

The rule of the English courts was ap- 
plied to an assignment of an interest in an 
English trust, made by one domicilèd in New 
York; [1905] 2 Ch. 117, where the court ad- 
mitted the validity of the assignment under 
the lex loci contractm , but considered that 
the law of tlie court administering a trust 
fund should settle the order of payment as 
between claimants. 

The English rule requiring notice to the 
holder of the legal title or trustee of’ an as- 
signment of the equitable interest or chose 
in action, has been followed in Judson v. 
Corcoran, 17 IJow. (U. S.) 614, 15 L. Ed. 
231; Methven v. Tower Co., 66 Fed. 113, 13 
C. C. A. 3G2; Spain v. Hamilton’s Adm’r, 1 
Wall. (U. S.) G04, 17 L. Ed. G19; Burck v. 
Taylor, 152 U. S. G34, 14 Sup. Ct. G9G, 38 L. 
Ed. 578; Vanbuskirk v. Ins. Co., 14 Conn. 
141, 3G Am. Dec. 473; Phillips’ Estate, 205 
Pa. 515, 55 Atl. 213, 66 L. R. A. 7G0, 97 Am. 
St. Rep. 74G; Murdoch v. Finney, 21 Mo. 138 
(and see Thornas v. Liebke, 13 Mo. App. 
389); Merchants’ and Mechanics’ Bank of 
Chicago v. Hewitt, 3 Ia. 93, 66 Am. Dec. 49; 
Graham Paper Co. v. Pembroke, 124 Cal. 120, 
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5G Pac G27, 44 L. R. A. G34, 71 Am. St. Kep. 
2G ; Meler v. Iless, 23 Or. G02, 32 Pac. 755. 
In other cases the assij, r nment is held to he 
effectual without notlce even agaiust a sub- 
sequent assignment of which notice was 
given; I’utnam v. Story, 132 Mass. 205; Good- 
ing v. Kiley, 50 N. II. 40S; Garland v. Har- 
rington, 51 N. II. 409; FortuuaCo v. Patteu, 
147 N. Y. 277, 41 N. E. 572; Central Trust 
Co. of New York v. Imp. Co., 109 N. Y. 314, 
G2 N. E. 3S7. The cascs are eolleeted in 1 
Perry Trusts, § 43S, note. In Clodfelter v. 
Cox, 1 Sneed (Tenn.) 339, 00 Am. Dec. 157, 
it is said tlint tliere is an irreconeilable eon- 
flict in the Amerlcan cases, and thongh the 
weight of authority seeins to be against the 
English rule, tlie latter is cousidered more 
reasonable and safe aud therefore followed. 
In a note to 14 Conn. 141, the view of the 
Tcnnessee court in that case as to the weiglit 
of authority is questioned and it is suggest- 
ed as more corroct to say that “by the pre- 
ponderance of authority, n an assignee of a 
ehose in aetion without notice is protccted 
against creditors of the nssignor but not as 
against a subseqnent assignee for value and 
in good faith, and tliis is said to be the Eng- 
lish rule properly stated; 3G Am. Dec. 47G 
note. 

The assignment of bills of exchange and 
promissory notes by general or si>ecial en- 
dorsement constitutes an exception to the 
law of transfer of choses In action. When 
negotiable (1 e., made payable to order), 
they are transferable by the statute of 3 & 4 
Anne; they may then be transferred by en- 
dorsement; the holder can sue in his own 
name, and the equitable defences which 
might have existed between the promisor and 
the original promisee are cut out; Bump v. 
Yan Orsdale, 11 Barb. (N. Y.) G37, G39; An- 
drews v. Carr, 2G Miss. 577; Neyfong v. 
Wells, Hard. (Ky.) 5G2; wherê a payee en- 
dorses a note fo third party adding a guar- 
anty of payment, the contract aiul guaranty 
are assignable; Harbord v. Cooper, 43 Minn. 
4GG, 45 N. W. SGO. The assignee of a bill of 
lading has only such rights as the consignee 
would have had; Haas v. K. Co., S1 Ga. 792, 
7 S. E. G29. 

An assignee stands in the place of his as- 
signor and takes simply his assignor’s rights; 
Taliaferro v. Bank, 71 Md. 200, 17 Atl. 103G. 

Tlie most extensive class of assignments 
are the general assignments in trust made 
by insolvent and other debtors for the pay- 
ment of their debts. These are usually reg- 
ulated by state statutes. 

Tlie right of an insolvent debtor to make 
an assignment for the benefit of his credi- 
tors exists at commou law, and when good in 
the state where exeeuted is good in every 
state; Weider v. Maddox, GG Tex. 372, 1 S. 
W. 1GS, 59 Am. Rep. G17. Where the assign- 
ment is valld under the laws of oue state 
it will pass a debt to the assignor due under 
contract made there with a eitizen of another 


state, thougb the asMgnnu nt is void in . uch 
other state; O’Neill v. Nagle, 19 Abb. N. C. 
(N. Y.) 399. 

Yoluntary 'or common law assignmeuts of 
property in other states will be respe<-ted ex- 
eept so far as they eome hito conIli<-t with 
the rights of local creditors or wilh the laws 
or puhlic policy of the state in whieh the as- 
signment is sought to he enforced; Barnott 
v. Kinney, 147 U. S. 47G, 13 Sup. Ct. 403, 37 
L. Ed. 247. With respect to statutory as- 
signments, the prevailing doetrine is that a 
eonveyanee under a statc insolvent law op- 
crates only upon property within thnt state 
and that with respeet to property in other 
states it is giveu only snch effect as the law 
of such otlier state would permit; and that 
in general it must give way to the claims of 
creditors pursuing their remedies tliere. It 
passes no title to real estatc in anotlier state. 
Nor as to personal property will tlie title ac- 
quired by it prevail agaiust the garnishment 
of a debt due hy the residcnt of another 
state or the seizure of tangible property 
tberein under the laws of the state where 
the propcrty is; Barth v. Cackus, 140 N. Y. 
2 10, 35 N. E. 425, 23 L. R. A. 47, 37 Am. St 
Iiep. 545; Rhawn v. l’earce, 110 111. 350, 51 
Am. Rep. G91; Catlin v. Silver-Plate Co., 123 
Ind. 477, 24 N. E. 250, S L. II. A. U2, 1S Am. 
St. Rep. 33S; Security Trust Co. v. Dodd, 173 
U. S. 024, 19 Sup. Ct. 545, 43 L. Kd. S45; 
King v. Cross, 175 U. S. 390, 20 Sup. Ct. 131, 
44 L. Ed. 211. 

A debtor making an assignment for cred- 
itors may legally clioose his own trustee, and 
the title passes out of him to them; Niehols 
v. McEwen, 21 Barh. (N. Y.) G5; Wilt v. 
Franklin, 1 Binn. (Pa.) 514, 2 Am. Dec. 4744 
Ilannak v. Carringtou, 1S Ark. S5; Ilemp- 
stead v. Johnston, 1S Ark. 123, G5 Am. Dec. 
458; Vansands v. Miller, 24 Conn. 1S0. The 
assent of creditors will ordinarily be pre- 
sumed; Asbley’s Adm’r v. Robinsou, 29 Ala. 
112, G5 Am. Dec. 3S7 ; Eager v. Com., 4 Mass. 
183; Sebor v. Armstrong, 4 Mnss. 200; De 
Forest v. Bacon, 2 Conn. G33; North v. Tur- 
ner, 9 S. & R. (Fa.) 244; Copeland v. Wild, 
S Greenl. (Me.) 411. 

In some states tlie statutes provide that 
the assignment shall be for the beneflt of all 
creditors equally, in others preferences are 
legal. Independently of hankrupt and insol- 
vent laws, or laws forbidding prcferonces, 
priorities and preforenees in favor of partic- 
ular creditors are allowed. Sucli proference 
ls not considercd lnequitable, nor is a stipu- 
lation tbat tbe creditors taking umler It shall 
release the debtor from nll furtlier elaims; 
Sebor v. Armstrong, 4 Mass. 20G; Doe v. 
Scribner, 41 Me. 277; Nutter v. Ilnrrls, 9 
Ind. SS; Pearpoint v. Graham, 4 AVash. C. C. 
232, Fed. Cas. No. 10,S77; Cameron v. Mont- 
gomery, 13 S. & R. (Pa.) 132; Frazier v. 
Fredericks, 24 N. J. L. 1G2 ; Billlngs v. Bill- 
ings. 2 Cal. 107, 5G Am. Dec. 319; Cooper v. 
McClun, 16 111. 435; Miller v. Couklin, 17 Ga. 
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430, 63 Am. Dec. 248; U. S. v. Ivenox, -2 
Paine, 1S0, Fed. Cas. No. 15,592; Murray v. 
Kiggs, 15 Jolins. (N. Y.) 571; Union Bank 
of Maryland v. Kerr, 7 Md. 88; American 
Exchange Bank v. Inloes, id. 381 ; Hatton’s 
Adm’rs v. Jordan, 29 Ala. 206; Haven v. 
Richardson, 5 N. H. 113; Brooks v. Marbury, 
11 Wheat. (U. S.) 78, 6 L. Ed. 423; Savings 
Bank of New Haven v. Bates, 8 Conn. 505; 
Ilicks v. Ilarris. 26 Miss. 423; Bellamy v. 
Sheriff, 6 Fla. 62; Niglitingale v. Harris, 6 
R. I. 32S; Lake Shore Banking Co. v. Fuller, 
110 Pa. 156, 1 Atl. 731; Peters v. Bain, 133 
U. S. 670, 10 Sup. Ct. 354, 33 L. Ed. 696; 
Nordlinger v. Anderson, 123 N. Y. 544, 25 N. 
E. 992 ; Van Wyck v. Read, 43 Fed. 716. See 

PREFEREXCES. 

How made. It used to be held that the 
instrument of assigument must be of as high 
a character and nature as the instrument 
transferred; but now a parol (usually writ- 
ten) assignment may transfer a deed, if the 
deed be at the same tirne delivered; Canna- 
day v. Shepard, 55 N. C. 224; Jones v. Wit- 
ter, 13 Mass. 304; Porter v. Bullard, 26 Me. 
448; Jackson v. Housel, 17 Johns. (N. Y.) 
284; Prescott v. PIull, id. 292; Morange v. 
Edwards, 1 E. D. Smith (N. Y.) 414; Onion 
v. Paul, 1 Harr. & J. (Md.) 114; Lessee of 
Bentley’s Heirs v. Deforest, 2 Ohio 221; 
Dtfrst v. Swift, 11 Tex. 273; 5 Ad. & E. 107; 

1 Madd. Ch. 53. When the transfer of per- 
sonal chattels is made by an instrument as 
formal as that required in the assignment 
of an interest in lands, it is commonly called 
a Ijill of sale (which see). See as to the dis- 
tinction, Blank v. German, 5 W. & S. (Pa.) 
36. In most cases, however, personal chattels 
are transferred by mere note or memoran- 
dum, or, as in the case of negotiable paper, 
by mere endorsement; Ball v. Larkin, 3 E. 
D. Smith CS. Y.) 555; Ryau v. Maddux, 6 
Cal. 247; Field v. Weir, 28 Miss. 56; Worth- 
ington v. Curd, 15 Ark. 491. “To coustitute 
an assignment of a chose in action, in equity, 
no particular form is necessary;” Spain v. 
Hamiltons Adm’r, 1 Wall. (U. S.) 604, 624, 
17 L. Ed. 619. Any binding appropriation of 
money or property to a particular use is a 
transfer of ownership; Watson v. Bagaley, 
12 Pa. 167, 51 Am. Dec. 595; Fourth Street 
Nat. Bank v. Yardley, 165 U. S. 634, 17 Sup. 
Ct. 439, 41 L. Ed. 855; Clark v. Iron Co., 81 
Fed. 310, 26 C. C. A. 423. An assignment of 
a chose in action by parol as security is 
valid; Union Trust Co. v. Bulkeley, 150 Fed. 
510, 80 C. C. A. 328, and so of book accounts 
to be thereafter earned by the assignor; L. 
R. 13 App. Cas. 523. 

In France an assignment of a debt must 
be in writing; the registration duty must be 
paid thereon and forinal notice in writing 
must be served after registration by an offi- 
cer of the court, called a “huissier.” Notice 
can be replaced by the debtor’s formal ac- 
knowledgment in a notarial French deed. 


This passes a legal title to the debt; [1900] 

1 Ch. 602. 

The proper technical and opemtive words 
in assignment are “assign, transfer, and set 
over;” but “give, grant, bargain, and sell,” 
or any other words which show the intent of 
the parties to make a complete transfer, will 
work an assignment; 13 Sim. 469; 31 Beav. 
351; Kimball v. Donald, 20 Mo. 577, 64 Am. 
Dec. 209. 

No consideration is necessary to support 
the assignment of a term; 1 Mod. 263; Mc- 
Clenahan v. Gwynn, 3 Muuf. (Va.) 556. 
Now, by the statute of frauds, all assign- 
ments of chattels rcal must be made by deed 
or note in writing, signed by the assigning 
party or his agent thereunto lawTully au- 
thorized by writing; 1 B. & P. 270. If a 
tenant assigns the whole or a part of an es- 
tate for a part of the term, it is a sub-lease, 
and not an assignment; Patten v. Deshon, 1 
Gray (Mass.) 325; Astor v. Miller, 2 Paige, 
Ch. (N. Y.) 68; Buckingham v. Granville 
Alexandria Soc., 2 Ohio 369; 1 Washb. R. P. 
*327. 

Effect of. During the continuance of the 
assignment, the assiguee is liable on all cov- 
enants running with the land, but may rid 
himself of such continuing liability by trans- 
fer to a mere beggar; 5 Coke 16; Ans. 

Contr. 232; 1 B. & P. 21; 1 Sch. & L. 310; 

1 Ball & B. 238; Dougl. 56, 1S3; (but a con- 
veyance to an irresponsible person to avoid 
paying a ground-rent accruing on the land 
couveyed was held not to release the original 
covenantor; American Academy of Music v. 
Smith, 54 Pa. 130). By the assignment of 
a right, all its accessories pass with it: for- 
example, the collateral security, or a lien 
on property, which the assignor of a bond 
had, will pass with it when assigned; Potts 
v. Water Power Co., 9 N. J. Eq. 592; Waller 
v. Tate, 4 B. Monr. (Ky.) 529; Pattison v. 
IIull, 9 Cow. (N. Y.) 747; Eskridge v. Mc- 
Clure, 2 Yerg. (Tenn.) 84; Boardman v. 
Ilayne, 29 Ia. 339; Willis v. Twambly, 13 
Mass. 204; Craig v. Parkis, 40 N. Y. 1S1, 100 
Am. Dec. 469; Coffing v. Taylor, 16 111. 457. 
So, also, what belongs to the thing by the 
right of accession is assigned with it; Hodg- 
es v. Harris, 6 Pick. (Mass.) 360; Horn v. 
Thompson, 31 N. H. 562. 

An assignee for the benefit of creditors 
takes the property assigned subject to all ex- 
isting valid liens and equities against the 
assignor; Helm v. Gilroy, 20 Or. 517, 26 
Pac. 851. 

The assignee of a chose in action in a 
court of law must bring the action in the 
name of the assignor; and everything which 
might have been shown in defence against 
the assignor may be used against the as- 
signee; 18 Eng. L. & Eq. 82; Pollard v. Ins: 
Co., 42 Me. 221; Guerry v. Perryman, 6 Ga. 
119; Commercial Bank of Rochester v. Colt, 
15 Barb. (N. Y.) 506; Sanboru v. Little, 3 N. 
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H. 530; Norton v. Rose, 2 Wash. (Va.) 233; 
Pitts v. Holines, 10 Cush. (Mass.) 92; McJil- 
ton v. Love, 13 111. 4S0, 54 Ain. Dec. 440; 
Lyon v. Sumniers, 7 Conn. 300; Welch v. 
Mandeville, 1 Wlieat. (U. S.) 23G, 4 L. Ed. 
70; Jn re Rrown’s Kstate, 2 Pa. 4G3; Ham- 
ilton v. Greenwood, 1 Pay (S. C.) 173, 1 Am. 
Dec. G07; Matheson v. Crain, 1 McCord (S: 
C.) 210; U. S. v. Sturges, 1 Paine, 525, Fed. 
Cas. No. 10,414; Patterson v. Atlierton, 3 
MeLean, 147, Fed. Cas. No. 10,S22; Kobiu- 
son v. Marshall, 11 Md. 251; 1 Ilisph. Eq. 
22G; but in many statcs the assignee of a 
cliose in action may sue in his own narne; 
Smith v. Iiy. Co., 23 Wis. 207; Ilooker v. 
Bank, 30 N. Y. 83, SG Am. Dec. 351; Long 
v. Heinrich, 40 Mo. 003; it is no objection to 
suit by an assignee of an account in his 
naine that no consideration for the assign- 
ment is shown; Young v. Iludson, 90 Mo. 102, 
12 S. W. G32 ; and where a party assigns her 
interest in a suit for negligence to her at- 
torneys by way of security, there is no rea- 
son why suit should be carried on in hcr 
name; Rajnowski v. R. Co., 7S Mich. GSl, 44 
N. W. 335. In equity the assiguee may sue 
in his own name, but he can only go into 
equity when his rernedy at law fails; 1 Yo. 
& C. 4S1; Bigelow v. Willson, 1 Pick. (Mass.) 
4S5 ; Moseley v. Boush, 4 Rand. (Va.) 392; 
Haskell v. Hilton, 30 Me. 419; Murray v. 
Lylburn, 2 Johns. Ch. (N. Y.) 441; Spring v. 
Ins. Co., 8 Wheat. (U. S.) 2GS, 5 L. Ed. G14. 
Such an assignment is considered as a dec- 
laration of trust; Morrison v. Deaderick, 10 
Humphr. (Tenn.) 342; 3 P. Will. 199; Welch 
v. Mandeville, 1 Wheat. (U. S.) 235, 4 L. Ed. 
79; but all thc equitable defences exist ; 
Ronsset v. Ins. Co., 1 Binn. (Pa.) 429; Spring 
v. Ins. Co., 8 Wheat. (U. S.) 2GS, 5 L. Ed. G14. 
It has been held that the assignee of a chose 
in action does not take it subject to equities 
of third persons of which he had no notice; 
Himrod v. Bolton, 44 111. App. 516. 

A valid assignment of a policy of insur- 
ance in the broadest legal sense, by consent 
of the undcrwriters, by statute, or other- 
wise, vests in the assignee all the rights of 
the assignor, legal and equitable, including 
that of action ; but the instrumcnt, not be- 
ing negotiable in its character, is assignable 
only in equity, and not even so, if it has, as 
it sometimes has, a condition to the con- 
trary; Field v. Ins. Co., 3 Md. 244; New 
York Life Ins. Co. v. Flack, 3 Md. 341, 5G 
Am. Dec. 742; Kingsley v. Ins. Co., 8 Cush. 
(Mass.) 393; Grosvenor v. Ius. Co., 17 N. Y. 
391; Simonton v. McLane’s Adm’r, 25 Ala. 
353; Folsom v. Ins. Co., 30 N. II. 231; Rison 
v. Wilkerson, 3 Sneed (Tenn.) 565 ; Pollard 
v. Ins. Co., 42 Me. 221; Birdsey v. Ins. Co., 
26 Conn. 1G5; State Mut. Fire Ins. Co. v. 
Roberts, 31 Pa. 43S; 1S Eng. L. & Eq. 427; 
Hall v. Ins. Co., 93 Mich. 1S4, 53 N. W. 727, 
1S L. R. A. 135, 32 Am. St. Rep. 497. Where 
the policy does not provide that an assign- 


ment without the consent of the compmy 
renders it void, a parol assignmeut is valid; 
O’Brieu v. Ins. Co., 57 IIuu 5^9, 11 N. Y. 
Supp. 125. Upon transfer of a puliey, in ca> * 
of loss, the assiguee may In some states sue 
in his own name; Southern Fertilizer Co. v. 
Rcams, 105 N. C. 2S3, 11 S. E. 407, but this 
is usually when there is a statutory provi- 
sion; and if tliere be none, suit must be in 
the name of the assiguor ; 3 Kent 201; Rous- 
set v. Ins. Co., 1 Binn. (Pa.) 429. In marine 
policies, custom seems to have establisbed a 
rule different from that of the eonmiou law, 
and to have made polieies transferable witli 
the subject matter of iusurance; May, Ins. 
§ 377. 

Assigninents arc peculiarly the objects of 
cquity jurisdiction; 9 B. & C. 300; Mar- 
bury v. Brooks, 7 Wheat (U. S.) 55G, 5 L. Ed. 
522; Nicoll v. Mumford, 4 Johns. Ch. (N. Y.j 
529; Phillips v. Prevost, id. 205; Ilowell v. 
Baker, id. 119; Ilays v. Ward, id. 129, 8 Am. 
Dec. 554; and bona fide assignuieuts will in 
most cases be uphekl in equity courts; Dav- 
enport v. Woodbridge, 8 Grecnl. (Me.) 17; 
Corser v. Craig, 1 Wash. C. C. 424, Fed. Cas. 
No. 3,255; Kellogg v. Krauser, 14 S. & R. 
(Pa.) 137, 16 Am. Dec. 4S0; Sheftall’s Adm’rs 
v. Clay’s Adm’rs, T. U. P. Charlt. (Ga.) 230; 
Anderson v. Van Alen, 12 Johus. (N. Y.) 313; 
but champerty and maintenance, aud the pur- 
ehasc of lawsuits, are inquired iuto and re- 
strained in etjuity as in law, and fraud will 
defeat an assignment By some of the state 
statutes regulating assiguments, the assignec 
may bring an action in his own name in a 
court of law, but the equities in defence are 
not excluded. See Johns v. Jolins, G Ohio 
271; Sirlott v. Tandy, 3 Dana (Ky.) 142; 
Ilarper v. Butler, 2 Pet. (U. S.) 239, 7 L. Ed. 
410; Defrance v. Davis, Walk. (Miss.) G9. 

All assignments and transfers of any claim 
upon the United States, or of any part or 
share tliereof, or interests therein, whatever 
may be the consideratiou therefor, are null 
and void, unless made after the allowance of 
such claim, tlie ascertainment of the amount 
due, and the issuance of a warrant for the 
payment thereof; § 3477 R. S. See 24 Am. 
L. Rev. 442. But this does not apply to tlie 
passing of such claims to heirs, devisees, or 
assignees in bankruptcy; Erwin v. U. S., 97 
U. S. 392, 24 L. Ed. 1065. 

Notice is not necessary as against the cred- 
itor or his assignee in bankruptcy, but the 
claims of competing assiguees or encum- 
brancers rank as between themselves ac- 
cording to tlie datcs at which they have re- 
spectively given notice to the debtor; Pol- 
lock, Contr. 232, citing 3 Cl. & F. 456. This 
applies to rights created by trust; id. 233. 

In tliis country it has also been held that 
notice of the assignment of a chose in ac- 
tion is effective without notice or acceptance 
by the debtor; Quigley v. Welter, 95 Minn. 
3S3, 104 N. W. 236; Kingman v. Perkins, 
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105 Mass. 111; Coluinbia Finance & Trust 
Co. v. Bank, 11G Ky. 3G4, 76 S. W. 15G; Young 
v. Upson, 115 Fed. 192; Tingle v. Fisber, 20 
W. Ya. 497. 

The only purposc or neccssity of notice is 
for tbe protection of the assignee against sub- 
sequent assignees or creditors or payments 
made by the debtor in ignorance of the as- 
signment; Succession of Patrick, 3Iann. Un- 
rep. Cas. (La.) 72; Chemical Co. v. McNair, 
139 N. C. 32G, 51 S. E. 949. 

A party to an executory contract cannot 
assign it to a third party; but it is held in 
Taylor v. Palmer, 31 Cal. 240, that a public 
building contract is distinguished from a pri- 
vate building contract on the theory that the 
public generally were invited to bid for and 
take public contracts regardless of the pro- 
fessions, trades, or occupations; and that, 
aside from the discretion vested in the board 
of supervisors to reject all bids vvhen they 
deerned it for the public good, or the bid of 
any party who had proved delinquent in a 
previous contract, there was no restriction 
upon the capacity of the contractor. Ernst 
v. Kunkle, 5 Ohio St. 520; City of St. Louis 
v. Clemens, 42 Mo. 69; Anderson v. De Uri- 
oste, 96 Cal. 404, 31 Pac. 266. But in the 
construction of a complex plant, owners hav- 
ing no knowledge themselves as to how such 
a plant should be constructed, have a right 
to select the party with whorn they would 
deal, and when the selection is made and the 
contract executed, there could be no substi- 
tution of contractors without the assent of 
the owners; and such a contract is not as- 
signable by the contractor; Arkansas Valley 
Smclting Co. v. Min. Co., 127 U. S. 379, S Sup. 
Ct. 1308, 32 L. Ed. 246; Putnarn v. Ins. Co., 
123 iSIass. 32S, 25 Am. Rep. 93; Swarts v. 
Lighting Co., 26 R. I. 3SS, 59 Atl. 77; Camp- 
bell v. County Com'rs, 64 Kan. 376, 67 Pac. 
S6G; Edison v. Babka, 111 Mich. 235, 69 N. 
W. 499; Winchester v. Pyrites Co., 67 Fed. 
45, 14 C. C. A. 300; Worden v. R. Co., S2 
Ia. 735, 4S N. W. 71; Johnson v. Vickers, 139 
Wis. 145, 120 N. W. S37, 131 Am. St. Rep. 
1046. 

See Future Acquibed Propertt; Insol- 
vency; Equitable Assignment; CnosE in 
Action. 

ASSIGNMENT 0F D0WER. The act by 

which the share of a widow in her deceased 
husband's real estate is ascertained and set 
apart to her. 

The assigmnent may be made in pais by 
the heir or his guardian, or the devisee or 
other persons seized of the lands subject to 
dower; Pierce v. Williams, 3 N. J. Law, 709; 
Meserve v. Meserve, 19 N. H. 240; Blood v. 
Blood, 23 Pick. (]SIass.) S0; Shattuck v. 
Gragg, id. SS; Mc-Rae v. Pegues, 4 Ala. 160; 
Baker v. Baker, 4 Greenl. (Me.) 67; Boyers 
v. Newbanks, 2 Ind. 3SS; Tudor, Lead. Cas. 
51 ; or it may be made after a course of ju- 
dicial proceedings, where a voluntary as- 


signment is refused. In this case the as- 
sigiiment will be made by the sheriff, who 
will set off her share by mctes and 
bounds; 2 Bla. Com. 136; 1 Washb. R. P. 
229. The assignment should be made within 
forty days after the death of the husband, 
during which time the widow may remain 
in the mansion-house. See Pharis v. Leach- 
man, 20 Ala. 662 ; Chaplin v. Simmons’ Heirs, 
7 T. B. Monr. (Ky.) 337; Stedman v. For- 
tune, 5 Conn. 462; 1 Washb. R. P. 222, n. 
227; Quarantine. The share of the widow 
is usually one-third of all the real estate of 
which the husband has been seized during 
coverture ; and no writing or livery is nec- 
essary in a valid assignment, the dowress 
being in, according to the view of the law, 
of the seisin of her husband. 

The assignment of dower in a house may 
be of so many rooms, instead of a third part 
of the house; Parrish v. Parrish, SS Va. 
529, 14 S. E. 325. The remedy of the widow, 
when the heir refuses to assign dower, is by 
a writ of dower unde nihil habet; 4 Kent 63. 
A conveyanee by a widow of her right of 
dower before it has been allotted does not 
vest the legal title in the grantee, and she is 
a necessary party to enforce the allotment; 
Parton v. Allison, 111 N. C. 429, 16 S. E. 416; 
see id., 109 N. C. 674, 14 S. E. 107. If the 
guardian of a minor heir assign more than 
he ought, the heir on coming of age may have 
the writ of admeasurement of dower; Mc- 
Cormick v. Taylor, 2 Ind. 336; Jones v. 
Brewer, 1 Pick. (Mass.) 314; Co. Litt. 34, 35; 
Fitzh. Nat. Br. 14S; Stat. Westm. 2 (13 Edw. 
I.) c. 7; 1 Washb. R. P. 222 ; 1 Kent 63, 69. 

ASSIGNMENT 0F ERR0RS. The state- 
ment of the case of the plaintiff in error, on 
a writ of error, setting forth the errors com- 
plained of. 

It eorresponds with the declaration in an 
ordinary action; 2 Tidd, Pr. 1168; 3 Steph. 
Com. (llth ed.) 623. All the errors of which 
tlie plaintiff complains sliould be set forth 
and assigned in distinct terms, so that the 
defendant may plead to them; Newnan v. 
Pryor, 1S Ala. 1S6; Reynolds v. Reynold*, 
15 Conn. S3; Adams v. Munson, 3 How. 
(Miss.) 77. 

It is an essential part of the pleadings and 
as such should be so complete in itself as to 
show the basis of the judgment or decree of 
the appellate court, since after the cause is 
disposed of and the record remitted to tlie 
court below, the precipe, assignment of er- 
rors and pleas thereto are all that usually 
rernain of record; In re Cessna’s Estate, 
192 Pa. 14, 43 Atl. 376. 

The ruling of a trial court must be speci- 
fied in the assignment, in order to question 
it on appeal ; Line v. State, 131 Ind. 468, 30 
N. E. 703 ; as where no errors are assigned 
in the record, no question is presented for 
the appellate court for review; Wilcox v. 
Moore, 44 111. App. 293; Fullerton’s Estate, 
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14G Pa. 61, 23 Atl. 321; Patrick Red Saud- 
stone Co. v. Skoman, 1 Colo. App. 323, 29 
Pac. 21; Ilawkins v. McDougal, 126 Ind. 544, 
25 N. E. 70S. Errors not assigued will nut 
usually be considercd by an appellate court. 
But the Unitcd Statcs Circuit Court of Ap- 
peals will notice plain errur tliough not as- 
'signed; City of Memphis v. R. Co., 1S3 Fed: 
529, 106 C. C. A. 75. Allegcd crrors of law 
will not be considcrcd unless contained in 
tlie assignmont of errors, where on tlie whole 
the facts justify the judgment; Beliu, M. & 
Co. v. Campbell, 205 U. S. 403, 27 Sup. Ct. 
502, 51 L. Ed. S57. 

The term is commonly used lu connection 
witli appeals in eases in c<]üity. Undcr the 
federal appellate practice, it is neccssary to 
file an assignmcnt of crror with the petition 
for an appcal. 

ASSIGNOR. One who makes an assign- 
inent; one who transfers propcrty to auoth- 
er. See Assignment. 

ASSIGNS. Assignees; those to whom 
property shall have been transl'errcd. Now 
seldoiu used except in the pkrase, in deeds, 
“heirs, administrators and assigus. M Grant 
v. Carpenter, 8 K. I. 36. 

ASSISA (Lat. assidcrc ). Originally an 
assembly or court; tlien tlie euactments of 
such a court. 1 Iloldsw. II. E. L. 110. 

A kind of jury or inquest. For the dift'er- 
ence bctween assisa and jurata , see Jurata. 

A writ; as, an assize of novcl disscisin , 
assize of comrnon pasture. 

An ordinanee; as, assisa pa)iis. Littleton 
§ 234; 3 Sharsw. Bla. Com. 402. 

A fixed spccific time, sum, or quantity. A 
tribute; tax fixed by law; a fine. Spelman, 
Gloss. 

Assisa armorum. A statute defining the 
arms which all freemen must carry. 

Assisa caderc. To be nonsuited. Cowell; 
3 Bla. Com. 402. 

Assisa continuanda. A writ for the con- 
tinuation of the assize to allow the produc- 
tion of papers. Reg. Orig. 217. 

Assisa do forcsta. Assize of the forest. 

Assisa mortis d'anccstoris. Assize of mort 
d'anccstrc. 

Assisa panis ct ccrevislcr. Assize of bread 
and ale; a statute (1266) rcgulating the 
weight and measure of these articlcs. Abol- 
islied in London in 1S15 and in tlie rest of 
England In 1S36. 

Assisa proroganda. A writ to stay pro- 
ceedings where one of the parties is engaged 
tu a suit of the king. Iteg. Orig. 20S. 

Assisa ultimw pra’scntationis. Assize of 
darrein prcscntmcnt, wliicli see. 

Assisa vcnalium. Statutes rcgulating the 
sale of certain articles. Spelman, Gloss. 

Assisa cadit (or vcrtitur ) in juratam. 
Wliere a matter is so doubtful that it must 
necessarily be tried before a jury. Jacob 
L. Dictu 


ASSIS0RS. In Scotch Law. Jur« rs. 

ASSISTAN C E, WRIT 0 F. See Writ o y 
Assistance. 

ASSITHMENT. A wergild or compcu/a- 
tion by a pecuniary mulct. Iilount. 

ASSIZE, ASSIZA (Lat. assidcrc, tu sit by 
or near, through the Fr. assisu, a ses.siuu». 
A writ directed to the sheriff for the recov- 
ery of immovable property, eorporeal or in- 
corporeal. Littleton § 234. 

Tlie action or proccedings iu court based 
upon such a writ. Magua Carta c. 12; Stat. 
13 Edw. I. (We.stm. 2) c. 25; 3 Üla. Com. 
57, 252; Sellon, Pract. Introd. xii. 

Such actions were to be trled by special courts, of 
which the Judlclal ofliccrs were justiccs of assize. 
See Courts of Assize and Nisi Piuus. This form 
of rcmedy Is sald to have been Introduced by the 
parliament of Northampton (or Notlingham) x. u. 
1176, for the purpose of trying titles to land in a 
more eertain and expcditious manner before com- 
missloncrs appolnted by the crown than before the 
suitors in the county court of the king's Jusüclars 
In the Aula Regis. The aetion is properly a mlxed 
action, whereby the plaintiff reeovers hls land and 
damages for the injury sustalned by the disseisin. 
The value of the actlon as a means for the recovery 
of land led to its general adoptlon for that purpose, 
those who had suffered injury not really amountlng 
to a disseisin allcging a disscisin to entitle them- 
selves to the remedy. The scope of the remedy 
was also extendcd so as to allow the recovery of in- 
corporeal hereditamcnts, as franchises, estovers, 
ctc. It gave place to the action of ejeclmer.t, and 
is now abolished, having been previously almost, lf 
not quite, entirely disused. Stat. 3 & 4 Will. IV. c. 
£7, § 36. Stearns, Rcal Act. 1S7. 

A jury summoned by virtne of a writ of 
assize. 

Such jurles were sald to be elther magna. (grand). 
consisting of sixteen mcmbers and servlng to deter- 
mine the right of property, or parva (petit), con- 
isting of twelve and serviug to dctcrmlne the right 
to possession. Mirror of Just. lib. 2. 

This sense is said by Littleton and Blackstone to 
be the originai meaning of the word; LJttJeton 
§ 234 ; 3 Bla. Com. 1S3. Coke explalns lt as denot- 
ing originally a sessio» of jusiices; and this expla- 
nation is sanctioned by the etymology of the word. 
Co. Litt. 153 b. It sceins, however, to have beeu 
early used in all the senses here giveu. The recog- 
nitors of assize (the Jurors) had the power of de- 
ciding, upon their own knowledge, wlihout the ex- 
amination of witnesses, where the issue was joined 
on the vcry point of the assize ; but collateral mat- 
ters were tried cither by a jury or by the recogni- 
tors acting as a jury, in which latter ease !t was 
said to be turned into a jury (assiva vcrtitur in 
juratam). Booth, RoaJ Act. 213; Stearns, Real 
Act. 187; 3 Bla. Com. 402. The term is no longer 
used in England to denote a jnry. 

Tho assizcs arc: The Graud A.ssizc whlch 
providcs a machincry for tryini: disputcd 
claims to proporty; aiul posscssory assizcs 
for trying disputcd claiuis to seisin or pos- 
scssiou. 1 Iloldsw. Ilist E. L. 149. See 
GitAND Assizi:. 

Tlie verdict or judpmont of the jurors or 
recognitors of assize; 3 Bla. Com. 57, 59. 

A court composcd of an assemhly of 
knights and otkcr substantial men. with the 
baron or justice, lu a ccrtain placc. at au 
appointcd timc. Graud Coutum, c. 24. Sec 
Couirr of Assize. 
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An ordinance or statute. Littloton § 234 ; 
Heg. Orig. 239. Anything redueecl to a cer- 
tainty in respect to number, quantity, quali- 
ty, weight, measure, etc. 2 F>la. Com. 42; 
Cowell; Spelman, Gloss. Assisa. 

As to this use of the term, see Provisions. 
See the 'title immediately following. 

In Scotch Law. The jury, consisting of 
fifteen meu, in criminal cases tried in the 
court of justiciary. Paterson, Comp. 

ASSIZE 0 F CLARENDON. A set of in- 

structions (11GG) 'to the itinerant justices 
and sheriffs with reference to their duties 
and jurisdiction. 1 Holdsw. Hist. E. L. 21. 

ASSIZE 0 F DARREIN PR ESENTM ENT. 

A writ of assize which formerly lay when 
a man or his ancestors under whom he 
claimed presented a clerk to a benefice, who 
was instituted, and afterwards upon the next 
avoidance, a stranger presented a clerk and 
thereby disturbed the real patron. 3 Sharsw. 
Bla. Com. 245; Stat. 13 Edw. I. (Westm. 2) 
c. 5. It has given way to the rernedy by 
quare impedit. 

ASSIZE 0 F FRESH FORCE. A writ of 
assize w T hich lay where the disseisin had 
been committed within forty days. Fitzh. 
N. B. 7. 

W. C. Bolland in Year Books of Edward 
II, Vol. VII, p. xxxvi (Selden Society), after 
referring to “a cryptic remark of Glanvill,’’ 
and saying that “the history of this writ 
eannot be written yet,’’ concludes that where 
the inhabitant of a town that has the fran- 
chise of having actions touching its own ciü- 
zens heard and determined wfithin the town 
is disseised of a tenement, then if he take ae- 
tion to recover it w T ithin a certain time of 
such disseisin (variously stated to be forty 
days or forty weeks) he must take that ac- 
tion by means of an assize of fresh force, 
otherwise he can avail himself only of a 
writ of right. 

ASSIZE, GRAND. See Grand Assize. 

ASSIZE 0 F MORTDANCESTOR. A writ 
of assize which lay to recover possession of 
lands against an abator or his alienee. It 
lay where the ancestor from whom the 
claimant derived title died seised. Cowell; 
3 Bla. Com. 185. 

ASSIZE 0 F NORTH HAMPTON. A re-en- 
actment and enlargement (1176) of the As- 
size of Clarendon. 1 Holdsw. Hist. E. L. 21. 

ASSIZE 0 F NOVEL DISSEISIN. A writ 
of assize which lay where the claimant had 
been lately disseised. The action must have 
been brought subsequently to the next pre- 
ceding session of the eyre or circuit of jus- 
üces, whieh took place once in seven years; 
Co. Litt. 153. 

The assizès of darrein presentment, mort 
d’ancestre, novel disseisin, and utrum were 
possessory. They were üied before a jury. 


Abolished in 1834. 1 Holdsw. Hist. E. L. 151. 
Thc forms are given in id. 423. 

ASSIZE 0 F NUISANCE. A writ of as- 
size which lay where a nuisance had been 
committed to the eomplainant’s freehold. 

The complainant alleged some partieular 
fact done which worked an injury to his 
freehold (ad nocumentum liberi tenementi 
sui ), and, if successful, recovered judgment 
for the abatement of the nuisance and also 
for damages; Fitzh. N. B. 1S3 ; 3 Bla. Com. 
221; 9 Co. 55 ; Tr. & Ila. Pr. 1776. 

ASSIZE 0 F UTRUM. A writ of assize 
which lay for a parson to recover lands 
which his predecessor had improperly allow- 
ed the church to be deprived of. 3 Bla. 
Com. 257. 

An assize for the trial of the question of 
whether land is a lay fee, or hcld in frank- 
almoigne. 1 Holdsw. Hist. E. L. 21. 

ASSIZES. Sessions of the justices orcom- 
missioners of assize. 

These assizes are held twice in each year 
in each of the various shires of England, 
with some exceptions, by virtue of several 
commissions, for the trial of matters of fact 
in issue in both civil and criminal cases. 
They still retain the ancient name in popu- 
lar language, though the commission of as- 
size is no longer issued. 3 Steph. Com. (llth 
ed.) 373. See Assize; Nisi Prius; Commis- 
sion of Assize; Courts of Assize and Nisi 
Prius. 

ASSIZES D E JERUSALEM. A code of 
feudal law prepared at a general assembly 
bf lords after the conquest of Jerusalem, A. 
D. 1099. 

It was eompiled principally from the laws 
and customs of France. It was reduced to 
form by Jean dTblin, Comte de Japhe et As- 
calon y about the year 1290. 1 Fournel, Hist. 
des Av. 49; 2 Dupin, Pro/. des Av. 674; 
Steph. Pl. Andr. ed. App. xi. 

ASSOCIATE. A partner in interest. 

An officer in each of the superior courts of 
common law in England whose duty it was 
to keep the records of his court, to attend 
its nisi prius sittings, and to enter the ver- 
dict, make up the postea , and deliver the 
record to the party entitled thereto. Abbott, 
Law Dict. 

A person associated with the judges and 
clerk of assize in commission of general jail 
delivery. Mozley & W. Dict. 

The term is frequently used of the judges 
of appellate courts, other than the presiding 
judge or chief justice. 

ASSOCIATED PRESS. An association to 
buy, gather and accumulate information and 
news; to vend, supply, distribute and publish 
the same. 

It is an association affected with a public 
interest, and must submit to control by the 
pubiic for the common good. It must sell 
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its news without discrimination to all news- 
paper publishers who desire to purchase the 
same; Inter-Ocean Tub. Co. v. Associated 
Press, 1S4 111. 43S, bG X. E. S22, 48 L. R. A. 
5G8, 75 Am. St. Rep. 384, and a by-law for- 
bidding the furnisliing news to or receiving 
news from an antagonistic person or corpo- 
ration is void as creating a mouopoly; id. 

ASS0C1ATI0N. Tlie act of a number of 
persons in uniting together for some purpose. 
The persons so joining. 

An organized union of persons for a com- 
mon purpose; a body of persons actiug to- 
gether for the promotion of some object of 
mutual interest or advantage. Cent. Dict. 

Any comliination of persons wliether the 
same be known hy a distinctive name or not. 
Stroud, Jud. Dict. 

An unincorporated company is fundamen- 
tally a large partnership, from which it dif- 
fers mainly in the following particulars: 
That it is not bound by the acts of the indi- 
vidual partners, but only by those of its 
managers; that shares in it are transferable; 
and that it is not dissolved by the retire- 
ment, death, bankruptcy, etc., of its individ- 
ual members; Dicey, Parties 140. 

In the United States this term is used to 
signify a body of persons united without a 
charter but upon the methods and forms used 
by incorporated bodies for the prosecution 
©f some enterprise. Abbott, L. Dict. 

Apart from a statute, no action lies by or 
against an unincorporated association as 
such; Karges Furniture Co. v. Woodworkers 
Local Union, 165 Ind. 421, 75 N. E. S77. 2 L. 
R. A. (X. S.) 7SS, G Ann. Cas. S29; Dicey, 
Parties 14S; especially wlien it is not organ- 
ized to carry on some business; St Paul 
Typothetfe v. Bookbinders’ Union. 04 Minn. 
351, 102 N. W. 725, 3 Ann. Cas. G05; Cleland 
v. Anderson. GG Neb. 252, 02 N. W. 30G, 0G 
N. W. 212, 0S N. W. 1075, 5 L. R. A. (N. S.) 
13G. Actions must be brought in the narnes 
of all the members. Tlie inconvenienee of 
this doctrine lias led to much legislation. 
Some statutes provide for suits against asso- 
ciations (or partnerships) in the associate 
names, service of process on otlicers or other 
associates, and judgments binding the asso- 
ciate property, but only those members in- 
dividuall.v who have been personally served; 
see 20 Ilarv. L. Rev. 58. Judgments may 
biiul individually 'even those members not 
personally served; Patcli Mfg. Co. v. Cape- 
less, 79 Vt. 1, G3 Atl. 93S. Such association 
may sue and be sued hy its name; Whitney 
v. Backus, 149 Pa. 29, 24 Atl. 51 ; Davison v. 
Holden, 55 Conn. 103, 10 Atl. 515, 3 Am. St. 
Rep. 40. In New York actions may be 
brought against such association of seven or 
more persons in the name of the president 
or treasurer; Curran v. Galen, 152 N. Y. 33, 
4G N. E. 297, 37 L. R. A. SÖ2, 57 Am. St. Rep. 
49G. One or more members may suc for the 
benefit of all, where the members are so nu- 


rnerous that it is Impracticable to bring them 
all in; Liggett v. Ladd, 17 Or. 89, 21 Pac. 
133. In England it has been held that an 
association of employCs might be sued in its 
uame, upon the ground that such associa 
tions are expressly recognized by parlia- 
meut, and such riglit arises by necessary im- 
plication from the legislative rec<»gnitiou. 
and the riglit to own property ; [1901] a. C. 
42G. See 20 Ilarv. L. Rev. 5S; Dicey, Parties. 

See Paetxersiiip; Pap.ties; Joint Stock 
Compaxies; Büildixo Associatioxs ; Bexefi- 
CLVL ASSOCIAXIOXS ; ClIARlTAELE USLS ; Ex- 
PULSIOX. 

In English Law. A writ directing certain 
persons (usually the clerk and bis subordi- 
uate ofiicers) to associate themselves with 
the justices and sergeants for the purpose 
of taking the assizes. 3 Bla. Com. 59. 

ASS0IL (spelled also assoilc , absoile , as- 
soilyic). To set free ; to deliver from ex- 
communication. Stat. 1 Ilen. IV. c. 7; Cow- 
ell. See Acsoil. 

ASSUME. To take to or upon one’s self. 
Sce Cincinnati, S. & C. R. Co. v. Ry. Co., 44 
Ohio St. 314, 7 N. E. 139. 

ASSUMPSIT (Lat. assumpsit, he has un- 
dertaken). In Contracts. An undertaking. 
either express or impiied, to perform a parol 
agreement. 1 Lilly, Reg. 132. 

Exprcss assumpsit is an undertaking made 
orally, by writing not under scal, or by mat- 
ter of record, to perform an act or to pay 
a sum of inoney to another. 

Implicd assumpsit is an undertaking pre- 
snmed in law to have been made hy a partv, 
from his conduct, although he has not made 
any express promise. 

The law presumes such an undertaking to 
have been made. on the ground that every- 
body is supposed to have umlertaken to do 
what is, in point of law, just and right; 2 
Burr. 100S; S C. B. 545; Leakc. Contr. 75; 
Huffman v. Wyrick, 5 Ind. App. 1S3, 31 N. E. 
S23. Such an undertaking is never implied 
where the party has made an e.xpress prom- 
ise; 2 Term 100; Kimball v. Tucker, 10 
Mass. 192; nor ordinarily against tbe express 
declaration of the party to he charged, Jew- 
ett v. Inhabitants of Sonierset, 1 Greenb 
(Me.) 125; Wheelock v. Freeman, 13 Pick. 

(Mass.) 1G5, 23 Am. Dec. 674; nor will it'be 
iinplied unless there he a request or asscut 
by the defemlaut shown ; Wehb v. Coie, 20 
N. II. 490; though such reqnest or assent 
may be inferred froin the nature of the 
transaction; 1 Dowl. & L. 9S4; Hawley v. 
Sage, 15 Conn. 52; Ilall v. R. Co., 28 Vt. 401 ; 
Treasurer of City of Camden v. Mulford. 2G 
N. J. Law 49; or from the silent acquies- 
cence of the defendant; Doty v. Wilsou. 14 
Jolins. (N. V.) 37S; Bradley v. Richardson, 

2 Blatchf. 343, Fed. Cas. No. 1,7SG; or even 
contrary to fact on the ground of legal obli- 
gation ; 1 II. Bla. 90; Inhabltants of Han- 
over v. Turner, 14 Mass. 227, 7 Am. Dec. 203; 
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InLabitants of Alna v. Plummer, 4 Greenl. 
(Me.) 258; Van Valkinburgh v. Watson, 13 
Jobrts. (N. Y.) 4S0, 7 Am. Dec. 395; no prom- 
ise 1 1 pay is implied from a mere use of per- 
sonai property with tbe permission of the 
ownei; Davis v. Breon, 1 Ariz. 240, 25 Pac. 
537. 

In \ ractice. A form of action whicli lies 
for tln recovery of damages for the nou-per- 
formance of a parol or simple coutract. 7 
Term 351; Ballard v. Walker, 3 Johns. Cas. 
(N. Y.) G0. 

It diffe ( ‘s from debt, since the amount claimed 
need not be liquidatcd (see Debt), and from cove- 
nant, sinco it does not require a contract under seal 
to suppon it. See Covenant. See 4 Coke 91; 4 
Burr. 1008 Carter v. Carter, 14 Pick. (Mass.) 428 ; 
Newell v. vlill, 2 Metc. (Mass.) 181. Assumpsit is 
one of the class of .actions called actions upon the 
case, and iit the older books is called action upon 
the case upt.n assumpsit. Comyns, Dig. 

It was a new variety of action on the case, 
framed, as it seems, as often on the writ of 
deceit as on tuat of trespass. Failure to per- 
form one’s agreements did not create a debt, 
but it was foand to be a wrong in the nature 
of deceit for which there must be a reruedy 
in damages. The first recorded case was Y. 

B. 2 Hen. IV, 3 pl. 9. It was only in 159G 
(4 Co. Rep. 91 a) tbat it was conclusively de- 
cided that assumpsii was admissible at the 
plaintiffs choice where debt would also lie; 
aud it was still luter before it was admitted 
that the substantial cause of action was the 
contract; Poll. Contr. 14S. See Prof. James 
Barr Arnes in 2 Ilarv. L. Rev. 1, 53 (3 Sel. 
Essays, Anglo-Amer. L. H. 259) ; Holrnes, 
Com. L. 2S4; 3 Holdsw. Hist. E. L. 329. 

Special assumpsit is an action of assurnp- 
sit brought upon an express contract or 
promise. 

Geueral assumpsit is an action of assump- 
sit brought upon the promise or contract 
implied by law iu certain cases. See 2 Sm. 
Lead. Cas. 14; Tr. & Ha. Pr. 1490. 

The action shonld be brought bi/ the party 
from whom the consideration moved; 3 B. & 
P. 149, n ; 4 B. & C. GG4; Cabot v. Haskins, 
3 Pick. (Mass.) 83, 92; or by tbe person for 
whose beuefit it was paid; Hinkley v. Fowler, 
15 Me. 2S5; against the party who made the 
uudertaking. It lies for a corporation; 1 
Campb. 4GG; and against it; Bank of United 
States v. Dandridge, 12 Wheat. (U. S.) 68, 
6 L. Ed. 552; City of San Antonio v. Lewis, 
9 Tex. G9; Waring v. Catawba Co., 2 Bay (S. 

C. ) 109; Overseers of Poor of North White- 

hall Tp. v. Overseers of Poor of South 
Whitehall Tp., 3 S. & R. (Pa.) 117; but not 
in England formerly (because a corpòration 
could not contract except under its seal), un- 
less by express authority of some legislative 
act, or in actions on negotiable paper; 1 

Chit. Pl. *119; 4 Bingh. 77; but now cor- 
porations are liable iu many cases on con- 
tracts not under seal, and generally upon 
executed contracts, up to the extent of the 
benefit received; G A. & E. 846; L. R. 10 
C. P. 409; Brice, Ultra Vires (3d ed.) G93. 


Assumpsit will lie at the suit of a third 
party on a contract made in his favor; Hen- 
drick v. Lindsay, 93 U. S. 143, 23 L. Ed. 855; 
Kouutz v. Holthouse, S5 Pa. 235 (but see 
Ramsdale v. Horton, 3 Pa. 330); Lawrence 
v. Fox, 20 N. Y. 2GS (but see Vrooman v. 
Turner, G9 N. Y. 2S0, 25 Am. Rep. 195); Snell 
v. Ives, S5 111. 279; Bassett v. Ilughes, 43 
Wis. 319. Contra, Warren v. Batchelder, 15 
N. H. 129. See discussion in 15 Am. L. Rev. 
231, and 4 N. J. L. J. 197. 

A pvomise or undertaking on the part of 
the defendant, eitber expressly made by him 
or implied bv the law from his actions, con- 
stitutes the gist of the action. A sufiicient 
consideration for the promise must be aver- 
red and shown; 21 Am. Jur. 258, 283; though 
it may be implied by the law; Jackson v. 
Teele, 7 Johns. (N. Y.) 29; Jerorne v. Whit- 
ney, id. 321; Parish v. Stone, 14 Pick. 
(Mass.) 210, 25 Am. Dee. 378; as in case of 
negotiable promissory notes and bills, where 
a consideration is presumed to exist till its 
absence is shown ; Middlebury v. Case, 6 Vt. 
1G5. 

The action lies for — 

Money had and received to the plaintiff’s 
use, including all cases where one has rnoney, 
or that which the parties have agreed to 
treat as rnoney; Willie v. Green, 2 N. H. 333; 
Clark v. Pinney, G Cow. (N. Y.) 297; Mar- 
shall v. Mc-Pherson, 8 Gill & J. (Md.) 333; 
Barfield v. McCombs, 89 Ga. 799, 15 S. E. 
GG6; Colt v. Clapp, 127 Mass. 47G; Harper 
v. Claxton, G2 Ala. 46 ; McFadden v. Wilson, 
9G Ind. 253; in his hands which in equity 
and good conscience he is bound to pay 
over, including bank-notes; 13 East 20, 130; 
Mason v. Waite, 17 Mass. 5G0; Ainslie v. 
Wilson, 7 Cow. (N. Y.) GG2, 17 Am. Dec. 532; 
Ililfs Adm’r v. Kennedy, 32 Ala. 523; prom- 
issory notes; Tebbetts v. Ilaskins, 1G Me. 
285; Tuttle v. Mayo, 7 Johns. (N. Y.) 132; 
Edgerton v. Brackett, 11 N. H. 218; Indian- 
apolis Ins. Co. v. Brown, G Blackf. (Ind.) 
378; notes payable in specific articles; Cran- 
dal v. Bradley, 7 Wend. (N. Y.) 311; and 
some kinds of evidences of debt; 3 Carnpb. 
199; Gilchrist v. Cunningham, 8 Wend. (N. 
Y.) G41 ; Mason v. Waite, 17 Mass. 5G0; but 
not goods, except under special agreement; 
Morrison v. Berkey, 7 S. & 11. (Pa.) 24G; 3 
B. & P. 559; 1 Y. & J. 380; whether deliver- 
ed to the defendant for a particular pur- 
pose to which he refuses to appiy it; 3 Price 
G8; Wales v. Wetmore, 3 Day (Conn.) 252; 
McNeilly v. Richardson, 4 Cow. (N. Y.) G07; 
Eastman v. Hodges, 1 D. Chip. (Vt.) 101; 
Gutherie v. Hyatt, 1 Harr. (Del.) 446; see 
2 Biugh. 7; Hall v. Marston, 17 Mass. 575; 
or obtained by him through fraud; 1 Salk. 
28; Bliss v. Thompson, 4 Mass. 488; Lyon 
v. Annable, 4 Conn. 350; Phelps v. Conant, 
30 Vt. 277; Reynolds v. Rochester, 4 Ind. 43 ; 
or by tortious seizure and conversion of the 
plaintiff’s property; Bigelow v. Jones, 10 
Pick. (Mass.) 161; and see Cowp. 414; 1 
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Campb. 2S5; or by duross, imposition, or un- 
due advantage or otlier involuntary and 
wrongfu) payment; G Q. B. 27G; Ilichardson 
v. Duncan, 3 N. II. 50S; Wheaton v. Ilil)- 
hard, 20 Johns. (N. Y.) 200, 11 Am. Dec. 2S4; 
Chase v. Dwinal, 7 Greenl. (Me.) 135, 20 Am. 
Dec. 352; perry v. Inhabitants of Dover, 12 
Pick. (Mass.) 20G; Central Bank v. Dressing 
Co., 2G Barb. (N. Y.) 23; Peynolds v. Kochcs- 
ter, 4 Iml. 43; SlieUlon v. South School Dist., 
24 Conn. S8; Elliott v. Swartwout, 10 Pct. 
(U. S.) 137, 0 L. Ed. 373; Sartwell v. Ilor- 
ton, 28 Yt. 370; or for a sccurity which 
turns out to be a forgery, under some cir- 
cnmstanccs; 3 B. & C. 42S; Terry v. Bissell, 
2G Conn. 23; Itick v. Kelly, 30 Pa. 527; Ellis 
v. Trust Co., 4 Ohio St. G2S. G4 Ain. Dec. r»10; 
or paid under a mistake of fact; 9 Bingh. 
G47; Mowatt v. Wright, 1 Wend. (N. Y.) 355, 
19 Am. Dec. 508; Dickens v. Jones, G Yerg. 
(Tenn.) 4S3, 27 Am. Dec. 4SS; Norton v. 
Marden, 15 Me. 45, 32 Am. Dec. 132; Whea- 
don v. Olds, 20 Wend. (N. Y.) 174; Tyler v. 
Smith, 1S B. Monr. (Ky.) 703; or upon a 
consideration which has failed; 3 B. & P. 
1S1 ; I’resident, etc., of Salem Bank v. Bank, 
17 Mass. 1, 0 Am. Dec. 111; Reynolds v. Har- 
ris, 9 Cal. 33S ; Keene v. Thompson. 4 Gill & 
J. (Md.) 403; Lyon v. Annable, 4 Conn. 350; 
Pennington v. Clifton, 10 Ind. 172; Burch v. 
Smith, 15 Tex. 224, G5 Am. Dec. 154; see 
Kitty v. Com., 1S B. Monr. (Ky.) 523; or 
under an agreement wliich has been rescind- 
ed witliout partial performance; 2 C. & P. 
514; Ilolbrook v. Ilolbrook, 30 Vt. 432; M. 
E. Church v. Wood, 5 Ohio, 2SG; Dearborn 
v. Dearborn, 15 Mass. 319; Gillet v. May- 
nard, 5 Johns. (N. Y.) S5, 4 Am. Dec. 329; 
Dickson v. Cunningham, Mart. & Y. (Tenn.) 
203; Wharton v. OTIara, 2 N. & McC. (S. 
C.) G5; Randlet v. Herren. 20 N. II. 102; or 
on common counts for breach of warrauty 
upon the ground that tlie money was paid 
without consideration ; Mnrpliy v. McGraw, 
74 Mich. 31S, 41 N. W. 917; or the owner of 
stolen money may recover the amount 
against one with wliom it was deposited by 
the thief, who, after notice, pays it to a third 
person ; Hindmarch v. Hoffman, 127 Pa. 2S4, 
1S Atl. 14, 4 L. R. A. 3GS, 14 Am. St. Rep. 
S42; intercst paid by mistake on a judgment 
which did not bear intercst is recoverable 
back ; McMurtry v. R. Co., 84 Ky. 4G2, 1 S. 
W. 815; or wliere a factor disobeys instrnc- 
tions and sclls grain, deposits inade by prin- 
cipal may be rccoverod; Lanninie v. Carley, 
114 1)1. 19G, 29 N. E. 3S2 ; or to recòver pur- 
chase money undcr void contract for sale of 
lands; Gwin v. Sinur, 49 Mo. App. 3G1; or to 
recover money advaneed as propayment of 
services to be romlered under contract, 
where contract is not performed; Trope v*. 
Ass’n, 58 IIuii 011, 12 N. Y. Supp. 519; or 
where one rcceives money for a specific pur- 
pose, but to wliich he does not apply it, keep- 
ing it for hiinself; Barrow v. Barrow, 55 
Hun 505, S N. Y. Supp. 7S3. 


Money paid for thc use of another, Includ- 
Ing negotiable securities; Merchants' Bank v. 
Cook, 4 Pick. (Mass.) 414; Pearsun v. Par- 
ker, 3 N. H. 3GG; Mason v. Franklin, 3 Juhns. 
(X. Y.) 20G; Craig v. Craig, 5 Rawle (Pa.) 
91; Lapham v. Barnes, 2 Vt. 213; McLcllan 
v. Crofton, G Grecnl. (Mc.) 331; where the 
plaintiff can show a prcviuus rc<iucst; Wcbb 
v. Cole, 20 N. II. 490; or sukscqueiit assent; 
Packard v. Lienow, 12 Mass. 11; Tuttle v. 
Armstead, 53 Coun. 175, 22 Atl. G77; Wulff v. 
Matlhews, 39 Mo. App. 37G; or that he paid 
it fur a rcasonahle cause, and not ulhciously; 
3 M. & W. G07; Skillin v. Mcrrill, 1G Mass. 
40; Ehel v. Chandlor, 93 Cal. 372, 2S Pac. 
934; Ixjvcjoy v. Chandler, 93 Cal. 37G, 28 
I’ac. 935; Graham v. Dunigan, 2 Bosw. (N. 
Y.) 51G; 14 Q. B. D. 811; L. R. 3 C. P. 3S; 
Keener Quasi Cont. 3SS; but a mere volun- 
tary payment of anothor's dekt will nut make 
tlie person paying kis creditor; Yandcrhey- 
den v. Mallory, 1 N. Y. 472; Turner v. Eger- 
ton, 1 Gil) & J. (Md.) 433, 19 Am. Dec. 235; 
Mayor, etc., of Baltimore v. Hughes’ Adm’r, 1 
Gill & J. (Md.) 497, 19 Ara. Dec. 243; Rens- 
selaer Glass Factory v. Rcid, 5 Cow. (N. Y.) 
(»03; Calhoun v. Cozens, 3 Ala. 500; Webb v. 
Cole, 20 N. H. 490. 

Moncy lent, including ncgotiable securities 
of such a character as to be essentiallv mon- 
cy: 11 Jur. 157, 2S9; Payson v. Whitcomb, 
15 Pick. (Mass.) 212; Crandal v. Bradlcy, 7 
Wend. (N. Y.) 311; Pcnn v. Flack, 3 Gill & 
J. (Md.) 3G9; Edgerton v. Brackett, 11 N. 
H. 21S; Fairbanks v. Stanley, 18 Me. 29G; 
I’eniston v. Wall’s Adm’x, 3 J. J. Marsh. 
(Ky.) 37; Hart v. Connor, 21 Ga. 3S4: ac- 
tually loaned by the plaintiff to tbe dcfend- 
ant himself; 1 Dane, Abr. 19G. 

Money found to he due npon an aceount 
statcd, called an insimul cowputaxscnt, for 
the balance so found to 1 »e due, without re- 
gard to the nature of tlie evidences of the 
original debt; 3 B. & C. 190; Danforth v. 
Turnpike Road, 12 Johns. (N. Y.) 227; 

Greeuwood v. Curtis, G Mass. 35S, 4 Am. Dec. 
145; Fitch v. Leitch, 11 Leigh (Ya.) 471; 
Burnham v. Spooner, 10 N. 11. 532; Richey 
v. Hathaway, 149 Pa. 207, 24 Atl. 191. 

Goods sohl and dcUrcred either in accord- 
ance with a previous requcst; 9 Conn. 379; 
Lyles v. Lyles’ Ex’rs, G Ilarr. & J. (Md.) 
273; Rogcrs v. Yerona, 1 Bosw. (N. Y.) 417; 
Keyser v. Dist. No. S, 35 N. II. 477; Abbott 
v. Coburn, 2S Yt. GGG, G7 Am. Dec. 735; riiil- 
adelphia Co. v. Park Bros. & Co., I3S Pa. 
34(5, 22 At). S6 ; or whcro the dofendant re- 
ceives aiul uses thcm; Jcnkins v. Richardson, 
G J. J. Marsh. (Ky.) 441, 22 Am. Dec. S2 ; 
Kupfer v. luhabitants of South Parish in 
Augusta, 12 Mass. 1S5; Emerson v. Mc- 
Namara, 41 Me. 5G5; although tortiously; 
llill v. Davis, 3 N. II. 3S4; Floyd v. Wiley, 1 
Mo. 430; Floyde v. Wiley, id. G43. See Joues 
v. lloar, 5 Pick. fMass. I 2S5; Thovek. 

1I'o/7c pcrformcd : James v. Bixby, 11 Mass. 
37; MeDaniel v. Parks, 19 Ark. G71; James 
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v. Buzzard, 1 Hempst. 240, Fed. Cas. No. 
7,20Ga; Trammell v. Lee Couuty, 94 Ala. 194, 
10 South. 213; Blakeslee v. Holt, 42 Conn. 
226; Whelan v. Clock Co., 97 N. Y. 293; and 
materials furnished; Hayward v. Leonard, 7 
Piclc. (Mass.) 181, 19 Am. Dec. 268; with 
the knowledge of the dcfendant; Bartholo- 
mew v. Jackson, 20 Johns. (N. Y.) 28, 11 Am. 
Dec. 237; Ilort v. Norton, 1 McCord (S. C.) 
22; McDaniel v. Parks, 19 Ark. 671; so that 
he derives benefit therefrom; Lowe v. Sink- 
lear, 27 Mo. 30S; Feiton v. Simpson, 33 N. 
C. 84; whether there be an express coutract 
or uot. Also, where there is an express 
promise to pay for extra work, although the 
contract requires that the estimate should 
be in writing; Ilughes v. Torgerson, 96 Ala. 
34S, 11 South. 209, 16 L. R. A. 600, 38 Am. 
St. Rep. 105. As to whetlier anything can be 
recovered where the contract is to work a 
specified tirne and thc labor is performed 
during a portiou of that time only, see Pro- 
vost v. Harwood, 29 Vt. 219; Ryan v. Day- 
ton, 25 Conu. ISS, 65 Am. Dec. 560; Allen v. 
Curles, 6 Ohio St. 505; Hughes v. Cannon, 

1 Sneed (Tenn.) 622; Wolfe v. Howes, 24 
Barb. (N. Y.) 174; Downey v. Burke, 23 
Mo. 228. Services performed by relatives for 
one in his lifetime, but in the absence of an 
express or implied contract for payment, can- 
not be recovered for after his death; Patter- 
son v. Collar, 31 111. App. 340. One may re- 
cover for work and material on an implied 
assumpsit although the work is destroyed be- 
fore its completion; Butterfield v. Byron, 153 
Mass. 517, 27 N. E. 667, 12 L. R. A. 571, 25 
Am. St. Rep. 654. 

üse and occupation of the plaintiff’s prenu 
ises under a parol contract express or irn- 
plied; Logan v. Lewis, 7 J. J. Marsh. (Ky.) 
6; Osgood v. Dewey, 13 Johns. (N. Y.) 240; 
Eppes’ Ex’rs v. Cole, 4 Hen. & M. (Va.) 161, 
4 Am. Dec. 512; Brewer v. Craig, 18 % N. J. L. 
214; Lloyd v. Hough, 1 IIow. (U. S.) 153, 11 
L. Ed. 83; Phelps v. Conant, 30 Vt. 277; 
Crommelin v. Thiess, 31 Ala. 412, 70 Am. Dec. 
499; Howe v. Russell, 41 Me. 446; Sampson 
v. Shaeffer, 3 Cal. 196; Theological Institute 
of Connecticut v. Barbour, 4 Gray (Mass.) 
329; but not if it be tortious; Ryan v. 
Marsh's Adm’r, 2 N. & McC. (S. C.) 156; 
Henwood v. Cheeseman, 3 S. & R. (Pa.) 500; 
De Young v. Buchauan, 10 Gill & J. (Md.) 
149, 32 Am. Dec. 156; Wiggin v. Wiggin, 6 
N. H. 29S; Strong v. Garfield, 10 Vt. 502; 
or wbere defendant enters under a contract 
for a deed; Smith v. Stewart, 6 Johns. (N. 
Y.) 46, 5 Am. Dec. 186; Vandenheuvel v. 
Storrs, 3 Conn. 203; Jones v. Tipton, 2 Dana 
(Ky.) 295. The relation of landlord and 
tenant must exist expressly or impliedly; 
Chambers v. Ross, 25 N. J. L. 293; Newby 
v. Vestal, 6 Ind. 412; Williams v. Hollis, 19 
Ga. 313. 

And in many other cases, as for a breach 
of promise of marriage; Conn v. Wilson, 2 
Overt. (Tenn.) 233, 5 Am. Dee. 663; to re- 


cover the purchase-money for land sold; Vel- 
ic v. Myers, 14 Johns. (N. Y.) 162; Shephard 
v. Little, id . 210; Wood v. Gee, 3 McCord 
(S. C.) 421; and, specially, upon wagers; 2 
Cliit. Pl. 114: feigned issues; 2 Chit. Pl. 
116; upon forcign judgments; 3 Term 493; 
Oysted v. Shed, 8 Mass. 273; Hubbcll v. 
Coudrcy, 5 Johns. (N. Y.) 132; but not on a 
judgment obtained in a sister state; Garland 
v. Tucker, 1 Bibb (Ky.) 361; Andrews v. 
Montgomery, 19 Johns. (N. Y.) 162, 10 Am. 
Dec. 213; Boston India Rubber Factory v. 
Hoit, 14 Vt. 92; money due under an award; 
Kingsley v. Bill, 9 iMass. 19S; where the de- 
fendant has obtained possession of the plain- 
tiff’s property by a tort for which trespass 
or case would lie; Bigelow v. Jones, 10 Pick. 
(Mass.) 161; Budd v. Hiler, 27 N. J. L. 43; 
Hutton v. Wetherald, 5 Harr. (Del.) 3S; Coop- 
er v. Berry, 21 Ga. 526, 68 Am. Dee. 468; 
or, having rightful possession, has tortiously 
sold the property; Foster v. Mfg. Co., 12 
Pick. (Mass.) 452; Gilmore v. Wilbur, 12 
Pick. (Mass.) 120, 22 Am. Dec. 410; Pritchard 
v. Ford, 1 J. J. Marsh. (Ky.) 543; Willet v. 
Willet, 3 Watts (Pa.) 277; Sanders v. Ham- 
ilton, 3 Dana (Ky.) 552; Chauncy v. Yea- 
ton, 1 N. H. 151; King v. McDaniel, 4 Call 
(Va.) 451; Stockett v. Watldns’Adm’rs, 2 Gill 
& J. (Md.) 326, 20 Am. Dcc. 438; or convert- 
ed it to his own use; 3 M. & S. 191; Miller 
v. Miller, 7 Pick. (Mass.) 133, 19 Am. Dec. 
264; Pike v. Bright, 29 Ala. 332; Emerson 
v. McNamara, 41 Me. 565; Janes v. Buzzard, 
1 Hempst. 240, Fed. Cas. No. 7,206a; Als- 
brock v. Hatliaway, 3 Sneed (Tenn.) 454; 
Goodenow v. Snyder, 3 G. Greene (Ia.) 599; 
or, at the suit of an attaching creditor, 
wliere a sheriff pays inoney to subsequent 
lienor by order of court, wbich order is sub- 
sequently reversed; Haebler v. Myers, 132 N. 
Y. 363, 30 N. E. 963, 15 L. R. A. 5S8, 28 Arn. 
St. Rep. 5S9; or where one purchases a bond 
relying on the sellcr’s recommendation that 
it is good, when in fact it is worthless; Rip- 
ley v. Case, S6 Mich. 261, 49 N. W. 46. 

Tlie action may be brought for a sum speei- 
fied in the promise of the defendant, or for 
the definite amount of money ascertained by 
computation to be due, or for as much as the 
scrvices, etc., were worth (called a quantum 
rneruit ), or for the value of the goods, etc. 
(called a quantum valebant). The value of 
services performed under a contract void by 
the statute of frauds is recoverable on quan - 
tum meruit; Lapham v. Osborne, 20 Nev. 
168, 18 Pac. S81; Wonsettler v. Lee, 40 Kan. 
367, 19 Pac. S62; a city is liable for water 
supplied after termination of tlie contract; 
Wilson v. City of Cliarlotte, 110 N. C. 449, 
14 S. E. 961; one hired to do work, but who 
is wrongfully stopped, may recover on quam 
tum meruit what the labor is worth, regard- 
less of its value to the otlier party; Mooney 
v. Iron Co., 82 Mich. 263, 46 N. W. 376. 

Tlie form of the action, whether general 




ASSUMPSIT 


273 


ASSUMPSIT 


or special, depends upon the nature of tlie 
undertaking of the parties, wkether it be 
express or implied, and upon other circum- 
stances. In luany cases where there lias 
been an express agreemeut between the par- 
ties, the plaintiff uiay neglect the special 
contract and sue in gcneral assumpsit. Ile 
may do tliis: first , where the contract is exe- 
cuted ; 5 I>. & C. G2S; Itohertson v. Lyuch, 
18 Johns. (N. Y.) 451; Baker V. Corey, 10 
Pielc. (Mass.) 49G; I’erkins v. Ilart, 11 lVkeat. 
(U. S.) 237, G L. Ed. 4G3; Cocliran v. Tatum, 
3 T. B. Monr. (Ky.) 405; Coursey v. Coving- 
ton, 5 Ilarr. & J. (Md.) 45; Wood v. G(!e, 3 
McCord (S. C.) 421; Ilancock v. Ross, 1S Ga. 
3C4; and is for tke payment of money; 

Brooks v. Scott’s ExT, 2 Munf. (Va.) 344; 

Cochran v. Tatum, 1 J. J. Marsh. (Ky.) 394; 

Cochran v. Tatum, 3 T. B. Monr. (Ivy.) 405; 

Morse v. I’otter, 4 Gray (Mass.) 292; though 
if a time be lixed for its payment, not uutil 
the expiration of that time; 1 Stark. 229; 
8Ccond , where the contract, though only par- 
tially executed, lias been abandoned by mu- 
tual consent; 7 Term 181; Mead v. Degloy- 
er, 1G Wend. (N. Y.) G32; Tebbetts v. llas- 
kins, 1G Me. 283; Adams v. Pugh, 7 Cal. 
150; or extinguished and rescinded by some 
act of the defendant; Iloagland v. Moore, 2 
Blackf. (Ind.) 1G7 ; Jenkins v. Thompson, 20 
N. II. 457; thirdy where that which the 
plaintiff has done has been performed under 
a special agreement, but not in the time or 
rnanner agreed, but yet bas been beneficial to 
the defendant and has been accepted and en- 
joyed by him ; 1 Bingh. 34; Taft v. Inhab- 
itants of Montague, 14 Mass. 282, 7 Am. Dec. 
215; Watcliman v. Crook, 5 Gill & J. (Md.) 
240; McKinney v. Springer, 3 Ind. 59, 54 
Am. Dec. 470; Epperly v. Bailey, 3 Ind. 72; 
Allen v. AIcKibbin, 5 Mich. 449; Cole v. 
Clarke, 3 Wis. 323; see 2 Sm. Lead. Cas. 14; 
Miller v. Phillips, 31 Pa. 218. 

A surety who has paid money for his prin- 
cipal may recover upon the common counts, 
though he kolds a special agreement of in- 
demnity from the principal; Gibbs v. Bry- 
ant, 1 Piek. (Mass.) 118. But in general, ex- 
cept as herein stated, if tliere be a special 
agreement, special assumpsit must be 
brouglit thereon; Skerman v. R. Co., 22 
Barb. (N. Y.) 239; Maynard v. Tidball, 2 
Wis. 34. 

The declaration should state the contract 
in terms, in case of a special assumpsit; 
but, in general, assumpsit contains only a 
general recital of consideration, promise, and 
breach. Several of the comraon counts are 
frequently used to describe tlie same cause 
of action. Damages should be laid in a sufii- 
cient amount to cover the amount of the 
claim; see 2 Const. S. C. 339; Beverley v. 
Holmes, 4 Munf. (Va.) 95; Benden v. Man- 
ning, 2 N. H. 2S9; Bailey v. Freeman, 4 
Johns. (N. Y.) 2S0; Hendrick v. Seelj', G 
Conn. 17G; People’s Bank v. Adams, 43 Vt 
195; Davisson v. Ford, 23 W. Va. G17. 

Bouv.—18 


Non a8sumpsit is tha. usual plea, under 
which the defendant may give in e\idence 
most inatters of defence; Com. Dig. Thadtr 
(2 G, 1). Under that plea it may be vhown 
that no such promlse as alleged was made 
or is implied, or that tbe promise if made 
was void; but defences which from their 
nature admit a promise and set np a subse- 
quent performance or avoidance as, e. g. pay- 
ment, set off, statute of limitations, should 
be pleaded specially, in tho absence of a stat- 
utory definition of tlie effect of the general 
plea, which exists in many states. Where 
there are several defendauts, they cannot 
plead the general issue severally ; Meagher 
v. Bachelder, G Mass. 444; nor the same plea 
in bar severally; Ward v. Johnson, 13 Mass. 
152. The plea of not guilty is defective, but 
is cured by verdict; King v. McDaniel, 4 
Call (Va.) 451. 

See, generally, Bacon, Abr. ; Comyns, Dig., 
Action upon the case upon assumpsit; Dane, 
Abr.; Viner, Abr. ; 1 Cliit. Pl.; Lawes, 

Assump.; 1 Greenl. Ev.; Lawson, Encyc. of 
Pl. & Pr.; 1 Sm. Lead. Cas. 282, note to 
Lampleigh v. Braitliwaite; Select Essays in 
Anglo-American Leg. Hist vol. 3; Cove- 
nant; Debt; Judgment. 

ASSUMPTI0N 0 F RISK. See Xegli- 
gence; Master and Servant; Employers’ 
Liability. 

ASSURANCE. Any instrument whlch con- 
firms the title to an estate. Legal evidence 
of the transfer of property. 2 Bla. Com. 
294; [1S9GI 1 Ch. 4G8. 

The term assnranccs includes, ln an enlarged 
sense, all lnstruments which dispose of property, 
whether they be the grants of private persons, or 
not; such are fines and recoveries, and private acts 
of the legislature. Eunom. Dial. 2, s. 5. 

In Commercial Law. Insurance. 

ASSURED. A person who has been in- 
sured by some insurance company or uuder- 
writer, against the losses or perils mention- 
ed in the policy of insurauce. 

The party whom the underwriters agree to 
mdemnify in case of loss. 1 Phill. Ins. § 2. 
Ile is sometimes designated in maritime in- 
suranee by description, and not by name. as 
in a policy “for whom it may concern;” 
Haynes v. Rowe, 40 Me. 181; Cobb v. Ins. 
Co., G Gray (Mass.) 192; Myers v. Ins. Co., 
27 Pa. 2G8, G7 Am. Dec. 4G2; Blancbard v. 
Ins. Co., 33 N. II. 9; Augusta Ins. & Bank- 
ing Co. of Georgia v. Abbott, 12 Md. 348. See 
Insurance. 

ASSURER. An insurer; an underwriter. 

ASTRARIUS H/ERES (from astre , the 
liearth of a chimney). Where the ancestor 
by conveyance hatb set his heir apparent and 
his family in a house in his lifetime. Cun- 
ningliam, L. Dict. 

ASTRIHILTET. In Saxon Law. A pen- 
alty for a wrong done by one in the king’s 
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peace. The offender was rcquired to replace 
the damage twofold. Spelman, Gloss. 

ASYLUM. A refuge; a place of retreat 
and security. An establisliment for the de- 
tention and cure of persons suffering from 
mental disease—and also a place for the re- 
ception and bringing up of desolate orplians. 
That some of its inmates are to he orphans 
will not impart to the institution generally 
the character of an orphan asylum; [1S99J 
A. G. 107. It is not an educational institu- 
tion ; State v. Bacon, 6 Neb. 2S6. 

In International Law. 1. A place of refuge 
for fugitive offenders. Every sovereign state 
has the right to offer an asylum to fugitives 
from other countries, but there is no cor- 
responding right on the part of the alien to 
claim asylurn. In recent years this right of 
asylum has been voluntarily limited by most 
states by treaties providing for the extradi- 
tion (q. v.) of fugitive criminals. 

Owing to the privilege of ex-territoriality 
(q. v.) possessed by ambassadors, their resi- 
dences were in former times frequently made 
an asylum for fngitive criminals. Although 
claimed by, and often conceded to, ambas- 
sadors, this right of asylum was not definite- 
ly recognized, and Grotius, in 1625, does not 
admit it as part of the law of nations (II, c. 
1S, § 8). In 1726, when the Spanish Govern- 
ment arrested the Duke of Ripperda, who 
had taken refuge in the residence of the 
British Embassy, the Britisli Government 
complained of the act as a violation of in- 
ternational law (Causes Celèbres, I, 178). 
Within the past century the right of asylum 
has been rarely exercised, except in Central 
and South American countries and in the 
Orient, where it has been frequently granted 
to political refugees. Even in those eoun- 
tries the United States has discouraged its 
ministers from granting asylurn, though it 
has not absolutely prohil)ited it. 

The qualified prmlege of ex-territoriality 
possessed by public vessels of a state in for- 
eign waters has led them at times to exercise 
the right of asylum, but international com- 
ity requires that this privilege be not abus- 
ed, and it can, in no case, be exercised by 
merchant vessels. II, Moore, §§ 291-307. 

2. In time of war, a place of refuge in neu- 
tral territory for belligerent war-ships. See 
Neutrality. 

AT. Expresses position attained by mo- 
tion to, and hence contact, contiguity or co- 
incidence, actdal or approximate, in space or 
time. Being less restricted as to relative 
position than other prepositions, it may in 
different constructions assume their office, 
and so become equivalent according to the 
context to in, on, near, by, about, under, 
over, through, from, to, toward, etc. Cent. 
Dict. 

AT LARGE. Open to discussion or con- 
troversy; not precludcd. 


A eongressman at large is one who is elect- 
ed by electors of an entire state. 

Sce Pound; Running at Large; Animal. 

AT LAW. According to the course of the 
common law. In the law. 

ATAMITA. In Civil Law. A great-great- 
great-grandfather’s sister. 

ATAVUNCULUS. In Civil Law. A great- 
great-great-grandfather’s brother. 

ATAVUS. In Civil Law. The male as- 
cendant in the fifth degree. 

ATHA. In Saxon Law. (Spelled also At- 
ta y Athe, Atte.) An oath. Cowell; Spelman, 
Gloss. 

Athes , or Athaa , a power or privilege of 
exacting and administering an oath in cer* 
tain cases. Cowell; Blount. 

ATHEIST. One who denies or does not 
believe in the existence of a God. 

Such persons are, at common law, inca- 
pable of giving testimony under oath, and 
are therefore, incompetent witnesses; but 
the disability is now largely removed. See 
Witness. 

A TILIU M . Tackle ; the rigging of a ship; 
plough-tackle. Spelman, Gloss. 

ATMATERTERA (Lat.). In Civil Law. 

A great-great-great-grandmother’s sister. 

ATTACHÊ. One attached to an embassy 
or a legation at a foreign court. 

ATTACHMENT. Taking into the custody 
of the law the person or property of one 
already before the court, or of one whom it 
is sought to bring hefore it. 

A writ for the accomplisliment of this pur- 
pose. This is the more common sense of the 
word. 

It is in its nature, but not strictly, a pro- 
c-eeding in rem; since that only is a proceed- 
ing in rem in which the process is to be serv- 
ed on the thing itself, and the mere posses- 
sion of the thing, by the service of process 
and making proclamation, authorizes the 
court to deeide upon it without notice to any 
individual whatever; Drake, Att. § 4 a; Me- 
gee v. Beirne, 39 Pa. 50; Bray v. McClury, 
55 Mo. 12S. 

Of Persons. A writ issued by a court of 
record, commanding the sheriff to bring be- 
fore it a person wlio has been guilty of con- 
tempt of court, either in neglect or abuse of 
its proeess or of subordinate powers; 3 Bla. 
Com. 2S0; 4 id. 283; or disregard of its au- 
thority in refusing to do what is enjoined; 
1 Term 266 ; or by openly insulting tlie court; 
4 Bla. Com. 283; 3 id. 17. It is to some ex- 
tent in the nature of a criminal process; 
Stra. 441. See State v. McDermott, 10 N. J. 
L. 63; Bacon v. Wilber, 1 Cow. (N. Y.) 121, 
n.; 1 Term 266. 

See Arrest. 

Of Property. A writ issued at the institu- 
tion or during the progress of an action, com 





ATTACIIMENT 


ATTACIIMENT 


2 

manding the sheriff or other proper officer 
to attach the property, rights, credits, or ef- 
fects of the defeiidant to satisfy the demands 
of the plaintiff. 

It is a process whtch secures jurisdiction 
of tho defendant, not by personal service, but 
by the seizure of his property. It niay be 
eitlier a foreign attachmcnt, which is fouud- 
ed upon the absenec or nonresidence of the 
defendant, or a doinestic attaehment, wliich, 
under various state statutes, is provided for, 
cither as the beginning, or in the course of 
a suit Tlie proceedings in botli elasses of 
cases are usually, in substauce, the same. 

The origin of the law of attaehment, as 
administered in the United. States, is foiiiul 
in one of the customs of London, “which is 
agreed by all authorities to have a vcry an- 
cicnt existence.” Drake, Att. § 1. With oth- 
er customs of Ix>ndon, it has, from tiine to 
time, been conlirmed by Koyal Cliarter and 
Acts of Parlianient, aml is declared “never 
to become obsolcte by nou-user or abuser”; 
id. The authority cited notes the curious 
fact respecting the customs of London tliat 
they were certified and reeorded by word of 
inouth, and that tlie mayor and aldennen 
shonld declare whetlier the tliings under dis- 
pute were a custom or not, and that having 
been ouce rccorded, they were afterwards to 
be judicially noticed. Locke, in his treatise 
on Attachment, according to the custoiu of 
London, attributes its origin to the Itonian 
Law, quoting from Wilson’s Adams, Kom. 
Antiq. 104, in support of his theory aud pas- 
sage, which is reproduced in a note to the 
sectiou of I)rake cited. In that and the sub- 
sequent sections will be fouud what is known 
of the remcdy thus derivcd, whicli, as is 
thcre snggested, was fonnd peculiarly adapt- 
ed to our circumstances in the United States 
growing out of the division of the country 
into states, each sovereign, the unrestrained 
opportunity of trnnsit from one to another 
and the expansion of credit and, abolition of 
imprisonmeut for debt. All of these causes 
contributed to the adoption of a system of 
remedics for acting direetly upon the prop- 
erty of debtors. The proceeding appears to 
be devoid of almost every featme of a com- 
mon law proceeding, there heing no service 
of process on the defendnnt, tlie seizure of 
his property in limine , and not under execu- 
tion, aud the appropriatiou of debts duc to 
the defendant for tlie payment of his own 
deht, as well as the provision for the i>rotec- 
tion of the defendant by pledges to refuud 
the amount so collected, if, witliin a speci- 
fied time, there be an appearance aml the 
debt be disproved; ic/. § 4. See Customs of 
London. 

Tlie original design of this writ was to 
secure tlie appearance of one who had dis- 
regarded thc original suinmons, by taking 
possession of his property as a pledge; 3 
Bla. Com. 2S0. 

By an extensiou of this principle, in the 


o 

New England states, propeity alta hed re- 
mains in the custody of the law after an ap 
puarance, until final ju'lgmuit in the ."Uit. 
See Bond v. Ward, 7 Ma^. 1“7, 5 Am. I)e . 
128. 

In some states attachments are distimruish- 
ed as foreign and domrstic,—tlie furiucr is 
sued against a non-resident of tlie state, tl e 
1 itter against a resident. Where tl is dis- 
tinction is preserved, the fuivign attaebmeai 
enures solely to the lH*nefit of llie party su- 
ing it out; while the avails of the domestic 
«attaelmieut may he shared by otlier cin.mI- 
itors, who conie into court and prcscnt tlieir 
elaims for that purpose. 

lt is a distinct charaetoristic of the whole 
system of remedy b.v utiachinent, that it is— 
except in some states where it is authorized 
in chancery—a speeial remedy at Uuc, be- 
louging exclusively to a court of law, and to 
be resorted to and pursued in confnrmity 
witli the terms of the law conferring il; and 
where from any cause tlie rcincdy by attach- 
nicnt is nut full and complcte, a court uf 
equity lias no puwer to pass any order to aid 
or perfect it; Drake, Att. § 4. 

In tlie New England states the attachment 
of the defendant’s property, rights, and 
credits is an incident uf the summous in all 
actions cx eontraetu. Tliis is called Trustee 
Process, q. v. Elsewliere tlirongliout the 
country tlie writ issues ouly upon cause 
showu by allidavit. Aiul iu most of the states 
its issue must be preceded l»y ihe executiuu 
by or on behalf of the plaintiff of a caution- 
ary bond to pay the defendant all daniage he 
may sustaiu by reason of the attaclmient 
The grounds upon wliich the writ may be ob- 
taiued vary in the differeut states. Wlierev- 
er an aflidavit is required as tlie basis of the 
attaehment, it must verify the plaintilT's 
cause of actiou, and also the existeme of 
some one or more of the grounds of attacli- 
meut prcscribed by the local statute as au- 
thorizing the issue of thc writ. 

Aniong the grounds upon which attacli- 
ments are usually perinittcd by statute, tlie 
most frequcnt and univcrsal is non-residenoe 
in the state, whicli is the primary basis for 
the issue of a foreign attaehment; with 
respect to this ground, however, a innn may 
have two resideiices in different stales; Bar- 
ron v. Burke, 82 111. App. 110; Koscnzwcig v. 
Wood, 30 Misc. 207, 03 N. Y. Supp. 4 17. Tlien 
again, in most jurisdictions, attaclnneiits mav 
be levied against the property of nbsconding 
debtors, eitlier actual; Stewart v. Lyinan, 
C2 App. Div. 1S2, 70 N. Y. Supp. 030; or in- 
teutional ; Stock v. Keynolds, 121 Micli. 330, 
80 N. W. 2S0; StoiilTer v. Niplo, 40 Md. 477 ; 
aiul tliis intention iniist be sliown ; Ilanson 
v. Tompkins, 2 Wash. 50S, 27 I\ac. 73; one 
has bcen held to bc an absconding delitor who 
coneeals himself; Stafford v. Mills. 57 N. J. 
L. 574, 32 Atl. 7; or absents himself so as 
to prevent the serviee of ordinary process 
upou him; Ellington v. Moore, 17 Mo. 424. 
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Other grounds upon whieh attachment is per- 
mitted in some states are: The frandulent 
incurring of a debt under contract; Mer- 
chants’ Bank of Cleveland v. Ins. & Trust 
Co., 12 Ohio Dec. (Rep.) 738; fraudulently re- 
moving or disposing of property; Bullene v. 
Smith, 73 Mo. 151; Howard v. Caperon, 3 
Willson, Civ. Cas. Ct. App. § 313; or trans- 
ferring it; Culbertson v. Cabeen, 29 Tex. 
247 ; though in the ordinary course of busi- 
ness; Farris v. Gross, 75 Ark. 391, S7 S. IV. 
G33, 5 Ann. Cas. GIG; but the removal must 
be fraudulent; Dunn v. Claunch, 13 Okl. 577, 
76 Pac. 143; and it must be actnally, not 
constructivelv, fraudulent; Wadsworth v. 
Laurie, 1G4 111. 42, 45 N. E. 435; the death 
of a non-resident debtor owning property in 
the state; Bacchus v. Peters, S5 Tenn. G78, 4 
S. W. S33; failing to pay on delivery the 
price or value of goods delivered where there 
was a contract so to pay; Harlow v. Sass, 38 
Mo. 34; Miller v. Godfrey, 1 Colo. App. 177, 
27 Pac. 1016; the fact that a demand is not 
otlierwise secured, or that security given has 
become wortliless; Williams v. Hahn, 113 
Cal. 475, 45 Pac. S15 (but not if the security 
was originally worthless; Barbieri v. Ra- 
melli, 84 Cal. 154, 23 Pac. 10S6) ; the failure 
to pay for labor performed when it should 
have been paid at the time ; De Lappe v. Sul- 
livan, 7 Colo. 1S2, 2 Pac. 926. 

The rernedy by attachment is allowed in 
general only to a cvcditov . In some states, 
under special statutory provisions, damages 
arising ex delicto may be sued for by attach- 
ment ; but the almost universal rule is oth- 
erwise. The claim of an attaching creditor, 
however, need not be so certain as to fall 
within the technical definition of a debt, or 
as to be susceptible of liquidation without the 
intervention of a jury. It is sufiicient if the 
demand arise on contract, and that the con- 
tract furnish a standard by which the 
amount due could be so clearly ascertained 
as to enable the plaintiff to aver it in his 
affidavit, or the jury by their verdict to find 
it; Van Winkle v. Keteham, 3 Cai. (N- V.) 
323; Fisher v. Consequa, 2 Wash. C. C. 3S2, 
Fed. Cas. No. 4,S16 ; Wilson v. Wilson, 8 
Gill (Md.) 192, 50 Am. Dec. 685; Weaver v. 
Puryear, 11 Ala. 941; Jones v. Buzzard, 2 
Ark. 415; Templin v. Ivrahn, 3 Ind. 374; 
Roelofson v. Hatch,' 3 Mich. 277. 

Sorne of the causes of action in tort upon 
which, in the absence of a statute, attach- 
ments have not been permitted are: Trover; 
Hynson v. Taylor, 3 Ark. 552; breach of 
promise of marriage ; Phillips 527 ; a steam- 
boat collision; Griswold v. Sharpe, 2 Cal. 
17; trespass; Ferris v. Ferris, 25 Vt. 100; 
assault and battery; Thompson v. Carper, 
11 Humph. (Tenn.) 542; Minga v. Zollicoffer, 
23 N. C. 278; loss of profits resulting from 
the failure of the defendant to dispose prop- 
erly of a return cargo; Warwick v. Chase, 
23 Md. 154 ; malic-ious prosecution; Tarbell 
v, Bradley, 27 Vt 535; Stanly v. Ogden, 2 


Root (Conn.) 259; damage for loss of prop- 
erty by a common carrier declared on in tort; 
Piscataqua Bank v. Turnley, 1 Miles (Pa.) 
312; money embezzled and lost in gambling; 
Babcock v. Briggs, 52 Cal. 502; misbehavior 
in office, where there was no bond and the 
aetion is in tort; Dunlop v. Keith, 1 Leigh 
(Va.) 430, 19 Am. Dec. 755; expense and 
loss of time caused by a wound infiicted by 
defendant; Prewitt v. Carmichael, 2 La. 
Ann. 943; breakiug open a letter entrusted 
to the care of defendant; Raver v. Webster, 

3 Ia. 502, 66 Am. Dec. 96; slander; Sar- 
geant v. Helmbold, Harper (S. C.) 219; Baune 
v. Thomassin, 6 Mart. N. S. (La.) 563; de- 
struction by fire of plaintiff’s property caus- 
ed by the negligence of the defendant; Han- 
dy v. Brong, 4 Neb. 60. If the plaintiff al- 
leged a cause of action on a contract and it 
appears from the pleadings or the evidence 
not to be such, it should be dismissed; El- 
liott v. Jackson, 3 Wis. 649. 

In some states an attachment may, under 
peculiar circumstances, issue upon a debt not 
yet due and payable; but in such cases the 
debt must possess an actual character to be- 
come due in futuro , and not be merely pos- 
sible and dependent on a contingeucy, whic-h 
may never happen; Smead v. Chrisfield, 1 
Handy (Ohio) 442. An attachment can be 
sued out in equity against an absconding 
debtor by the accommodation maker of a 
negotiable note not yet due; Altmeyer v. 
Caulfield, 37 W. Va. 847, 17 S. E. 409. 

Corporations, like natural persons, may be 
proceeded against by attachment; Libbey v. 
Ilodgdon, 9 N. H. 394; Bushel v. Ins. Co., 15 
S. & R. (Pa.) 173; Bank of United States v. 
Bank, 1 Rob. (Va.) 573; Wilson v. Danforth, 
47 Ga. 676; St. Louis Perpetual Ins. Co. v. 
Colien, 9 Mo. 421; Planters’ & Merchants’ 
Bank of Mobile v. Andrews, 8 Porter (Ala.) 
404; Mineral Point R. Co. v. Keep, 22 111. 9, 
74 Am. Dec. 124. It will lie against a cor- 
poration for the conversion of its own stock; 
Condouris v. Cigarette Co., 3 Misc. 66, 22 
N. Y. Supp. 695. 

Representative persons, such as heirs, ex- 
ecutors, ddministrators, trustees, and others, 
claiming merely by right of representation, 
are not liable to be proceeded against, as 
such, by attachmeut; Jackson v. Walsworth, 
1 Johns. Cas. (N. Y.) 372; Peacock v. Wildes, 
8 N. J. Law 179; McCoombe v. Duneh, 2 
Dall. (U. S.) 73, 1 L. Ed. 294; Taliaferro v. 
Lane, 23 Ala. 369; Patterson v. McLaughlin, 
1 Cra. 352, Fed. Cas. No. 10,S28; Metcalf v. 
Clark, 41 Barb. (N. Y.) 45; Smith v. Riley, 
32 Ga. 356; Levy v. Succession of Lehman, 
3S La. Ann. 9; Bryant v. Fussel, 11 R. I. 2S6. 

Goods in the hands of a common carrier 
are not exempt from attachment, and, when 
it is pending, the carrier is not justified in 
giving them up to the consignor, as the right 
of the officer to hold them is to be detcrmined 
by the court out of which the attachment is- 
sued; Stües v. Davis, 1 Black (U. S.) 101, 17 
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L. Ed. 33; but goods in transit to another 
state eannot be attaehed, whetlier without 
the state, when the seizurc was made (the 
earriers being within the j\irisdietion); Bates 
v. R. Co., GO Wis. 29G, 19 N. W. 72, 50 Am. 
Rep. 3G9; Western R. R. v. Thornton, G0 Ga. 
300; Sutherland v. Bank, 78 Ky. 250; Ste- 
venot v. R. Co., G1 Mimi. 104, 03 N. W. 25G, 
2S L. R. A. G00; or still within the state, and 
not moved from the starting point, but load- 
ed for movement; Baldwin v. R. Co., 81 
Minn. 247, 83 N. W. 9SG, 51 L. R. A. G40, 83 
Am. St. Rep. 370. Obedienee to attachment 
process does not deprive the earrier of his 
right to his charges for services to the ship- 
per, and he may retain posscssion of the 
goods until the charges are paid; Rucker v. 
Donovan, 13 Kan. 251, 19 Am. Rep. 84; Wolfe 
v. Crawford, 54 Miss. 514. 

It is a question whether the personal bag- 
gage of a traveller can he reached or affect- 
ed by attachment; Western R. R. v. Thorn- 
ton, G0 Ga. 300. 

Property in the hands of officers of oourt 
cannot be attached, as rcceivers; Martin v. 
Davis, 21 Ia. 537; Wiswall v. Sampson, 14 
How. (U. S.) 52, 14 L. Ed. 322; Columbian 
Book Co. v. De Golyer, 115 Mass. G9; Glenn 
v. Gill, 2 Md. 1; Taylor v. Gillean, 23 Tex. 
50S; Field v. Jones, 11 Ga. 413; Nelson v. 
Conner, 6 Rob. (La.) 339; Langdon v. Lock- 
ett, 0 Ala.. 727, 41 Am. Dec. 7S ; Farmers’ 
P>ank of Delaware v. Beaston, 7 Gill & J. 
(Md.) 421, 28 Am. Dec. 22G ; Gouvcrneur v. 
Warner, 2 Sandf. (N. Y.) G24 ; Yuba County 
v. Adarns, 7 Cal. 35; Bentley v. Shrieve, 4 
3SId. Ch. 412; Robinson v. R. Co., GG Pa. 1G0; 
an assignee in bankruptey; In re Cunning- 
ham, 19 N. B. R. 276, Fed. Cas. No. 347S; 
or a sheriff; Bradley v. Kesee, 5 Cold. 
(Tenn.) 223, 94 Am. Dec. 24G. 

The levy of an attachment does not change 
the estate of the defendant in the property 
attached; Bigelow v. Willson, 1 Pick. (Mass.) 
4S5; Starr v. Moore, 3 McLean 354, Fed. 
Cas. No. 13,315; Perkins’ Ileirs v. Norvell, 
G Ilumphr. (Tenn.) 151 ; Snell v. Allen, 1 
Swan. (Tenn.) 208 ; Ohlham v. Scrivener, 3 
B. IMonr. (Ky.) 579; Sammis v. Sly, 54 Ohio 
St. 511, 44 N. E. 508, 5G Am. St. Rep. 731. 
Nor does the attaching plaintiff acquire any 
property tliereby; Bigelow v. Willson, 1 
Pick. (Mass.) 485; Crocker v. Radcliffe, 3 
Brev. (S. C.) 23; Willing v. Bleeker, 2 S. & 
R. (Pa.) 221 ; Owings v. Norwood’s Lessee, 2 
Harr. & J. (Md.) 9G; Goddard v. Perkins, 9 
N. II. 4SS. Nor can he acquire through his 
attachment any higher or bctter rights to the 
property attached than the defcndant had 
when the attaehment was levied, unless he 
can show some fraud or collusion by which 
his rights are impaired; Crocker v. Tierce, 
31 Me. 177 ; Kentucky Rcfining Co. v. Bank, 
89 S. W. 492, 2S Ky. Law Rep. 4SG. 

The levy of an attachment constitutes a 
lien on the property or credits attached; 
Goore v. McDaniel, 1 McCord (S. C.) 4S0;' 


Peck v. Webber, 7 How. (Miss.) G5S; Van 
Loan v. Kline, 10 Johns. (N. Y.) 129; Daven- 
port v. Lacon, 17 Conn. 278; Erskine v. Sta- 
ley, 12 Leigh (Va.) 40G; Moore v. Ilolt, 10 
Gratt. (Va.) 2S4; Grigg v. Banks, 59 Ala. 
311; Hervey v. Champion, 11 Iluinphr. 
(Tenn.) 5G9 ; Ziegenhager v. Doe, 1 Ind. 29G; 
People v. Cameron, 2 Gilman (III.) 4GS; l’res- 
ident, etc., of Franklln Bank v. Bachelder, 23 
Me. G0, 39 Am. Dec. G01; Kittrcdge v. War- 
ren, 14 N. II. 509 ; Vreeland v. Bruon, 21 N. 
J. L. 214; Downcr v. Brackett, 21 Vt. 599, 
Fed. Cas. No. 4,043; In re Rowell, 21 Vt G20, 
Fed. Cas. No. 12,095; lngraham v. I’hillips, 
1 Day (Conn.) 117 ; Lackey v. Seibert, 25 Mi*. 
S5; Ilannahs v. Felt, 15 la. 141; Eniery v. 
Yunt, 7 Colo. 107, 1 Pac. GSG; Ward v. Mc- 
Kcnzie, 33 Tex. 297, 7 Am. Rep. 2G1 ; I >avis 
Mill Co. v. Bangs, G Ivan. App. 38. 49 Pac. 
G2S; Bcardslee v. Ingraham, 1S3 N. Y. 411, 
7G N. E. 47G, 3 L. R. A. (N. S.) 1073; Perry 
v. Griefcn, 99 Me. 420, 59 Atl. G01. But. as 
the whole ofiice of au attachment is to seize 
aml hold property until it can be subjected to 
execution, tliis lien is of no value unless the 
plaintiff obtain jndgment against the de- 
fendant and proceed to subject the property 
to executiou. 

Where two or more separate attachments 
are levied simultaneouslv on the same prop- 
erty, they will be entitled eaeh to an aliquot 
part of the proceeds of the property; Durant 
v. Johnson, 19 Pick. (Mass.) 544; Campbcll 
v. Ruger, 1 Cow. (N. Y.) 215; Nutter v. Con- 
net, 3 B. Monr. (Ky.) 201; True v. Einery, G7 
Me. 28; Wilsou v. Blake, 53 Vt. 305; Thurs- 
ton v. Huntington, 17 N. H. 43S; see Love v. 
Tlarper, 4 Humphr. (Tenn.) 113; Yelverton v. 
Burton, 2G Pa. 351. Where several attach- 
ments are levied successively on the same 
property, they have priority in the order in 
which they are sued out; Lutter & Voss v. 
Grosse, S2 S. W. 27S, 2G Ky. L. Rep. 585; and 
a junior attaehing creditor may impeach a 
senior attaehment, or jndgment thereon. for 
fraud; I»ike v. Pike, 24 N. II. 3S1: Walker 
v. Roberts, 4 Rich. (S. C.) 5G1; McCluny v. 
Jaekson, G Gratt. (Va.) 9G; Smith v. Grtting- 
er, 3 Ga. 140; Reed v. Ennis, 4 Ahb. Pr. (N. 
Y.) 393; Ilale v. Chandler, 3 Mich. 531; but 
not on aecount of irregularities; Kim aid v. 
Neall, 3 McCord (S. C.) 201; Camherford v. 
Ilall, 3 McCord (S. C.)' 345; Walker v. Rob- 
erts, 4 Rich. (S. C.) 5G1 ; In re Griswold, 13 
Barb. (N. Y.) 412. 

By the levy of an attaehment ui>on per- 
sonalty, the oflicer acqnires a spocial prop- 
crty thercin, which eontinues so long as he 
remains liable therofor, either to have il 
forthcoming to satisfy the plaintifTs domand, 
or to return it to the owner upon the attach- 
ment being dissolvod. hut no longer; Barker 
v. Miller, G Johns. (N. Y.) 195: Gntes v. 
Gates, 15 Mass. 310; Poole v. Symonds, 1 
N. II. 289, S Am. Dec. 71; Nichols v. Valcn- 
tine, 3G Me. 322; Braley v. French. 2S Vt. 
54G; Foulks v. Pegg, G Nev. 130; Stiles v. 
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Davis, 1 Black (U. S.) 101, 17 L. Ed. 30; 
nolt v. Burbank, 47 N. II. 1G4; Wentwortli 
v. Sawyer, 7G Me. 434; Rocliester Lumber 
Co. v. Locke, 72 N. H. 22, 54 Atl. 705. For 
any violation of bis possession, wliile bis lia- 
bility for the property contiuues, be may 
maintain trover, trespass, and replevin; Lud- 
den v. Leavitt, 9 Mass. 104, G Am. Dec. 45; 
Lathrop v. Blake, 23 N. II. 4G; Walker v. 
Foxcroft, 2 Greenk (Me.) 270; 3 Foster 4G; 
Carroll v. Frank, 2S Mo, App. G9; Wbitney 
v. Ladd, 10 Vt. 1G5. 

As it would often subject an officer to 
great inconvenience to kee]) attaclied proper- 
ty in bis possession, be is allowed in tbe New 
England states and New York to deliver it 
over, during tbe pendency of tbe suit, to 
some responsible person, wbo will give an 
accountable receipt for it, and wb'o is usually 
styled a receipter or bailee, and wbose pos- 
scssion is regarded as that of the officer, and, 
tberefore, as not discharging tbe lien of tbe 
attacbment. Tbis practice is not authorized 
by statute, but bas been so long in vogue in 
tbe states wbere it prevails as to bave be- 
c-ome a part of their systems; Drake, Att. § 
344. 

In many states provisions exist, autboriz- 
ing tbe defendant to retain possession of 
tbe attached property by executing a bond 
witb sureties for tbe delivery tbereof, eitber 
to satisfy tbe execution wbicb tbe plaintift 
may obtain in tbe cause, or wben and wbere 
tbe court may direct. Tbis bond, like tbe 
bailment of attacbed property, does not dis- 
cbarge tbe lien of tbe attacbment; Gray v. 
Perkins, 12 Smedes & M. (Miss.) 622; Itives 
v. Wilborne, G Ala. 45; Evans v. King, 7 Mo. 
411; People v. Cameron, 2 Gilman (111.) 46S; 
Hagan v. Lucas, 10 Pet. (U. S.) 400, 9 L. Ed. 
470; Boyd v. Buckingbam, 10 Humpbr. 
(Tenn.) 434. Property tbus bonded cannot 
be seized under another attachment, or un- 
der a junior execution; Rives v. Wilborne, 
G Ala. 45; Kane v. Pilcber, 7 B. Monr. (Ky.) 
G51; Gordon v. Johnston, 4 La. 304. 

Provisions also exist in many states for 
the dissolution of an attachment by tbe de- 
fendant’s giving bond and security for tbe 
payment of sucb judgment as tbe plaintiff 
may recover. Tbis is, in effect, merely Spe- 
cial Bail. From tbe time it is given, tbe 
cause ceases to be one of attacbment, and 
proceeds as if it bad been instituted by 
summons; Ilarper v. Bell, 2 Bibb (Ky.) 221; 
People v. Cameron, 2 Gilman (111.) 408; Fife 
v. Clarke, 3 McCord (S. C.) 347; Reynolds 
v. Jordan, 19 Ga. 43G; Drake, Att. § 312. 

One holding property by virtue of a fortb- 
coming bond may sue for its destruction; 
Louisville & N. R. Co. v. Brinkerboff, 119 Ala. 
60G, 24 South. S92. Tbe execution of tbe 
bond does not discbarge tbe attacbment or 
levy, but tbe property is still in contempla- 
tion of law in tbe possession of the eourt; 
Hobson & Co. v. Hall, 10 Ky. L. Rep. G35. 

An attacbment is dissolved by a final judg- 


ment for tbe defendant ; Suydam v. Ilugge- 
ford, 23 Pick. (Mass.) 465; Jobnson v. Ed- 
son, 2 Aik. (Vt.) 299; Brown v. Ilarris, 2 
G. Greene (Ia.) 505, 52 Am. Dec. 535; it 
may be dissolved, on motion, on account of 
defects in tbe plaintiffs proceedings, appar- 
ent on tbeir face; but not for defeets wbicb 
are not so apparent; Baldwin v. Conger, 9 
Smedes & M. (Miss.) 51G. Every sucb mo- 
tion must precede a plea to tbe merits; Gar- 
mon v. Barringer, 19 N. C. 502; Young v. 
Gray, Harp. (S. C.) 38; Stone.v v. McNeill, 
I-Iarp. (S. C.) 15G; Watson v. McAllister, 7 
IMart. O. S. (La.) 3GS; Symons v. Northern, 
49 N. C. 241 ; Drakford v. Turk, 75 Ala. 339; 
Mem])bis, C. & L. R. Co. v. Wilcox, 48 Pa. 
1G1. Tbe death of tbe defendant pendente 
lite is held in some states to dissolve tbe 
attacliment; Sweringen v. Eberius’ Adm’r, 7 
Mo. 421, 3S Am. Dec. 463; Vaughn v. Sturte- 
vant, 7 R. 1. 372; Pbilli'ps v. Asb’s Heirs and 
Adm’rs, 63 Ala. 414 (but not after judgment; 
Fitcb v. Ross, 4 S. & R. [Pa.] 557). And so 
tbe civil death of a corporration; Farmers’ 
& Meclianics’ Bank v. Little, 8 W. & S. (Pa.) 
207, 42 Am. Dec. 293; Paschall v. Wbitsett, 
11 Ala. 472. Not so, however, tbe bankrupt- 
cy of tbe defendant ; Downer v. Brackett, 21 
Vt. 599, Fed. Cas. No. 4,043; President, etc., 
of Franklin Banlc v. Bachelder, 23 Me. GO, 
39 Am. Dec. GOl ; Kittredge v. Warren, 14 
N. H. 509; Davenport v. Tilton, 10 Metc. 
(Mass.) 320; Vreeland v. Bruen, 21 N. J. L. 
214; Wells v. Brander, 10 Smedes & M. 
(Miss.) 34S; Hill v. Harding, 93 111. 77. 

In tbose states wbere under a summons 
property may be attached if the plaintiff so 
directs, tbe defendant bas no means of de- 
feating tbe attacbment except by defeating 
tbe action ; but in some states, wbere an 
attachment does not issue except upon stated 
grounds, provision is made for tbe defend- 
ant’s contesting tbe validity of tbe alleged 
grounds; while in otber states it is beld tbat 
be may do so, as a matter of rigbt, without 
statutory autbority; Morgan v. Avery, 7 
Barb. (N. Y.) G56; Campbell v. Morris, 3 
Harr. & McII. (Md.) 535; Havis v. Trapp, 2 
Nott & McC. ÜS. C.) 130; Harris v. Taylor, 
3 Sneed (Tenn.) 53G, G7 Am. Dec. 576; Voor- 
liees v. Hoagland, 6 Blackf. (Ind.) 232. 

As to the attacbment of property or indebt- 
edness beld by or owing from a tbird person, 
see Garnishment. 

ATTAC H M ENT OF THE FOREST. See 

COURT 0F ATTACHMENT. 

ATTACHMENT OF PRIVILEGE. A pro- 
cess by wbicb a man, b.v virtue of bis privi- 
lege, calls another to litigate in tbat court 
to whicb be himself belongs, and wbo bas 
the privilege to answer tbere. 

A writ issued to apprebend a person in a 
privileged place. Termes de la Ley. 

ATTAINDER. Tbat extinction of civil 
rigbts and capacities wbicb takes place 
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whenever a person who lias comniitted trea- 
son or felony receives sentence of death for 
hls crime. 1 Steph. Com. 408; 1 Bish. Cr. 
L. § G41. 

Attaimlcr by confcssion is either by plead- 
ing guilty at the har before the judges, and 
not putting onc’s self on one’s trial by a 
jury, or before the coroner in sanctuary, 
when, in ancient times, the offender was 
obliged to abjure the realm. 

Attainclcr by verdict is when thc prisoncr 
at the bar pleads not guilty to the iudict- 
ment, aiul is pronounced guilty by the ver- 
dict of the jury. 

Attaindcr by proccss or o utlaicry is when 
the party flies, and is subsequently outlawed. 
Coke, Litt. 391. 

The effect of attaiiuler upon a felon is, in 
general terms, that all his estate, real and 
personal, is forfcited; that his blood is cor- 
rupted, so that nothing passes by iuherit- 
ance to, from, or through him; 1 Wms. 

Saund. 301, n. ; G Coke G3 a, GS b; 2 Rob. 
Ecci. 547; 22 Eng. L. & Eq. 59S; that he 
cannot sue in a eourt of justiee ; Co. Litt. 
130 a. See 1 Bish. Cr. Law, § G41. 

In England, by statute 33 & 34 Vict. c. 23, 
attainder upon convictibn, with consequent 
corruption of blood, forfeiture, or escheat, is 
abolished. 

In the United States, the doctrine of at- 
tainder is now scarcely known, although 
during and shortly after the Revolution acts 
of attainder were passed by several of the 
states. The passage of such bills is ex- 
pressly forbidden by the constitution. 

Under the Confiscation Act of July 17, 
1SG2, which imposed the penalty of con- 
fiscation of property as a punishment for 
treason and rebellion, all that could be sold 
was a right to the property seized, terminat- 
ing with the life of the person for whose 
offence it was seized; Bigelow v. Forrest, 9 
Wall. (U. S.) 339, 19 L. Ed. G96. 

ATTAINT. Attainted, stained, or black- 
cned. 

A writ whicli lies to inquire whether a 
jury of twelve men gave a false verdict 
Bracton, 1. 4, tr. 1, c. 134; Fleta, 1. 5, c. 
22, § S. 

Formerly the jury were rather wltnesses thai 
judges ; a false verdict would be perjury. The ag- 
grieved party procured a wrlt of attalnt. The case 
was trled before 21 jurors, usually knights. The 
penalty on conviction was one year’s lmprisonment, 
forfeiture of goods, etc. Its origin is uncertain; it 
appears on the record of the King‘s Court in 1202. 
It was limited to the possessory assizes (see Assize 
op Novel Disseisin), but by 13G0 it bad been ex- 
tended to all classes of cases. It came to be the 
rule that the attaint jury must have before it the 
evidence on whlch the first jury founded lts ver- 
dict, but the first jury could produce new evidence. 
Before 1565 it was seldom in use; it was abolished 
in 1825. 1 Iloldsw. Hist. E. L. 161. 

ATTEMPT. An eiuloavor to accomplish a 
crime cnrricd beyond mere preparatiou, but 
falling sliort of exeeution of the ultimate de- 
sign in any part of it. Com. v. McDonald, 5 


Cush. (Mass.) 3G7; Griflin v. State, 2G Ga. 
493. 

An intent to do a particnlar criminal thing 
combined with an act which falls short of 
the thing intended. 1 Bish. Cr. Law § 72s; 
Jolinson v. State, 14 Ga. 55; State v. Mur- 
shall, 14 Ala. 411; Pcople v. Ixnvton, 5G Barb. 
(X. Y.) 12G ; Cunningham v. State, 49 Miss. 
GS5. 

“An attempt, in general, is an overt act 
done in pursuance of an Intent to do a spe- 
cific thing, tending to the end, but falliug 
short of complete accornplishinent of it.” 

“In law, the definition must have this fur- 
ther qualification, that the overt act must 
be sufiicieutly proximate to the intended 
crime to forrn oue of the natural series of 
acts wliich the intent requires for its full 
exeeution.” Ali tcliell, J., in Com. v. Kagan, 
190 Pa. 10, 21, 42 Atl. 374, 377. 

To constitute an attemiit, there must be 
an intent to connnit some act which would 
bc indictable, if done, oitlier from its own 
character of that of its natural and probable 
coirsequences; State v. Jeffcrson, 3 Ilarr. 
(Del.) 571; Moore v. State, 18 Ala. 532, 
Teople v. Shaw, 1 Tark. Cr. Cas. (N. Y.) 
327; Davidson v. State, 9 Ilumphr. (Tenn.) 
455; 9 C. & P. 51S; 1 Crawf. & D. 156, 1SG ; 
1 Bish. Cr. Law § 731; an act apparcntly 
adapted to produce the result iutended ; 
Whart. Cr. L. § 1S2; State v. Clarissa, 11 
Ala. 57; Com. v. Manley, 12 Pick. (Mass.) 
173; Dunbar v. Ilarrison, 1S Obio St. 32; 
State v. Rawlcs, G5 N. C. 334; Kunkle v. 
State, 32 Ind. 220; U. S. v. Morrow, 4 Wash. 
C. C. 733, Fed. Cas. No. 15,S19; Rasnick v. 
Com., 2 Va. Cas. 35G; 6 C. & I*. 403; 1 Leach 
19 (though some cases require a complete 
adaptation; 1 Bish. Cr. L. 749); an act im- 
mediately and directly tending to the exe- 
cution of the principal crime. and committed 
by the prisoner under such circumstances 
that he has the power of carrying his iu- 
tention into execution; 1 F. & F. 511; in- 
cluding solicitations of anothcr; 2 Kast 5; 
Feople v. Bush, 4 llill (X. Y.) 133: State v. 
Avery, 7 Conn. 2GG, 1S Am. Dec. 105; Com. 
v. Ilarrington, 3 Pick. (Mass.) 2G; U. S. v. 
Worrall, 2 Dall. (U. S.) 3S4, 1 L. Ed. 42G; 
but mere soVicitation, not directcd to the pro- 
curement of some spccific crime, is not an 
attempt; Whart. Cr. L. 179; sce Soi.icita- 
tion ; and the crime intendcd mnst be at 
least a misdemeanor; 1 C. & M. GGl. n.; 
Respublica v. Roberts. 1 Dnll. (U. S.l 39, 1 
L. Ed. 27. An abandoned attem])t, there he- 
ing no outsidc cause prompting the abamlon- 
ment, is not imlictable: Whart. Cr. L. § 137. 

It has been beld that an attompt to com- 
mit a erime, wlilch could not, imder thc cir- 
cumstanees, lie consninmated, is not a crim- 
inal attempt; Dears. & B. C. C. 197; 9 Cox 
C. C. 497 : Pcople v. Moran, 123 N. Y. 254, 
25 N. E. 412. 10 L. R. A. 109, 20 Am. St. Rep. 
732: contra, : s W. R. 95 (whore in a re 
mark which seems both obitcr and casual. 
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the Court of Cr. Cas. Res. disapproves the 
earlier English cases) ; Com. v. McDonald, 5 
Cush. (Mass.) 365; People v. Jones, 46 Mich. 
441, 9 N. W. 4S6; State v. Wilson, 30 Conn. 
500; Rogers v. Com., 5 S. & R. (Pa.) 463; 
Ilamilton v. State, 36 Ind. 2S0, 10 Am. Rep. 
22. These are commonly known as the 
“pickpocket cases,” but the doctrine that one 
may be guilty of an attempt to commit a 
crime, when it was for some reason unknown 
to the perpetrator, impossible, has been ap- 
plied in cases of other crimes, as homicide ; 
People v. Lee Kong, 95 Cal. 666, 30 Pac. S00, 
17 L. R. A. 626, 29 Am. St. Rep. 165; brib- 
ery ; Ex parte Bozeman, 42 Kan. 451, 22 Pac. 
62S; State v. Mitchell, 170 AIo. 633, 71 S. W. 
175, 94 Am. St. Rep. 763; obtaining by false 
pretense; 11 Cox C. C. 570; extortion; Peo- 
ple v. Gardner, 144 N. Y. 119, 38 N. E. 1003, 
28 L. R. A. 699, 43 Am. St. Rep. 741; bur- 
glary, where there was no property on the 
premises which could be stolen; State v. 
Beal, 37 Ohio St. 108, 41 Am. Rep. 490 ; abor- 
tion, where the woman was not pregnant; 2 
Cox C. C. 41; but not where the woman was 
not quick with child when that was required 
to constitnte the offence of procuring an 
abortion; State v. Cooper, 22 N. J. L. 52, 51 
Am. Dec. 24S; or where the charge was of an 
attempt to comrnit rape where the circum- 
stances were such that if the object had been 
obtained it would not have been rape; State 
v. Brooks, 76 N. C. 1; People v. Quin, 50 
Barb. (N. Y.) 128; contm , 24 Q. B. D. 357; 
Com. v. Shaw, 134 Mass. 221; Rhodes v. 
State, 1 Coldw. (Tenn.) 351. The cases on 
this subject are collected in an article on 
“Criminal Attempts” by J. H. Beale, Jr., in 
16 Harv. L. Rev. 491. See, also, 9‘ L. R. A. 
(N. S.) 263, note. The offense may exist 
though the act may be impossible of ac- 
complishment by the methods employed; 
Com. v. Kennedy, 170 Mass. 1S, 48 N. E. 770. 

Mere preparations, though made with crim- 
inal intent, do not constitute an attempt; 
[1903] T. S. 868 (So. Afr.). 

An indictment has been upheld upon a 
criminal infent coupled with an act (procur- 
ing dies for counterfeiting) which fell short 
of an attempt under their statute; 33 E. L. 
& E. 533. See 1 Bish. Cr. L. § 724. 

An attempt to commit a crime was not 
in itself a crime, in the early common law, 
but it is now generally made such by statute ; 
and in some cases attempts are specially pro- 
vided against with reference to particular 
crimes, as arson. See 4 L. R. A. (N. S.) 417, 
note, where cases under some state statutes 
are found. See Rape; Suicide. 

ATTENDANT. One who owes a duty or 
service to another, or in sdme sort depends 
upon him. Termes de la Ley. 

ATTENDANT TERMS. Long leases or 
mortgages so arranged as to protect the title 
of the owner. 

To raise a portion for younger children, lt was 
quite common to make a mortgage to trustees. Tlie 


powers of these trustees were generally to take 
possesslon of the estate, or to sell a part of the 
term if the portions were not duly paid. If the deed 
did not become ipso facto void upon payment of the 
portion, a rclease was necessary from the trustees 
to discharge the mortgage. If this was not given, 
the term became an outstanding satisfied term. The 
purchaser from the heir then procured an assign- 
ment of the term to trustees for his benefit, which 
then became a satisfied term to attend the inherit- 
ance, or an attendant term. These terms were held 
attendant by the courts, without any assignment, 
and operated to defeat intermediate alienations to 
some extent. There were other ways of creating 
outstanding terms besides the method by mort- 
gage; but tbe effect and general operation of all 
these were essentially the same. By reason of the 
want of notice, by means of registration, of the 
making of charges, mortgages, and conveyances of 
lands, this mode of protecting an innocent pur- 
chaser by means of an outstanding term to attend 
the inheritance came to be very general prior to the 
8 & 9 Vict. c. 112, which abolished all such terms 
as soon as satisfied. 1 Washb. R. P. 311; 4 Kent. 86. 

ATTENTAT. Any tbing wbatsoever 
wrongfully innovated or attempted in tbe 
suit by tbe judge a quo , pending an appeal. 
Used in tbe civil and canon law; 1 Add. 
Eecl. 22, note; Ayliffe, Parerg. 100. 

ATTENTI0N. Consideration; notice. The 
pbrase “your bill sball have attention” was 
beld to be ambiguous and not to amount to 
an acceptance of tbe bill; 2 B. & Ald. 113. 

ATTERMINARE. To put off to a succeed- 
ing term ; to prolong tbe time of payment of 
a debt. Stat. Westm. 2, c. 4; Cowell; Blount. 

ATTERMINING. Tbe granting a time or 
term for tbe payment of a debt. 

ATTERMOIEMENT. In Canon Law. A 

making terms; a composition, as witb cred- 
itors. 7 Low. C. 272, 306. 

ATTESTATI0N. Tbe act of witnessing an 
instrument in writing, at tbe request of tbe 
party making tbe same, and subscribing it as 
a mtness. 3 P. Wms. 254; Sbanks v. Cbris- 
topher, 3 A. K. Marsh. (Ky.) 146; Hall v. 
Hall, 17 Pick. (Mass.) 373. 

Dccds, at common law, do not require at- 
testation; 2 Bla. Com. 307; 3 Dane, Abr. 354; 
Tbacber v. Pbinney, 7 Allen (IMass.) 149; 
and tbere are several states wbere at com- 
mon law it was not necessary; Ingrain v. 
Hall, 2 N. C. 205; Dole v. Tburlow, 12 Metc. 
(Mass.) 157. In many of tbe states tbere 
are statutory requirements on tbe subject, 
and where such exist they must be strictly 
complied witb. It is generally safe to bave 
two witnesses, one of wbom may be and nsu- 
aily is tbe officer taking tbe acknowledg- 
ment. See Coit v. Starkweatber, 8 Conn. 
289, 20 Am. Dec. 110; Stone v. Asbley, 13 N. 
H. 38; Shults v. Moore, 1 McLean 520, Fed. 
Cas. No. 12,S24 ; Ross v. Wortbington, 11 
Minn. 443 (Gil. 323), SS Am. Dec. 95; 2 
Greenl. Ev. § 275, n.; 4 Kent 457. The requi- 
sites are not tbe same in all cases as against 
tbe grantor and as against purcbasers. See 
Frencb v. French, 3 N. H. 234. 

Tbe attesting witness need not see the 
grantor write bis name: if be sign in tbe 
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presence of the grantor, and at his request, 
it is suffieient; Jar. Wills 87-91; 2 B. & P. 
217. 

Wills must usually be attested by compe- 
tent or credible witnesses; 2 Greenl. Ev. § 
G91; Hawes v. Ilumphrey, 9 Pielc. tMass.) 
350, 20 Am. Dec. 4S1 ;1 P.urr. 414; who nmst 
subseribe their names attesting iu the pres- 
enee of tbe testator; Edelen v. Hardey’s Les- 
see, 7 Ilarr. & J. (Md.) CI, 1G Ain. Dee. 292; 
Neil v. Neil, 1 Leigh (Va.) G; 1 Mnulc & S. 
294; 2 Curt. Ecel. 320; 3 id. 11S; 2 Greenl. 
Ev. § G78 ; Snider v. Burlcs, 84 Ala. 53, 4 
South. 225; Mays v. Mays, 114 Mo. 53G, 21 
S. W. 921. And see Nickerson v. Buek, 12 
Cush. (Mass.) 342; 1 Ves. Ch. 11; 2 Washb. 
K. P. GS2; but lie need not sigu in their pres- 
ence; Stirling v. Stirling, G4 Md. 138, 21 Atl. 
273; Simnions v. Leouard, 91 Tenn. 1S3, 18 
S. W. 280, 30 Am. St. Bep. 875. The tenn 
“presenee” in a statute requiring the sub- 
scription of witnesscs to a will to be made 
in the presence of the testator, means “con- 
seious presence;” Tucker v. Sandidge, 85 Va. 
546, 8 S. E. G50. 

In soine states three witnesses are requir- 
ed to wills devising lands; in the majority 
of states only two. In Pennsylvania no at - 
testing witnesses are required except in wills 
making gifts to charity, where two credible 
witnesses, not interested in the cbarity, are 
required. 

A person may attest a will by making his 
mark, although tlie person who writes his 
name fails to sign his own name as a witness 
to the mark; Davis v. Semmes, 51 Ark. 4S, 
9 S. W. 434. Persons signing as witnesses 
must do so after the testator lias signed the 
will; Brooks v. Woodson, 87 Ga. 379, 13 S. 
E. 712, 14 L. R. A. 1G0. If a will is signed 
by only two witnesses where three are re- 
quired as to realty, it is inoperative as to 
the realty but valid as to the personalty; 
Hays v. Eruest, 32 Fla. 18, 13 South. 451. 

ATTESTATION CLAUSE. That elause 
wherein the wituesses certify that the in- 
strument has been executed before them, and 
the manner of the execution of the same. 

Tho usual attestation clause to a will is in the fol- 
lowing formula, to-wit: “Signed, seaied, pubiished, 
and declared hy the above-named A B, as and for 
his iast wiil and testament, in the presence of us, 
who have hereunto subscribed our names as the 
witnesses thereto, in the presence of the said tcsta- 
tor and of each other. M That of decds is generaliy 
in these words: “Scaled and dclivered lu the pres- 
ence of us." 

ATTESTIN6 WITNESS. One who, upon 
being required by the parties to an instru- 
ment, signs his name to it to prove it, and 
for the purpose of identiöeation. 3 Campb. 
232; Jenkins v. Dawes, 115 Mass. 599. 

ATTEST0R. One who attests or vouches 

for. 

ATTILE. The rigging or furniture of a 
ship. Jacob, L. Dict. 


ATT0RN. To turn over; to transfer to 
another money or goods; to assign to some 
particular use or service. Kennet, Paroch. 
Antiq. 2S3. 

Uscd of the part takcn by the tenant in a trans- 
fer of lands; 2 Bia. Com. 2S8 ; Littieton $ 551. N'ow 
used of asscnt to such a transfer; 1 Washb. R. p. 
28. The lord couid not ailen his iand without the 
consent of the tenant, nor could the tcnant assign 
without the consent of his iord; 2 Bla. Com. 27; 1 
Spence, Eq. Jur. 137; 1 Washb. R. P. 23, n. Attorn- 
mcnt is abolished by various statutes ; 1 Washb. R. 
P. 33G ; Wms. R. P. 2S8, 3GG. 

Attornment is the aeknowledgmcnt by a 
tenant of a new landlord on the alienation 
of the land and an agreement to become the 
tenant of the purehaser; Liudley v. Dakin, 
13 Ind. 3SS. 

The attornment of a tenant to a stranger 
without consent of the landlord is void; 
Terry v. Terry, GG S. W. 1024, 23 Ky. L. 
Bep. 2242; Blanchard v. Tyler, 12 Mich! 339, 
SG Am. Dec. 57; Perkins v. I’otts, 53 Neb. 
444, 73 N. W. 93G. 

The doctrine of attornment grew out of 
the peculiar relations existiug betwoon the 
landlord and his tenant under tlie feudal 
law, and the reasons for the rule never liad 
any existence in this country, and is ineon- 
sistent with our laws, customs and institu- 
tions. Beyond its application to cstop a ten- 
ant from denying the title of his landlord, 
it can serve but little, if nnv, usoful pur- 
poso; Pernu v. Lepper, 34 Mich. 202. 

Recognition by the tenant of the asslgnee 
of the landlord and payment of rcnt to him 
are a sufficient attornment; Bradley & Co. v. 
Coal Co., 99 IIL App. 427; Cummings v. 
Smith, 114 111. App. 35; and so is taking a 
lease from the landlord’s grnntee, good from 
the begiuning of accumulations of rent in 
arrear; Pelton v. Place, 71 Vt 430, 4G Atl. 
G3. 

A conveyance of tbe leased lantl passes 
to the purehaser the right to collect the rent, 
and the tenant cannot prevent it by refusing 
to attorn to him; Edwards v. Clark, 83 
Mieh. 24G, 47 N. W. 112, 10 L. R. A. G39; 
nor ean the tenant dlspute his lnndlord’s ti- 
tle and attorn to another while in posses- 
sion under the lease, and if he desires, after 
liis term expires, to eontest his landlord's 
title, he mnst örst surrender the possession 
to him ; McDowell v. Sutlive, 78 Ga. 142, 2 
S. E. 937; Grizzard v. Roberts, 110 Ga. 41, 35 
S. E. 291; Stover v. Davis, 57 W. Va. 19G, 
49 S. E. 1023. 

Attornment is not neeessavy to entitle an 
assignee of the landlord to demand pnyment 
of the rent and to dispossess the tenant; 
Wetterer v. Soubirous, 22 Misc. 759, 49 N. 
Y. Supp. 1043; Willis v. Ilarrell, 118 Ga. 90G, 
45 S. E. 794. Where thoro is a statute au- 
thorizing summary proeeedings by the as- 
signee, etc.. of the landlord, thc latter cannot 
maintain them after a couveyance of the de- 
mised premises; Boyd v. Sametz, 17 Misc. 
728, 40 N. Y. Supp. 1070; but such proceed- 
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ings may be instituted against the tenant of 
his grantor by the grantee of tbe landlord; 
Doner v. Ingram, 119 Mo. App. loG, 95 S. 
W. 9S.°>; Sinall v. Clark, 97 Me. 304, 54 
Atl. 75S; or by an assignee of the lease; 
Drew v. Mosbargcr, 104 III. App. G35. It 
lias been held that tho action in such cases 
could not be brought by the purchaser in his 
own narae, but in the name of the vendor 
for his use; Cooper v. Gambill, 14G Ala. 184, 
40 Soutb. S27; and also that a tenant may 
resist a warrant for forcible detainer brought 
by one under whom he did not enter; Gray 
v* Gray, 3 Litt. (Ky.) 4GS. 

To transfer services or homage. 

Used of a lord’s traasferring the homage and serv- 
ice of his tenant to a new lord. Bract. 81, 82; 1 
Sullivan, Lect. 227. 

AJT0RNAT0 FACIENDO VEL RECIPI- 
ENDO. A writ to command a sheriff or 
steward of a county court or hundred court 
to receive and admit an attorney to appear 
for the person that owes suit of court. Fitz. 
N. B. 349. 

ATTORNEY. One put in the place, tum, 
or stead of another, to rnanage his affairs; 
one who manages the affairs of anotker by 
direction of his principal. Spelman, Gloss.; 
Termcs de la Ley. 

One who acts for another by virtue of an 
appointment by the latter. Attorneys are 
of vaiious kinds. 

Attorney in fact. A person to whom the 
autkority of another, who is called the con- 
stituent, is by him lawffully delegated. 

This term is employed to designate persons who 
act under a special agency, or a special letter of at- 
torney, so that they are appointed in factum , for 
the deed, or special act to be performed ; but iu a 
more extended sense it includes all other agents 
employed In any business, or to do any act or acts 
in pais for another. Bacon, Abr. Attorney; Story, 
Ag. § 25. 

All persons who are capable of acting for 
themselves, and even those who are disquali- 
fied from aeting in their own capacity, if 
they have sufficient understanding, as in- 
fants of a proper age, and fernes coverts, 
may act as attorneys of others; Co. Litt. 
52 a ; 1 Esp. 142 ; 2 id. 511. 

Attorney-at-law. An officer in a court of 
justice who is employed by a party in a 
cause to manage the same for him. 

Appearance by an attorney, on behalf of his eli- 
ent, has been allow.ed in England from the time of 
the earliest records of the courts of that country. 
They are mentioned In Glanville, Bracton, Fleta, 
and Britton; and a case turning upon the party’s 
right to appear by attorney ls reported; Y. B. 17 
Edw. III. p. 8, case 23. In France such appearances 
were first allowed by letters patent of Philip le 
Bel. a. d. 1290 ; 1 Fournel, Hist. des. avocats, 42, 92; 
2 Lolzel. Coutumes 14. It results from the nature 
of their functions, and of their duties, as well to 
the court as to the client, that no one can, even by 
consent, be the attorney of both the litigatlng par- 
ties In the same controversy ; Farr. 47. The name 
of attorney has commonly been applied In this coun- 
try to those who practise in courts of common law; 
solicitors, iu courts of equity; and proctors, in 
courts of admlralty. 


The two branckes of the legal profession 
w r ere distinguished by Lord Brougkam in 
The Serjeant’s Case in 1S39: “If you appear 
by attorne.v, he represents you, but where 
you have the assistance of an advocate you 

are present.Appearance by an 

attorney is one thing, but admitting advo- 
cates to plead the cause of another is a to- 
tally differcnt proceeding.” The case is re- 
portcd in Manning’s Serviens ad Lcgem. 

As a general rule the eligibility of persons 
to hold the office of attorney-at-law is settled 
by local legislation or by rule of court. 

The admission of attorneys to practise and 
their powers, duties and privileges are prop- 
er subjects of legislative control to the same 
extent and subject to tlie same limitations, 
as in the case of any otker profession or 
business; Cook. v. De La Guerra, 24 Cal. 
241; In re Cooper, 22 N. Y. G7. In Robin- 
son’s Case, 131 IMass. 37G, 41 Am. Rep. 239, 
this was recognized where a woman applied 
for admission and was rejected because the 
statute had not so provided, and it w r as said 
that the duty of the courts is limited to de- 
claring the law as it is; and whether any 
change w T ould be expedient is a legislative 
question. In In re Applicants for License, 
143 N. C. 1, 55 S. E. 035, 10 L. R. A. (N. S.) 
2S8, 10 Ann. Cas. 187, a statute provided that 
persons possessing certain qualifications 
should be admitted to the practise of the 
law. One of these was that such applicant 
should file with the clerk of the court a cer- 
tificate of good moral character signed by 
two attorneys of the court. Protests against 
the admission of three applicants were filed 
on the ground that they were not of good 
moral ckaracter, and it was held that when 
a statute has prescribed the qualifications 
for admission, and an applicant is shown to 
possess these qualifications, the courts must 
admit him. It was urged that this statute 
impaired the inherent right of the court to 
control its officers, but the court, quoting 
from a dissenting opinion in an Illinois case 
infra, said that if this is one of the inherent 
powers of a court, it is just as inherent in 
one court as another, and so it might come 
about that the judges of the supreme court 
and eaeh of the judges of the superior courts 
might require widely different qualifications. 

The Illinois case is directly opposed to 
this, and holds that the function of determin- 
ing whetker an applicant is sufficiently ac- 
quainted with the law pertains to the courts 
themselves. An act providing that persons 
having certificates, of graduation from law 
schools of a certain specified standard should 
he admitted to practise law was held to be 
an unconstitutional encroackment upon the 
judicial branch of the government; In re 
Day, 1S1 111. 73, 54 N. E. 64G, 50 L. R. A. 
519; and to the same effect, In re Branch, 
70 N. J. L. 537, 57 Atl. 431; In re Mosness, 
39 Wis. 509, 20 Am. Rep. 55, where a stst- 
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ute was held Invalid which authorized the 
admission of a non-resident. See 13 Harv. 
L. Rev. 233, where it is said, “Tlie legisla- 
ture certainly has no positive power to com- 
pel the courts to admit persons to prac-tice 
before them,” altliough admitting a limited 
control to prevent the admission of unsuita- 
ble persons. And a Pennsylvania case com- 
menting on an act providing that the court 
shall admit attorneys in specified cases says, 
“We are clearly of the opinion that the Act 
of 1SS7, thougli probahly not so intended, is 
an encroachment upon the judiciary depart- 
ment of the governmentFetition of Splane, 
123 Pa. 527, 1G Atl. 4S1. 

It has been lield that, excepting where 
permitted hv special statute, women cannot 
act as attorneys-at-law in the various states; 
In re Rradwell, 55 111. 535; Eradwell v. 1111- 
nois, 1G Wall. (U. S.) 130, 21 L». Ed. 4-12; 
and the supreme conrt of the United States 
will not issue a mandamus to compel a state 
court to admit a woman to praotise law be- 
fore sueh court, upon the ground that she 
has been dcnied a privilege or immunity be- 
longing to lier as a citizen of the United 
States, in contravention of the constitution; 
In re Eockwood, 154 U. S. 116, 14 Sup. Ct. 
10S2, 38 L. Ed. 029; the right to practise law 
in a state court not being such privilege or 
immunity; Bradwell v. lllinois, 3G Wall. (U. 
S.) 130, 21 L. Ed. 442; but the general trend 
of authority now is that women may be ad- 
mitted to practise as attorneys; In re Leach, 
134 Ind. GG5, 34 N. E. G41, 21 L. R. A. 701; 
Ricker’s Petition, GG N. II. 207, 29 Atl. 559, 
24 L. R. A. 740; Richardson’s Case, 3 D. R. 
(Pa.) 299. Any wornan of good standing at 
the bar of the supreme court of any state or 
territory or of the District of Columbia for 
three years, and of good moral character, 
may become a member of the bar of the su- 
preme court of the U. S. ; Act Feb. 15, 1S79. 
In North Carolina, unnatnralized foreigners 
cannot be licensed as attomeys; Ex parte 
Thompson, 10 N. C. 355; Weeks, Att at Law, 
79, notc. 

The business of attornevs is to carry on 
the praetical and formal parts of the suit; 
1 Ivent 307. See, as to their powers, 2 Snpp. 
to Ves. Jr. 241, 254; 3 Chit. Bla. Com. 23, 
33S; Bacon, Abr. Attorneij ; Lynch v. Com., 
1G S. & R. (Pa.) 3GS, 1G Am. Dec. 582; Ilns- 
ton v. Mitchell, 14 S. & R. (Pa.) 307, 1G Am. 
Dec. 50G; I-Tolker v. Parker, 7 Cra. (U. S.) 
452, 3 L. Ed. 39G. 

The presumption is that an attorney has 
authority to appear; if the person he ap- 
pears for does not disclaim his authority, lie 
is bound; Bacon v. Mitchell, 14 N. D. 454, 
10G N. W. 120, 4 L. R. A. (N. S.) 244; Inter- 
national Harvester Co. of America v. Champ- 
lin, 155 App. Div. S47, 140 N. Y. Supp. S42. 

The authority of an attorney commences 
witli his retainer; Stone v. Bank, 174 U. S. 
413, 19 Sup. Ct. 747, 43 L. Ed. 102S; while 
acting generally for a clieut he cannot ac- 


cept service without authority; Reed v. 
Reed, 19 S. C. 54S. After he has been re- 
tained in a case, iie has certain impliod pow- 
ers therein; Stone v. Bauk, 174 U. S. 113, 19 
Sup. Ct. 747, 43 L. Ed. 1028. In suits actual- 
ly pending, he may agree that one suit shall 
abide the event of another suit; Oblqucst v. 
Farwell, 71 Ia. 231, 32 N. W. 277; Gilmore 
v. Ins. Co., G7 Cal. 3GG, 7 Pac. 781. Ile may 
diseontluue an action ; Barrett v. R. Co., 45 
N. Y. G28; Simpson v. Brown, 1 Wash. Terr. 
248. In Rhutasel v. Ruie, 97 Ia. 20, G5 N. W. 
1013, it was held that the authority to dls- 
miss must be specially conferrcd; contra , 
Bacon v. Mitchell, 14 N. D. 454, 10G N. W. 
129, 4 L. R. A. (N. S.) 244. Ile may, whore 
a pending case has been referred to arbl- 
trators, agree to the submission of all mat- 
ters in controversy, ineluding tbose not em- 
braced in tbe case; Bingbam’s Trustees v. 
Gutbrie, 19 Pa. 41S. 

Iii general, the agreement of an attorney- 
at-law, within tbe scope of his employment, 
binds his client; 1 Salk. SG; as, to amend 
the record; Johnson v. Chaffant, 1 Binn. 
(Pa.) 75; to refcr a cause; Ilolker v. Park- 
er, 7 Cra. (U. S.) 43G, 3 L. Ed. 39G: 3 Taunt 
4SG; not to suc out a writ of error; 1 H. 
Bla. 21, 23; 2 Saund. 71 a, b; 1 Term 3SS; 
to strike off a non pros .; Reinlioldt v. Alhertl, 
1 Binn. (Pa.) 4G9;-to waive a judgment by <le- 
fault; 1 Archh. Pr. 2G ; or waive a jury trial ; 
Stevenson v. Felton, 99 N. C. 5S. 5 S. E. 399. 
But the act must be within the scope of his 
autliority. Ile eannot, for example, without 
special authority, purchase lands for the ell- 
ent at slieriff’s sale; Pearson v. Morriscm, 2 
S. & R. (Pa.) 21; Beardslcy v. Root, 11 Jotms. 
(N. Y.) 4G4, G Am. Dec. 3SG; or extend the 
time for payment of money to relense a judg- 
rnent in ejectment, entered by consont; Reat- 
ty v. Ilamilton, 127 Pa. 71, 17 Atl. 755; or 
compromise a claim; Brockley v. Brockley, 
122 Pa. 1, 15 Atl. 64G; Willard v. Gas-Fixture 
Co., 47 Mo. App. 1; U. S. v. Beebe, 180 U. 
S. 343, 21 Sup. Ct. 371, 45 L. Ed. 5G3: cotv- 
tra , Beliveau v. Mfg. Co., GS N. II. 225, 40 
Atl. 734, 44 L. R. A. 1G7, 73 Am. St. Rep. 
577; or satisfy a judgment for less tban is 
dne; Peters v. Lawson, GG Tex. 33G, 17 S. 
W. 734. 

In the absence of fraud, tlie client is con- 
eluded by the acts, and even by the omissioiLs, 
of his attorney; Rogers v. Greemvood, 14 
Minn. 333 (Gil. 25G) ; Sampson v. Ohleyer, 
22 Cal. 200; Weeks, Att. at Law 375, 

The mistake or unskillfnlness of the at- 
torney is not enough to authorize nn injunc- 
tion to restrain the enforccinent of a judg- 
ment; Donovan v. Miller, 12 Idaho 000. SS 
Pac. S2, 9 L. R. A. (N. S.) 524, 10 Ann. Cas. 
444; Hamhrick v. Crawford. 55 Ga. 335; 
Lowe v. Ilamilton, 132 Ind. 40G, 31 N. E. 
1117; Payton v. McQuowii, 97 Ky. 757, 31 S. 
W. S74, 53 Am. St Rep. 437. and 31 L. R. A. 
33, where the eases are collected in a note. 
Nor is the mistake of counsel upon a point of 




ATTORNEY 


2S4 


ATTORNEY 


law ground for a new trial; Patterson v. Mat- 
thews, 3 Bibb (Ivy.) SO. Relief, however, has 
been granted on this ground, notably in 
Sharp v. New York, 31 Barb. (N. Y.) 57S, 
which with an early case in Tennessee is 
criticized as deciding u v\dth a spirit of hu- 
manity but with little regard for the settled 
principles of law”; Black, Judg. sec. 375. 

In general, he has all the powers exercised 
by tlie usages of the court in whicli the suit 
is pending; Weeks, Att. at Law 374. 

The principal duties of an attoruey are 
—to be true to the court and to his client; 
to manage the business of his client with 
care, skill, and integrity; 4 Burr. 2061; 1 
B. & Ald. 202; 2 Wils. 325; 1 Bingh. 347; 
Mech. Ag. S24; to keep his client informed 
as to the state of his business; to keep his 
secrets confided to him as such. And he is 
privileged from disclosing such secrets when 
called as a witness; Alderman v. People, 4 
Mich. 414, 60 Am. Dec. 321; Sibley v. Waf- 
fie, 16 N. Y. 180; Martin v. Anderson, 21 Ga. 
301; 40 E. L. & Eq. 353; Sargent v. Inhab- 
itants of Hampden, 38 Me. 5S1. See Cu- 

ENT; CONFIDENTIAL COMMUNICATIONS. HiS 

first duty is the administration of justice, 
and his duty to his client is subordinate to 
that; In re Thomas, 36 Fed. 242. If an at- 
torney while employed by one side secretly 
seeks employment on the other side, promis- 
ing to give information acquired during such 
employment, he will be disbarred; XJ. S. v. 
Costen, 38 Fed. 24; but an attorney who 
learns from his client, in a professional con- 
sultation, or in any other manner, that the 
latter intends to commit a crirne, it seems is 
bound by a higher duty to society and to the 
party to be aftected to disclose it; State v. 
Barrows, 52 Conn. 323. 

In estimating the value of services render- 
ed by an attorney it is proper to take into 
accouut the time necessarily employed in and 
the success of the litigation; Berry v. Davis, 
34 Ia. 594; the amount of values involved; 
Smith v. R. Co., 60 Ia. 515, 15 N. W. 303; 
aud recovered; Parsons v. Hawley, 92 Ia. 
175, 60 N. W. 520; the ability, learning and 
experience of the attorney and his standing 
in the profession; Clark v. Ellsworth, 104 
Ia. 442, 73 N. W. 1023; the character of the 
clairn and the amount of the services to be 
rendered; Morehouse v. R. Co., 185 N. Y. 
520, 7S N. E. 179, 7 Ann. Cas. 377. 

An attorney’s contract with his client for 
a fifty per cent contingent fee is not nec- 
essarily unenforceable on the ground of be- 
ing unconscionable; In re Fitzsimons, 174 
N. Y. 15, 66 N. E. 554, but see to the con- 
trary, 48 Ohio L. Bul. 238, discussing Hermon 
v. R. Co., 121 Fed. 1S4; Muller v. Kelly, 125 
Fed. 212, 60 C. C. A. 170. These cases were 
not dec-ided on the grouud of champerty, 
but of taking improper advantage of the 
fiduciary relation. Fifty per cent. of the 
claim was held not to be extortionate in a 
difiicult and complicated case, ‘where the at- 


torney exercised no influence in adjusting 
the amount, but it was voluntarily olfered, 
and where he bad paid out of it large 
amouuts to other counsel; Taylor v. Bcmiss, 
110 U. S. 42, 3 Sup. Ct. 441, 28 L. Ed. 64. 

Where an attorney had agreed to prosecute 
an action for a contingent fee of one-half the 
amount recovered, it was held that the client 
could maintain an action against the attor- 
ney for the whole amount so recovered less 
the costs paid by the attorney; Ackert v. 
Barker, 131 Mass. 436. See Ciiamperty. 

A contract for a contingent fee does not 
deprive the client of the right to substitute 
another attorney; Johnson v. Ravitch, 113 
App. Div. 810, 99 N. Y. Supp. 1059. 

Any agreement conditioned on obtaining a 
divorce or intended or calculated to facili- 
tate its obtainment is void; Barngrover v. 
Pettigrew, 128 Ia. 533, 104 N. W. 904, 2 L. 
It. A. (N. S.) 260, 111 Am. St. Rep. 206, 
where the contract was to procure evidence 
to obtain a divorce. The parties to the di- 
vorce suit compromised and settled their dif- 
ferences and the attorney sued to recover on 
the contract It was held that he could not 
recover on a quantum meruit because the 
services rendered were in themselves illegal. 

A provision of a trust mortgage deed that 
in case of its sale an attorney's fee of five 
per cent. should be paid out of the proceeds 
was held void as against public policy though 
the fee was reasonable; Turner v. Boger, 
126 N. C. 300, 35 S. E. 592, 49 L. R. A. 590. 

A contract between a wife and her so- 
licitor providing that for his services in pro- 
curing an allowance of alimony and enforc- 
ing its payment he shall receive a share of 
the alimony recovered is void, not only be- 
cause the claim for alimony is incapable of 
assignment, but also because the contract is 
against public policy; Lyn’de v. Lynde, 64 
N. J. Eq. 736, 52 Atl. 694, 58 L. R. A. 471, 
97 Am. St. Rep. 692. Here the Court of 
Chancery took jurisdiction over the solicitor 
as an officer of the court, in order to require 
him to do justice to his client. 

Any contract whereby a client is prevent- 
ed from settling or discontinuing a suit is 
void, as such an agreement would encourage 
litigation; Kansas City Elevated R. Co. v. 
Service, 74 Kan. 316, 94 Pac. 262, 14 L. R. A. 
(N. S.) 1105; Huber v. Johnson, 68 Minn. 74, 
70 N. W. 806, 64 Am. St. Rep. 456; Board- 
man v. Thompson, 25 Ia. 487; Weller v. R. 
Co., 68 N. J. Eq. 659, 61 Atl. 459, 6 Ann. 
Cas. 442; Davis v. Chase, 159 Ind. 242, 64 
N. E. 88, 853, 95 Am. St. Rep. 294; North 
Chicago St. R. Co. v. Ackley, 171 111. 100, 49 
N. E. 222, 44 L. R. A. 177; Davis v. Webber, 
66 Ark. 190, 49 S. W. 822, 45 L. R. A. 196, 
74 Am. St. Rep. 81; In re Snyder, 190 N. Y. 
66, 82 N. E. 742, 14 L. R. A. (N. S.) 1101, 123 
Am. St Rep. 533, 13 Ann. Cas. 441; Davy v. 
Ins. Co., 78 Oliio St. 256, 85 N. E. 504, 17 L. 
R. A. (N. S.) 443, 125 Am. St. Rep. 694. 

But courts have an inherent power to pro- 
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tect attorneys against settlements consum- 
mated with tlie express purpose of depriv- 
ing them of their compensation ; Potter v. 
Min. Co., 10 Utah 421, 57 Pac. 270; Jones v. 
Morgan, 39 Ga. 310, 99 Am. Dec. 45S ; Jack- 
son v. Stearns, 4S Or. 25, S4 Pac. 79S, 5 L. 
R. A. (N. S.) 390. The attorney inay proceed 
in the original suit in tiie name of his client 
notwithstanding the settleinent; Itandall v. 
Van Wagenen, 115 N. Y. 527, 22 N. E. 3G1, 
12 Am. St. Itep. S2S. But tliis rule applies 
only wlien tlie attorney has acquired a lien ; 
Weicher v. Cargill, SG Minn. 271, 90 N. W. 
402; and it is said that there are serious 
practical difficulties in the way of such a pro- 
cedure when tlie action is to recover unliq- 
uidated damages. The powcr to arrest or 
rescind the effect of a settlement is cautious- 
ly exercised in respect to suits for dehts ac- 
tually owing; aml the power would he more 
cautiously ap])lied to aetions for torts, where 
it would be impracticahle for the court, upon 
the opposing representations of the parties 
and without hearing the proof, to ascertain 
whether there was a just cause of action or 
whether there was ground to distrust the 
justice of the scttlement. Tlie wliole case 
would have to be tried before tlie court could 
pronounce that the suit was properly insti- 
tuted, and that it afforded prima facie 
ground for the award of costs; Boogren v. 
R. Co., 97 Minn. 51, 10G N. W. 104, 3 L. R. A. 
(N. S.) 379, 114 Am. St. Rep. 691, where the 
court adopting the language of Betts, J., in 
Peterson v. Watson, 1 Blatchf. & II. 4S7, Fed. 
Cas. No. 11,037, concludes: “That manifestly 
could never be done without serious incon- 
venience and expense; and the better prac- 
tical rule will douhtless be to leave the proc- 
tor to look to the responsibilily of his client 
alone. Ordinarily he will take the precau- 
tion to secure himself against the mischanc- 
es of suits of tliis character ; and if he does 
not, no urgent equity is thereby created for 
an extraordinary interference on liis behalt 
by the court.” This practice may oceasional- 
ly work a hardship to the attorneys, but it 
is nevertheless a salutary rule. 

As to the right of the attorney to recover 
under statutes giving him a lien, where his 
client has settled without his knowledge, see 
Lien. 

For a violation of his duties an action will, 
In general, lie ; Cavillaud v. Yale, 3 Cal. 10S, 
58 Am. Dee. 388; 2 Greenl. Ev. §§ 145, 14G; 
and in some cases he may be punished by 
attacliment. Official misconduct may be in- 
quired iuto in a summary manner, and the 
name of the offender stricken from tlie roll; 
Rice v. Com., 1S B. Monr. (Ky.) 472; Bradley 
v. Fislier, 13 Wall. (U. S.) 335, 20 L. Ed. G4G ; 
17 Am. Dec. 194 note. See Ex parte Gar- 
land, 4 Wall. (U. S.) 333, 18 L. Ed. 3GG; Dis- 

BAK. 

It is held that to sollcit causes of actiou 
tends to promote litigation and to degrade 


the profession and that a eontract so ob- 
tained is invalid; Ingersoll v. Coal Co., 117 
Tenn. 2G3, 98 S. W. 17\ 9 L. R. A. (N. S ) 
282, 119 Am. St. Rep. 1003, 10 Ann. Cas. 829, 
where the plaintiffs, a lirm of atturneys, 
solicited a large number of claims for pc-r- 
sonal injuries and brought suit thereon. The 
delendaiits compromised with the claimants 
without the eonseut of the attorneys, and the 
latter sued the defendants for the fees prom- 
ised by the claiinants. 

An attorney who enters into a barratrous 
contract lo bring suits caunot recover upon 
an implied contract for services rend(*red in 
a suit brought pursuaut to such contract, 
thougli the services are not, in themselves 
and apart from the barratrous contract, lm- 
proper or illegal; Gaminons v. Johnson, 7ü 
Miun. 7G, 78 N. W. 1035; Gammons v. Gul- 
branson, 78 Minn. 21, 80 N. W. 779. A con- 
tract whereby an attorney agrees to pay for 
business brought to him is void; Alpers v. 
Ilunt, SG Cal. 7S, 24 Pac. S4G, 9 L. R. A. 483, 
21 Am. St. Rep. 17 ; but this decision was 
under a statute providing for the disbarmeiit 
of attorneys who leut their names to be used 
in legal proccedings by persons who were 
not attorneys. That case was followed in 
Langdon v. Conlin, G7 Neb. 243, 93 N. W. 3S9. 
G0 L. R. A. 429, 108 Am. St. Rep. G43, 2 Ann. 
Cas. 834, where the facts were similar and 
tlie statute declared the rights and duties of 
attorneys. That such coutracts are void as 
against public policy and good morals is held 
in Lyon v. Hussey, S2 Hun 15, 31 N. Y. 
Supp. 2S1; Burt v. Place, G Cow. (N. Y.) 431, 
where a statute proliibits the promise of a 
valuable consideration to any person as an 
inducement to placing a clairn in the hands 
of an attorney. An attorney was held to be 
prohibited from paying or agreeing to pay a 
layman for indncing a client to place his 
claim in the attorney‘s hands; In re Clark, 
184 N. Y. 222, 77 N. E. 1, affirming 10S App. 
Div. 150, 95 N. Y. Supp. 3SS. But see to the 
contrary; Vocke v. Peters, 58 111. App. 33S, 
where an agreement by attorneys to pay a 
commission for all business hrought to tliem 
was held not contrary to puhlic policy; and 
to tlie same effect, Dunne v. Herrick, 37 111. 
App. 1S0, where an attorney’s clerk solicited 
business for hiiu and a contract hetween at- 
torney and clieut to pay the attorncy one- 
half the amount recovered in a suit for per- 
soual injuries was held valid aud binding on 
the client. 

The executlon and delivery by an attorncy 
at law of a power of attorney to sign his 
name to any and ull letters of collection and 
otlier business of the corporatiou as long as 
tlie attorney in fact should remain in the 
employ of tlic corporation, is unprofessional 
conduct requiring discipline ; In re Rotlis- 
child, 140 App. Div. 583, 125 N. Y. Supp. G29, 
where, as the offence had never been passcd 
upon by the court, the attorney was suspend- 
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ed froin practice for one year witli leave to 
apply for reinstatement on satisfactory proof 
of his conduct meanwhile. 

An attorney is not an insnrer of the result 
in a case in wliich lie is employed, and only 
ordinary c-are and diligence can be required 
of liim; Babbitt v. Bumpus, 73 Mich. 331, 41 
N. W. 417, 16 Am. St. Bep. 5S5. The au- 
thority of an attorney is rcvoked by the 
death of the client, and he cannot proceed 
further in the cause without a new retainer 
from the proper representative; Prior v. 
Kiso, 96 Mo. 303, 9 S. W. S9S; Moyle v. Lan- 
ders, 78 Cal. 99, 20 Pac. 241, 12 Am. St. 
Bep. 22. 

An attorney is entitled to two kinds of 
liens for his ‘fees, one upon the papers of his 
client in his possession, called a retaining 
lien, and the other upon a judgment or fund 
recovered, called a charging lien; Goodrich 
v. McDonald, 112 N. Y. 157, 19 N. E. 649; 
Sanders v. Seelye, 128 111. 631, 21 N. E. 601; 
Strohecker v. Irvine, 76 Ga. 639, 2 Am. St. 
Rep. 62. See Rlackburn v. Clarke, S5 Tenn. 
506, 3 S. W. 505; Taylor Tron & Steel Co. v. 
Higgins, 66 Hun 626, 20 N. Y. Supp. 746. 

“A corporation cannot prac-tice law, di- 
rectly or indirectly In re Co-operative 
Law Co., 19S N. Y. 479, 92 N. E. 15, 32 L. B. 
A. (N. S.) 55, 139 Am. St. Bep. S39, 19 Ann. 
Cas. 879. 

In all United States courts parties may 
plead and manage their cases personally or 
by counsel as the rules of such courts pro- 
vide. R. S. § 747. 

See Liex; Ciiamperty; Retainer; Ethics, 
Legal; Barrister; Disbar; Solicitor; Ad- 

VOCATI. 

ATTORNEY’S CERTIFICATE. A certiü- 
cate of tlie commissioners of stamps that the 
attorney therein named has paid the annual 
duty. This must be renewed yearly; and the 
penalty for practising without such eertifi- 
cate is fifty pounds; Stat. 37 Geo. III. c. 90, 
§§ 26, 28, 30. See also 7 & 8 Vict. c. 73, §§ 
21-26; 16 & 17 Vict. c. 63. 

ATTORNEY-GENERAL. A great officer, 
under the king, created by letters patent, 
whose office is to exhibit informations and 
prosecute for the crown in matters criminal ; 
to file bills in the exehequer in any matter 
eoncerning the king’s revenue. Others may 
bring bills against the king’s attorney ; 3 
Bla. Com. 27 ; Termes de la Ley. He is usu- 
ally addressed as “Mr. Attorney.” 

In each state there is an attorney-general, 
or similar officer, who appears for the state 
or people, as in England the attorney-gen- 
eral appears for the crown. 

“The office is a publie trust, which involves 
the exercise of an almost boundless discre- 
tion by an officer who ought to stand as im- 
partial as a judge.” Com. v. Burrell, 7 Pa. 
39, per Gibson, C. J. 

ATTORNEY-GENERAL 0F THE UNIT- 
ED STATES. An officer appointed by the 


presidcnt. His duties are to prosecute and 
conduct all suits in the supreme court in 
which the United States shall be concerned, 
and give his adviee upon questions of law 
when required by the president, or when 
requested by the heads of any of the depart- 
ments, touching matters that concern their 
departments; Act of 24th Sept. 1789. He is 
a member of the eabinet and under the act 
of congress of Jan. 19, 1SS6, U. S. Rev. Stat. 
1 Supp. 4S7, is the fourth in succession, aft- 
er the vice-president, to the office of presi- 
dent in case of a vacancy. See Depabtment 
of Justice; Cabinet. 

ATTORNEY, LETTER 0 F. See Power 

of Attorney. 

ATT0RNEY, WARRANT 0 F. See War- 

RANT OF ATTORNEY. 

ATT0RNMENT. See Attorn. 

AU BES0IM. (Fr. in case of need. “Au 

bcsoin chez Messieurs - à -.” “In 

case of need, apply to Messrs.-at-”). 

A phrase used in the direction of a bill 
of exchange, pointing out the person to 
whom application may be made for payment 
iu case of failure or refusal of the drawee 
to pay; Story, Bills § 65. 

AUBAINE. See Droit d’Aubaine. 

AUCTI0N. A public sale of property to 
the highest bidder. See 19 Cent. L. J. 247; 
Bateman, Auct. 

The manner of conducting an auctlon is immate- 
rial, whether it he by public outcry or by any other 
manner. The essential part is the selection of a 
purchaser from a number of bidders. In a case 
where a woman continued silent during the whole 
time of the sale, but when any one bid she gave him 
a glass of brandy, and, when the sale broke up, the 
person who received the last glass of brandy was 
taken into a private room and he was declared to 
he the purchaser, this was adjudged to be an auc- 
tion ; 1 Dowl. Bailm. 115. , 

Auctious are generally conducted by per- 
sons licensed for tbat purpose. A bidder 
may be employed by the owner, if it be done 
bonâ fide and to prevent a sacrifice of the 
property under a given price; National Fire 
Ins. Co. v. Loomis, 11 Paige Ch. (N. Y.) 431; 
Veazie v. Williams, 3 Sto. 622, Fed. Cas. No. 
16,907; The Raleigh, 37 Fed. 125. Xt has 
been held that the owner should give fair 
notice of this so that no one should be mis- 
led or deceived; Miller v. Baynard, 2 Houst. 
(Del.) 559, S3 Am. Dec. 168; but where bid- 
ding is fictitious, and by combination with 
the owner to mislead the judgment and in- 
flame the zeal of others, it would be a fraud- 
ulent and void sale; Poll. Contr. 539; Veazie 
v. Williams, 8 How. (U. S.) 134, 12 L. Ed. 
1018; id., 3 Sto. 611, Fed. Cas. No. 16,907; 
Webster v. French, 11 111. 254; Smith v. 
Greenlee, 13 N. C. 126, 18 Am. Dec. 564; 
Phippen v. Stickney, 3 Metc. (Mass.) 384; 
Switzer v. Skiles, 3 Gilm. (111.) 529, 44 Am. 
Dec. 723. But see 2 Kent 539, where this 
subject is considered. And see 6 J. B. Moore 
316; 15 M. & W. 367; Baham v. Bach, 13 La. 
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2S7, 33 Am. Dec. 5G1 ; Towle v. Leavitt, 23 
N. n. 3G0, 55 Am. Dec. 195; McDowell v. 
Simms, 41 N. C. 278; Tomlinson v. Savage, 
id ., 430; PennoclCs Appeal, 14 Pa. 44G, 53 
Am. Dec. 5G1. Unfair conduct on the part 
of the purchaser will avoid the sale; G J. B. 
Moore 21G; 3 B. & B. 11G; Veazie v. Wil- 
liams, 3 Sto. G23, Fed. Cas. No. 1G,907; 
Wooton v. Hinkle, 20 Mo. 290; Smith v. 
Greenlee, 13 N. C. 12G, IS Am. Dec. 5G4. 
Where a buyer addyessed the compan.v as- 
sembled at an auctiou and persuaded them 
that they ought not to bid against liim, the 
purchase by such buyer was held void ; 3 
B. & B„ 11G. 

Where a sale is “without reserve” neither 
the vendor nor any ono on his behalf can 
bid, and the property must go to the highest 
bidder; see Towie v. Leavitt, 23 N. II. 3G0, 
55 Am. Dec. 195. An auctioncer who offcrs 
his property for sale without reserve pledges 
himself that the sale shall be without rc- 
serve, or contracts that the property shall 
go to the highest bona fide bidder, and in 
case the owner overbid, the highest bona fide 
bidder may sue the auctioneer as upon a 
conti’act; 1 El. & El. 309; such a case is 
not affccted by the Statute of Frauds, § 17, 
which relates only to direct sales; id. This 
rule was approved in [1S99] 2 Ch. 73; and 
see [1904] 41 Sc. L. Itep. GS8. 

In the Unitcd States the influence of the 
leading English case (1 El. & El. 309) is 
less plainly shown and the rule is even less 
clearly defined; Tillman v. Dunman, 114 Ga. 
406, 40 S. E. 244, 57 L. R. A. 7S7, SS Am. St. 
Rep. 28. 

In New York it is said there is no case in 
that state which is directly in point upon 
the proposition that as a matter of law, 
where an auctioneer advertises a sale at 
public auction, and in response to this invi- 
tation bidders attend, au implied contract 
arises between them that the property will 
be knocked down to the highest bidder; 
Taylor v. Harnett, 26 IMisc. 3G2, 55 N. Y. 
Supp. 988. In this case the auctioneer re- 
fused to accept the highest bid because of its 
inadequacy; to the same effect, Newman v. 
Vonderheide, 9 Ohio Dec. Reprint 1G4; but 
see Hartwell v. Gumey, 16 R. 1. 7S, 13 Atl. 
113, where it is said obiter that the stricter 
rule seems to be the just and honest one 
and ouglit to prevail, for an offer to sell at 
auction is an offer to sell to the highest bid- 
der, and every bid is an inchoate acceptance 
entitling the bidder to the property offered, 
if it turns out to be the highest and there is 
no retraction on either side before the ham- 
mer falls. But it has been held that an an- 
nouncement that a certain property will be 
sold to the highest bidder is a mere declara- 
tion of an intent to hold an auction; Ander- 
son v. R. Co., 107 Minn. 29G, 120 N. W. 39, 
20 L. R. A. (N. S.) 1133, 131 Ani St Rep. 
4G2, 16 Ann. Cas. 379. 


A bid may be retractcd by the bidder or 
the property withdrawn before acc-eptance 
has been signified; 3 Term 148; 4 Bingh. 
G53; 6 Ilare 443; Benj. Sales § 270; [1901] 
41 Sc. L. Rep. 6S8. The making the bid is 
the offer and it is accepted aud made a bind- 
ing unilateral contract by the fall of the 
hamiuer; 13 Harv. L. Rev. 5S, citing 3 Term 
148; 6 B. ifc S. 720; Blossom v. R. Co., 3 
M all. (U. S.) 190, 1S L. Ed. 43; Coker v. 
Dawkins, 2n Fla. 141. 

Sales at auction are within the Statute of 
Frauds; 2 B. & C. 945; 7' East 55S; O’Don- 
nell v. Leeman, 43 Me. 158, 69 Am. Dec. 51; 
People v. White, 0 Cal. 75; Talman v. Frank- 
lin, 3 Duer (N. Y.) 395. 

In Louisiana a bid made at an auction 
sale, altliough formnlly accepted, is not a 
eomplctc sale, but only a promise of sale, 
which gives a right of action for breach or a 
claim for spocific pcrformancc; Collius v. 
Desmaret, 45 La. Ann. 10S. 12 South. 121. 
In Califomia and Dakota the codes provide 
that if the auctioneer, having authority to 
do so, announccs that the sale wi\\ be with- 
out reserve, the highest bona fide bidder bas 
an absolute right to tlie com[detioii of the 
sale to him, and that bids by the seller or 
any agent for liirn are void. But they also 
enact thnt the bidder may withdraw at any 
time before the hammer falls. Cal. Civ. 
Code § 179G; Dak. Civ. Code § 102G. Else- 
where, it is coinplete. at coinmon law. See 
Bateman, Auctions 1S0. Error in description 
of re.nl cstate sold will avoid the sale if it be 
material ; 4 Bingh. N. C. 4G3; S C. & P. 4G9; 
A Y. & C. G5S; but an immaterial variation 
merely gives a case for deduction from the 
amount of purchase-money ; 2 Kent 437 ; Jud- 
son v. Wass, 11 Johns. (N. Y.) 525, G Am. 
Dec. 392; State v. Gaillard. 2 Bay (S. C.) 11. 
1 Am. Dec. G2S ; McFerran v. Ta.vlor, 3 Cra. 
(U. S.) 270, 2 L. Ed. 436. 

See P»y-Bidding. 

AUCTIONARIUS (Lat.). A seller; a re- 
grator; a retailer; one who bought and sold; 
an auctioneer, in the modern sense. Spel- 
man, Gloss. One who buys poor, old, worn- 
out things to sell again at a greater price. 
Du Cange. 

AUCTIONEER. A person authorized by 
law to sell the goods of otlicrs at public sale; 
one who conducts a public sale or auction; 
Com. v. narnden, 19 Pick. (Mass.) 482. Ile 
is the agent of the seller; Ans. Contr. 34G; 
3 Term 14S; Boinest v. Leignez, 2 Rich. (S. 
C.) 4G4; and of the buycr, for some purpos- 
es at le.ist; 4 Ad. & E. 792; 3 Ves. & B. 57; 
McOomb v. Wright. 4 Johns. Ch. (N. Y.) 
G59; Trustees of First Buptist Church of 
Ithaca v. Bigelow, 1G Wcnd. (N. Y.) 2S; 
Cleaves v. Foss, 4 Greonl. (Me.) 1; Inhabit- 
ants of Alna v. Plummer, id. 25S; Brcnt v. 
Green, G Iveigh (Va.) 1G; 2 Kent 539; Walk- 
er v. Ilerring, 21 Gratt. (Va.) G7S, S Am. 
Rep. 616; Harvey v. Stevens, 43 Vt 653; 
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White v. Watkins, 23 Mo. 423; [1902] 2 Ch. 
2G6; up to the moment of sale he is agent 
for the vendor exclusively; it is only when 
the bidder becomes the purchaser that the 
agency for the buyer begins; Benj. Sales § 
270. He is the agcnt of both parties at a 
public sale within the Statute of Frauds; 7 
East 55S; Pugh v. Chesseldine, 11 Okio 109, 
37 Aiu. Dcc. 414; Harvey v. Stevcns, 43 Vt. 
655; Benj. Sales § 26S. And sce 16 Harv. E. 
Rev. 220, whcre it is rcmarked that the case 
where an ageut acts for both parties at a 
sale is in itself anomalous; but not if he 
sells goods at a private sale; 1 II. & C. 4S4. 
The memorandum must be made at the time 
of the sale; llorton v. McCarty, 53 Me. 394; 
Smith v. Arnold. 5 Mas. 414, Fed. Cas. No. 
13,004. An auctioneer employed to sell goods 
in his possession ordinarily has authority to 
receive payment for them, but if he acts as 
a mere crier or broker for a principal who 
retains possession, he would not have snch 
authority; Benj. Sales § 741. He has a spe- 
cial property in the goods, and may bring 
an action for the price; 7 Taunt. 237 ; Beller 
v. Block, 19 Ark. 566; Hulse v. Young, 16 
Jokns. (N. Y.) 1; see 5 M. & W. 645 ; 5 B. 
& Ad. 56S; aud has a lien upon them for the 
ckarges of the sale, his commission, and the 
auction-duty; Harlow v. Sparr, 15 Mo. 184; 
2 Kent 536. 

Wkere auctioneers were employed to sell 
goods npou the terms that they were to be 
paid a lump sum by way of commission and 
were further to be paid all expenses, they 
were not entitled to charge the owner with 
the gross amounts of printing and advertis- 
ing bills (where they had received discounts 
from printers and proprietors, in the konest 
belief that they were entitled to have such 
discounts allowed them) ; L. R. [1905] 1 K. 
B. 1. 

He must obtain the best price he fairly 
ean, and is responsible for damages arising 
from a failure to pursue the regular course 
of business, or from a want of skill; 3 B. & 
Ald. 616; and where he sells goods as the 
property of one not the owner, is liable for 
their value to the real owner; 7 Taunt. 237; 
Hoffman v. Carow, 20 Wend. (N. Y.) 21; 
Allen v. Brown, 5 Mo. 323; and if he sells 
goods with notice that they were obtained 
by fraud of another, he is liable to the real 
owner; Morrow Shoe Mfg. Co. v. Shoe Co., 
57 Fed. 685, 6 C. C. A. 508, 24 L. R. A. 417. 
See Hutckinson v. Gordon, 2 Harr. (Del.) 179. 
lor false represeutation or breach of con- 
tract, the vendee of land sold at auction has 
a right of action against the vendor as well 
as the auetioneer to recover a deposit paid 
at the time of sale ; Mahon v. Liscomb, 19 
N. Y. Supp. 224. See Agent ; Auction ; Bid- 

DEK. 

AUCT0R. In Roman Law. An auctioneer. 

In auction sales, a spear was fixed upright in the 
forum, beside which the seller took his stand; 


hence goods thus sold were said to be sold sub hasta 
(under the spear). The catalogue of goods was on 
tablets called auctionaricR. 

AUDIENCE. A hearing. 

It Is usual for tbe executive of a country to whom 
a minister has been sent, to give such minister an 
audience. And after a minister has been recalled, 
an audience of leave usuaiiy takes place. 

As to the right of audience in court, see 
Bakrister; Disbar. 

AUDIENCE COURT. See Court of Audi- 

ENCfl. 

AUDITA QUERELA (Lat.). A form of 
action which lies for a defendant to recall 
or prevent an execution, on account 'of some 
matter occurring after judgment amounting 
to a discliarge, aud which could not have 
been, and cannot be, taken advantage of 
otherwise. Tbatcher v. Gammon, 12 Mass. 
268. If in a justice’s suit the defendant is 
out of the state at the time of the service 
of the writ and remains away until after the 
return day and has no notice of suit, judg- 
ment by default may be set aside by audita 
querela; Sawyer v. Cross, 65 Vt. 158* 26 Atl. 
528; but not uilless the action was on its 
face appealable; Sawyer v. Cross, 66 Vt 
616, 30 Atl. 5. 

It is a regular suit in which the parties 
appear and plead; Brooks v. Hunt, 17 Jokns. 
(N. Y.) 484; Gleason v. Peck, 12 Vt. 56, 36 
Am. Dec. 329; Clark v. Hydraulic Co., 12 Vt. 
435; Melton v. Howard, 7 How. (]SIiss.) 103; 
Avery v. U. S., 12 Wall. (U. S.) 305, 20 L. 
Ed. 405; and in which damages may be re- 
covered if execution was issued improperly; 
Brooke, Abr. Damages 38; but the writ must 
be allowed in open court, and is not of itself 
a supersedeas; Emery v. Patton, 9 Pkila. 
(Pa.) 125. 

It is a remedial process, equitable in its 
nature, based upon facts, and not upon the 
erroneous judgments or acts of the court; 
2 Wms. Saund. 148, n.; Lovejoy v. Webber, 
10 Mass. 103; Brackett v. Winslow, 17 Mass. 
159; Little v. Cook, 1 Aik. (Vt.) 363, 15 Am. 
Dec. 698; Porter v. Vaughn, 24 Vt. 211. 

It lies where an execution against A has 
been taken out on a judgment acknowledged 
by B. witkout authority, in A’s name; Fitzh. 
N. B. 233; and see Cro. Eliz. 233; and gen- 
erally for any matters which work a dis- 
charge occurring after judgment entered; 
Cro. Car. 443; Pettit v. Seaman, 2 Root 
(Conn.) 178; Com. v. Whitney, 10 Pick. 
(Mass.) 439; see 5 Co. SG b ; and for mat- 
ters occurring bcfore judgmeut which the 
defendant could not plead through want of 
notice or through collusion or fraud of the 
plaintiff; Johnson v. Ilarvey, 4 Mass. 485; 
Smock v. Dade, 5 Rand. (Va.) 639, 16 Am. 
Dec. 7S0; Wardell v. Eden, 2 Jobns. Cas. 
258; Williams v. Butchèr, 1 W. N. C. (Pa.) 
304. 

It may be brought after the day on which 
judgment might have been entered, al- 
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though it has not l>een ; 1 Rolle, Abr. 30G, 
481, pl. 10; 1 Mod. 111 ; either before or aft- 
er execution has issued ; Lothrop v. Bennet, 
Kirb. (Conn.) 1S7. 

It does not lie for matter which might 
have been, or which may be, taken advan- 
tage of by a writ of error; Sutton v. Tyrrell, 
10 Vt. S7; in answer to a scire facias ot the 
plaintifc; 1 Salk. 2<14; nor where there is or 
has heen a remedy by plea or otherwise; T. 
Raym. S0; Thateher v. Gamnion, 12 Mass. 
270; Barrett v. Vaughan, 0 Vt. 243; Avery 
v. U. S., 12 Wall. (U. S.> 305, 20 L. Ed. 405; 
nor where tliere has i)een an agreement to 
accept a smaller sum in puyinont of a larger 
debt, wliile any part of the agreement con- 
tinucs executory; Keen v. Vaughan’s Ex’x, 
4S Pa. 477 : nor to show that a confessed 
judgment was to ])e collateral security only; 
Emery v. Patton, 9 Phila. (I‘a.) 125; nor 
where a judgment is erroneous in part with- 
out a tender of the legal part of the judg- 
ment; Rickard v. Fisk, GG Vt. G75, 30 Atl. 93; 
nor against the connnonwealth; Coin. v. 
Berger, 8 Phila. (Pa.) 237. 

In modern practice it is usual to grant the 
same rolicf upon motion which might he ob- 
tained by audita qucrcla / Baker v. Judges, 4 
Johns. (N. Y.) 191; Witherow v. Keller, 11 
S. & R. (Pa.) 274 ; and in some of the states 
the remedy by motion has entircly supersed- 
ed the aneient remedy; Smock v. Dade, 5 
Rand. (Va.) G39, 1G Ain. Dce. 7S0; Long- 
worth v. Sereven, 2 Ilill (S. C.) 29S, 27 Am. 
Dec. 3S1; Marsh v. Ilaywood, G Ilumphr. 
(Tenn.) 210; Dunlap v. Clements, 1S Ala. 
77S; Chambers v. Neal, 13 B. Monr. (Ky.) 
25G; while in others audita quercla is of 
frequent use as a remedy recognized by 
statute; Sawyer v. Cross, GG Vt. GIG, 30 Atl. 
5; Rickard v. Fisk, GG Vt. G75, 30 Atl. 93; 
Stone v. Chambcrlain, 7 Gray (]\Iass.) 20G; 
Foss v. Witham, 9 Allen (Mass.) 572. 

“Audita qucrela was given quite recently, 
that is to say in the tenth year of the reign, 
in Parliament, . . . and it was never 

given before.” Y r . B. 1S Edw. III, Rolls Se- 
ries, p. 308. See Jac. L. Dict.; Fitzh. N. B. 
102; Register of Writs, vol. 1, pp. 149, 150 
(for the writ itself). 

AUDIT0R. An otlicer of the government, 
whose duty it is to examine the accounts of 
otticers who have received and disbursed 
public moneys by lawful authorit.v. 

“The name auditor seems to have bcen 
originally applied to one whose duties were 
judieial rather than fiscal.” Alcllwain, Iligh 
Court of rarl. 251. 

An otliccr of the court, assigned to state 
the items of an account between the parties 
in a suit where accounts are in question, and 
exhibit the balance. Whitwell v. Willard, 1 
Metc. (Mass.) 218. 

They may be appointcd by courts either 
of law or equity. They are appointed at 
common law in actions of account ; Bacon, 
Bouv.—19 


Abr. Accompt , F ; and in many of the states 
in other actions, under statute regulation^; 
Pierce v. Thompson, G Piek. (Mass.) 193; 
Bartlett v. Trefethen, 14 N. II. 427; Camp- 
bell v. Crout, 3 R. I. C0. An order of refer- 
ence is proper wliere an accounting is nec‘*s- 
sary and the questions of luw involved have 
becn disposed of; Brown v. Fipcli, G3 Hun 
G33, 1S N. Y. Supp. 551. Where a trial has 
been commenced before a jur.v and the de- 
fendant consents to an acconnting and tlie 
discharge of the jury, he cannot afterwards 
object to the order of reference because it 
requires the auditor to pass on disputed 
questions of law and fact; Garrity v. Ilam- 
burger Co. (111.) 2S N. E. 743. 

Appearing l>efore an auditor and examin- 
ing witnesses without ol)jection constitutes 
a waiver of the auditor’s taking an oath be- 
fore entering on bis duties; Pardridge v. 
Ryan. 134 TU. 247. 25 N. E. G27; Newcomb v. 
Wood, 97 U. S. 5S1, 24 L. Ed. 10S5; Kelsey 
v. Darrow, 22 Hun (N. Y r .) 125. 

They have authority to hear testimony; 
Shearman v. Akins, 4 Pick. (Mass.) 2S3; 
Leach v. Shepard, 5 Vt. 3G3; Townsheud v. 
Duncan, 2 Bland, Ch. (Md.) 45; Callcnder 
v. Colegrove, 17 Conn. 1 ; I’aine v. Ins. Co., 
G9 Me. 5GS; in tholr discretion ; Smith v. 
Smith, 27 N. II. 24-1; in some states, to ex- 
amine witnesses under oath; Palmer v. Palm- 
er, 3S N. II. 41S; Dorsey v. Ilammond, 1 
Bland, Ch. (Md.) 4G3; to examine books; 
Lazarus v. Ins. Co., 19 Piclc. (Mass.) S1 ; 
Callender v. Colegrove, 17 Conn. 1; and other 
vouchers of aecounts; Barnard v. Stevens, 
11 Metc. (Mass.) 297. 

The auditor’s report imist state a special 
aceount: Finney’s Adm’r v. Ilarbeson, 4 
Y'eates (Pa.) 514; Thomas v. Alsop, 2 Root 
(Conn.) 12; Tutton v. Addams, 45 Pa. G7; 
Hill v. Hogaboom, 13 Vt. 141 ; Bartlett v. 
Trefethen, 14 N. H. 427; giving items allow- 
ed and disallowed; Maclcs v. Brush. 5 Vt. 
70; Whitehead v. Perie, 15 Tex. 7; but it is 
suflicient if it refer to the account; Demnnd 
v. Gowen, 5 N. J. L. GS7 ; hut see Ilerrick v. 
Belknap’s Estate, 27 Vt. G73; and are to re- 
port exceptions to their decision of questions 
taken before them to the eourt; Thompson v. 
Arms, 5 Vt. 54G; Crousillat v. McCall, 5 
Binn. (Pa.) 133; and exceptions must be 
taken before them ; Cbappedelaine v. Decli- 
enaux, 4 Cra. (U. S.) 30S. 2 L. Ed. G29; 
Thompson v. Arms, 5 Vt. 54G; Davis* Heirs 
v. Foley, Walk. (Miss.) 43; Whitehead v. 
Perie, 15 Tex. 7: Benoit v. Brill, 24 Miss. S3; 
Anderson v. Usher, 59 Ga. 5G7; unless ap- 
parent on the face of the report; Himely v. 
Rose, 5 Cra. (U. S.) 313, 3 L. Ed. 111. See 
Mengas’ Appeal, 19 Ta. 221. 

In some jurisdictlons, the report of audi- 
tors is final as to facts; Parker v. Avery, 
Kirb. (Conn.) 353; Wood v. Barney, 2 Vt. 
3G9; Davis’ Ileirs v. Foley, Wafiv. (Miss.) 
43; In re Ludlam's Estate, 13 Pa. 1SS; Brad- 
ford v. Wright, 5 R. I. 33S; Whitehead v. 
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Perie, 15 Tex. 7; Closson v. Means, 40 Me. 
337; unless impeaclied ior fraud, misconduct, 
or very eviflent error ; Appeal of Stehman, 5 
Pa. 413; Appeal of Speakman, 71 Pa. 25; 
Closson v. Means, 40 Me. 337; but subject to 
any examination of the principles of law in 
which they proceeded; Spencer v. Usher, 2 
Day (Conn.) 116. In others it is held prima 
facie correct; Lyman v. Warren, 12 Mass. 
412; Washington County Mutual Ins. Co. v. 
Dawes, 6 Gray (Mass.) 376; Tourne v. 
Riviere, 1 La. Ann. 3S0; Bartlett v. Tre- 
fethen, 14 N. H. 427; Mathes v. Bennett, 21 
N. H. 1SS; and evidence may be introduced 
to show its incorrectness; Tourne v. Riviere, 
1 La. Ann. 3S0; Benoit v. Brill, 24 Miss. S3; 
see Appeal of Thompson, 103 Pa. 603; Col- 
grove v. Rockwell, 24 Conn. 5S4; and in oth- 
ers it is held to be of no effect till sanctioned 
by the court; Dorsey v. Hammond, 1 Bland, 
Ch. (Md.) 463; Lee v. Abrams, 12 111. 111. 

When the auditor’s report is set aside in 
wkole or in part, it may be referred back; 
Moore’s Ex’r v. Beauchamp, 4 B. Monr. 
(Ky.) 71; Shearman v. Akins, 4 Pick. 

(Mass.) 283; Leack v. Skepard, 5 Tt. 363; 
Mason v. Potter, 26 Vt. 722; Bolware v. Bol- 
ware, 1 Litt. (Ky.) 124; Lee v. Abrams, 12 
111. 111; Hoyt v. French, 24 N. H. 198; Tur- 
ner v. Haughton, 71 N. C. 370; Mast v. Lock- 
wood, 59 Wis. 48, 17 N. W. 543; Gardiner 
v. Sckwab, 34 Hun (N. Y.) 5S2; or may be 
rectified by the court; Swisher v. Fitch, 1 
Srnedes & M. (Miss.) 543; Dorr v. Ham- 
mond, 7 Colo. 79, 1 Pac. 693; or accepted if 
the party in favor of whom the wrong de- 
cision was made remits the item. 

Where the report is referred back to the 
auditor, the whole case is reopened, and all 
parties are bound to take notice; In re 
Thomas’ Estate, 76 Pa. 30; see Mason v. Pot- 
ter, 26 Vt. 722; O’Neill v. Capelle, 62 Mo. 
202 . 

Where two or more are appointed, all 
must act; Crone v. Daniels, 20 Conn. 331; 
unless the parties consent that a part act 
for all; Booth v. Tousey, 1 Tyl. (Vt.) 407. 

An accountant appointed for the purpose 
of verifying and stating the true financial 
condition of a corporation, firm or individu- 
al. Lindley, L. J., in [1895] 2 Cli. 673, defin- 
ing his duties to be in substance: To ascer- 
tain and state the true financial condition of 
the company and his dnty is confined to 
that. He must take reasonable care to as- 
certain that the books show the company’s 
true financial position. But he does not 
guarantee that the books do correctly show 
the tnie position of the company’s affairs; 
or that his balanee sheet is accurate accord- 
ing to the books. He must use reasonable 
care and skill, under the circumstances, be- 
fore he believes that what lie certifies is 
true; where suspicion is aroused more care 
is necessary. 

AUDITORS 0 F THE IMPREST. Officers 
in tke exchequer who formerly had the 
ckarge of auditing the great accounts of the 


king’s customs, naval and military expenses, 
etc., but who are now superseded by the 
commissioners for auditing the public ac- 
counts. Jacob. 

AUGMENTATION. The increase arising 
to the crown’s revenues from the suppression 
of monasteries and religious houses and the 
appropriation of their lands and revenues. 

A court of augmentations erected by Henry 
VIII., which was invested with the power of 
determining suits and controveràies relating 
to monasteries and abbey lands. 

The court was dissolved in the reign of Mary, but 
the oflice of augmentations remained long after; 
Cowell. 

A share of the great tithes temporarily 
granted to the vicars by the appropriators, 
and made perpetual by statute 29 Car. II. 
c. 8. 

The word Is used in a similar sense in the Cana- 
dian law. 

See Court of Augmentation. 

AULA. This was employed in medhEval 
England along with curia t and meant an en- 
closure or kall; it was used of the meetings 
of the lord’s men held there exactly in tke 
same way that the word court was used. 
Mcllwain, High Court of Parl. 30. See 
Court ; Curia ; Curia Regis. 

AULA REGIA. (Called frequently Aula 
Rcgis). The King’s hall or palace. See Cübia 
Regis. 

AULIC COUNCIL. Pertaining to a royal 
court. In the old German empire, the Aulic 
Council was the personal counc-il of the 
emperor, and one of tke two supreme courts 
of the empire which decided without appeal. 
It was instituted about 1502, and organized 
under a definite constitution in 1559, modi- 
fied in 1654. It finally consisted of a presi- 
dent, a vice-president, and eighteen council- 
lors, six of whom were Protestants; the 
unanimous vote of the latter could not be set 
aside by the otkers. The Aulic Council ceas- 
ed to exist on the extinction of the German 
Empire in 1S06. The title is now given to 
the Council of State of the Emperor of Aus- 
tria. Cent. Dict. 

AUNCEL WEIGHT. An ancient manner 
of weighing by means of a beam held in the 
hand. Termes de la Ley; Cowell. 

AUNT. The sister of one’s father or moth- 
er : she is a relation in the third degree. 
See 2 Comyn, Dig. 474 ; Dane, Abr. c. 126, a. 
3, § 4. 

AUSTRALIAN BALLOT. See Election. 

AUSTRIA-HUNGARY. An empire in the 
southern central portion of Europe. 

Since 1867 it has consisted of Austria and Hungary 
united under one hereditary sovereign, a common 
army and navy and diplomacy controlled by the 
Delegations, a body of 120 members, one-half repre- 
senting the legislature of Austria and one-half that 
of Hungary, thê upper house of each country re- 
turning 20 and the lower house 40 delegates. Ordi- 
narily the delegates sit and vote in two chambers, 
I their jurisdiction being limited to foreign affairs, 
j common flnances, and war. The legislature of Aus- 
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trla conslsts of the Provincial Diets representing the 
provinces and the Ecichsrath, which consists of an 
upper house composed of princes of the imperial 
famiiy, nobies, ecciesiastics, and 120 life members 
nominated by the Emperor; also a iower house of 
■353 members, elected. There Is a ministry of nine 
members. 

The legislature of Hungary is conjointly in the 
King and the Diet or Reichstag. This consists of an 
upper house or house of magnates, inciuding he- 
reditary peers, ecclesiastics aud flfty life peers ap- 
pointed by the Crown and other special representa- 
tives, and the lower house eiected by the people to 
the number of 453. There is a ministry of nine, 
including a president. The suprcme court of Aus- 
tria sits at Vlenna, that of Hungary at Buda-Pesth. 
An administrative court, a high court of justice, 
and a court of cassation also sit at Vienna. There 
are courts of second instance in the larger cities 
and circuit courts at most of the principal towns 
throughout the Empire. 

AUTER. Another. See Autre. 

AUTER ACTION PENDANT (L. Fr. an- 

other action pending). A plea tliat another 
action is already pending. It may be made 
either at law or in equity; Story, Eq. Pl. § 
730. The second suit must be for the same 
cause; 2 Diek. 011; Ilussell v. Alvarez, 5 
Cal. 4S; Ilixon v. Schooley, 20 N. J. L. 401; 
Clark v. Tuggle, 18 Ga. 004; Ballou v. Bal- 
lou, 20 Yt. 073 ; Merritt v. Ric-hey, 100 Ind. 
410; but a writ of error may abate a suit on 
the judgment; Jenkins v. Pepoon, 2 Johns. 
Cas. (N. Y.) 312; and if in cquity, for the 
same purpose; 2 M. & C. Ch. 002; see Ilart 
v. Granger, 1 Conn. 154; and in the same 
right; Story, Eq. Pl. § 739. The criterion hy 
which to decide whether two suits are for 
the same cause of action is, whetber the evi- 
dence, properly admissible in the one, will 
support the other; Steam Packet Co. v. Brad- 
ley, 5 Cr. C. C. 393, Fed. Cas. No. 13,333. See 
Watson v. Jones, 13 Wall. (U. S.) 079, 20 L. 
Ed. 000. 

The suits must be such that the same 
judgment may be rendered in both; Buffurn 
v. Tilton, 17 Pick. (Mass.) 510. They must 
he between the same parties; Hall v. Hol- 
combe, 20 Ala. 720; Adams v. Gardiner, 13 
B. Monr. (Ky.) 197; Langham v. Thomason, 
5 Tex. 127; in person or interest; Bennett 
v. Ckase, 21 N. H. 570; Hartz v. Com., 1 
Grant, Cas. (Pa.) 359; Anderson v. Barry, 2 
J. J. Marsh. ’(Ky.) 281. The parties need 
not be precisely the same; Rowley v. Wil- 
liams, 5 Wis. 151. 

A suit for labor is not abated by a subse- 
quent proceeding in rem to enforce a lien ; 
Delahay v. Clement, 3 Scam. (111.) 201. A* 
suit in trespass is temporarily barred by a 
previous proceeding in rcm to enforce a for- 
feiture under laws of United States; Gelston 
v. Hoyt, 3 Wheat. (U. S.) 314, 4 L. Ed. 381. 

The prlor action must have becn in a 
domestic court; 4 Ves. Ch. 357; Bowne v. 
Joy, 9 Johns. (N. Y.) 221 ; Lyman v. Brown, 
2 Curt. C. C. 559, Fed. Cas. No. S,627; Hatch 
v. Spofford, 22 Conn. 485, 58 Am. Dec. 433 ; 
Drake v. Brander, S Tèx. 351; U. S. v. Cruik- 
shank, 92 U. S. 548, 23 L. Ed. 5SS; Allen v. 
Watt, 09 111. G55; Yelverton v. Conant, 18 


N. H. 123; see Newell v. Newton, 10 Pick. 
(Mass.) 470; Smith v. Lathrop, 44 Pa. 320 , 
84 Am. Dec. 448 ; Salmon v. Wootton, 9 Daua 
(Ky.) 422; Cliattanooga, R. & C. Ii. Co. v. 
Jackson, SG Ga. 07G, 13 S. E. 109; but a for- 
eign attachment against the same suhject- 
matter may be shown; Embree v. Hanua, 5 
Johns. (N. Y.) 101; see Winthrop v. Carl- 
ton, 8 Mass. 45G; Morton v. Webb, 7 Vt 121; 
Sargent v. Granite Co., 3 Misc. 325, 23 N. Y. 
Supp. 8SG; Ilarvey v. R. Co., 50 Minn. 405, 
52 N. W. 905, 17 L. R. A. S4; but it will not 
avail wkere there was no appeurance in the 
attachment suit or no personal service on the 
party attached; Douglass v. Ins. Co., 138 N. 
Y. 209, 33 N. E. 938, 20 L. R. A. 118, 3*1 Am. 
St. Rep. 448; and of the same character; 
22 Eng. L. & Eq. G2; Story, Eq. Pl. 730; 
thus a suit at law is no bar to one in cquity; 
Peak v. Bull & Co., 8 B. Monr. (Ky.) 428; 
Bolton v. Landers, 27 Cal. 104; nor is the 
pcndency of a bill in equity a bar to an ac- 
tion at law; Mattel v. Conant, 15G Mass. 418, 
31 N. E. 4S7; Blanchard v. Stone, 1G Vt. 234; 
unless there be concurrent jurisdiction ; 22 
Law Rep. 74; but the plaintiff may elect, 
and equity will enjoin him from proceediug 
at law if he elect to proceed in equity; 2 
Dan. Ch. Pr. § 4; Bisp. Eq. § 3G3; but he 
will not be required to clect in suck case, un- 
less the suit at law is for the same cause, 
and the remedy at law is co-extensive, and 
equally beneficial with the remedy in equity. 
A suit in the circuit court having jurisdiction 
will abate a suit in the state court, if in the 
same state; Walsh v. Durkin, 12 Jokns. (N. 
Y.) 99; Smith v. Ins. Co., 22 N. H. 21; and 
so will a suit in a state court abate one in a 
United States circuit court; Earl v. Ray- 
mond, 4 McLean, 233, Fed. Cas. No. 4.243; 
but not unless jurisdietion is shown ; White 
v. Whitman, 1 Curt. C. C. 494, Fed. Cas. No. 
17,5G1; Ex parte Balch, 3 McLean, 221, Fed. 
Cas. No. 790; Wadleigh v. Veazie, 3 Sumn. 
165, Fed. Cas. No. 17,031; and not unless the 
suit is pending for the same cause, aud be- 
tween the same parties, in the same state 
in which the circuit court is sitting; Stan- 
ton v. Embrey, 93 U. S. 54S, 23 L. Ed. 983 ; 
Brooks v. Mills County, 4 Dill. 524, Fed. Cas. 
No. 1,955. 

The pendeney of anothcr suit for the same 
equitable relief, in another court of eo-ordi- 
nate jurisdiction, is a bar to a motion for an 
injunetion; Cleveland, P. & A. R. Co. v. City 
of Erie, 27 Ta. 3S0; and may be ploaded in 
abatement of an abtion at law for the same 
cause; Pittsburg & C. R. Co. v. R. Co., 7G 
Pa. 4S1. 

In gcneral, the plea must be in abatement; 
Hartz v. Com., 1 Grant, Cas. (ra.) 359: Carr 
v. Casey, 20 111. 637; Rowley v. Williams, 5 
Wis. 151; Ex parte Balch, 3 McLeari. 221, 
Fed. Cas. No. 790; Danforth v. R. Co., 93 
Ala. G14, 11 South. G0; Central R. & Bank- 
ing Co. v. Coleman, 88 Ga. 294, 14 S. E. 3S2; 
Mattel v. Couant, 15G àlass. 41S, 31 N. K 
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4S.7; Rogers v. Hoskins, 15 Ga. 276; but in 
a penal action at the suit of a cornmon in- 
foriner, the priority of a former suit for the 
same penalty in the name of a third person 
may be plcaded in bar, because the party who 
first sued is entitled to the penalty; Ander- 
son v. Barry, 2 J. J. Marsh. (Ky.) 281. 

It must be pleaded in abatement of the 
subsequent action in order of time; Renner 
v. Marshall, 1 Wheat. (U. S.) 215, 4 L. Ed. 
74 ; Carr v. Casey, 20 111. 637; Itowley v. 
Williams, 5 Wis. 151; Greenwood v. Rector, 

I Ilempst. 70S, Fed. Cas. No. 5,792; Hailman 
v. Buckmaster, 3 Gilm. (111.) 498; Bulfum v. 
Tilton, 17 Pick. (Mass.) 510; Nicholl v. Ma- 
son, 21 Wend. (N. T.) 339. 

It must show an action pending or judg- 
ment obtained at the time of the plea ; Hixon 
v. Schooley, 26 N. J. L. 461; Ilope v. Alley, 

II Tex. 259; but it is sufficient to show it 
pending when tbe second suit was commenc- 
ed; Parker v. Colcord, 2 N. II. 36; Toland 
v. Tichenor, 3 Rawle (Pa.) 320; the court 
first acquiring concurrent jurisdiction re- 
tains it to the exelusion of the other; Grif- 
fin v. Birkhead, S4 Va. 612, 5 S. E. 6S5 ; when 
both suits are eommenced at the same time, 
the pendency of each may be pleaded in 
abatement of the other, and both be defeat- 
ed; Davis v. Dunklee, 9 N. H. 545; Beach v. 
Norton, S Conn. 71 ; Harris v. Linnard, 9 N. 
J. L. 5S ; Morton v. Webb, 7 Vt. 124; Mid- 
dlebrook v. Travis, 6S Hun . 155, 22 N. Y. 
Supp. 672; and the plaintiff cannot avoid 
such a plea by discontinuing the first action 
subsequently to the plea; 2 Ld. Raym. 1014; 
Com. v. Churchill, 5 Mass. 174; Frogg’s 
Ex’rs v. Long’s Adm’r, 3 Dana (Ky.) 157, 2S 
Am. Dec. 69 ; contra , Marston v. Lawrance, 
1 Johns. Cas. (N. Y.) 397 ; Ballou v. Ballou, 
26 Vt. 673; Rogers v. Hoskins, 15 Ga. 270 ; 
Rush v. Frost, 49 Ia. 1S3; Findlay v. Keim, 
62 Pa. 112; Warder v. Ilenry, 117 Mo. 530, 
23 S. W. 776. And a prior suit discontinued 
before plea pleaded in the subsequent one 
will not abate such suit; Adams v. Gardi- 
ner, 13 B. Monr. (Ky.) 197; Dean v. Massey, 
7 Ala. 601 ; Nichols v. Bank, 45 Minn. 102, 
47 N. W. 462 ; nor will it if a nonsuit is en- 
tered nunc pro tunc t to make it of a date be- 
fore the commencement of the second action; 
Wilson v. Pearson, 102 N. C. 290, 9 S. E. 707. 
It may be pleaded in abatement of the ac- 
tion in the inferior court, and must aver ap- 
pearance, or at least service of process; 1 
Vern. 318. Suing out a writ is said to be 
sufficient at common law ; Bentley v. Joslin, 
1 Hempst. 21S, Fed. Cas. No. 1S,232. See 
Lis Pendens. 

It must be shown that the court entertain- 
ing the first suit has jurisdiction; Rood v. 
Eslava; 17 Ala. 430; White v. Whitman, 1 
Curt. 494, Fed. Cas. No. 17,561. It is a suffi- 
cient defence that the plaintiff has pleaded the 
identical claim on which the action was 
brought as a set-off in a pending suit by the 


i defendant; Pennsylvania R. Co. v. Daven- 
port, 154 Pa. 111, 25 Atl. 890. 

It must be proved by the defendant by 
record cvidence; Fowler v. Byrd, Ilempst 
213, Fed. Cas. No. 4,999 a; Com. v. Church- 
ill, 5 Mass. 174; Riddle v. Potter, 1 Cra. C. 

! C. 2SS, Fed. Cas. No. 11,S11. It is said that if 
the first suit be so defective that no recovery 
can be had, it will not abate the sccond; 
Rogers v. Hoskins, 15 Ga. 270; Langham v. 
Thomason, 5 Tex. 127; Quinebaug Bank v. 
Tarbox, 20 Conn. 510; Downer v. Garland, 
21 Vt. 362; Cornelius v. Vanarsdallen's 
Adm’r, 3 Pa. 434. 

A prior indictment pending does not abate 
a second for the same offence; Dutton v. 
State, 5 Ind. 533; Com. v. Drew, 3 Cush. 
(Mass.) 279; Com. v. Dunham, Thach. Cr. 
i Cas. (Mass.) 513. 

When a defendant is arrested pending a 
forrner suit or action in which he was beld 
to bail, he will not, in general, be held to 
bail if the second suit be for the same cause 
of action; Clark v. Weldo, 4 Yeates (Pa.) 206; 
under special circumstances, in the discretion 
of the court, a second arrest will be allowed; 
Peck v. Hozier, 14 Johns. (N. Y.) 347. Pend- 
ency of one attachment will abate a second 
in the same county; James v. Dowell, 7 
Smedes & M. (Miss.) 333. 

So, generally, Gould, Stephen, and Chitty 
on Pleading ; Story, Mitford, and Beames on 
Equity Pleading; Bacon, Abr. Abatement, 
Bail in Givil Cases . 

AUTER DR0IT. In right of another. 

AUTER VI E. See Estate Pub Autbe Vie. 

AUTHENTIC ACT. In Civil Law. An act 

wliich has been executed before a notary or 
other public officer authorized to execute 
such funetions, or which is testified by a 
public seal, or has been rendered public by 
the authority of a competent magistrate, or 
which is certified as being a copy of a pub- 
lic register. Nov. 73, c. 2; Cod. 752, 6. 4. 21; 

1 Dig. 22. 4. 

An act which has been executed beforc a 
notary public or other officer authorized to 
execute such functions, in presence of two 
witnesses, free, male, and aged at least four- 
teen years ; or of three witnesses, if the par- 
ty be blind. La. Civ. Code, art. 2231. If 
, the party does not know how to sign, the 
notary must cause him to affix his mark to 
the instrument. La. Civ. Code, art. 2231. 
j The authentic act is full proof of the agree- 
ment contained in it, against the contracting 
parties and their heirs or assigns, unless it 
be declared and proved to be a forgery. id, 
art. 2233. See Merlin, Rêpcrt. 

AUTHENTICATION. A proper or legal 
attestation. 

Acts done with a view of causing an in- 
strument to be known and identified. 

Under the constitution of the U. S., con- 
gress has power to provide a method of au- 
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thenticating copies of the records of a state 
witli a view to their productiou as evidenc-e 
ln other states. See Foueign Judqment; 
Full Faitii and Ckedit; Kecords. 

AUTHENTICS. A coilection of the Novels 
of Justinian, rnade by an unknown person. 

Tkey are cntire, and are dlstlnguisked by tkelr 
name from the epitome made by Julian. See 1 
Mackeldcy, Civ. Law § 72. 

A collection of extracts made from the 
Novels by a lawyer narned Irnier, and whieh 
he inserted in the eode at the places to which 
they refer. These extracts have the reputa- 
tion of not being eorrect. Merlin, Itfpert. 
Autlicntiquc. 

AUTHOR (Eat. auctor , from augcrc, to in- 
crease, to produce). 

One who produces, by his own intellectual 
labor applied to tlie inaterials of liis compo- 
sition, an arrangement or compilation new 
in itself. Atwill v. Ferrett, 2 Blatchf. 39, 
Fed. Cas. No. G40. 

When a person has conceived the design of 
a work, and lias employed otkers to execute 
it, the ci*eation of tbe work may be so far 
due to his mind as to make him the author; 

7 C. B. N. S. 2GS; but he is not au author 
who merely suggests the subject, and has no 
share in the design or execution of the work; 
17 C. B. 432; Drone, Copyright 23G. Tne 
reporter of a speeck verbatim is tlie author 
of thc report; [1900] A. C. 539. The adopter 
of a foreign drama, who introduces into his 
version material alterations, is an author of 
a dramatic piece; 74 C. T. 77; witliin the 
Fine Arts Copyriglit Act, the operator who 
takes (or superintends tlie taking of) tlie 
negative is the author of a photograpk and 
not the actual proprietor of the business; 
52 L. J. Q. B. 750. 

See Copyright. 

AUTH0RIT1ES. Enactments and opin- 
ions relied ujjod as establishing or declaring 
the rule of law whicli is to he applied in auy 
case. 

The opiulon of a court, or of counsel, or of a text- 
vmter upon any question, ls usually fortlfled by a 
citatlon of autkorities. In respect to their general 
rclative weight, autborities arc entitled to prece- 
dence ln the order in whieh they are here treated. 

The authority of the constitution and of 
the statutes and mnnicipal ordinnnces are 
paramount; and if there is any conflict , 
ainong tliese, tlie constitution controls, and | 
courts declare a statute or ordinance which 
conflicts with the forrner to be so far forth 
of no autliority. See Constitutional Law. 

The decisions of courts of justice upon 
similar cases are the authorities to which 
most frequcnt resort is to be kad; and al- 
though in theory these are subordinate to 
the first elass, in practice tliey do coutinual- 
ly explain, enlarge, or limit the provisions of 
enactments, and thus in eflect largely modi- 
fy tliem. The word authoritics is frequently 
used in a restricted sense to designate cita- 
tions of this class. See 23 A. & E. Encyc. of 


Law 19; Chamberlain, tstarc Dccisis. See 
Bkecedents. 

As to American decisions as authurities in 
English courts, see Precedents. 

The opinions of legal writers. Of the va>t 
nurnber of treatises and coinm itaries wliicdi 
we liave, comparatively few are e<teemed as 
authorities. A very large number are in 
reality but little more tlian digests of the 
adjudged eases arranged in treatise furm, 
and find their chief utility as manuals uf 
refereuce. Ilence it lms Leeu remarked that 
when we find an opinion in a text-writer up- 
ou any particular point, we must consider it 
not merely as the opinion of the author, but 
as the supposed result of the authorities to 
which he refers; and if on examinution of 
those authorities thcy are found not to es- 
tablish it, his opinion is disregarded ; 3 B. 
& 1*. 301. Whcre, however, the writer de- 
clares hi.s own opinion as founded upon pnn- 
ciple, the learning and ability of the writer, 
togetlier with the extent to which the rea- 
sons he assigns commend themselves to the 
reader, determine the weight of his opiniou. 
A distinction has been made between writers 
wbo have and who have not liehl judicial 
station; Ram, Judgments 93. But this. 
though it may be bornc in mind in estimat* 
ing the learning and ability of an author, is 
not a just test of his authority. See 3 Term 
G4, 241. Early text-books liave a footiug of 
their own and are considered authorities. 
Pollock, First Book 23G. “In England and 
Ameriea, not only is tbere no line betweeu 
the carecrs of judges and advocates, but 
there is no line betwecn the judges and ad- 
vocates and the jurists. Indeed, a large pru- 
portion of tliose text-writers wlio could be 
properly cited as authority liave either filled 
high judicial positious, or liave beeu aetively 
engaged in some branck of praetice. Omit- 
ting the names of living writers, we have, 
in England, Bracton, Littleton, Coke, Ilale. 
Doderidge, Gilbert. Foster, Blackstonc, 
Fearne, Ilargrave, Butler, Prestou. Wigrain, 
Abbott, Sugden, Steplien, Byles, Williams, 
Blackburn, Benjamin; nnd in tlie United 
States, Kent, Story, Redfiold, Washburn. 
Rawle [Covenants for Title].” John C. Gray 
(Nature aud Sources of Law 255). Foster’s 
Crown Law (17G2) is said to be the latest 
book to wkich authority in the cxact sense 
can be ascribed. l*o!lock, First Book of 
Jurispr. 24G. Flve books are said to stand 
out pre-eininently in tlie history of English 
law—Glanvil, Bracton, Littleton, Coke and 
Blackstone. 2 lloldsw. Ilist. E. L. 4S4. 

“It is to my mind linich to hc regretted, 
and it is a regret which I believc cvery judge 
on the bench sharcs, that text-books are 
more aiul inore (juoted in court—I mcan, of 
coursc, text-books by living autliors—and 
some judges have goue so far as to say that 
they shall not be quoted.” Kekewich, J., in 
[1887] L. R. 37 C. D. 54. 

In complicated questions of real estate law, 
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in the absence of cases, weiglit is givcn to 
lext-books of rccognized autliority; 1S C. R. 
N. S. 90, 107 (Erle, C. J.); and to tlie settled 
practicc of conveyancers; 2 Brod. & Bing. 
473, G00, per Eldon, L. C., in tbe House of 
Ix>rds; Turn. & It. Sl, S7, wbcn tbe sarne 
judge puts his decisiou on that ground, say- 
ing, tbat “after tbe abuse which I have 
heard at the bar of tbe Ilouse of Lords and 
elscwhere upon that snbject, I am not sorry 
to bavc tbis opportunity of stating my opiu- 
ion tliat great weight sbould be givon to that 
practice.” The practice of conveyanccrs was 
considcred by Jessel, M. C., worthy of con- 
sideration tbough not decisive; 1G Cb. D. 
211, 223. 

As to the value and effect of tbe opinions 
of the Attorney-Generals of the United 
.States, see In re District Attorney of Unit- 
ed States, 2 Cadwalader’s Cases 13S, Fed. 
Cas. No. 3,924, 7 Am. L. Reg. (N. S.) S01, per 
Cadwalader, J. Devcns, Atty.-Gen., in 1G 
Op. 522, rcfcrred to tbis opinion as being that 
of a subordinate judge, and therefore less 
weigbty tban those of tbe Attorney-Generals. 
See Executive Power. 

Tbe opinions of writcrs on moral science, 
and the codes and laws of ancient and for- 
eign nations, are resorted to in the abseuce 
of more immediate autbority, by way of as- 
ecrtaining tbose principles wliicb bave com- 
mended themselves to legislators and phil- 
osophers in all ages. See Code. Lord Coke’s 
saying tbat common opinion is good autbor- 
ity in law, Co. Litt. 1S6 ö, is not understood 
as referring to a mere speculative opinion in 
tbe community as to what tbe law upon a 
particular subject is; but to an opinion 
wbich has been frequently acted upon, and 
for a great lcngth of time, by those wbose 
duty it is to administer tbe law, and upon 
wbich coursc of action important individual 
rigbts have been acquired or depend; Bank 
of Utica v. Mersereau, 3 Barb. Cb. (N. Y.) 
528, 577, 49 Am. Dec. 1S9. 

As to tbe mode of citing authorities, see 

ClTATION OF AUTIIORITIES. 

See Judge-Made Law; Law. 

AUTHORITY. Tlie lawful delegation of 
power by one person to anotber. 

Authority coupled icitli an interest is an 
authority given to an agent for a valuable 
consideration, or wbicb forms part of a se- 
curity. 

Exprcss authority is tbat given explicitly, 
either in writing or verbally. 

General authority is tbat which authorizes 
the agcnt to do everytbing connected with 
a particular business. Story, Ag. § 17. 

It empowers him to blnd his princlpal by ali 
acts within the scope of his empioyment; and it 
cannot be limited by any private direction not 
known to the party dealing with him. Paley, Ag. 
199. 

Limitcd authority is tbat where tbe agent 
is bound by precise instructions. 

Spccial authority is that which is confined 


to an iudividual transaction. Story, Ag. § 
19; 15 East 400, 40S; Andrews v. Kueeland, 
G Cow. (N. Y.) 354. 

Sueh an authority does not bind the employer, 
unless it is strictiy pursued; for it Is the business 
of the party deaiing with the agent to examine his 
authority; and therefore, if there be any qualifica- 
tion or express restriction annexed to it, it must be 
obscrved; othcrwise, the principal is discharged; 
Paley, Ag. 202. 

Nakcd autliority Is that wbere the prin- 
cipal delegates tbe power to the agent wbolly 
for tbe benefit of tbe former. 

A naked authortty may be revoked ; an authority 
coupled with an interest Is irrevocable. 

Unlimitcd authority is tbat wbere the 
agent is lcft to pursue bis own discretion, 

See Principal and Agent. 

AUTOCRACY. A government where the 
power of the monarch is unlimited by law. 

AUTOMATIC COUPLER. See Safety Ap- 

PLJANCE ACT, 

AUT0M0BILES. A vebicle for tbe car- 
riage of passengers or freigbt, propelled by 
its own motor, It has been held to be a car- 
riage, not a machine; Baker v. Fall River, 
1S7 Mass. 53, 72 N. E. 33G; but by the same 
court in a later case if was held that a stat- 
ute enacted more tban one hundred years 
ago providing that cities or towns should pay 
for tbe repairs of bighways so as to make 
tbem reasonably safe for travellers witb car- 
riages could not be construed reasouably to 
include a heavy modern automobile; Doherty 
v. Inbabitants of Ager, 197 Mass. 241, 83 N. 
E. 677, 14 L. R. A. (N. S.) 816, 125 Am. St 
Rep. 355. 

The legislature may, under tbe police pow- 
er, regulate tbe driving of automobiles and 
motor cycles and provide for a registration 
fee, wbich is a license fee, not a tax; Com. 
v. Boyd, 1SS Mass. 79, 74 N. E. 255, 108 Am. 
St. Rep. 4G4; see Com. v. Densmore, 29 Pa. 
Co. Ct R. 217. A city may, under a charter 
conferring the power to regulate the use of 
its highways, enact an ordinance requiring 
the registering and numbering of automo- 
biles or otber motor vehicles and exacting a 
fee from the owner to pay for tbe license tag 
to be furnishcd by the city; People v. 
Schueidcr, 139 Micb. G73, 103 N. W. 172, G9 
L. R. A. 345, 5 Ann. Cas. 790. It may regu- 
late the speed of automobiles and require the 
use of reasonable safety applianccs; City of 
Chicago v. Bauker, 112 111. App. 94. It may 
prescribe differeut rates of speed in different 
parts of the city, according to the width of 
thc streets, tbeir use, and the density of pop- 
ulation; Chittenden v. Columbus, 2G Obio C. 
C. 531. An ordinance limiting speed witbin 
certain limits is not invalid because anotber 
ordinance permits street cars to run at a 
greater rate of speed; id. A provision In 
tbe charter of a city whicb empowered it to 
regulate tbe use of the streets and the specd 
of vehicles, and to license and regulate cer- 
tain occupatious, was held not to confer power 
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to enact an ordinance rcquiring one who uses 
an automobile for his private business and 
pleasure only to submit to an examination 
and to be lieensed; City of Chicago v. Bank- 
er, 112 111. App. 04the ordinance was fur- 
ther held to impose a burden upon one class 
of citizens not imposed upon others. 

There may be a recovery for eoinmon law 
negligence in operatiug an automobile, al- 
though the use of such vehicles has become a 
matter of statutory regulation; Christy v. 
Elliott, 21G 111. 31, 74 X. E. 103o, 1 L. Ii. A. 
(N. S.) 215, 10S Am. St. Kep. 19G, 3 Ann. Cas. 
487. The law does not denounee motor car- 
riages as suck on the public ways. So loug 
as they are construeted and propelled in a 
manner consistent with the proper use of the 
highways aud are caleulated to subserve tlie 
publie as a beneficial means of transporta- 
tion, with reasonable safety to travellers by 
ordinary modes, they have an equal right 
with other vehicles in common use to occupy 
the streets and roads; Gregory v. Slaugkter, 
124 Ky. 345, 99 S. W. 247, 8 L R. A. (X. S.) 
1228, 124 Am. St. Kep. 402; Indiana Springs 
Co. v. Brown, 1G5 Ind. 4G5, 74 N. E. G15, 1 
L. K. A. (N. S.) 238, G Ann. Cas. G5G. Tkere 
is nothing dangerous in tlieir use when care- 
fully managed. Their guidanee, speed and 
noise are all subjcct to quick and easy regu- 
lation, and under the control of a eompetent 
and considerate manager it is as harmless’on 
the road as other vehicles in eornmon use; 
Mclntyre v. Oruer, IGG Ind. 57, 7G N. E. 750, 
4 L. R. A. (N. S.) 1130, 117 Am. St. Rep. 359, 
8 Ann. Cas. 10S7. It is the manner of driving 
the vehiele, and that alone, which threatens 
the safety of the public. The ability to stop 
quiekly, its quick response to guidance, its 
uncontrolled sphere of action, would seem to 
make the automobile one of the least danger- 
ous of conveyances; Yale L. J. Dec. 1905. 
Because they are likely to frighten horses is 
no reason for prohibiting their use. In all 
human activities the law keeps up with im- 
provement and progress brought about by 
discovery and invention; and in respeet to 
highways, if the introduction of a new con- 
trivanee for transportation purposes, cou- 
ducted with due care, is met with ineonven- 
ience and even accidental injury to those 
using ordinary modes, tliere can be no recov- 
ery, provided the contrivance is compatilde 
with tke general use and safety of the road. 
It is improper to say that the driver of a 
horse has rights in the road superior to the 
driver of the automobile; Haunigan v. 
Wright, 5 Pennewill (Del.) 537, G3 Atl. 234; 
Wright v. Crane, 142 Mich. 50S, 10G N. W. 
71; and each is equally restricted in the ex- 
ercise of his rights by tke corresponding 
rlghts of the other; Macomber v. Nichols, 34 
Mich. 212, 22 Am. Kep. 522; Ilolland v. 
Barteh, 120 Ind. 4G, 22 N. E. S3, 1G Am. St 
Kep. 307. Each is required to use ordinary 
care, in order to avoid receiving injury as 
well as infiicting injury upon the other, and 


in this the degree of care required is to bc 
estimated by the exigencies of the particular 
situatiou. 

Xo operator of an automobile ls exempt 
from liability for a collision ln a publie strc«-t 
]>y merely showing that at tke time of the 
aceident he did not run at a rate of speed ex- 
ceciling the limit allowed by the law. Ile is 
bound to anticipate that he may meet per- 
sons at any point in a publie street; Busclier 
v. Transp. Co., 10G App. Div. 493, 94 X. Y. 
Supp. 798; aud he must kecp a proper look- 
out for them; McFern v. Gardner, 121 Mo. 
App. 1, 97 S. W. 972; and keep kis mackine 
under such control as will enable him to 
avoid a collision with another person also 
using care and catition; Gregory v. Slaugh- 
ter, 124 Ky. 345, 99 S. W. 247, S L. K. A. (X. 
S.) 122S, 124 Ain. St. Kep. 402; if necessary 
he must run slowly, and even stop; Thies v. 
Thomas, 77 N. Y. Supp. 27G. Xo blowing of 
a horn or whistle, nor the ringing of a bell 
or gong, without an attempt to lesscn the 
speed, is sufiicient, if the circumstances de- 
mand that the speed should be lessened, or 
the machine be stopped, and such a course is 
practicable. The true test is that he sliould 
use all the care which a careful driver would 
have exerciscd under the same circum- 
stances; Thies v. Thomas, 77 N. Y. Supp. 
27G. Ile has been held to the same degree of 
care as a motorman of an eleetrie car; Mc- 
Fern v. Gardncr, 121 Mo. App. 1, 97 S. W. 
972. A pedestrian crossing a street is not 
bound to “stop, look and Iisteu“ for auto- 
mobiles; Baker v. Close, 2Ö4 N. Y. 92, 97 X. 
E. 501, 3S L. R. A. (X. S.) 4S7. That a stat- 
ute limiting speed on the highways applies 
only to horseless' vehicles does not reiulcr it 
void as an mijust discrimination ; Christv 
v. Elliott, 21G 111. 31, 74 X. E. 1035, 1 L. K. 
A. (X. S.) 215, 10S Am. St. Rep. 19G, 3 Ann. 
Cas. 4S7. 

Tho U. S. R. S. prohibiting passengcr 
steamers from carrying as freight certain ar- 
ticles, including petroleum products or othcr 
like explosive flulds, exeept under certain 
conditions, were amended by the act of Feb. 
21, 1901, whieh provides that “nothing in the 
foregoing or following seetions of thls aet 
sliall prohibit the transportation by steam 
vessels of gasolene or any of the products of 
petroleum when carried by motor vohicles 
(commonly known as automobiles) using the 
same as a source of motive power: provided 
however that all fire, lf any, in such vehicles 
or automobiles be extinguished before enter- 
ing the said vessel, and the same be not re- 
lighted until after'sald vehicle shall have left 
the same.” Under this aet it was held that 
gasolene contained in the tank of an auto- 
mobile heing transportcd on a steam vessel 
was carried as freight witliiu the meaning of 
the statute, that an atitomobile in whlcli the 
motlve power was generated hy passing an 
eleetrie spark through a compressed mixture 
of gasolene and air in the eylinder, causiug 
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intermittent explosions, carried a fire while 
the vehicle was under motion from its own 
motive power; and that the carrying by a 
steam ferryboat of such a vehicle, which was 
run in and off the boat by its own power, 
was a violation of the statute; The Texas, 
134 Fed. 009. In 1005, Congress amended the 
existing law by enacting that “nothing in the 
foregoing or following sectlons of this act 
shall prohibit the transportation by steam 
vessels of gasolene or any of the products of 
petroleum when carried by motor vehicles 
(commonly known as automobiles) using the 
same as a source of motive power: provided 
however, that all fire, if any, in such vehicles 
or automobiles be extinguished immediately 
after entering said vessels and the same be 
not relighted until immediately before said 
vehicle shall leave the vessel; provided fur- 
ther, that any ownCr, master, agent or other 
person having charge of passenger steam 
vessels shall have tlie right to refuse to 
transport automobile vehicles, the tanks of 
which contain gasolene, naptha or other dan- 
gerous burning fluids”; 33 Stat. L. 720. 

An absent owner of an automobile is not 
liable for the negligence of the chauffeur 
committed at a time when he was not en- 
gaged in the owner's business; Clark v. 
lluckmobile Co., 107 App. Div. 120, 94 N. Y. 
Supp. 771; Reynolds v. Buck, 127 Ia. GOl, 103 
N. W. 94G; even though, as in the latter 
case, the automobile was decorated for the 
purpose of advertising the owner’s businesê. 

A statute providing that one operating a 
motor vehicle who has caused an accident to 
his knowledge and leaves the place without 
stopping or leaving his name is guilty of a 
felony, was held to b'e a simple police regu- 
lation. The driver who discloses his identity 
is not furnishing evidence of guilt, but 
rather of innocence; Ex parte Kneedler, 243 
Mo. G32, 147 S. W. 0S3, 40 L. R. A. (N. S.) 
622, Ann. Cas. 1913C, 023. 

See Huddy, Automobiles. 

AUTONOMY (Greek, avrovo/xia) . The state 
of independence. 

The autonomos was he who lived accordlng to hls 
own \laws, —who was free. The term was chiefly 
used of communities or states, and meant those 
which were independent of others. It was intro- 
duced into tbe English language by the divines of 
the seventeenth century, when it and its translation 
—self-government—were chiefly used in a theologi- 
cal sense. Gradualiy its translation received a 
political meaning, in which it is now employed al- 
most exclusively. Of late the word autonomy has 
been revived in diplomatic language in Europe, 
meaning independence, the negation of a state of 
political lnfluence from without or forelgn powers. 
See Lieber, Civ. Lib. 

AUTOPSY. See Dead Body. 

AUTRE VIE (Fr.). The life of another. 
See Estate pur xVutre Yie. 

AUTREFOIS ACQUIT (Fr. formerly ac- 
quitted). A plea made by a defendaut in- 
dicted for a crime or misdemeanor, that he 
has formerly been tried and acquitted of the 
same offence. 


The constitution of the United States, 
Amend. art. 5, provides that no person shall 
be subject for the same offence to be put 
twice in jeopardy of life or limb. This is 
simply a re-enactment of the common-law. 
The same provision is to be found in the con- 
stitution of almost all if not of every state, 
and if not in the constitution the same prin- 
ciples aro probably declared by legislative 
act; so that they must be regarded as funda- 
mental doctrines in every state; 2 Kent 12. 
See U. S. v. Perez, 0 Wheat. (U. S.) 570, 6 
L. Ed. 165; U. S. v. Gibert, 2 Sumn. 10, Fed. 
Cas. No. 15,204; Com. v. Bowden, 9 Mass. 
494; People v. Goodwin, 18 Johns. (N. Y.) 
1S7, 0 Am. Dec. 203; State v. Hall, 0 N. J. 
L. 256. See, bowever, Com. v^Cook, 6 S. & 
R. (Pa.) 577, 9 Am. Dec. 465; State v. Gar- 
rigues, 2 N. C. 241; Whart. Crim. Pl. § 400. 
This plea is founded upon the maxim, ncmo 
dcbct bis vexari pro eadem causa; Broom, 
Leg. Max. 265. 

The court, however, must have been com- 
petent, having jurisdiction and the proceed- 
ings regular; McNeil v. State, 20 Tex. App. 
48, 14 S. W. 393; Blyew v. Com., 01 Ky. 200, 
15 S. W. 356 ; but see Powell v. State, SO Ala. 
172, 8 South. 100. 

To be a bar, tlie acquittal must have been 
after a trial; Marston v. Jenness, 11 N. H. 
156; State v. Odell, 4 Blaekf. (Ind.) 156; 
State v. Tindal, 5 Harr. (Del.) 4SS; Hassell 
v. Nutt, 14 Tex. 260; and by verdict of a 
jury on a valid indictment; 4 Bla. Com. 335; 
People v. Barrett, 1 Johns. (N. Y.) 66; 

Heikes v. Com., 26 Pa. 513; State v. Wilson, 
39 Mo. App. 1S7. In Pennsylvania and some 
other states, the discharge of a jury, even 
in a capital case, before verdict, except in 
case of absolnte necessity, will support the 
plea; Com. v. Clue, 3 Rawle (Pa.) 40S; State 
v. McGimsey, SO N. C. 377, 30 Am. Rep. 00; 
but the prisouer’s consent to the diseharge of 
a previous jury is a suflicient answer; Peif- 
fer v. Com., 15 Pa. 468, 53 Am. Dec. 005. In 
the United States courts and in some states, 
the separation of the jury when it takes 
place in the exercise of a sound discretion 
is no bar to a second trial; Whart. Cr. PI. 
§ 400; Clark, Cr. Law 373; Simmons v. U. 
S., 142 U. S. 148, 12 Sup. Ct. 171, 35 L. Ed. 
068; as where the jury is discharged beeause 
of the sickness of a juror; People v. Ross, 
S5 Cal. 3S3, 24 Pae. 7S9; State v. Hazledahl, 
2 N. D. 521, 52 N. W. 315, 16 L. R. A. 150; 
see Stocks v. State, 91 Ga. S3I, 18 S. E. 847; 
or because they failed to agree; Logan v. 
U. S., 144 U. S. 203, 12 Sup. Ct. 617, 36 
L. Ed. 420; State v. Whitson, 111 N. C. 095, 
16 S. E. 332. 

There must be an acquittal of the offence 
charged in law and in fact; Com. v. Myers, 
1 Va. Cas. 188; Wortham v. Com., 5 Rand. 
(Va.) 669; Com. v. Goddard, 13 Mass. 457; 
McCreary v. Com., 29 Pa. 323; People v. 
March, 6 Cal. 543; Winn v. State, S2 Wis. 
571, 52 N. W. 775; the plea wül be bad if 
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the offenees charged in the two indietments 
be perfectly distinct in point of law, however 
clearly they may he connected in fact; Bur- 
ton v. U. 8., 202 U. S. 345, 2G Sup. Ct. GSS, 
50 L. Ed. 1057, C Ann. Cas. 3G2, citing Com. 
v. Roby, 12 Pick. (Mass.) 502; but an ac- 
quittal is conclusive; Slaughter v. State, G 
Ilumphr. (Tenn.) 410; Com. v. Cummings, 3 
Cnsh. (Mass.) 212, 50 Am. Dec. 732; State v. 
Brown, 10 Conn. 54; State v. Jones, 7 Ga. 
422; State v. Johnson, 8 Blackf. (Ind.) 533; 
State v. Wrigkt, 3 Brev. (S. C.) 421; State v. 
Spear, G Mo. G44; Dillard’s Adm’r v. Moore, 
7 Ark. 100; State v. De Ilart, 7 N. J. L. 172; 
State v. Anderson, 3 Sinedes & M. (Miss.) 
751; State v. Burris, 3 Tex. 118; Lawyer v. 
Smith, 1 Denio (N. Y.) 207. If a nolle prosc- 
qui is entered witkout the prisoner’s consent 
aftcr issue is joined and the jury sworn, it 
is a bar to a subsequent indictment for the 
same offence; Franklin v. State, 83 Ga. 570, 
11 S. E. 87G; but the jeopardy does not begin 
until the jury is sworn, prior to that a nol. 
pros. may be entered witkout prejudice; 
State v. raterno, 43 L. Ann. 514, 9 Soutk. 
442; a nol. pros. of two of three indictments 
is no bar to a prosecution under the third; 
O’Brien v. State, 01 Ala. 25, S South. 5G0. In 
Missouri the conviction of murder in the sec- 
ond degree, under an indictment for murder 
in the first degree, constitutes no bar to trial 
and conviction for murder in the first degree, 
upon a new trial, when the first verdict has 
been set aside; State v. Anderson, S9 Mo. 
312, 1 S. W. 135. 

Proceedings by state tribunals are no bar 
to court-martial iustituted by the military 
authorities of tkê United States; 3 Opin. 
Atty.-Genl. 750; Stiener’s Case, G id. 413; 
but a judgment of conviction by a military 
court, established by law in an insurgent 
state, is a bar to a subsequent prosecution by 
a state court for the same offence; Coleman 
v. Tennessee, 97 U. S. 509, 24 L. Ed. lllS. 
See Courts-Martial. 

The plea must set out the former record, 
and show the identity of the offeuce and of 
the person by proper averinents; Ilawk. ri. 
Cr. b. 2, c. 3G; Atkins v. State, 1G Ark. 5GS; 
Wilson v. State, 24 Conn. 57. 

The true test of whether a plea of aittrc- 
fois acquit or autrcfois convict is a sufiicient 
bar in any particular case is whether the 
evidenee neeessary to support the second in- 
dictment would have been sufiipient to pro- 
cure a legal conviction upon the first; 1 
Bish. Cr. L. 1012; 3 B. & C. 502; Com. v. 
Roby, 12 Pick. (Mass.) 504; State v. Wil- 
liams, 45 La. Ann. 93G, 12 Soutk. 932. Thus, 
if a prisoner indicted for burglariously 
breaking and entering a house and stcaling 
tkerein certain goods of A is acquitted, he 
cannot plead this acquittal in bar of a sub- 
sequent indictment for burglariously break- 
ing and entering the same house aud steal- 
ing otker goods of B; 2 Leach 71S, 719; 


Alexander v. State, 21 Tex. App. 40G, 17 S. 
W. 139, 57 Am. Rep. G17. 

The plea of autrcfois acquit involves ques- 
tions of mixed law and faet, and is properly 
referred to the jury wfien not demurrable 
on its face; State v. Williams, 45 La. Aun. 
93G, 12 South. 932. 

The plea in the celebrated case of Regina 
v. Bird, 5 Cox Cr. Cas. 12, Templ. & M. 438, 
2 Den. Cr. Cas. 224, is of peculiar value as a 
precedent. 

See J EorARDY. 

AUTREFOIS ATTAINT (Fr. formerly at- 
tainted). A plea that the defendant has 
been attaiuted for one felony, and cannot, 
therefore, be criininally prosecuted for au- 
other; 4 Bla. Com. 33G; 12 Mod. 109; R. & 
R. 2GS. This is not a good plea in bar in 
the United States, nor in England in mod- 
ern law; 1 Bish. Cr. L. § G92; Singleton v. 
State, 71 Miss. 7S2, 16 Soutk. 295, 42 Am. 
St. Rep. 4SS; Gaines v. State (Tex.) 53 S. W. 
G23; contra, Ex parte Myers, 44 Mo. 279: 
State v. Jolly, 9G Mo. 435, 9 S. W. S97. See 
State v. McCarty, 1 Bay (S. C.) 334. 

AUTREF0ISC0NVICT (Fr. formerly con- 
victed). A plea made by a defendant in- 
dicted for a crime or misdemeanor, tliat lie 
has formerly been tried and convicted of the 
same. 

This plea is substantially the same in form 
as the plea of autrcfois acquit, and is 
grounded on the same principle. viz.: that 
no man’s life or liberty shall be twice put 
in jeopardy for the same uffenee; Whart. 
Cr. Pl. § 435; 1 Bish. Cr. Law § G51; State 
v. Cooper, 13 N. J. L. 3G1, 25 Am. Dec. 490; 
U. S. v. Keen, 1 McLean 429, Fed. Cas. No. 
15,510; State v. Nelson, 7 Ala. G10; State v. 
Cliaftin, 2 Swan (Tenn.) 493; State v. Par- 
ish, 43 Wis. 395. 

A plea of autrcfois convict, wliich shows 
that the judgment on the formcr indictment 
has been reversed for error in tlie jndgment, 
is not a good bar to another indictment for 
the sa'me offence; Cooley’s Const. Lim. 320; 
Territory v. Dormnn, 1 Ariz. 5G, 25 Pac. 51G; 
People v. Schmidt, G4 Cal. 2G0, 30 Pac. 814; 
State v. Rkodes. 112 N. C. 857, 17 S. E. 164; 
otkerwise, if the reversal werc not for in- 
sufiiciency in the indictmont nor for error 
at the trial. but for mattcr subsequent, arnl 
dchors both the conviction and the judg- 
ment; Ilartung v. 1‘eople, 26 N. Y. 1G7. A 
prior conviction before a justice of thc* peace, 
and a performance of the sentence. consti- 
tute a bar to au iudictment for tlie same of- 
fence, altkough the complaiut on which the 
justice proceeded was so defective that his 
judgment might have beeu reversed for er- 
ror; Com. v. Loud, 3 Metc. (Mass.) 32S, 37 
Am. Dec. 139. AYherc a persou has been con- 
victed for failing to support his wife and be- 
ing disorderly, it is no bar to a second pros- 
ecution on a similar charge, where at the 
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time of the second offence he was not in 
prison on account of his first sentence; Pco- 
ple v. Hodgson, 12G N. Y. 047, 27 N. E. 37S. 
Where one has been convicted of an assault 
but dischargcd without sentcnce on giving 
security for good behavior, he cannot aftcr- 
wards be convicted on an indictment for the 
same assault; 24 Q. B. Div. 423. See Autre- 
fois Acquit. 

A U XILIU M (Lat.) . An aid ; services paid 
by the tenant to his lord. Auxilium ad fili- 
um militem faciendinn, vel ad filiam mari - 
tandam. (An aid for making the lord’s son 
a knight, or for marrying his daughter.) 
Fitzh. Nat. Brev. 02. 

AUXILIUM CURI/E. An order of the 
court summoning one party, at the suit and 
request of another, to appear and warrant 
something. Ivenn. Par. Ant. 477. 

AUXILIUM REGIS. A subsidy paid to 
the king. Spelman. 

AUXILIUM VICE COMITI. An ancient 
duty paid to sheriffs. Cowell. 

AVAILABLE. Capable of being used; 
valid or advantageous. 

Avaiiable means. That numerous class of 
\ securities which are known in the mercan- 
tile world as representatives of value easily 
converted into money, but not money. Brig- 
ham v. Tillinghast, 13 N. Y. 218. 

AVAILS. Profits or proceeds, as the 
avails of a sale at auction. Webst. Dict. 

With reference to wills it applies to the 
proceeds of an estate after the debts have 
been paid; McNaughton v. McNaughton, 34 
N. Y. 201; Allen v. De Witt, 3 id. 276. 

AVAL. In Canadian Law. A contract of 
suretyship or guarantee on a promissory 
note. 1 Low. C. 221; 9 id. 360. 

In French Law. The guaranty of a bill of 
exchange; so called because usually placed 
at the foot or bottora (aval) of the bill. Sto. 
Bills §§ 394, 454. See 11 Harv. L. Rev. 55; 

INDORSEMENT. 

AVARIA, AVARIE. Average; the loss 
aud damage suffered in the course of a navi- 
gation. Pothier, Marit. Louage 105. 

AVENAGE. A certain quantity of oats 
paid by a tenant to his landlord as a rent 
or in lieu of other duties. Jacob, L. Dict 

AVENTURE. A mischance causing the 
dcath of a man, as by drowning, or being 
killed suddenly without felony. Co. Litt. 
391; Whishaw. 

AVER. To assert. See Averment. 

To make or prove true; to verify. 

The defendant will offer to aver. Cowell; 
Co. Litt. 362 1). 

Cattle of any kind. Cowell, Averia; Kel- 
ham. 

Aver et tenir. To have and to hold. 

Aver corn. A rent reserved to rellgious houses, 
to be paid in corn. Corn drawn by the tenant’s 
cattle. CowelL 


Aver-land. Land ploughed by the tenant for the 
proper use of the lord of the soil. Blount. 

Aver-penny. Money pald to the king’s averages 
to be free therefrom. Termes de la Ley. 

Aver-silver. A rent formerly so called. Cowell. 

AVERA. A day’s work of a ploughman, 
formcrly valued at eight pence. Jacob, L. 
Dict. 

AVERAGE. In insurance law this is gen- 
eral, particular, or petty. 

General Average (also called gross) con- 
sists of expensc purposely incurred, sacrifice 
made, or damage sustained, for the comrnon 
safety of the vessel, freight and cargo, or 
two of them, at risk, and is to be contributed 
for by the scveral interests in the propor- 
tion of their respective values exposed to the 
eommon danger, and ultimately surviving, 
iucluding the amount of expense, sacrifice, or 
damage so incurred in the contributory val- 
ue; 2 Phill. Ins. § 1269; and see Code de 
Com. tit. xi.; Aluzet, Trait. des Av. cxx.; 
Sturgess v. Cary, 2 Curt. C. C. 59, Fed. Cas. 
No. 13,572; Grecly v. Ins. Co., 9 Cush. 
(Mass.) 415; Mc-Loon’s Adm’r v. Cummings, 
73 Pa. 98; Star of Hope v. Annan, 9 Wall. 
(U. S.) 203, 19 L. Ed. 638; Bailey, Gen. Av.; 
2 Pars. Mar. Law, ch. xi.; Stevens, Av.; 
Benecke, Av.; Pothier, Av.; Lex Rhodia , Dig. 
14. 2. 1. 

General average is a comparatively mod- 
ern expression. The early writers expressed 
the same idea by the words “averidge,” or 
“contribution,” which with them were syn- 
onymous terms; 21 L. Quart. Rev. 155. In 
the common memorandum which was added 
to marine polic-ies about 1749, the words, 
general and average , occur for the first time; 
id.; Loundes, Mar. Ins. 206 (2d ed. 1SS5). 
By this time the word average had acquired 
the dual meaning still attaching to it: a 
particular, partial loss, and a contribution 
to the general loss; it was necessary to in- 
sert the words “unless general” in order to 
prevent the operation of the exception being 
extended to losses of the latter class. Lord 
Mansfield held that the word “unless” meant 
the same as “except”; 3 Burr. 1550. Lord 
Esher, M. R., said the true coustruction of 
the words “free from average unless gener- 
al” was free from partial loss unless it be a 
general average loss; 22 Q. B. D. 580. The 
result of these decisions is that, while the 
assurer is to be excused from paying a loss 
of the nature of particular average, his 
pre-cxisting obligation to contribute to gen- 
eral average, tliough acknowledged, is left 
uutouched; 21 L. Q. R. 155. 

General average is recoverable for loss by 
jettison; 19 C. B. N. S. 5G3; for ship’s stores 
used to fire the donkey-engine which worked 
the pumps; 7 L. R. Ex. 39; 2 Q. B. D. 91, 
295; and for darnage to a cargo caused by 
pouring on water to extinguish a fire; 8 Q. 
B. D. 653; The Roanoke, 46 Fed. 297; id ., 53 
Fed. 270; id., 50 Fed. 161, 8 C. C. A. 67. 

Prior to the Harter Act, a common carrier 
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by sea could not, by any agreement in the bill 
of lading, exempt himself from responding to 
the owner of cargo for damages arising from 
the negligence of the master or crew of the 
vessel; Liverpool & Great Western Steam 
Co. v. Ins. Co., 129 U. S. 397, 9 Sup. Ct. 4G9, 
32 L. Ed. 7S8; New York C. R. Co. v. Lock- 
wood, 17 Wall. (U. S.) 357, 21 L. Ed. 027. 
That act absolved the shipowner froin re- 
sponsibility for the negligence of the mastcr 
and crew under certain circumstanccs. By 
its first and second sections shipowners are 
prohibited from inserting in their bills of 
lading agreements limiting their liability in 
certain respeets. It was held under this 
act tliat if a vessel, seaworthy at the begin- 
ning of the voyage, is afterwards stranded 
by thc negligence of her master, the ship- 
owner, who has exercised due diligence to 
make his vessel seaworthy, properly manned, 
equipped and supplied, under its provisions 
has no right to gencral average contribution 
for sacrifices made and suffered by him sub- 
sequent to the stranding, in suceessful ef- 
forts to savè vessel, freight, and eargo; The 
Irrawaddy, 171 U. S. 187, 18 Sup. Ct 831, 
43 L. Ed. 130. This case was distinguished 
in a later case where it was held that a gen- 
eral average agreement inserted in bills of 
lading providing that if the owner of a ship 
shall have exercised due diligence to make 
the ship in all respects seaworthy and prop- 
erly manned, equipped and supplied, the car- 
go shall contribute in general average with 
the shipowner even if the loss resulted from 
negligence in the management of the ship, 
is valid under the Harter Act, and entitles 
the shipowner to collect a general average 
contribution from the cargo owners in re- 
spect to sacrifices made and extraordinary 
expenses incurred by him for the common 
benefit and safety of ship, cargo, and freight 
subsequent to a negligent stranding; The 
Jason, 225 U. S. 32, 32 Sup. Ct 5G0, 5G L. 
Ed. 9G9. That in view of the provisions of 
section 3 of the act and of the gencral aver- 
age clause the cargo owners have a right to 
contribution from the shipowner for sacri- 
fices made subsequcnt to ncgligent stranding 
in order to save the joint interests from com- 
mon peril is held; The Roanoke, 4G Fed. 297; 
id., 59 Fed. 1G1; The Rapid Transit, 52 Fed. 
320; The Santa Ana, 154 Fed. S00, S4 C. C. 
A. 312. There is a similar statute in Eng- 
land; 45 L. J. Q. B. 64G; S Q. B. D. G53; 
[1908] 1 K. B. 51, affirmed [1908] App. Cas. 
431. 

Where a vessel was chartered to proceed 
to a foreign port and there take on a cargo, 
freight to be pald on the completion of the 
voyage home, and on the voyage out in bal- 
last the vessel was grounded and a general 
average sacrifice made, it was held that, 
upon the subsequent completion of the voy- 
age and the payment of the freight, such 
freight was liable to contribute to the gen- 
eral average sacritice; [1901] 2 K. B. SGl; 


and see 1 M. & S. 318; The Mary, 1 Sprague 
17, Fed. Cas. No. 9,1SS; 15 Ilarv. L. Rev. 4SS. 

If the pcril is caused by a concealed defcvt 
in the shipment equally unknown to the siiip- 
per and shipowner, the shipper is entitled 
to the benefit of contribution; The Wm. J. 
Quillan, 180 Fed. GSl, 103 C. C. A. G47. 

Tbe law of the destination, where ship 
and cargo separate, deterinines the right of 
gencral average; Monsen v. Amsinc-k, 1GG 
Fed. 817. 

Insurance is not a part of the owner's in* 
terest in a ship, and in case of general aver- 
age, for the purpose of increasing the fund 
to be distributed, the insurance received by 
him should not be added to the value of 
what was saved; The Rapid Transit, 52 Fed. 
320; The City of Norwich, 118 U. S. 4G8, G 
Sup. Ct. 1150, 30 L. Ed. 134; The Scotland, 
118 U. S. 507, G Sup. Ct. 1174, 30 L. Ed. 153. 

Avcrage particular (also called partial 
loss) is a loss on the ship, cargo, or freight, 
to be borne by the owner of tlie subject on 
whicli it happens, and is so called in distinc- 
tion from general average; and, if not total, 
it is also called a partial loss; 2 Phill. Ins. 
c. xvi.; Stevens, pt. 1, c. 2; Arnould, Mar. 
Ins. 953; Code de Com. 1. 2, t. 11, a. 403; 
Pothier, Ass. 115; Benecke & S. Av., Phill. 
ed. 341. 

It is insured against in marine policies in 
the usual forms on ship, cargo, or frcight, 
when the action of peril is extraordinary, 
and the damage is not mere wear or tear; 
and, on the ship, covers loss by sails split or 
blown away, masts sprung, cables parted, 
spars carried away, planks started, cliange 
of shape by strain, loss of boat, breaking of 
sheathing or upper works or timbers, dam- 
age by lightning or fire, by collision or 
stranding, or in defence against pirates or 
enemies, or by hostile or piratical plunder; 
2 Phill. Ins. c. xvi.; Orrok v. Ins. Co., 21 
Pick. (Mass.) 45G, 32 Am. Dcc. 271; Sewall 
v. Ins. Co., 11 Pick. (Mass.) 90; 7 C. & P. 
597; 3 id. 323; Sage v. Ins. Co., 1 Conn. 239: 
Waller v. Ins. Co., 9 Mart. O. S. (La.) 27G; 
Fisk v. Ins. Co., 18 La. 77; Pcrry v. Ins. Co.. 
5 Ohio 30G; Webb v. Ins. Co., 6 Ohio 45G; 
Hallet v. Jenks, 3 Cra. (U. S.) 21S. 2 L. Ed. 
414; Byrnes v. Ins. Co., 1 Cow. (N. Y.) 2G5: 
Depau v. Ins. Co., 5 Cow. (N. Y.) G3, 15 Am. 
Dec. 431; Dunham v. Ins. Co., 11 Johns. (N. 
Y.) 315, 6 Am. Dec. 374. 

Particular average on freiglit may be by 
loss of the sliip, 'or the cargo. so that full 
freight cannot be earned; but not if the 
goods, though damaged, could have bcen car- 
ried on to the port of destination; Coolidge 
v. lns. Co., 15 Mass. 341; McGau v. Ins. Co., 
23 Pick. (Mass.) 405; Bork v. Norton. 2 Mc- 
Lean, 423, Fcd. Cas. No. 1.G59; Jordan v. 
Ins. Co., 1 Sto. 342, Fed. Cas. No. 7,524: 
Charleston Ins. & Tnist Co. v. Comer, 2 
Gill (Md.) 410; Saltus v. Ins. Co., 12 

Johns. (N. Y.) 107. 7 Am. Dec. 290. 

Particular avcrage on goods is usually ad- 
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justed at the port of delivery on the basis 
of the value at which tliey are insured, viz.: 
the value at the place of shipment, unless it 
is otherwise stipulatcd in the policy; 2 Burr. 
1107; 2 East 5S; 12 id. 030; 3 B. & P. 30S; 
liankin v. Ins. Co., 1 Ilall (N. Y.) GS2; New- 
lin v. Ins. Co., 20 Pa. 312; 30 E. L. & Eq. 
198; 3 Taunt. 1G2. Sce Salvage; Loss. 

A particular average on profits is, by the 
English custQin, adjusted upon tlie basis of 
the profits which would have bcen realized 
at the port of dcstination. In the United 
States the adjustment is usually at the same 
rate as on the goods the profits on which are 
the subject of the insurance; 2 Tars. Ins. 
399; Fosdick v. Ins. Co., 3 Day (Conn.) 108; 
Alsop v. Ins. Co., 1 Sumn. 451, Fed. Cas. No. 
2G2; Evans v. Ins. Co., 0 K. I. 47. 

Petty Avep.age consists of small charges 
which were formerly assessed upon the car- 
go, viz. ; pilotage, towage, light-money, bea- 
conage, anchor-age, bridge-toll, quarantine, 
pier-money. Le Guidon, c. 5, a. 13; Weyt, de 
A. 3, 4; Weskett, art. Tetty Av.; 2 Pbill. 
Ins. § 1209, n. 1; 2 Arnould, iNIar. Ins. 927. 

The doctrine of general average which has 
obtained in maritime insurance is not appli- 
cable to fire insurance; May, Ins. § 421 a. 

AVERIA (Lat.). Cattle; working cattle. 

Averia carucw (draft-cattle) are exempt 
from distress; 3 Bla. Com. 9; 4 Term 5G6. 

AVERMS CAPTIS IN WITHERNAM. A 
writ whic-h lies in favor of a man whose cat- 
tle liave been unlawfully taken by another, 
and driven out of the country where they 
were taken, so that they cannot be replevied. 

It issues against the wrong-doer to take 
his cattle for the plaintiff’s use. Reg. Brev. 
82. 

AVERIUM (Lat.). Goods; propcrty. ,A 
beast of burden. Spelman, GIoss. 

AVERMENT. A positive statenient of 
facts, as opposed to an argumentative or in- 
ferential one. Bacon, Abr. Pleas , B. 

Averments were formerly said to be general and 
partlcular; but only particular averments are 
found in modern pleading. 1 Chit. Pl. 277. 

Particular averments are the assertions of 
particular facts. 

There must be an averment of every substantive 
material fact on which the party relies, so that it 
may be replied to by the opposite party. 

Ncgative avcrments are those in which a 
negative is used. 

Generally, under the rules of pleading, the party 
asserting the affirmative must prove it; but an 
averment of illegitimacy, 2 Selwyn, Nisi P. 709, or 
criminal neglect of duty, must be proven; ü. S. 
v. Hayward, 2 Gall. 498, Fed. Cas. No. 15,336; Hart- 
well v. Root, 19 Johns. (N. Y.) 345, 10 Am. Dec. 
232; Com. v. Stow, 1 Mass. 54; 10 East 211; 3 

Campb. 10; 3 B. & P. 302 ; 1 Greenl. Ev. § 80. 

Immaterial and impertinent averments 
(whic-h are synonymous, 5 D. & R. 209) are 
those which need not be made, and, if made, 
need not be proved. The allegation of de- 
ceit in the seller of goods in an action on the 


# 

warranty is such an averment; 2 East 440; 
Pautoii v. üolland, 17 Johns. (N. Y.) 92, 8 
Am. Dee. 3G9. 

Untiecessary averments are statements of 
matters which need not be allegcd, but which, 
if alleged, must be proved. Carth. 200. 

General averments are almost always of 
the same form. The most common form of 
making particular averments is in express 
and direct words, for example: And the par- 
ty avers, or in fact saitli, or although, or be - 
cause , or tcith this tliat, or bcing, etc. But 
they need not be in these words; for any 
words which necessarily imply the matter 
intended to be averred are sufiicient. 

AVERRARE. To earry goods in a wagon 
or upon loaded horses; a duty required of 
some customary tenants. Jacob L. Dict. 

AVERSIO (Lat.). An averting; a turning 
away. A sale in gross or in bulk. 

Letting a house altogether, instead of in 
chambers. 4 Ivent 517. 

Aversio periculi. A turning away of peril. 
Used of a contract of insurance. 3 Ivent 203. 

AVET. In Scotch Law. To abet or assist. 
Tornlin, Dict. 

AVIATICUS (Lat.). In Civil Law. A 

grandson. 

AVIATION. The air space above the high 
seas and unoccupied territory is admittedly 
free to all nations and persons. It is with 
the air spaee above territorial lands and wa- 
ters that conflicting views of the rights of 
nations are concerned. According to Hazel- 
tine (Law of the Air), therje are the freedom- 
of-the-air theories, which comprise abso- 
lute and partial freedom either by lateral 
zone divisions or limited exercise of rights; 
and the sovereignty-of-the-air theories which 
may also be classified into absolute sovereign- 
ty and limited sovereignty groups. The zone 
and limited sovereignty theories are usually 
based on analogy to the three mile limit of 
sovereignty over the high seas. This analogy 
is obviously unsound both on account of the 
unsafe condition of states if alien and hostile 
air-craft were permitted to sail over them 
above a prescribed height, and the difficulty 
of calculating the exact or even approximate 
height of air-craft. The absolute sovereignty 
theory is probably better justified on reason 
and practicality. Riglits of aliens to unhin- 
dered passage and rules for alighting could 
be settled by international agreement. See,4 
Am. J. Int. L. 95; 45 L. J. 402; 126 L. T. 
16S. It is said to be clear that the territo- 
rial jurisdiction of a state must extend to 
the atmosphere above its soil if the state is 
to be able to protect itself from airships 
which would otherwise have it in their power 
to violate the laws of the state, or to inflict 
injury upon the citizens of the state in case 
of accident to the airship. On the other 
hand, it is reasonable that a state should 
allow the innocent passage of foreign air- 
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ships through its territorial atmosphere, sub- 
ject to the domestic regulations imposed up- 
on the aerial traffie of its own eitizens. In 
this respect the territorial atmosphere of a 
state may be considered as governed by the 
same rules as the territorial waters of the 
state. Hershey 232. 

With regard to the rights of a landowner 
in tlie air spaee above liis land, there are al- 
so divergent views of absolute and limited 
rights. The Romau Law regarded the air 
as rcs publica , free to all persons. The 
Frencli Code, on the other hand, defines laud 
as including everything above and below the 
surface. The German Imperial Code adopts 
this same tlieory but limits the landowner’s 
right to exclude persons from using the air 
spaee, to his aetual interest in such exclu- 
sion. The Swiss Code is similar. 

At coiumon law the old maxim of cujus cst 
solum, ejus cst usqac ad coclum has led to 
much confusion. In its origin it had refer- 
ence to the riglit of the owner to have the 
air space above liis land remain in its natural 
state and to have excluded therefrom any- 
tliing which would detract from his enjoy- 
ment of the land. 4 Am. J. Int. L. 95; 71 
Cent. L. J. 1; 4G Can. L. J. 4S0. The flying 
of fowls, the passage of smoke and of wire- 
less messages over another’s land have never 
suggested such a conflict with the maxim as 
would amount to a trespass. Even naviga- 
tion by balloons and aeroplanes for a cen- 
tury or more has been tacitly permitted. See 
4 Camp. 219; 3 Lengal L. R. 43. But such 
passage in every instance must not by its 
frequency amount to a nuisance. The degree 
of peril and inconvenience to the landowner 
defines his legal rights; 14 Law Notes G9; 
1G Case and Comment 21G. 

Under the commerce clause in the United 
States constitution it would seem tliat Con- 
gress has power to regulate aerial naviga- 
tion; in the absence of such regulation, the 
individual states may legislate for their own 
exclusive territorial air space. 

As to the liability of aviators for aecidents 
it has heen held that they are liable for all 
damage both direct and consequeutial; Guille 
v. Swan, 19 Johns. (N. Y.) 381, 10 Am. Dec. 
234; Conney v. Ass’n, 7G N. II. GO, 79 Atl. 
517. Tliis result is based on the view that 
all aerovehicles are dangerous devices and as 
sucli are operated at the aviator’s peril. It 
is conceivable however that as aörial science 
develops, so that the present dangers aud 
uncertainties are obviated, the stricter rule 
of liability mll give way to one holding the 
aviator liable only for negligence. It lias 
been urged that the more liberal rule would 
aid materially in the development of aerial 
science. 

The intentional or negligent dropping and 
throwing articles overboard, whieli fall on 
private property and cause damage, is gen- 
erally subjected to heavy liability. There is 


no inherent right to alight on private prop- 
erty without the consent of the owner, though 
an exception might possibly be allowed where 
an act of God or inevitable accident is the 
cause. 

Kvery aeronaut shall be responsible for 
all damages suffered in tliis state by any per- 
son from injuries caused by any voyage iu 
an airship directed by sucli aeronaut; and 
if he be the agent or employee of another in 
making sucli a voyage, his principal or em- 
ployer shall be liable for such damage. Conn. 
l'ublic Acts of 1911, p. 1351. 

A Massachusetts act of May 7, 1913, regu- 
lates the use of air-craft; makes provision 
for the lieense of aviators after examiuation 
and registration; prescribes rules of the air 
for meeting and overtaking corresponding 
with the marine practice. Air machines are 
forbidden to fly over municipalities, except 
at prescribed altitudes, or to üy over crowds 
of people. Aviators are held liable for inju- 
ries resulting from flying unless they can 
deinonstrate that they had taken every rea- 
sonable precaution to prevent injury. Drop- 
ping missles without special permission is 
forbidden, and also landiug on public prop- 
erty without permission. 

See generally Lycklama, Air Sovereignty; 
Ilazeltine, Law of the Air; Davids, Law of 
Motor Vehicles, chap. 19. 

The “Sovereignty of the Air’’ is treated by 
Blewett Lee, in Beport of Tennessee Bar 
Ass’n (1913). He cites: Weili, The Air- 
Ship in Local Law, etc. (Zurich, 190S); 
Ilevue Juridicque Internat. de la Locomotion 
Aerienne, Vol. II.; Catellani, II Diritto 
Aereo; Proceedings in Inter-Nat Fair Asso- 
ciation (1912, Paris Conference). 

AVOCAT. In French Law. A barrister or 
advocate. 

AVOIDANCE. A making void, useless, or 
empty. 

In Ecclesiastical Law. It exists when a 
benefice becomes vacaut for want of an in- 
cumbent. 

In Pleailing. Repelling or excluding the 
conclusions or implications arising from the 
admission of the truth of the allegations of 
the opposite party. See Confession and 
Avoidance. 

AV0IRDUP0IS (Fr.). The name of a sys- 
tein of weight. 

Thls kind of weight is so named in distinction 
from the Troy weight. One pouud avoirdupois con- 
tains seven thousand grains Troy; that is, fourtcen 
ounces, eleven pennyw’eights, and sixteen grains 
Troy; a pound avoirdupois contains sixteen ounces; 
and an ounce sixteen drachms. Thirty-two cubic 
feet of pure spring-w'ater, at the temperature of 
fifty-six degrees of Fahrenheit’s thermomcter, makc 
a ton of two thousand pounds avoirdupois, or two 
thousand two hundred and forty pounds net w'cight. 
Dane, Abr. c. 211, art. 12, § 6. The avoirdupois 
ounce is less than the Troy ounce in the proportion 
of 72 to 79 ; though the pound is greater. Encyc. 
Amer. Avoirdupois. For the dcrivation of this 
phrase, see Barrington, Stat. 206. See the Report 
of Secretary of State of the United States to the 
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Senate, February 22, 1S21, pp. 44, 72, 76, 79, 81, 87, for 
a learned exposltlon of the whole subject. See 
Weight. 

AVOUCHER. See Vouciier. 

AVOUÊ. In French and Canadian Law. A 
solicitor or attorney. 

AVOW. To acknowledge tlie commission 
of an act and claim that it was ilone with 
right. 3 Bla. Com. 150. 

To make an avowry. For example, when 
replevin is brought for a thing distrained, 
aud the party taking claims that he liad a 
right to make the dlstress, he is said to avow. 
See Fleta, 1. 1, c. 4; Cunningliam, Dict; 
Avowry; Justification. 

AVO WANT. One who makes an avowry. 

AVOWEE. An advocate of a church bene- 
fice. 

AVOWRY. The answer of defendant in an 
action of replevin brouglit to recover prop- 
erty taken in distress, in which lie acknowl- 
edges the taking, and, setting fortli the cause 
thereof, claims a right in himself or his 
wife to do so. Lawes, Pl. 35. 

A justification is made where the defendant shows 
that the plaintiff had no property by showing either 
that it was the defendant’s or some third person’s, 
or where he shows that he took it by a right which 
was sufficient at the time of taking though not sub- 
sisting at the time of answer. The avowry admits 
the property to have been the plaintiff’s, and shows 
a right which had then accrued, and still subsists, 
to make such captlon. See 2 W. Jones 25. 

An avowry is sometimes said to be in the 
nature of an action or of a declaration, so 
that privity of estate is necessary; Co. Litt. 
320 a; Blaine’s Lessee v. Chambers, 1 S. & 
R. (Pa.) 170. Tliere is no general issue upon 
an avowry; and it cannot be traversed cumu- 
latively; Ilamilton v. Eiliott, 5 S. & R. (Pa.) 
377. Alienation cannot be replied to it with- 
out notice; for the tenure is deemed to ex- 
ist for the purposes of an avowry till notice 
be given of the alienation; Ilamrn. Part. 131. 

The object of an avowry is to secure the 
return of the property, that it may rernain as 
a pledge; see 2 W. Jones 25; and to this 
cxtent it makes the defendant a plaintiff. It 
may be made for rents, services, tolls; State 
v. Patrick, 14 N. C. 478; for cattle taken, 
damage feasant, and for heriots, and for such 
rights wherevcr they exist.. See Gilbert, 
Distr. 176 et seq.; 1 Chit. Pl. 436; Coinyns, 
Dig. Pleader, 3 K. 


AVOWTERER. In English Law. An adul- 
terer witli whom a inarried woman continues 
in adultery. Termes de la Ley. 

AVOWTRY. In English Law. The crime 
of adultcry. 

AVULSION. Thc removal of a consider- 
able quantity of soil from the land of one 
man and its deposit upon or annexation to 
the land of another, suddenly and by the 
perceptible action of water. 2 Washb. R. P. 
452. 

In sucb case the property belongs to the 
first owner; Bract. 221; Ilargr. Tract. de 
Jxore Mar.; Schultes, Aq. Rights 115; Bou- 
vier v. Stricklett, 40 Neb. 792, 59 N. W. 550. 
Avulsion by the Missouri river, the middle 
of whose channel forms the boundary line 
between the states of Missouri and Nebraska, 
works no change in sueh boundary, but leaves 
it in the centre line of the old channel; Mis- 
souri v. Nebraska, 196 U. S. 23, 25 Sup. Ct. 
155, 49 L. Ed. 372; Nebraska v. Iowa, 143 
U. S. 361, 12 Sup. Ct. 396, 36 L. Ed. 1S6. 

See Accretion; Alluvion; Riparian Pro- 
prietors; Reliction. 

AVUNCULUS. In Civil Law. A mother’s 
brother. 2 Bla. Com. 230. 

AWARD. The decision of arbitrators or 
referees of a case submitted for arbitration 
under agreement of the parties or rule of 
court. See Arbitration and Award. 

AWAY-G0ING CR0P. A crop sown be- 
fore the expiration of a tenancy, which can- 
not ripen until after its expiration, to which, 
however, the tenant is entitled. Broom, 
Max. 306. See Emblements. 

AWN-HINDE. See TniRD-NiGirr-A wn- 
Hinde. 

AYANT CAUSE. This term, wlüch is used 
in Louisiana, signifies one to whom a right 
has been assigned, either by will, gift, sale, 
exchange, or the like; an assignee. An 
ayant caiise differs from an heir who ac- 
quires the right by inheritance. 8 Toullier, 
n. 245. 

AYUNTAMIENTO. In Spanish Law. A 

congress of persons; the municipal council 
of a city or town. 1 White, Rec. 416; 12 
Pet. (U. S.) 442, notes. 
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B. The second letter of the alphabet. 

It ls used to denote the second page of a 
folio, aud also as an abbreviation. See A. 

BABVACT. A terra of reproach originally 
applied to the disability of infancy when 
pleadcd by an adult in bar of recovery upon 
a contract nmde wlille he was under age, 
but extends to any plea of the statute of 
limitatious. Anderson’s Dict. L. 

BACHELERIA. The commonalty as dis- 
tinguished from the baronage. Cunningham, 
L. Dict. 

BACHELOR. In modern use, one who has 
taken the first degree (baccalaureate) in the 
liheral arts and seiences, or in law, medicine, 
or divinity, in a college or university. 

A man wlio luxs never been married. 

An inferior kind of knight. 

BACK-BOND. A bond of indemnification 
given to a surety. 

ln Scotch Law. A declaration of trust; a 
defeasance; a boud given by one wlio is ap- 
parently absolute owner, so as to reduce his 
right to that of a trustee or holder of a 
bond and disposition in security. Paterson, 
Comp. 

BACK CARRY. In forest law, the crime 
of having, on the back, game unlawfully 
killed. 

BACK-WATER. That water in a stream 
which, in consequence of some obstruction 
below, is detaiued or cliecked in its course, or 
re-flows. 

The term is usually employed to designate 
the water wliich is turned back , by a dam 
erected in the streain below, upon the wheel 
of a mill above, so as to retard its revolu- 
tion. 

Every riparian proprietor is entitled to 
the benefit of the watcr in its natural state. 
Another such proprietor has no right to alter 
the level of the water, either where it entcrs 
or where it leaves his property. If lie claims 
either to throw the water back above, or to 
diminish the quantity which is to descend 
below, he must, in order to maintain his 
claim, eithcr prove an actual grant or license 
from tlie proprietors alfected by his opera- 
tions, or an uninterrupted enjoyment for 
tweuty years. If he cannot maintain his 
claim in either of these ways, he is liable 
for damages in favor of the injured party, 
or to au injunction to restrain his unlawful 
usc of the water; 1 B. & Ad. 25S, S74 ; 9 
Coke 59; Brown v. Mfg. Co., 5 Gray (Mass.) 
4G0; Mertz v. Dorney, 25 Pa. 519; Butz v. 
Ihrie, 1 Pawle (Pa.) 21S; Sherwood v. Burr, 
4 Day (Conn.) 244, 4 Am. Dec. 211; Noyes v. 
Stillman, 24 Conn. 15; Gardner v. New- 
burgli, 2 Johns. Ch. (N. Y.) 162, 7 Am. Dec. 


520; Watson v. Bartlett, G2 N. II. 447; Hifi 
v. Ward, 2 Gilm. (111.) 2S5; Bowman v. City 
of New Orleans, 27 La. Ann. 501; MclJonald 
v. Bacon, 3 Scam. (111.) 432; Jolins v. Stev- 
ens, 3 Vt. 30S; Tyler v. Wilkinson, 4 Mas. 
400, Fed. Cas. No. 14,312; Lincoln v. Chad- 
bourne, 5G M-e. 197; De Vaughn v. Minor, 77 
Ga. S09, 1 S. E. 433. But lic must sliow some 
aetual, appreciable damage; Garrett v. Mr 
Kie, 1 Bich. (S. C.) 444, 44 Am. Dee. 203; 
Clialk v. McAlily, 11 Rich. (S. C.) 153; con - 
tra, Hendrick v. Cook, 4 Ga. 241; Graver v. 
Sholl, 42 Pa. 67. 

A riparian owner who obstructs a stream, 
impeding the usual flow of water or that 
caused by ordinary freshets and causing land 
to be overflowed, becomes liable; Bierer v. 
Hurst, 155 Pa. 523, 26 Atl. 742. Where a 
railroad company maintains a dam which 
eauses water to overflow adjacent land, it 
is liable, although the dam was originally 
constructed by the county undcr authority of 
the legislature; Payne v. R. Co., 112 Mo. G, 
20 S. W. 322, 17 L. R. A. 628. At common 
law a railroad company must construct and 
maintain its road across a watercourse so as 
not to injure adjacent lands; Ohio & M. Ry. 
Co. v. Thillman, 43 111. App. 78; Fick v. R. 
Co., 157 Pa. 622, 27 Atl. 7S3. 

An action to recover damages for flowing 
land is local, and must, therefore, be brought 
in the county where the land lies; Worster 
v. Winnipiseogee Lake Co., 25 N. II. 525; 
Watts’ Adm’rs v. Kinney, 23 Wend. (N. Y.) 
4S4 ; 2 East 497. 

In Massachusetts and other states, acts 
have been passed giving to the owners of 
mills the right to flow the adjoiniug lands, if 
necessary to the working of tlieir ruills, sub- 
ject only to such damages as shall be ascer- 
tained by the particular process prescribed, 
wliich process is substituted for all other ju- 
dicial remedies; Leland v. Woodbury, 4 
Cush. (Mass.) 245; Nutting v. I’age, 4 Gray 
(Mass.) 5S1; Waddy v. Johnson, 27 N. C. 
333; Kuox v. Chaloner, 42 Me. 150; Pratt v. 
Brown, 3 Wis. 603; Amlerson v. R. Co., S6 
Ky. 44, 5 S. W. 49, 9 Am. St. Rep. 263. These 
statutes, however, confer no authority to 
flow back upon existing mills; Baird v. 
Wells, 22 Pick. (Mass.) 312. See Damages: 
Inundation; Wateucourse. 

BACKADAT10N. A consideration given to 
keep back the delivery of stock when the 
price is lower for time than for ready money. 
Whart. Dict.; Lewis, Stocks. Sometimes 
called Backwardation. 

BACKBERENDE (Sax.). Bearing upon 
the back or about the person. 

Applied to a thief taken with the stolen property 
in his immediate possession, Bracton, 1. 3, tr. 2, c. 
32. Used with handhabendj having in the hand. 
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BACKING. Indorsement Indorsement by 
a magistrate. 

Backing a warrant becomes necessary when it is 
desired to serve it In a county other than that in 
which lt was first issued. In such a case the in- 
dorsement of a magistrate of the new county au- 
thorizes its service there as fully as if first issued 
in that county. The custom prevails in Engiand, 
Scotiand, and some of the Unlted States. See 2 
N. Y. R. S. 590. f 

BACKSIDE. A yard at the back part of 
or behind a house, and bclonging thereto. 

The term was formerly much used both in couvey- 
ances and in pleading, but is now of infrequent oc- 
currence except in convevances which repeat an 
aneient description. Chitty, Pr. 177. 

BACKWARDATION. See Backadation. 

BAD. Vicious, evil, wauting in good qual- 
ities; tlie reverse of good. See Riddell v. 
Thayer, 127 Mass. 4S7; Tobias v. Harland, 
4 Wend. (X. Y.) 537. 

BADGE. A mark or sign worn by some 
persons, or plaecd upon certain things, for 
the purpose of designation. 

Some public officers, as w r atchmen, policemen, and 
the Iike are required to wear badges that they may 
be readily knowm. It is used figuratively w r hen we 
say that retention of possession of personal proper- 
ty by the seller is a badge of fraud. 

Under its police power a legislature may 
forbid persons who are not members of so- 
cieties from wearing the badge of such so- 
cieties; Ilammer v. State, 173 Ind. 199, S9 

X. E. S50, 24 L. H. A. (X. S.) 795, 140 Am. 
St. Rep. 24S, 21 Ann. Cas. 1034; Com. v. Mar- 
tin, 35 Pa. Super. Ct. 241; contra , State v. 
Holland, 37 Mont. 393, 96 Pac. 719. One who 
wears a badge of a society witliout being a 
member holds himself out to the public and 
to actual members as guilty of a false per- 
sonation. It is a deceit and a false pre- 
tense, and its object eould be nothing else 
than deception, whicli it is in itself, with pos- 
sibly ulterior motives; Hammer v. State, 173 
Ind. 199, 89 X. E. S50, 24 L. H. A. (X. S.) 
795, 140 Am. St. Hep. 24S, 21 Ann. Cas. 1034 ; 
an association may obtain injunctive relief 
against the use by another association of its 
emblems; Benevolent & Protective Order of 
Elks v. Improved & Protective Order of Elks 
of the World, 60 Misc. 223, 111 N. Y. Supp. 
1067, afhrmed id., 133 App. Div. 91S, 118 X. 

Y. Supp. 1094. 

BADGE 0 F FRAUD. A term used in the 
law of conveyances made to hinder and de- 
fraud creditors. It is defined as a fact tend- 
ing to throw suspicion upon a transaction, 
and calling for an explanation. Bump, Fr. 
Conv. 31. 

When such a fact appears, its eifect is to 
require more persuasive proof of the pay- 
ment of the consideration and the good faith 
of the parties than would ordinarily be re- 
quired; Terrell v. Green, 11 Ala. 207. It is 
not fraud of itself, but evidence to establisli 
a fraudulent intent; Wilson v. Lott, 5 Fla. 
305; Pilling v. Otis, 13 Wis. 495. 

The following have been held to be badges 


of fraud; Indcbtcdness on the part of the 
grantor; Callan v. Statham, 23 How. (U. S.) 
477, 16 L. Ed. 532; Jaekson v. Mather, 7 
Cow. (X. Y.) 301; Cox v. Fraley, 26 Ark. 20; 
the cxpcctation of a suit; Glenn v. Glenu, 17 
Ia. 49S; Ilughes v. Hoper, 42 Tex. 116; 
Schaferman v. O’Brien, 2S Md. 565, 92 Am. 
Dec. 70S; Bedfield & Rice Mfg. Co. v. Dysart, 
62 Pa. 62; Godfrey v. Germaiu, 24 Wis. 410; 
false recilals in the deed; McKinster v. Bab- 
cock, 26 X. Y. 37S; inadequacy of considera- 
tion; Monell v. Scherrick, 54 111. 269 ; Burke 
v. Murpliy, 27 Miss. 167; Bray v. Hussey, 24 
Ind. 22S; Jaeger v. Kelley, 52 X. Y. 274; 
Gibson v. Hill, 23 Tex. 77; Craver v. Miller, 
65 Pa. 456; Wheeler v. Kirtland, 23 X. J. 
Eq. 14; Kempner v. Churchill, 8 Wall. (U. S.) 
362, 19 L. Ed. 461; fjalse statemcnt of the 
consideration; McKinster v. Babcock, 26 X. 
Y. 378; Peebles v. Horton, 64 N. C. 374; Eud- 
ers v. Swayne, 8 Dana (Ky.) 103; secrecy; 
Barrow v. Bailey, 5 Fla. 9; Warner v. Xor- 
ton, 20 How. (ü. S.) 448, 15 L. Ed. 950; con- 
cealmcnt of the deed, not recording it and 
leaving it in the hands of the grantor; Sands 
v. Hildreth, 14 Johns. (X. Y.) 493; Coates v. 
Gerlach, 44 Pa. 43; Beec-her v. Clark, 12 
Blatchf. 256, 10 X. B. R. 3S5, Fed. Cas. Xo. 
1,223 ; Hildeburn v. Brown, 17 B. Monr. 
(Ky.) 779; failurc to record a mortgage by 
agrecmeut; Hutchinson v. Bank, 133 Ind. 
271, 30 X. E. 952, 36 Am. St. Rep. 537; Day 
v. Goodbar, 69 Miss. GS7, 12 South. 30; a 
sccret trust between the grautor and gran- 
tee ; 3 Co. S0; McCulloch v. Hutc-hinson, 7 
Watts (Pa.) 434, 32 Am. Dec. 776; reten- 
tion of possession of land by the grantor; 
Jackson v. Mather, 7 Cow. (X. Y.) 301 ; King 
v. Moon, 42 Mo. 551; Hartshorn v. Eames, 
31 Me. 93; Lukins v. Aird, 6 Wall. (U. S.) 7S, 
1S L. Ed. 750 ; Purkitt v. Polack, 17 Cal. 327 ; 
Johnson v. Lovelace, 51 Ga. 1S ; mere delay 
to record a deed executed for a good con- 
sideration by an insolvent to his son, where 
there is no evidence that the son knew of 
the insolvency, is not a badge of fraud; Sec- 
ond Nat. Bank of Beloit v. Merrill, 81 Wis. 
142, 50 X. W. 503, 29 Am. St. Rep. 870; but 
in gcneral anything in the transaction out of 
the usual course of suc-h transactions is held 
to be such; Danjean v. Blacketer, 13 La. 
Ann. 595; Bump, Fr. Conv. 50. 

BADGER. (From tlie French bagage, a 
bundle, and thence is derived bagagxer , a car- 
rier of goods). One who buys corn and 
victuals in one place and carries them to an- 
otlier to sell and make a profit by them. A 
badger was exempted from the puuishment 
of an engrosser by the statute 5 & 6 Ed. VI. 
c. 14. Jacob. 

BAG. An uncertain quantity of goods and 
merc-handise, from three to four hundred. 
Jacob. 

BAGAVEL. The citizens of Exeter had 
granted to them by charter from Edward L 
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the colleetion of a certain tribute or toll up- 
on all manner of wares brought to that city 
to be sold, toward the paving of the streets, 
repairing of the walls, and maintenance of 
the city, which was commonly called bngavel, 
bethugavel and chippinggavel. Antiq. of Ex- 
eter. 

BAGGAGE. Such articles of apparcl, or- 
nameut, etc., as are in daily use by travel- 
lers, for convenience, comfort, or recreation. 
“It includes whatever the passeuger takes 
with him for his personal use or conven- 
ience aecording to the habits or wants of the 
particular class to which he belongs, either 
with reference to the immediate necessities 
or ultimate purpose of the journeyper 
Cockburn, C. J., in L. R. G Q. B. 012; ouly 
such articles of necessity or convenience as 
are generally carried by passeugers for their 
personal use; Glovinsky v. Steamship Co., 6 
Misc. 3SS, 2G N. Y. Supp. 751. 

It is said that the decisions and text-books 
give us but one defiuite limitation to the term 
“baggage,” and that is that it must be some- 
thiug for the personal use of the traveller; 
12 Ilarv. L. Rev. 119; but that which one 
traveller would consider indispensable would 
be dcemed superfiuons by another; 19 C. B. 
N. S. 321; so that liis station in life must be 
taken into consideration; Coward v. K. Co., 
16 Lea (Tenn.) 225, 57 Am. Rep. 227; New 
York, C. & H. II. R. Co. v. Fraloff, 100 U. S. 
24, 25 L. Ed. 531. What may be necessary 
for a voyage on land is unfit for a voyage at 
sea; and the length of the journey must be 
considered in determining the quantity of 
baggage necessary for it: 12 Harv. L. Rev. 
119, and cases cited. The traveller is en- 
titled to have carried with him whatever is 
essential to the ultimate purpose of his jour- 
ney; Ilannibal & St. J. R. Co. v. Swift, 12 
Wall. (U. S.) 2G2, 20 L. Ed. 423; unless his 
requirements are unreasonable; Oakes v. R. 
Co., 20 Or. 392, 2G Rae. 230, 12 L. R. A. 31S, 
23 Am. St. Rep. 12G; Merrill v. Grinnell, 30 
N. Y. 591. It has been hckl that a bieycle is 
not baggage under a statute allowing 100 
pounds of “ordinary baggage’’; State v. R. 
Co., 71 Mo. App. 3S5; but in several states 
tliey are expressly declared baggage aud iu 
New York they must be earried free of charge 
if the owner travels on the same train. 

In [1S99] 1 Q. B. 243, it is said tliere are 
certaiu requirements which artieles must 
meet in order that they may be regurded as 
“personal luggage”: 1. They must be for the 
personal use of the passenger. 2. Thoy nuist 
be for use iu conuection with the journey, 
i. e., something habitually taken by a per- 
son when travclling for his owu use, not 
merely during thc actual journey, but for 
use during the time hc may be away from 
home. It was further considered that the 
word luggage iuvolves the idca of a pack- 
age, and that the law does not recognize as 
baggage the things eontained, as distinct 
Bouv.—20 


from the receptac-le which contain* tl em, 
and does not cast any duty on the carrier t j 
receive personal baggage uutil it had 1 eeii 
placed in a position of reaMjnable security 
for handling. 

This term has been held to iuclude jew- 
elry carricd as baggage, whieh formed a part 
of female attire, the plaiutiff bcing ou a 
journey with his family; 4 Bingli. 21V, M> 
Glll v. Rowaud, 3 Pa. 451, 45 Am. Dec. 651. 
A watch, carried in one’s truuk, is proper 
baggage; Joues v. Voorhees, 10 Ohio 1-15; 
Walsh v. Wright, 1 Newb. 491, Fed. Gas. No. 
17,115 ; but see Boiuar v. Maxwell, 9 llumphr. 
(Tenu.) 021, 51 Am. I)ec. G^2 ; the surgkal 
instruments of an anny surgeon; Ilannibal 
& St J. R. Co. v. Swift, 12 Wall. (U. S.) 2G2. 
20 L. Ed. 423; valuable laces carried by a 
foreign woman of rank, for which the jury 
found in $10,000 damages; New York, C. & 
H. R. R. Co. v. Fraloff, 100 U. S. 24, 25 L. 
Ed. 531; one revolver, but not two; Chi- 
cago, R. I. & P. R. Co. v. Collins, 5G 111. 212: 
an opera glass; Toledo, W. & W. R. Co. v. 
llammond, 33 Iud. 379, 5 Am. Rep. 221; bed- 
ding of a poor man moving with his family; 
Ouimit v. Henshaw, 35 Vt. G04, S4 Am. Dec. 
G46; Glovinsky v. Steamship Co., 4 Misc. 2GG, 
24 N. Y. Supp. 136; such articles as are 
ordinarily carried by travellers in valises; 
Ilampton v. Car Co., 42 >Io. App. 134; books 
for reading or amusement; Doyle v. Kiser, G 
Ind. 242; a harness maker's tools, valued at 
$10; a rifle; Davis v. R. Co., 10 Ilow. Pr. 
(N. Y.) 330; Porter v. Tliklebraud, 14 Pa. 
129; a rifle, revolver, two gold chains, two 
gold rings aud a silver pencil ease; 32 U. C. 

Q. B. 6G; a carpet; >Iinter v. R. R., 41 Mo. 
503, 97 Am. Dec. 2SS; an illustrated cata- 
logue, tlie individual property of a travelling 
salesman, prepared by himself at liis own e.x- 
pense, necessary for use in liis business; 
Staub v. Keudrick, 121 Ind. 22G, 23 N. E. 79, 
G L. R. A. GI9. 

qjie following have been held not to he 
baggage: Jewelry bought for prosents; Ne- 
vius v. Steamboat Co., 4 Bosw. (N. Y .) 225 ; 
>retz v. R. Co., S5 Cal. 329, 24 Pae. G10, 9 L. 

R. A. 431, 20 Am. St. Rep. 22$; a stòck of 
jcwelry carriecl hy a salesman to be sold 
(cheeked. without saying anythiug as to its 
contents, and there being nothiug to imlieate 
its contcnts, and railroad company’s agent 
having checked it without inquiries> ; 
lluniphreys v. Perry. 11S U. S. G27, 13 Sup. 
Ct. 711, 37 L. Ed. 587; a feathor-bed nut in- 
tended for use on the journey; Connolly v. 
Warren, 10G Mass. 146. S Am. Rep. 300; a 
lawyer’s papers and hank notes to be used 
bv him in conducting a caso; 19 C. B. N. S. 
321; trunks contaiuing stage proportios. cos- 
ttinies. parnphernalia. niul advertising mat- 
ters of a theatric-al company. imless accepted 
as baggage. but tlie earrier, though without 
fault. is liable for the destructiou of tlie 
trunks where its agent checked them as bag- 
gage with full knowledge that they contained, 
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üesides personal apparel, stage costumes and 
properties; Oakes v. H. Co., 20 Or. 392, 2G 
Pac. 230, 12 L. H. A. 31S, 23 Am. St. Hep. 
12G. Samples of merchandise are not hag- 
gage; 13 C. B. N. S. SIS; Stimson v. H. Co., 
9S Mass. S3, 93 Am. Dec. 140; Ilawkins v. 
Iloffman, G Ilill (N. Y.) 5SG, 41 Am. Dec. 
7G7; Talcott v. H. Co., GG Ilun 45G, 21 N. Y. 
Supp. 31S; Alling v. R. Co., 12G Mass. 121, 
30 Am. Rep. GG7; Pennsylvania Co. v. Miller, 
35 Ohio St. 541, 35 Am. Rep. G20; Southern 
Kausas R. Co. v. Clark, 52 Kan. 398, 34 Pac. 
1054; nor a trunk deposited with the car- 
rier without being accoinpanied hy the pas- 
senger; Wright v. Caldwell, 3 Mich. 51; nor 
money even to g. reasonable amount; Haw- 
kins v. Hoffman, G Hill (N. Y.) 5SG, 41 Am. 
Dec. 7G7; Davis v. H. Co., 22 111. 27S, 74 Am. 
Dec. 151; intended for trade, business or 
investment, or for transportation and not in- 
tended for the passenger while travelling; 
Pfister v. R. Co., 70 Cal. 1G9, 11 Pac. GSG, 59 
Am. Rep. 404; Bomar v. Maxwell, 9 Humphr. 
(Tenn.) G21, 51 Am. Dec. GS2; contra , Dun- 
lap v. Steamboat Co., 9S IVIass. 371 ; IMerrill 
v. Grinnell, 30 N. Y. 594. 

If a carrier knows that merehandise is in- 
cluded àmong baggage, and does not object, 
he is liable to the same extent as for other 
goods taken in the due course of his busi- 
ness; Butler v. H. Co., 3 E. D. Smith (N. Y.) 
571; 8 Exch. 30; but he must have actual 
knowledge; L. R. G Q. B. G12; Michigan 
Cent R. Co. v. Carrow, 73 111. 34S, 24 Am. 
Rep. 248; Mississippi Cent. R. Co. v. Ken- 
nedy, 41 Miss. 071; Stoneman v. R. Co., 52 
N. Y. 429; Ft. Worth & R. G. R. Co. v. Mil- 
lincry Co. (Tex.) 29 S. W. 19G. Where 
trnnks containing merchandise were checked 
as baggage by a salesman (whose intention 
was to follow them to the sanie place) and 
through the negligence of tlie carrier were 
burnt soon after they had reached their des- 
tination, the carrier was held liable; Mc- 
Kibbin v. R. Co., 1(X> Minn. 270, 110 N. W. 
9G4, 8 L. R. A. (N. S.) 4S9, 117 Am. St. Rep. 
GS9; so where a carrier accepted as baggage 
trunks of samples belonging to the employer 
of the passenger, the owner was entitled to 
recover for tlieir loss; Talcott v. R. Co., 159 
N. Y. 461, 54 N. E. 1; but see 5 Q. B. D. 241; 
[1S95] 2 Q. B. D. 3S7. 

The general rule seems to be that where a 
railroad company has given an agent author- 
ity to receive and check baggage, lie must 
be deerned to have authority to determine 
what class of articles come withiu the de- 
scription of baggage, and when he accepts 
as baggage what is not strictly so, with 
knowledge or means of knowledge of its 
character, the coinpany is held responsible 
for his acceptance of it; St. Louis S. W. R. 
Co. v. Berry, GO Ark. 433, 30 S. W. 7G4, 2S L. 
H. A. 501, 4G Ain. St. Rep. 212; Waldron v. 
R. Co., 1 Dak. 357, 46 N. W. 45G; Chieago, 
R. I. & P. R. Co, v. Conklin, 32 Kan. 55, 3 
Pae. 762; Bergstrom v. R. Co., 134 la. 223, 


111 N. W. S18, 10 L. R. A. (N. S.) 1119, 13 
Ann. Cas. 239; Sherlock v. R. Co., S5 Mo. 
App. 49; Trimble v. R. Co., 1G2 N. Y. 84, 5G 
N. E. 532, 4S L. H. A. 115; but see Blumantle 
v. R. Co., 127 Mass. 322, 34 Am. Rep. 370; 
and see Bergstrom v. R. Co., 134 Ia. 223, 111 
N. W. SIS, 10 L. R. A. (N. S.) 1119, 13 Ann. 
Cas. 239; Common Carriers. 

A railroad’s liability for baggage is not 
affected by the fact that the passenger did 
not travel on the same train ; Larned v. R. 
Co., S1 N. J. L. 571, 79 Atl. 289. In The su- 
preme court of Michigan it was held that one 
who purchases a ticket for the sole purpose 
of checking his baggage upon it, and with 
the intention of travelling to his destination 
in his private conveyance, can hold the car- 
rier liable only as a gratuitous bailee, if it 
be st'olen without negligence on the carrier’s 
part; 55 L. R. A. 650, where in a note the 
cases are considered and the conclusion is 
reached that the Michigan case is in confiict 
with the current of opinion and should not 
be accepted as a precedent, and that the pur- 
chase of a ticket is a contract which gives 
the passènger two distinct riglits, one to be 
carried as a passenger, and the other to have 
his baggage transported; and that having 
paid for two privileges, there is no reason 
why he should be compelled to avail himself 
of both, unless the carrier’s burden in re- 
spect of one of them is increased by his fail- 
ure to exercise the other; and see Warner v. 
R. Co., 22 Ia. 1GG, 92 Am. Dec. 389, where it 
is held that, whether on the same, the preced- 
ing, or the next train, if the baggage is sent 
pursuant to an agreement, and as part of 
the consideration for the fare paid by the 
passenger, the same rules apply as to care. 

Where a passenger bought a through ticket 
and checked his baggage to go by a certain 
route, and the first carrier by mistake deliv- 
ered the baggage to another carrier, which 
lost it, the second carrier was held to have 
assumed the responsibility of a common car- 
rier, as it should have known by the checks 
that the baggage was to be carried by an- 
other route; Fairfax v. R. Co., 73 N. Y. 1G7, 
29 Am. Rep. 119. 

Where a passenger in second-class car de- 
livered a dog to the baggage-master and de- 
clined to pay for carrying it, and at the 
plaintiff’s destination, the baggagc-master re- 
fused to deliver the dog, without tln* pay- 
ment of money, and it was carried past the 
destination and lost, by the negligence of the 
baggage-master, held, that plaintiff could re- 
cover because of his ignorance of a rule as 
to a payment for conveying his dog on the 
train; Kansas City, M. & B. R. Co. v. Hig- 
don, 94 Ala. 28G, 10 South. 2S2, 14 L. R. A. 
515, 33 Am. St. Rep. 119. 

The carrier may establish reasonable regu- 
lations as to baggage and is not liable if they 
ure violated; Gleason v. Transp. Co., 32 Wis. 
S5, 14 Am. Rep. 71G. 

Limitations upon the liability of carriers 
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are taken most strongly against thein; Louis- 
ville, N. A. & C. K. Co. v. Nicholai, 4 Iud. 
App. 110, 30 N. E. 424, 51 Am. St. Itep. 20G. 

A stipulation exemptiug tlie carrier from 
liability for “any loss or damage” to baggage 
was beld not to extcnd to loss arising from 
negligence; Saunders v. K. Co., 12S Fed. 15; 
and one limiting liability to $100; Prentice 
v. Decker, 49 Karb. (N. Y.) 21; and one ex- 
empting tbe company from liabllity for its 
servants’ negligence would not cover a loss 
arising from the company’s negligence; 
Weinberg v. S. S. Co., 8 N. Y. Supp. 195; but 
a provision inserted in a steamsbip ticket 
limiting the liability of a carrier for loss of 
baggage to a certain amount, unless tbe true 
value is declared and excess paid for at reg- 
ular freight rates, will operate to relieve tbe 
carrier from liability for sucb loss, even 
wben due to bis own negligence; Tewes v. 
S. S. Co., 1SG N. Y. 151, 7S N. E. SG4, 8 L. 
R. A. (N. S.) 199, 9 Ann. Cas. 909. 

Limitations as to the value of baggage are 
said not to apply to band baggage carried by 
a passenger on a car; 15 Yale L. J. 428. A 
provision in a ticket, limiting liability for 
loss of baggage to $100, wbere goods of tbe 
value of $300 were stolen from tbe baggage 
while in company’s possession, held not to 
relate to loss or damage from any particular 
cause, but to tbe arnount of loss only, and 
if tbe jury found negligence on the part of 
tbe railroad company, the carrier would be 
liable for tbe full amount lost; Louisville, 
N. A. & C. Ry. Co. v. Nicbolai, 4 Ind. App. 
119, 30 N. E. 424, 51 Am. St. Rep. 20G. Bag- 
gage carried by a woman, not a pauper, com- 
ing from Germany to tbe U. S., consisting of 
clothing for herself and her two children, 
together witb some bed featbers and covering 
of the value of $2S5, is reasonable in quanti- 
ty and value, and fberefore a provision in tbe 
transportation ticket, limiting tbe carrier’s 
liability for loss of baggage to $50, is in- 
valid, and will not defeat a recovery for 
loss of sucb baggage; Glovinsky v. Steam- 
sbip Co., 4 Misc. 2GG, 24 N. Y. Supp. 13G. 

A baggage check merely indicating desig- 
nation of baggage beyond terminus of is- 
suing carrier’s route does not prove a con- 
tract to carry to sucb destination; Marmon- 
stein v. R. Co., 13 Misc. 32, 34 N. Y. Supp. 
97. Tbe Issuance of a baggage cbeck by a 
carrier to a passenger is not a contract by 
tbe carrier to deliver the baggage at sucli a 
poiut, but simply a means of identificatiou 
of the.baggage at tbe end of tbe route; Ily- 
man v. R. Co., GG Hun 202, 21 N. Y. Supp. 
119. 

Unless negligence is sbowb, a steamship 
company is not liable for baggage stolen 
from a passenger’s stateroom; Tbe Ilum- 
boldt, 97 Fed. G5G; Clark v. Burns, 11S Mass. 
275, 19 Am. Rep. 45G; American S. S. Co. v. 
Bryan, S3 Pa. 44G. The contrary rule in 
New York is based on the idea tbat a pas- 
senger steamboat is subjeet to tbe liability 


of an inn-keeper; Adams v. Steauitoat Cu. f 
151 N. Y. 1G3, 45 N. E. 3G9, 34 L. R. A. Gb2, 

5G Am. St. Rep. GIG. 

It was formerly held that carriers were 
not liable as such for baggage unless a dis- 
tinct price be paid for its carriage; 1 Salk. 
2821; and see 3 H. & C. 135; but the rule is 
now otherwise; L. R. G Q. B. G12; Powell 
v. Myers, 2G Wend. (N. Y.) 591; l’armelee v. 
McNulty, 19 111. 55G; McGregor & Co. v. Kil- 
gore, G Ohio 358, 27 Am. Dec. 2G0; Dill v. 
R. Co., 7 Ricb. 15S, G2 Am. Dec. 407; Bumar 
v. Maxwell, 9 Ilumpb. (Tenn.) G21, 51 Am. 
Dec. GS2; tliey may limit tbeir common- 
law liability by express coutract, and by rea- 
sonable regulations made known to tbe pub- 
lic, but tbey cannot relieve themselves from 
liability from loss occasioned bv negligence; 
Hollister v. Nowlen, 19 Wend. (N. Y.) 234, 
32 Am. I)ec. 455; Cole v. Goodwin, 19 Wend. 
(N. Y.) 251, 32 Am. Dcc. 470; Laing v. Cold- 
er, S Ta. 479, 49 Am. Dec. 533; Obio & M. R. 
Co. v. Selby, 47 Ind. 471, 17 Am. Rep. 719; 
Mobile & O. R. Co. v. Ilopkins, 41 Ala. 4SS, 
94 Am. Dec. G07. See L. R. 10 Q. B. 437. 
The carrier may make reasonable regula- 
tions for the checking, custody, and carriage 
of baggage; Najac v. R. Co., 7 Allen (Mass.) 
329, S3 Am. Dec. GSG. It is liable as a car- 
rier until the passenger has bad a reasou- 
able time to remove his baggage after its ar- 
rival; Burgevin v. R. Co., G9 Ilun 479, 23 
N. Y. Supp. 415. 

Tbe carrier is not liable for loss of bag- 
gage occasioned by “act of God” (Jobnstown^ 
flood) and not by bis own negligence; Long 
v. R. Co., 147 Pa. 343, 23 Atl. 459, 14 L. R. 
A. 741, 30 Am. St. Rep. 732. 

As to wbat may be earried as baggage in 
a sleeping car, see note 9 L. R. A. (N. S.) 
407. 

As to an innkeeper’s liability for baggage 
of a guest, see Ixxkeeper. 

BAIL (Fr. bailler, to deliver). One wbo 
becomes surety for tbe appearance of the 
defendant in court. 

To deliver tbe defendant to persons who, 
in tbe manner prescribed by law, become 
seòurity for bis appearance in court. 

The word Is used both as a substantive and a 
verb, though more frequentiy as a substantlve, and 
in civll cases, at least, in the flrst sense glven 
above. In its more ancient signiflcatlon, tbe word 
includes the deilvery of property. real or personai. 
by one person to another. Baii in actions was flrst 
introduced in favor of defendants, to mitigato the 
hardships Jmposed upon them while in the custody 
of thc sheriff under arrest, the security thus offered 
standing to the sheriff in the place of the body of 
the defendant. Taking ball was made compulsory 
upon the sheriffs by the statute 23 Hen. VI. c. 9. 
and the privilege of the defeudaut was rendered 
more valuable and seeure by successive statutes, 
until by statute 12 Geo. I. c. 29. made perpetuai by 
21 Geo. II. c. 3, and 19 Geo. III. c. 70, it was pro- 
vided that arrests should not be madc uniess the 
plaintiff make atfhlavit as to the amount due, and 
tüis amount be endorsed on the writ ; and for this 
sum and no more the sheriff might require bail. 

In the King’s Beneh. bail above and below were 
both exacted as a condition of rcleasing the defend- 
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ant from the custody in which he was held from the 
time of his arrest till his final discharge in the 
suit. In the Common Bench, however, the origin 
of bail above seems to have been diflereut, as the 
capias on which bail might be demanded was of ef- 
fect only to bring the defendant to court, and after 
appearance he was theoretically in attendance, but 
not in custody. The failure to file such bail as the 
emergency requires, although no arrest may have 
been made, is, in general, equivalent to a default. 

in some states the defendant when arrestcd gives 
bail by bond to the sheriff, conditioned to appear 
and answer to the plaintiff and abide the judgment 
anJ not to avoid, which thus answers the purpose 
of bail above and below ; Hale v. Russ, 1 Greenl. 
(Me.) 336 ; Hamilton v. Dunklee, 1 N. H. 172; 
Pierce v. Read, 2 N. H. 360; Champion v. Noj’-es, 2 
Jiass. 4S4 ; Broaders v. Welsh, 2 N. & McC. (S. C.) 
369; Harwood v. Robertson, 2 Hill (S. C.) 336; 
West v. Ratledge, 15 N. C. 40; Liceth v. Cobb, 18 
Ga. 314. In criminal law the term is used frequently 
in the second sense given, and bail is allowed ex- 
cept in cases where the dcfendant ls charged with 
the commission of the more heinous crimes. 

Bail above. Sureties who bind theiuselves 
either to satisfy the plaiiitiff his debt and 
costs, or 'ro surrender the defendant into 
custody, provided judgment be against him 
in the aetion and he fail to do so; Sellon, 
Pr. 137. 

Bail to thc action. Bail above. 

Bail beloic , or bail to thc sheriff. Sureties 
who bind themselves to the sheriff to secure 
the defendant’s appearance, or his putting in 
bail to the action on the return-day of the 
writ. It may be demanded by the sheriff 
whenever he has arrested a defendant on a 
bailable process, as a prerequisite to releas- 
ing the defendant. 

Civil bail. That taken in civil actions. 

Common bail. Fictitious sureties formally 
entered in the proper ollice of tlie eourt. 

It is a kind of bail above, similar in form to spe- 
cial bail, but havlbg fictitious persons, John Doe and 
Richard Roe, as sureties. Filing common bail is 
tantamouut to entering an appearauce. 3 Bla. 
Com. c. xix. See Bill op Middlesex. 

Special bail. Responsible surcties who nn- 
dcrtake as bail above. 

Requisites of. A person to become bail 
must, in England, be a freeholder or house- 
keeper; 2 Chitt. Bail 9G; 5 Taunt. 174; 
Lofft 14S; must be subject to proccss of 
the court, and not privileged from arrest 
either temporarily or permanently ; 1 D. & 
R. 127; Coster v. Watson, 15 Johns. (N. Y.) 
535; Brown v. Lord, Kirb. (Conn.) 209; 
must be compctent to enter into a contract; 
must be able to paij the arnount for which 
he becomes responsible, but the property 
may be rcal or personal if held in his own 
right; 2 Chit. Bail 97; 11 Price 158; and 
liable to ordinary legal process; 4 Burr. 2520. 

Persons not excepted to as appearance 
bail cannot be objec-ted to as bail above; 
Dnnlops v. Laporte, 1 Hcn. & M. (Va.) 22; 
and bail, if of sufheient ability, should not be 
refused on account of the personal character 
or opinions of the party proposed ; 4 Q. B. 
4GS; 1 B. & H. Lead. Cr. Cas. 23G. 

When it may be given or rerjuired. In civil 
ac-tions the defendant may give bail in all 


cases where he has been arrested; Richards 
v. Porter, 7 Johns. (N. Y.) 137; and bail be- 
low, even, may be demanded in some cases 
where no arrest is made; Coward v. Bohun, 
1 Harr. & J. (Md.) 53S; Mickle v. Baker, 2 
McCord (S. C.) 250; but where a statute 
forbids the taking of bail, an order of courA 
autliorizing it will not entitle a party thereco 
or make it valid; Swanson v. Matson, 31 111. 
App. 594. 

Bail above is required under some restric- 
tions in many of the states in all actions 
for considerable amounts; Cheshire v. Ed- 
son, 2 McCord (S. C.) 3S5; either common; 
Bernbridge v. Turner, 2 Yeates (Pa.) 429; 
Anonymons, 20 N. J. L. 494; Morrison v. 
Silverburgh, 13 111. 551; which may be filed 
by the plaintiff, and jndgment taken by de- 
fault against the defendant if he neglects to 
file proper bail, after a certain period; Lane 
v. Cook, S Johns. (N. Y.) 359; Corse v. Col- 
fax, 2 N. J. L. 6S4; or speciaJ , which is to be 
filed of course in some species of action and 
may be demanaed in others; Peareson v. 
Picket, 1 McCord (S. C.) 472Whiting v. 
Putnam, 17 Mass. 17G; Purcell v. Hartness, 

1 Wend. (N. Y.) 303; Douglass v. Wight, 2 
Brev. (S. C.) 21S; but in many cases only 
upon special cause shown; Coxe 277; Brook- 
field v. Jones, 8 N. J. L. 311; Clason v. Gould, 

2 Caines (N. Y.) 47; Jack v. Shoemaker, 3 
Binn. (Pa.) 283; Hatcher.v. Lewis, 4 Rand. 
(Va.) 152. 

The existence of a debt and the arnount 
due; Nevins v. Merrie, 2 Whart. (Pa.) 499; 
Lewis v. Brackenridge, 1 Blackf. (Ind.) 112; 
Jennings v. Sledge, 3 Ga. 12S; in an ac-tion 
for debt, and, in some forms of action, other 
circuinstances, must be shown by affidavit 
to prevent a discliarge on common bail; 
Brooks v. McLellan, 1 Barb. (N. Y.) 247; 
Lewis v. Brackenridge, 1 Blackf. 112; Hock- 
springer v. Ballenburg, 1G Ohio 304; Mustin 
v. Mustin, 13 Ga. 357. It is a general rule 
that a defendant who has been onee held to 
bail in a civil case cannot be held a second 
time for the same cause of action ; Tidd, Pr. 
1S4; Glark v. Weldo, 4 Yeates (Pa.) 206; 
President. etc., of Bank of South Carolina v. 
Green, 2 Rich. (S. C.) 33G; but this rule does 
not apply where the second holding is in an- 
other state; Peck v. Ilozier, 14 Johns, (N. 
Y.) 31G; Ilubbard v. Wentworth, 3 N. H. 43; 
Parasset v. Gautier, 2 Dall. (U. S.) 330, 1 
U Ed. 402; Man v. Lowden, 4 McCord (S. 
C.) 485. And see also James v. Allen, 1 
Dall. (U. S.) ISS, 1 L. Ed. 93; Read v» Chap- 
nmn, 1 Pet. C. C. 404, Fed. Cas. No. 11,G05; 
Woodbridge v. Wright, 3 Conn. 523; as to the 
effect of a discharge in insolvency. 

ln criminal cases the defendant may in 
gencral claim to be set at liberty upon giv- 
ing bail, except when charged with the com- 
mission of a capital offence; 4 Bla. Com. 
297; Ex parte Alexander, 59 Mo. 599, 21 Am. 
Rep. 393; State v. Arthur, 1 McMull. (S. C.) 
450; State v. Holmes, 3 Strobh. (S. C.) 272; 
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Ex parte Bichardson, 9G Ala. 110, 11 South. 
31G; Ready v. Com., 9 Dana (Ky.) 3S; Ex 
parte White, 9 Ark. 222. One charged with 
murder should not he discharged on habeas 
corpus, unless th*e evidence before tlie com- 
mitting nmgistrate was so insufficient that a 
verdict thereon requiring capi tat ijunishmcnt 
would be set aside; In re Troia, G4 Cal. 152, 
2S Pac. 231; Ex parte Iviug, SG Ala. G20, 5 
South. SG3; Ex parte Hamilton, G5 ISIiss. 147, 
3 South. 241 ; and even in capital offences a 
defcndant may be bailed in the discretion 
of the court, in the ai-sence of constitutional 
or statutory provisions to the contrary; 
Archer's Case, G Gratt. (Va.) 705; Com. v. 
Semmes, 11 Leigh (Va.) GG5; State v. Sum- 
mons, 19 Ohio 139; People v. Van Horne, 8 
Barb. (N. Y.) 15S ; Ex parte Croom, 19 Ala. 
501; People v. Smith. 1 Cal. 9; Ex parte 
Wray, 30 Miss. G73 ; Com. v. Phillips, 1G 
Mass. 423; Ullery v. Com., S B. Mour. (Ky.) 
3. Exeept under extraordinary circumstanc- 
es, one convicted of felony will not be ad- 
mitted to bail pending an appeal; Ex parte 
Sinith, S9 Cal. 79, 2G Pac. G3S; People v. 
Folmsbee, GO Barb. (N. Y.) 4SO; Ex parte 
Ezell. 40 Tex. 451, 19 Am. Rep. 32; Corbett 
v. State, 24 Ga. 391. Whcrc one is indicted 
for a capital offence, the burden rests on him 
to show that the proof of his guilt is not 
evident, on an application for bail ; Ex parte 
Jones, 31 Tex. Cr. R. 422, 20 S. W. 9S3. 

For any crime or offence against the Unit- 
ecl States, not punishable by death, any judge 
of the United States, or commissioner of a 
district court to take bail, or any chanceilor, 
judge of the supreme or superior court, or 
first judge of auy court of common pleas, or 
mayor of any city of any state, or auy jus- 
tice of the peace or magistrate of any state, 
where the oft'ender may bc found, may takc 
bail; Act Sept. 24, 17S9, § 33, Mar. 2, 1793, 
§ 4; and, after commitment by a justice of 
the supremc or judge of district court of the 
United States, any judge of thc supreme or 
snperior court’of any state (there being no 
judge of the United States in the district to 
take sucfi bail) may admit the person to bail 
if hc offer it. 

When the punishment by the laws of the 
United States is death, bail cau be taken 
only by the supreme or district court. 

As to thc principle on which bail is grantcd 
or refused in cases of capitnl oflences in the 
King’s Bench, see 1 E. & B. 1, S; Dearsl. Cr. 
Cas. 51, GO. 

The proceeâinps attendant on giving bail 
nrc substautially thc same in England aml 
the United States. An application is madc 
to the propcr otficer; Gilliam v. AUen, 4 
Rand. (Va.) 49S, and the bond or the names 
of the bail proposed filed in the proper 
office, aiul notiee fs given to the opposite 
party, who must cxcept within a limited 
time, or the bail justify and are approvcd. 
If exception is taken. notice is given. a 
hearing takes place, the bail must justify, 


and wili then be approved unless the other 
party oppose successfully; in which case 
other bail must be added or substituted. A 
forrnal application is, in many cases, dis- 
pensed with, but a notifieation is given at the 
time of filing to the opposite party, and, un- 
less exceptions are made and notice given 
withln a limited time, the bail justify and 
are approved. If the sura in wliich the de- 
fendant is held is too large, he inay apply for 
mitigation of bail. 

The bail are said to cnter into a reeogni- 
zance when the obligation is one of rceord, 
which it is when government or tlu* de- 
fendant is the obligee; when the sheriff is 
the obligee, it is callcd a bail bond See 
Bail Bond; Recögnizance. 

Unless authorized by statute, it Is illegal 
for an oflicer or magistrate to rcceive money 
in lieu of !>ail for the appearance of a per- 
son accused of a crime; Reinhard v. City, 49 
Obio St. 257, 31 N. E. 35. 

Mitigation of excessive bail may be obtain- 
ed by simple application to tbe court; Bunt- 
ing v. Brown, 13 Johns. (N. Y.) 425; Kep- 
pele v. Zantzinger, 3 Yeates \(Pa.) 83; and 
in otber modes; Jones v. KelJy, 17 Mass. 
11G; Evans v. Foster, 1 X. H. 374. Exacting 
excessive bail is against tbe constitutiou of 
the United States, and was a misdemcanor 
at common law; U. S. Const. Amend. art. S; 
Alexander v. Winu, 1 Brev. (S. C.) 14; U. 
S. v. Lawrence, 4 Cra. C. C. 51S, Fed. Cas. 
No. 15,577. 

Thc liahility of bail is limited by thc houd ; 
Beers v. Ilaugliton, 9 Tet. (U. S.) 329. 9 L. 
Ed. 145; Fetteriuan v. Hopkins, 5 Watts (Ta.) 
539; bv thc ac ctiam; Mumford v. Stock- 
er, 1 Cow. (X. Y.) GOl ; by the amount for 
whic-h jiulgment is rendered ; Longstreet v. 
Lafitte, 2 Speers (S. C.) GG4; and special 
circumstances in some cases; Morton v. 
Bryce, 1 N. & McC. (S. C.) 04; Murden v. 
Pcrman, 1 McCord (S. C.) 12S; Kinsler v. 
Kyzer, 4 McCord (S. C.) 315. Sce Bail 
Boxn; R ecogxizance. 

The powers of tlie bail ovcr the defcndant 
are very extensive. As tliey are supposed 
to have the custody of the defemlant, they 
may, when armcd with the bail piece, arrest 
liiui, thougli out of the jurisdiction of the 
court where tliey became bail, aml in a dif- 
ferent state; Parker v. Bidwell, 3 Conn. Sl; 
Rnggles v. Corej*, tc7. 421 ; Oom. v. Brickctt. 
S Pick. (Mass.) 13S; Nicolls v. Ingersoll. 7 
Johns. (N. Y.) 145; Stnle v. Lingerfclt, 109 
N. C 1 . 775, 14 S. E. 75, 14 L. K. A. G05; may 
take him whilc attending court as a suitor, 
or at anv time, even on Sumlay; Broome v. 
Ilurst. 4 Yeates (Pa.) 123; Read v. Onsc, 4 
Conn. 170. 10 Am. Dec. 110; may hreak opcn 
a door if necessary; Nicolls v. Ingersoll, 7 
Jolins. (N. Y.) 145; Read v. Case, 4 Conn. 
1GG, 10 Am. Dec. 110; inay commaml the as- 
sistance of tlie sheriff and his olficers; Com. 
v. Brickett, S Pick. (Mass.) 138; and may 
dcpute their power to others; State v. Ma- 
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hon, 3 Harr. (Del.) 508. He has been look- 
ed upon as the principal's gaoler, and the 
prineipal, when bailed, has been deemed as 
truly imprisoned as if he were still confined; 
11 Harv. L. Rev. 541. “The bail have their 
prineipal on a striug and ma^ pull the string 
whenever they please and render him in 
their discharge;” 0 Mod. 231. Where the de- 
fendant has been surrendered by his sure- 
ties pending an appeal, a reasonable time 
and opportunity should be given him to get 
another bond; In re Bauer, 112 Mo. 231, 20 
S. W. 4SS. 

To refuse or delay to bail any person is an 
offence against the liberty of the subject, 
both at common law aud by statute, but does 
not entitle the person refused to an aetion 
unless malice be sliown; 4 Q. B. 4G8; 13 id. 
240; Evans v. Foster, 1 N. II. 374. 

In extradition cases bail is held not to be 
a question of praetice; it is dependent on 
statute; although the United States statute 
in respect to procedure in extradition does 
not forbid bail in suek cases, that is not 
enough, as tlie authority must be expressed; 
and as there is no provision for bail in the 
act, bail cannot be allowed; In re Carrier, 
57 Fed. 57S. In In re Wright, 123 Fed. 4G3, 
bail was denied in an extradition case for 
want of power. On appeal in Wright v. 
Hcnkel, 190 U. S. 40, 23 Sup. Ct. 7S1, 47 L. 
Ed. 94S, it was said: “We are unwilling to 
hold tliat the cireuit court possesses no pow- 
er in respect of admitting to bail otker than 
as specifically vested by statute, or that 
while bail sliould not ordinarily be granted in 
cases of foreign extradition, those eourts 
inay not in any case, and whatever the spe- 
cial circumstances, extend that relief.” In 
[189S] 2 Q. B. Glo, it was held that the King’s 
Beneh had at common law jurisdiction to 
admit to bail. 

In Canadian Law. A lease. See Merlin, 
Itêpert. Bail. 

Bail emphyteotiQue. A lease for years, 
with a right to prolong indefinitely; 5 Low. 
C. 381. It is equivalent to an alienation; 6 
Low. C. 58. 

BAIL B0ND. A speeialty by which the 
defendant and other persons beeome bound 
to the sheriff in a penal sum proportioned to 
the damages claimed in tlie action, and which 
is conditioned for the due appearance of such 
defendant to answer to the legal process 
therein described, and by which the sheriff 
has been commanded to arrest him. 

The defendant usually binds himself as principal 
with two sureties; but sometimes the bail alone 
bind themselves as principals, and sometimes also 
one surety is acccpted by the shcrlff. The bail bond 
may be said to stand in the place of the defendant 
so far as the sheriff is concerned, and, if properly 
taken, furnishes the sheriff a complete answer to 
the requirement of the writ, directing him to take 
and produce the body of the defendant. A bail 
bond is given to the sheriff, and can be taken only 
where be has custody of the defendant on process 
other than final, and is thus distinguished from re- 
cognizance, which see. 


The sberifT ean take tbe bond only when he has 
custody of the defendant’s body on process other 
than final. 

When a bail bond, with suflicient securities 
and properly prepared, is tendered to the 
sheriff, he must take it and discharge the 
defcudant; Stat. 23 Hen. VI. c. 10, § 5. 

The rcquisitcs of a bail bond are that it 
skould be under seal; 1 Term 41S; Walker 
v. Lewis, 3 N. C. 10; Peyton v. Moselcy, 3 T. 
B. Monr. (Ky.) S0; Tayne v. Brittons Ex’r., 
G Rand. (Va.) 101; skould be to the sheriff 
by the name of tlie oflice; 1 Term 422; Loker 
v. Antonio, 4 McCord (S. C.) 175; Handley’s 
Adm’r v. Ewings, 4 Bibb (Ky.) 505; Conant 
v. Skeldon, 4 Gray (Mass.) 300; conditioned 
in such manner tliat performance is possible; 
3 Carnpb. 1S1; Fanshor v. Stout, 4 N. J. L. 
319; for a proper amount; Oxley v. Turner, 
2 Va. Cas. 334; Ellis v. Robinson, 3 N. J. L. 
707; for the defendant’s appearance at the 
plaee and day named in the writ; 1 Term 
418; Holmes v. Chadbourne, 4 Greenl. (JNIe.) 
10; Robeson v. Thompson, 9 N. J. L. 97; 
Carter v. Cockrill, 2 Munf. (Va.) 44S; 

Blanding v. Rogers, 2 Brev. (S. C.) 394, 4 
Am. Dec. 595; see Bail ; and should describe 
the action in which the defendant is arrest- 
ed with sufficient accuracy to distinguish it; 
Ralston v. Love, Hard. (Ky.) 501; Colburn 
v. Downes, 10 Mass. 20; Kelly v. Com., 9 
Watts (Pa.) 43; but need not disclose the 
nature of the suit; 6 Term 702. A bail bond 
which fails to specify the charge which tlie 
principal is to answer is void and the de- 
fect cannot be remedied by testimony; Peo- 
ple v. Gillman, 58 Hun 368, 12 N. Y. Supp. 
40. The sureties must be two or more in 
number to relieve the sheriff; 2 Bingh. 227; 
Long v. Billings, 9 Mass. 4S2; Seymour v. 
Curtiss, 1 Wend. (N. Y.) 108; and he may 
insist upon three, or even more, subjeet to 
statutory provisions on the subject; 5 M. & 
S. 223; but the bond will be binding if only 
one be taken; Glezen v. Rood, 2 Metc. 
(Mass.) 490; Caines v. Hunt,'8 Johns. (N. 
Y.) 358; Joknson’s Assignee v. Williams, 2 
Over. (Tenn.) 178; Lane v. Smith, 2 Pick. 
(Mass.) 284. 

Putting in bail to the action ; 5 Burr. 2GS3; 
and waiver of his right to such bail by the 
plaintiff; Pkillips v. Oliver, 5 S. & R. (Pa.) 
419; Flaek v. Eager, 4 Jobns. (N. Y.) 185; 
Culpeper Agricultural & Mfg. Soc. v. Digges, 
G Rand. (Va.) 1G5, 18 Am. Dec. 708; Hub- 
bard v. Shaler, 2 Day (Conn.) 199; or a 
surrender of the person of the defendant, 
constitute a performance or excuse from 
the performance of the condition of the 
bond; 1 B. & P. 32G; Stoekton v. Throg- 
morton, 1 Baldw. 148, Fed, Cas. No. 13,- 
463; Strang v. Barber, 1 Johns. Cas. (N. 
Y.) 329; Ellis v. Hay, id. 334; McClurg v. 
Bowèrs, 9 S. & R. (Pa.) 24; Coolidge v. 
Cary, 14 Mass. 115; Moyers v. Center, 2 
Strobh. (S. C.) 439; Thorn v. Delany, 6 Ark. 
219; see State v. Lingerfelt, 109 N. C. 775, 
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14 S. E. 75, 14 L. R. A. G05; as do lnany 
other matters which may he classed as 
changes in the circuiustances of the defend- 
ant abating the suit; Treasurers of State v. 
Moore's Ex’rs, 1 N. & McC. (S. C.) 215; 
Champion v. Noyes, 2 Mass. 4S5; lncluding 
a disc-harge in insolvency ; Saunders v. Bobo, 
2 Bail. (S. C.) 492; Kane v. Ingraliam, 2 
Johns. Cas. (N. Y.) 403; Champion v. Noyes, 
2 Mass. 4S1; Sergeant v. Stryker, 10 N. J. 
L. 4GG, 32 Am. Dee. 404; Richmond v. De 
Young, 3 Gill & J. (Md.) 04; matters aris- 
ing from the negligence of the plaintiff; 
2 B. & P. 55S; or froni irregularities in pro- 
ceeding against the defendant; 3 Bla. Com. 
292; Boggs v. Chichester, 13 N. J. L. 209; 
Waples v. Derrickson, 1 Ilarr. (Del.) 134. 
Where the recognizance is for the appear- 
ance of a prisoner, and he does appear and 
pleads guilty, it cannot be forfeited for fail- 
ure to appear subsequently to answer the 
sentence; State v. Cobb, 44 Mo. App. 375. 

In those states in which tlie bail bond is 
conditioned to abide the judgment of the 
court as well as to appear, some of the acts 
above mentioned will not constitute perform- 
ance. See Recogxizance. The plaintiff may 
demand from the sheriff an assignment of 
the bail bond, and may sue on it for his own 
benefit; Stat. 4 Anne, c. 1G, § 20; Roop v. 
Meek, G S. & R. (Pa.) 545; Iliggins v. Glass, 
47 N. C. 353; unless lie has waived his right 
so to do; Huguet v. Hallet, 1 Caines (N. Y.) 
55; or has had all the advantages he would 
liave gained by entry of special bail; Priest- 
man v. Keyser, 4 Binn. (Pa.) 344; TJnion 
Bank of New York v. Kraft, 2 S. & R. (Pa.) 
2S4. 

The remedy is by scire facias in some 
states; Pierce v. Read, 2 N. II. 359; Ilunter 
v. Hill, 3 N. C. 223; Harvey v. Goodman, 9 
Yerg. (Tenn.) 273; Usher v. Frink, 2 Brev. 
(S. C.) S4; Belknap v. Da\4s, 21 Vt. 409; 
Waughhop v. State, G Tex. 337. The United 
States is not restricted to the remedies pro- 
vided by the laws of a state in enforcing a 
forfeited bond taken in a criminal case, but 
may proeeed aceording to the cornmon law; 
U. S. v. Insley, 54 Fed. 221, 4 C. C. A. 29G. 
See Justification. 

BAIL C0URT. A eourt auxiliary to the 
court of King’s Bench at Westininster, where- 
in points eonnected more particularly with 
pleading and practice were argued and de- 
termined. Wharton, Law Dict 2d Lond. ed. 
It has been abolished. 

BAIL D0CK. Formerly at the Old Bail- 
ey, in London, a small room taken from one 
of the corners of the eourt, and left open at 
the top, in which certain malefactors were 
placed during trial. Cent. Dict. 

BAIL PIECE. A certificate given by a 
judge or the clerk of a court, or other per- 
son authorized to keep the record, in which 
it is eertified that the bail becarne bail for 


the dcfendant in a certain sum and In a 
particular case. It was the practice, for- 
merly, to write these certificates upon small 
pieces of parchment, in the following form :— 

In the court of - , of the Term of 

-, in the year of our Lord - , 

City and County of -, ss. 

Theunis Thew is delivered to bail, upon 
the taking of his body, to Jacobus Vanzaut, 

of the city of - , merchant, and to John 

Doe, of the same city, yeornan. 

Smith, Jr. j At the suit of 

Attor'y for Dcft. ( Piiilip Carswell. 

Taken and acknowledged the — day of 
—, A. D. -, before me. D. II. 

See 3 Bla. Com. App.; 1 Sellon, Pr. 139. 

BAILABLE ACTI0N. An action in whlch 
the defendant is entitled to be discliarged 
from arrest only upon giving bond to an- 
swer. 

BAILABLE PR0CESS. Process undcr 
which tlie sheriff is directed to arrest the 
defeudant and is required by law to dis- 
charge him upon his tendering suitable bail 
as seeurity for his appearanee. A capias 
ad respondendum is bailable; not so a capias 
ad satisfaeiendum. 

BAILEE. One to whom goods are bailed; 
the party to whom personal property is de- 
livered under a contract of bailment 

His duties are to act in good faith, and 
perform his undertaking, in respect to thc 
property intrusted to him, with the diligence 
and care required by the nature of his en- 
gagemont. 

AVhen the bailee alone receives bonefit 
from the bailment, as where he borrows 
goods or chattels for use, he is bound to 
exercise extraordinary care and diligence in 
preserving them from loss or injurv; Ben- 
nett v. O’Brien, 37 111. 250; Ross v. Clark, 
27 Mo. 549; but he is not an insurer; 9 C. 
& P. 3S3. 

Whcn the bailment is mutually beneficial, 
as where cliattels are hired or pledgcd to sc- 
cure a debt, tlie bailee is bound to exercisc 
ordinary care in preserving the property; 
Pctty v. Overall, 42 Ala. 145, 94 Am. Dee. 
G34; Dearbourn v. Bank, 5S Me. 275; Erie 
Bank v. Smith, 3 Brewst (Ta.) 9; St. Losky 
v. Davidson, 0 Cal. G43. 

Whcn the bailee receives no beiicfit from 
tbe hailment, as where he acccpts <-lmttcls 
or money to kecp without recompcnse, or 
uiulcrtakes gratuitously the performance of 
some commission in regard to them, lie is 
answerable only for the use of the ordinary 
care which he bestows upon his own proper- 
ty of a similar natnrc; Edw. Bailm. § 43. 
It has beeu liold that sueh a bailec would be 
liable only for gross negloct or fraud ; Mc- 
Kay v. Hamldin, 40 Miss. 472; Gulledge v. 
Iloward, 23 Ark. G1; Edson v. Westou, 7 
Cow. (N. Y.) 27S; Burk v. Dempster. .‘»4 
Neb. 42G, 51 N. W. 97G; Ilibernia Bldg. Ass’n 
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v. McGrath, 154 Pa. 29G, 2G Atl. 377, 35 
Am. St. Kep. 828. Tlie case must liave rela- 
tion to the nature of the property baileil; 
Jenkins v. Motlow, 1 Sneed (Tenn.) 248, GO 
Am. Dec. 154. 

These differing degrees of negligence have 
been doubted. See Bailment. 

The bailee is bound to redeliver or retura 
the property, according to the nature of his 
engagement, as soon as the purpose for 
which it was bailed shall have been accom- 
plished. Kothing will excuse the bailee from 
delivery to his bailor, except by showing 
that tke property was taken from him by 
law, or by one having a paramount title, or 
that the bailor’s title had terminated; Bliven 
v. K. Co., 30 X. Y. 403; Burton v. Wilkin- 
son, 1S Vt. 1SG, 46 Am. Dec. 145; Bliven v. 
K. Co., 35 Barb. (X. Y.) 191. 

lle eannot dispute his bailor’s title; Edw. 
Bailm. § 73; Douglierty v. Chapman, 29 Mo. 
App. 233; nor can he convey title as against 
the bailor, altliough the purchaser believes 
him to be the true owner; Hendricks v. 
Evans, 46 Mo. App. 313. 

The bailee has a special property in the j 
goods or chattels intrusted to him, suflBcient 
to enable him to defend them by suit against 
all persons but the rightful owner. The 
dcpositary and raandatary acting gratuitous- 
1 v, and the finder of lost property, have this 
light; Edw. Bailm. § 245; Garlick v. Jarnes, 
12 Johns. (X. Y.) 147, 7 Am. Dec. 294. 

A bailee with a mere naked authonty, 
having a right to remuneration for his trou- 
ble, but coupled with no other interest. may 
support trespnss for any injury amounting 
to a trespass done wliile he was in the actu- 
al possession of the thing; Edw. Bailm. 37; 
Faulkner v. Brown, 13 Wend. (X. Y.) G3; 
Moran v. Tacket Co., 35 2>Ie. 55. A bailee 
may recover in trover for goods wrongfully 
converted by a third person; McGraw v. Pat- 
terson, 47 III. App. 87. 

A bailee for work, labor, and services, 
such as a mechanic or artisan who receives 
chattels or materials to be repaired or raan- 
ufactured, has a lien upon the property for 
his services; 2 Pars. Contr. 145, 14G; 3 id. 
270-273; Wheeler v. McFarland, 10 Wend. 
(X. Y.) 318. Other bailees, innkeepers, com- 
mon carriers, and warehousemen, also, have 
a lien for their charges. 

The responsibilities of a bailee cannot be 
thrust upou one without his knowledge and 
against liis consent; they raust be voluntari- 
ly assumed by him or his agents; First Xat. 
Bank of Lyons v. Bank, G0 X. Y. 278, 19 Am. 
Kep. 181 ; Story, Bailm. G0. A constructive 
acceptance is sufficient; Rodgers v. Stophel, 
32 Pa. 111, 12 x\ra. Dec. 775; as where one 
coraes into possession by mistake; 1 Str. 505; 
Morris v. K. Co., 1 Dal.vJX. Y.) 202; or for- 
tuitously; Preston v. Xeale, 12 Gray (Mass.) 
222, citing Story, Bailm. § 44 a ; or where it 
is a custom of trade; Westeott v. Thompson, 
18 N. Y. 3G3. Where property is consigned 


to a person as bailee, with specific directions 
as to its disposal, he raay refuse to accept; 
Kansas Elevator Co. v. Harris, G Kan. App. 
S9, 49 Pac. G74; since a person has the same 
right to decline becoming a bailee as he has 
to decline becoming a purchaser; Kiug v. 
Kichards, G Whart. (Pa.) 41S, 37 Am. Dec. 
420; but innkeepers, common carriers, wharf- 
ingers or warekousemen, as persons exercis- 
ing a public employment, are not within 
this rule. See those titles. 

See also Schouler, Bailm.; Coggs v. Ber- 
nard, Sm. Lead. Cas.; Bailment. 

BAILIE. In Scotch Law. An officer ap- 
pointed to give infeftment. 

In certain cases it is the duty of the sheriff, as 
king’s bailie, to act: generally, any one may be 
made bailie, by filling in his name in the precept of 
sasine. 

A magistrate possessing a limited criminal 
and civil jurisdiction. Bell, Dict. 

BAILIFF. A person to whora some au- 
thority, care, guardianship, or jurisdiction is 
delivered, committed, or intrusted. Spelman, 
Gloss. 

A sheriff’s officer or deputy. 1 Bla. Com. 
344. 

A court attendant, sometimes called a tip- 
staff. 

A magistrate, who formerly administered 
justice in the parliaments or courts of 
France, answering to the English sherififs 
as mentioned by Bracton. 

There are still bailiffs of particular towns in 
England; as, the bailiff of Dover Castle, etc.; oth- 
erwise, bailiffs are now only officers or stewards, 
etc.; as, bailiffs of liberties, appointed by every 
lord within his liberty, to serve writs, etc.; bailiffs 
crrant or itinerant, appointed to go about the coun- 
try for the same purpose ; sheriff’s liailiffs, sherifTs 
officers to execute writs; these are also called 
fco und bailiffs, because they are usually bound in a 
bond to the sheriff for the due execution of their 
office ; bailiffs of court-baron, to summon the court, 
etc.; bailiffs of husbandry, appointed by private per- 
sons to collcct their rents and manage their estates; 
water bailiffs, officers in port towns for searching 
ships, gathering tolls, etc. Bacon, Abr. 

A person acting in a ministerial capacity 
who has by delivery tlie custody and ad- 
ministration of lands or goods for the bene- 
fit of the owner or bailor, and is liable to 
render an aceount thereof. Co. Litt. 271; 
Storv, Eq. Jur. § 44G ; Barnura v. Landòn, 25 
Conn. 149. 

The word is derived from the old French bailler, 
to deliver, and originally implied the delivery of 
real estate, as of land, woods, a house, a part of 
the fisb in a pond; Ow. 20; 2 Leon. 194; 37 Edw. 
III. c. 7 ; 10 Hen. VII. c. 30; but was afterwards 
extended to goods and chattels. Every bailiff is 
a recciver, but every receiver is not a bailiff. 
Hence it is a good plea that the defcndant never 
was receiver, but was bailiff. 18 Edw\ III. 16. See 
Cro. Eliz. 82, 83 ; Fitzh. N. B. 134 F; 8 Coke 48 a, b. 

From a bailiff are required administration, 
care, management, skill. Ile is entitled to 
allowance for the expense of administration, 
and for all things done in his office aecord- 
ing to his own judgment without the special 
direction of his principal, and also for casu- 
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al tliings done in the comrnon course of busi-1 
ness; Co. Litt. 89 a ; Com. Dig. E, 12; Brooke, 
Abr. Acc. 18; but not fur things foreign to 
his oüi'*e; Brooke, Abr. Acc. 2G, SS; I*luwd. 
2S2 b, 14; Com. Dig. Acc. E, 13; Co. Litt. 172. 
Whereas a mere receiver, or a rcceiver who 
is not also a bailiff, is not entitled to allow- 
ance for any expenses; 1 Iiolle, Abr. 119; 
Com. Dig. E, 13; .Tames v. Browne, 1 Dall. 
(U. S.) 340, 1 L. Ed. 105. 

A bailiff may appear and plead for his 
principal in an assize; “and his plea com- 
mences” thus: “J. S., bailiff of T. N.,«comes,” | 
etc., not “T. N., by his bailiff J. S., comes,” j 
etc. Co. 2d Inst. 415; Keilw. 11.7 b. As to 
what inatters he may plead, see Co. 2d Inst 
414. 

BAILIWICK. The jurisdiction of a sheriff 
or bailiff. 1 Bla. Com. 344. 

A liberty or exelusive jurisdiction which 
was excmpted from the slieriff of the eounty, 
and over wliich the lord appointed a bailiff, 
with such powers within his precinct as the 
under-sheriff exercised under the sheriff of 
the countv. Whishaw, Lex. 

BAILLEW D E FONDS. In Canadian Law. 

Tlie unpaid vendor of real estate. 

Ilis claim is subordinate to that of a sub- 
sequent hypothecary creditor claiming under 
a conveyance of prior registration; 1 Low. 
C. 1, 6; but is preferred to that of the phvsi- 
eian for services during the last illness; 9 
Low. C. 497. 

BAILLI. In Old French Law. One to 

whom judicial authority was assigued or 
delivered by a superior. Black, L. Dict. 

BAILM ENT. A delivery of something of 
a personal nature by oue party to another, 
to be held according to the purpose or object 
of the delivery, and to be returned or deliv- 
ered over wlien that purpose is accomplished. 
Prof. Joel Parker, MS. Lect. Harvard Law 
School, 1S51. 

The right to hold may terminate, and a duty of 
restoration may arise, before the accomplishment 
of the purpose ; but that docs not necessarily enter 
into the definition, becausc such duty of restoration 
was not the original purpose of the delivery, but 
arises upon a subsequent contingency. The party 
deliveriug the thing is calied the baiior; the party 
receiving it, the bailee. 

Various attempts have been made to give a pre- 
cise definitlon of this term, upon some of 'which 
there have been elaborate criticisms, see Story, 
Bailm. 4th ed. § 2, n. 1, exemplifying the maxlm, 
Omn is dcfmitio in lege pericnlosa est; but tbe one 
above given is concise, and sufficicnt for a generai 
definitlon. 

Some other definitlons are here given as illus- 
trating the elcments considered necessary to a bail- 
ment by the different authors cited. 

A delivery of a thing in trust for some spccial ob- 
ject or purpose, and upon a contract, express or 
implied, to conform to the object or purpose of the 
trust. Story, Bailm. § 2. See Merlin, Rêpert. Bail. 

A delivery of goods in trust upon a contract, ei- 
ther expressed or implled, that the trust shall be 
faithfuily cxecuted on the part of the bailee. 2 Bla. 
Com. 451. See id. 395. 

A delivery of goods in trust upon a contract, ex- 
pressed or implied, that the trust shali be duly exe- 


cuted, and tho goods restored by the bailce as soon 
as the purposes of the bailment shali be answered. 

2 Kent 559. 

A deiivery of goods on a condition, express or im- 
plied, that they shall be restored by the bailee to 
the balior, or according to his directions, as soon a~ 
thc purposo for whicb they are bailed shaii be an- 
swered. Jones, Bailm. 1. 

A dclivery of goods In trust on a contract, either 
cxpressed or impiied, that the trust shali be duiy 
exccutcd, and the goods redeiivered as soon as tho 
time or use for which they v/ere bailed shall ha\"> 

I clapsed or bo pcrformed. Joncs, Balira. 117. 
According to Story, the contract docs not nct^ 
sariiy impiy an undertaking to redeiiver the goods; 
and the first definition of Jones here giv*ra would 
seem to aliow of a similar conclusion. On the othcr 
hand, Biackstonc, aithough his definition docs not 
include the return, spcaks of It in ail his exampie 
of bailments as a duty of the baiiee; and Kent says 
that the application of the term to cases in whi i 
no rcturn or dclivery or redciivery to the owner or 
his agent Is contemplated, is extending the defini- 
tion of the term beyond its ordinary acceptation in 
the English law. A consignment to a factor would 
be a bailment for sale, aecording to Story ; whil 
according to Kent it wouid not be inciuded under 
the term bailment. 

Sir William Jones has divided bailments 
into five sorts, namely; dcpositum , or de- 
posit; mandatum , or commission without ree- 
ompense; commodatum , or loan for use with- 
out pay; pignus , or pawn ; locatnni. or hirinp, 
which is alwavs with reward. Tliis last is 
subdivided into locatio rei, or hiiing, by 
wliich the liirer gains a tomporary use of the 
thing; locatio opcris facicndi , when some- 
thing is to be done to the thing delivered; 
locatio opcris mcrcium vchcndarum , when 
tlie thing is merely to be earried from one 
place to anotlier. Jones, Bailm. 36. See 
these several titles. 

A better general division, however. for 
praetical purposes, is into three kinds. First. 
tliose hailments which are for tbe bciiofit of 
the bailor, or of some person whom he reprc- 
sents. Second , those lor the benofit of the 
bailee, or some person represented by him. 
Third, those which are for the benefit of 
both parties. 

A radical distinction between a bailment 
and a chattel mortgage is that, by a mort- 
gage, the title is transferred to tlie mort- 
gagee, subject to be revested by performance 
of the condition, but, in case of a bailmeiit, 
the bailor retains the title and parts witli the 
possession for a special purpose; Walker v. 
Staples, 5 Allen (Mass.) 34. See Mortoage. 

A hiring of property for a specific terin is 
a baiiment, though the hirer lias an option 
to purchase before tlie expiration of the 
term; Hunt v. Wyman, 100 Mass. 19S; Col- 
lins v. R. Co., 171 Pa. 243, 33 Atl. 331 ; Railey 
v. Colby, 34 N. H. 29. 66 Am. Dec. 752. A 
telegrapli company receiving a message is 
said to be a bailee for hire and not a coiu- 
mou carrier: Westcrn Union Telegraph Co. 
v. Fontaine, 5S Ga. 433; and to be governed 
by tlie law applieahle to that class of bail- 
ments ealled locatio opcris facicndi ; Pinck- 
ney v. Telegraph Co.. 19 S. C. 71, 45 Ain. 
Rep. 765. See Telegrapii. 
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An agreement by wliich A is to let B liave | 
a horse, in consideration that B will let A 
have another horse, creates an exchange, not 
a bailment; King v. Fuller, 3 Cai. (N. T.) 
152; and where a jeweler’s sweepings were 
delivered under an option to return either 
the product or its equivalent in value, the 
transaetion was held to be either an ex- 
change or a sale; Austin v. Seligman, 21 
Blàtchf. 50G, 1S Fed. 519. 

Where animals are dclivered to be taken 
care of for a certain time, and at the ex- 
piration of that time the same number of 
animals is to be returned, and any increase 
is to be enjoyed by both parties, there is a 
bailment, not a partnership; Robinson v. 
Ilaas, 40 Cal. 474; so one who hired a boat, 
paying its running expenses out of the earn- 
ings and dividing what was left with thè 
owner, was held a bailee, prior to paying the 
expenses and striking a balance; Ward v. 
Thompson, Fed. Cas. No. 17,1G2. 

A contract for hiring teams and carriages 
for a certain time at a certain price, which, 
by its terms, is one of bailment, is not con- 
verted into one of service, so as to render 
the owner liable for the acts of the hirer, 
because the contract provides for the rates to 
be charged upon sub-letting the property and 
limits the territory in which it can be used 
and the kind of work that can be done, and 
because the owner employs an agent to su- 
pervise this branch of his business, to secure 
men to undertake the work and to make con- 
tracts \\i.th them; McColligan v. K. Co., 214 
Pa. 229, 63 Atl. 792, 6 L. R. A. (N. S.) 544, 
112 Am. St. Rep. 739, distinguishing L. R. 
7 C. P. 272; L. R. 23 Q. B. D. 2S1; [1902] 2 
K. B. 38. 

When the identical article is to be returned 
in the same or in sonle altered forrn, the con- 
tract is one of bailment and the title to the 
property is not changed; but when there is 
no obligation to return the specific article 
and the receiver is at liberty to return an- 
other thing of equal value, then the transac- 
tion is a sale; Sturm v. Boker, 150 U. S. 
312, 14 Sup. Ct. 99, 37 L. Ed. 1093. This dis- 
tinction or test of a bailment is recognized 
in Laflin & R. Powder Co. v. Burkhardt, 97 
U. S. 116, 24 L. Ed. 973; Walker v. Butterick, 
105 Mass. 237; Middleton v. Stone, 111 Pa. 
5S9, 4 Atl. 523. 

There are three degrces of care and dili- 
gence required of the bailee, and three de 
grecs of the negligence for which he is re- 
sponsible, according to the purpose and ob 
ject of the bailment, as shown in those three 
classes; and the class serves to designate the 
degree of care, and of the negligenee for 
which he is responsible. Thus, in the first 
elass the bailee is required to exercise only 
slight care, and is responsible, of course, only 
for gross neglect. In the second he is re- 
quired to exercise great care, and is respon- 
sible even for slight neglect In the third 


he is required to exercise ordinary care, and 
is responsible for ordinary neglect. See 
Bailee. 

It has been held in some cases that there 
are, properly speaking, no degrees of negli- 
gence (though the above distinctious have 
been generally maintained in the cases; Edw. 
Bailm. § 61); 11 M. & W. 113; The New 
World v. King, 16 How. (U. S.) 474, 14 L. Ed. 
1019; Perkins v. R. Co., 24 N. Y. 207, 82 Am. 
Dec. 281 ; L. R. 1 C. P. 612. 

When a person receives the goods of an- 
other to keep without recompense, and he 
acts in good faith, keepiug them as his own, 
he is not answerable for their loss or injury. 
As he derives no benefit from the bailment, 
he is responsible only for bad faith or gross 
uegligence; Smith v. Bank, 99 Mass. 605, 97 
Am. Dec. 59 ; 2 Ad. & E. 256; Griffith v. Zip- 
perwick, 2S Ohio St. 3S8; Laforge v. Mor- 
gan, 11 Mart. (O. S.) La. 462; Knowles v. R. 
Co., 38 Me. 55, G1 Am. Dec. 234; Tracy v. 
Wood, 3 Mas. 132, Fed. Cas. No. 14,130; 2 
C. B. 877 ; Bunc v. Dempster, 34 Neb. 426, 
51 N. W. 976; Kincheloe v. Priest, 89 Mo. 
240, 1 S. W. 235, 58 Am. Rep. 117. But this 
obligation may be enlarged or decreased by 
a special acceptance; 2 Kent 565; Story, 
Bailm. § 33 ; 2 Ld. Raym. 910; Ames v. Bel- 
den, 17 Barb. (N. Y.) 515 ; and a spontaneous 
offer on the part of the bailee increases the 
amount of care required of him; 2 Kent 565. 
Knowledge by the bailee of the character of 
the goods; Jones, Bailm. 38; and by the 
bailor of the manner in which the bailee 
will keep them; Knowles v. R. Co., 38 Me. 55, 
61 Am. Dec. 234; are important circum- 
stances. 

A bank (national or otherwise) accustomed 
to keep securities, whether authorized to do 
so by its charter or not, is liable for their 
loss by gross carelessness ; First Nat. Bank 

v. Graham, 79 Pa. 106, 21 Am. Rep. 49; Turn- 
er v. Bank, 26 Ia. 562; Chattahoochee Nat. 
Bank v. Schley, 58 Ga. 369; Gray v. Merri- 

am, 148 111. 179, 35 N. E. 810, 32 L. R. A. 
769, 39 Am. St. Rep. 172; Preston v. Prath- 
er, 137 U. S. 604, 11 Sup. Ct. 162, 34 L. Ed. 
7SS ; see First Nat. Bank v. Bank, 60 N. Y. 
27S, 19 Am. Rep. 181; conPra , Whitney v. 
Bank, 50 Yt. 3S9, 28 Am. Rep. 503. A na- 
tioual bank has power to receive such de- 
posits; National Bank v. Graham, 100 U. S. 
G99, 25 L. Ed. 750. 

So when a person receives an article and 
undertakcs gratuitously some commission in 
rcspect to it, as to carry it from one place 
to another, he is only liable for its injury 
or loss through his gross negligence. It is 
enough if he keep or carry it as he does his 
own property; 6 C. Rob. Adm. 141; Tracy 
v. Wood, 3 Mas. 132, Fed. Cas. No. 14,130; 
and cases above. A treasurer of an associa- 
tion who receives no compensation is only 
liable for gross negligence in paying out 
funds, as he is a gratuitous bailee; Hibernia 
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Building Ass’n v. McGrath, 154 Pa. 29G, 26 
Atl. 377, 35 Am. St. Rep. S2S. See Mandate. 

As to the amount of skill sucli l»ailee must 
possess aud exerei.se, see 2 Kent 509; Story, 
Bailm. § 174; Fellowes v. Gordon, S B. Monr. 
(Ky.) 415; Bcardslee v. Bicliardson, 11 Wend. 
(X. Y.) 25, 25 Am. Dec. 59G; Ferguson v. Por- 
ter, 3 Fla. 27; 11 M. & W. 113; and more 
skill inay be required in cases of voluntary 
offers or special undertakings; 2 Kent 573. 

The borrower, on tbe other hand, wlio re- 
ceives the entire benefit of the bailment, must 
use extraordinary diligence in takiüg care 
of the thing borrowed, and is responsible for 
eveu the slightest neglect; Niblett v. White’s 
Heirs, 7 La. 253; Moore v. Westervelt, 27 
N. Y. 234; 2 Ld. Raym. 909; Ross v. Clark, 
27 Mo. 549; Green v. Hollingsworth, 5 Dana 
<Ky.) 173, 30 Am. Dec. GSO. See Ilagebush v. 
Baglaud, 7S 111. 40. 

Ile must apply it only to the very purposê 
for which it was borrowed; 2 Ld. Raym. 
915; Story, Bailm. § 232; cannot permit 
any other person to use it; 1 Mod. 210; Wil- 
cox v. Ilogan, 5 Ind. 54G; Sarjeaut v. Blunt, 
16 Johns. (N. Y.) 7G; cannot keep it beyond 
the time limited; Wheelock v. Wheelwright, 
5 Mass. 104; and cannot keep it as a pledge 
for demands otherwise arising against the 
bailor; 2 Kent 574. See 9 C. & P. 383; Charn- 
berlin v. Cobb, 32 Ia. 1G1. 

A borrower cannot rccover for injuries 
caused by a defect in the thing borrowed, 
where such defect is hidden and the bailor 
had no knowledge of it; [1S99] 1 Q. B. D. 
145. In a bailment for hire it is said to be 
the duty of the bailor to use due care to fi’ud 
hidden defects; G Q. B. Div. 6S5. The ob- 
ligation of the leuder goes no further than 
to make known to tlie borrower a defect in 
the subject matter of the bailment should he 
know of the existence of such defect; he is 
not liable for an injury caused by a defect, 
even if he might have known of it; G II. & 
N. 329; 8 El. & Bl. 1035; Gagnon v. Dana, 
G9 N. H. 2G4, 39 Atl. 9S2, 41 L. R. A. 3S9, 
76 Am. St. Rep. 170; but if he knows of a 
defect and by gross negligence omits to in- 
form the borrower of it, an action may be 
maintained ; G8 L. J. Q. B. N. S. 147. 

When the property has beon lost or de- 
stroyed without fault on his part, he is not 
responsible to the owirer; Clark v. U. S., 95 
U. S. 539, 24 L. Ed. 51S; Sun Printing & 
Publishing Ass’n v. Moore, 1S3 U. S. 653, 
22 Sup. Ct. 240, 46 L. Ed. 3GG; but when he 
contracts eithcr expressly or by fair implica- 
tion to return the thing even though it lias 
been lost or destroyed witliout negligeuce on 
the bailee’s part, such contract must be en- 
forced according to its terms; Sturm v. Bo- 
ker, 150 U. S. 312, 14 Sup. Ct. 99, 37 L. Ed. 
1093; Sun Printing & Publishing Ass’n v. 
Moore, 1S3 U. S. G54, 22 Sup. Ct. 240, 46 L. 
Ed. 3GG. 

In the third class of bailments under the 
division here adopted, the benefits derived 


from the contract are reciprocal: it is ad- 
vantageous to both parties. In the case of a 
pledge given on a loan of money or to secure 
the payment of a debt, the one party gains 
a credit and the otlier security by tlie con- 
tract. And in a bailment for hire, one party 
acquires the use of the thing bailed and the 
other the price paid therefor: the advantage 
is mutual. So in a bailment for labor aud 
services, as when one person delivers mate- 
rials to another to be manufaetured, the 
bailee is paid for his services and the owner 
reccives back his property enhanced in val- 
ue by the process of manufacture. In these 
and like cases the parties stand upon an 
equal footing: there is a perfect mutuality 
between them. And therefore the bailee can 
only be held responsible for the use of ordi- 
nary care aud common iirudeuce in the pres- 
ervation of the property bailed ; Knapp v. 
Curtis, 9 Wend. (N. Y.) G0; 5 Bingh. 217; 
Bakwell v. Talbot, 4 Dana (Ky.) 217; Fulton 
v. Alexander, 21 Tex. 148; Mayor and Coun- 
cil of Columbus v. Howard, G Ga. 213 ; Brown 
v. Waterman, 10 Cush. (Mass.) 117. A bailee 
for hire is supposed to take such care of 
property as a reasonably prudent man would 
of his own; Cloyd v. Steiger, 139 111. 41, 2S 
N. E. 9S7. 

The comrnon law does not recognize the 
rule of the civil law tliat tlie bailor for hire 
is bouud to keep the thing in repair, and in 
the absence of provision the question as to 
which party is bound to repair depeuds 
largely on custom and usage; Central Trust 
Co. of New Y T ork v. Ry. Co., 50 Ped. S57. 

The depositary or mandatary has a right 
to the possession as against everybody but 
the true owner; Story, Bailm. § 93; Pitt v. 
Albritton, 34 N. C. 74; 4 E. L. & Eq. 43S; 
see McMahon v. Sloan, 12 Pa. 229. 51 Am. 
Dec. 601; but is excused if he delivers it to 
tlie person who gave it to him, supposing him 
the true owner; Nelson v. Iverson, 17 Ala. 
21G; and may maintain an action against a 
wrong-doer; 1 B. & Ald. 59 : Chamberlain 
v. West, 37 Minn. 54, 33 N. W. 114. 

It is conteiuled by Story that a mere de- 
pository has no special property in the de- 
posit, but a custody only; Story, Bailm. §§ 
93, 133, citing Norton v. People, S Cow. (N. 
Y.) 137; Com. v. Morse. 14 Mass. 217; and 
that there is a clear distinction between the 
custody of a thing and the propert.v, wheth- 
er general or special, in a tliing; 1 Terrn G5S. 
If a depository has a special property in the 
depo."it, it must be equally true that every 
other bailee has, and imleed that every per- 
son who lawfully has the custody of a tliing. 
with the assent of the owner, has a special 
property in it. Under such circumstances, 
the distinction between a special property 
and a mere custody would seem to be almost, 
if not entirely, evauescent; Story, Bailm. § 
93 a, citing the leading case of Hartop v. 
Iloare, 3 Atk. 44, where certain jewels en- 
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closed in a sealed paper and scalcd bag bad 
been placed by thc owncr with a jeweller for 
safe custody, and the latter afterwards 
broke the seals aud pledged the jewels to 
Iloare for au advance of money. The owner 
brought suit agaiust the pledgce and the 
court held, first, that the delivery to the 
jcweller was a merc naked bailment for the 
use of the bailor, and the jeweller was a 
mere dcpository, having no gcneral or special 
property in the jewels, aud no right to dis- 
pose of them; secoudly, that as tlie pledge 
by the jeweller was wrongful, the refusal by 
the defeiulant to deliver the jewels to the 
owncr was a tortious couvcrsion. In a crit- 
icism on this view, it has becn said that that 
case does not constitute a suflicicnt authority 
for deuyiug the bailee’s right to a special 
property in the bailinent; that although the 
jeweller came into possession of the jewels 
l).v right originally, yet when lie broke the 
seals and took them out of tlie bag, he was 
possessor mala fide; and that from this it 
liiight be inferred that tlie principle was ad- 
mitted that. as respects third persons, a de- 
pository has a special property, as otlier- 
wise tliere is no pertinency in resting the 
want of it on the circumstances of his break- 
ing the seals and taking the jewels out of 
the envelopes, and thereby divesting himself 
of tlie spec-ial property he origiually had, and 
in fact ceasing to be a bailee; 16 Am. Jur. 
2S0. Sir William Joues says: “The general 
bailec has unquestionably a limited property 
in tlie goods entrusted to his care;” Jones, 
Bailm. SO; and Lord Coke says: “Bailmeut 
maketh a privity. If one has goods as bailce 
where lie hath only a possession, and no 
property, yet he shall have an action for 
them;” 2 Bulst. 306. If his possession be 
violated he may maintain trespass or tro- 
ver; Waterman v. Robiuson, 5 Mass. 303, 
where it was held that he had no special 
property by which he could maintain re- 
plevin. 

A bailee of an officer in cascs of an attacb- 
ment of property has a sulficient property 
to maintain an action against a stranger for 
any dispossession or injury to the goods at- 
tached; Odiorne v. Colley, 2 N. II. 70, 0 Am, 
Dec. 39; Bender v. Manning, 2 N. II. 2S9. 

A borrower has no property in the thing 
borrowed, but may protect his possession by 
an aetion against the wrong-doer; 2 Bingh. 
173; Ilurd v. West, 7 Cow. (N. Y.) 752. As to 
the property in case of a pledge, see Puedge. 

In bailments for storage the bailee ac- 
ciuires a right to dcfend the property as 
against third parties and strangers, and is 
answerable for loss or injury occasioned 
through his failure to exercise ordinary 
care. See Warehouseman; Tkover. 

As to the lien of warehousemeu and wharf- 
ingers for their eljarges on the goods stored 
with them, see Lien. 

The hire of things for use trausfers a spe- 


cial property in them for the use agreed up- 
on. The price paid is the consideration for 
thc use: so that the hircr becomes the tem- 
porary proprietor of the things bailed, and 
has the right to detain them from the geu- 
cral owner for the term or use stipulated for. 
It is a contract of letting for hire, analogous 
lo a lease of real estate for a given term. 
Edw. Bailm. § 325. See Hire. 

In a general sense, the hire of labor and 
serNuces is the essence of every species of 
bailinent in which a compensation is to be 
paid for care and attention or labor bestow- 
cd upon the things bailed. The coutracts of 
warehousemeu, carriers, forwarding and com- 
mission merchants, factors, and other agents 
who receive goods to deliver, carry, keep, for- 
ward, or sell, are all of this nature, and in- 
volve a hiring of services. In a more limited 
sense, a bailment for labor and services is a 
contract by which materials are delivered to 
an artisan, mechanic, or manufacturer to be 
made into some new form. The title to the 
property remains in the party delivering the 
goods, and the workman acquires a lien upon 
them for services bestowed upon the proper- 
ty. Cloth delivered to a tailor to be made up 
iuto a garment, a gem or plate delivered to a 
jeweller to be set or engraved, a watch to 
be repaired, may be taken as illustrations of 
the contract. The owner, who does not part 
with liis title, may come and take his prop- 
erty after the work has been done; but the 
workmau lias his lien upon it for his reason- 
able compensation. 

Where property is temporarily in charge 
of an incidental bailee such as a shopkeeper, 
restaurant keeper, barber, bathhouse pro- 
prietor, or the like, as an ineident to his geu- 
eral business, the liability of the bailee does 
not differ in. any respect from that of other 
bailees for hire; Tombler v. Koelling, 60 
Ark. 62, 28 S. W. 795, 27 L. R. A. 502, 46 Am. 
St. Rep. 146; Dilberto v. Harris, 95 Ga. 571, 
23 S. E. 112; Donlin v. McQuade, 61 Mich. 
275, 2S N. W. 114; Bunnell v. Stern, 122 N. 
Y. 539, 25 N. E. 910, 10 L. R. A. 4S1, 19 Am. 
St. Rep. 519; Buttman v. Denuett, 9 Misc. 
462, 30 N. Y. Supp. 247; Woodruff v. Paint- 
er, 150 Pa. 91, 24 Atl. 621, 16 L. R. A. 451, 30 
Am. St. Rep. 786; Goff v. Wanamaker, 25 W. 
N. C. (Pa.) 35S; Walpert v. Bohan, 126 Ga. 
532, 55 S. E. 181, 6 L. R. A. (N. S.) 828, 115 
Am. St. Rep. 114, 8 Ann. Cas. 89; but see 
Powers v. O’Neill, 89 Huu 129, 34 N. Y. 
Supp. 1007; and contributory negligence on 
thc part of the bailor in such cases may re- 
lieve the bailee from iiability; Powers v. 
O’Neill, 89 Hun 129, 34 N. Y. Supp. 1007. An 
innkceper who eonducts a public bath house 
as an incident to his business is not liable 
to a guest as an innkeeper, but as a bailee 
for liire; Walpert v. Bohan, 126 Ga. 532, 55 
S. E. 181, 6 L. R. A. (N. S.) 828, 115 Am. St. 
Ilep. 114, 8 Ann, Cas. S9; Minor v. Staples, 
71 Mc. 316, 36 Am. Rep. 318. It is said that 
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the iinplied contract on the part of a shop- 
keeper (the consideration for which is the 
chanee of profit) that, if customers corne to 
the store, no harm that can reasonabl 3 r be 
averted shall overtake them, must be held 
to extend to the safety of such property as 
the customers necessarily or habitually car- 
ry with them ; Woodruff v. Painter, 150 Pa. 
91, 24 Atl. 621, 16 L. R. A. 451, 30 Am. St 
Rep. 7SG; and that the proprietor should 
provide a safe place for the keeping of such 
propcrty when the customer while trying on 
apparel must necessarily lay aside his own ; 
Bunnell v. Stern, 122 N. Y. 539, 25 N. E. 910, 
10 L. R. A. 4S1, 19 Am. St. Rep. 519; but 
see Wamser v. Browniug, King & Co., 187 
N. Y. S7, 79 N. E. SGl, 10 L. R. A. (N. S.) 314, 
where tlie customer knowing the clerks to be 
busv, proeeeded to wait on himself, knowing 
tliere was no one but himself to watch the 
garments he laid aside. 

When the business of the bailee implies 
skill, a want of such skill as is eustomary in 
his calling will render him liable as for gross 
negligence; Western Union Tel. Co. v. Blanch- 
ard, GS Ga. 299, 45 Am. Rep. 4S0; Stauton 
v. Bell, 9 N. C. 145, 11 Am. Dec. 744; even 
though the bailment is for the sole benefit of 
the bailor and the hailee receives no compen- 
sation; Couner v. Winton, S Ind. 315, G5 Am. 
Dec. 7G1. 

As to the duties and liabilities of common 
carriers and innkeepers, see those titles. As 
to warehouse receipts, see that title. See 
Deposit; Mandate; Hire; Agistor; Sale; 
Rolling Stock ; Liln. 

BA1L0R. He who bails a thing to an- 
other. 

The bailor must act with good faith to- 
wards tlie bailee ; Story, Bailm. § 74; per- 
mit him to enjoy tlie thing bailed according 
to contraet; and in some bailments, as hir- 
ing, warrant the title and possession of-the 
thing hired, and, probably, keep it in suit- 
able order and repair for the purpose of the 
bailment; Story, Bailm. § 38S. 

BAIRN’S PART. See Legitim. 

BAITING. To bait is to attack with vio- 
lence; to provoke and harass. 2 A. & E. 
Encyc. G3 ; L. R. 9 Q. B. 3S0. 

BAL/ENA. A large fisli, called by Black- 
stone a whale. Of this tlie king had the 
head and the queen tlie tail as a perquisite 
whenever one was taken on the coast of 
England. Prynne, Ann. Reg. 127 ; 1 Bla. 
Com. 221. 

BALANCE. The amount which remains 
due by one of two persons, who have been 
dealing together, to tlie other, after the set- 
tlement of tlieir accounts. 

In the case of mutual debts, the balanee 
only can be recovered by the assignee of an 
insolvent or the executor of a deceased per- 
son. But this mutuality must have existed 


at the time of the assignment by the insolv- 
ent, or at the death of the testator. 

It is often used in the seuse of residue or 
remainder; Ixjpez v. Lopez, 23 S. C. 2G9; 
Skinner v. Lamb, 25 N. C. 155. 

The term gcncral balance is sometimes 
used to signify the difference whieh is due 
to a party claiming a lieu on goods in his 
hands for work or labor done, or money ex- 
pended in relation to those and other goods 
of the debtor; 3 B. & P. 4S5; 3 Esp. 26^; 
McWilliams v. Allan, 45 Mo. 573. 

The phrase “net balance" as applied to the 
proceeds of the sale of stock means in com- 
mercial usage the balance of the proceeds 
after deducting the expenses incident to the 
sale; Evans v. Waln, 71 Pa. 74. 

BALANCE 0 F P0WER. In I nternational 
Law. A distribution and an opposition of 
forces, forming one system, so that no state 
shall be in a position, eitlier alone or united 
with others, to imjjose its will on any other 
state or interfere with its independence. Or- 
tolan. 

BALANCE SHEET. A statement made bv 
merchants and others to show the true state 
of a particular business. A balance sheet 
should exhibit all the balances of debits and 
credits, also the value of merchandise, and 
the result of the whole. 

BALDI0. In Spanish Law. Vacant land 
having no particular owner, and usually 
abandoned to the public for the purposes of 
pasture. 

BALE. A quantity or pack of goods or 
merchandise, wrapped or packed in cloth and 
tightly corded. Wharton. 

A bale of eotton means a bale compressed 
so as to occupy less space than if in a bag; 
2 Car. & P. 525. 

BALIUS. In Civil Law. A teacher; oue 
who has the care of youth; a tutor; a guard- 
ian. Du Cange, Bajultis ; Spelman. Gloss. 

BALIVA (spelled also Balliva). Equiva* 
lent to Balivatus. Balivia. a bailiwick; the 
jurisdiction of a sheriff; the whoie dlstrict 
within which the trust of the sheriff was to 
be executed. Cowell. Oecurring in the re- 
turn of the sheriff, non est invcntus in bailiva 
mca (he has uot been found in my baili- 
wick) ; afterwards abbreviated to the siniple 
non est inventus ; 3 Bla. Com. 2S3. 

BALLAST. That whicli is used for trim- 
ming a sliip to bring it down to a draft of 
water propcr and safe for sailing. Great 
Western Ins. Co. v. Thwiug, 13 WalL (U. S.) 
G74, 20 L. Ed. G07. 

BALLASTAGE. A toll paid for the privi- 
lege of taking up ballast from tiie bottom 
of the port. This arises from the propertv 
in the soil; 2 Chitty. Conim. Law 1G. 

v 

BALLIUM. A fortress or bulwark; also 
bail. Cunningham. 


v 
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BALLIVO AMOVENDO (L. I>at. for re- 
moving a bailiff). A writ to remove a bailiff 
out of his office. 

BALLOT. Originally a ball used in vot- 
ing; lience, a piece of paper, or other thing 
used for the same purpose; whole amount of 
votes cast. 

The act of voting by balls or tickets. 
Webster. 

A ballot or ticket is a single plece of paper 
containing the names of the candidates and 
the offices for which they are running. Peo- 
ple v. Ilolden, 2S Cal. 136. See Election. 

BAN. In Old English and Civil Law. A 

proclaraation; a public notice; the announce- 
ment of an intended marriage. Cowell. An 
excommunication; a curse, publicly pro- 
nounced. A proclamation of silence made by 
a crier in court before the meeting of cham- 
pions in eombat. Cowell. A statute, edict, 
or command; a fine, or penalty. 

An open field ; the outskirts of a village; 
a territory endowed with certain privileges. 

A summons; as arriere ban. Spelman, 
Gloss. 

In French Law. The right of announcing 
the time of moving, reaping, and gathering 
the vintage, exercised by certain seignorial 
lords. Guyot, Rêp. ZJniv. 

BANALITY. In Canadian Law. The right 
by virtue of which a lord subjects his vassals 
to grind at his rnill, bake at his oven, etc. 
Used also of the region within which this 
right applied. Guyot, Rêp. üniv. It pre- 
vents the erection of a mill witliin the seign- 
orial limits; 1 Low. C. 31; whether steam 
or water; 3 Low. C. 1. 

BANC (Fr. bench). The seat of judg- 
ment; as, banc le roy, the king’s bench; 
banc le common pl&as , the bench of common 
pleas. 

The meeting of all the judges, or such as 
may form a quorum, as distinguished from 
sittings at Kisi Prius: as, “the court sit in 
bancP Cowell. 

BANCI NARKATORES. Advocates; coun- 
tors; serjeants. Applied to advocates in the 
common pleas courts. 1 Bla. Com. 24. 

BANCUS (Lat.). A bench; the seat or 
bench of justice; a stall or table on which 
goods are exposed for sale. Often used for 
the court itself. 

A full bench, when all the judges are 
present. Cowell; Spelman, Gloss. 

The English court of common pleas was 
formerly called Bancu-s. Viner, Abr. Courts 
(M). See Bench ; Common Bencii. 

BANCUS REGIN/E (Lat.). The Queen’s 
Bench. 

BANCUS REGIS (Lat.). Thè King’s 
Bench; the supreme tribunal of the king 
after parliament. 3 Bla. Com. 41. 

In banco regis, in or before the court of 
king’s bench. 


The king has several times sat in his own 
pcrson on the bench in this court, and all 
the proceedings are said to be coram rege 
ipso (before the king himself). But James 
I. was not allowcd to deliver an opinion 
although sitting in banco regis. Viner, Abr. 
Courts (II L) ; 3 Bla. Com. 41; Co. Litt. 
71 C. 

BANDIT. A man outlawed; one under 
ban. 

BANE. A malefactor. Bracton, L 1, t 8, 
c. 1. 

BANISHMENT. A punishment inflicted 
upon crimiuals, by compelling them to quit 
a city, place, or country for a specified period 
of time, or for life. See Cooper v. Telfair, 
4 Dall. (U. S.) 14, 1 L. Ed. 721. It is syn- 
onymous with exilement and imports a com- 
pulsory loss of one’s country. 3 P. Wms. 38. 

BANK (Anglicized form of bancus, a 
bench). The bench of justice. 

Sittings in banlc (or banc). An official 
meeting of four of the judges of a common- 
law court. Wharton, Lex. 

Used of a court sitting for the determination of 
law points, as distinguished from nisi prius sittings 
to determine facts. 3 Bla. Com. 28, n. 

Bank le Roy. The king’s beneh. Finch, 
198. 

The bank of the sea is the utmost border 
of dry land. Callis, Sewers 73. 

In Commercial Law. A place for the de- 
posit of money; Oulton v. Institution, 17 
Wall. (U. S.) 118, 21 L. Ed. 618. See Curtis 
v. Leavitt, 15 N. Y. 166; Pratt v. Short, 79 
N. Y. 440, 35 Am. Rep. 531; People v. R. Co., 
12 Mich. 3S9, 86 Am. Dec. 64. 

The business of banking, as defined by law 
and custom, consists in the issue of notes 
payable on demand intended to circuiate as 
money when the banks are banks of issue; 
in receiving deposits payable on demand; in 
discounting commercial paper; making loans 
of rnoney on collateral security; buying and 
selling bills of exchange; negotiating loans, 
and dealing in negotiable secunties issued 
by the government, state and national, and 
municipal and other corporations. Mercan- 
tile Bank v. New York, 121 U. S. 138, 156, 7 
Sup. Ct. 826, 30 L. Ed. 895. 

Banks are said to be of thrêe kinds, viz.; 
of deposit, of discount , and of circulation , 
they generally exercise ali these functions; 
Oulton v. Sav. Soc., 17 W T all. (U. S.) 118, 21 
L. Ed. 61S. 

It was the custom of the early mouey-changers to 
transact their business in public places, at the 
doors of churches, at markets, and, among the Jews, 
in the temple (Mark xi. 15). They used tables or 
benches for their convenience in counting and as- 
sorting their coins. The table so used was called 
banche, and the traders themselves, bankers or 
benchers. In times still more ancient, their benches 
was called cambii, and they themselves were called 
cambiators. Du Cange, Cambii. 

The issue of paper In the similitude of 
bank notes and intended to circulate is an 
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act of banklng; People v. R. Co., 12 Mich. 
3S9, SG Am. Dec. G4; so Is keeping an office 
to discount notes; People v. Bartow, G Cow. 
(N. Y.) 290; but not if the party only lends 
his own money; People v. Brewster, 4 Wend. 
(N. Y.) 49S; nor is merely receiving money 
on dcposit; State v. Ins. Co., 14 Ohio G; 
contra, Com. v. Sponsler, 1G Co. Ct (Pa.) 
11G. 

A corporation loaning its own money on 
mortgages is not a banking corporation; Ore- 
gon & W. Trust Inv. Co. v. Rathburn, G Sawy. 
32, Fed. Cas. No. 10,555; nor a firm which 
does not lend money (except on landed se- 
curity), discount paper or buy or sell 
drafts; Scott v. Burnham, 5G 111. App. 30. 
An unincorporated bank owned by a private 
individual is not a legal cntity, though it is 
conducted by a so-called president and cash* 
ier; Longfellow v. Barnard, 59 Neb. 455, 81 
N. W. 307; to the same effect, In re Purl’s 
Estate, 147 Mo. App. 105, 125 S. W. S49. 

See National Banks; Bank Note; Dis- 
count; Guarantee Fund; Check; Cashier; 
Director; Deposit; Officer; Savings Bank. 

BANK ACCOUNT. A fund which mer- 
chants, traders, and others have deposited 
into the common cash of some bank, to be 
drawn out by checks from time to time as 
the owner or depositor may require. 

BANK CHARGES. This term fn an aetion 
on a bill of exchnnge is equivalent to ex- 
penses of noting and may be especially en- 
dorsed as a liquidated demand; [1S93] 1 Q. 
B. 31S. 

BANKCREDIT. A credit with a bank by 
which, on proper security given to the bank, 
a person receives liberty to draw to a cer- 
tain extent agreed upon. In Scotland also 
called a cash account. Such credits were 
long a distinctive feature of Scotch banking. 
Cent. Dict. 

BANK NOTE. A promissory note, payable 
on demand to the bearer, made and issued 
by a person or persons acting as bankers and 
authorized by .law to issue such notes. The 
definition is confined to notes issucd by in- 
corporated banks in 2 Dan. Neg. Inst. § 1GG4. 
See 2 Pars. Bills & N. 88. Bank bills and 
bank notes are equivalent terms, even in 
criminal cases; Eastman v. Com., 4 Gray 
(Mass.) 416. The power thus to issue is 
not inherent or essential in banking business, 
and is not necessarily implied from the con- 
ference of a general power to do banking 
business. It must be distinctly, and in terms 
conferred In the incorporating act, or It will 
not be enjoyed. Morse, Banking, c. viii.; 11 
Op. Att.-Gen. 334. 

Tlie notes of national bauks have supplant- 
ed those of state banks at the present time. 

For many purposes they are not looked 
upon as common promissory notes, and as 
mere evidences of debt. In the ordinary 
transactions of business they are recognized 


by general consent as eash. The business of 
issuing them being regulated by law, a cer- 
tain credit attaches to them, that renders 
them a convenient substitute for money; 
Smith v. Strong, 2 Ilill (X. Y.) 241. Tliey 
may be reissued after payment; Chalrn. Bills 
of Exch. 2G7. 

The practice ls, therefore, to use them as 
money ; and they are a good tender, unless 
objected to; Snow v. Perry, 9 Pick. (Mass.) 
542; Jefferson County Bank v. Chapman, 19 
Johns. (X. Y.) 322; Felter v. Weybright, S 
Ohio 1G9; Hoyt v. Byrnes, 11 Mc. 475; Ball 
v. Stanley, 5 Yerg. (Teun.) 199, 2G Am. Dec. 
2G3; Seawell v. Ilenry, G Ala. 22G; 5 Dowl. 
& R. 2S9. Tlicy pass under the word “mon- 
ey” in a will, and, generally speaking, they 
are treated as cash; Mechanics* & Farmers’ 
Bank v. Smith, 19 Johns. (X. Y.) 115; but 
see Armsworth v. Scotten, 29 Ind. 495, as to 
their receipt by a sheriff in payment of an 
execution. When payment is made in bank 
notes, they arè treated as cash and receipts 
are given as for cash; Morris v. Edwards, 1 
Ohio 1S9; Edwards v. Morris, 1 Ohio 524; 
Morrill v. Brown, 15 Pick. (Mass.) 177; 
Bradley v. Ilunt, 5 G. & J. (Md.) 54, 23 Am. 
Dec. 597; Governor v. Carter, 10 N. C. 32S, 
14 Am. Dec. 5SS; Scott v. Com., 5 J. J. Marsh. 
(Ky.) G43; 1 Sch. & D. 31S, 319; Tancil v. 
Seaton, 28 Gratt. (Va.) 605. 2G Am. Rep. 3S0; 
1 Burr. 452. It has been held that the pay- 
ment of a debt in bank notes discharges the 
deht; Bayard v. Shunk, 1 W. & S. (Pa.) 92, 
37 Am. Dec. 441; Pearson v. Gayle, 11 Ala. 
2S0; 2 Dan. N'eg. Inst. § 1G7G; Edmunds v. 
Digges, 1 Gratt. (Va.) 359, 42 Am. Dee. 5G1 ; 
but not when the payer knew the bank was 
insolvent. The weight of authority is 
against the doctrine of the extinguishment of 
a debt by the delivery of bank notes which 
are not paid, when duly presented, in reason- 
able time. But it is undoubtedly the duty of 
the person receiving them to present them 
for payment as soon as possible; Gilinan v. 
Peck, 11 Vt. 51G, 34 Am. Dec. 702 ; Fogg v. 
Sawyer, 9 N. H. 3G5; President, etc., of 
Bank of U. S. v. Bank, 10 Wheat. (U. S.) 
333, 6 B. Ed. 334; Y r oung v. Adams, 6 Mass. 
1S2; Houghton v. Adams, 1S Barb. (N. Y.) 
545; Westfall, Stewart & Co. v. Braley. 10 
Ohio St. 1SS, 75 Am. Dec. 509; Frontier 
Bank v. Morse, 22 Me. SS, 38 Am. Dec. 2S4; 
Townsends v. Bank, 7 Wis. 1S5; 6 B. & C. 
373. 

Bank notes are governed by the rules ap- 
plicable to other ndgotiable paper. They 
are assignahle by delivery; Rep. t . Ilard. 
53; President, etc., of Micliigan State Bank 
v. Hastings, 1 Dougl. (Mich.) 236, 41 Am. 
Dec. 549. The holder of a note Is entitled to 
payment, and cannot be affected l>y the fraud 
of a foriner holder, unless he is proved privy 
to the fraud; 1 Burr. 452; Sylvester v. Gi- 
rard, 4 Rawle (Pa.) 1S5; Worcester Couuty 
Bank v. Bank, 10 Cush. (Mass.) 4SS, 57 Am. 
Dec. 120; 2 Dan. Xeg. Instr. § 1GS0; Olm- 
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stead v. Bank, 32 Conn. 27S, S5 Am. Dec. 2G0. 
Tbe bona fide holder who has received them 
for value is protected in their possession 
even against a real owner from whom they 
have been stolen. rayment in forged bank 
notefc is a nullity; Pindairs Ex’rs v. Bank, 

7 Leigh (Va.) 617; Ilargrave v. Dusenberry, 

9 N. C. 326; Ramsdale v. norton, 3 ra. 330; 
Eagle Bank of New Tlaven v. Smith, 5 Conn. 
71, 13 Am. Dec. 37; hut the taker of such 
must give proiupt notice tliat they are coun- 
terfeit, and oft’er to return them; Simms v. 
Clark, 11 111. 137. But where the bank itself 
receives notes purporting to be its own, and 
tliey are l’orged, it is otherwise; President, 
etc., of Bank of U. S. v. Bank, 10 Wbeat. (TJ. 
S.) 333, 6 L. Ed. 334. See 6 B. & C. 373. 
If a note be cut in two for transmission by 
mail, and one half be lost, the bona fidc hold- 
er of the other half can recover the whole 
amount of tlie note: Hinsdale v. Bank, 6 
Wend. (N. Y.) 37S; Bank of Virginia v. 
Ward, 6 Munf. (Va.) 166; Farmers’ Bank of 
Virginia v. Keynolds, 4 Itand. (Va.) 1S6; 
Dan. Neg. Inst. § 1696. 

At comrnon law, as choses in action, bank 
notes could not be taken in execution; 9 Cro. 
Eliz. 746. Tlie statute laws of the several 
states, or custom, have modified the common 
law in this respect, and in many of them 
they can be taken on execution; Spencer v. 
Blaisdell, 4 N. H. 198, 17 Am. Dec. 412; Mor- 
rill v. Brown, 15 Pick. (Mass.) 173; Lovejoy 
v. Lee, 35 Vt. 430. 

BANK STOCK. The capital of a bank. In 
England tbe sum is applied chiefly to the 
stock of the Bank of England. 

BANKABLE. Bank notes, checks, and oth- 
er securities for money received as cash by 
banks in the place where the word is used. 

In the United States, the notes issued by the 
national banks have taken the place of those for- 
merly issued by banks incorporated under state 
laws. The clrculation of these notes being secured 
by United States bonds deposited with the treas- 
urer of the United States, they are received as 
bankable money without regard to the locality of 
the bank issuing them. See U. S. Rev. Stat. § 
5133; Veazle Bank v. Fenno, 8 Wall. (U. S.) 533, 19 
L. Ed. 482. 

BANKER’S NOTE. A promissory note 
given by a private banker or banking insti- 
tution, not incorporate, but resembling a 
bank note in all other respects. 6 Mod. 29; 
3 Chit. Comtn. Law 590. 

BANKRUPT. Originally and strictly, a 
trader who secretes himself or does certain 
other acts tending to defraud his creditors. 
2 Bla. Com. 471. 

A broken-up or ruined trader. Everett v. 
Stone, 3 St. 453, Fed. Cas. No. 4,577. 

By modern usage, an insolvent person. 

A person wbo bas done or suffered to be 
done some act wbich is by law declared to 
be an act of bankruptcy. 

The word is from tbe Italian banca rota, 
tbe custom being in the middle ages to break 
tbe benches or counters of merchants wbo 


failed to pay tbeir debts. Voltaire, Dict. 
Phil. voc. sig. Banqueroute; Saint Bennet 
Dict. Faillcte. 

In tbe English law there were two char- 
acteristics whicb distinguislied bankrupts 
from insolvents: tbe former must bave been 
a trader and the object of tbe proceedings 
against, not by, him. Originally thc bauk- 
rupt was considered a criminal; 2 Bla. 
Com. 471; and the proceedings were only 
against fraudulent traders; but tbis distinc- 
tion has been abolished by tbe later English 
bankruptcy acts, altbougb in some respectu 
traders and non-traders continued to be put 
on a different footing; Mozl. & W. Law Dict. 
As used in American law, tbe distinction 
between a bankrupt and an insolvent is not 
generally regarded. Act of Congress of 
Marcb 2, 1867, and Act of June 22, 1874 
(botb now repealed). On tbe continent of 
Europe tbe distinction betweeh bankrupt and 
insolvent still exists; Holtz. Encyc. voc. sig. 
Bankerott. Under tbe constitution of tbe 
United States tbe Federal government has 
power to pass a uniform bankrupt law. The 
meaning of bankrupt as used in the consti- 
tution was not tbe technical early Englisb 
one, but was commensurate witb insolvent; 
Kunzler v. Kobaus, 5 Hill (N. Y.) 317. In 
the first bankrupt law of Apr. 4, ISOO, re- 
pealed Dec. 19, 1S03, tbe word bankrupt was 
used in the old English sense. Tbe distinc- 
tion, however, became less observed; Mar- 
shall, C. J., in Sturges v. Crowninshield, 4 
Wbeat. (U. S.) 122, 4 L. Ed. 529; 2 Kent 
390; and was finally abandoned and broken 
down by the act of Aug. 19, 1841, wbich was 
a union of both species of laws, including “all 
persons whatsoever.” Tbe constitutionality 
of tbe voluntary part of tbe act was much 
contested, but was fully sustained; Kunzler 
v. Kobaus, 5 Hill (N. Y.) 317; McCormick 
v. Pickering, 4 N. Y. 2S3. (For the reasons 
assigned contra, see Sackett v. Andross, 5 
Hill [N. Y.] 327.) 

Tbe only substantial difference between 
a strictly bankrupt law and an insolvent law 
lies in tbe circumstance that the forrner 
affords relief upon the application of the 
creditor, and the latter upon the application 
of the debtor. In the general character of 
the remedy there is no difference, however 
much the modes by which the remedy may 
be administered may vary. But even in 
the respect named there is no difference in 
this instance. The act of congress (1867) 
was both a bankrupt act and an insolvent 
act by Oefinition, for it afforded relief upon 
the application of either the debtor or the 
creditor, nnder the heads of voluntary and 
involuntary bankruptcy; Martin v. Berry, 37 
Cal. 222. 

A state has authority to pass a bankrupt 
law, provided such law does not impair the 
obligation of contracts, and provided there 
be no act of congress in force to establish a 
uniform system of bankruptcy, conflicting 
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wlth such law; McMillan v. McNeill, 4 
Wheat. (U. S.) 20D, 4 L. Ed. 5u2; Odgen v. 
Saunders, 12 Wheat. (U. S.) 213, 0 L. Ed. 
GOG. 

A state bankrupt law so far as it attempts 
to discliarge the contract is uuconstitutional; 
McMillan v. McNeill, 4 Wkcat. (U. S.) 2<10, 

4 L. Ed. o32; Sturges v. Crowuinskield, 4 
Wheat. (U. S.) 122, 4 L. Ed. 520; Farlners , 
& M. Bank v. Smitb, G Wheat. (U. S.) 131, 

5 L. Ed. 224; wkether passed hefore or after 
the debt was created; McMillan v. McNeill, 
4 Wheat. (U. S.) 200, 4 L. Ed. 552; or whcre 
the suit was in a state of which both parties 
were citizens, and in which they resided 
until suit, and where the contract was made; 
Fanners’ & ISI. Bank v. Smitk, G Wheat. (U. 
S.) 131, 5 L. Ed. 224; but a bankrupt or 
insolvent law of a state which discharges 
the person of the debtor and his further 
acquisitions of property is valid, though a 
discharge under it cannot be pleaded in bar 
of an aetion by a citizen of another state 
in the courts of the Unitcd States or of any 
other state; Odgen v. Saunders, 12 Wheat. 
(U. S.) 213, G L. Ed. GOG. Every state law is 
a bankrupt law in substance and fact, that 
causes to he distributed by a tribunal the 
property of a debtor among his creditors; 
and it is especially such if it causes the 
debtor to be discharged from his contracts, 
so far as it can do so; Nelson v. Carland, 1 
IIow. (U. S.) 2G5, and note, 11 L. Ed. 12G. 
When tlie United States statute is also an 
insolvent law acting upon the same persons 
and cases as the state insolvent law, the 
latter is suspended when tke United States 
statute goes into operation ; Nelson v. Car- 
land, 1 How. (U. S.) 2G5, 11 L. Ed. 12G; Ex 
parte Eames. 2 Sto. 320, Fed. Cas. No. 4,237, 
but the state law inay he still in force as to 
a class of iusolvents not included in the Fed- 
eral act; Ilerron Co. v. Superior Court, 13G 
Cal. 279, GS Pac. S14, S9 Aui. St. Rep. 124. 
If the state court has acquired jurisdiction 
under a state statute, and is actually* set- 
tlihg the debts and distributing the assets of 
the insolvent before or at the date at which 
tlie Federal law takes effect, it may proceed 
to a final conclusion of tlie .case; Judd v. 
Ives, 4 Metc. (Mass.) 401; Martin v. Berry. 
37 Cal. 208. A voluntary assignment made 
by the debtor within four months of beiug 
adjudged a bankrupt is void although it was 
made in conformity to the laws of kis state; 
In re Gutwillig, 90 Fed. 475. See Insol- 

VENCY. 

BANKRUPT LAWS. 

Bankruptcy laws, as now understood, were not 
known to the common law. Certain acts in Eng- 
land, beginning with the statute 34 & 35 Henry VIII. 
c. 4, were first mainly directed against the crim- 
lnal frauds of traders. The baukrupt was treated as 
a criminal offender; and, formerly, the not duly 
surrendering his property under a commission of 
bankruptcy, when summoned, was a capital felony. 
The bankrupt laws are now, and have for some time 
past been, regarded as a connected system of civii 
legislation, having the double object of enforcing a 
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complete discovery and equitable distribution of the 
property of an insolvent trader, and of conferring 
on the trader the reciprocal ad.vantage of security 
of person and a discharge from all claims of his 
creditors. 

By the Act 6 Geo. IV. c. 1G, the former statutes 
were consolidated and many Important aiterations 
introduced. All business under the earlier statutes 
was entrusted to commissioners appointed by the 
Lord Chancellor for each case. A subsequent stat- 
ute, 1 & 2 Wili. IV. c. 5G, changed the mode of pro- 
ceeding by constltuting a Court of Bankruptcy, and 
removing the jurisdiction of bankrupt cases in th^ 
first instance from the Court of Chancery to that 
of Bankruptcy, reservlng only an appeal from that 
court to the lord chanceilor as to matters of law and 
equity and questions of evidence; and other im- 
portant alterations were introduced. This was 
foliowed by the 5 & 6 Will. IV. c. 29. In 1869, hank- 
ruptcies In the counties w r ere transferred to the 
county courts and in London to the London Court 
of Bankruptcy. Its jurisdiction was transferred in 
1883 to the King’s Bench Division of the Iligh Court 
of Justice. The bankrupt laws were codified in 
1883 and in 1890. 

Bankrupt laws were passed in the United 
States in 1S00, 1S41, and 1SG7, but they were 
repealed after a brief existence. 

Tlie act of 1SG7 was repealed by act of 
Jnne 7, 1S7S (taking effect September 1, 
1S7S) but not to affect pending cases. 

A bankruptcy act was passed July 1, 1S98. 
It extends not only to corporations ordinarily 
speaking, but to limited or other partnership 
associations whose capital alone is respon- 
sible for the debts of the association. 

Tlie act is not unconstitutional, though it 
provides that others than traders may be ad- 
judged bankrupts on voluntary petition, 
tliough it allows the exemptions of the local 
laws, and though it providcs that the dis- 
charge of the debtor under proceedings at his 
domicil shall be valid tkroughout the United 
States; Hanover Nat. Bank v. Moyses, lSG 
U. S. 1S1, 22 Sup. Ct. S57, 4G L. Ed. 1113. 

A person shall be deemed insolvent with- 
in the act “whenever the aggregate of his 
property, exclusive of any property which 
he may have conveyed, transferred, conccal- 
ed, or removecL, or permittcd to be concealed 
or removed, with intent to defraud, liinder, 
or delay his creditors, shall not, at a fair 
valuation, he sutlicient in amount to pay his 
debts.” Wage-earner shall include any per- 
son who works for wages, salary, or hire, 
at a rate of compensation not exceeding one 
thousand five hundred dollars per year. 

The courts of bankruptcy are tlie distriet 
courts of the United States aud of the ter- 
ritories, the supreme court of the District 
of Columbia. and the United States courts 
of the Indian Territory and of Alaska. Thev 
are invested with such jurisdiction in law 
and at equity as will enable them to exercise 
original jurisdictiou in bankruptcy proceed- 
ings, in vacation in ckainbers and during 
their respective tcrms; to adjudge persons 
bankrupt who have had their principal place 
of business, resided, or had their domicil for 
the preceding six months, or the greater 
portion thereof, within their respeetive ter- 
ritorial jurisdictions, or who do not have 
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their principal place of busiiiess, reskle, or 
have their domicil within the United States, 
but have property within the jurisdictiou of 
the court or have been adjndscd bankrupts 
by competent courts of jurisdiction without 
the United States, and have property witliin 
their jurisdictious. 

Acts of bankrnptcy by a person shall con- 
sist of his hnving (1) conveyed, transferred, 
concealed, or removed, or permitted to be 
concealed or removed, any part of his prop- 
erty with intent to hinder, delay, or defraud 
his creditors, or any of them; or (2) trans- 
ferred, while insolvent, any portion of liis 
property to one or more of his creditors with 
intent to prefer such creditors ovcr his other 
creditors; or (3) suffered or permitted, 
while insolveut, any creditor to obtain a pref- 
erence throu.ch lejxal proceedings, and not 
having at least hve days before a sale or 
final disposition of any propert.v affeeted by 
siich preferenec, vacated or discliarged sucli 
preference; or (4) made a geueral assijxn- 
ment for the benefit of his ereditors: or (5) 
admitted in writing his inabiliiy to pay his 
debts and his willinguess to be adjudged a 
baukru|>t on that grouud. 8ee Piieferen ce. 

A petition may be filed against a person 
who is insolvent and who has committed 
an act of bankruptey witliin four months. 
Sucli time shall not expire until four mouths 
after (1) the date of the recordiug of the 
transfer. when the act consists in having 
made a transfer of auy of his property with 
intent to hinder, delay, or defraud his cred- 
itors, or for the purpose of giving a prel'er- 
ence as in the act provided, or a general as- 
signment for the benefit of his creditors, if 
by law such recording is recjuired or permit- 
ted ; (2) or, if it is not, from the date when 
the bencficiary takes notorious, exc-Iusive, or 
contimious possession of the property, unless 
the petitioning ereditor have received actual 
notice of sueh transfer or assignment. 

It would be a defence to prove that the 
party was not insolvent as defined in tlie 
act at the time the petition was filecl against 
him, and upon such proof the proce(‘dings 
shall be dismissed. The burden of proof is 
on the alleged bankrupt. Ile must appear in 
court with books ând accounts, aud submit 
to an examination in respect to his insol- 
vency. 

The petitioncr in involuntary proceedings 
is required to give boud with two good and 
sufficient sureties who shall reside in the 
jurisdiction to be approved by the court, in 
such sums as tbe court shall direet, condi- 
tioned on the payment of damages and costs 
in case the petition is dismissed. If the pe- 
tition is dismissed the respondent is allowed 
all costs, counsel fees, expenses, and dam- 
ages, to be fixed by the court and covercd by 
the bond. 

“Any person who owes debts, except a cor- 
poration, sliall be entitled to the benefits of 
this act as a voluntary bankrupt” 


“Any natural person, except a wage-earner 
or a person engaged chiefly in farming or 
the tillage of the soil, any unincorporated 
company and any corporation engaged prin- 
cipally in manufacturiug, trading, printing, 
pnblishing, or mercantile pursuits, owing 
del>ts to the amount of one thousand dollars 
or over, may he adjudged an involuntary 
bankrupt upon default or an impartial trial, 
and shall be subject to the provisions and 
entitled to tlie benefits of this act. Private 
bankers, but not national banks or banks 
incorporated under state or territorial laws, 
may be adjndged involuntary l>ankrupts.’ , 
Mining corporations were added by the act 
of Feb. 5, 1003. 

A partnership during its continuance or 
after its dissolution and before its final set- 
tlement may be adjudged a bankrupt. The 
court which has jurisdietion of one of the 
partners may have jnrisdiction of all the 
partuership assets, but separate accounts of 
the partnership and individual property 
should be kept and expenses divided between 
thein as the coa.rt shall determine. The uet 
proceeds of partnership property goes to 
partnership debts, and those of the individ- 
ual estates to individual debts. Any surplus 
in either case to the other class of debts. 
Proòf of claims of partnership debts may be 
allowed against individual estates and mce 
vcrsa , and the court may marshal the assets 
of both estates so as to prevent prefereuces 
and secure an equitable distribution. 

If one or more but not all of the partners 
are adjudged bankrupt the partnership prop- 
erty shall not be administered in bankruptey 
unless by consent of the partners not ad- 
judged baukrupts. The latter shall settle 
the partnership business as expeditiously as 
possible and account for the interest of the 
bankrupt pârtners. Any exemptions in force 
when the petition was filed in the state 
where tbe bankrnpt had his domicil for six 
months or the greater portion thereof imme- 
diately preceding the filing of the petition 
are preserved. 

Provision is made for a composition with 
creditors, but not until the bankrupt has 
been examined in open court or at a meet- 
ing of creditors and has filed his schedule 
of assets and list of creditors. If the ap- 
plication therefor has been accepted in writ- 
ing by a majority in number and arnount of 
provecl creditors, and the consideration there- 
of and money to pay all prior debts and costs 
have been deposited subject to the order of 
the court, it may be presented to the court, 
whicli, after notice and a hearing, may con- 
firm it. 

A discharge mav be applied for, but not 
until one month after, and within the en- 
suing twelve inonths froni the adjudication 
of bankruptcy (with a further extension, by 
order of court for cause, of six months). No 
discharge shall be granted if the baukrupt 
has committed au offence punishable by im- 
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prisonment under the act; or, with fraudu- 
lent intent to conceal his condition, etc., has 
destroyed, concealed, or failed to keep prop- 
er books of account. 

A discharge releases all debts execpt taxes 
due the United States or the state, eounty, 
district, or municipality in which the hank- 
rupt resides; judgments on claims for fraud 
or for obtaining property by false pretences 
and wilful injuries to the person or property 
of another; and debts not scheduled (unless 
the creditor was unknown to the bankrupt or 
the creditor had knowledge of the proceed- 
ings) ; or created by fraud, embezzlenient, 
ctc., as an oflicer or trustee; does not release 
a judgment obtained by a husband against 
the bankrupt for criminal conversation with 
his wife; Tinker v. Colwell, 193 U. S. 473, 24 
Sup. Ct. 505, 4S L. Ed. 754; nor a contract 
made by a divoreed bankrupt by which he 
agreed to .pay his wife a sum annually for 
her support nnd tliat of their child; Dun- 
bar v. Dunbar, 190 U. S. 340, 23 Sup. Ct. 757, 
47 L. Ed. 10S4. A discharge in bankruptcy 
will be withheld if the bankrupt is shown 
to have obtained property on eredit upon 
false representations in writing, and any 
creditors may avail themselves of this right; 
In re Harr, 143 Fed. 421. 

The right to a trial by jury is given in 
respect of the fact of insolvency and of the 
commission of an aet of bankmptcy, upou 
the application of the alleged bankrupt. The 
right is absolute and cannot be withheld at 
the court’s discretion ; Elliott v. Toeppner, 
1S7 U. S. 327, 23 Sup. Ct. 133, 47 L. Ed. 200. 

The district court now has jurisdiction of 
all matters and proceedings in bankruptcy, 
Jud. Code, § 24, inciuding controversies be- 
tween the trustee aiul any adverse claimant 
of his property. Suits by the trustee must 
be brought in the court where the bankrupt 
might havo brouglit them, unless by consent 
of the proposed defendant. 

The circuit court of appeals (Judicial 
Code, § 130) has appellate and supervisory 
jurisdiction which is to be exercised in the 
manner provided in the bankruptcy act. By 
§ 25, appeals may be taken to tlie circuit 
court of appeals: 1. From a judgment ad- 
judging or refusing to adjudge the defend- 
ant a bankrupt; 2. From a judgment grant- 
ing or denying a discharge; 3. From a judg- 
ment allowing or rejecting a debt or claim 
of $500 or over. Such appeal inust be taken 
within ten days and may be heard bv the 
appellate court in term time or in vaeation. 

Tlie supreme court lias appellate jurisdic- 
tion of controversies in bankruptcy from 
which it has appellate jurisdiclion in other 
cases; and it exereises a like jnrisdiction 
from courts of bankruptcy not within any 
organized circuit of tlie United States and 
from the supreme court of ‘the District of 
Columbia. 

An appeal may be taken to the supreme 
court from the final decision of the circuit 


court of appeals allowing or rejecting a 
clairn, under such rules as may be pivscribed 
by the supreme court in the following cases: 
1. Where the amount in controversy exceeds 
$2,000 and the question involved Is one which 
might have been taken on appeai or writ of 
error from the highest eourt of the state to 
the supreme court; 2. Where some justice of 
the supreme court shall certify that in his 
opinion the determination of tlie question in- 
volved is essential to the uniform construc- 
tion of the bankruptcy laws. 

Controversies may be certified to the su- 
preme court from other United States courts 
and the supreme court may exercisc juris- 
diction thereof, and may issue writs of cer- 
tiorari pursuant to the laws now in force. 

In tlie eomputation of time the first day 
is exeluded and the last included. 

The act provides for the appointment for 
two years of a reasonable number of refer- 
ees, to whom all matters may be referred. 
Beferees in bankruptcy exercise much of 
the judicial authority of the eourt; Mueller 
y. Nugent, 1S4 U. S. 1, 22 Sup. Ct. 209, 4G 
L. Ed. 405. 

The creditors appoint one or three trus- 
tees at their first meeting, failing wliich, the 
court shall do so. 

A trustec holds the bankrupt's property 
subjeet to all the equities against it; Secur- 
ity Warehousing Co. v. naiid, 200 U. S. 423, 
27 Sup. Ct. 720, 51 L. Ed. 1117, 11 Ann. Cas. 
7S9; he gets no better title than the bank- 
rupt had; Hewit v. Mach. Works, 194 U. S. 
290, 24 Sup. Ct. G90, 48 L. Ed. 9SG. Seetion 
70 gives the trustee title to all property 
which, pnor to the bankruptcy, could have 
been transferred or levied upon or sold un- 
der judicial proceedings against the bank- 
rupt. The filing of a petition places all the 
bankrupt property in the custody of the 
court; Mueller v. Nugeut, 1S4 U. S. 1, 22 
Sup. Ct. 2G9. 40 L. Ed. 405; but it has no 
jurisdiction against persons to whoiu tlie 
bankmpt made a sale or conveyauee before 
the proceedings in bankruptcy, where it ap- 
pears that the vendee acted in good faith; 
Wall v. Cox, 181 U. S. 244, 21 Sup. Ct. G42, 
45 L. Ed. 845; bnt where the bankrupt made 
a general assignmeut for the benefit of cred- 
itors, and tlie assignce sold the property aft- 
er a petition in bankruptcy was filed, it was 
held that the purchaser had no title superior 
to tliat of the trustee, although he bought 
tlie property in good faith; Bryan v. Bern- 
heimer, 1S1 U. S. 1SS. 21 Sup. Ct. 557, 45 L. 
Ed. S14. A contingent remainder does not 
pass in bankruptcy; In re Hoadley, 101 Fed. 
233. A bankrupt trustee takes only the sur- 
render value of the insurance policies on the 
bankrupFs life, or if the company lias loan- 
ed on it, only the excess of surremler value. 
The bankrupt is entitled to the policy by 
paying for it the casli snrrender value or 
the oxeoss over loans made on it at the date 
of filing the petition; and if the policy ina- 
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tures before the adjudication he or his legal 
representative is entitled to the proceeds of 
the policy over and above such amount; aud 
this even though the bankrupt coiumitted 
suicide prior to adjudication ; Everett v. .Tud- 
son, 22S U. S. 474, 33 Sup. Ct. 508,'57 L. Ed. 

-; Andrews v. Partridge, 22S U. S. 479, 

33 Sup. Ct. 570, 57 L. Ed. -. 

Tlie first meeting of crcditors shall be 
held not less than ten nor more than thirty 
days after the adjudication. Subsequent 
meetings may be held wlien all creditors 
whose claims are allowed sign a written con- 
sent thereto. Tlie court shall call a mcet- 
ing whenever one-fourth of tliose who have 
proved their claims applj f in writing. A 
final meeting shall be held when the estate 
is ready to be closed. 

Adjudication in bankruptcy terminates the 
relation of landlord and tenant, and a claim 
for rent accruing after sucli adjudication 
will not be allowed, though the tenant ex- 
ecuted promi.ssory notes therefor; In re 
Ilays, Foster & Ward Co., 117 Fed. 879. A 
sworn proof of claim against a bankrupt is 
prima facie evidence of its allegacions; 
Whitney v. Dresser, 200 U. S. 532, 20 Sup. 
Ct. 310, 50 L. Ed. 584; and a creditor who 
knowingly received a preference and gave 
it up only when eompelled by the trustee 
cannot thereafter prove his claim; In re 
Owings, 109 Fed. 023. An attorney is not 
entitled to a preferentiai claim out of the es- 
tate for professional services in preparing a 
general assignment for the bankrupt within 
the four months’ period ; Randolph v. Scruggs, 
190 U. S. 533, 23 Sup. Ct. 710, 47 L. Ed. 1105; 
nor for services in resisting an adjudication 
in voluntary bankruptcy; id.; but he may 
prove as an unsecured claim his services in 
the preparation of a deed of trust; id. Three 
or more creditors whose provable claims ag- 
gregate, above any securities, $500, or if all 
the creditors are less than twelve in num- 
ber, then one whose claim exceeds such 
amount may petition in involuntary bank- 
ruptcy. 

BANKRUPTCY. The state or conditionof 
a bankrupt. See Insolvency. 

BANLEUCA. A certain space surround- 
ing towns or cities, distinguished by peculiar 
privileges. Spelman, Gloss. It is the same 
as the French banlieue. 

BANLIEU. In Canadian Law. See Ban- 
leuca. 

BANNER. A small flag bearing a device 
or symbol and intended to be carried or 
waved. L. R. 2 P. C. 3S7. A canvas, parti- 
colored or bearing party words and stretch- 
ed across a street is a banner; 4 O’M. & H. 
179. 

BANNERET. A degree of honor next aft- 
er a baron’s, when conferred by the king; 
otherwise, it ranks after a baronet 1 Bla. 
Com. 403. 


BANNITUS. One outlawed or banishecL 
Calvinus, Lex. 

BANNS 0 F MATRIMONY. Public notice 
or proclamation of a matrimonial contract, 
and the intended celebration of the marriage 
of tlie parties in pursuance of such contract, 
to the end that persons objecting to the same 
may have an opportunity to deelare such ob- 
jeetions bcfore the marriage is solemnized. 
Cowell; 1 Bla. Com. 439; Pothier, Du Ifar- 
iage p. 2, c. 2. 

BANNUM. A ban. 

BAR. To Actions. A perpetual destruc- 
tion of the action of the plaintiff. 

It is the exccptio peremptoria of the ancient 
authors. Co. Litt. 303 b; Steph. Pl. App. xxviii. 
It is always a perpetual destruction of the particu - 
lar action to which it is a bar, Doctrina Plac. xxiii. 
§ 1, p. 129; and it is set up only by a plea to the 
action, or in chief. But it does not always operate 
as a permanent obstacle to the plaintiff’s right of 
àction. He may have good cause foi* an action, 
though not for the action which he has brought; 
so that, although that particular action, or any one 
like it in nature and based on the same allegations, 
is forever barred by a well-pleaded bar, and a deci- 
sion thereon in the defendant’s favor, yet where the 
plaintiff’s difflculty really is that he has miscon- 
ceived his action, and advantage thereof be taken 
under the general issue (which is in bar), he may 
still hring his proper action for the same cause; 
Gould, Pl. c. v. § 137; 6 Coke 7, 8. Nor is final 

judgment on a demurrer, in such a case, a bar to 
the *roper action, subsequently brought; Gould, 
Pl. c. ix. § 46. And where a plaintiff in one action 
fails on demurrer, from the omission of an essential 
allegation in his declaration, which allegation is 
supplied in the second suit, the judgment in the 
first is no bar to the second; for the merits shown 
in the second declaration were not decided in the 
first; Gould, Pl. c. ix. § 45 ; c. v. § 158. 

Another instance of what is called a temporary 
bar is a plea (by executor, etc.) of plene adminis - 
travit, which is a bar until it appears that more 
goods have come into his hands, and then it ceases 
to be a bar to that suit, if true before its final de- 
termination, or to a new suit of the same nature: 
Doctrina Plac. c. xxiii. § 1, p. 130; 4 East 508. 

Where a person ls bound in any action, 
real or personal, by judgment on demurrer, 
confession, or verdict, he is barred, that is, 
debarred, as to that or any other action of 
the like nature or degree, from the same 
thing forever. But the effect of such a bar 
is different in personal and real actions. 

In personal actions, as in debt or aceount, 
trover, replevin, and for torts generally (and 
all personal actions), a recovery by the 
plaintiff is a perpetual bar to another action 
for the same matter. He has had one re- 
covery; Doctr. Plac . c. lxviii. § 1, p. 412. So 
where a defendant has judgment against 
the plaintiff, it is a perpetual bar to another 
action of lilce nature for the same cause 
(like nature beiug here used to save the 
eases of misconceived action or an omitted 
averment, where, as above stated, the bar 
is not perpetual). And inasmuch as, in per- 
sonal actions, all are of the same degree , a 
plaintiff against whom judgment has passed 
cannot, for the subject thereof, have an ac- 
tion of a higher nature; therefore he gener- 
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ally has in such actions no remedy (no man- 
ner of avoiding the bar of such a judgment) 
except bj r taking the proper steps to reverse 
the verv judgment itself (by writ of error, 
or by appeal, as the case may be), and thus 
talcing away tlie bar by taking away the 
judgment; G Coke 7, S. (For occasional ex- 
ceptions to tliis rule, see authoritics abovc 
cited.) 

In real actions , if the plaintiff be barred 
as above by judgment on a verdict, demur- 
rer, coufession, etc., he may still liave an 
action of a higher nature, and try the same 
right again; Lawes, Plead. 39; Stearns, Keal 
Act. See, generally, Kacon, Abr. Abatemcnt , 
n. ; Plea in bar; 3 East 34G. 

A particular part of the court-room. 

As tbus applied, and secondarily ln varlous ways, 
it takes Its name from the actual bar, or encloslng 
rail, wblch originally dlvided tbe bencb from the 
rest of the court-room, as well as from tbat bar, or 
rall, whlch then divided, and now usually di>ldes, 
the space including the bench and the place wbicb 
lawyers occupy in attending on and conductlng trl- 
als, from the body of tbe court-room. 

Those who are authorized to appear before 
the court and conduct the trial of causes. 

Those wbo, as advocates or counsellors, appeared 
aö speakers in court, were sald to be “called to the 
bar,” that is, called to appear in presence of the 
court, as barristers, or persons wbo stay or attend 
at tbe bar of court. Rlchardson, Dict. Barrister. 
By a natural transltlon, a secondary use of the 
word was applied to the persons who were so called, 
and the advocates were, as a class, called ‘‘tbe bar.” 
And in this country, since attorneys, as well as 
counsellors, appear in court to conduct causes, the 
members of the legal profession, generally, are 
called the bar, and in this sense are employed the 
terms ‘‘members of the bar” and “admission to the 
bar.” 

The court, in its strictest sense, sitting in 
fnll term. 

Thus, a clvll case of great consequence was not 
left to be trled at nisi prius , but was tried at the 
"bar of the court itself,” at Westminster; 3 Bla. 
Com. 352. So a crimlnal trial for a capital offence 
was had "at bar,” 4 id. 351; it ls still used in a 
criminal trial before three judges in the King’s 
Bench Dlvlsion. It ls also used in this sense, with 
a shade of difference (as not distinguishlng nisi 
prius from full term, but as applied to any term of 
tbe court), when a person indicted for crime is 
called “the prisoner at the bar,” or ls sald to stand 
at the bar to plead to the indictment. See Merlin, 
Rêpert. Barreau; 1 Dupln, Prof . d’Av. 451. 

An obstacle or opposition. Thus, relation- 
ship witliin the prohibited degrees, or the 
fact that a person is already married, is a 
bar to marriage. 

BAR ASSOCI ATl ONS. Associations of 
mcmbcrs of the bar have beeu organized in 
most of the states. The first of theni was 
in Mississippi in 1S25, but it is not known to 
have had a continued existence. One was 
formed in Boston for the state of Massacliu- 
setts in 1S49, but it does not appear to have 
had auy roal life. An association of Graf- 
ton and Coös counties in New Hampshire had 
an existence before 1S00. and probably a 
more or less continuous life since then, hav- 
iug finally merged into a state association. 
A state association was formed in Iowa in 


1S75, and existed for not more thau five 
years. All printcd reports relating to these 
associations are in the eollectioii of the Har- 
vard Law Scliool. Similar associations ex- 
ist in many of the counties in various states, 
espccially in Ponnsylvania, where they are 
chielly Library Associations. The oldest as- 
sociation of the kind, certainly the oldest 
that has had a continuous life, is the Law 
Assoeiation of Philadelplüa, organized in 
1802. The Amcrican Bar Association was 
organized at Saratoga, in August, 1S7S, and 
has held annual meetings ever since. The 
National Bar Association, based upon rep- 
resentation from state and local associations, 
was organized in May, 1SSS, and held its 
last mceting in December, 1S91. 

BAR FEE. A fee taken by the sherlff, 
time out of mind, for everv prisoner who is 
acquitted. Bacon, Abr. Extortion. Abolish- 
ed by stats. 14 Geo. III. c. 26; 55 Geo. III. 
c. 50 ; 8 & 9 Vict. c. 114. 

BAR R0 0M. See Saloon. 

BARBER. Barbcrs were incorporated 
with the surgeons of London, but not to 
practice surgery, exccpt the drawing of 
teeth; 32 Hen. VIII. c. 42. 

The business of a barber involves the pub- 
lic health and interest to such an extent that 
the requirement of a license is a valid ex- 
ercise of legislative power ; State v. Zeno, 
79 Minn. S0, 81 N. W. 74S, 4S L. II. A. SS, 79 
Am. St. Kep. 422. Within the meaning of a 
civil rights act a barber sbop is not a place 
of public accommodation; Faulkner v. So- 
lazzi, 79 Conn. 541, 65 Atl. 947, 9 L. K. A. 
(N. S.) 601, 9 Ann. Cas. 67. 

Shaving on Sunday is not a work of neces- 
sity, charity or mercy; 4 Cl. & F. 234. A 
barbcr’s work is a worldly labor in the 
course of the ordinary calling; State v. 
Frcderick, 45 Ark. 347, 55 Am. Rep. 555. In 
Com. v. Waldman, 140 Pa. S9. 21 Atl. 24S, 

11 L. 'R. A. 563, the court refuscd to say as 
a matter of law that the keeping open his 
place of business on Sunday by a barber was 
a matter of necessity. Shaving an aged or 
infirm person in his own home on Sunday 
is not. as a matter of law, a work of neces- 
sity ; Stone v. Graves, 145 Mass. 353, 13 N. 
E. 906. A statute declaring that keeping 
open a barber shop is not deemed a work of 
neeessity or charity does not excecd consti- 
tutional bounds, though as to othcr kinds of 
labor, that question is left to be determined 
as one of fact: State v. Petit. 74 Minn. 376, 
77 N. W. 225; atlirmed in Petit v. Minne- 
sota, 177 U. S. 164, 20 Sup. Ct. 666, 44 L. 
Ed. 716. 

Where a state constitution forbids the pas- 
sage of spccial or local laws for the punish- 
ment of crimes, a Jaw making it a misde- 
meanor for a barber to work on Sunday after 

12 noon was held unconstitutional; Ex parte 
Jentzsch, 112 Cal. 46S. 44 Pac. S03, 32 L. 
R. A. 664; and see Eden v. People, 161 III. 
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296, 43 N. E. 1108, 32 L. R. A. 659, 52 Am. < 
St. Rep. 365; State v. Granneman, 132 Mo. 
326, 33 S. W. 784; Armstrong v. State, 170 
Ind. 188, 84 N. E. 3, 15 L. It. A. (N. S.) 646; 
so where a law prohibited barbers from 
opening their bath rooms on Sunday, but did 
not prohibit otlier persons from doing so; 
Ragio v. State, 86 Tenn. 272, 6 S. W. 401; 
but see contra , State v. Bergfeldt, 41 Wash. 
231, $3 Pae. 177, 6 Ann. Cas. 979; People v. 
Ilavnor, 149 N. Y. 195, 43 N. E. 541, 31 L. 
R. A. GS9, 52 Ani. St. Rep. 707, the latter 
case by a diyided eourt, three of seven judg- 
os disscnting on the ground that the act 
(making it a misdcmeanor for a barber to 
work on Sunday, except in the cities of New 
York and Saratoga Springs, and there only 
until one o’cloek) was vicious class legisla- 
tion; and that the result necessarily leads 
to the conelusiou that the legislature, by per- 
mitting barber shops to remain open for a 
portion of Sunday in two cities neeessarily 
proceeded upon the tlieory that the busiuess 
is a work of necessity. Where a general 
law prohibits all labor on Sunday, an act 
prohibiting barbcrs from working on that 
day is not class legislation; Breyer v. State, 
102 Tenn. 103, 50 S. W. 769. 

BARE. Naked; absence of a covering; 
unaccompanied. A bare trustee is one 
whose trust is to convey, and the time has 
arrived for a conveyance by him; or a trus- 
tee to whose office no duties were originaliy 
attached, or who, although sucli duties were 
originally attached to his office, would, on 
the requisition of his ccstuis (fue trust , be 
compeliable in equity to eonvey the estate 
to them* or by their direction. 1 Ch. Div. 
281. 

BAREBONES PARLIAM ENT. A parlia- 
ment summoned by Cromwell in 1653. 

BARGAIN. It signifies a contract or 
agreement between two parties, the one to 
sell goods or lands, and the other to buy 
them. Hunt v. Adams, 5 Mass. 358, 4 Am. 
Dec. 68. 

BARGAIN AND SALE. A contract or bar- 
gain by the owner of land, in consideration 
of money or its equivalent paid, to sell land 
to another person, called the bargainee, 
whereupon a use arises in favor of the lat- 
ter, to whom the seisin is transferred by 
force of the statute of uses. 2 Washb. R. P. 
128; Bisp. Eq. 419. 

Upon principles of equity, any agreement, 
supported by a valuable consideration, to 
the effect that an estate or interest in land 
should be conveyed, as it might be specially 
enforced in the court of chancery, was 
held to cntitle the purcliaser to the use or 
beneficial ownership according to the terms 
and iuterit of the agreement, without any 
legal conveyance; and accordingly the ven- 
dor was held to be or stand seised to the 
use of the purchaser. Such transaction, as 


creating a use executed by the statute, be- 
came teclinically known as a bargain and 
salc. As a bargain aud sale thus , would 
have bcen effectual to convey a legal estate 
under the statute by mere force of the agree- 
ment without any writing or formality, it 
was thought expedient to add some formal 
conditions to the operation of the statute 
upon it; and it was enacted by a statute 
of the same session of parliament, 27 Hen. 
VIII. c. 16, to the effeet that no estate of 
frcchold shall pass by reason only of a bar- 
gain and sale, unless made by writing in- 
dentcd , scalcd , and cnrolled in manner and 
place therein provided. This statute ap- 
plied only to estates of freehold, and a use 
for a term of years might still be created 
within the statute of uses by mere bargain 
and sale without deed or enrolment. Leake, 
Land Laws 10S. 

This is a very common form of conveyance in tbe 
United States. In consequence of the consideration 
paid, and tbe bargain made by tbe vendor, of wbicb 
the conveyance was evidence, a use was raised at 
once in the bargainee. To this use the statute of 
uses transferred and annexed tbe seisin, whereby a 
complete estate became vested in the bargainee; 2 
Washb. R. P. 128. 

All things, for the most part, that may 
be granted by any deed may be granted by 
bargain and sale, and an estate may be cre- 
ated in fee, for life, or for years; 2 Coke 
54; Dy. 309. 

There must have been a valuable consid- 
eration; Springs v. Hanks, 27 N. C. 30; 
Wood v. Beach, 7 Vt. 522; Hanrick v. 
Tbompson, 9 Ala. 410; Cheney’s Lessee v. 
Watkins, 1 Harr. & J. (Md.) 527, 2 Am. Dec. 
530; Okison v. Patterson, 1 W. & S. (Pa.) 
395; Jackson v. Sebring, 16 Jobns. (N. Y.) 
515, 8 Am. Dec. 357; Cro. Car. 529; Tiedem. 
R. P. § 776; but its adequacy is immaterial; 
thus a rent of one peppercorn was held suffi- 
cient; 2 Mod. 249; see Leake, Land Laws 
109; the consideration need not be express- 
ed; Jackson v. Fish, 10 Johns. (N. Y.) 456. 
See Washb. ,R. P. ; Hayes v. Kershow, 1 
Sandf. Ch. (N. Y.) 259; Jaekson v. Leek, 19 
Wend. (N. Y.) 339; Wood v. Beach, 7 Vt. 
522; Eckman v. Eckman, 6S Pa. 460; Traf- 
ton v. Hawes, 102 Mass. 533, 3 Am. Rep. 
494; Perry v. Price, 1 Mo. 553; Jackson v. 
Dillon’s Lessee, 2 Over. (Tenn.) 261. 

The proper and technical words to denote 
a bargain and sale are bargain and sell; 
ISIitch. R. P. 425; but any other words that 
are sufficient to raise a use upon a valuable 
consideration are sufficient; 2 Wood, Conv. 
15; as, for example, make over and grant; 
Jackson v. Alexander, 3 Johns. (N. Y.) 484, 
3 Am. Dec. 517; relcase and assign ; Lynch 
v. Livingston, 8 Barb. (N. Y.) 463. See 2 
Washb. R. P. 620; Shepp. Touchst. 222. 

An estate in futuro may be conveyed by 
deed of bargain and sale; Rogers v. Eagle 
Fire Co., 9 Wend. (N. Y.) 611; 4 II. & N. 

1 1 277; Drown v. Smith, 52 Me. 141; Traftou 
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v. FTawes, 102 Mass. 533, 3 Am. Bep. 494 ; 
Fisher v. Strickler, 10 Pa. 34S, 51 Arn. Dec. 
4SS; Mellicliamp v. Mellichamp, 28 S. C. 
125, 5 S. E. 333; contra, Sowle v. Sowle, 
10 Pick. (Mass.) 37G ; Marden v. Chase, 32 
Me. 329; 2 Washb. R. P. *417; but not at 
common Iaw; note to Doe v. Tranmar, 2 
Sm. Lead. Cas. 473, where the cases are dls- 
cussed. 

Consult Gilbert on Uses, Sugden’s edi- 
tion ; Tiedem. R. P. 

BARGAINEE. The grantee of an estate 
in a dced of bargain and sale. Tlie person 
to whom properly is tendered in a bargain. 

BARGAINOR. The person who rnakes a 
bargain; he wlio is to deliver the property 
and receive the consideration. 

BARGE. Lighters or a flat bottoin boat 
for loading or unloading ships; or a boat 
used for pleasure. See The Mamie, 5 Fed. 
813. 

BARMOTE. Sce Bet.giioth. 

BARO. A man, whether slave or free. 

Si quis homicidium perpetravcrit in ba~ 
rone libro seu servo, if any one shall bave 
perpetrated a murder upon any man, slave 
or free. A freeman or freedman ; a strong 
man; a hired soldier; a vassal; a feudal 
clieut 

Those who hcld of the king iramediately were 
eailed barons of the klng. 

A man of dignity and rank; a knight. 

A magnate in the chureh. 

À judge iu the exchequer ( baro scaccarii). 

The ürst-born child. 

A husband. 

The word is said by Spelman to have beeu 
used more frequeutly in its latter sense ; 
Spelman, Gloss. 

It is qulte easy to trace the history of baro, from 
meaning simply man, to its various derived signiü- 
cations. Denoting a man, one who possessed the 
manly qualities of courage and strength would be 
desirabie as a soldier, or might misuse them as a 
robber, One who possessed them in an emlnent 
degree would be the man; and hence baro, in its 
sense of a title of dlgnlty or honor, partlcularly 
applicabie ln a warilke age to the best soidler. See, 
generally, Bacon, Abr.; Comyns, Dig.; Spelman, 
Gioss. Baro. 

BARON. A general title of nobility. 1 
Bla. Coin. 39S; a particular title of nobility, 
next to that of viscount. The lowest title 
in Great Britain. Originally barons compre- 
hended all the nohility, beiug the feudatories 
of provinces. At present barons may be by 
prescriptioji, because they and their ances- 
tors have immemorially sat in the Ilouse of 
Lords; by patent; or by tenurc, holding the 
title as aunexed to land. 

A judge of the exchequer. 1 Bla. Com. 44. 

A husband. See Baron ett Feme. 

A freeman. 

It has essentially the same meaniugs as 
Baro , which see. 


BARON ET FEME. Man and woman; 
husband and wife. 

It is doubtful if the words had originally In th! 
phrase more meaning tban man and woman. Th<» 
vuigar use of man and womcm for hu:band an 1 
wlfe suggests the change of mca: iug which mlght 
naturally occur from man and woman to hu. band 
and wlfe. Spclman, Gloss. ; 1 Bla. Com. 442. 

BARONAGE. A term used to designate 
the cntire nobility of England of all ranks. 

BARONES SCACCARII. Hee Barons of 

TIIE EXCIIEQUER. 

BARONET. A British title of hereditary 
rank next below tliat of a haron; it Ls the 
only title of horeditary knighthood. It is 
given by patent, not by investiture. The 
order was fouuded in 1011. They rank 
above all knights except those of the Garter. 
The order of Baronets of Ireland was found- 
ed in 1019 with the same privileges. The 
order of Baronets of Scotland was founded 
in 1025; after the Union (1707) they became 
Baronets of the United Kingdom. None 
have hcon created since. The usual ahbrevi- 
ation after the name is Bart. Cent Dic-t. 

BAR0NS 0 F THE CINQUE PORTS. See 

ClNQUE PORTS. - 

BARONS 0 F THE EXCHEQUER. The 

judges of the exchcqucr. See Exciiequer. 

BARONV. Thc dignity of a baron; a spe- 
cies of tenure; tlie territory or lands held 
by a baron. Spelman, Gloss. It is possible 
that tliis temire was distinct from that of 
knight service. 2 Iloldsw. Hist Eng. L. 159. 

In Scotland a large freehold estate even 
though the proprietor is uot a baron. 

BARRATOR. One who commits barrntry. 

BARRATRY (Fr. barat, baratcrie, robbery, 
deceit, fraud). Sometimes written Barretry. 
Tbe oftence of frequently exciting and stir- 
• riug up quarrels and suits, either at law or 
otberwise. 4 Bla. Com. 134; Co. Litt 3GS. 
See 1 Cowp. 154, by Lord Mansfield. 

An indictment for this offence must charge 
tlie offemler with being a coinmou barrator; 
1 Sid. 2S2; Train & H. Prec. 55; and the 
proof must show at least three instances of 
offending ; Com. v. McCuIloch, 15 Mass. 227; 
State v. Simpson, 1 Bail. (S. C.) 379; Com. v. 
Mohn, 52 Pa. 243, 91 Am. Dec. 153; Lucas v. 
Pico, 55 Cal. 120; Voorhees v. Dorr, 51 Barb. 
(N. Y.) 5S0. 

An attorney is not liable to indictment 
for maintaining another in a groundless ac- 
tion ; State v. Simpson, 1 Bail. (S. C.) 379. 
See 2 Bish. Cr. Law § 03; 2 id. § 57; Laiu- 
bert v. People, 9 Cow. (N. Y.) 5S7; Coin. v. 
McCulloch, 15 Mass. 229; State v. Simpson, 
1 Bail. (S. C.) 379; 2 Sauud. 30S aud note. 

The purchase of a single claim, with the 
iutcntion of suing upou it, does not amount 
to barratry; to coustitute the offence there 
must he a practice of fomenting suits; Chase’s 
Bla. Com. 905, u. 7; Voorhees y. Dorr, 51 
Barb. (N. Y.) 5S0. 
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In Maritime Law and Insurance. An un-? 
lawful or fraudulent aet, or very gross and 
culpable negligence, of the master or mari- 
ners of a vessel in violation of tbeir duty as 
such, and directly prejudicial to the owuer, 
and without his conseut; Roccus, h. t; Ab- 
bott, Ship. 1G7, n.; 2 Ld. Raym. 349; Ken- 
drick v. Delafield, 2 Caines (N. Y.) G7; Suck- 
ley v. Delafield, id. 222; Mclntire v. Bowne, 

1 Johns. (N. Y.) 229; Grim v. Ins. Co., 13 id. 
451; Brown v. U. S., S Cra. (U. S.) 139, 3 L. 
Ed. 504; Greene v. Ins. Co., 9 Allen (Mass.) 
217; Brown v. Ins. Co., 5 Day (Conn.) 1, 5 
Am. Dec. 123; Hughes v. Ins. Co., 3 Wheat 
(U. S.) 1G3, 4 L. Ed. 357; Crousillat v. Ball, 

4 Dall. (Pa.) 294, 1 L. Ed. S40, 2 Am. Dec. 
375; 5 B. & Ald. 597; Lawton v. Ins. Co., 2 
Cush. (Mass.) 511; Patapsco Ins. Co. v. Coul- 
ter, 3 Pet. (U. S.) 230, 7 L. Ed. G59. lt is 
said that the term implies an intentional in- 
jury; it does not embrace cases of negli- 
gence; Atkinson v. Ins. Co., 4 Daly (N. Y.) 

1. A part owner of a ship who is its master 
may be guilty of barratry towards his co- 
ownors; Ilutcbins v. Ford, S2 Me. 363, 19 
Atl. 832; Voisin v. Ins. Co., 62 Hun 4, 16 N. 
Y. Supp. 410. It extends, in addition to gross- 
er cases of barratry, to the following;—sail- 
ing out of a port witliout paying port dues, 
whereby the cargo is forfeited ; 6 Term 379; 
disregarding an embargo; 1 Term 127; or a 
blockade ; 6 Taunt 375 ; and when a master 
was directed to make purcliases, and went 
into an enemy’s settlement to trade (though 
it could be done there to better advantage), 
whereby the ship was seized, it w r as keld bar- 
ratry; L. R. 1 Q. B. 162; even tkougk he 
thought thereby to benefit the owner. When 
a master is entitled to use kis discretion, his 
conduct will not constitute barratry, unless 
he goes against his better judgment; 1 Stark. 
240. See L. R. 3 C. P. 476. Tke grossest 
barratries, as piratically or feloniously seiz- 
ing or running away with the vessel or car- 
go, or voluntarily delivering the vessel into 
the haiids of pirates, or mutiny, are capital 
offences by the laws of the United States; 
Act of Congress, April 30, 1790, 1; Story’s 
Laws U. *S. S4. Barratry is one of the risks 
usually insured against in marine insurance; 
3 Kent, Lacy’s ed. 305, n. 50. See Insurable 
Interest. 

BARREL. A measnre of capa-city, equal 
to thirty-six gallons. 

BARREN MONEY. A debt which bears no 
interest. 

BARRENNESS. The incapacity to pro- 
duce a child. 

This, when arising from impotence whlch existed 
at the time the relation was entered into, is a cause 
for dissolving a marriage; 1 Foderê, Mêd. Leg. § 
254 ; where a woman, by an operation, had been 
rendered lncapable of bearing children, known to 
the husbanfl before marrying, it was not ground 
of dlvorce; Jorden v. Jorden, 93 111. App. 633. 

BARRISTER. In English Law. A coun- 
sellor admitted to plead at the bar. It did 


not become a usual name until the 16th cen- 
tury. As a popular name it meant an utter 
barrister; 21 L. Q. R. 253. 

Inncr barrister. A serjeant or king’s coun- 
sel who pleads within the bar. 

Outer or Uttcr barrister. One who pleads 
without the bar. Because they sat “utter- 
most on the forms of the benckers which 
tliey call the bar.” 29 L Q. R. 25. They are 
distinguished from benchers, or those who 
have becn readers, and are allowed to plead 
witliin the bar, as are the king’s counsel. See 
Utter Barrister. 

Yacation barristcr. A counsellor newly 
called to the bar, who is to attend for sev- 
eral long vacations the exercises of the kouse. 

In the old books, barristers are called apprentices, 
apprentitii ad legem, or ad barras (from which the 
term barrister was derived), being looked upon as 
learners, and not qualified until they obtain the de- 
gree of serjeant. Edmund Plowden, the author of 
the Commentaries, a volume of reports in the 
rcigns of Edward VI., Mary, Philip and Mary, and 
Elizabeth, àescribes himself as an apprentice of the 
common law. See gcnerally, Weeks on Attys. § 29. 

Barristers are now eitker “utter barris- 
ters,” now more frequently called “junior 
barristers,” or king’s counsel. The former is 
a person who was formerly a student at an 
Inn of Court and who has been “called to 
tke bar” by the benchers of his Inn and at 
his Inn. A recent writer insists that the 
judges, by statute, alone have the right to 
call to the bar, i. e. alone can give the 
“right of audience”; the judges have consti- 
tuted the benckers of the Inns of Court their 
deputies for that purpose; W. C. Bolland, 24 
L. Q. R. 397; 23 id. 438. The Inns of Court 
only call to the bar of their societies and not 
to the bar itself; 29 L. Q. R. 23. See Dis- 

BAR. 

A king’s counsel is a barrister whom the 
judges have “called within the bar” at the 
Royal Courts of Justice; Odger,'C. L. 1425. 
See Inns of Court; Serjeants-at-Law. 
Barristers have an exclusive right of au- 
dience as advocates in the House of Lords, 
Privy Council, Supreme Court of Judicature, 
Central Criminal Court and Assizes; also 
in Courts of County and Borough Quarter 
Sessions whenever a sufiicient number reg- 
ularly attend the court. They have no ex- 
clusive right in County Courts, Sheriffs’ 
Courts, Corouers’ Courts, Ecclesiastical 
Courts and Courts of Petty Sessions; Odger 
C. L. 1427. They are obliged to accept any 
brief (accompanied by a suitable fee) except 
under special circumstances. 

BARTER. A contract by which parties ex- 
change goods for goods. 

It differs from a sale in that a barter is always of 
goods for goods; a sale is of goods for money, or 
for money and goods. In a sale there is a fixed 
prlce; in a barter there is not. See Benj. Sales 1; 
Speigle v. Meredith, 4 Biss. 120, Fed. Cas. No. 13,- 
227 ; Com. v. Davis, 12 Bush (Ky.) 241; Cooper v. 
State, 37 Ark. 418. 

Tliere must be delivery of goods to com- 
plete the contract. 
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If an insurance be made upon returns 
from a country where trade is carried on 
by barter, the valuation of the goods in re- 
turn shall be made on tlie cost of those giv- 
en in barter, adding all charges; Weskett, 
Ins. 42. See 3 B. & Ald. GIG ; 3 Cainpb. 351; 
Cowp. 118; 1 Dougl. 24, n. ; 4 B. & P. 151; 
Troplong, De VEchangc . 

BARTON. In Old English Law. The de- 

mesue land of a inanor; a farm distinct 
from the mansion. 

Soinetimes it is used for the manor house 
itself ; and in some places for out houses 
and fold yards. In the statute 2 & 3 Edw. G, 
c. 12, Barton lands and demesne lauds are 
used as synonyinous. Cowell. 

BAS CHEVALIERS. Knights by tenure 
of a base military fee, as distinguislied from 
bannerets, who were the ehief or superior 
knights. Kennett, Paroch. Aut.; Blount. 

BASE BALL. It is a game of skill with- 
in tlie criminal offense of betting on such a 
game; Mace v. State, 5S Ark. 79, 22 S. W. 
1108. Prohibition of base ball playing on 
Sunday does not violate the right of eon- 
science in matters of religion secured to the 
individual by the Ohio Bill of Rights ; State 
v. Powell, 5S Ohio St. 324, 50 N. E. 900, 41 
L. R. A. 854 ; nor does imposing a larger 
penalty on persons who play base ball on 
Sunday in violation of a statute than upon 
those who are engaged in hunting, fishing, 
rioting or quarrelling, aud in acts of com- 
mon labor, violate the constitutional right of 
citizens to equal privileges and immunities; 
State v. Hogreiver, 152 Ind. G52, 53 N. E. 921, 
45 L. R. A. 504. 

Undcr a contract of hiring for a defiuite 
time, which is silent as to the degree of skill 
to be possessed, tlie ordinary skill, knowledge 
and efficiency of base ball players is all that 
is required; Baltimore Baseball Club & Ex- 
hibition Co. v. Pickett, 7S Md. 375, 28 Atl. 
279, 22 L. R. A. G90, 44 Am. St. Rep. 304. 

See Specific Performance of Negative 

COVENANTö; INJUNCTION. 

BASE COIN. Debased coin. Cohens v. 
Virginia, G Wheat. (U. S.) 333, 5 L. Ed. 257. 

BASE C0URT. An inferior court, that is, 
not of record, as the court baron. Cunning- 
ham. 

BASE FEE. A fee which has a qualifi- 
catlon annexed to it, and whicli must be 
determined whenever the annexed qualifica- 
tion requires. 

A grant to A and his heirs, tenants of Dale, con- 
tinues o nly while they are such tenants; 2 Bla. 
Com. 109. See Wiggins Ferry Co. v. R. Co., 9i 
111. 93. 

The proprietor of such a fee lias all the 
rights of tlie owner of a fee-simple until his 
estate is determined. Plowd. 557; 1 Washb. 
R. P. 62; 1 Prest. Est. 431 ; Co. Litt 1 b. 

BASE SERVICES. Such services as were 
uuworthy to be performed by the nobler men, 


and were performed by tbe peasants and 
those of servile rank. 2 Bla. Com. G2; 1 
Washb. R. P. 25. 

BASEMENT. A floor partly beueath the 
surface of the ground but distinguished from 
a cellar by being well lighted and iitted for 
living purposes. In England the grouud fioor 
of a city house. 

BASILICA. Au abridgment of the Corpus 
Juris Civilis of Justinian, trauslated into 
Greek and first published in the niuth cen- 
tury. 

The emperor Baslllus, flnding the Corpus Juri3 
Civiiis of Justinian too long and obscure, resolved 
to abridge it, and under hls auspices the work was 
commenced a. d. 8G7, and proceeded to the fortieth 
book, whlch at his death remained unfinished. His 
son and successor, Leo Philosophus, continued the 
work, and published it, in sixty books, about the 
year 880. Constantine Porphyro-genitus, younger 
brother of Leo, revised the work, rearranged it, and 
republished it, a. d. 947. From that time the iaws 
of Justinian ceased to have any force in the eastern 
empire, and the Basilica were the foundation of the 
law observed there till Constantine XIII., the last 
of the Greek emperors, under whom, in 1453, Con- 
stantinople was taken by Mahomet the Turk, who 
put an end to the empire and its laws. Histoire de 
la Jurisprudence; Etienne, Intr. à l’Etude du Droit 
Romain, § 53. The Basllica were translated into 
Latin by J. Cujas (Cujacius), Professor of Law in 
the University of Bourges, and published at Lyons, 
22d òf January, 1566, in one folio volume. 

BAS0CHE (Fr.). Au association of the 
“Cleres du Parlement” of Paris, supposed to 
have been instituted in 1302. It judged all 
civil aud criminal matters that arose amoug 
the clerks and all actions brought against 
them. Hist. for Ready Reference. 

BASSA TENURA. See Base Fee. 

BASTARD (bas or bast , abjeet, low, base, 
aerd, nature). 

One born of an illicit connection, and be- 
fore the lawful marriage of its parents. 

One begotten and born out of lawful wed- 
lock. 2 Kent 208. 

One born of an illieit union. La. Civ. Code, 
arts. 29, 199. 

The second definition, which is substantially the 
same as Blackstone’s, is open to the objection that 
it does not include with sufllcient certainty those 
cases where children are born during wcdiock hut 
are not the children of the mother’s husband. 

The terrn is said'to include those born of 
parties under disability to coutract mar- 
riage, as slaves. Timmins v. Lacy, 30 Tex. 
115. 

A child is a bastard if born before the 
marriage of hls parents, but he is not a bas- 
tard if horn after marriage. although begot- 
ten before; 1 Bla. Com. 455, 45G; S East 
210; State v. Herman, 35 N. C. 502. By the 
civil law and by the statute law of many of 
the states, a subseciuent marriage of the par- 
ents legitimates childreu born prior thereto. 
The rule prevails substantially in Arkansas, 
Alahama, Georgia, Illiuois, Indiaua, Keu- 
tucky, Louisiana, Maine, Maryland, Massa- 
ehusetts, Mississippi, Missouri, New Hamp- 
shire, Ohio, Pennsylvauia, Texas, Vermout, 
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and Virginia, with somewhat varying provi- 
sions in Ihe ditTcrent states; 2 Keut 210; 
but under the coinmon law tliis is not so; 
Brock v. State, S5 Ind. 397; Uoss v. Ross, 
129 Mass. 243, 37 Am. Rep. 321. Sec IIeir. 

A child is a hastard if born during cover- 
ture under sucli circumstances as to make 
it impossihle tliat the husbaml of his mother 
can hc his fatlier; Nich. Adult. Rast. 219; 
Ilall v. Com., Hard. (Ky.) 479; Ratterson v. 
Gaines, G IIow. (I T . S.) 550, 12 L. Ed. 553; 

2 M. & K. 349; State v. Britt, 7S N. C. 439; 
Ilerring v. Goodson, 43 Miss. 392; Bussom 
v. Forsyth, 32 N. J. Eq. 277; Kleinert v. 
Elilers, 38 Pa. 439; Caujolle v. Fcrrie, 23 N. 
Y. 90; but in England the presumption of 
legitimacy holds if the husband had any op- 
portunity of sexual access duriug the uatu- 
ral period of gestation, and the question for 
the jury is not—was the husband the father, 
hut could he have bcen; 1 Broom & H. Com. 
5G2; and such is the rule in the Uuited 
States; Van Aernam v. Van Aernarn, 1 Barb. 
Ch. (N. Y.) 375; Dennison v. Page, 29 Pa. 
420, 72 Am. Dec. G44; Watts v. Owen, 62 
Wis. 512, 22 N. W. 720; Chase’s Bla. Com. 
172, n. 13. If there were opportunities for 
intercourse, evidence is generally not allowed 
to establish illegitimacy; 2 Gr. Ev. §§ '150, 
151 and n.; Inhabitauts of Abington v. In- 
habitants of Duxbury, 105 Mass. 2S7. See 
9 Beav. 552; 1 Whart. Ev. § 60S; 2 id . 129S; 

1 Bish. Mar. & Div. §§ 1170, 1179. It is, how- 
ever, held that a stroug moral impossibility, 
or such improbability as to be beyond a rea- 
sonable doubt is sufficient; Stegall v. Ste- 
gall, 2 Brock. 256, Fed. Cas. No. 13,351; 
Cross v. Cross, 3 Paige Ch. (N. Y.) 139, 23 
Am. Dec. 778; Wright v. Hicks, 15 Ga. 160, 
60 Am. Dec. 6S7; State v. Herrnau, 35 N. C. 
502. The presumption of legitimacy of a 
child born in wedlock is so strong that it 
cannot be overcoine by proof of the adultery 
of the wife while cohabiting with her hus- 
band, much less by the mere admission of 
the adulterer; Grant v. Mitchell, S3 Me. 23, 
21 Atl. 178; [1903] P. 141; 1 Moo. & Rob. 
269, where Alderson, B., said: “The law will 
not under such circumstances, allow a bal- 
ance of evidence, as to who is most likely to 
have been the father.” 

As to who may be admitted to prove non- 
aceess. see 3 E. L. & Eq. 100 ; Bowles v. 
Bingham, 2 Munf. (Va.) 442, 5 Am. Dec. 497; 
People v. Overseers of Poor, 15 Barb. (N. Y.) 
286; Parker v. Way, 15 N. H. 45; Dennison 
v. I*age, 29 Pa. 420, 72 Am. Dec. G44 ; 1 Bla. 
Com. 458; Gardner Peerage Case, Le Mar- 
chant’s report; 5 C. & F. 163 ; Dejol v. John- 
son, 12 La. Ann. S53. Neither husband nor 
wife are competont for this purpose; Mink 
v. State. 60 Wis. 5S3, 19 N. W. 445, 50 Am. 
Rep. 3M>; Tiogo County v. South Creep Tp., 
75 Pa. 436; Corson v. Corson, 44 N. II. 587; 
1 Q. B. 444; 5 Ad. & E. 180 ; but see State 
v. McDowell, 101 N. C. 734, 7 S. E. 7S5, and 
see Access. 


The child may be exhibited to the jury to 
show rcsemblance to the putative father; 
Gaunt v. State, 50 N. J. L. 490, 14 Atl. 600; 
Finnegan v. Dugan, 14 Allen (Mass.) 197; 
Warlick v. White, 76 N. C. 175; 15 Yale L. 

J. 9G; contra , Clark v. Bradstreet, 80 Me. 
454, 15 Atl. 56, 6 Am. St. Rep. 221. See 14 
Harv. L. Rev. 545. 

A cliild is a bastard if born beyond a com- 
petent time after the eoverture has deter- 
mined; Co. Litt. 123 ö; Hargrave & B. note; 

2 Kent 210. See Gestation. 

The principal right which a bastard child 
has is that of mainteuauce from his parents; 

1 Bla. Com. 458; La. Civ. Code § 254; 
(though uot from his father at comrnon law; 
Schoul. Dom. Rel. *3S4); which may be se- 
cured by the public officcrs who would be 
charged with the support of the child, by a 
peculiar process, or in some cases by the 
inother; 2 Kent 215. A bastard has no in- 
heritable blood at common law; but he may 
take by devise if described by the name he 
has gained by reputation; 1 Ves. & B. 423; 
Stover v. Boswell’s Ileir, 3 Dana (Ky.) 233; 
Cooley v. Dewey, 4 Pick. (Mass.) 93, 16 Am. 
Dec. 326; Barwick v. Miller, 4 Des. Eq. (S. 
C.) 434. In many of the states, by statute, 
bastards can inherit from and transmit to 
their mothers real and personal estate under 
some modifications; 2 Kent 213; Schoul. 

Dom. Rel. *3S1; Pettus v. Dawson, S2 Tex. 
1S, 17 S. W. 714; see Stoltz v. Doering, 112 
111. 234; Cox v. Rash, S2 Ind. 519; and iu 
Utah it can inherit from its father; Cope v. 
Cope, 137 U. S. 6S2, 11 Sup. Ct. 222, 34 L. 
Ed. 832. Whether a person claiming au in- 
heritance in’ real estate is the lawful child of 
the last owner is to be determiued by the 
lex rei sitce; Ross v. Ross, 129 Ma;sl 243, 37 
Am. Rep. 321. 

Nearly all of the states have statutory 
provisions relative to bastardy proceediugs 
and as to the liability of the father crimi- 
ually as well as to the care of the child. 

In bastardy proceedings, evidence of im- 
proper relations of tbe prosecutrix with oth- 
er men than the defendant, but not during 
the period of gestation, is incompetent; Ol- 
son v. Peterson, 33 Neb. 35S, 50 N. W. 155. 

Bastardy complaints are civil actious; 85 
Me. 2S5; tliey abate on the death of the re- 
spondent before trial and during the pend- 
ency of the proceedings; McKenzie v. Lom- 
bard, S5 Me. 224, 27 Atl. 110. See Heir. 

BASTARD EIGNÊ. Bastard elder. 

By the old Bnglish law, when a man had a bastard 
son, and he afterwards married the mother, and by 
her had a legitimate son, the first was called a bas- 
tard eignê, or, as it is now spelled, ainê, and the 
second son was called puisnê, or since born, or 
sometimes he was called mulier puisnê. 2 Bla. 
Com. 24S. 

BASTARDA. A female bastard. Calvinus, 
Lex. 

BASTARDY. The offence of begetting a 
bastard child. The coudition of a bastard. 
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BASTARDY PROCESS. The statutory 
mode of proeecding against the pOtative fa- 
ther of a bnstard to secure a proper mainte- 
nanee for the bastard. 

BASTON. In Oid Engiish Law. A staff 
or club. 

In some old Engllsh statutes the servants or of- 
fieers of the wardens of the fleet are so called, be- 
cause they attcnded the king’s courts wlth a red 
staff. See Justices of Trail Baston. 

BATTEL. See Wager of Battel. 

BATTERY. Any unlawful beatiug, or oth- 
er wrougful physical violence or coustraint, 
inflicted on a huihan being without his con- 
sent. 2 Bish. Cr. L. § 71 ; Clark, Cr. L. 190; 
Loug v. Rogers, 17 Ala. 540; Pike v. Ilau- 
son, 9 N. H. 491. • 

An unlavvful touching the person of an- 
other by the aggrcssor himself, or any other 
substance put in motion by him ; Kirland v. 
State, 43 Ind. 153, 13 Am. Rep. 3SG. The 
slightest touching of anolher in anger is a 
battery; Goodrum v. State, G0 Ga. 511. 

It must be either wilfully committed, or 
proceed from want of due care; Stra. 59G ; 
Plowd. 19; Bullock v. Babcock, 3 Wend. (N. 
Y.) 391. Ilence an injury, he it ever so small, 
done to the person of another in an angry, 
spitcful, rude, or insolcnt manner; Com. v. 
Wing, 9 Pick. (Mass.) 1, 19 Am. Dec. 347; 
as by spittiug in his face; 6 Mod. 172; or 
on his body; 1 Swint. 597; or auy way 

touching him in anger; 1 Russell, Cr. 751; 
Johnson v. State, 17 Tex. 515; or throwing 
water on him; 3 N. & P. 504; or violently 
jostling him; see 4 H. & N. 4S1; or where 
one riding a bicycle recklessly runs agaiust 
a person standing with his back partially to- 
wards him, when by the exercise of slight 
care it could be avoided; Mercer v. Corbiu, 
117 Ind. 450, 20 N. E. 132, 3 L. R. A. 221, 10 
Am. St. Rep. 76; is a battery in the eye of 
tbe law; 1 Hawk. Pl. Cr. 263. And auy- 
thing attached to the person partakes of its 
inviolability: if, therefore, A strikes a cane 
in the hands of B, it is a battery; Rcspub- 
lica v. De Longchamps, 1 Dall. (U. S.) 114, 1 
L. Ed. 59; State v. Davis, 1 I-Iill (S. C.) 46; 
Rich v. Hogeboom, 4 Denio (N. Y.) 453; Uuit- 
ed States v. Ortega, 4 Wash. C. C. 534, Fed. 
Cas. No. 15,971. Whetlier striking a horse is 
striking the driver, see Kirland v. State, 43 
Ind. 14G, 13 Am. Rcp. 3SG. 

A battery may be justiüed on various ac- 
counts. 

A 5 a salutary mode of correction. A par- 
ent may correct his cliild (Ihough if done to 
exccss, it is battery) ; Com. v. Coffey, 121 
Mass. GG; Neal v. State, 5-1 Ga. 2S1 ; Smitb 
v. Slocum. 62 111. 354; a guardian his ward; 
Stanficld v. State, 43 Tex. 1G7 ; a master his 
apprentice; 24 Edw. IV.; Com. v. Ilandall, 
4 Gray (Mass.) 3G; State v. Pendergrass, 19 
N. C. 365, 31 Am. Dec. 41G; a teacher his 
scholar, within reason; State v. Mizner, 45 
Ia. 24S, 24 Am. Rep. 7G9; State v. Alford, 6S 


N. C. 322; Starr v. Llftchild, 40 B.irb. (N. 
Y.) 541; Marlsbary v. State, 10 Ind. App. 21, 
37 N. E. 55S; and a supcrior odk*er, one un- 
der hls eommand; Keilw. 13G; Buller, N. P. 
19; Bee, Adm. 1G1; Flemming v. Ball, 1 
Bay (S. C.) 3; Brown v. Iloward, 14 Johns. 
(N. Y.) 119; Sampson v. Smith, 15 Mass. 
3G5. And see Cowp. 173; llanneu v. Edes. 
15 Mass. 347; 3 C. & K. 142; but a ma.ster, 
ordiuarily, not his servant; Com. v. Baird, 

1 Ashm. (Pa.) 2G7; Davis v. State, G Tex. 
App. 133; and the matc of a steamboat has 
no lcgal right to enforce his ordcrs by beat- 
ing one of the crow; The Gcneral Rucker, 
35 Fcd. 152. See Assault ; Beat ; Cohrlc- 
tion. Doubtless these cases, or some of 
thcm, would hardly now be followed. 

As a mcans of prcscrving thc pcacc, in the 
exercise of au oflice, under proccss of court, 
and in aid of an authority at law. See Ait- 
r.Esr. 

As a nccessary means of dcfcnce of thc 
pcrson against the plaintiffs assaults in the 
following instances: in defence of himself, 
his wife, 3 Salk. 4G, his child, and his serv- 
ant, Ow. 150 (but see 1 Salk. 407); but be 
is not justified in using force against a mau 
to preveut his wife leaving him at the per- 
suasiou of such other; State v. Weathers, 9S 
N. C. GS5, 4 S. E. 512. So, likewise, a person 
may defend any memhcr of his fainily 
against an assault as hc could himself, the 
wife may justify a battery in dcfendiug her 
husband, the child its parcnt, aud the serv- 
ant his master ; 3 Salk. 4G; Com. v. Malone, 
114 Mass. 295; Smith v. Slocuru, G2 111. 354; 
Patlen v. People, 1S Mich. 314, 100 Am. Dec. 
173 ; State v. Greer, 22 W. Va. S00; Staten 
v. State, 30 Miss. G19; Webb, Poll. Torts, 
255. In these situations, the party need not 
wait until a hlow has been given ; for theu 
he might corne too late, aud be disabled from 
warding otf a secoiul stroke or from protect- 
ing tbe person assailed. Care, bowcver, 
must be taken that Ihe battery do not exceed 
tbe bounds of necessary defence and protec- 
tion ; for it is only pcrmitted as a means to 
avert an impending evil wbicli might other- 
wise ovenvhelm the party aud not as a puu- 
ishmont or retaliation for tlie injurious at- 
tempt; Stra. 593; 1 Const. S. C. 34; Wat- 
rous v. Steel, 4 Vt. G29, 24 Am. Dec. G2S; 
Shain v. Markham, 4 J. J. Marsli. (Ky.) 57S, 
20 Am. Dec. 232; Poll. Torts 255. The de- 
groc of force necessary to repel au assault 
will naturally depend upon, and be propor- 
tioncd to, the violence of the assailant; but 
with this limitation any degrce is justiiia- 
ble; 1 Ld. Raym. 177; Yoiing v. State, 11 
Huinplir. (Tenn.) 200; Sliorler v. People, 2 
N. Y. 193, 51 Am. Dec. 2SG; Stewart v. State, 
1 Ohio St. GG; Holines v. State, 23 Ala. 17; 
Carroll v. State, 23 Ala. 2S, 5S Am. Dec. 2S2 ; 
Rapp v. Coui., 14 B. Monr. (Ky.) 614; Camp- 
bell v. People, 1G 111. 17, 61 Am. Dec. 49; 
Monroe v, State, 5 Ga. S5. 





BATTERY 


332 


BAWDY-HOUSE 


Evidence justifying an assault and battery 
is not admissible under a general denial; 
Hathaway v. Ilatchard, 1G0 Mass. 29G, 35 N. 
E. 857. 

A battery may likewise be justified in the 
necessary defence of one’s property; State 
v. Miller, 12 Vt 437; Filkins v. People, G9 
N. Y. 101, 25 Am. Hep. 143. If the plaintiff is 
in the act of entering peaceably upon the de- 
fendant’s land, or, having entercd, is discov- 
ered, not committing violence, a request to 
depart is necessary in the first instance; 2 
Salk. G41; Abt v. Burgheim, S0 111. 92; see 
Low v. Elwell, 121 Mass. 309, 23 Am. Rep. 
272; Townsend v. Briggs, 99 Cal. 4S1, 34 
Pac. 11G; and if the plaintiff refuses, the 
defendant may then, and not till then, gently 
lay hunds upon the plaintiff to rernove him 
from the close, and for this purpose may use, 
if necessary, any degree of force short of 
striking the plaintiff, as by thrustiug him 
o£f-; Skinn. 2S. See Everton v. Esgate, 24 
Neb. 235, 38 N. W. 794. If the plaintiff re- 
sists, the defendant may oppose force to 
force; Com. v. Clark, 2 Metc. (Mass.) 23; 1 
C. & P. 6. But if the plaintiff is in the act of 
forcibly entering upon the land, or, having 
entered, is discovered subverting the soil, 
cutting down a tree, or the like, 2 Salk. G41, 
a previous request is unnecessary, and the 
defendant may immediately lay hands upon 
the plaintiff; 8 Term 78. A man may justify 
a battery in defence of his personal property 
without a previous request, if another forci- 
bly attempt to take away such property; 2 
Salk. 641. One from whom property has 
been wrongfully taken may regain the mo- 
mentarily interrupted possession by the use 
of reasonable force, especially after demand- 
ing possession; Com. v. Donahue, 148 Mass. 
529, 20 N. E. 171, 2 L. H. A. G23, 12 Am. St. 
Rep. 591. 

BATTONIER. In French and Canadian 
law, a member of the bar selected as the 
head of the bar. 

BATTURE (Fr. shoals, shallows). An 
elevation of the bed of a river nnder the sur- 
face of the water; but it is sometimes used 
to signify the same elevation when it has 
risen above the surface. Morgan v. Living- 
ston, 6 Mart. (O. S.) 19, 216. See Municipal- 
ity No. 2 v. Orleans Cotton Press, 18 La. 123, 
36 Am. Dec. G24; Hollingsworth v. Chaffe, 
33 La. Ann. 551. 

The term battures Is applied principally to cer- 
tain portions of the bed of the river Mississippi, 
which are left dry when the water is low, and are 
covered again, either in whole or in part, by the an- 
nual swells. 

If it rises high, to be susceptible of own- 
ership it does not pass in a grant of the ad- 
jacent land; Producers’ Oil Co. v. Hanszen, 
132 La. 691, Gl'South. 754. 

BAWDY-HOUSE. A house of ill-fame, 
kept for the resort and unlawful commerce 


of lewd people of both sexes. State v. Ev- 
ans, 27 N. C. G03. See House of III Fame. 

BAY. An enclosure, or other contrivance, 
to keep in the water for the supply of a mill, 
so that the water may be able to drive the 
wheels of such mill. Stat. 27 EJiz. c. 19. 
(This is generally called a forebay.) 

A bending or curving of the shore of the 
sea or of a lake, so as to form a more or less 
inclosed body of water. State v. Town of 
Gilmanton, 14 N. H. 477. 

BAY WINDOW. A window projecting 
frorn the wall of a building so as to form 
a recess or bay wuthin aud, properl-y speak- 
ing, rising from the ground or basement, with 
straight sides only; but the term is also or- 
dinarily applied to such projecting windows 
with curved sides, properly called bow win- 
dows, and also to projecting windows sup- 
ported from the building, above the ground, 
properly called oriel windows. 

The footways of streets being under mu- 
nicipal control, the authorities may deter- 
mine the extent to which the sidewalks may 
be obstructed by such projections beyond the 
building line; their erection will not be en- 
joined by a court of equity if it appear that 
they will cause no appreciable injury, either 
by the finding of the rnaster to that effect; 
Livingston v. Wolf, 136 Pa. 519, 20 Atl. 551, 
20 Am. St. Rep. 936; or from the affidavits 
submitted on an application by the attorney- 
general to prevent the erection as a pubMc 
nuisance; Gray v. Baynard, 5 Del. Ch. 499. 
Equity will not interfere in such cases at 
suit of a private person; Blanchard v. Rèy- 
burn, 1 W. N. C. (Pa.) 529 ; but will at suit of 
the attorney-general to prevent the erection 
of bay windows extending over the street; 
Commonwealth v. Harris, 10 W. N. C. (Pa.) 
10; Com. v. Reimer, 39 Leg. Int. (Pa.) 108; 
and a second story bay window is a nuisance 
and will be restrained; Appeal of Reimer, 
100 Pa. 1S2, 45 Am. Rep. 373. 

BAY0U. A stream which is the outlet of 
a swamp near the sea. Apxilied to the creeks 
in the lowlands lying on the Gulf of Mexico. 

BEACH. See Foreshore; Sea-Shore. 

BEAC0NAGE. Money paid for the main- 
tenance of a beacon. Comyns, Dig. Naviga - 
tion (II). 

BEADLE (Sax. Beodan , to bid). A 
church servant chosen by the vestry, whose 
business it is to attend the vestry, to give no- 
tice of its meetings, to execute its orders, to 
attend upon inquests, and to asgist the con- 
stables. See Bedel. 

BEARER. One who bears or earries a 
thing. 

If a bill or note be made payable to bear- 
er, it will pass by delivery only, without in- 
dorsement; and whoever fairly acquires a 
right to it may maintain an action against 
the drawer or acceptor. 
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It has been decidcd that the bearer of a 
bank note, payable to bearer, is not an as- 
signee of a chose in actiou within the elev- 
enth section of the judiciary act of 17S9, c. 
20, liiniting the jurisdiction of the circuit 
court; Wood v. Duinnjer, 3 Mas. 308, Fed. 
Cas. No. 17,944. 

BEARERS. Such as bear down or oppress 
others; maintainers. 

BEARING DATE. Words frequently used 
ln pleading and conveyancing to introduce 
the date which has becn put upon an in- 
etrumcnt. 

Whcn in a declaration the plaintiff alleges 
that the dcfeudant made his proinissory note 
on such a day, he will not be considered as 
haviug alleged that it bore date on that day, 
so as to cause a variauce between the dec- 
laration and the note produced bcaring a dif- 
ferent date; 2 Greenl. Ev. § 100; 2 Dowl. & 
L, 759. 

BEAST. Any four-footed animal which 
may be used for labor, food, or sport; as 
opposed to man; any irrational animal. 
Webst. A cow is a beast; Taylor v. State, 6 
Ilumph. (Tenn.) 2S5; and so is a liorse; Win- 
frey v. Zimmerman, 8 Bush (Ky.) 5S7; and 
a hog; State v. Enslow, 10 Ia. 115; but a 
dog was held not to be; U. S. v. Gideon, 1 
Minn. 292 (Gil. 226); but see Morcwood v. 
Wakefield, 133 Mass. 241. 

BEASTS 0 F THE CHASE. Properly, the 
buck, doe, fox, martin, and roe, but in a 
common and legal senso extending likewise 
to all the beasts of tlie forest, which beside 
the others are reckoned to be the hind, hare, 
bear, and wolf, and, in a word, all wild 
beasts of vencry or hunting. Co. Litt. 233; 
2 Bla. Com. 39. See Animal. 

BEASTS 0F THE F0REST. See Beasts 

OF TIIE ClIASE. 

BEASTS 0 F THE WARREN. Hares, con- 
eys, and roes. Co. Litt. 233; 2 Bla. Com. 39. 

BEAT or BEATING. To strike or hit re- 
peatedly, as with blows. 

To beat, in a legal sense, is not merely to 
whip, wound, or hurt, but includes any un- 
lawful imposition of the hand or arm. The 
slightest touching of another in anger is a 
battery. Goodnim v. State, 60 Ga. 511. 

The beating of a horse by a man refers to 
the infliction of blows; Com. v. McClcllan, 
101 Aiass. 35. See Battery. 

BEATING 0 F THE B0UNDS. An an- 

cient custom in Eugland by which, once a 
year, the minister, etc., of a parish walked 
about its boundaries to preserve a recollec- 
tion of tliem. Cent. Dict. (Perambulation). 

BEAUPLEADER (L. Fr. fair pleading). A 
writ of prohibitiou directed to the sherift or 
another, directing him not to take a fine for 
beaupleader. 

There was anciently a Öne imposed called a flne 
tor beaupleader, which is explained by Coke to 
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have heen originally Imposed for bad pleading 
Coke, 2d lnst. 123. It was set at the wlll of th 
judge of the court, and reduced to certainty by con- 
sent, and annually paid. Com. Dig. Prcrogative (D, 
52). The statute of Marlebridge (52 Hen. III.) c. 11, 
enacts, that neither in the circult of Justices, nor in 
counties, hundreds, or courts-baron, any flnes shali 
be taken for fair pleading; namely, for not plead- 
ing fairly or aptiy to the purpose. Upon this statute 
this writ was ordalued, dirccted to the sheriff, bail- 
iff, or him who shaii demand the flne; and it is a 
prohibition or command not to do it; New Nat. 
Brev. 596; Fitzh. N. B. 270 a; Hail. Hist. Coram 
Law, c. 7. Jir. Reeve explains it as a flne paid for 
the privilege of a fair hearing; 2 Recve, Eng. Law 
70. This latter view would perhaps dcriye some 
conflrmation from the connection in point of time 
of this statute with Magna Carta, and the resem- 
biance whlch the custom bore to the other customs 
against which the clause ln the charter of nulli ven- 
dcmus , etc., was directed. See Com. Dig. Prerog- 
ative (D, 51, 62); Coweli ; Co. 2d Inst. 122; Crabb, 
Eng. Law 150. 

BED. The channel of a stream; the part 
between tlie banks worn by tbe regnlar flow 
of the water. See Howard v. Ingersoll, 13 
IIow. (U. S.) 426, 14 L. Ed. 189. 

The phrase divorce from bcd and board, 
contains a Iegal use of the word synonymous 
witli its popular use. 

BED-ALE or BID-ALE. A friendly as- 
signation for neighbors to mcet and drink 
at the house of newly married persons or oth- 
er poor people and tlien for the guests to 
contribute to the housckecpers. Cowell. 

BEDEHOUSE. A hospital or almshouse 
for bedesmen or poor people who praycd for 
tbeir founders and benefactors ; froin tbe 
Saxon biddan , to pray. Cunningham. 

BEDEL. ln English Law. A crier or mes- 
senger of court, who summons men tò ap- 
pear and answer therein. Cowell. An in- 
ferior oflicer in a parish or liberty, or in an 
institution, such as tbe Blue Coat School in 
Loiulon. 

A subordinate officer of a university who 
walked Mdth a mace before one of the of- 
ficcrs on ceremonial oceasions and perform- 
ed other miuor duties ordinarily. 

A lierakl to make public proclamations. 
Cent. Dict. 

The more usual spelling is Beadle, q . v. 

BEDELARY. The jurisdiction of a bcdcl, 
as a bailiwick is tbe jurisdiction of a bail- 
iff. Co. Litt. 234 b; Cowell. 

BEDEREPE. A service wliich certain ten- 
ants were ancientlv bouud to perform, as to 
reap their landlord’s corn at harvest Said 
by Wliishaw to be still in existenee in some 
parts of Kngland. Blount; Cowell. 

B E D E W E RI . Those wliich we now call 
banditti; profligate and excommunicated 
persons. Cunningham. 

BEEF. Tliis word is used frequently to 
mean an animal of the cow species aud not 
lieef prepared for market. A bcef or one 
beef is an expression frequently used to des- 
ignate an anirnal fit for use as beef, instead 
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of designating it as a steer, a heifer, an ox, 
or a cow. Davis v. State, 40 Tex. lo5. 

BEER. A malt liquor of the ligliter sort 
and differs from ordinary beer or ales, not 
so much in its ingredients as in its proeesses 
of fermentation. 

BEES are animals fcrcc naturw wliile un- 
reclaimed; Wallis v. Mease, 3 Biun. (l’a.) 
54G; Cock v. Weatherby, 5 Smedes & M. 
(Miss.) 3.°,3. See Inst. 2. 1. 14; Dig. 41. 1. 5. 
2; Gillet v. Mason, 7 Johns. (X. Y.) 1G; 2 
Bla. Com. 392. If wliile so unreclaimed tliey 
take up their abode in a tree, they belong 
to the owner of the soil, but not so if re- 
claimed and they can be identified; Goff v. 
Kilts, 15 Wend. (X. Y.) 550. See Ferguson 
v. Miller, 1 Cow. (X. Y.) 243, 13 Am. Dec. 
519; Idol v. Jones, 13 X. C. 1G2. See Ani- 
mal. 

BEGGAR. One who obtains his liveli- 
hood by asking alms. The laws of several 
of the states pnnish begging as an offence. 
See Tkamp; Vagrant. 

BEGIN. To originate. To come into ex- 
istence. As to the right to begin at a trial, 
see Opening and Closing. 

BEGOTTEN. “To be begotten” means the 
same as “begotten,” embracing all those 
whom the parent shall have begotten during 
his life, quos procreaverit. 1 Maule & S. 135 ; 
Wager v. Wager, 1 S. & R. (Pa.) 377. 

BEGUN. In a statute providing that 
nothing contained in it should affect prose- 
cutions “begun” under any existing act, the 
word “begun” rneans both those which have 
already been begun and those which may 
hereafter be begun. Lang v. U. S., 133 Fed. 
201, 66 C. C. A. 255. 

BEHALF. Benefit, support, defence, or 
advantage. 

BEHAVIOR. Manner of having, holding, 
or keeping one's self; carriage of one’s self, 
wdth respect to propriety, morals, and the 
requirements of law. Surety to be of good 
behavior is a larger requirement than surety 
to keep the peace; Dalton, c. 122; 4 Burns, 
Just. 355. See Good Behaviok. 

BEHETRIA. In Spanish Law. Lands sit- 
uated in districts and manors in which the 
inhabitants had the right to select their 
own lords. / 

BE H 00 F (Sax.). Use ; service ; profit; 
advantage. It occurs in conveyances. 

BELIEF. Conviction of the mind, arising 
not from actual perception or knowledge, but 
by way of inference, or from evidence re- 
ceived or information derived from others. 
See Deceit. 

Belief may evidently be stronger or weaker 
according to the weight of evidence adduced 
in favor of the proposition to which belief is 
granted or rcfused; Thompson v. Wliite, 4 
S. & R. (Pa.) 137; 1 Greenl. Ev. §§ 7-13. See 


1 Stark. Ev. 41; 2 Powell, Mortg. 555; 1 
Ves. Ch. 95; 12 id. 80; Dy. 53; 2 W. Bla. 
SSl; Carmalt v. Post, S Watts (Pa.) 406; 
Bennifield v. Ilypres, 3S Ind. 504; Hatch v. 
Carpenter, 9 Gray (Mass.) 274; Flumphreys 
v. McCall, 9 Cal. 62, 70 Am. Dec. G21; Ven- 
tress v. Smith, 10 Pet. (U. S.) 171, 9 L. Ed. 
382. 

BELLIGERENCY. In Internatlonal Law. 

Tlie status of (le facto statehood attributed 
to a body of insurgents, by which their hos- 
tilities are legalized. Before they can be 
recognized as belligerents they must have 
some sort of political organization and be 
carrying on what in international law is re- 
garded as legal war. There must be an arm- 
ed struggle between two political bodies, each 
of whicli exercises de facto authority over 
persons within a determined territory, and 
commands an army whic-h is prepared to ob- 
serve the ordinary laws of w T ar. It is not 
enough tliat the insurgents have an army; 
thcy must have an organized civil authority 
directing the army. 

The exact point at which revolt or insur- 
rection becomes belligerency is often ex- 
tremely difiicult to determine; and belliger- 
ents are not usually recognized by nations 
unless they have some strong reason or ne- 
cessity for doing so, either because the ter- 
ritory where the belligerency is supposed to 
exist is contiguous to their own, or because 
the conflict is in some way affecting their 
commerce or the rights of their citizens. 
Thus in 1875 President Grant refused to rec- 
ognize the Cubans as belligerents, although 
tliey had been maintainiug hostilities for 
eight years, because they had no real and 
palpable political organization manifest to 
the world, and because, being possessed of 
no seaport, their contest was solely on land 
and without the slightest effect upon com- 
merce } Moore, Int. Law Dig. I, 196. One 
of the most serious results of recognizing 
belligerency is that it frees the parent coun- 
try from all responsibility for what takes 
place within the insurgent lines; Dana’s 
Wheaton, note 15, page 35. 

When revolutionists have no organized po- 
litical government and it becomes necessary 
to recognize them in some way, a status of 
insurgency ( q. v.) is sometimes recognized. 
In this way the parent state avoids the ne- 
cessity of treating the insurgents as pirates 
and third Powers obtain certain of the rights 
of neutrals. In 1895 President Cleveland 
recognized a status of insurgency in Cuba 
and enjoined the observance of the Neutral- 
ity Laws. Moore I, 242. See Hall, 6th ed. 
31-42; Hershey llS-123. 

BELLIGERENT. In International Law. 
As adj. and noun. Engaged in lawful war; 
a state so engaged. In plural. A body of 
insurgents who by reason of their temporary 
organized government are regarded as con- 
ducting lawfui hostilities. Also, militia, 
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corps of volunteers, and otliers, who althoush 
not part of the regular army of tbe state, are 
regarded as lawful combatants provided they 
observe the laws of war; 4 II. C. 1907, arts. 
1, 2. See War; Belligekency. 

BELONG. To appertain to; to be tlie 
property of. Propcrty “belonsing” to a per- 
son has two general meanings: (1) ownership; 
(2) the absolute right of user. A road may 
be said with perfect propriety to helong to a 
man wlio has the right to use it as of right 
although the soil does not beloug to liim; 31 
L. J. Ex. 227. See Fixtuhes. 

It may also signify a legal residence. As, 
the town to which a slave belongs is that 
alone in whicli he has a legal settlement; 
Columbia v. Williams, 3 Conn. 4G7. 

BELOW. Inferior; preliminary. The 
court below is tlie court from which a cause 
has been removed. See Bail. 

BENCH. A tribunal for the administra- 
tion of justice. 

The judges taken collectively, as distin- 
guished from counsellors and advocates, who 
are called the bar. 

The term, indicating originally the seat of the 
judges, came to denote the body of judges taken 
oollectively, and also the tribunai itself. The jus 
banciy says Spelman, properly belongs to the king’s 
judges, who administer justice in the last resort. 
The judges of the inferior courts, as of the barons, 
are deemed to judge plano pede, and are such as are 
called in the civil law pcdanei judices, or by the 
Greeks x a f JLaL ^ LKaaraL ) fhat is humi judicantes. 
The Greeks callcd the seats of their higher judges 
P//fzara } and of their inferlor judges fiâÜpa. The 
Romans used the word sellce and tribunalia to des- 
ignate the seats of their higher judges, and subsel- 
lia to designate those of the lower. See Spelman, 
Gloss. Bancus; 1 Reeve, Eng. Law 40, 4th ed. 

“The court of common pleas in England was 
formerly callcd Bancus, the Bench, as distinguished 
from Bancus Regis, the King’s Bench. It was also 
called Communis Bancus, the Common Bench; and 
this title is still retained by the reporters of the de- 
cislons in the court of Comrnon Pleas. Mention is 
made in the Magna Charta ‘de justiciariis nostris 
dc Banco/ which all men know to be the justlces of 
the court of Common Pleas, commonly calied the 
Common Bench, or the Bench." Viner, Abr. Courts 
(n. 2). 

BENCH WARRANT. An order issued by 
or from a beuch, for the attaclmient or ar- 
rest of a person. It may issue either in case 
of a contempt, or where an indictment has 
bcen found. 

BENCHERS. Seniors in the Inns of 
€ourt, intmsted with their government. 

They have tlie absolute and irresponsible 
power of punishing a barrister of their Inn 
guilty of misconduct, by either admonishing 
ur rebuking him, by prohibiting him from 
dining in the hall, or even by expelling him 
from the bar, called disbarring. They may 
also refuse admission to a student, or reject 
his call to tlie bar. Wharton, Lex. But see 
Bakrister, as to the sole riglit of the judges 
to admit to the bar and to debar. 

See Inns of Coürt; Council of tiie Bar. 


BENEFICE. An ecclesiastical preferment. 

Iu its more extended sense, it includes any 
such preferment; in a more limited sense, it 
applies to rectories and vicarages only. See 
Beneficiüm ; Simony. 

BENEFICE D E DISCUSSION. See Ben- 
EFIT OF DlSCUSSION. 

BENEFICIAL ASSO C IATI 0 N $. Volun- 
tary associations for mutual assistance in 
time of need and sickness, and for the care 
of families of deceased members. Niblack, 
Ben. Soc. and Acc-id. Ins. These assoeia- 
tions form in substance a very efl'ective sys- 
tem of co-operative life insuranee. The pay- 
ment to the beneficiary is not a gift, but a 
right arising from the contract of meinber- 
ship, and when the conditions of membership 
have been fulfilled may be enforced at hiw; 
id. ch. xxvi. The suspension of a subordi- 
nate lodge will not defeat a recovery unless 
legally done; Young v. Grand Lodge of Sons 
of ITogress, 173 Pa. 302, 33 Atl. 103S. 

In a suit for sick benefits the constitution 
and by-laws of the society constitute the con- 
tract between the parties, and the mode 
wliich they provide to ascertain the right 
to benefits must be pnrsued in ordor to re- 
cover; Delaware Lodge Xo. 1, I. O. O. F., v. 
Allmon, 1 Pennewill (Del.) 1G0, 39 Atl. 109S. 
When after a certificate had been issued 
under the law as it then stood payable at 
deatli to a creditor (named), a subsequent 
law prohibitlng payment to other than rela- 
tives or dependents of the insured could have 
no retroactive effect nor compel him to desig- 
nate a new beneficiary; Kmmons v. Supreme 
Conclave, I. O. II., 6 Pennewill (Del.) 115, 
63 Atl. S71; Peterson v. Gibson, 191 111. 3G5, 
C1 N. E. 127, 54 L. Pv. A. S3G. So Am. St. Pvep. 
2G3; Sargent v. Knights of Honor, 15S Mass. 
557, 33 N. E. G50; Mulderick v. Grand Lodge 
of A. O. U. W., 155 Pa. 505, 2G Atl. GG3; 
Wist v. Grand Lodge A. O. U. W., 22 Or. 
271, 29 Pac. 610, 29 Am. St. Pvep. C03; Ilad- 
ley v. Queen City Camp No. 27, W. O. W., 
1 Tenn. Ch. App. 413; lioberts v. Cohen, 60 
App. Div. 259, 70 N. Y. Supp. 57. The bene- 
ficiary has not a vcsted right and a changc 
could have been made by tlie member but 
the legislation was intended to Lie prospec- 
tive and could not proprio viyore disturb 
existing relations; Iladley v. Queen City 
Camp No. 27, W. O. W., 1 Tenn. Ch. App. 413. 

Where a statute autliorizes a beneficial 
assoeiation to issne certificates for the bene- 
fit of certain enumerated relatives or de- 
pendents, and a person outside the speci- 
fied classes is named in the certificate, that 
faet will not avoid the right in the fund of 
the beneficiaries desienated by law; Koyal 
League v. Shields, 251 111. 250, 9G N. E. 45, 
3G L. II. A. (N. S.) 20^. A servant is not a 
dependent; Grand Lodge A. O. U. W. of Ncw 
Jersey v. Gandv, G3 N. J. Eq. G92. 53 Atl. 
142; a mother, under certain facts. has been 
held not to be; Elsey v. Odd Fellows Mut. 
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Relief Ass’n, 142 Mass. 224, 7 N. E. 844; or 
a brother-; Supreme Council American Le- 
gion of Honor v. Smith, 45 N. J. Eq. 4GC, 
17 Atl. 770 ; an adopted child may or may 
not be a dependent, and the dependeucy will 
not rest upon whctlier thcre has been a legal 
adoption: Murphy v. Nowak, 223 III. 301, 79 
N. E. 112, 7 L. Ii. A. (N. S.) 393. A person 
who assisted a deceased member and took 
care of liim in his last illness was held not 
to be a dependent; Groth v. Central Vercin 
der Gegenseitigen Unterstuetzungs Gcsell- 
schaft Germania, 95 Wis. 140, 70 N. W. 80; 
a creditor is not; Skillings v. Benefit Ass’n, 
14G Mass. 217, 15 N. E. 5G6; nor au illegiti- 
mate child, even though the father had been 
boarding with the rnother and payiug there- 
for;, Lavigne v. Ligue des Patriotes, 178 
Mass. 25, 59 N. E. G74, 54 L. R. A. 814, 8G 
Am. St. Rep. 4G0; Supreme Tent of Knights 
of Maecabees of the World v. McAllister, 
132 Mich. G9, 92 N. W. 770, 102 Am. St. Rep. 
3S2; Jarnes v. Supreme Council of Royal 
Arcanum, 130 Fed. 1014. Dependency for 
favor or affection or companionship is held 
to be excluded; Alexander v. Parker, 144 
III. 3G6, 33 N. E. 1S3, 19 L. R. A. 187, where 
an aflianced wife was held not to be a 
dependent; contra, McCarthy v. Supreme 
Lodge, 153 Mass. 314, 2G N. E. SG6, 11 L. R. 
A. 144, 25 Am. St. Rep. G37. 

It is held in some courts that a woman 
is a dependeut who in good faith lives with 
a member in the belief that she is his wife, 
although there is no legal marriage; Su- 
preme Lodge, A. O. U. W., v. Hutchinson, 
6 Ind. App. 399, 33 N. E. 816; Supreme Tent 
of Knights of Maccabees of the World v. 
McAllister, 132 Mich. G9, 92 N. W. 770, 102 
Am. St. Rep. 382; contra, Severa v. Beranak, 
138 Wis. 144, 119 N. W. 814. Where the 
association has charter power to pay sums 
to the family and heirs of deceased mem- 
bers, a contract to pay to his legal represen- 
tatives was construed to mean his heirs; 
Ilarton’s Estate, 213 Pa. 499, 62 Atl. 1058, 
4 L. R. A. (N. S.) 939. 

A failure to apportion the proceeds of a 
benefit certificate between the beneficiaries 
entitles one to the entire sum upon the oth- 
er provingineligible ; Cunatv. Supreme Tribe 
of Ben Hur, 249 111. 448, 94 N. E. 925, 34 
L. R. A. (N. S.) 1192, Ann. Cas. 1912A, 213. 

For most purposes mutual benefit associa- 
tions are insurauce companies aud certifi- 
cates issued by tliem are policies of life in- 
surance. There are, however, some essen- 
tial differences, one of which is the power 
on the part of the assured in mutual benefit 
associations to change the beneficiary; Hol- 
land v. Taylor, 111 Ind. 121, 12 N. E. 116. 
Iu a policy of Iife insurance, the beneficiary 
has a vested right. In a benevolent society 
the bcneficiary has no vested right in the 
certificate before the death of the member; 
Masonic Benevolent Ass’n v. Bunch, 109 Mo. 
5G0, 19 S. W. 25. The certificates of such 


associations are said to partake of the na- 
ture of testamentary dispositions of prop- 
crty; Woodruff v. Tilman, 112 Mich. 1S8, 70 
N. W. 420. They may be disposed of by 
will unless the rules of the society prohibit 
it; Woodruff v. Tilman, 112 Mich. 188, 70 N. 
W. 420; Catholic Ben. Ass’n v. Priest, 46 
i Mich. 429, 9 N. W. 481; High Court Catholic 
Order of Foresters v. Malloy, 1G9 III. 58, 48 
N. E. 392. The member may change the 
beneficiary without the latter’s consent; Ma- 
sonic Ben. Ass’n v. Bunch, 109 Mo. 560, 19 
S. W. 25; he may change as to a portion of 
the insurance; Woodruff v. Tilman, 112 
Mich. 1S8, 70 N. W. 420; contra, McClure v. 
Johnsou, 56 Ia. 620, 10 N. W. 217. 

If the by-Iaws point out the mode in which 
the beneficiary may be changed, another 
beneficiary can be substituted only in the 
manner provided, and an attempt of the 
member to dispose of the fund by will is 
held ineffectual; Stewart v. Trustees of Col- 
lege, 2 Den. (N. Y.) 409 (where the objection 
was raised by the society); Hollaud v. Tay- 
Ior, 111 Ind. 121, 12 N. E. 116; Stephenson 
v. Stephenson, 64 Ia. 534, 21 N. W. 19; Mc- 
Carthy v. New England Order of Protection, 
153 Mass. 314, 2G N. E. 8GG, 11 L. R. A. 144, 
25 Am. St. Rep. 637; Fink v. Fink, 171 N. 
Y. 616, 64 N. E. 506. Opposing this rule, it 
is held that such a provision was for the 
benefit of the association which might waive 
it or insist upon it, and if waived by the 
association, the member might change his 
beneficiary by will; Splawn v. Chew, G0 Tex. 
532; Kepler v. Supreme Lodge, 45 Hun (N. 
Y.) 274. 

Where no method of changing the bene- 
ficiary is provided, a letter mailed to the 
company directing the payment to a new 
beneficiary completes the change; Hirschl v. 
Clark, 81 Ia. 200, 47 N. W. 78, 9 L. R. A. 
841; Fink v. Mutual Aid Society, 57 App. 
Div. 507, 68 N. Y. Supp. S0. 

Such association has power to amend its 
by-laws so as to increase the assessments 
on its members, where the existing rate 
has proved inadequate, under charter au- 
thority to provide for the payment of a cer- 
tain death benefit to be secured by assess- 
ment; Reynolds v. Supreme Council of Royal 
Arcauum, 192 Mass. 150, 78 N. E. 129, 7 L. 
R. A. (N. S.) 1154, 7 Ann. Cas. 776; Gaut v. 
Life Ass’n, 121 Fed. 403; Miller v. National 
Council of Ivnights & Ladies of Security, 69 
Kan. 234, 7G Pac. S30; contra, unless there 
was au express agreement that a member 
should be bound by future by-laws, varying 
or modifying his contract; Covenant Mut. 
Life Ass’n of Illinois v. Kentner, 188 111. 
431, 5S N. E. 966; Pearsou v. Indemnity Co., 
114 NIo. App. 283, S3 S. W. 5S8; Wright v. 
Knights of Maccabees of the World, 48 Misc. 
558, 95 N. Y. Supp. 996 (tliough the proposed 
increase was necessary to keep the associa- 
tion solvent). A member cannot be assessed 
for losses that occurred prior to his mem- 
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bership unlcss he had so agreed; Clark v. 
Traveling Mcn’s Ass’n (Ia.) 135 N. W. 1114, 
42 L. R. A. (X. S.) G31; or for the creation 
of an emergency fund; id. 

If at thc time one becomes a member of a 
heneficial order, its constitution and by-laws 
expressly reservc thc right to make amcnd- 
ments thereto, he is bound by a subsequent 
araendment injuriously affecting him; Rob- 
inson v. Templar Lodge, 117 Cal. 370, 49 Pac. 
170, 59 Am. St. Rep. 193. Sueh an amend- ^ 
mcnt must be rcasonable; Knights Templars’ 

& Masons’ Life Inderanity Co. v. Jarman, 104 
Fed. G38, 44 C. C. A. 93; Modcrn Woodmen 
of America v. Wieland, 109 111. App. 340; 
Smith v. Supreme Ivodge, 83 Mo. App. 512; 
O’Neill v. Supreme Council, 70 N. J. L. 410, 
57 Atl. 4G3, 1 Ann. Cas. 422. The power to 
make it, not being a power to destroy the 
contract rights of the memhers; Parish v. 
Produce Exchange, 1G9 N. Y. 34, G1 N. E. 
977, 5G L. R. A. 149; but where it raakes so 
radical a change as to amount to a repudia- 
tion of a contract it will be void; Beach v. 
Suprerae Tent, 177 N. Y. 100, G9 N. E. 281. 
The voluntary acceptance of by laws pro- 
viding for the imposition of coercive fines 
does not make such fines legal and the 
standing threat of their imposition may prop- 
erly be classed with the ordinary thrcat of 
suits upon groundless claims; Boutweil v. 
Marr, 71 Vt. 1, 42 Atl. 607, 43 L. R. A. S03, 
76 Am. St. Rep. 74G. 

A discussion of the effect of an erroneous 
description of the beneficiary in a certificate 
by Cyrus J. Wood, 57 Cent L. J. 383, reaches 
the conclusion that the courts are inclined to 
take into consideration the benevolent cliarac- 
ter and purpose of these societies and, in or- 
der to effectuate this purpose, liberally con- 
strue by-laws and statutes, giving a broad 
interpretation to such terms as relatives, 
families and dependents, so that one wrong- 
fully described as a relative may obtain the 
benefit on proving dependency, and if the 
beneficiary cannot be brought within the pre- 
scribed limits, tliose who are within the 
rules may receive the bencfit as against both 
the insured and the society sincc a raisde- 
scription seems to be ignorcd and the rights 
of all concerned are decided according to 
the benevolent purpose of the society with 
regard to the real relation of tlie appointed 
beneficinry to the deceascd. See 17 Harv. 
L. Rev. 211. 

See In re Harton’s Estate, 213 Pa. 499, 62 
Atl. 105S, 4 L. R. A. (N. S.) 939; Railroad 
Relief Funds. 

Sce Association ; Familt. 

BENE FICIAL INTEREST. Profit, bene- 
fit, or advantage resulting frora a contract, 
or the ownership of an estate as distinct 
frora the legal ownership or control. 

A ccsfwi que trust has the beneficial interest ln a 
trust estate while the trustee has the legal estate. 
If A makes a contract with B to pay C a sum of 
money, C has the beneficial interest in the contract. 

Bouv.—22 


BENEFICIAL P0WER. It is used in 
New York and has for its object the donee 
of the power, and is to be exeeuted solel.v 
for his benefit, in contrndistinction to trust 
poiccrs , which have for their object persons 
otlier than tlie donee and are to be exe< uted 
solely for thcir bencfit. Jennings v. Conboy, 
73 N. Y. 234. 

BENEFICIAL S0CIETIES. See Benefi- 

CIAL ASSOCL\T10NS. 

BENEFICIARY. A term suggestcd by 
Judge Story as a substitute for ccstui que 
trust, and adopted to sorae extent. 1 Story, 
Eq. Jur. § 321. 

The person named in a policy of insurance 
to whora the insurance is payable upon tlie 
happening of thc event insured against. 

The beneficiary of a contract is uot a ces- 
tui que trust ; 12 Harv. L. Rev. 5G4. 

BENEFICI0 PRIM0 (more fully bencpeio 
primo eeclesinstico habcndo). A writ dircct- 
ed from the king to the chancellor, cora- 
manding him to bestow the benefice which 
shall first fall in the King’s gift, above or 
under a certain value, upon a particular and 
certain person. Reg . Orig. 307. 

BENEFICIUM (Lat.). A portion of land 
or other immorable thing granted by a lord 
to his followers for their stipend or mainte- 
nance. 

It originally meant a “bcnefaction” from 
the king, usually to a noble. The analogous 
English institution was the laen or loan; 
Maitl. Doinesd. Book & Beyond 301. 

In the early feudal times, grants wcre made to 
coutinue only during the pieasure of the grantor, 
whlch were called muncra; but soon afterwards 
these grants wcre made for life, and then they as- 
surned the name of bene/icia. Dalrymple, Feud. Pr. 
199. Pomponius Laetus, as cited by Hotoman, Dc 
Fcudis, c. 2, says, “That lt was an ancient custom, 
revived by the Emperor Constantine, to glve lands 
and villas to those generals, prefects, and trlbunes 
w r ho had grown old in enlarging the empire, to sup- 
ply their necessities as long as they lived, which 
they called parocliial parishes, etc. But between 
(feuda) fiefs or feuds and (parochias) parishes 
there was this difference, that the latter w^ere given 
to old men, veterans, etc., w r ho, as they deserved 
well of the republic, were sustained the rest of thelr 
life (publico bencficio) by the publlc benefaction; 
or, if any war afterwards arose, they were called 
out not so much as soldiers as leaders (magistri 
militum). Feuds (fcuda), on the other hand, were 
usually given to robust young men who could sus- 
taln the Iabors of war. In later times, the word 
parochia was appropriated exclusively to ecclesias- 
tlcal persons, whlle the w'ord beneficium (militare) 
continued to be used in reference to military fiefs 
or fees. 

A general term applied to ecelesiastical 
livings. 4 Bla. Cora. 107. Sce Benefice. 

In Civil Law. Any favor or privilege. 

BENEFICIUM CLERICALE. Benefit of 
clcrgv, wliicli sce. 

BENEFICIUM COMPLTENTIiC. In 
Scotch Law. The privilege of retaining a 
coinpetence belonging to the obligor in a 
gratuitous obligation. Such a claim consti- 



BENEFICIUM COMPETENTI^E 


338 


BENEFIT OF CEERG-Y 


tutes a good defence in part to an action on 
the bond. Paterson, Comp. 

In Civil Law. The right whicli an insol- 
vent debtor had, among the Ronians, on mak- 
ing ccssion of his propcrty for the benefit of 
his creditors, to retain what was required 
for him to live honestly accordiug to his con- 
dition. 7 Toullicr, n. 25S. 

, A defendant’s privilege of being condemn- 
ed only in an amount which he could pay 
without boing reduced to a state of destitu- 
tion. Sand. Justinian iv. vi. 37. 

BENEFICIUM DIVISIONIS. See Bene* 

FIT OF DlVISION. 

BENEFICIUM INVENTARII. See Ben- 
FITT OF INMENTORY. 

BENEFICIUM ORDINIS. In Scotch and 
Civil Law. The privilege of the snrety al- 
lowing hira to require that the creditor shall 
take complete legal proceodings against the 
debtor to exnaust him before he calls upon 
the surety. 1 Bell, Com. 347. 

BENEFIT. Profit, fruit, or advantage. 

The acceptance of the benefits of a con- 
tract estops a party from denying its validi- 
tv; City of St. Louis v. Davidsou, 102 Mo. 
149, 14 S. W. S25, 22 Am. St. Rep. 704; 
Spencer v. Jennings, 139 Pa. 19S, 21 Atl. 73; 
Wood v. Bullard, 151 Mass. 324, 25 N. E. 07, 
7 L. R. A. 304; Talmertou v. IIoop, 131 Ind. 
23, 30 N. E. S74; Gladstone Exch. Bank v. 
Keating, 94 Mich. 429, 53 N. W. 1110; St. 
Louis & S. F. R. Co. v. Foltz, 52 Fed. 027. 

BENEFIT ASS0CIATI0N. See Benefi- 

CIAL ASSOCIATIONS. 

BENEFIT 0 F CESSI0N. In Civil Law. 

The release of a debtor from future impris- 
onment for his debts, to which he is entitlcd 
upon the surrender of liis property for the 
benefit of his ereditors. Pothier, Procêd. Civ. 
part 5, c. 2, § 1. 

This was something like a discharge under the 
insolvent laws, which releases the person of the 
debtor, but not goods he acquires afterwards. See 
Bankkupt; Cessio Bonorum; Insolvent. 

BENEFIT 0 F CLERGY. Originally it 
meant that an ordained clerk charged with 
felony could be tried only in the Ecclesiasti- 
cal Court. But, hefore the eud of Henry 
III.’s reign, the king's court, tliough it de- 
livered him to the Ecclesiastical Court for 
trial, took a preliminary inquest as to his 
guilt or innocence. The latter court tried 
him by compurgation. It could sentence him 
to degradation, imprisonment or whipping. 
Benefit of clergy did not apply to treason, 
breach of forest laws, trespasses or misde- 
meanors. In time it ehanged and became a 
complicated series of rules exempting cer- 
tain persons from punislinient for certain 
criminal offences. It was exteiuled to secu- 
lar clerks, then to all who could read. In 
1705 this requirement was abolished. Till 
1G92 a womfin commoner could not claim it. 
By act in 1487, all persons except those in 


orders were, if convicted of a clergyable fel- 
ony, brandcd and disabled from claiming the 
privilege a sccond time. A peer, even if he 
could not read, had the privilege (1547). 
By act in 1717, persons (not peers or clerks 
in orders) were if convicted of clcrgyable 
larcenies transported for 7 years. Gradual- 
ly the number of non-clergyable offences was 
increased and new offences, when crcated, 
were made non-clergyable. It was abolished 
in England in 1827. 1 Holdsw. H. E. L. 381. 

Kelyng reports, “At the Lent Assizes for Winehes- 
ter (18 Car. II.) the clcrk appointed by the bishop 
to give clergy to the prisoners, being to give it to 
an old thief, I directed him to deal clearly with me, 
and not to say legit in case he could not read ; and 
thereupon he delivered the book to him, and I per- 
ceived the prisoner never looked on the book at all: 
and yet the bishop’s clerk, upon the demand of 
( legit? or non lcgit?’ answered ‘legit/ And there- 
upon I told him I doubted he was mlstaken, and 
had the question again put to him; whereupon he 
answered again, something angrily, ‘legit.’ Then I 
bid the clerk of assizes not to record it, and I told 
the parson that he was not the judge whether the 
culprit could read or no, but a ministerial oflScer to 
make a true report to 'the court; and so I caused 
the prisoner to be brought near, and delivered him 
the book, when he confessed that he could not read. 
Whereupon I told the parson that be had unpreach- 
ed more that day than he could preach up again In 
many days, and I fined him five marks.” An in- 
stance of humanity is mentioned by Donne, of a 
culprit convicted of a non-clergyable offence prompt- 
ing a convict for a clergyahle one in reading his 
neck-verse. In the very curious collection of pro- 
legomena, to Coryat's Crudities are commendatory 
lines by Inigo Jones. The famous architect wrote, 
“Whoever on this book with scorn would look, 

May he at sessions crave, and want his book.” 

When one who could read had the privi- 
lege, it was enough to read a line in a book, 
and the same verse of Psalms li. 1, was said 
to be used with each prisoner, called the 
“neck-verse.” 

See 1 Soc. Engl. 297; 1 P. & M. 429; 1 
Stephen II. C. L. 4G4. 

The benefit of clergy seems never to have 
been extended to breach of forest laws, tres- 
pass or liigh treason, nor misdemeanors in- 
ferior to felony. In time it became a com- 
plicated series of rules exempting certain 
persons from punishment for certain crimi- 
nal ofieuces. It has been usually acknowl- 
edged as belonging to the common law of 
most of the United States; 1 Bish. Cr. L. 
938. See 1 Chit. Cr. L. GG7; 4 Bla. Com. ch. 
2S; 1 Bish. Cr. Law § 93G. 

By act of congress of April 30, 1790, R. S. 
§ 5329, the benefit of clergy shall not be used 
or allowed upon conviction of any crime for 
which the pnnishment is death. Repealed 
by act of March 4, 1909; apparently the doc- 
trine thus becomes obsolete. 

See Burning in the Hand. 

BENEFIT 0 F DISCUSSI0N. The right 
which a surety has to cause the property of 
the principal dehtor to be applied in satis- 
faction of the obligation in the first instance. 
La. Civ. Code, art. 3014. See Benefjoe de 
Discussion. 
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BENEFIT 0 F DIVISION. In Civil Law. 

The riglit of one of seveml joint sureties, 
vvhen sued alone, to have the wliole ohliga- 
tiou apportioned amongst the solvcnt sure- 
ties, so that he neod pay hut his share. La. 
Civ. Code, arts. 301-1-3020. 

BENEFIT 0 F INVENTORY. In Civil Law. 

The privilege vvhich the heir obtains of be- 
ing liable for the charges and debts of the 
succession, only to the value of the effccts 
of the succession, by causing an inventory 
of these effects withiu the time and nianner 
prescribed by law. La. Civ. Code, art. 1025; 
Pothier, dcs Succcss. e. 3, s. 3, a. 2. Sce 
Speuee, Eq. Jurisd. 5S5. See also Paterson, 
Coinp. as to the Scotch law. 

BENERETH. A service whioh the tenant 
rendered to his lord with his plow and cart 
Cowell. 

BENEVOLENCE. A voluntary gratuity 
given by the subjects to the kiug. Cowell. 

Benevolences were first granted to Edward IV.; 
but under subsequent monarchs they became any- 
thing but voluntary gifts, and by the Petition of 
Rights (3 Car. I.) no benevolence shall be extortcd 
without the consent of parliament. The illegal 
claim and collection of these benevolences was one 
of the prominently alleged causes of the rebellion 
of 1640. 1 Bla. Com. 140 ; 4 id. 436. 

The love of humanity; the desire to pro- 
mote its prosperity or happiuess. When 
used in a bequest with charity, it is synony- 
inous. Saltonstall v. Sanders, 11 Allen 
(Mass.) 44G. See Charitable Uses. 

BENEVOLENTIA REGIS HABENDA. 

The form in ancient fines and submissions 
to purchase the king’s pardon and favor in 
order to be restored to place, title or estate. 
Paroch. Antiq. 172. 

BENHURST. In Berkshire, a remedy for 
the inhabitants thereof to levy money recov- 
ered against them on the statute of hue and 
cry. 39 Eliz. e. 25. 

BEQUEATH. To give personal property 
by will to another. Lasher v. Lasher, 13 
Barb. (N. Y.) 10G. Tlie word may be con- 
strued devisc , so as to pass real estate; Wig- 
ram, Wills 11; or dcvisc and bequeath; 
Laing v. Barbour, 119 Mass. 525; Dow v. 
Dow, 3G Me. 21G; Lasher v. Lasher, 13 Barb. 
(N. Y.) 109. See Legacy. 

BEQUEST. A gift by will of personal 
property. See Legacy. 

BERTILLON SYSTEM. See Antüropom- 

ETRY. 

BESAILE, BESAYLE. The great-grand- 
father, proavus. 1 Bla. Com. ISG. 

BESIDES. In addition to; moreover. In 
provisions in a will for children “bosides” 
an eldest son, no children take unless there 
be a son; 4 Dr. & War. 235. 

BES0T. To stupefy, to make dull or 
senseless, to make to dote; and “to dote” 


j is to he deliriors. sill or in^ane. Gates v. 
Meredith, 7 Ind. 441. 

BEST. Of the highest quality. Of the 
greatest usefulness for the purpose intendcd. 
Where one covenants to use his best en- 
deavors, there is no broaeh if lie is preveut- 
ed hy causes wholly beyoiul his eontrol uinl 
without any default on his part; 7 II. A 

N. 92. A coutract to erect a building of the 
best lumber means tbe best lumber of which 
buildiugs are ordinarily eoustructed at tl at 
place; Mclutire v. Barues, 4 Col. 2.^5. 

BEST EVIDENCE. The best cvidence of 
which the uature of the case admits. not tlu 
highest or strongest evidence which the na- 
ture of the thiug to be proved admits of: 
e. g . a copy of a decd is not the best evi- 
deuce: the decd itself is better. 1 Greenl. 
Ev., Lewis’s ed. § S2: State v. McDonald, 
G5 Me. 4G7 ; Tayloe v. Itiggs, 1 Pet. (U. Sj 
591, 7 L. Ed. 275; Wbitehead v. Scbool Dist., 
145 Pa. 41S, 22 Atl. 991; 15 Q. B. 7S2. 

The rnle requiring the best evidcnce to 
be produeed is to be understood of the best 
lcgal evidence; Gray v. Pentland. 2 S. It. 
(Pa.) 34; 3 Bla. Com. 3GS, n. 10, by Chris- 
tian. It is relaxed in some cascs, as where 
the words or the act of the opposite party 
avow the fact to he proved. A tavern-keep- 
er’s sign avows his occupation ; taking of 
tithes avows the clerical character; Cum- 
mim v. Smith, 2 S. & R. (Pa.) 440; 1 Saund. 
Pl. 49. 

Letterpress copies of letters are the best 
secondary evidence of their contcnts; Ford 
v. Cunningliam, S7 Cal. 209, 25 Pac. 403. 
Where a note and the deed of trust given to 
seeure it differ in describing the payee of 
the note, the note will prevail as evideuee 
over the deed of trust; Magee v. Bureh, 10S 
Mo. 33G, 1S S. W. 107S. 

Prof. Thayer (Evid. 4S4) treats the suh- 
ject and expresses the opiuiou that this 
phraseology tends to eonfusion ; though ad- 
mittiug that in the earlier days it may have 
been useful and may hccome so again as the 
discretion of the courts is enlarged. He pre- 
fers “primary” and “secondary.” Id. 505. 

BESTIALITY. A sexual conncction be- 
tween a human being and a brute of the 
opposite sex. Buggery scems to include 
botli sodomy and bestiality; Ausman v. Veal, 
10 Ind. 35G, 71 Am. Dec. 331. Sce Sodomy. 

BETROTHMENT. BETROTHAL. A con- 
tract between a man and a wornan by which 
thc.v agree that at a future time they will 
marry together. 

The coutract must be inutual; the prom- 
ise of the one must be the eonsideration 
for the promise of the other. It must be 
obligatory on both parties at the same iu- 
stant, so that each may have an action upon 
it. or it will bind neither ; 1 Freem. 95; 3 
Kebl. 14S; Co. Litt. 79 ö, b. 
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The parties must be able to contract. If 
either be married at the time of betroth- 
ment, the coutract is void ; but the married 
party cannot take advantage of liis own 
wrong, and set up a marriage or previous 
cngagcmcnt as an answer to tlic action for 
the brcach of the contract, bccause this 
disability procccds from thc defendant’s own 
act; 1 Ld. Raym. 3S7; 3 Iust. S0; 1 Sid. 
112; 1 Bla. Com. 432. 

The performance of this eontract, or the 
completion of the marriage, must bc ac- 
eomplished within a rcasonable time. Ei- 
tlier party may, tlierefore, call upon the 
other to fulfil the engagcment, and. in case 
of refusal or ncglect to do so within a rea- 
sonablc time after request made, may treat 
the hetrotlimont as at an end, and bring 
action for the breach of the contract; 2 C. 
& P. G31. For a breach of the bctrothment 
without a just cause, an actiou on the case 
may be maintained for the recovery of dam- 
agcs. It may be maintained by either party; 
1 Salk. 24. 

In Anglo-Saxon times the betrothal was 
bctween the bridegroom and the womau’s 
father or otber protector; 2 Poll. & Maitl. 
H. E. L. 3G5. 

In Germany and Holland a party could 
be compelled to complete his contract. See 
Phomise of Marp.iage. As to the Roman 
Law, see Bryce, Studies in History. 

BETTER EQUITY. The right which, in a 
court of equity, a second incumbrancer has 
who lias taken securities against subsequent 
dealiugs to his prejudice, which a prior in- 
cumbrancer neglected to take although he 
had an opportunity. 1 Chanc. Prec. 470, n.; 
Oliver v. Oliver, 4 Rawle (Pa.) 144, 26 Am. 
Dec. 123. 

BETTERMENTS. Improvements made to 
an estate. It signifies such improvements as 
render it better than mere repairs. ISIad- 
docks v. Jellison, 11 Me. 4S2; Davis’ Lessee 
v. Powell, 13 Ohio, 30S; M’Kinly v. Holli- 
day, 10 Yerg. (Tenn.) 477 ; Thompson v. Gil- 
man, 17 Vt. 109. The term is also applied 
to denote the additional value which au es- 
tate acquires in consequence of some public 
improvement, as laying out or widening a 
street, etc. 

The mèasure of the value of betterments 
is not their actual cost, but the enhanced 
value they impart to the land, without ref- 
ercnce to the fact that they were not de- 
sircd by the true owner or could not profit- 
ably be used by him; Carolina Cent. R. Co. 
v. McCaskill, 98 N. C. 526, 4 S. E. 4GS. 

BETTING. The act of making a wager; 
a species of gambling. 

A bet or wager is ordinarily an agreement 
between two or more that a sum of money 
or some valuable thing, in contributiug 
which those agreeing take part, shall become 
the property of oue or some of them, on the 


happening in the future of an event at the 
present uncertain; Ilarris v. White, 81 N. Y. 
539. See Gaming. 

BETWEEN. In the intermediate space of, 
without regard to distance; from one to 
another; bclonging to two as a rnutual re- 
lation. 

The words “between A. & B.” in a deed 
excludes the termini mentioned therein ; Re- 
vere v. Leonard, 1 Mass. 93, but see Morris 
& E. R. Co. v. R. Co., 31 N. J. L. 212. Be- 
tween two places is held to exclude both; 8 
C. & P. 612. 

“Between” when properly predicable of 
time is intermediate. “Between two days” 
was held exclusive of both; Bunce v. Reed, 
16 Barb. (N. Y.) 352. See Robinson v. Fos- 
ter, 12 Ia. 1S6. A testamentary gift to two 
or more between or amongst them creates a 
tenancv in common; 2 Mer. 70. It is often 
synonymous with among; Myres v. Myres, 
23 How. Pr. (N. Y.) 415. When between and 
among follow the verb divide, the general 
signification is very similar and in popular 
use they are synonymous; Senger v. Seng- 
er’s Ex’r, 81 Va. 698. 

BEY0ND SEAS. Out of the kingdom of 
England ; out of the state; out of the Unit- 
ed States. “Beyoud seas” means, generally, 
without the jurisdiction of the state or gov- 
ernment in which the question arises; 
32 E. L. & Eq. 84; Forbes’ Adm’r v. Foot’s 
Adm’r, 2 McCord (S. C.) 331, 13 Am. Dec. 
732; Galusha v. Cobleigh, 13 N. H. 79; 
Hatch v. Spofford, 24 Conu. 432. 

It means “out of the United States;” 
Thurston v. Fisher, 9 S. & R. (Pa.) 2S8; 
Earle v. McDowell, 12 N. C. 16; Davie v. 
Briggs, 97 U. S. 638, 24 L. Ed. 10S6; Kee- 
ton’s Heirs v. Keeton’s Adm’r, 20 Mo. 530; 
Darling v. Meachum, 2 G. Greeue (Ia.) 602. 
Otlier cases hold tbat it meaus out of the 
state; Byrne v. Crowninshield, 1 Pick. (Mass.) 
263; Pancoast’s Lessee v. Addison, 1 Harr. & 
J. (Md.) 350, 2 Am. Dec. 520; Forbes’ Adm’r v. 
Foote’s Adm’r, 2 McCord (S. C ) 331, 13 Âm. 
Dec. 732; Mausell’s Adm’r v. Israel, 3 Bihb 
(Ky.) 510; Houston v. Moore, 3 Wheat. (U. 
S.) 433, 4 L. Ed. 428; Galusba v. Cobleigh, 
13 N. H. 86; Stephenson v. Doe, 8 Blackf. 
(Ind.) 515, 46 Am. Dec. 4S9; Richardson’s 
Adm’rs v. Richardson’s Adm’rs, 6 Ohio, 126, 
25 Am. Dec. 745; Thomason v. Odum, 23 
Ala. 4S6; Wakefield v. Smart, 8 Ark. 489. 
See also Sleght v. Kane, 1 Jobns. Cas. (N. 
Y.) 76; and to this effect is the very uni- 
form current of authorities. 

In the various statutes of limitation the 
term “out of the state” is now generally 
used. And the United States courts adopt 
and follow the decisions of the respective 
states upon tbe interpretation of their re- 
spective laws; Shelby v. Guy, 11 Wheat. 
(U. S.) 361, 6 L. Ed. 495. What consti- 
tutes absence out of the state within the 
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meaning of tlie statute is wholly undetermin- 
able by any rule to be drawn from the de- 
cisions. It seems to be agreed that tempo- 
rary absence is not enough; but what is a 
temporary absence is by no means agreed ; 
Ang. Lim. § 200, n. Any place in Ireland 
was held to be “beyond the sea,” under 21 
Jac. I. c. 10; Show. 91; but thls is chang- 
ed by stat. 3 & 4 William IV. c. 27, which 
enacted thnt no part of the United Kingdom 
of Great Britain and Ireland, nor of tlie 
Channel Islands, should be deemed to be 
beyond seas within the meaning of the acts 
of limitation. 

BIAS. A particular influential power 
which sways the judgment; the inclination 
or propensity of the mind towards a partic- 
ular object; adopted in Willis v. State, 12 
Ga. 449. 

Justice requires that the judge should 
have no bias for or against any individnal, 
and that his mind should be perfectly free 
to act as the law requires. 

There is, however, one kind of bias which 
the courts suffer to influence them in their 
judgments: it is a bias favorable to a class 
of cases, or persons, as distinguished from 
an individual case or person. A few ex- 
amples will expiain this. A bias is felt on 
account of convenience; 1 Ves. Sen. 13; 3 
Atk. 524. It is also felt in favor of the heir 
at law, as when there is an helr on one 
side and a mere volunteer on the other; 1 
W. Bla. 25G; 1 Ball & B. 309; 1 Wils. 310. 
On the otlier hand, the court leans against 
double portions for children ; 13 Price 599; 
against double provisions, and double satis- 
factions ; 3 Atk. 421 ; and against forfei- 
tures; 3 Term 172. 

BIBLE. See Schools ; Famely Bible. 

BICAMERAL SYSTEM. A term applied 
by Jeremy Bentham to the division of a leg- 
islative body into two chambers, as in the 
XJnited States government. 

BICYCLE. A two-wheeled vehicle propel- 
led by the rider. 

To ride a bieycle in the ordinary manner 
on a public highwny for convenience, pleas- 
ure, or business is lawful. A person driving 
a horse thereon has no rights superior to a 
person riding a bicycle; Thompson v. Dodge, 
5S ISIinn. 555, G0 N. W. 545, 2S L. R. A. GOS, 
49 Am. St. Rep. 503. 

It has been held that an ordinance which 
attempts to forbid bicyclists to use that part 
of the street which is devoted to the use of 
vehicles is void as against common right; 
Swift v. City of Topeka, 43 Kan. G71, 23 
Pae. 1075, 8 L. R. A. 772; City of Emporia 
v. Wagoner, G Kan. App. G59, 49 Pac. 701; 
but see Twilley v. Perkins, 77 Md. 252, 2G 
Atl. 2SG, 19 L. R. A. G32, 39 Am. St. Rep. 
40S. 

Their proper place is the roadway rather 


tlian the sidewalk; State v. Collins, 1G R 
I. 371, 17 Atl. 131, 3 L. R. A. 394; and stat- 
utes and ordinances in sume states declare 
tiieir use upou sidewalas unlawftil; Lum. 
v. Forrest, 170 Pa. 40, 32 Atl. G52. 29 L. Ii. 
A. 365; Mercer v. Corhin, 117 Ind. 450, 20 
N. E. 132, 3 L. R. A. 221, 10 Am. St. Rep. 7G. 
It bas been held that, even in tbe absence of 
an ordinance prohibiting it, one riding a bi- 
cycle upou a sidewalk takes the visk of any 
injury he may thereby cause to pedestrians; 
Fielder v. Tipton, 149 Ala. G0S, 42 South. 
9S5, S L. R. A. (N. S.) 12GS, 123 Am. St. 
Rep. G9, 13 Ann. Cas. 1012; and that per- 
mission under munieipal ordinauce is not 
justification for violating a statute prohibit- 
ing riding a bicycle on a sidewalk; Millett 
v. City of Prineeton, 1G7 Ind. 5S2, 79 N. E. 
909, 10 L. R. A. (N. S.) 785. A munieipal 
corporation, howevor, is not liable for in- 
jury to a person struek by a hieycle ridden 
by another on a sidewalk because of failure 
to enact or enforce an ordinanee prohibiting 
the riding of bicyeles on sidewalks ; .Tones v. 
City of Williamsburg, 97 Va. 722, 34 S. E. 
SS3, 47 L. R. A. 291. Where a rider was in- 
jured by a defeetive sidewalk, it was held 
tbat tbe use of a bicycle thereon was not 
unlawful and that he eould recover; Lee v. 
City of Port Huron, 12S Mich. 533, S7 N. W. 
G37, 55 L. R. A. 30S. 

Bicyeles may be left standing in the street 
while the owner is calling at a residence or 
place of business, as any other vehicle may; 
Lacey v. Winn, 3 D. R. (Pa.) Sll; Lacy v. 
Winn, 4 id. 409. Whether a bicyclist who 
leaves his wheel standing against the curb- 
stone in front of a horse and wagou is neg- 
ligent in failing to aseertain whether the 
horse was unattended and unfastenod is a 
question of faet for the jury; Wagner v. 
Milk Co., 21 Misc. 62, 4G N. Y. Supp. 939. 

An innkeeper is liable for damages wbere 
a bicycle belonging to a guest is stolen from 
the yard of the inn; 2S Ir. L. T. & S. J. 
297. A municipality has power to require 
bicyclists to carry liglits wheu using the 
streets after dark; City of Des Moines v. 
Keller, 11G Ia. 64S, SS N. W. S27, 57 L. R. 
A. 243, 93 Am. St. Rep. 2GS. A person who 
rides a bicycle witbout a light or signal of 
warning in a public tlioroughfare at a tiuie 
wlien objects can be discerned readil.v at a 
distance of but a few feet is. as a matter of 
law, guilty of negligcnce; Cook v. Fogarty, 
103 Ia. 500, 72 N. W. G77, 39 L. K. A. 4SS. 

Where a statute declares tliat bieyeles are 
entitled to the same rights and subject to 
the same restrictions as are prescribed in 
tbe case of persons using carriages, the rider 
of a bicycle must turn out for a heavy ve- 
hicle; Taylor v. Traction Co., 1S4 Pa. 405. 
40 Atl. 159, 47 L. R. A. 2S9, following the 
rule of the road establislicHl in earlier de- 
cisions; Beach v. Parmcter, 23 Pa. 196; 
Grier v. Sampson, 27 Pa. 1S3 ; but see contra , 
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Fòote v. Produce Co., 195 Pa. 190, 45 Atl. 
934, 49 L. R. A. TGl, 7S Am. St. Rep. SOG. 

A bicyclist bas a right to insist that the 
higliway shall be maintained in a reasonably 
safe condition of repair; if not so maintain- 
ed the corporation is answerable for injury 
to him or his vehicle; Geiger v. Turupike 
Koad, 1G7 Pa. 5S2, 31 AU. 91S, 2S L. U. A. 
45S. Though, on an ordiuary country road, 
he is exposed to greater danger thau a per- 
son in a vehicle drawn by horses, the com- 
missioners of liighways are not bound to auy 
higher obligation to him, but only to main- 
tain such road in reasonably safe condition; 
Sutphen v. Towu of Xorth llempstead, 80 
llun 409, 30 N. Y. Supp. 12S; Fox v. Clarke, 
25 R. I. 515, 57 Atl. 305, G5 L. R. A. 234, 
1 Ann. Cas. 54S. 

Bicycles are carriages under the tariff 
act; Adams, Tarilf 99; so for tbe purpose 
of colleeting tolls; Geiger v. Turnpike Itoad, 
1G7 Pa. 5S2, 31 Atl. 918, 2S L. II. A. 45S ; aud 
under an act forbidding furiously driving a 
carriage; L. R. 4 Q. B. Div. 22S; aud an act 
requiring carriages to turn to the right; 
State v. Collins, 1G R. I. 371, 17 Atl. 131, 3 
L. R. A. 394. But in Glouchester & Salem 
Turnpike Co. v. Leppe, G2 N. J. L. 92, 40 
Atl. GSl, 41 L. R. A. 457, they were held 
not liable to tolls as “carriages of burthen 
or pleasure.” They were held not to be 
within an act of 17S6, requiring highways to 
be kept reasonably safe for carriages; Rich- 
ardson v. Danvers, 17G Mass. 413, 57 N. E. 
CSS, 50 L. R. A. 127, 79 Am. St. Rep. 320; 
to the same effeet under an early act in 
Fox v. Clarke, 25 R. I. 515, 57 Atl. 305, 65 
L. R. A. 234, 1 Ann. Cas. 54S. 

As to bicycles as baggage, see Bagoage. 

BID. An offer to pay a specified price for 
an article about to be sold at auction. 

An offer to perform a coutract for work 
and labor or supplying materials at a speci- 
fied priee. 

BIDDER. One who offers to pay a speci- 
fied price for an article offered for saie at 
a public auction. Webster v. French, 11 111. 
254; ( one who offers to euter into a eon- 
tract for work and labor, or supplyiyg ma- 
terials at a specified price. 

The bidder at an auction has a right to 
withdraw his bid expressly at any time be- 
fore it is accepted, which acceptance is gen- 
erally manifested by the fall of the harnmer; 
Benj. Sales 50, 73; 3 Term 148; Dooliu v. 
Ward, G Jolins. (N. /.) 194; Bab. Auct. 30, 
42; Blossom v. R. Co., 3 Wall. (U. S.) 196, 
18 L. Ed. 43; Coker v. Dawkins, 20 Fla. 153 ; 
Nebraska I.oan & Trust Co. v. Ilamer, 40 
Neb. 293, 5S N. W. 695; or the bid may be 
withdrawn by implication, as by an adjourn- 
ment of the sale before the article under 
the hammer is knocked down; Faunce v. 
Sedgwick, 8 Pa. 40S. 

The bidder is required to act in good faith, 
and any combination between him and oth- 


ers, to prevent a fair competition, would 
avoid the sale made to hirnself; 3 B. & B. 
110; Martin v. Ranlett, 5 Rich. (S. C.) 541, 
57 Am. Dee. 770; Barnes v. Mays, SS Ga. 
69G, 1G S. E. G7; Towle v. Leavitt, 23 N. II. 
300, 55 Am. Dec. 195; Veazie v. Williams, S 
IIow. (U. S.) 134, 12 L. Ed. 101S. But there 
is nothing illegal in two or more persons 
agreeing together to purchase a property at 
sheriff’s sale, fixing a certain price which 
they are willing to give, and appointiug one 
of their nnmber to be the bidder ; Smull v. 
Jones, G W. & S. (Pa.) 122; National Fire 
Ius. Co. v. Loomis, 11 Paige Ch. (N. Y.) 431; 
Kearney v. Taylor, 15 How. (U. S.) 494, 14 
L. Ed. 7S7; Yeazie v. Williams, 3 Sto. G23, 
Fed. Cas. No. 16,907. See Auction; Auc- 

TIONEER. 

The writ of mandamus will not lie to com- 
pel city authorities to award a contract to 
the lowest bidder, where, in the exercise of 
their discretion, they have decided that the 
faithful performance of the coutract requires 
judgment and skill which he does not pos- 
sess, notwithstanding his ability to furnish 
good security; Com. v. Mitchell, S2 Pa. 343. 

BIENNIALLY. In a-statute tbis term sig- 
nifies not duration of time, but a period for 
the happeniug of au event; People v. Tre- 
main, 9 Huu (N. Y.) 573. In most of the 
states legislative sessions occur biennially; 
that is, once in two years. 

BIENS (Fr. goods). Property of every 
description, except estates of freehold and 
inheritance. Sugd. Vend. 495; Co. Litt. 119 
b; Dane, Abr. 

In the French law, thls term includes all kinds of 
property, real and personal. Biens are divided into 
biens meubles , movable property; and biens immeu- 
bleSj immovable property. The distinction between 
movable and immovable property is recognized by 
tbem, and gives rise, in the civil as well as in tbe 
common law, to many important distinctions as to 
rights and remedies. Story, Confl. Laws, § 13, 
note 1. 

Tous les biens means in French law “all 
the property, and must therefore be accepted 
as including both real and persoual estate”; 
Liudsay v. Wilson, 103 Md. 252, 63 Atl. 566, 
2 L. Ii. A. (N. S.) 408. 

In Eddy v. Davis, 35 Vt. 247, it was held 
that bicns , goods,* iucludes both animate and 
inanimate movable property, citing Co. Litt. 
11S ò, to the effect that “ biens , bona ” are 
words which include all chattels, as well 
real as personal, and adding: “In this sense 
the word goocls is used in the ancient and 
well known form of the solemnization of 
matrimony contained in the Book of Com- 
mon Prayer: * * * ‘With all my worldly 

goods I thee endow.’ ” 

In biens, real estate is included “in the 
sense of the civilians and continental ju- 
rists”; Adams v. Akerlund, 1GS 111. 632, 4S 
N. E. 454; Sto. Coufi. L. §§ 13, 146. 

BIGAMUS. In Civil Law. One who had 
been twice married, whether both wives were 
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alive at tbe same time or not. One who liad 
marriecl a widow. 

Used in ecclesiastical matters as a reason for de- 
nying benefit of the ciergy. Tcrmes de la Ley. 

BIGAMY. The state of a man who has 
two wives, or of a wouian who has two hus- 
bauds, living at the same time. 

When the man has more than twò wivcs, or the 
woman morc than two husbands, Iiving at the same 
time, then the party is said to have committed 
polygamy; but the narae of blgamy Is more fre- 
quently given to thls offence in iegal proceedlngs. 

1 Russell, Cr. 187. , 

According to the canonlsts, blgamy is threefold, 
viz.: (vera, interpretativa et similitadinaria) rcal, 
interpretative, and similltudinary. The flrst con- 
sistcd ln marrying two wives successivcly (virglns 
they may be), or in once marrying a widow ; the 
second conslstcd, not In a repeated marriage, but in 
marrying e. g. meretricem vel ab aho corruptam, a 
harlot; the third arose frora two marriagcs, indecd, 
but the one raetaphoricai or spiritual, the other car- 
nai. This last was confined to pcrsons initiated ln 
sacred orders, or under the vow of contineuce. De- 
ferriere’s Tract. Juris Canon. tit. xxi. See also 
Bacon, Abr. Marriage. 

In England this crime was punishable by 
the stat. 24 & 25 Yict. c. 100, § 57, wliich 
made the offence felony; but it exempted 
from punishment the party whose husbaud 
or wife should contimie to remain absent for 
seven years before the second marriage with- 
out being heard from, and persons who had 
been legally divorced. The statutorv provi- 
sions in the United States against bigamy 
or polygamy are in generai similar to, and 
copicd from, the statute of 1 Jac. I. c. 11, 
which was supplied by the act of 24 & 25 
Vict. c. 100, excepting as to the puuishment. 
The several exceptions to this statute are 
also nearly the same in the American stat- 
utes; but the punishment of the offeuce is 
different in many of the states; 2 Keut 09. 

Bigamy and polygamy are crimes by the 
laws of all civilized and Christian countries, 
and the First Amendmeut to the constitution 
declaring that congress sliall mahe uo law 
respecting the establishment of religion or 
forbidding the free exercise thereof, was 
never intendcd to be a protection against 
legislatiou for the punishment of snch 
crimes; Davis v. Beason, 133 U. S. 333, 10 
Sup. Ct. 299, 33 L. Ed. G37. It is no defence 
• that polygamy is a religious belief; U. S. 
v. Reynolds. 1 Utah 220; Reynolds v. U. S., 
98 U. S. 145, 25 L. Ed. 244. 

The act of March 22, 1SS2, creates a new 
and distinct offence from bigamj” or polyga- 
my, oue which is declared to be a misde- 
meanor (tlicre having been and beiug no such 
declaration as to higamy aud polygamy), and 
the punishment is much less tlian for bigamy 
aud polygamy. It is the offence cf cohabit- 
iug with more than one wornan ; Snow v. U. 
S., 11S U. S. 340, 0 Sup. Ct. 1059, 30 L. Ed. 
207. 

It is no defenee that the accused believed 
liis former marriage was annulled, when the 
statute merely defines the offence as marry- 
ing again wliere a fornier spouse is living; 


State v. Zichfeld, 23 Xev. 304, 46 Pac. S02, 
34 L. R. A. 7S4, 02 Am. St. Rep. S00. 

If a womau, who has a husband livlng, 
marries auother person, she is punishable, 
though her husbaud has voluntarily with- 
drawn from her and reinained abseut and 
unlieard of for any term of time less than 
scven years, and though she honestly be- 
licves, at the time of her second marriage, 
that he is dead; Com. v. Mash, 7 Metc. 
(Mass.) 472. See a discussion of this case 
by Mr. Iiishop, iu which he dissents from 
its ruling, in 4 So. L. .T. (N. S.) 153; Clark, 
Cr. L. 311. Also, 12 Am. L. Rev. 471. The 
same rule applies also to the marriage of 
the liusband, where he believes the wife to 
be dead; Dotson v. State, 02 Ala. 141, 34 
Am. Rep. 2; Da^is v. Com., 13 Bush (Ky.) 
31S. The same rule now obtains in England, 
after some conllict of opinion; 14 Cox C. C. 
45; but quwre, if her belief were founded 
on positive evidence; Steph. Dig. Cr. Law, 
art. 34, n. 9. On the trial of a womau for 
bigamy whose first husband had been ab- 
seut from her for more than seven years, the 
jury found that they had no evidcnce that 
at the time of her second marriage she knew 
tüat he was alive, but that she had the 
means of acquiring knowledge of that fact 
liad slie chosen to make use of tliem. It was 
lield that upon this linding the conviction 
could not be supported; 1 Dearsl. & B. Cr. 
Cas. 9S. If a man is prosecuted for bigamy, 
his first wife cannot be called to prove her 
marriage with the defendant; T. Raym. 1; 
Williams v. State, 44 Ala. 24; 15 Low. Can. 
J. 21; nor it seems even to prove that the 
first marriage was invalid; 4 Up. Cau. Q. 
B. 5SS; but see as to this last point, 2 
Whart. Cr. L. § 1709. 

In a prosccution for bigamy it devolves 
on the state to prove a valid tirst marriage 
aud that the lawful spouse of the defendant 
was living at the time of the second mar- 
riage; Sokel v. People, 212 111. 23S, 72 N. E. 
3S2; State v. Kniffen, 44 Wash. 485, S7 Pac. 
S37, 120 Am. St. Rcp. 1009, 12 Aun. Cas. 
113; MeCombs v. State, 50 Tex. Cr. R. 490, 
99 S. W. 1017, 9 L. R. a. (N. S.) 1030, 123 
Ain. St. Rep. S55, 14 Ann. Cas. 72. Bclief 
of the death of the fonner wife is no defence 
to a prosecution for bigamy; Cornett v. Com., 
134 Ky. G13, 121 S. W. 424, 21 Ann. Cas. 
399. The first marriage may be proved by 
the adniissions of the prisoner; Miles v. U. 
S., 103 U. S. 304, 20 L. Ed. 4S1. Wlien the 
first marriage is proved to the satisfaction 
of the eourt, the seeoml husband is admissi- 
ble as a witness for or against the defend- 
ant; Whart. Cr. Ev. § 397; State v. Johnsou, 
12 Minn. 470 (Gil. 37S), 93 Am. Dec. 241; 
4 Up. Can. (Q. B.) 5SS; Miles v. U. S., 103 U. 
S. 304, 20 L. Ed. 481. 

A eonvietiou for bigamy has heen support- 
ed althougli the person who solemnized the 
marriage had not the required authority; 
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Carmichael v. State, 12 Ohio St. 553, but 
see Bates v. State, 29 Ohio Cir. Ct. Kep. 
189; 20 Ilarv. L. Rev. 576. Admissions of 
a prior marriage in a foreign country are 
suüicient witliout proof of cohabitation or 
other corroborating circumstances to estab- 
lish the marriage; ötate v. Wylde, 110 N. C. 
500, 15 S. E. 5. 

Where the first marriage was made abroad, 
it must be shown to have been valid where 
made; People v. Lambert, 5 Mich. 349, 72 
Am. Dec. 49. When the celebration of the 
marriage is once shown, every fact neces- 
sary to its validity will be presumed until 
tlie contrary is sliown; People v. Calder, 30 
Mich. 85, Fleming v. People, 27 N. Y. 329; 
Com, v. Kenney, 120 Mass. 387, where the 
marriage was performed in a foreign coun- 
try; but see Weinberg v. State, 25 Wis. 370. 

Iteputation and cohabitation are not sutii- 
cient to establish the fact of the first mar- 
riage; Gahagan v. People, 1 Park Cr. Cas. 
(N. Y.) 37S. If the second marriage be in a 
foreign state, it is not bigamy; People v. 
Mosher, 2 Park. Cr. Cas. (N. Y.) 195; except 
by statute; 36 E. L. & Eq. 614. Where the 
fi'rst marriage was not performed according 
to the statute and there is no evidence of 
subsequent cohabitation of the parties the 
second marriage is not bigamy; People v. 
McQuaid, S5 Mich. 123, 48 N. W. 161. 

See Marriage. 

BILAN. A book in which bankers, mer- 
chants, and traders write a statement of all 
they owe and all that is due to them. A bal- 
ance sheet. The term is used in Louisiana, 
and is derived from the French. 

BILATERAL C0NTRACT. A contract in 
which both the contracting parties are bound 
to fulfill obligations reciprocally towards 
each other. Lec. Elêtn. § 7S1. See Con- 
tract; Unilateral Contract; Acceptance. 

BILGED. The state of a ship in which 
water is freely admitted through holes and 
breaches made in tlie plahks of the bottom, 
occasioned by injuries, whether the ship’s 
timbers are broken or not. Peele v. Ins, Co., 
3 Mas. 39, Fed. Cas. No. 10,905. 

BILINE. Collateral. 

BILINGUIS. Using two languages. 

A term formerly applied to juries half of 
one nation and half of another. Plowd. 2. 

BILL (Lat billa). A complaint in writing 
addressed to the chancellor, or judges of a 
court exercising chancery jurisdiction. 

Its office in a chancery suit is the same as 
a declaration in an action at law, a libel 
in a court of admiralty, or an allegation in 
the spiritual courts. 

A bill formerly consisted of nine parts, 
which contained the address , to the chancel- 
lor, court, or judge acting as such; the 
names of the plaintiffs and their descrip- 
tions, but the statement of the parties in 


this part of the bill merely is not sufficient; 

2 Ves. & B. 327; the statement of the plain- 
tiff’s case, called the stating part , which 
should contain a distinct though general 
statement of every material fact to which 
the plaintiff means to offer evidence; 1 
Brown, Ch. 94; 3 P. Wms. 276; 2 Atk. 96; 

1 Vern. 483; 11 Ves. Ch. 240; 2 Hare 264; 
James v. McKernon, 6 Johns. (N. Y.) 565; 
Nesmith v. Calvert, 1 Woodb. & M. 34, Fed. 
Cas. No. 10,123; Story, Eq. Pl. § 265 a; a 
general charge of confederacy; the allega- 
tions of the defendant’s pretences, and eharg- 
es in evidence of them; the elanse of juris- 
diction and an averment that the acts com- 
plained of are contrary to equity; a prayer 
that the defendant may answer the inter- 
rogatories, usually callea the interrogating 
part; the prayei' for relief; the prayer for 
process; 2 Madd. 166; Wright v. Wright, 8 
N. J. Eq. 143; 1 Mitf. Eq. Pl. 41. 

In England and in most, if not all, of the 
states, including those having a separate 
court of chancery, the formal style of the 
old English bill has fallen entirely into dis- 
use. The form used and generally provided 
for by rule of court, is a concise and con- 
secutive statement of the plaintiff’s case in 
numbered paragraphs, stripped of technical 
phrases and verbiage, concluding with pray- 
ers, consecutively numbered, for answer, for 
account, if incidental or appropriate to the 
relief souglit, for the special relief sougkt, 
as payment of sums found due, specific per- 
formance, etc., for injunction, if required, 
for other relief, and for process. 

By Equity Bule 25 of the United States 
Supreme Court, in effect February 1, 1913 
(33 Sup. Ct. xxv), a bill must contain the 
names, eitizenship and residence of the par- 
ties (with their disabilities, if an.y); a short 
and plain statement of the grounds of ju- 
risdiction; a short and simple statement of 
the ultimate facts upon which the plaintiff 
asks relief, omitting any mere statement 
of evidence; reasons for the omission of any 
proper parties, if any be omitted; and a 
prayer for any special relief pending the 
suit or on final hearing, which may be stated 
in alternative forms. 

The bill must be signed by counsel; Davis 
v. Davis, 19 N. J. Eq. 1S0; 1 Dan. Ch. Pr. 
*312. It need not ordinarily be sworn to; 
but if special relief pending suit be asked, 
it must be verified by plaintiff, or some one 
liaving knowledge of the facts. Equity Rule 
25 of S. C. of U. S. So, it is said, where 
some preliminary relief is required or in bills 
praying for the production of documents, in- 
cident to relief at law, or for relief in eq- 
uity on a lost instrument; 1 Dan. Ch. Pr. 
*393, and cases cited in notes; so, bills to 
perpetuate testimony must have an affidavit 
of the circumstances under which the testi- 
mony is likely to be lost; id. *394, n. 3; and 
bills of interpleader must have an affidavit 
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of no collusion; id. *394, n. 4. A bill flled 
by a corporation neeü not be under seal; 
Georges Creek Coal & Iron Co. v. Detmold, 

1 Md. Cli. Dec. 371; City of Mouudsville v. 
K. Co., 37 W. Va. 92, 1G S. E. 514, 20 L. U. 
A. 161; so also of a bill brougbt by a mu- 
nicipal corporation; City of Mouiulsville v. 
K. Co., 37 W. Va. 92, 1G S. E. 514, 20 L. 
R. A. 101. 

A bill filed by a woman need not sliow 
whetber sbe is married or single; Paige v. 
Broadfoot, 100 Ala. G10, 13 Soutb. 426. 

A bill in tbe United States district court 
must, in tbe prayer for a subpoena, contain 
tbe names of tbe defendants; otberwise it 
may be dismissed by tlie court of its own 
motion; City of Carlsbad v. Tibbetts, 51 Fed. 
S52. It is a fatal defect; Goebel v. Supply 
Co., 55 Fed. S25. But the new equity rules 
omit tbat provision. 

“A bill is not to be construed strictly as 
an indietment would bave been 100 years 
ago, but is to be taken to mean wbat it fair- 
ly conveys to a dispassionate reader by a 
fairly exact use of Engbsb speecb. The de- 
murrer is to be read witb tbe same liberal- 
ity.” Swift & Co. v. U. S., 196 U. S. 395, 
25 Sup. Ct. 279, 49 L. Ed. 51S, per Ilolmes, J. 

Bills are said to be original, not original, 
or in tbe nature of original bills. 

Original bills are tbose wbicb do, and 
whicb do not, pray for relief. Story, Eq. 
Pl. § 17. 

Tbose which pray for relief are either bills 
praying tbe decree or order touching some 
rigbt claimed by the party exhibiting the 
bill, in opposition to some rigbt, rcal or sup- 
posed, claimed by tbe party against wbom 
tbe bill is exhibitcd, or touching some wrong 
done in violation of tbe plaintiffs rigbt, 
wbich is tbe most common kind of bill; Mitf. 
Eq. Pl. 34; 1 Dan. Ch. Pr. 305. 

Those wbicb do not pray for rellef are 
either to perpetuate testimony; to examine 
witnesses de bene esse; or for discovery. 

Bills not original are eitber supplemental; 
of revivor; or of revivor and supvlement. 

Also a cross bill; a bill of revicw; a bill to 
impcaeh a decree; to suspcnd the operation, 
or ’avoid the deeree for subsequent matter; 
to carry a deeree iuto effect; or partalcing of 
tbe qnalities of some one or all of tbem. 
See Mitf. Eq. Pl. 35; Story, Eq. Pl. § 18. Van 
Heythuysen (Equity Draftsman 444) desig- 
nates thcse as bills in the nature of original 
bills, and adds to them: A bill in the na~ 
ture of a bill of revivor , to obtain tbe benefit 
of a suit after abatement in certain cases 
whicb do not admit of a continuance of the 
original bill; and a bill in the nature of a 
supplement bill to obtain the benefit of a suit 
either after abatement in other cases wbich 
do not admit of a continuance of tbe original 
blll, or after the suit is become defective, 
witbout abatement in cases which do not ad- 
mit of a supplemental bill to supply tbat de- 
fect, 


For an account of tbese bills, consult tbe 
various titles. 

As a Contract. An obligation; a deed, 
whereby the obligor acknowledges himself 
to owe the obllgee a certain sum of rnoney 
or some other thing, in whicb, besides the 
names of tbe parties, are to be considered 
the sum or tbing due, the time, nlace, and 
inanner of payment or delivery tbereof. It 
may be indented or poll, and with or witb- 
out a penalty. West, Symb. § 100. 

This signification came to include all cou- 
tracts evidenced by writing, whether s]>e- 
cialties or parol, but is no longer in use ex- 
cept in phrases, such as bill payable, bill of 
lading. 

In Legislation. A special act passed bv a 
legislature in the cxercise of a qtiasi judicial 
power. Thus, bills of attainder, bills of paius 
and penalties, are spoken of. See Acr; 
Bill of Attaindek ; Bill of Pains and Pen- 

ALTIES. 

The draft of a law submitted to the con- 
sideration of a legislative body for its adop- 
tion. Soutbwark Bauk v. Com., 2G Pa. 450. 
By the co'nstitution of the United States, all 
bills for raising revenue must originate in 
tbe bouse of representatives; but the senate 
may propose or concur with amendments as 
on other bills. See Money Bills. 

As to money bills in Parliameiit, see Par- 

LIAMENTARY ACT. 

Every bill, before it becomes a law, must 
be approved by tbe president of the United 
States, or within ten days returned, with 
bis objections, to the house in which it 
originated. Two-thirds of each house may 
then enact it into a law. Similar provisions 
are copied in the constitutions of most of 
the states; U. S. Const. art. 1, § 7. 

In Mercantile Law. Tbe creditor’s w r ritten 
statement of his claim, specifying the items. 

It differs from an account stated in this, that a 
bill is the creditor’s statement; an account statel 
is a statement which has been assented to by both 
parties. See Account Stated. 

In England it has been held tbat a bill 
tbus rendered is conclusive against the par- 
ty making it out again.st an incrcase of 
cbarge on any of tbe items contained in it; 
and strong evidence as to items; 1 B. & P. 
49. But in New York it bas been held tbat 
merely presenting a bill, uo payment or 
agreement as to tbe amount beiug sbowm, 
does not conclude tbe party from suing for 
a larger sum; Williams v. Glenny, 1G N. Y. 
389. 

BILL F0R A NEW TRIAL. One filed in a 
court of*equity praying for an iujunction 
after a judgment at law wben tliere is auy 
fact wbicb reuders it against conscience to 
execute such judgment, and of whieh the in- 
jured party could not avail himself iu a 
court of law, or. if he could, was prevented 
by fraud or accident, uumixed with any fault 
or negligence of himself or liis agents. Mit- 
ford, Eq. Pl. 131; 2 Story Eq. PL § 8S7. 
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Bills of this description are not now gener- 
ally countenanced; Woodworth v. Van Bus- 
kerk, 1 Johns. Ch. (N. Y.) 432; Fioyd v. 
Jayne, G Johns. Ch. (N. YV) 470. 

BILL FOR FORECLOSURE. One which 
is filcd by a mortgagee against the morc- 
gagor, for the purpose of having tlie pro])- 
erty sold, thereby to obtain the suiii secured 
on the premises, with interest and costs. 1 
Madd. Ch. Pr. 52S. See Fokecuosure. 

BILL IMPEACHING A DECREE FOR 
FRAUD. This must be an original bill, 
which may be filed without leave of court; 
1 Sch. & L. 355; 1 Ves. Ch. 120; 3 Bro. C. C. 
74. It must state the decrcc, thc procecdings 
which led to it, and the groimd on which 
it is impeached ; Story, Eq. Pl. § 42S. 

The effect of the bill, if the prayer be 
granted, is to restore the parties to their 
former situation, whatever their rights. See 
Story, Eq. Pl. § 420; Mitf. Eq. Pl. 84. 

BILL IN AID 0 F EXECUTION. A bill 
which assumes as its basis the principle of 
a deeree and seeks merely to carry it into 
effcct. Story, Eq. Pl. § 249. Foi’ instanee, 
where all the facts do not distinctly appear 
on the record; 1 Ph. 181; or where, since 
the decree, the rights of the parties have be T 
come embarrassed by subsequent events, and 
a new decree is necessary; Adams, Eq. 415. 

BILL IN NATURE 0F A BILL 0F R E- 

VIEW. One which is brought by a person 
not bound by a decree, praying that the same 
may be examined and reversed; as where a 
decree is made against a person who has no 
interest at all in the matter in dispute, or 
had not an interest sufficient to render the 
decree against him binding upon some person 
claiming after him. 

Rellef may be obtained against error ln the deeree 
by a bill in the nature of a bill of review. This bill 
in its frame resembles a bill of review except that, 
instead of praying that the former decree may be 
reviewed and reversed, it prays that the cause may 
be heard with respect to the new matter made the 
subject of the supplemental bill, at the same time 
tbat it Is reheard upon the original bill, and that 
the plaintiff may have such relief as the nature of 
the case made by the supplemental bill may re- 
quire; 1 Harrison, Ch. Pr. 145. 

BILL IN NATURE OF A BILL 0F R E- 
VIVOR. One which is filed when the death 
of a party, whose intcrest is not determined 
by his death, is attended with such a trans- 
mission of his interest that the title to it, as 
well as the person entitled, may be litigated 
in the court of chancery. In the case of a 
devise of real estate, the suit is not permit- 
ted to be continued by bill of revivor; 1 
Chanc. Cas. 123, 174; 3 Chanc. * Rep. 39; 

Mosel. 44. 

In such cases, an origlnal blll, upon which the 
title may be litigated, must be filed, and this bill 
will have so far the effect of a bill of revivor that 
if the title of the representative by the act of the 
deceased party is established, the same benefit may 
be had of the proceedings upon the former bill as if 
the suit had been continued by bill of revivor ; 1 
Vern. 427; 2 id. 548, 672; 2 Brown, P. C. 629 ; 1 Eq. 
Cas. Abr. 83; Mitf. Eq. PL 7JL 


BILL IN NATURE 0F A SUPPLEMEN- 
TAL BILL. Onc which is filed when the in- 
terest of the plaiutiff or defendant, suing or 
defending, wholly determines, and the same 
property becomes vested in another person 
not claiming under him. Hinde, Oh. Pr. 71. 

The principal difference between this and a sup- 
plemental bill seems to be that a supplemcntal bill 
is applicable to such cases only where the same 
parties or the same interests remain before the 
court; whereas an original blll In the nature of a 
supplemental bill is properly applicable where new 
parties, with new interests arising from events oc- 
curring since the institution of the suit, are brought 
before the court; Cooper, Eq. Pl. 75; Story, Eq. 
PI. § 345. For the exact distinction between a bill 
of review and a supplemental bill in the nature of a 
bill of review, see 2 Phill. Ch. 705 ; 1 Macn. & G. 
397. 

BILL 0 BLIGAT0 RY. A bond absolute for 
tbe payment of money. It is called also a 
single bill, and differs from a promissory 
note only in having a seal; Farmers’ & Me- 
chanics’ Bank v. Greiner, 2 S. & R. (Pa.) 
115. See Read, Pl. 236; West, Symb. 

BILL 0F ADVENTURE. A writing signed 
by a merchant, ship-owner, or master to tes- 
tify that goods shipped on hoard a certain 
vessel are ât the venture of another person, 
he himself being answerable only for the 
produce. 

BILL 0 F CERTI0RARI. In Equity Prac- 

tlce. One praying for a writ of certiorari 
to remove a cause from an inferior court 
of equity. Cooper, Eq. 44. Such a bill must 
state the proceedings in the inferior court, 
and the incompetency of such court by sug- 
gestion of the reason why justice is not likely 
to be done—as distances of witnesses, lack 
of jurisdiction etc.,—and must pray a writ 
of certiorari to remove the record to the 
superior court. Harrison, Ch. Pr. 49; Story, 
Eq. Pl. § 298. 

Where an equitable right is sued for in an 
inferior court of equity, and by means of its 
limited jurisdiction the defendant cannot 
have complete justice, the defendant may file 
a bill in chancery, praying a special writ, 
called a bill of eertiorari, to remove the 
cause into the Court of Chancery; Mitf. & 
Tyler, Eq. Pl. 14S. 

BILL 0 F CONFORMITY. In Equity Prac- 

tice. One filed hy an executor or adminis- 
trator, who finds the affairs of the deceased 
so much involved that he cannot safely ad- 
minister the estate except under the direc- 
tion of a court of chancery. This bill is 
filed against the creditors, generally, for the 
purpbse of having all their claims adjusted, 
and procuring a final decree settling the or- 
der of payment of the assets. 1 Story, Eq. 
Jur. 440. 

BILL 0 F C0STS. A statement of the 
items which form the total amount of the 
costs of a suit or action. It must be taxed 
by tbe proper otficer of the court, and is de- 
mandable as a matter of right before the 
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payment of the eosts. See Costs ; Taxino 
COSTS. 

BILL 0 F CREDIT. Paper issued by the 
authority of a state 011 the faith of the state, 
and designed to circulate as rnoney. Briscoe 
v. Bank, 11 Pet. (ü. S.) 257, 0 L. Ed. 700. 

Promissory notes or bills issued by a state 
governinent, exclusively, on the eredit of the 
state, and intended to eirculate through the 
community for its ordinary purposes as mon- 
ey, redeemable at a future day, and for the 
payment of which the failh of the state is 
pledged. 4 Kent 408. 

The constitution of the United States pro- 
vides that no state shall emit bills of credit, 
or make anything but gold and silver coiu a 
legal tender in payment of debts. U. S. 
Const. art. 1, § 10. This prohibition, it seems, 
does not apply to bills issued by a bank 
owned by the state but having a speeifie eap- 
ital set apart; Cooley, Const. lim. S4; State 
v. Billis, 2 McCord (S. C.) 12; McFarland 
v. Bank, 4 Ark. 44, 37 Am. Dec. 701; Bris- 
coe v. Bank, 11 Pet. (U. S.) 257, 7 L. Ed. 
709; Darrington v. Bank, 13 IIow. (U. S.) 
12, 14 L. Ed. 30; but see Craig v. Missouri, 
4 Pet. (U. S.) 410, 7 L. / Ed. 903; Linn v. 
Bank, 1 Scarn. (111.) S7, 25 Aiu. Dee. 71; nor 
does it apply to notes issued by eorporations 
or individuals which are not made legal ten- 
der; 4 Kent 40S; nor to coupons on state 
bonds, receivable for taxes and negotiable, 
but not intended to eirenlate as money; 
Poindexter v. Greenliow, 114 U. S. 270, 5 
Sup. Ct. 903, 9G2, 29 L. Ed. 1S5. But it does 
apply to a state warrant containing a direet 
promise to pay the benrer the amoünt stated 
on its face, and which is intended to eircu- 
late as money ; Bragg v. Tuffts, 49 Ark. 554, 
G S. W. 15S. 

In Mercantile Law. A letter sent by an 
agent or other person to a merchant, desir- 
ing him to give c-redit to the bearer for goods 
or money. Comyns, Dig. Alcrchant, F, 3; 3 
Burr. 1GG7; Pagaud v. State, 5 Smedes & 
M. (Miss.) 491; MeFarland v. Bank, 4 Ark. 
44; State v. Calvln, R. M. Charlt. (Ga.) 151. 

BILL 0 F DEBT. An aneient term inelud- 
ing promissory notes and bonds for the pay- 
ment of money. Coinyns, Dig. Merchant , 
F, 2. 

BILL 0 F DISCOVERV. In Equity Prac- 
tice. One whieh prays for the discovery of 
facts resting witlün the kuowledge of the 
person against whom the bill is exhibited, or 
of deeds, writrings, or other things in his cus- 
tody or power. Hinde, Ch. Pr. 20; Blake, 
Chanc. Pract 37. 

It does not seek relief in consequence of the dis- 
covery (and this constitutes its characteristic fea- 
ture), though it may ask for a stay of proceedings 
till dlscovery is made; 2 Story, Eq. Jur. § 14S3; 

Bisph. Eq. § 557; and such relief as does not rcquire 
a hearing before the court may be part, it is said, 
of the prayer; Eden, Inj. 7S; 19 Ves. Ch. 376; 4 
Madd. 247; 5 id. 21S; 1 Sch. & L. 316; 1 Sim. & S. S3. 

It is coinmonly used in aid of the juris- 


diction of a court of law, to enable the par- 
ty who proseeutes or defeuds a suit at law to 
obtain a diseovery of the facts which are 
material to sucli prosecution or dcfenee; 
Ilare, Diseov. 119; Marsh v. Davison, 9 Paige, 
Ch. (N. Y.) 580; Lane v. Stebbins, 9 Paige, 
Ch. (N. Y.) G22; 2 Dan. Ch. Pr. 1550; Langd. 
Eq. Pl. § 1G7. A defendant in equity may 
obtain tbe same relief by a cross bill; Langd. 
Eq. Pl. § 128. 

The plaintiff must be entitled to the dis- 
covery he seeks, and ean only have a dis- 
eovery of what is nceessary for his own title, 
as of decds he claims under, and not to pry 
into that of the defendant; 2 Ves. Ch. 445. 
See Mitf. Eq. Pl. 52; 1 Madd. Ch. Pr. 190; 
Ilare; Wigram, Disc. It will not lle to eom- 
pel a judgment debtor to disclose assets on 
which exeeution may be levied; Cargill v. 
Kountze, 80 Tex. 3SG, 22 S. W. 1015, 2*5 S. 
W. 13, 24 L. R. A. 183, 40 Am. St. Rep. S53. 

There has been mueh controversy as to 
whether the defendant is entitled to discov- 
ery to aid him in preparing his answer; 
Langd. Eq. Pl. § 129. 

The bill must sliow a present and vested 
title and interest in the plaintiff, and what 
that title and interest are; Pease v. Pease, 
S Metc. (Mass.) 395; 1 Vern. 105; Story, 
Eq. Jur. § 1490; Baxter v. Farmer, 42 N. C. 
239; with reasonable certainty; 3 Ves. 343; 
must state a case wliich will coustitute a 
just ground for a suit or a defence at law; 
Mclntyre v. ISIaneius, 3 Johns. Ch. (N. Y.) 
47; 1 Bro. C. C. 9G; mnst describe the deeds 
and acts with reasonable eertainty; 3 Ves. 
Ch. 343; Horton v. Moseley, 17 Ala. 794; 
must state that a suit is brought, or about 
to be, and the natnre thereof must be given 
with reasonable eertainty; 5 Madd. 1S: must 
show that the defendant has some interest ; 
1 Ves. & B. 550; Wakeman v. Bailey, 3 Barb. 
Ch. (N. Y.) 4S4; and, where the riglit arises 
from privity of estate, what that privity is; 
Mitf. Eq. Pl.; it must show that the matter is 
material, and how; Many v. Iron Co., 9 
Paige Ch. (N. Y.) ISS; Marsh v. Davison, 9 

Paige Ch. (N. Y.) 5S0; Lane v. Stebhins, 9 

Paige Ch. (N. Y.) G22; Staey v. Pcarson, 3 

Rich. Eq. (S. C.) 148; and must set forth 

the partmulars of the discovery sought; 
Laight v. Morgan, 2 Caines Cas. (N. Y.) 344; 
1 Y. & J. 577. Adverse examination before 
trial of a defendant will not be permittod for 
tlie purpose of diseovering a eause of acticm ; 
Britton v. MacDonald, 3 Misc. 514, 23 N. Y. 
Supp. 350. 

A bill for discovery but waiviug answer 
uuder oath is not demurrable for want of an 
affidavit and cannot be treated as a bül for 
discovery ; Ilarrington v. Harrington, 15 R. 
I. 341, 5 Atl. 502: if the oath has been 
waived, tbe defendant is not exeused from 
answering, but lie loses the henefit of his 
own deelarations, while his admissions are 
evidenee against him; Uhlmann v. Brewing 
Co., 41 Fed. 3G9. 
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It will not lie in aid of a criminal prose- 
cution, a mandamus, or suit for a penalty; 

2 Ves. Ch. 39S; Colton v. Ross, 2 Paige Ch. 
(N. Y.) 399, 22 Am. Dec. G4S; Story, Eq. 
Jur. § 1494; 1 Pom. Eq. Ju.r. § 197. 

BILL 0 F EXCEPTIONS. A written state- 
ment of objections to the decision of a court 
upon a poiut of law, made by a party to the 
cause, and properly certified by the judge or 
court who made the decision. 

The object of a bill of cxceptions ls to put the de- 
cision objectcd to upon record for the information 
of the court having cognizance of the cause in er- 
ror. They were authorized by statute Westm. 2d 
(13 Edw. I.), c. 31, the principles of which have been 
adopted ln all the states, though the statute has 
been held to be superseded in some, by their own 
statutes. It providcs for compelling the judges to 
sign such bills, and for securing the insertion of the 
exceptions upon the record. They may be brought 
by either plaintiff or defendant. Abolished in Eng- 
land by the Judicature Act, 1873. 

“The statute gives a bill of exceptions only 
in a trial nccordiug to the course of the com- 
mon law; and there is no other means of 
putting evidence on a record;” Union Canal 
Co. v. Keiser, 19 Pa. 137, per Gibson, J. 

In Kliat cases. In the trial of civil causes, 
wherever the court, in making a decision, 
is supposed by the counsel against whom the 
decision is made to have mistakcn the law, 
such counsel may tender exceptions to the 
ruling, and require the judge to authenti- 
eate the bill; 3 Bla. Com. 372; Sowerwein 
v. Jones, 7 Gill & J. (Md.) 335; Ray v. Lips- 
comb, 48 N. C. 1S5; including the receiving 
improper, and the rejecting proper, evidence; 
Samuel v. Witliers, 9 Mo. 1G6; Com. v. Bos- 
worth, 6 Gray (Mass.) 479; King v. Gray, 
17 Tex. 62; and a failure to call the atten- 
tion of the jury to material rnatter of evi- 
dence, after request; Ex parte Baily, 2 Cow. 
(N. Y.) 479; and including a refusal to 
charge the jury in a case proper for a 
charge; Fletcher v. Howard, 2 Aik. (Vt.) 
115, 16 Am. Dec. G8G; Emerson v. Hogg, 2 
Blatchf. 1, Fed. Cas. No. 4,440; Com. v. Pack- 
ard, 5 Gray (Mass.) 101; but not including a 
failure to charge the jury on points of law 
when not requested; Texas & P. R. Co. v. 
Volk, 151 U. S. 73, 14 Sup. Ct. 239, 38 L. Ed. 
78; Law v. Merrills, G Wend. (N. Y.) 274; 
Brigham v. Wentworth, 11 Cush. (Mass.) 
123; Rogers v. R. Co., 38 Me. 227; and in- 
cluding a refusal to order a special verdict 
in some cases; Syme v. Butler, 1 Call (Va.) 
105. It can be taken to the action or want 
of proper action of the trial court, upon any 
procceding in the progress of the trial from 
the commencement of the same to its conclu- 
sion and when properly pTesented can be 
considered by the court on writ of error; 
Wilson v. United States, 149 U. S. 67, 13 Sup. 
Ct. 7G5, 37 L. Ed. 650. 

An exception cannot be taken to the de- 
cision of the court upon matters resting in 
its discretion; Cummings v. Fullam, 13 Vt. 
459; Law v. Merrills, 6 Wend. (N. Y.) 277; 


Deloach v. Walker, 7 How. (Miss.) 134; Mos- 
seaux v. Brigham, 19 Vt. 457; nor upon any 
theory announced by the court, unless such 
be expressed in particular language ; Bogk v. 
Gassert, 149 U. S. 17, 13 Sup. Ct. 738, 37 L. 
Ed. G31; nor for the refusal of a non-suit; 
Ballentine v. White, 77 Pa. 20; nor where 
the record shows a fatal error, as want of 
jurisdiction; Fields v. Maloney, 78 Mo. 172; 
nor, gcnerally, in cases where there is a 
right of appcal; Wheelock v. Moulton, 13 
Vt. 430; though the practice in some states 
is otherwise. 

In criminal cases, at common law, judges 
are not required to authenticate exceptions; 

1 Chitty, C. L. 622; People v. Holbrook, 13 
Johns. (N. Y.) 90; Wynhamer v. People, 20 
Barb. (N. Y.) 567; Case v. Com., 1 Va. Cas. 
2G4; Middleton v. Com., 2 Watts (Pa.) 285; 
U. S. v. Gibert, 2 Sumn. 19, Fed. Cas. No. 
15,204; but statutory provisions have been 
made in several states authorizing the taking 
of exceptions in criminal cases; Com. v. 
Jones, 1 Leigh (Va.) 598; Wynhamer v. 
People, 20 Barb. (N. Y.) 567; Osburn v. 
State, 7 Ohio, 214, pt. 1; Donnelly v. State, 
26 N. J. L. 4G3; Shannon v. People, 5 Mich. 
36; Fife v. Coin., 29 Pa. 429. 

When to he taken. The bill must be ten- 
dered at the time the decision is made; Mid- 
berry v. Collins, 9 Johns. (N. Y.) 345; State 
v. Lord, 5 N. H. 33G; Coburn v. Murray, 2 
Greenl. (Me.) 33G; Bratton v. Mitchell, 5 
Watts (Pa.) G9 ; Hawkins’ Heirs v. Lowry, 
G J. J. Marsh. (Ky.) 247; Agnew v. Camp- 
bell’s Adm’rs, 17 N. J. L. 291; Lenox v. Pike, 

2 Ark. 14: Bompart v. Boyer, 8 Mo. 234; 
Randolph v. Alsey, 8 Mo. 656; Croft v. Fer- 
rell, 21 Ala.^351; Patterson v. Phillips, 1 
How. (Miss.) 572; McKell v. Wright, 4 Ia. 
504; Houston v. Jones, 4 Tex. 170; and it 
must, in general, be taken before the jury 
have delivered their verdict; Morris v. Buck- 
ley, 8 S. & R. (Pa.) 211; Lanuse v. Barker, 
10 Johns. (N. Y.) 312; Kilgore v. Bonic, 9 
Mo. 291; Fugate v. Muir, 9 Mo. 355; Jones 
v. Van Patten, 3 Ind. 107; Armstrong v. 
Moc-k, 17 111. 166; Martin v. State, 25 Tex. 
App. 557, 8 S. W. GS2; State v. Brown, 100 
N. C. 519, 6 S. E. 568. 

In the circuit court of appeals no excep- 
tions to rulings at a trial will be considered, 
unless taken at the trial, embodied in a bill 
of exceptions, presented to the judge at the 
same term or at a time allowed by rule of 
court made at the term, or by a standing 
rule of court, or by consent of the parties, 
and except under extraordinary circurn- 
i stances must be allowed and filed with the 
clerk during the same term ; New York & 
N. E. R. Co. v. Hyde, 56 Fed. 1SS, 5 C. C. A. 
4G1. See ISIorse v. Anderson, 150 U. S. 156, 
14 Sup. Ct. 43, 37 L. Ed. 1037; U. S. v. Joncs, 
149 U. S. 2G2, 13 Sup. Ct. 840, 37 L. Ed. 726. 

In practice, however, the point is merely 
noted at the time, and the bill is afterwards 
settled; BuU. N. P. 315; Stewart v. Hunt- 
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lagdoD Baak, 11 S. & B. (Pa.) 270, 14 Am. 
Dec. (J28; State v. Lord, 5 N. II. 33G; Skip- 
herd v. White, 3 Cow. (N. Y.) 32; Ferrell v. 
Alder, 2 Swan (Tenn.) 77; but iD general 
before tke close of tke term of court; Staggs 
v. State, 3 Ilumphr. (Tcnn.) 372; Pomeroy 
v. Selmes, 8 Mo. 727; Skeppard v. Wilson, G 
How. (U. S.) 2G0, 12 L. Ed. 430; and tlien 
must appear on its face to have bcen signed 
at tke trial; Waltou v. U. S., 9 Wheat (U. 

S.) G51, G L. Ed. 1S2; Law v. Mcrrills, G 
Wend. (N. Y.) 2GS; Byrd v. Tucker, 3 Ark. 
451. A bill may be sealed by the judge after 
tlie record has been removcd, and even after 
tke expiration of his term ; Bennett v. Davis, 
Morris (Ia.) 3G4. See Whitcomb v. Wil- 
liams, 4 Pick. (Mass.) 228; Consaul v. Lidell, 
7 Mo. 250. If presented to and signed by a 
judge after tke close of term, and the record 
does not skow any order or consent so to 
do, the supreme court will aflirm tke judg- 
ment; U. S. v. Joncs, 149 U. S. 2G2, 13 Sup. 
Ct. 840, 37 L. Ed. 72G. 

Fonnal proceedings . The bill must be sign- 
ed by the judge or a majority of tke judges 
wko tried tke cause; Law v. Jackson, 8 Cow. 
(N. Y.) 74G; Gordon v. Brownes’ Ex’r, 3 
Hen. & M. (Va.) 219; Kennedy v. Trustees 
of Covington, 4 J. J. Marsk. (Ky.) 543; Dar- 
lfng v. Gill, Wright (Okio) 73; Small v. 
Haskins, 29 Vt. 187; Cameron v. Ward, 22 
Ga. 1GS; upon noticg of time and place when 
and where it is to be done; Buli. N. P. 31G; 
Law v. Jac-kson, 8 Cow. (N. 1\) 74G; Harris 
v. State, 2 Ga. 211; Smith v. Burn, id . 2G2. 

Allowing and signing a bill of exceptions 
is a judicial act, whick can only be done by 
the judge wko sat at tke trial, or by tke 
presiding judge if more than one sat; con- 
sent of co’unsel will not give validity; Ma- 
lony v. Adsit, 175 U. S: 2S1, 20 Sup. Ct 115, 
44 L. Ed. 1G3. If tke proper judge die before 
signing it, the court wili grant a hew trial; 
id. t citing 1G C. B. 29; 3 id. 79G; State v. 
Weiskittle, 61 Md. 51. It was keld in Penn. 
Mut. Life Ins. Co. v. Ashe, 145 Fed. 593, 76 
C. C. A. 283, 7 Ann. Cas. 491, tkat if a cir- 
cuit judge dies, pending a motion for a new 
trial, and there is no record from wkick kis 
successor could fairly pass upon the rnotion 
and sign a bill of exceptions, kis only autkor- 
ity under tke statute is to grant a new trial. 
In case a judge resigns, his successor has 
jurisdiction, in liis discrction, to sign a bill 
of exceptions; Mclntyre v. Moderu Wood- 
men of America, 200 Fed. 1. 

Wkere the blll is presented for signature 
witkin the prescribed time, one will not be 
prejudiced by the refusal or neglect of tke 
judge to sign it witkin the prescribcd time; 
Hawes v. Fulver, 129 111. 123, 21 N. E. 777; 
Wright v. Judge of Superior Court, 41 Mich. 
72G, 49 N. W. 925. The bill need not be seal- 
ed; U. S. R. S. § 953; but must be signed 
by the judge, and tke initials “A. B.” are 
not tke signature of tke judge and do not 
constitute a sufficieut autheutication; Origet 


j v. U. S., 125 U. S. 240, 8 Sup. Ct. 84G, 31 L. 
Ed. 743; Malony v. Adsit, 175 U. S. 2S7, 20 
Sup. Ct. 115, 44 L. Ed. 1U3. 

Facts not appearing on tke bill are not 
presumed; Beavers v. Smith, 11 Ala. 29; 
Cravins v. Gant, 4 T. B. Monr. (Ky.) 12G; 
Courtney v. Com., 5 Rand. (Va.) CGG; Snow- 
den v. Warder, 3 Rawle (Pa.) 101; Berry v. 
Hale, 1 How. (Miss.) 315; Pons v. Ilart, 5 
Fla. 457; Dunlop v. Munroe, 7 Cra. (U. S.) 
270, 3 L. Ed. 329. 

Effect of. The bill wken sealed Is con- 
clusive evidence as to the facts therein stat- 
ed as bctween tke parties; 3 Burr. 17G5; 
Bingham v. Cabbot, 3 Dall. (U. S.) 3S, 1 L. 
Ed. 491; Law v. Merrills, 6 Wend. (N. Y.) 
276; in the suit to wliick it relates, but no 
further; Skotwell v. Ilamblin, 23 Miss. 156, 
55 Am. Dec. 83; see Baylor v. Smitkers, 1 

T. B. Monr. (Ky.) 6; and all objections not 
appearing by the bill are excluded; 8 East 
280; Baring v. Shippen, 2 Binn. (Pa.) 1GS; 
Allen v. Smith, 12 N. J. L. 1G0; Com. v. 
Stephens, 14 Pick. (Mass.) 370: Dean v. 
Gridley, 10 Wend. (N. 1\) 254; Newsum v. 
Newsum, 1 Leigh (Va.) S6, 19 Am. Dec. 739; 
Picket v. Allen, 10 Conn. 146 ; Drexel v. 
Man, 6 W. & S. (Pa.) 343; Bone v. Mc- 
Ginley, 7 How. (Miss.) 671; Brown v. Brown, 
7 Mo. 288; Stimpson v. R. Co., 3 IIow. (U. 
S.) 553, 11 L. Ed. 722; Lewis v. Lewis, 75 
la. 669, 37 N. W. 16G. But see Murdock 
v. Herndon’s Ex’rs, 4 Hen. & M. (Va.) 200. 
In the absence of a bill of exceptions point- 
ing out tke alleged errors the appellate court 
will not review the instructions unless funda- 
mentally erroneous; Howard v. State, 25 Tex. 
App. 602, 8 S. W. 80G. An exception to con- 
clusions òf law admits tke findings of fact: 
Neisler v. Harris, 115 Ind. 560, 18 N. E. 39. 

It draws in question only tke points to 
which the exception is taken ; Vau Gordon 
v. Jackson, 5 Johns. (N. Y.) 467; Coxe v. 
Field, 13 N. J. L. 216; Watson v. Watson, 
10 Conn. 75; Picket v. Allen, id. 146; and an 
exception to an instruction will not be con- 
sidered wken the bill of exceptions does not 
skow wkat tke evidence tended to prove; 
Pkoenix Mut Life Ins. Co. v. Raddin, 120 

U. S. 183, 7 Sup. Ct. 500, 30 L. Ed. 644. 
It does not of itself operate as a stay of 
proeeedings; Seymour v. Slocum, 1S Wend. 
(N. Y.) 509; Holcombe v. Roberts, 19 Ga. 
5SS. Tlie practiee ot malving tke entire 
charge to the jury a part of tke bill of ex- 
ceptions is strougly disapproved; Pkoenix 
Life Ins. Co. v. Raddin, 120 U. S. 1S3, 7 Sup. 
Ct. 500, 30 L. Ed. 644.' 

A stipulation, if it can be understood, may 
answer in place of a bill of exceptions; IIoul- 
ehan v. Rassler, 73 Wis. 557, 41 N. W. 720. 

If tke judge’s ruliugs and the grounds of 
objection tkereto appear of record, tke rigkt 
of tke party excepting is fully preserved 
witkout tke retention of a bill; State v. 
Judge 'Tsventy-Tkird District Court, 40 La. 
Auu. 809, 5 South. 407. If the judge has 
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ccrtified and filed the record containing the 
evidence, exceptions, and charge, he is not 
compelled to sign a second or separate bill 
for the party exceptiug; Com. v. Arnold, 101 
Pa. 320, 29 Atl. 270. Where the error is ap- 
parent upon the record it need not be pre- 
sented by a bill of particulars; Moline Plow 
Co. v. Webb, 141 U. S. G16, 12 Sup. Ct 100, 
35 L. Ed. S79. 

They have been abollshed 1 d English practlce. 

A curious case in McDonald v. Faulkner, 2 Ark. 
472, shows what is probably the only instance of the 
kind,—a bill of exceptions ccrtified by bystanders. 
The verdlct and judgment was entered for the 
plaintiff September 10, 1S93; September 12 the de- 
fendant movcd for a new trial, and on the 16th the 
motion was overruled and the dcfendant accepted 
and obtaincd leave to prepare a bill of exccptions. 
Under date of the 21st, the rccord states: “The de- 
fendant filed his bill of exceptions, whereupon the 
plaintiff filed his bill of exeeptions certified by 
the bystanders.” To the latter the judge appended 
a statement that he declined siguing it, “not that 
it does uot contaln the facts of the case, but be- 
cause it purports to be an exception to tüe opinion 
of the court in signing a bill of exceptions taken 
to a former decision of the court in siguing a bill 
of exceptions in the progress of the cause.” There- 
upon the plaintiff’s bill of exceptions was signed 
and certified to be true by five bystanders. Thc 
judgment was reversed and a new trial ordered, 
but no mention is made of plaintifFs bill of excep- 
tions on petition for rehearing. In an opinion de- 
nying it, the judge refers to the “plaintiff’s bill of 
exceptions taken and signed by bystanders on the 
25th of Septcmber,” and holds him estopped by the 
statements in it from denying the accuracy of dc- 
fendant’s bill of exceptions. 

BILL 0 F EXCHANGE. 

A written order from one person to an- 
other, dii’ecting the person to whom it is 
nddressed to pay to a third person a cer- 
tain sum of money therein named. Byles, 
Bills 1. 

By the Negotiable Instrument Aet, a bill 
of exchange is an unconditional order in 
writing addressed by one person to another, 
signed by the person gi\dng it requiring the 
addressee to pay on demand, or at a fixed or 
determinable futurc time, a sum certain in 
money to order or to bearer. It may be 
eilher an inland bill or a foreign bill, and 
may be drawn in sets. Tbe act defines a 
check as a bill of exchange drawn on a bank 
and payable on demand. See Negotiable 
Ikstruments, for the states, etc., in which it 
has been enacted. 

A bill of exchange may be negotiable or non-ne- 
gotiable. If negotiable, it may be transferred either 
before or after acceptance. 

The person making the bill, called the drawer, ls 
said to draw upon the person to whom it is direct- 
ed, and undertakes impliedly to pay the amount 
with certain costs if he refuse to comply with the 
command. The drawee is not liable on the bill till 
after acceptance, and then becomes liable as prin- 
cipal to the extent of the terms of the acceptance ; 
while the drawer becomes liable to the payee and 
indorsees conditionally upon the failure of the ac- 
ceptor to pay. The liabilities between indorsers and 
indorsees are subject to the same rules as those of 
indorsers aud indorsees on promissory notes. Reg- 
ularly, the drawee Is the person to become accept- 
or; but other parties may accept, under special 
circumstances. 

A forcign bill of exchange is one of which 
the drawer and drawee are residents of 


countries foreign to each other. In this re- 
spect the states of the United States are held 
forcigu as to each other; Phoenix Bank v. 
Ilussey, 12 Pick. (Mass.) 4S3; Wells v. White- 
head, 15 Wend. (N. Y.) 527; Ilopkins v. Clay, 
3 A. K. Marsh. (Ky.) 4SS; Bank of Cape 
Fear v. Stinemetz, 1 Ilill (S. C.) 44; Brown 
v. Ferguson, 4 Leigh (Va.) 37, 24 Am. Dec. 
707; Green v. Jackson, 15 Me. 13G; Doncgan 
v. Wood, 49 Ala. 242, 20 Am. Rep. 275; Todd 
v. Neai’s Adrn’r, 49 Ala. 2G6; Rice v. Hagan, 
S Dana (Ky.) 133; Carter v. Burley, 9 N. H. 
55S; Armstrong v. Bank, 133 U. S. 433, 10 
Sup. Ct. 450, 33 L. Ed. 747; Knickerbocker 
Life Ins. Co. v. Pendleton, 112 U. S. G96, 5 
Sup. Ct. 314, 2S L. Ed. S6G ; Tieonie Bank v. 
Stackpole, 41 Me. 302; 1 Dan. Neg. InsL § 
9. But see contra, Miller v. Hackley, 5 
Johns. (N. Y.) 3S4, 4 Am. Dec. 372, and see 
Grimshaw v. Bender, 6 Mass. 162. 

An inland bill is one of which the drawer 
and drawee are resideuts of the same state 
or country; Ragsdale v. Franklin, 25 Miss. 
143. As to whether a bill is considered as 
forcign or inland whcn made partly in one 
place and partly in another, see 5 Taunt. 
529; 8 id. 679; 1 Maule & S. 87. Defined by 
statute 19 & 20 Vict. c. 97, § 7. 

The distinction between inland and foreign 
bills becomes important with reference to 
the question whether protest and notice are 
to be given in case of non-acceptance. See 
3 Kent 95; Protest. 

The parties to a bill of exchange are the 
drawer, the drawee, the acceptor, and the 
payee. Other persons connected with a bill 
in case of a transfer as parties to the trans- 
fer are the indorser, indorsee, and holder. 
Sce those titles. It sometimes happens that 
one or more of the apparent parties to 
a bill are fictitious persons. The rights of 
a J)onâ fide holder are not thereby prcjudiced 
where the payee and indorser are fictitious; 
2 II. Bla. 7S; 1 Carnpb. 130; Blodgett v. 
Jackson, 40 N. H. 26; Benj. Chal. Dig. § 85; 
or even where the drawer and payee are 
both fictitious; 10 B. & C. 46S; and all the 
various parties need not be different per- 
sons; Wildes v. Savage, 1 Sto. 22, Fed. 
Cas. No. 17,653. The qualifications of par- 
ties who are to be made liable by the mak- 
ing or transfer of bills are the same as in 
case of other contracts. See Parties; Fic- 

TITIOUS PAYEE. 

The bill must be written ; 1 Pardessus, 344; 
2 Stra. 955. See Goldman v. Blum, 58 Tex. 
636. 

It should be properly dated , both as to 
place and time of making; Beawes, Lex 
Merc. pl. 3; 2 Pardessus, n. 333; 1 B. & C. 
398. But it is not essential to the validity 
of a bill; 1 Dan. Neg. Inst § S2; Drake v. 
Rogers, 32 Me. 524; Coon v. Swan, 30 Vt 
11. If not dated, it will be considered as 
dated at the time it was made; Seldonridge 
v. Connable, 32 Ind. 375 ; Cowing v. Altman, 
71 N. Y. 441, 27 Am. Rep. 70; First Nat 
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Bank of St. Charles v. Hunt, 25 Mo. App. 
174. Bills are sometimes ante or post-dated 
for conveuieuee; Unlon Betliel African M. 
E. Cluirch v. Sheriff, 33 La. Ann. 1401; Fraz- 
ier v. Printing & Bookbinding Co., 24 Ilun 
(N. Y.) 2S1. 

The sup&'scription of tlie sum for which 
the bill is payable will aid an oinission in 
the bill, but is not indispensable; Smith v. 
Sinith, 1 R. I. 39S, 53 Am. Dec. G52; 10 Q. 
B. Div. 30. 

The timc of payment should be expressed; 
but if no time is mentioned it is considered 
as payable on demand ; 2 R. & C. 157; Por- 
ter v. Porter, 51 Me. 370; First Nat. Bank of 
St. Charles v. Ilunt, 25 Mo. App. 174; Con- 
verse v. Johnsou, 14G Mass. 22, 14 N. E. 925; 
ITall v. Toby, 110 Pa. 318, 1 Ati. 3G9; Bos- 
well Mfg. Co. v. Hudson, Watson & Co., 72 
Ga. 25; L. R. 3 Q. B. 573. In Massachusetts 
it must be payable at a definite time or at 
such a time as can be made dcfinite upon 
election of the holder; Stults v. Silva, 119 
Mass. 137; Mahoney v. Fitzpatrick, 133 
Mass. 151, 43 Am. Rep. 502. 

The place of payment may be preseribed 
by the drawer; 8 C. B. 433; or by the ac- 
ceptor on his acceptance; 3 Jur. 34; Gveen 
v. Goings. 7 Barb. (N. Y.) G52; but is not as 
a general praetice, in which last case the 
bill is considered as payable and to be pre- 
sented at tlie usual place of business of the 
drawee, King v. Holmes, 11 Pa. 45G, at his 
residence, where it was made, or to him 
personally anywhere; 10 B. & C. 4; M. & 
M. 3S1; 4 C. & P. 35; Scott v. Perlee, 39 Ohio 
St. G7, 48 Am. Rep. 421. 

Such an order or request to pay must be 
made as demands a right, and not asks a 
favor; M. & M. 171; and it must be absolute, 
and not contingent; 2 B. & Ald. 417; Wool- 
ley v. Sergeant, 8 N. J. L. 262, 14 Am. Dec. 
419; Smurr v. Forman, 1 Ohio, 272; Van 
Vacter v. Flack, 1 Smedes & M. (Miss.) 393, 
40 Am. Dec. 100; I-Ienry v. Ilazen, 5 Ark. 
401; Kinney v. Lee, 10 Tex. 155. Mere civil- 
ity in the terms does not alter the legal ef- 
fect of the iustrument. 

The word pay is not necessary; dclivcr is 
equally operative; 8 Alod. 364; as well as 
other words; 9 C. B. 570; but tliey must be 
words requiring payment; 10 Ad. & E. 98; 
“iZ vous plaira de paycr” is, in Franee, the 
proper language of a bill; Pailliet, Man. 841. 

Each of tlie duplicate or triplicate (as the 
case may be) bills of a set of foreign ex- 
change contains a provision that the particu- 
lar bill is to be paid only if the others re- 
main at the time unpaid; see 2 Pardessus, 
n. 342; and all the parts of the set eonstitute 
but one bill; Ingraham v. Gibbs, 2 Dall. (U. 
S.) 134, 1 L. Ed. 320. 

A bill should designatc the payce ; 2G E. L. 
& Eq. 404; Lyon v. Marshall, 11 Barb. (N. Y.) 
241; Moody v. Threlkeld, 13 Ga. 55; Tittle 
v. Thomas, 30 Miss. 122, 64 Am. Dec. 154; 
Adams v. King, 16 IIL 1G9, 61 Am. Dec. 64; 


and see Wheeler v. Webster, 1 E. D. Smith 
(N. Y.) l;*Moore v. Anderson, 8 Ind. 18; but 
when no payee is designated. the holder by 
indorsement may fill the blank with his own 
name; 2 Maule & S. 90; and if payable to the 
bearer it ls sufficient; 3 Burr. 1526. 

To make it negotiable, it must Le payable 
to the order of the payee or to the bearer, 
or must contain other equivalent and opera- 
tive words of transfer; 9 B. & C. 409; Gerard 
v. La Coste, 1 Dall. (U. S.) 194, T L. Ed. 9G; 
Downing v. Backenstoes, 3 Caines (X. Y.) 
137; Fernon v. Farmer’s Adm’r, 1 Ilnrr. 
CDel.) 32; Ilaekney v. Jones, 3 Ilumiihr. 
(Tenn.) 612; Reed v. Murphy, 1 Ga. 230; 
Smnrr v. Forinan, 1 Ohio, 272; Raymond v. 
Middleton, 29 Pa. 530; otherwise in some 
states of the United States by statute, and 
in Scotland; Maxwell v. Goodrum, 10 p.. 
Monr. (Ky.) 286. But in Englaud and the 
United States negotiability is not essential 
to the validity of a bill; 3 Kent 7S; Big. 
Bills & N. 12; 6 Term 123; ITosident, etc., 
of Goshen Sc Minisink Turnpike Road v. 
Ilurtin, 9 Johns. (N. Y.) 217, 6 Am. Doc. 273; 
Duncan v. Sav. Inst., 10 Gill & J. (Md.) 299; 
Coursin v. Ledlie’s Adm’rs, 31 Pa. 506; 
Michigan Bank v. Eldred, 9 Wnll. (U. S.) 
544, 19 L. Ed. 763; tbough it is otherwise in 
Franee; Code de Comm. art. 110, 18.S; 2 
Pardessus, n. 339. The fact that the bill 
provides tbat it sball bear Interest from 
date in case of failure to pay at maturitv, 
will uot affect its negotiahility as the rule 
that it must be for a sum certain applies to 
the prineipal and not interest; Christian 
County Bank v. Goode, 44 Mo. App. 129; nor 
a provision that a higher rate of intorest 
shall be paid after default; Merrill v. Ilnr- 
ley, 6 S. D. 592, 62 N. W. 958, 55 Am. St. 
Rep. 859; nor will its negotiability be affeet- 
ed by a stipulation in it to pay a reasonable 
attorney’s fee; Bank of Commeree of Owens- 
boro v. Fuqua, 11 Mont. 2S5, 28 Pae. 291, 
14 L. R. A. 5SS, 28 Am. St. Rep. 461; Wolff 
v. Dorsey, 38 111. App. 305; Stark v. Olsen, 
44 X T eb. 640, 63 N. W. 37; Benn v. Kutzscliau, 
24 Or. 2S, 32 Pac. 763; contra, Clark v. 
Barnes, 5S Mo. App. 667; First Nat. Bank of 
Decorah v. Laughlin, 4 N. D. 391, G1 X. W. 
473; Woods v. Xortb, 84 Pa. 407, 24 Am. 
Rep. 201. 

The sum for which the bill is drawn 
should be written iu full in the body of tbe 
instrument, as tbe words in the body govern 
in ease of doubt; 5 Bingb. X. C. 425; Mears 
v. Graham, 8 Blaekf. (Ind.) 144; Smith v. 
Smith, 1 R. I. 39S, 53 Am. 'Dee. 652; the 
marginal figures are not a part of the eou- 
tract, but a mere memorandum; Smitb v. 
Smith, 1 R. I. 39S, 53 Am. Dec. 652; Com. 
v. Bank, 9S Mass. 12, 93 Am. Dee. 126. 

Tbe amount must be fixed and eertain, and 
not contiugent; 2 Salk. 375; Pliiladelphia 
Bank v. Xewkirk, 2 Miles (Pa.) 442; Story 
v. Lamb, 52 Mich. 525, 18 X. W. 248. It 
must be payable in rnoney, and not in mer- 
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chandise; Jerome v. Whitney, 7 Johns. (N. 
Y.) 321; Thomas v. Roosa, id. 4Gi; Peay v. 
Pickett, 1 N. & Mc. (S. C.) 254; Gwinn v. 
Roberts, 3 Ark. 72; Strader v. Batchelor, 
8 B. Monr. (Ky.) 1GS; Ilosstatter v. Wilson, 
36 Barb. (N. Y.) 307; and is not negotiable 
if payable in bauk bills or in currcncy or 
other substitutcs for legal moiiey of similar 
denominations; Hasbrook v. Palmer, 2 ISIc- 
Lean, 10, Fed. Cas. No. G,1SS; Collins v. 
Lincoln, 11 Vt. 26S; Kirkpatrick v. McCul- 
lough, 3 Ilumphr. (Tenn.) 171, 39 Am. üec. 
15S ; Ilawkins v. Watkins, 5 Ark. 4S1; Mc- 
Cormick v. Trotter, 10 S. & R. (Pa.) 94; Ir- 
vine v. Lowry, 14 Tet (U. S.) 293, 10 L. Ed. 
462; Bank of Mobile v. Brown, 42 Ala. 10Sj 
held otherwise in Swetland v. Creigh, 15 
Ohio, 11S; Besancon v. Shirley, 9 Smedes & 
M. (Miss.) 457; Cockrill v. Kirkpatrick, 9 
Mo. 697; Wilburn v. Greer, 6 Ark. 255; Og- 
den v. Slade, 1 Tex. 13; Fleming v. Nall, id. 
246; Chevallier v. Buford, id. 503; Lacy v. 
Holbrook, 4 Ala. SS; Carter v. Penn, id. 140; 
Bull v. Bank, 123 U. S. 112, 8 Sup. Ct. 62, 31 
L. Ed. 97; Laird v. State, 61 Md. 309. 

It is not necessary, however, that the 
money should be current in the place of pay- 
ment, or where the bill is drawn; it may be in 
the money of any eountry whatever; Black 
v. Ward, 27 Mich. 193, 15 Am. Rep. 162j 
Thompson v. Sloan, 23 Wend. (N. Y.) 71, 35 
Am. Dec. 546; King v. Hamilton, 12 Fed. 
47S; 1 Dan. Neg. Inst. § 5S. But it is neces- 
sary that the instrument should express the 
specific denomination of money when pay- 
able in the money of a foreign country, in 
order that the courts may be able to ascer- 
tain its equivalent value; otherwise it is not 
negotiable; 1 Dan. Neg. Inst. § 58. As to 
bills payable in Confederate money, see Thor- 
ington v. Smith, 8 Wall. (U. S.) 12, 19 L. Ed. 
361; The Confederate Note Case, 19 Wall. 
(U. S.) 548, 22 L. Ed. 196; Stewart v. Sala- 
mon, 94 U. S. 434, 24 L. Ed. 275; and that 
title. 

‘'Yalue rcccivcd ” is often inserted, but is 
not of any use in a negotiable bill; Hubble v. 
Fogartie, 3 Rich. (S. C.) 413, 45 Am. Dec. 
775; Mandeville v. Welch, 5 Wheat. (U. S.) 
277, 5 L. Ed. S7; Lines v. Smith, 4 Fla. 47 ; 
Coursin v. Ledlie’s Adm'rs, 31 Pa. 506; 3 M. 
& S. 351. 

A direction to place to the account of some 
one, drawer, drawee, or third person, is often 
added, but is unnecessary; Comyns, Dig. 
Merchant , F, 5; 1 B. & C. 398. 

As per advice , inserted in a bill, deprives 
the drawee of authority to pay the bill until 
advised; Chitty, Bills 162. 

It should be subscribed by the drawer, 
though it is sufficient if his name appear in 
the body of the instrument; 2 Ld. Raym. 
1376; Claussen v. La Franz, 1 Ia. 231; May 
v. Miller, 27 Ala. 515; and should be address - 
ed to the drawee by the Christian name and 
surname, or by the full style o£ the firm ; 2 


Pardessus, n. 335; Beawes, Lcx Merc. pl. 3; 
Chitty, Bills 1S6. 

Provision may be made by the drawer, and 
inserted as a part of the bill, for applying 
to another person, for a return without pro- 
tcst, or for limiting the damages for re-ex- 
change, expense, etc., in case of the failure 
or refusal of the drawee to accept or to 
pay ; Chitty, Bills 1SS. 

A bona fide holder of a bill negotiated be- 
fore malurity merely as a security for an 
antecedent debt is not affected, without no- 
tice, by equities or defences between the 
original parties; Brooklyn City & N. R. Co. 
v. Bank, 102 U. S. 14, 26 L. Ed. 61. 

A certificate, made and payable in a state 
out of a particular fund, and purporting to 
be the obligation of a municipal corporation, 
is not governed by the law merchant, and is 
open in the hands of subsequent holders to 
the same defences as existed against the orig- 
inal payee; Indiana v. Glover, 155 U. S. 513, 

15 Sup. Ct. 1S6, 39 L. Ed. 243. 

See Indoesement; Indorser; Indorsee; 
Acceptance; Protest; Damages; Promis- 
sory Note; Negotiable Instrument; For- 
eign Bill of Exchange. 

BILL 0 F GR0SS ADVENTURE. In 
French Maritime Law. Any written instni- 
ment which contains a contract of bottomry, 
respondentia, or any other kind of maritime 
loan. There is no corresponding English 
term. Ilall, Marit Loans 182. See Bottom- 
ry ; Respondentia. 

BILL 0 F HEALTH. A certificate, proper- • 
ly authenticated, that a certain ship or ves- 
sel therein named comes from a place where 
no contagious distempers prevail, and that 
none of the crew at the time of her depar- 
ture were infected with any such distemper. 

It is generally found on hoard ships com- 
ing frorn the Levant, or from the coasts of 
Barbary where the plague prevails; 1 Marsh. 
Ins. 40S; and is necessary whenever a ship 
sails from a suspected port, or where it is 
required at tlie port of destination; Holt 
167; 1 Bell, Comm. 5th ed. 553. 

BILL 0 F INDICTMENT. A written accu- 
sation of one or more persons of a crime or 
misdemeanor, lawfully presented to a grand 
jury. If twelve or more members of the jury 
are satisfied that the accused ought to be 
tried, the return is madc, A true bill; but 
when no sufficient ground is shown for put- 
ting the aecused on trial, a return is made, 
Not a true bill, or, Not found; formerly, Ig - 
noramus , and this phrase is still sometimes 
used. See Indictment; True Bill. 

BILL 0 F INF0RMATI0N. One which is 
instituted by the attorncy-general or other 
proper officer in behalf of the state or of 
those whose rights are the objects of its care 
and protection. It is usnally terrned simply 
an information, or information in equity. 

If the suit immediately concerns the right 
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of the state, the information is generally ex- 
hibited without a relator. If it does not im- 
mediately concern those rights, it is conduct- 
ed at the instance and under the immediate 
direction of some person whose name is in- 
serted in the information and is termed the 
relator. In case a relator is concerned, the 
officers of the state are not further concerned 
than as they are instructed and advised by 
those whose rights the state is called uj)on to 
protect and establish. In such case the at- 
torney-general simply determines in limine 
whether the suit is one proper to be insti- 
tuted in his name, and the subsequent pro- 
ceedings iA*e usually conducted by the solic- 
itor of the relator at the cost of the latter. 
See Harrison, Ch. Pr. ir>l; Mitf. Eq. Pl. (by 
Tyler) 196; Infoumation. 

BILL 0 F INTERPLEAD ER. One in which 
the person exhibiting it claims no right in 
opposition to the rights claimed by the per- 
sons against whom the bill is exhibited, but 
prays the decree of the court touching the 
rights of those persons, for the safety of the 
person exhibiting the bill. Cooper, Eq. Flead. 
43; Mitf. Eq. Pl. 32; Winfield v. Bacon, 24 
Barb. (N. Y.) 154 ; Adams v. Dixon, 19 Ga. 
513, 65 Am. Dec. 60S. 

An interpleader is a proceeding in equity 
for the relief of a party against whom there 
are, at law, separate and confiicting claims, 
whether in suit or not, for the same debt, 
duty, or thing, and where a recovery by one 
of the claimants will not, at law, protect the 
party against a recovery for the same debt 
or duty by tbe other claimant. It is out of 
this latter circumstance that the eqnity to 
relief arises; per Bates, Ch., Hastings v. 
Cropper, 3 Del. Ch. 165; Badeau v. Rogers, 
2 Paige, Ch. (N. Y.) 209; and where the 
l'aets present a proner case for an interplead- 
er, equlty will not entertain a bill simply to 
restrain one of the parties claiming the fund 
in controversy from prosecuting his claims 
until the other party has failed to establish 
his claim; Hastings v. Cropper, 3 Del. Ch. 
165; bnt leave will be granted to amend by 
making it a bill of interpleader by adding 
proper parties, bringing the fnnd into court, 
and filing the affidavit denying collusion; id. 

A bill exhibited by a third person, who, 
not knowing to whom he ought of right to 
render a debt or duty or pay his rent, fears 
he may be hurt by some of the claimants, 
and therefore prays that they may inter- 
plead, so that the court may judge to whom 
the thing belongs, and he be thereby safe on 
the payment; Pract. Reg. 7S; Bedell v. Iloff- 
man, 2 Paige Ch. (N. Y.) 199; City Bank v. 
Bangs, id. 570; Cameron v. The Marcellus, 
48 N. C. S3; Hall v. Craig, 125 Ind. 523, 25 
N. E. 53S; Glaser v. Priest, 29 Mo. App. 1. 

A bill of the former character may, in 
general, be brought by one who has in his 
possession property to which two or more 
Bouv.—23 


lay clalm; Strange v. Bell, 11 Ga. 103; Con- 
sociated Presbyterian Soc. of Green’s Farrn 
v. Staples, 23 Conn. 544; Ilerndon v. Iliggs, 
15 Ark. 3S9; Freeland v. Wilson, 18 Mo. 
3S0 ; Heusner v. Ins. Co., 47 Mo. App. 336. 

Such a bill must contain the plaintiff's 
statement of hls rights, negativing any iu- 
terest in the thing in controversy ; 3 Story, 
Eq. Jur. § 821; but showing a elear title to 
maintain the bill; 3 Madd. 277; and also 
the claiins of the opposing parties; Mohawk 

6 II. R. Co. v. Clute, 4 Paige Ch. (N. Y.) 381; 

7 Ifare 57; Robards v. Clayton, 49 Mo. App. 
00S; that the adverse title of the claimants 
is derived from a coinmon source is suffi- 
cient; Crane v. McDonald, 118 N. Y. 648, 23 
N. E. 991; must have annexed to it the affi- 
davit of the plaintiff that there is no collu- 
sion between him and either of the parties; 
Farley v. Blood, 30 N. H. 354 ; must contain 
an offer to bring rnoney into court if any is 
due, the bill being demurrable, if there is 
failure, unless it is offered or else actually 
produced; Mitf. Eq. IT. 49; Barton, Suit in 
Eq. 47, n. 1; must show that there are per- 
sons ln being capable of interpleading and 
setting up opposing claims ; 1S Yes. Ch. 377; 
it is also demurrable if upon its face it 
shows that one of the defendants has no 
claiin to the debt due from the complaiuant; 
Tusey & Jones Co. v. Miller, 61 Fed. 401. 

These proccedings should not be brought 
except when there is no otber way for one 
to protect himself, and in order to maintain 
the action, it is necessary to show that the 
plaintiff Iias not acted in a partisan manner 
as between the claimants; Hinckley v. Plls- 
ter, S3 Wis. 64, 53 N. W. 21. 

It should pray that the defendants set 
forth their several titles, and interplead, set- 
tle, and adjust their demands between them- 
selves. It also generally prays an injunction 
to restraln the proceedings of the claimants, 
or either of them, at law; and in this case 
the bill should offer to bring the money into 
court; and the court will not, in general, act 
upon this part of the prayer unless the mon- 
ey be actually brought into court; Mohawk 
& PI. R. Co. v. Clute, 4 Paige, Ch. (N. Y T .) 
3S4; Richards v. Salter, 6 Johns. Ch. (N. Y.) 
445. 

In the absence of statutes, such a bill does 
not ordinarily lie, except where there is priv- 
ity of some sort between all the parties, and 
where the claim by all is of the same nature 
and character; 3 Bcav. 579; Story, Eq. Jur. 
§ S07; Lincoln v. R. Co., 24 Vt. 639; White 
Water Valley Canal Co. v. Comegys, 2 Ind. 
469. The granting of an order of iuterplead- 
er is within the judicial diseretion; Taylor 
v. Sattcrthwaite, 2 Mlsc. 441, 22 N. Y. Supp. 
187. 

Tbe deoree for interpleader may be obtain- 
ed aftor a heariug in the usual manner; 4 
Bro. Ch. 297; City Bank v. Bangs, 2 Paige, 
Ch. (N. Y.) 570; or without a hearing, if the 
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defendants do not deny the statements of the 
bill-; 16 Ves. Ch. 203; Story, Eq. Pl. § 297 a. 

A bill in the nature of a bill of interplead- 
er will lie in many cases by a party in in- 
terest to ascertain and establish his own 
rights, where there are other contiicting 
rights between third persons; Story, Eq. Pl. 

§ 297 ö; Bedell v. Hoffiuau, 2 Paige, Ch. (N. 
Y.) 199; Cameron v. The Marcellus, 48 N. 
C. 83. 

Jn a bill of interpleader the complainant 
being indifferent betweeu the parties, the 
duty of his solicitor is ended as such, when 
the bill is tiled, and he has no interest in the 
decree except that the bill shall be adjudged 
to be properly tiled. The solicitor may then 
appear for one of the parties, hut only by 
leave of the court, which will be granted 
only upon consideration of the special cir- 
cumstances of the facts of the case and the 
conclusion that the case is a proper one for 
granting the leave; Morrow v. Robinson, 4 
Del. Ch. 534, note; Webster v. McDaniel, 2 
id. 297; and see Houghton v. Kendall, 7 Al- 
len (Mass.) 72. See Interpleader. 

A hill of interpleader is said in 22 Harv. 
L*. R. 294, to lie on behalf of one who is in 
the position of an innocent stakeholder who 
is ready to do his duty, in order to free 
him from suhjection to two suits and the 
possibility of a double liability. The requi- 
sites of the suit are, roughly speaking, ten 
in number: 1. The adverse claims must be 
mutually exclusive; National Ins. Co. v. Pin- 
grey, 141 Mass. 411, 6 N. E. 93; Bassett v. 
Leslie, 123 N. Y. 396, 25 N. E. 3S6. It would 
be manifestly unjust to make the claimants 
fight each other when the validity of one 
claim is not dependent upon the invalidity 
of the other; there can then be no dispute 
between the claimants. For this reason, if 
one of the claimants gets a verdict or judg- 
ment the bill no longer lies; see Maxwell v. 
Leichtman, 72 N. J. Eq. 7S0, 65 Atl. 1007. 
2. The complainant must be willing to bring 
into court or surrender all that is claimed 
by either defendant; M. & II. R. Co. v. Clute, 
4 Paige (N. Y.) 384. If he has a counter- 
claim against either claimant he cannot have 
it determined in such a proceeding. 3. The 
position of the stakeholder must be such a 
precarious one that he really needs the aid 
of equity to prevent injustice. Thus, one 
who is in possession of land claiming no title 
need only move out. So also the bill does 
not lie if all the claims would be settled in 
one suit at law; Fitts v. Shaw, 22 R. I. 17, 
46 Atl. 42; or if one of the claims is clearly 
invalid; M. & H. R. Co. v. Clute, supra; or 
both are illegal; Applegarth v. Colley, 2 
Dowl. N. S. 223. 4. There must be no col- 

lusion between the complainant and either 
claimant; Murietta v. So. Amer. Co., 62 L. 
J. Q. B. N. S. 396. The bill lies to help only 
a disinterested stakeholder. 5. The stake- 
holder must not have been placed in liis pre- 
carious position through his own fault;! 


f Horner v. Willcocks, 1 Ir. Jur. O. S, 136; 
and he must not he guilty of laches in pur- 
suing his remedy. 6. If equity is unable to 
enjoin the prosecution of one of the claims 
at law, it can give no relief. Thus a state 
court declined to entertain a bill because it 
could not enjoin a federal court from en- 
forcing its judgment; Smith v. Reed, 74 N. 
J. Eq. 776, 70 Atl. 961. These six requisites 
are based on sound principles of justice. 
The following, although supported by author- 
ity, are extremely technical and will be 
found upon examination to have a doubtful 
equitable hasis. 7. It is often reciuired that 
all the elaims be derived from common 
source; First Nat. Bank v. Bininger, 26 N. J. 
Eq. 345. This is a survival of the narrow 
view of interpleader held by the common 
law. The requisite of privity is foreign to 
the purpose of the bill; for the position of a 
stakeholder is equally precaiious irrespective 
of the sources from which the defendants de- 
rive their claims. The refusal to allow an 
interpleader therefore seems unsound; see 
Crane v. McDonald, 118 N. Y. 648, 23 N. E. 
991; 17 Harv. L. Rev. 489. 8. It is some- 

times required that the stakeholder have no 
claim or interest in the stake; see 4 Pomeroy, 
Eq. Jurisp. § 1325; Maclennan, Interpleader 
64. If the amount of the stakeholder’s charge 
is disputed, the bill will not lie; Lawson v. 
Warehouse Co., 70 Hun 281, 24 N. Y. Supp. 
281; but it is otherwise if the clairn is avail- 
able against, and admitted by, both defend- 
ants; Gibson v. Goldthwaite, 7 Ala. 281, 42 
Am. Dec. 592. The result should be the same 
where the lien is available against only one 
of the defendants, if he does not dispute it. 
Hence this requirement is really covered by 
the second class above. 9. The stakeholder 
must have incurred no collateral or inde- 
pendent liability to either claimant; Bartlett 
v. His Imperial Majesty, 23 Fed. 257; Craws- 
hay v. Thornton, 2 My. & C. 1; contra , At- 
tenborough v. London, etc., Co., 3 C. P. D. 
450 (statutory) ; since, it is argued, one of 
the claimants may be subjected to two suits 
to enforce his rights. On the contrary (and 
this seems to be the better and more modem 
view) the bill will settle once and for all the 
ownership of the res; and it may settle the 
whole controversy; see In re Mersey Docks, 
[1890] 1 Q. B. 546. The fact of the collateral 
liability is immaterial and relief should 
therefore be granted. 10. Lastly, it is in- 
sisted that the same thing, debt, or duty, 
must be claimed by all the defendants; Slan- 
ey v. Sidney, 14 M. & W. 800. See 4 Pom- 
eroy, Eq. Jurisp. § 1323. This however seems 
unnecessarily refined in its technicality. So 
long as the claims are mutualiy exclusive, 
and the stakeholder is willing to bring into 
court the full amount claimed by either, it 
would seem that he should be entitled to 
maintain his hill. And in a few cases it has 
so been held; Thomson r. Ebbets, Hopk. 
Ch. (N. Y.) 272. 
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In Hayward & Clarlt v. McDonald, 192 
Fed. S9Ö, 113 C. C. A. 3G8, it was said tkat 
the true limits of eqnity jurisdiction in bills 
of interpleader is not precisely settled; but 
that a strict bill is one in which the com- 
plainant claims no relief against either de- 
fendant. There are, however, innumerable 
cases of bills in the nature of bills of inter- 
pleader in which the complainant may be en- 
titled to reiief by such bill; among these is a 
case wliere the complainant has property in 
which others have conrticting claims, but in 
wliich the complainant may have equitable 
rights himself, citing Van Winkle v. Owen, 
54 N. J. Eq. 253, 34 Atl. 400; Stephenson & 
Coon v. Burdett, 5G W. Va. 109, 48 S. E. 84G, 
10 L. R. A. (N. S.) 748; Groves v. Sentell, 
153 U. S. 4G5, 14 Sup. Ct S9S, 38 L. Ed. 7S5. 

BILL 0 F LADING. The written evidence 
of a eontract for the carriage and delivery 
of goods sent by sea for a certain freight. 

A written acknowledgment of the receipt 
of certain goods and an agrcement for a con- 
sideration to transport and to dcliver the 
same at a specified place to a person therein 
named or his order. See Porter, Bills of 
Lading. See also The Delaware, 14 Wall. 
(U. S.) 59G, 20 L. Ed. 779. 

It is at once a receii)t and a contract; St. 
Louis, I. M. & S. II. Co. v. Knight, 122 U. S. 
79, 7 Sup. Ct. 1132, 30 L. Ed. 1077; Sckouler, 
Pers. Prop. 40S; but it has been said that 
rather than to consider it as a mere receipt, 
it seems better to regard it as analogous to a 
negotiable instrument; 19 Ilarv. L. Rev. 391. 
A bill of lading ordinarily represents title to 
the goods covered by it; Peters v. Elliott, 
78 111. 321; and this is said to be the preva- 
lent American view; 12 Harv. L. Rev. 43G. 

A memorandum or acknowledgment in writ- 
ing, signed by the captain or master of a 
ship or otker vessel, that he has received in 
good order on board of his ship or vessel, 
therein named, at the place therein mention- 
ed, certain goods therein specified, which he 
promises to deliver in like good order (the 
dangers of the sea excepted) at the place 
therein appointed for the delivery of the 
sarne, to the consignee tkerein named, or to 
his assigns, he or they paying freight for the 
same; 1 Term 745; Abb. Sh. 21G; Code de 
Cornrn. art. 2S1. 

A similar acknowledgmcnt made by a car- 
rier by land. 

A through bill of lading is one where a 
railroad contracts to transport over its own 
line for a certain distance carloads of mer- 
cbandise or stock, there to deliver the same 
to its connecting lines to be transported to 
the place of destination at a tixed rate per 
car-load for the wliole distance; Gulf, C. & 
S. F. R. Co. v. Vaugbn, 4 Willson, Ct. App. 
Tex. § 1S2, 16 S. W. 775. 

It should contain the name of the shipper 
or consignor; the name of the consignee; 


the names of the vessel and her master; the 
places of shipment aud destination; the price 
of the freight, and, in the margin, the marks 
and numbers of the things shipped. Jaeob- 
sen, Sea Laws. 

The general rule that contracts are gov- 
erned as to nature, validity, and interpreta- 
tion by the lcx loci contractus , unless it 
clcarly appears that the parties had some 
otker law in view, is applicable to a bill of 
lading; Brockway v. Exp. Co., 171 Mass. 158, 
50 N. E. G2G; Frasier v. R., 73 S. C. 140, 52 
S. E. 9G4 ; Illinois Cent. R. Co. v. Beebe, 174 
111. 13, 50 N. E. 1019, 42 L. R. A. 210, GG Am. 
St Rcp. 255; Herf & Frerichs Ckemical Co. 
v. Lackawanna Line, 100 Mo. App. 1G4, 73 S. 
W. 34G; but where one provides for the de- 
livery of goods in a stute it has been keld 
to be a contract of that state altbougk made 
in another state; Pennsylvania Co. v. Yoder, 
25 Ohio Cir. Ct. 32; C., C., C. & St. L. Ry. 
Co. v. Simon, 15 id. 123. Any reasonable 
doubt as to tlie construction of the priuted 
portion should be resolved against the car- 
rier; Baltimore & O. R. Co. v. Doyle, 142 
Fed. GG9, 74 C. C. A. 245. 

Writing is unnecessary and an oral con- 
tract satisfactorily proved, if there is no 
fraud or imposition, is equally obligatory ; 
Missouri K. & T. Ry. Co. v. Patrick, 144 Fed. 
G32, 75 C. C. A. 434. A promise to carry on 
the faith of which the shipper buys goods is a 
eontract of carriage; Bigelow v. Ry. Co., 104 
Wis. 109. 80 N. W. 95; Mcloche v. Ry. Co., 
11G INIich. G9, 74 N. W. 301; and so is the 
receipt of goods and undertaking to deliver; 
Indiana, I. & I. R. Co. v. Mfg. Co., 11S 111. 
App. G52; but a mere promise to ship is not 
sufiicient; Soutkern Ry. Co. v. Wileox, 99 
Va. 394, 39 S. E. 14-i. It was held in effect 
that the legal liability of a common carrier 
is part of the contract as if written in it; 
Evansville & T. II. R. Co. v. McKinney, 34 
Ind. App. 402, 73 N. E. 14S; and so is the 
obligation to ship within a reasonable time; 
Pennsylvania Co. v. Clark, 2 lnd. App. 14G, 
27 N. E. 5SG, 2S N. E. 20S. 

Ordinarily parol evidence is not admissible 
in the absence of fraud or mistake to vary a 
bill of lading; Inman & Co. v. R. Co., 159 
Fed. 9G0; De Sola v. Pomares, 119 Fed. 373; 
Tallassee Falls Mfg. Co. v. R. R., 117 Ala. 
520, 23 South. 139. G7 Am. St. Rep. 179; 
Ckouteaux v. Lecch & Co., 1S Pa. 224, 57 Am. 
Dec. G02; Keller v. R. Co., 10 Pa. Super. Ct 
240; Gibbons v. Robinson, 63 Micb. 14G, 29 
N. W. 53-3; but it has bcen keld competent 
to contradict a statement that the goods were 
received in apparent good order; Foley v. R. 
Co., 9G N. Y. Supp. 1S2; and. of course, in 
case of error or fraud ; Sonia Cotton-Oil Co. 
v. The Red River, 100 La. 42, 30 Soutb. 303, 
87 Am. St. Rep. 293; and it is said to make 
a prima facic case only and to be open to ex- 
planation; Planters’ Fertilizer Mfg. Co. v. 
Elder, 101 Fed. 1001, 42 C. C. A. 130; or to 
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correct an omission or ambiguity; Louis- 
ville & N. R. Co. v. Duncan, 137 Ala. 446, 34 
South. 9S8; eitber as to tbe route; Louis- 
ville & N. 11. Co. v. Duncan, 137 Ala. 446, 34 
South. 9SS; or the tirne of arrival; Sloop v. 
R. Co., 117 Mo. Api». 204, 84 S. W. 111. 

Where the conditions are on the facc and 
in the body of the bill of lading, and the 
consignor receives it and ships the goods 
without complaint, he is presumed to have 
assented to these conditions, and they be- 
come, if not inimical to law, a valid con- 
tract. The shipper’s signature is not essen- 
tial; Ininan & Co. v. R. Co., 159 Fed. 960; 
Smith v. Express Co., 10S Mich. 572, 66 N. 
W. 479; Grace v. Adams, 100 Mass. 505, 97 
A m Dec. 117, 1 Am. Rep. 131; Com. v. R. 
Co., 194 U. S. 427, 24 Sup. Ct. 663, 48 L. Ed. 
1053. 

An exception in a bill of lading, limits the 
liability, not the duty; hence it is the duty 
of the owner by himself and his servants to 
do all he can to avoid the excepted perils; 
Bowen, L. J., in [1891] 1 Q. B. 619 (C. A.). 

An exception of losses caused by (inter 
alia) “pirates, robbers, or thieves of what- 
ever kind, whether on board or not, by land 
or sea,’’ did not apply to thefts committed 
by persons in the service of the ship; [1891] 
1 Q. B. 619 (C. A.). 

EJxceptions in a bill of lading are to be 
construed most strongly against the ship- 
owner. As between the shipowner and the 
shipper, the bill of lading only can be con- 
sidered as the contract; The Caledonia, 157 
U. S. 124, 15 Sup. Ct 537, 39 L. Ed. 644; 

Under the Harter Act ( q . w.) there is pro- 
vided in section 2 a prohibition of the in- 
sertion “iu any bill of lading or shipping 
document’’ of any covenant or agreement re- 
lieving the owner from the exercise of due 
diligence in equipping, etc., vessels. The 
Southwark, 191 U. S. 1, 24 Sup. Ct. 1, 48 L. 
Ed. 65. Under this act a stipulation limit- 
ing the liability of a vessel owner to 8160 
was held invalid, not only under the Harter 
Act but under the decisions upon the sub- 
ject generally; Calderon v. S. S. Co., 170 U. 
S. 272, 18 Sup. Ct. 5SS, 42 L. Ed. 1033. As 
to the construction of the Harter Act gener- 
ally, see Ship. 

Though it is not necessary that the ship- 
per should sign the bill of lading, yet if its 
terms restrict the carrier’s common-law lia- 
bility, his asseut thereto must be shown. 
This assent need not be express, it is suöi- 
ciently indicated by an acceptance of the bill 
of lading containing the restrictions; Port. 
B. of L. 157; Lawrence v. R. Co., 36 Conn. 
63; Wertheimer v. R. Co., 1 Fed. 232; Mc- 
Millan v. R. Co., 16 Mich. 79, 93 Am. Dec. 
20S; Boorman v. Exp. Co., 21 Wis. 152; Rob- 
inson v. Transp. Co., 45 Ia. 476. Where the 
bill contains a limitation of the carrier’s 
common law liability and is accepted by the 
shipper, there is a limitation of the liability 


which binds all tlie parties, altliough the 
shipper could not read, and did not know 
of the limitation in the bill; Jones v. R. Co., 
89 Ala. 376, 8 South. 61; Grace v. Adains, 
100 Mass. 505, 97 Am. Dec. 117, 1 Arn. Rep. 
131; Nines v. R. Co., 107 Mo. 475, 1S S. W. 
26; Dimmitt v. R. Co., 103 Mo. 433. 15 S. W. 
761. See Louisville & N. R. Co. v. Meyer, 78 
Ala. 597. 

A bill of lading is usually made in three 
or more original parls, one of which is sent 
to the consignee with the goods, one or more 
othcrs are sent to him by different convey- 
ances, one is retained by the merchant or 
shipper, and one should be retained by the 
master. Abbott, Shipp. 217; 2 Dan. Neg. 
Inst. § 1735. Where one is marked “origi- 
nal” and the other “duplicate,” the latter is 
in effect an original; Missouri Pac. R. Co. v. 
Heidenheimer, S2 Tex. 195, 17 S. W. 60S, 27 
Am. St. Rep. 861. 

It is regarded as so much merchandise of 
the kind covered by it; Shaw v. R. Co., 101' 
U. S. 557, 25 L. Ed. 892. It is not negotia- 
ble, but rather a symbol or representative of 
the goods themselves; idj Raleigh & Gas- 
ton R. Co. v. Lowe, 101 Ga. 320, 2S S. E. 867; 
Brown v. Babcock, 3 Mass. 29; Stollenwerck 
v. Tliacher, 115 Mass. 224. At cornmon law 
it is quasi negotiable; 1 T. It. 63; Lickbar- 
row v. Mason, 1 Sm. L. C. 114S; National 
Bank of Bristol v. R. Co., 99 Md. 661, 59 
Atl. 134, 105 Am. St. Rep. 321; and in many 
of the states is made so by statute. A stat- 
ute making bills of lading negotiable by en- 
dorsement does not impart to them all the 
characteristics of bills and notes; Shaw v. 
R. Co., 101 U. S. 557, 25 L. Ed. 892. The 
mere seuding of a bill of lading without en- 
dorsement or actual delivery of the goods 
to the consignee does not, of itself, pass title ; 
Delta Bag Co. v. Kearns, 112 111. App. 269; 
it is prima facie evidence, but not conclu- 
sive; Harrison v. Hixson, 4 Blackf. (lnd.) 
226; but delivery without endorsement as 
security for advances, or for a valuable con- 
sideration, transfers title; Lewis v. Bank, 
166 111. 311, 46 N. E. 743; Jeffersonville R. 
Co. v. Irvin, 46 Ind. 1S0; American Zinc 
Lead & Smelting Co. v. Lead Works, 102 
Mo. App. 15S, 76 S. W. 66S; National Ne- 
wark Banking Co. v. R. Co., 70 N. J. L. 774, 
5S Atl. 311, 66 L. R. A. 595, 103 Am. St. Rep. 
825; Neill v. Produce Co., 41 W. Va. 37, 
23 S. E. 702. There may also be construc- 
tive delivery; White Live Stock Commission 
Co. v, R. Co., 87 Mo. App. 330; Storey v. 
Hershey, 19 Pa. Super. Ct. 4S5; or by way 
of estoppel against the carrier and also 
against the shipper and endorser; Rowley v. 
Bigelow, 12 Pick. (Mass.) 307, 23 Am. Dec. 
6Ö7. 

It is also assignable by endorsement, wliere- 
by the assignee becomes entitled to the goods 
subject to the shipper’s right of stoppage 
in transitu, in some cases, and to various 
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liens; Port. B. of L. 43S; Pollard v. Rear- 
don, G5 Fed. 84S, 13 C. C. A. 171. See Liens ; 
Stoppage in Thansitu. 

By endorseinent to a vendee, the vendor 
transfers the possession to him ; Pcople v. 
Midkiff, 71 111. App. 141; and the property; 
Law v. Ilatelier, 4 Blackf. (Ind.) 3G4. As 
against the carrier, when the bill of lading 
is attached to siglit drafts, the transferee is 
entitled to reeeive the goods; Walters v. R. 
Co., GG Fed. SG2, 14 C. C. A. 2G7; or to sue 
for wrongful delivery; Tishomingo Sav. Inst. 
v. Johnson (Ala.) 40 South. 503; to the pledg- 
or without surrender of the bills; Chesa- 
peake S. S. Co. v. Bank, 102 Md. 5S9, G3 
Atl. 113; even when the bill of lading did 
not contain the words “or order”; Chicago 
& S. R. Co. v. Bank, 2G Ind. App. G00, 59 N. 
E. 43. One in possession under a bill of 
lading can sue for conversion against one 
with no better title; Adains v. O’Connor, 100 
Mass. 515, 1 Am. Rep. 137. Placing a ear on 
a side track and notifying the transferee is 
a sufficient delivery; Anchor Mill Co. v. Ry. 
Co., 102 Ia. 2G2, 71 N. W. 255. The assignee 
of a bill of lading as collateral security for 
drafts upon the consignee is in a general 
sense the absolute owner of the goods; 2 
Term 63; at least to the extent and until 
paymcnt of the drafts; Dows v. Bank, 91 
U. S. GIS, 23 L. Ed. 211; Willman Mercan- 
tile Co. v. Fussy, 15 Mont. 514, 39 Pac. 73S, 

48 Am. St Rep. 69S; Missouri Pac. R. Co. 
v. Law, 57 Neb. 5G0, 7S N. W. 291; and the 
consignee takes the goods subject to the 
rights of the holder of the bill of lading and 
cannot set oft' the price against a debt due 
from the consignor; Emcry v. Bank, 25 Ohio 
St. 3G0, 18 Am. Rep. 299. But in Mason v. 
Cotton Co., 148 N. C. 492, 62 S. E. G25, 1S 
L. R. A. (N. S.) 1221, 12S Am. St. Rep. G35, 
it was held that the right of sueh assignee 
does not extend so far as to make him lia- 
ble for a breach of warranty by the consign- 
or in the sale of the property, aud the case in 
Finch v. G/regg, 12G N. C. 170, 35 S. E. 251, 

49 L. R. A. 679, which was contra (and which 
the Supreme Court of Alabama followed in 
Haas v. Bank, 144 Ala. 5G2, 39 South. 129, 
1 L. R. A. [N. S.] 242, 113 Am. St. Rep. Gl, 
and the Suprerae Court of Tennessee refused 
to follow in Leonhardt & Co. v. Small & Co., 
117 Tenn. 153, 9G S. W. 1051, G L. R. A. [N. 
S.] SS7, 119 Am. St Rep. 994), was expressly 
overruled after having been subjected to much 
criticism. See the above cited eases, the 
opinions in which and the annotatlons colleet 
the cases. 

But the assignee obtains by sueh assign- 
ment only the title of his assignor, and the 
negotiability is mostly the quality of trans- 
ferability by endorsement and delivery which 
enables the rightful assignee to sue in his 
own name; Shaw v. R. Co., 101 U. S. 557, 
25 L. Ed. 892; Stollenwerek v. Thacher, 115 
Mass. 224; Dickson v. Elevator Co., 44 Mo. 


App. 498. It is only negoti ible so far that the 
owner may transfer it by endorsement or as- 
signment so as to vest the legal title in the 
assignee; Douglas v. Bank, SG Ky. 17G, 5 
S. W. 420, 9 Am. St. Rep. 27G. 

Delivery of a bill of lading is delivery of 
the property; Forbes v. R. Co., 133 Mass. 
154; but the transfer from one who wrong- 
fully attains it, having no title to tlie prop- 
erty shipped, passes no title as against the 
true owner; Merehants’ Nat. Bauk v. Bales, 
148 Ala. 279, 41 South. 51G; and the trans- 
fer by endorsement of a bill of lading, drawn 
to the shipper’s order, vests the title to the 
goods in the transferee, as purehaser or pled- 
gee, as the case may be; Scheuermann v. 
Fruit Co., 123 La. 55, 4S South. G47. 

It is considered to partake of the character 
of a written contract, and also of that of a 
receipt; St. Louis, I. M. & S. Ry. Co. v. 
Knight, 122 U. S. 79, 7 Sup. Ct. 1132, 30 L. 
Ed. 1077; Schoul. Pers. Prop. 40S; The Mis- 
souri v. Webb, 9 Mo. 193; Mears v. R. Co., 
75 Conn. 171, 52 Atl. 610, 5G L. R. A. SS4, 
9G Am. St. Rep. 192; Chieago & N. W. Ry. 
Co. v. Simon, 1G0 III. G4S, 43 N. E. 59G. In 
so far as it admits the cbaraeter, quality, or 
condition of the goods at the time they were 
reeeived by the carrier, it is a mere receipt, 
and the earrier may explain or contradiet it 
by parol; Missouri Pac. R. Co. v. McFad- 
den, 154 U. S. 155, 14 Sup. Ct. 990, 3S L. 
Ed. 944; Fasy v. Nav. Co., 77 App. Div. 4G9, 
79 N. Y. Supp. 1103, aöirmed without opin- 
ion Fasy v. Nav. Co., 177 N. Y. 591, 70 N. 
E. 109S; Baltimore & O. R. Co. v. Wilkens, 
44 Md. 11, 22 Am. Rep. 26; but as respects 
the agreement to carry and deliver, it is 
a contraet, and must be construed accord- 
ing to its terms; Ellis v. Willard, 9 N. 
Y. 529; White v. Van Kirk, 25 Barb. (N. 
Y.) 16; 1 Abb. Adm. 209. 397; Louisville & 
N. R. Co. v. Fulgham, 91 Ala. 555, 8 South. 
803; Snow v. R. Co., 109 Ind. 422, 9 N. E. 
702; Portland Flouring Mills Co. v. Ins. Co., 
130 Fed. SGO, 65 C. C. A. 344, affirming British 
& Foreign Marine Ins. Co. v. Mills Co., 124 
Fed. S55. And see Rhodes v. Xewliall, 126 
N. Y. 574, 27 N. E. 947, 22 Am. St. Rep. S59. 

One who receives it without objection is 
presumed to have assented to its terms; Cox 
v. R. Co., 170 Mass. 129, 49 N. E. 97; mere 
ignorance from failure to read or ascertain 
them is not sufficient in the absence of fraud 
or concealment; Schaller v. Ry. Co.. 97 Wis. 
31, 71 N. W. 1042. Reasonable doubt as to 
the construction of its printed terms is re- 
solved against the earrier; Baltimore & O. 
R. Co. v. Doyle, 142 Fed. GG9, 74 C. C. A. 
245, affirming Doyle v. R. Co., 12G Fed. S41. 
Where a blll of lading is given, and accepted 
without objection, it is the real contract by 
which the mutual obligations of the parties 
is to be governcd and not any prior agree- 
ment; The Caledonia, 43 Fed. 6S1. 

Stipulations stamped on it before delivery 
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are part of the contract ; The Ilenry ■ B. 
Hyde, S2 Fed. GSl. Aad one in a bill of lad- 
ing that all clairns for dainages must be pre- 
sented within 30 days froin its date is rea- 
sonable; The Queen of the Pacific, 180 U. 

S. 49, 21 Sup. Ct. 27S, 45 L. Ed. 419; as is 
also an exemption of loss by fire though the 
regular freight rates were charged; Arthur 
v. R. Co., 204 U. S. 50G, 27 Sup. Ct. 33S, 51 
L. Ed. 590. In an action against a carrier 
for damages to property transported the 
shipper cannot set up a special contract and 
recover on an implied one, nor can he rely 
on a parol agreement and recover on proof 
of a written contract; Evansville & T. H. R. 
Co. v. McKinney, 34 Ind. App. 402, 73 N. E. 
148. 

A clean bill of lading is one which con- 
tains nothiug in the margin qualifying the 
words in the bill of lading itself; 61 Law 

T. 330. Under a “clean” bill of lading in 
the usual form (viz., one having no stipula- 
tion that the goods shipped are to be carried 
on deck), there is a contract implied that 
the goods shall be carried under the deck; 
and parol evidence to the contrary will not 
be received; Creery v. Holly, 14 >>Yend. (N. 
Y.) 26; Sayward v. Stevens, 3 Gray (Mass.) 
97; The Governor Carey, 2 Hask. 487, Fed. 
Cas. No. 5,645a ; but evidence of a well-known 
and long-established usage is admissible, and 
will justify the carriage of goods on deck, 
though, under a general rule, the party re- 
lying on a local custom must prove it by clear 
and conclusive evidence; The Paragon, 1 
Ware 322, Fed. Cas. No. 10,708. 

See Carrieks ; Freight; Shipping; Hart- 
er Act. 

It was decided in England that the master 
òf a ship who signed a bill of lading for 
goods which had never been received was not 
to be regarded as the agent of the owner so 
as to make the latter responsible; 10 C. B. 
665. This decision w’as immediately followed 
by an act of Parliament, which makes clear 
the right of a holder for valuable considera- 
tion of such a bill of lading as against the 
master or other person signing the bill, un- 
less the holder of the bill had notice that the 
goods had not been taken on board; 18 & 
19 Vict. The statute makes the bill conclu- 
sive against the person who signed the docu- 
ment; 18 Q. B. D. 147. As far as the ship- 
owner or other principal of the agent issuing 
the document is concerned, the law of the 
first decision has becn constantly followed in 
England; [1902] A. C. 117; Scotland; 25 
Sc. L. Kep. 112; and Canada; 5 Duval 179. 
In the United States the question has given 
rise to great difference of opinion. Most of 
the cases relate to biils of lading issued by 
station agents of railroads. The English 
rule has been followed in Missouri P. K. 
Co. v. McFadden, 154 U. S. 155, 14 Sup. Ct. 
990, 38 L. Ed. 944; Friedlander v. R. Co., 130 
U. S. 416, 9 Sup. Ct. 570, 32 L. Ed. 991; 
Pollard v. Yinton, 105 U. S. 7, 26 L. Ed. 


998; Clark v. S. S. Co., 14S Fed. 243; The 
Isola Di Procida, 124 Fed. 942; The Asphodel, 

53 Fed. 835; Martin v. Ry. Co., 55 Ark. 510, 

19 S. W. 314; National Bank of Commerce 
v. R. Co., 44 Minn. 224, 46 N. W. 342, 560, 

9 L. R. A. 263, 20 Am. St. Rep. 566; Haz- 
ard v. R. Co., 67 Miss. 32, 7 South. 2S0; 
Louisiana Nat. Bank v. Laveille, 52 Mo. 3S0; 
Williams v. R. Co., 93 N. C. 42, 53 Am. Rep. 
450; Anderson v. Mills Co., 37 Or. 483, 60 
Pac. 839, 50 L. R. A. 235, 82 Am. St. Rep. 
771; Roy & Roy v. R. Co., 42 Wash. 572, 85 
Pac. 53, 6 L. R. A. (N. S.) 302, 7 Ann. Cas. 
728. Other cases hold that as against a 
bona flde purchaser the principal is estopped; 
Jasper Trust Co. v. R. Co., 99 Ala. 416, 14 
South. 546, 42 Am. St. Rep. 75; Relyea v. 
Mill Co., 42 Conn. 579; Wichita Sav. Bank 
v. R. Co., 20 Kan. 519; Sioux City & Pac. R. 
Co. v. Bank, 10 Neb. 556, 7 N. W. 311, 35 
Am. Rep. 4SS; Armour v. R. Co., 65 N. Y. 
111, 22 Am. Rep. 603; Brooke v. R. Co., 108 
Ta. 529, 1 Atl. 206, 56 Am. Rep. 235; Watson 
v. R. Co., 9 Heisk. (Tenn.) 255. In countries 
where thc civil law prevails, the carrier 
would generally be held liable; 25 Sc. L. 
Rep. 112; French Commercial Code, art. 283; 
and the same is copied in Belgium, Hol- 
land, Italy, Spain, Mexico and many Central 
and South American countries; 34 Reichs- 
gericht 79. 

As against the consignee, the bill of lading 
is not conclusive as to the quantity of goods 
received, though of great weight; the ship 
may show that she delivered all the cargo 
she received; James v. Oil Co., 191 Fed. S27, 
112 C. C. A. 341. 

There are statutes in many states making 
it a criminal offence for any agent of a car- 
rier to issue documents of title when the 
goods have not been received. Such provi- 
sion is in the Uniform act. An act to make 
uniform tlie law of bills of lading has been 
passed in Illinois, Iowa, Massachusetts, Mary- 
land, New York, Ohio, Pennsylvania, Con- 
necticut, New Jersey, Louisiana and Alaska. 

Its chief provisions make bills of lading 
non-negotiable or straight bills, and negotia- 
ble or order bills. Negotiable bills must not 
be issued in sets. Duplicate as well as non- 
negotiable bills must be so marked. The 
insertion of the name of the person to be 
notified does not affect the negotiability of 
the bill. Upon receipt of the bill, if consign- 
or makes no objection, he and those after 
him are bound by its terrns. Negotiable bills 
must be cancelled when goods are delivered, 
and if not the carrier is liable to a bona 
fide purchaser of the bill without notice of 
the delivery. Sueh bills must be so marked 
when a part is delivered. Any alteration of 
a bill without consent is void and the bill 
is enforceable according to its original tenor. 
In the cases of lost or destroyed bills the 
court may order delivery upon suflScient proof 
and the giving of a bond. The carrier has 
reasonable time to ascertain the validity of 
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claims, bnt an adverse title is no defence to 
the consignee of a non-negotiable bill or to 
the holder of a negotiable bill unless enforced 
by legal process. Thc issuance of a bill, 
where no goods have been received by an 
agent whose actual or apparent authority in- 
cludes the issuing of bills of lading, makes 
the carrier liable to one who has given value 
in good faitli relying upon the dcscription 
therein of thc goods. The carrier may, by 
inserting the words “shipper’s load and 
count’’ or such like words, indicate that the 
goods were loaded by thc shipper aud the 
description made by hlm; aml if sucli is the 
ease the carrier shall not be liable for dam- 
ages caused by improper loading, non-receipt 
or mis-description of the goods. If goodsare 
under negotiable bills then one cannot 'at- 
tach or levy; the remedies are to reach the 
bills. The carrier has a lien for his chargbs, 
but this must be stated on the bill. Negotia- 
tion may be by delivery or endorsement and 
the rights of the holder are substantially the 
same as the holder of a negotiable note or 
bill of exchange. The endorser is not a guar- 
antor but is lield.to give the usual warran- 
ties. One who holds a bill as security, and, 
recciving payment of the debt, transfers the 
bill, shall not be deemed a guarantor. The 
manner in which the bill is drawn may m- 
dicate the rights of the buyer and seller. If 
the seller sends a bill with a sight draft at- 
tached, the buyer is bound to honor the draft 
in order to secure any rights under the bill, 
but if the buyer transfers it to a bona fide 
nolder in due course, the latter is protccted. 
Negotiation defeats the vendor’s lien in the 
case of an order bill. Issuing a bill, where 
goods have not been received, is a criminal 
offence. It is likewise a crimiual offence for 
a person to ship goods to which he has no 
title or upon which there cxists any lien, 
and where one takes an order bill which 
he negotiates with intent to deceive. Tnduc- 
ing a carrier to issue bill, when the person 
knows the carrier has not received the goods, 
is criminal. Any person who with intent to 
defraud issues or aids in issuing a non-ne- 
gotiable bill, without the words “not nego- 
tiable” placed plainly upon the face, shall be 
guilty of a crime. England has a similar 
act. 

BILL 0 F MIDDLESEX. A fiction by 
which the King’s Rench acquired jurisdiction 
in ordinary civil suits. The court could pro- 
cecd by bill against certain ofliclals of the 
court, or against any persons accused of 
contempts, deceits or trespasses. Rut this 
process did not apply in actions of debt, det- 
inue, account or covenant. A method was 
found in the fact or fiction of the custody of 
the marshal. It was hehl that a rnere rec- 
ord on the rolls of the court that thc defend- 
ant had given bail would be sufiicient evi- 
dence of actual custody. To get this evi- 
dence on record a bill of Middlesex was 


filed stating that the defendant was piilty 
of trespass vi et axmis —an offence falliug 
properly within the jurisdietion of thc court. 
The plaintiff gave pledges for the prosecn- 
tion which, even in Coke’s day, were John 
Doe and Richard Roe. The sheriff of Mid- 
dlesex was then directed to produce thc de- 
feudant to answer the plaintiff of a plea of 
trcspass. If the sheriff made return to the 
bill of “ non est invcntu8, }} a writ of latitat 
was issued to thc sheriff of an adjoining 
county. Tliis recited thc bill of Middlesex 
and the proceedings thereon and stated tliat 
the defcndant “ Jatilat et discurrit ” in the 
county and dirccted the shcriff to catch hini. 
If the defendant did not live in Middlesex, 
the latitat was the first step taken. If the 
defeudant appeared, the court obtaiued ju- 
risdiction; if not, tlie plaintiff could enter 
an appearance for him and give as sureties 
Jolin Doe and Richard Roe. This was called 
“common bail.’’ In certain cases substan- 
tial hail was rcquired ; this was called “spe- 
cial bail.” 

The above process did not set forth the 
true cause of action. That was added by the 
so-called “ac etiam 1} clause stating thc true 
cause of action. The supposed trespass gave 
jurisdiction; the real eause of action in the 
“ac etiam }} clause authorized the arrest in 
default of “special bail.’’ These fictions were 
abolished by 2 Will. IV. c. 39. Sec 1 Iioldsw. 
Ilist. E. L.' ST. The “ncc non” clause was 
used as a like fiction to give jurisdiction in 
certain cases to the Common Pleas. 

BILL 0 F MORTALITY. A written state- 
ment or account of the number of deaths 
which have occurred in a certain district 
within a given time. 

See Vital Statistics. 

BILL 0 F PAINS AND PENALTI ES. A 

special act of the legislature which inflicts a 
punishment less than death upon persons sup- 
poscd to be guilty of high offences, such as 
treason and fclony, without any conviction in 
the ordinary course of judicial proceedings. 
2 Woodd. Lect. 625. It differs from a bill of 
attainder in this, that the punishment in- 
flicted by tbc latter is death. The clause in 
the constitution prohibiting bills of attainder 
includes bills of pains and penalties; Story, 
Const. § 133S; Hare, Am. Const L. 549; 
Cummings v. Missouri, 4 Wall. (U. S.) 323, 
1S L. Ed. 35G; Ex parte Lnw, 35 Ga. 2ò5, 
300, Fed. Cas. No. S,126. Sec Fletcher v. 
Pcck, C Cra. (U. S.) 13S, 3 L. Ed. 162. 

BILL 0F PARCELS. An account contain- 
ing in detail the names of the iteins which 
compose a parcel or package of goods. It is 
usually transmitted \vith the goods to the 
purchaser, in order that if any mistake has 
been made it may be corrected. 

BILL 0 F PARTICULARS. A detailed in- 
formal statement of a plaintiff’s cause of ac- 
tion, or of the defendant’s set-off. It is an 
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aecount of the items of the clairn, and shows 
the manner in which they arose. 

The plaintiff is required, sometimes under 
statutory pro\isions, whic-h vary widely in 
the different states, to liie a bill of particu* 
lars, either in connection with his declara- 
tion; Com. v. Giles, 1 Gray (Mass.) 4GG; 
Moore v. Mauro, 4 Rand. (Va.) 4SS; Landon 
v. Sage, 11 Conn. 302; Soria v. Bank, 3 IIow. 
(Miss.) 46; Cregier v. Smyth, 1 Speers (S. 
C.) 298; or subsequently to it, upon request 
of the other party; Davis v. Hunt, 2 liail. 
(S. C.) 41G; Brown v. Calvert, 4 Dana (Ky.) 
219; Watkins v. Brown, 5 Ark. 197; Mc- 
Creary v. llood, 5 Blackf. (Ind.) 31G; Wil- 
liams v. Sinelair, 3 MeLean 2S9, Fed. Cas. 
Xo. 17,737; Dennison v. Smith, 1 Cal. 437; 
upon an order of the court, in some cases ; 
Constable v. Ilardenbergh, 76 Hun 434, 27 
N. Y. Supp. 1022; in otliers, witliout sueli 
order. 

He need not give particulars of matters 
which he does not seek to recover; 4 Exch. 
4SG; nor of payments admitted; Williams 
v. Shaw, 4 Abb. Pr. (N. Y.) 209. See 6 Dowl. 
& L. G56. 

The plaintiff is concluded by the bill when 
filed; Ilall v. Sewell, 9 Gill (Md.) 146; and 
where he gives notice at the trial that he 
intends to rely only upon the count for an 
account stated, the notice operates as an 
amendment of the pleadings and an abandou- 
ment of the hill of particulars; 'Waidner v. 
Pauly, 141 111. 442, 30 N. E. 1025. 

The defendant, in giving notice or plead- 
ing set-off, must give a bill of particulars; 
failing to do which, he will be precluded 
from giving any evidence in support of it at 
the trial; Starkweather v. Kittle, 17 Wend. 
(N. Y.) 20; Harding v. Griffin, 7 Blackf. 
(Ind.) 4G2; Riee’s Ex’r v. Anuatt’s Adm’r, 8 
Gratt. (Va.) 557. 

The eourt may order the defendant to file 
a bill of particulars where he alleges matter 
by way of counterclaim ; Peabody v. Cor- 
tada, 64 Hun 632, 1S N. Y. Supp. 622; where 
the defence is payment it will not be requir- 
ed; Moody v. Belden, 60 Ilun 582, 15 N. Y. 
Supp. 119. 

The bill must be as full and specific as tlie 
nature of the case admits in respect to all 
matters as to which the adverse partv ought 
to have information ; 16 M. & W. 773 ; but 
need not be as special as a connt on a special 
contract. The object is to prevent surprise; 
Chesapeake & O. Canal Co. v. Knapp, 9 Pet. 
(U. S.) 541, 9 L. Ed. 222 ; Smith v. Hicks, 5 
Wend. (N. Y.) 51 ; Watkins v. Brown, 5 Ark. 
197. If the bill is not sufficiently explicit, 
application should be made to tlie court for 
a more specific one, as the objection cannot 
be made on the trial; Buckeye Tp. v. Clark, 
90 Mich. 432, 51 N. W. 528; Minneapolis 
Envelope Co. v. Vanstrom, 51 Minn. 512, 53 
N. W. 7G8. 

It is not error to refuse to strike out part 


of a bill of particulars; Lewis v. Godman, 
129 lnd. 359, 27 N. E. 5G3. 

According to ancient practice, a defect in 
a pleading in a divorce suit may in some 
states, and in England, be cured by filing a 
bill of particulars; but this will not supply 
the want of a more definite allegation; 12 
P. D. 19; Realf v. Realf, 77 Pa. 31; Har- 
rington v. Harrington, 107 Mass. 329; San- 
ders v. Sanders, 25 Vt. 713. This is not prop- 
er under the Code system, however ; and has 
been abandoned in the Code states, except 
New York; Freeman v. Freeman, 39 Minn. 
370, 40 N. W. 167. See Mitchell v. Mitchell, 
61 N. Y. 39S; Carpenter v. Carpenter, 17 N. 
Y. Supp. 195. 

BILL 0 F PEACE. In Equity Practice. 

One which is filed when a person has a right 
which may be controverted by various per- 
sons, at different times, and by different ac- 
tions. It is neccssary to allege that the com- 
plainant is in possession or that both parties 
are out of possession; Boston & M. Consol. 
Copper & S. Mining Co. v. Ore Co., 1SS U. S. 
632, 23 Sup. Ct. 434, 47 L. Ed. 626. 

In such a case, the court will prevent a 
inultiplicity of suits by directing an issue to 
determine the right and ultimately grant 
an injunction; 1 Madd. Ch. Pr. 166; 2 Story, 
Eqi Jur. § 852; Eldridge v. Hill, 2 Johns. 
Ch. (N. Y.) 2S1; The Thomas Gibbons, 8 Cra. 
(U. S.) 426, 3 L. Ed. G10; L. R. 2 Ch. S; 
Bisph. Eq. 415. Such a bill cannot usually 
be maintained until the right of the com- 
plainant has been established at law; Bisph. 
Eq. § 417; and it mnst be filed on behalf of 
all who are interested in establishing the 
riglit; id. 

Another speeies of bill of peace may be 
brought when the plaintiff, after repeated 
and satisfactory trials, has establislied his 
riglit at law, and is still in danger of new 
attempts to controvert it. In order to quiet 
the possession of the plaintiff, and to sup- 
press future litigation, equity will graut a 
perpetual injunction; Eldridge v. Hill, 2 
Johns. Ch. (N. Y.) 2S1; Alexander v. Pen- 
dleton, 8 Cra. (U. S.) 462, 3 L. Ed. 624; 
Mitf. Eq. 143; Primm v. Raboteau, 56 Mo. 
407; Douglass v. McCoy, 5 Ohio 522. A bill 
will lie to enjoin a defendant from interfer- 
ing with plaintiff’s tenants; Polk v. Rose, 
25 Md. 153, 89 Am. Dec. 773. A bill to quiet 
title can be filed only by a party in posses- 
sion, against a defendant who has been in- 
effectually seeking to establish a legal title 
by repeated actions of ejectment; and as a 
prereqnisite to such bill it is necessary that 
tlie plaintiff’s title should have been estab- 
lished by at least one successful trial at law; 
Wehrman v. Conklin, 155 U. S. 314, 15 Sup. 
Ct. 129, 39 L. Ed. 167. See Bill Quia Tim- 
et; Bill to Quiet Possession. 

A community of interest in the law and 
fact involved is enough on which to found a 
bill of peace; Crawford v. R. Co., S3 Miss. 
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70S, 36 South. 82, 102 Am. St. Rep. 47G; 
contra Ducktown Sulphur, Copper & Iron Co. 
v. Fain, 109 Tenn. 50, 70 S. W. S13. 

For violation of a eity ordinance requiring 
strcet railroads under penalty, to furnish 
suflieiont cars to prevent overcrowding, etc., 
the appellant had begun in the justice’s court 
sixty suits against one appellee, and a hun- 
dred against the other, and was threatening 
more. The two appellees, for themselves 
and others siruilarly situated, filed a bill of 
peace to have the suits enjoined on the 
ground that the ordinance was unconstitu- 
tional. It was held a bill of peace would not 
lie; Chicago v. Ry. Co., 222 111. 5G0, 78 N. E. 
890. 

BILL 0 F PRIVILEGE. In English Law. 

The form of proceeding against an attorney 
of the court, who is not liable to arrest. 
Brooke, Abr. Bille; 12 Mod. 163. 

It is considered a privilege for the benefit 
of clients; 4 Burr. 2113; Dougl. 381; and 
is said to be confined to such as practise; 2 
Maule & S. G05. But see 1 Bos. & P. 4; 2 
Lutw. 1GG7. See 3 Sliarsw. Bla. Com. 2S9. 

BILL 0F PR00F. The claim made by a 
third person to the subject-matter in dis- 
pute between the parties to a suit in the 
court of the mayor of London. 2 Chitty, Pr. 
492; 1 Marsh. 233. 

BILL 0 F REVIEW. One which is brought 
to have a decree of the court reviewed, al- 
tered, or reversed. 

It is only brought after enrollment; 1 Ch. Cas. 54; 
3 P. Will. 371; Simpson v. Downs, 5 Rich. Eq. (S. 
C.) 421; 1 Story, Eq. Pl. § 403; and is thus dlstln- 
guisbed from a bill in the nature of a bill in re- 
view, or a supplemental bill In the nature of a bill 
in review; Dexter v. Arnold, 5 Mas. 303, Fed. Cas. 
No. 3856; Greenwicb Bank v. Loomis, 2 Sandf. Cb. 
(N. Y.) 70; Gilbert, For. Rom. c. 10, p. 182. 

It must be brought either for error in point 
of law; Wiser v. Blachly, 2 Johns. Ch. (N. 
•Y.) 4SS; Cooper, Eq. Pl. 89; or for some 
new matter of fact, relevant to the case, dis- 
covered since publication passed in the cause, 
and which could not, with reasonable dili- 
gence, have been discovered before; Irwin v. 
Meyrose, 7 Fed. 533; Putnam v. Day, 22 
Wall. (U. S.) 60, 22 L. Ed. 7G4; Buffington v. 
Harvey, 95 U. S. 99, 24 L. Ed. 3S1; Wiser v. 
Blachly, 2 Johns. Ch. (N. Y.) 4SS; see U. S. 
v. Samperyac, 1 Hempt. 118, Fed. Cas. No. 
lG,21Ga; Stevens v. Dewey, 27 Vt. G3S; Foy 
v. Foy, 25 Miss. 207; Cocke v. Copenhaver, 
12G Fed. 145, 61 C. C. A. 211; Hill v. Phelps, 
101 Fed. G50, 41 C. C. A. 5G9; or to correct 
an error apparent on the face of a decree in 
the original suit; Osborne v. Land & Town 
Co., 17S U. S. 22, 20 Sup. Ct. SG0, 44 L. Ed. 
9G1; where there are no dispuied questions 
of fact; Smyth v. Fitzsimmons, 97 Ala. 451, 
12 South. 4S. 

If based on newly discovered evidence it 
requires leave of court; Buckingham v. 
Corning, 29 N. J. Eq. 238: Barton v. Bar- 
bour, 104 U. S. 126, 26. L. Ed. G72; Reynolds 


v. R. Co., 42 Fla. 3S7, 28 South. S61; riorida 
Cent. & P. R. Co. v. Reynolds, 1S3 U. S. 471, 
22 Sup. Ct. 17G, 46 L. Ed. 2S3; the evidemv 
must be new or else such as the party could 
not by diligeuce have kuown, and failure to 
produce it sooner must be explained; it 
must be controlling, not cumulative; Aeord 
v. Corporation, 156 Fed. 9S9; Kcrn v. Wyatt 
& Co., S9 Va. SS5, 17 S. E. 549. Granting it 
is diseretionary with the eourt, and is sub 
ject to review; Reynolds v. R. Co.. 42 l'la. 
387, 28 South. SGl ; Florida Cent. & P. R. Co. 
v. Reynolds, 1S3 U. S. 471, 22 Sup. Ct. 170, 
4G L. Ed. 2S3; it will be refused for laches; 
Taylor v. Easton, 1S0 Fed. 3G3, 103 C. C. A. 
509; or if granting it would work hardsbip 
to innocent parties; Acord v. Corporation, 
15G Fed. 9S9; Ricker v. Powell, 100 U. S. 
104, 25 L. Ed. 527 ; if it is based upon fraud 
it is a inatter of riglit; Cox v. Bank (Tenn.) 
G3 S. W. 237; so if filed for error of law 
appearing on the face of the record; Wood 
v. Wood, 59 Ark. 441, 27 S. W. 641, 28 L. B. 
A. 157, 43 Am. St. Rep. 42; Denson v. Den- 
son, 33 Miss. 500; a bill mav join both error 
in law and newly discovered evidence; Acord 
v. Corporation, 15G Fed. 9S9. It is held that 
if for error of law, it must be filed within 
the time of appeal; Jorgenson v. Young, 136 
Fed. 37S, G9 C. C. A. 222; Taylor v. Easton, 
1S0 Fed. 3G3, 103 C. C. A. 509; and for newly 
discovered evidenee, \\ithin a reasonable 
time; Camp Mfg. Co. v. Parker, 121 Fed. 
195; withiD two months after decree was 
held in time; Bruschke v. Vercin, 145 
111. 433, 34 N. E. 417. The practice is to 
petition for leave if leave be neeessary; Mas- 
sie v. Graham, Fed. Cas. No. 9,2G3. Granting 
leave does not prejudge the case at final 
hearing; Hopkins v. Hebard, 194 Fed. 301, 
114 C. C. A. 2G1. 

A rehearing upon the ground that the 
court had overlooked a controlling fact (not 
brought to its attention by counsel) was re- 
fused in Moneyweiglit Scale Co. v. Scale Co., 
199 Fed. 905, 11S C. C. A. 235. 

Application after judgment in the appel- 
late court must be made in that eourt ; Kings- 
bury v. Buckner, 134 U. S. G50, 10 Sup. Ct 
G3S, 33 L. Ed. 1047; Camp Mfg. Co. v. Park- 
er, 121 Fcd. 195; Iveith v. Alger, 124 Fed. 32, 
59 C. C. A. 552. 

Where oue proceeds to a decree after dis- 
covering facts on which a new claim is 
founded, he cannot afterwards file a supple- 
mental bill in the nature of a bill of review 
on sueh new facts ; Hood v. Green, 42 111. 
App. GG4. 

BILL 0F REV1V0R. One which is 
brought to continue a suit whieh has abated 
before its final cousuinmation, as, for ex- 
ample, by deatli, or marriage of a female 
plaintiff. It is not the commeneement of a 
new suit, but a continuation of the old one; 
Clarke v. Mathewsou, 12 Pet. (U. S.) 1G4. 9 
L. Ed. 1041. 
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Under tbe new Supreme Court equity rule 
35 (33 Sup. Ct. xxviii) it is not necessary to 
set fortb any of tbe statements in tbe orig- 
inal suit unless tbe special circumstances of 
tbe case may require it. 

It must be brouglit by tbe proper repre- 
sentatives of tbe person dcceased, witb rcf- 
erence to tlie property whicb is tbe subject- 
matter ; 4 Sim. 31S; Douglass v. Sberman, 2 
Paige, Cb. (N. Y.) 35S; Story, Eq. Pl. § 354. 

BILL 0 F REVIVOR AND SUPPL EIVl ENT. 

One whicli is a compound of a supplemental 
bill aud bill of revivor, and not only con- 
tinues tbe suit, wbich bas abated by tbe 
dcath of tbe plaintift', or tbe like, but sup- 
plies any defects in tbe original bill arisiug 
from subsequent events, so as to entitle the 
party to relief on tbe whole merits of bis 
case. Westcott v. Cady, 5 Johns. Cb. (N. Y.) 
334, 9 Am. Dec. 300; Mitf. Eq. Pl. 32, 74; 
13 Ves. 101 ; Eastman v. Batchelder, 3G N. 
II. 141, 72 Am. Dec. 295; Pendleton v. Fay, 
3 Paige, Cb. (N. Y.) 204. 

BILL 0 F RIGHTS. A formal and public 
declaration of popular rigbts and liberties. 

Tbe document pre-eminently known by 
tbat name was tbe English statute, 1 W. and 
M., Sess. 2, c. 2 (1GS9). 

Wbat was known as the Declaration of 
Itigbt was delivered to tlie Prince and Prin- 
cess of Orange (afterwards William III. 
and Mary) by tbe English lords and com- 
mons, and in December, 1GS9 (at the second 
session of tbe Convention Parliament, wbicb 
liad reassembled October 25, 16S9), it was, 
witb some amendments, few but important, 
enacted into a statute known as tbe Bill of 
Rigbts. Tbe Declaration was presented to 
the new monarchs as embodying tbe condi- 
tions of tbeir election, and only after their 
acceptance of its terms was proclamation of 
tbeir accession made, on February 13, 16S9; 
2 Gneist, Ilist. Eng. Const. 316, note. 

The Bill of Rigbts contained 13 clauses or 
guaranties, suggested by the illegal and ar- 
bitrary acts previously committed by tbe 
Crown. These were a declaration of tbe il- 
legality of (1) tbe pretended power of tbe 
suspension of laws or their execution, by 
regal authority, without consent of Parlia- 
ment; (2) tbe recent assumption and exercise 
of tbe same power; (3) the commission for 
erecting tbe late Court of Commissioners for 
ecclesiastical causes and otber similar com- 
missions and courts ; (4) levying money for 
tbe use of the Crown by pretense of preroga- 
tive without grant of Parliament; (G) rais- 
ing or keeping a standing army in time of 
peace, witbout consent of Parliament. Tbere 
were also declarations in favor of (5) tbe 
rigbt of petition; (7) tbe right of Protestants 
to bear arms; (S) free elections of members 
of Parliament; (9) freedom of speech and 

debates in Parliainent, wbicb should not be 
questioned elsewbere; (10) tbat excessive 

bail should not be required, nor excessive 


lines imposed, nor cruel and unusual punisb- 
ment inllicted; (11) tbe due impanelling and 
return of jurors, and tbat those in treason 
trials sbould be freebolders; (12) tbat grants 
and promises of fines and forfeitures before 
conviction are illegai and void; (13) tbat 

Parliament ought to be beld frequently. 

Tbe absenee of wbat was popularly known 
as a Bill of Iiigbts in the Federal Constitu- 
tion, as originall 3 T adopted, was tbe cause of 
some opposition to tbe work of tbe Conven- 
tion wbicb framed it, and an effort was 
made to secure its insertion by Congress. 
Tbis failed and it was believed by Madison, 
and those wbo joined bim in opposing tbe 
movement to arnend, tbat its success would, 
by creating confusion as to wbat instrument 
was to be ratified, bave endangered tbe final 
adoption of tbe Constitution. 2 Curtis, Ilist. 
Const. U. S. 498. 

Subsequently and very soon after the orig- 
inal instrument went into effect tbe first ten 
amendments, adopted togetber, embodied, as 
limitations upon tbe powers of tbe Federal 
government, substantially all tbe guaranties, 
considered applicable to our conditions, of 
tbe English Bill of Rigbts. Since all of those 
provisions are also embodied in most, if not 
all, of the Americ-an Constitutions, their as- 
sertion of fundamental, political and per- 
sonal liberty are referred to collectively as a 
“bill of rigbts.” Indeed some of the State 
Constitutions preserve tbe name as well as 
tbe substance. 

Tbe text of tbe English Bill of Rigbts will 
be found in 2 Hist. for Iteady Ref. 937. 

See CONSTITUTION OF THE ÜNITED STATES. 

BILL 0F SALE. A writing evidencing 
tbe transfer of personal property from one 
person to another. Putnam v. McDonald, 72 
Vt. 4, 5, 47 Atl. 159. 

It is in frequent use in the transfer of personal 
property, especially that of which immediate pos^- 
session is not or cannot be given. 

In England a bill of sale of a ship at sea or out of 
the country is called a grand 1)111 of sale; but no 
distinction is recognized in this country between 
grand and ordinary bills of sale ; Portland Bank 
v. Stacey, 4 Mass. 661, 3 Am. Dec. 253. The effect 
of a bill of sale is to transfer the property in the 
thing sold. 

By tbe maritime law, the trausfer of a 
ship must generally be evidenced by a bill 
of sale; Weston v. Penniman, 1 Mas. 306, 
Fed. Cas. No. 17,455; and by act of con- 
gress, every sale or transfer of a registered 
sbip to a citizen of tbe United States must 
be accompanied by a bill of sale, setting 
fortb, at length,*the certificate of registry; 
R. S. U. S. § 4170. Wbere tbe bill is insufficient 
uuder tbe statute, tbe executor of tbe seller 
can be compelled to reform it; Sprague v. 
Thurber, 17 R. I. 454, 22 Atl. 1057. And 
tbis bill of sale is not valid except between 
tbe parties or tbose having actual notice, 
unless recorded; R. S. § 4192. A contract to 
sell, accompanied by delivery of possession, 
I is, however, sufficient; Taggard v. Loring, 
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16 Mass. 336, 8 Am. Dec. 140; Bixby v. Ins. | 
Co., 8 Pick. (Mass.) 86; Wendover v. Hoge- 
boom, 7 Johns. (N. Y.) 30S. 

See Sale. 

BILL 0 F SI6HT. A written (lcscription 
of goods, supposed to be inaceurate, but 
made as nearly exact as possible, furmshed 
by an importer or bis agent to the proper of- 
ticer of the customs, to procure a landing and 
inspcction of the goods. It was allowed by 
an English statute where the merchant is ig- 
norant of the real quantity and quality of 
goods consigned to him, so as to be unable 
co make a proper entry of them. 

BILL 0 F SUFFERANCE. A license grant- 
ed to a mercliant, permitting him to tradc 
from one English port to another without 
paying customs. 

BILL PAYABLE. A bill of excliange ac- 
cepted, or a promissory uote made, by a mer- 
chant, whereby he has eugaged to pay money. 
It is so called as bcing payable by him. Au 
account is usually kept of such bills in a 
book with that title, and also in the ledger. 
See Parsons, Notes and Bills. 

BILL PENAL. A written obligation by 
which a debtor acknowledges himself in- 
debted in a certain sum, and binds himself 
for the payment thereof, in a larger sum. 

- Bonds with conditions have superseded 
such bills in modern practice ; Steph. Pl. 265, 
n. They are sometimes called bills obligato- 
ry, and are properly so called ; but every 
bill obligatory is not a bill penal ; Comyns, 
Dig. Obligations , D.; Cro. Car. 515. See 2 
Ventr. 106, 19S. 

BILL QUIA TIMET. A bill to guard 
against possible future injuries and to con- 
serve present rights from possible destruc- 
tion or serious impairment. The limits of 
the application of the remedy are not clearly 
defined, but it rests on the principle of re- 
lieving the party and his title from some 
elaim or liability whic-h may, if enforced, en- 
tail serious loss. Such a bill may be filed 
when a person is entitled to property of a 
personal nature after another’s death, and 
has reason to apprehend it may be destroyed 
by the present possessor; or when he is ap- 
prehensive of being subjected to a future in- 
convenience, probable, or even possible, to 
happen or be occasioned by the neglect, in- 
advertence, or culpability of another; or 
when he seeks to be relieved against an in- 
valid title, claim, or incumbrance wliich has 
been created by the act of another. See 3 
Daniell, Ch. Pr. 1961, n. Another illustra- 
tion of the application of the remedy is in 
case of a counterbond ; althougli the surety 
is not troubled for the money, after it be- 
comes payable, a decree for its payment may 
be had against the prineipal, or when a 
trustee has incurred liability as the kolder 
of shares for anotlier under a covenant of 
indemnity, against liability; L. R. 7 Ch. 393. 


Upon a proper case being made out, the 
court will, in one case, secure the property 
for the use of the party (which is the ob- 
ject of the bill), by compelling the person in 
possession of it to give a proper security 
against any subsequent disposition or vilful 
destruction; and, iu the otlier case, they 
will quiet tbe party’s appreheusion of future 
inconvenience, by removing the causes whiek 
may lead to it; 1 Madd. Ch. Pr. 21S; 2 
Story, Eq. Jur. §§ 825, 851. See Bill to Quiet 
Possession and Title; Bill of Peace. 

BILL RECEIVABLE. A promissory note, 
bill of exciiange, or otber written instrument 
for tlie payment of money at a future day, 
which a merchant holds. So called because 
the amouuts for whicii they are given are 
receivable by the merchant. They are en- 
tered in a book so callcd, and are charged 
to an account in the ledger under the same 
title, to which account the cash, when re- 
ceivcd, is credited. See Pars. N. & B. 

BILL, SINGLE. A written unconditional 
promise by one or more persons to pay to 
another person or other pcrsons therein nam- 
ed a sum of money at a time tkerein speci- 
fied. It is usually under seal, and may then 
be called a bill obligatory; Farmers’ & Me- 
chanics’ Bank v. Greiner, 2 S. & K. (Pa.) 115. 
It has no condition attached, and is not giv- 
en in a penal sum ; Comyns, Dig. Obligation , 
C. See Jarvis v. McMain, 10 N. C. 10; Fields 
v. Mallett, 10 N. C. 4G5. 

BILL, SUPPLEMENTAL. See Sufple- 
MENTAL BlLL. 

BILL T0 CARRY A DECREE INT0 EX- 
ECUTI0N. One which is filed when, from 
the neglect of parties or some otlier cause, 
it may become impossible to carry a decree 
into execution without the further decree of 
tke court. Hinde, Ch. Pr. 68; Story, Eq. Pl. 
§ 429. 

BILL T0 MARSHAL ASSETS. See As- 

SETS. 

BILL T0 MARSHAL SECURITIES. See 

Marsiialling Securities. 

BILL T 0 PERPETUATE TESTIM0NY. 

One w f kich is brougkt to secure the testimony 
of witnesses with reference to some matter 
w’hich is not in litigation, but is liable to 
become so. 

It differs from a bill to take testimony de 
bcne esse ( 7 . v.) inasmuch as the latter is 
sustainable ouly when tliere is a suit olready 
pending. 

A bill to perpetuate tcstimony ‘iies when 
the party is in actual, undisturbed posses- 
sion ; or whcre lands are deviscd by will 
from the heir at law; or whcn no action 
has bcen brought, but the party intends to 
eommence a suit.” Hickman v. Hickman, 1 
Del. Ch. 133. It proceeds on the ground that, 
the party not bcing iu a situatiou to bring 
his title to a trial, his evidence may be lost, 
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through lapse of time, a risk affecting all ev- 
idence, irrespective of the condition of a 
witness; Hall v. Stout, 4 Del. Ch. 269. 

It must show the subject-matter touching 
which the plaintiff is desirous of giving evi- 
dence; Itep. temp, Finch 391; 4 Madd. S; 
that the plaintiff has a positive interest in 
the subject-matter which may be endaugered 
if the testimony in support of it be lost, as 
a mere expectancy, however strong, is not 
sufficient; Mitf. Eq. Pl. 51; May v. Arm- 
strong, 3 J. J. Marsh. (Ky.) 260, 20 Am. Dec. 
137. That the defendant has, or preteuds to 
have, or that he claims, an interest to con- 
test the title of the plaintiff in the subject- 
matter of the proposed testimony; Cooper, 
Pl. 56; Story, Eq. Pl. § 302; and some 
ground of necessity for perpetuatiug the ev- 
idence; Story, Eq. Pl. § 303; Mitf. Eq. Pl. 
52, 148, n. 

The bill should describe the right in which 
it is brought with reasouable certainty, so 
as to point the proper interrogations on both 
sides to the true merits of tbe controversy; 
1 Vern. 312; Cooper, Eq. Pl. 56; and should 
pray leave to examine the witnesses touch- 
ing the matter stated, to the end that their 
testimony may be preserved and perpetuated; 
Mitf. Eq. Pl. 52. The bill is filed and serv- 
ice made in the usual way; Green v. Com- 
pagnia Generale Italiana Di Navigation, 82 
Fed. 490. 

A bill is deinurrable if it contains a prayer 
for relief; Hiekman v. Hickmau, 1 Del. Ch. 
133; 2 Ves. 497. 

It must appear that the relief is absolutely 
necessary to prevent â failure of justice; 
Crawford v. McAdams, 63 N. C. 67; if no 
reason exists for bringing the action in aid 
of which such a bill is filed, the bill will be 
dismissed; In re Ketchum, 60 How. Pr. (N. 
Y.) 154. Where a party sought to perpetuate 
testimony of his legitimacy, the bill was dis- 
missed because the legitimacy act gave him a 
remedy; [1903] 2 Ch. 378. So as to a threat- 
ened slander suit where the answer releas- 
ed all claims against the plaintiff for slan- 
der; Hanford v. Ewen, 79 111. App. 327. 
The testimony of an injured man not ex- 
pected to live may be taken for the benefit 
of his family; Ohio Copper Min. Co. v. 
Hutchings, 172 Fed. 201, 96 C. C. A. 653 
(under a Utah statute). 

Where one is threatened by patent suits 
which are not brought, he may file a bill un- 
der R. S. § 866, to perpetuate testimony that 
the patent is invalid; Westinghouse IMach. 
Co. v. Battery Co., 170 Fed. 430, 95 C. C. A. 
600, 25 L. R. A. (N. S.) 673, with note; and 
it is held that he need not show that it is 
necessary to take the depositions to prevent 
a failure of justice ; id. 

BILL T0 QUIET P0SSESSI0N AND Tl- 
TLE. Also called a bill to remove a cloud 
ln title, and though sometimes classed with 


bills quia timet or for the cancellation of void 
iustruments, they may be resorted to in oth- 
cr cascs wlien the complainant’s title is clear 
and there is a cloud to be removed; Mellen 
v. Iron Works, 131 U. S. 352, 9 Sup. Ct. 781,‘ 
33 L. Ed. 178; Town of Coriuth v. Locke, 
62 Vt. 411, 20 Atl. S09; Alsop v. Eckles, 81 
111. 424; the latter may be said to exist 
whenever in ejectment by the holder of the 
adverse title any evidence would be required 
to defeat a recovery; Sloan v. Sloan, 25 Fla. 
53, 5 South. 603. 

Whenever an instrument exists which may 
be vexatiously or injuriously used against a 
party, after tlie evidcnce to impeach or in- 
validate it is lost, or which may throw a 
cloud or suspicion over his title or interest, 
and he caunot immediately protect his right 
by any proceedings at law, equity will af- 
ford relief by directing the instrument to 
be delivered up and cancelled, or by making 
any other decree which justice and the rights 
of the parties may require; Martin v. 
Graves, 5 Allen (Mass.) 602; Dull’s Appeal, 
113 Pa. 510, 6 Atl. 540; 2 Story, Eq. § 694. 

Equity will entertain a bill to adjust the 
claims or to settle the priorities of couflict- 
iug claiiuauts, where there is thereby created 
a cloud over the title, which would prevent 
the sale of the land at a fair market price; 
Bisph. Eq. 236; to restrain the collection of 
an illegal tax; ibid.; to set aside deeds, etc., 
which may operate as a cloud upon the legal 
title of the owner; whether they be void or 
voidable, and whether the character of the 
instrument appears on its face or not; Kerr 
v. Freeman, 33 Miss. 292; Peirsoll v. Elliott, 
6 Pet. (U. S.) 95, 8 L. Ed. 332; but it has 
been held that equity will uot interfere to 
remove an alleged cloud upon title to land, 
if the instrument or proceeding constituting 
such alleged cloud is absolutely void upon 
its face, so that no extrinsic evidence is nec- 
essary to show its invalidity; nor if the in- 
strument or proceeding is not thus void on 
its face, but the party claiming, in order to 
enforce it, must necessarily offer evidence 
which w T ill inevitably show its invalidity; 
Rich v. Braxton, 158 U. S. 375, 15 Sup. Ct. 
1006, 39 L. Ed. 1022. 

In a suit brought in the district court of 
the United States, to remove any incum- 
brance or lien or cloud upon the title to real 
or persoual property within the district 
where such suit is brought, an order may be 
made upon a defendant not residing in the 
district or found therein, and not appearing 
gratiSy to appear and answer, plead or demur 
by a certaiu day; 18 Stat. L. 472, c. 137, 
Sec. 8; Mellen v. Iron Works, 131 U. S. 352, 
9 Sup. Ct. 7S1, 33 L. Ed. 178; but such suit 
will affect only the property concerned; id. 
See Bill of Peace; Bill Quia Timet. 

BILL T0 SUSPEND A DECREE. One 

brought to avoid or suspend a decree under 
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special circumstances. See 1 Ch. Cas. 3, 61; 

2 id. 8; Mitf. Eq. Pl. S5, SG. 

BILL T0 TAKE TES7IM0NY DE BENE 
ESSE. One which is brought to take the 
testimony of witnesses to a fact material to 
the prosecution of a suit at law which is ac- 
tually commenced, where there is good cause 
to fear that the testimony may otherwise be 
lost before the time of trial; Hall v. Stout, 

4 Del. Ch. 2G9, where the distinction between 
this bill and one to perpetuate testiinony is 
clearly stated. The right to a bill to take 
testimony de bcne csse depends on the condi- 
tion of the witness, while the other depends 
on the situation of the party with respect to 
his power to bring his rights to iminediate 
investigation ; id . See 1 S. & S. S3 ; 2 Story, 
Eq. Jur. § 1813, n.; 13 Ves. 5G. 

It lies, in general, where witnesses are 
aged or infirm ; Cooper, Eq. Pl. 57; Ambl. 
65; 13 Ves. Ch. 50, 2G1; propose to leave 
the country; 2 Dick. 454; Story, Eq. Pl. § 
308; or there is but a single witness to a 
fact; 1 P. Wms. 97; 2 Dick. 648. 

The one at wdiose iustance tlie deposition 
is taken has no control over it, and if he 
directs the commissioner to withhold it be- 
cause he is surprised by the testimony, the 
court wfill order its return; First Nat. Bank 
of Grand Haven v. Forest, 44 Fed. 246. 

BILLA CASSETUR (Lat. that the bill be 
quaslied or made void). A plea in abate- 
ment concluded, w r hen the pleadings w'ere in 
Latin, quod billa eassctur (that the bill be 
quashed). 3 Bla. Com. 303. 

BILLA EXCAMBII. A bill of exchange. 

BILLA EXONERATIONIS. A bill of lad- 
ing. 

BILLA VERA (Lat.). A true bill. The 
form of words indorsed on a bill of indict- 
ment, when proceedings were conducted in 
Latin, to indicate the opinion of the grand 
jury that the person therein accused ought 
to be tried. See Tp.ue Bill. 

BILLET DE CHANGE. A contract to 
fnrnish a bill of exehange. A contract to 
pay the value of a bill of exchange already 
furnished. Guyot, Rêpert. Vniv. 

Where a person intends to furnish a bül of ex- 
change (lettre de change), and is not quite prepared 
to do so, he gives a billet de ehange , which is a con- 
tract to furnish a lettre de change at a future time. 
Guyot, Rêpert. Univ.; Story, Bilis § 2. 

BINDER. Used to designate a tcmporary 
insurance against fire. In effcct, an agroe- 
ment to insure, but taking effect immediate- 
ly. It is usually unwritten. See Aqheemext 

FOR INSURANCE. 

BINDING 0UT. A term applied to the 
contract of apprenticeship, wliich see. 

The contract must be by deed, to which 
the infant, as well as the parent or guardian, 
must be a party, or the infant will not be 
bound ; 3 B. & Ald. 5S4; In re McDowle, 8 
Johns. (N. Y.) 32S; Stringneld v. Heiskell, 


2 Yerg. (Tenu.) 546; Pierce v. Masseuburg, 

4 Leigh (Va.) 493, 26 Am. Dec. 333; Trimble 
v. State, 4 Blackf. (Ind.) 437; Balcli v. 
Smith, 12 N. II. 43S. 

BINDING OVER. The act by which a 
magistrate or court hold to bail a party ac- 
cused of a crime or misdemeanor. 

The binding over may be to appear at a 
court having jurisdiction of the offence 
charged, to answer, or to be of good be- 
havior, or to kcep the peace. 

BIPARTITE. Of two parts. This term is 
used in conveyanclng; as, this indenture bi- 
partite, between A, of the one part, and B, 
of the other part 

BIRRETUM, BIRRETUS. A cap or coif 
used formerly in England by judges and ser- 
geants at law r . Spelman, Gloss. 

BIRTH. The act of being wholly brought 
into the w r orld. 

The conditions of live birth are not satis- 
fied w r hen a part only of the body is born. 
The whole body must be brought into the 
world and detached from that of the moth- 
er, and after this event the child must be 
alive; 5 C. & P. 329; 7 id. S14. The circulat- 
ing system must also be changed, and the 
child must have an independent circulation; 

5 C. & T. 539; 9 id. 154; Tayl. Med. Jur. 591. 

But it is not necessary that there should 

have been a separation of the umbilical 
cord. That may stlll connect the child w r ith 
its mother, and yet the killing of it will con- 
stitute rnurder; 7 C. & P. S14. See 1 Beck, 
Med. Jur. 47S; 1 Chit. Med. Jur. 43S; Gesta- 
tion; Life ; Vital Statistics. 

BISAILE. See Besaile. 

BISHOP. In Eugland, an ecclesiastical 
ofiicer, who is the chief of the clergy of his 
diocese, and is the next in rank to an arch- 
bishop. A bishop is a corporation sole; 1 
Bla. Com. 4G9. In the United States it is 
the title of a high ecclesiastical ofiicer of 
the Roman Catholic, Episcopal and Metho- 
dist Episcopal and some other churclies. In 
the first two he is the head of a diocese. 
Ile is addressed in tlie Church of Englaud 
and the Protestant Episcopal Church as 
Ivight Reverend. 

In England the two archbishops and twen- 
ty-four bishops are entitled to sit in the 
Ilouse of Lords, and are known as spiritual 
peers. When there is a vacancv, the senior 
existing bishop is entitled to fill it and not 
the successor of the one who died. The 
bisliop’s powers are threefold: 1. Potestas 

o?'dinis f under which he confers orders. con- 
firms, consecrates churches, etc.; 2. Potcstas 
jurisdictionis , which lie exercises as ecclesi- 
astical judge of the diocese; 3. Administra- 
tio familiaris , by which he governs the rev- 
enue; 1 Bla. Com. 377, 155. As to his ap- 
pointment, see Congê D’Êlire; Church of 
England. 




BISHOP 


366 BLACIC BOOK OF THE A.DMIKALTY 


In the Roman Church he is the governing 
authority in his diocese and is said to be 
“the supreme pastor, the supreme teacher, 
the supreme governor.” It is his dutj% un- 
der the laws and discipline o£ his church, to 
administer the regulations provided hy its 
laws, and to construe and interpret such 
regulations. The court wili not review the 
judgmeiits or acts of a religious organiza- 
tion with reference to its internal affairs 
for the purpose of ascertaining their regu- 
larity or aecordance with the discipline and 
usage of such organization; Pounder v. Aslie, 
44 Neb. GT3, 03 N. W. 48; Bonacum v. Har- 
rington, 65 Neb. 831, 91 N. W. SS6. See 
Reugious Society. 

BISHOP’S COURT. ln English Law. An 

ecclesiastical court held in the cathedral of 
each diocese, the judge of which is the bish- 
op’s chancellor. 

BISHOPRIC. In Ecciesiastical Law. The 
extent of country over which a bishop has 
jurisdiction; a see; a diocese. 

BISSEXTILE. The day which is added 
every fourth year to the month of February, 
in order to make the year agree with the 
course of the sun. 

By statute 21 Hen. III., the 2Sth and 29th 
of February count together as one day. This 
statute is in force in some of the United 
States. Porter v. Holloway, 43 Ind. 35; 
Harker v. Addis, 4 Pa. 515. 

A writ in 1256 to the justices of the bench, 
relating to the manner in which Leap Year 
should be counted, had the force of a stat- 
ute. Holdsw. Hist. E. L. 174. 

It ls called bissextile, because in the Roman cal- 
endar it was fixed on the sixth day before the cal- 
ends of March (which answers to the twenty-fourth 
day of February), and this day was counted twice ; 
the first was called Ussextus prior, and the other 
bissextus posterior ; but the latter was properly 
called bissextile or intercalary day. See Calendar. 

BITCH. A female dog, wolf or fox. See 
1 C. & K. 459. An approbious naine for a 
woman. State v. Harwell, 129 N. C. 550, 40 
S. E. 48. Although it has been held that 
when applied to a woman, it does not, in its 
common acceptation, import whoredom in 
any of its foYms, and therefore is not slan- 
derous ; Schurick v. Kollman, 50 Ind. 336. 

BLACK ACRE. A term used by the old 
writers to distinguish one parcel of land 
from another, to avoid ambiguity, as well 
as the inconvenience of a fuller description. 
“White acre” is also so used. A and B are 
used in the same way to distinguish persons. 

BLACK ACT. !n Ejiglish Law. The act 

of parliament, 9 Geo. II. c. 22. This act 
was passed for the punishment of certain 
marauders who committed great outrages 
disguised and with faces blackened. It was 
repealed by 7 & 8 Geo. IV. c. 11. See 4 
Sharsw. Bla. Com. 245. It is held not to be 
a part of the connnon law in Georgia; State 
v. Campbell, T. U. P. Charlt (Ga.) 167. 


BLACK B00K 0F THE ADMIRALTY. 

An ancicnt book compiled in the rcign of 
Edward III. It lias always been deemed of 
the highest authority in matters conceruing 
the admiralty. It contains the laws of Oler- 
on, at large; a view of the crimes and of- 
fences cognizable in the admiralty; ordi- 
nnnces and ooinmentaries on matters of 
prize and maritime torts, injuries, and con- 
tracts; De Lovio v. Boit, 2 Gall. 404, Fed. 
Cas. No. 3,776. It is said by Selden to be 
not more ancient than the reign of Henry 
VI. Selden, de Laud. Leg. Ang . c. 32. By 
other writers it is said to have been coinpos- 
ed earlier. It was republished (1871) by 
tlie British governmeut, with an introduction 
by Sir Travers Twiss. 

BLACK B00K 0F THE EXCHEQUER. 

The name of a book kept in the English ex- 
chequer, containiug a collection of treaties, 
conventions, charters, etc. 

BLACK CAP. A portion of the fuil dress 
of a judge. It is not known when the cus- 
tom of putting on the black cap when pass- 
ing sentence of death was introdnced into 
Eugland. Townsend, Man. of Dates. 

BLACK MAIL. Rents reserved, payable 
in work, grain, and the like. 

Such rents were called black mall (reditus nigri) 
in distinction from white rents (blanche firmes), 
which were rents paid in silver. 

A yearly payment made for security and 
protection to those bands of marauders who 
infested the borders of England and Scot- 
land about the middle of the sixteenth cen- 
tury and laid the inhabitants under contribu- 
tion. Hume, Hist. Eng. vol. i. 473; vol. ii. 
App. No. 8; Cowell. 

In common parlance, the term is equiva- 
lent to, and synonymous with, extortion—the 
exaction of money, either for the perform- 
ance of a duty, the prevention of an injury, 
or the exercise of an influence. It supposes 
the service to be unlawful, aud the payment 
involuntary. Not unfrequently it is extorted 
by threats, or by operatiug upon the fears or 
the credulity, or by promises to coneeal, or 
offers to expose the weaknesses, the follies, 
or the crimes of the victim. Edsall v. 
Brooks, 17 Abb. Pr. (N. Y.) 226. 

Threats by defendant to accuse another of 
a crime, w T ith intent, himself, to commit the 
crime of extortion, accompanied by suecess 
in obtaining money from that other. 

That sucli other person was endeavoring 
to induce defendant to receive money, for the 
purpose of accusing him of extortion, and 
so could not have been moved by fear, will 
not prevent his conviction for an attempt at 
extortion; People v. Gardner, 144 N. Y. 119, 
38 N. E. 1003, 2S L. R. A. 699, 43 Am. St. 
Rep. 741; under an act declaring it a crime 
to threaten a person with a criminal prose- 
cution for the purpose of extorting money, 
it is immaterial that the person makiug the 
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threats believed that the person threatened 
had committed the crime; People v. Eichler, 
75 Ilun 2G, 2G N. Y. Supp. OOS ; where threats 
of prosecution for perjury were made mali- 
ciously and with intcnt to compel the one 
threatened to do an act against liis will, the 
offence is complete; and it is immaterial 
whether the one threatened was guilty of 
perjury; People v. Whittcmore, 102 Mich. 
519, G1 N. W. 13. In a prosecution under an 
act providing for the punishmcnt of one wlio, 
for the purposes of extortion, sends a letter 
expressing or implying, or adapted to imply, 
any threat, and the lcttcr threatcns to make 
a charge against the person to whom it is 
sent, the truth or falsity of the charge is im- 
material ; People v. Choynski, 95 Cal. G40, 
30 Pac. 791 ; an act making it an offence to 
accuse one of crime “with intent to extort 
money,” etc., does not cover thc case of an 
owner who demands compcnsation for prop- 
erty criminally destroyed, and accompanies 
his demand with a threat to accuse the de- 
fendant of the crime, and, where he is in- 
dicted for extortion, it is error to charge 
that it is immaterial whcther the accusa- 
tion made by him was true or false; Mann 
v. State, 47 Ohio St. 55G, 26 N. E. 22G, 11 L. 
R. A. G5G. A charge of soliciting sexual in- 
tercourse witli tlie wife of another is a 
charge of immoral conduct, which, if true, 
would tend to disgrace one and subject him 
to the contempt of society, and threatening 
to make such charge is black mail; Motsing- 
er v. State, 123 Ind. 498, 24 N. E. 342. 

On a trial for maliciously threatening to 
accuse another of burning a building with 
intent to extort money, evidence of the truth 
of the charge is inadmissible on the question 
of malice or of intent, or to impeach the 
prosecuting witness; Com. v. Buckley, 148 
Mass. 27, 18 N. E. 577, 1 L. R. A. G24. 

BLACK RENTS. Rents reserved in work, 
grain, or baser money than silver. Whishaw. 

BLACK R 0 D, GENTLEMAN USHER 0F 
THE. A chief oflicer of the king, deriving 
his name from his Black Bod of Oflice, on 
the top of which reposes a golden lion. Dur- 
ing the sessiou of Parliament he attends on 
the peers, summons the Commons to the 
House of Lords, and to his custody all peers 
impeaclied for any crime or contempt are 
first committed. Black Book 255; Wharton. 
His deputy is the Yeoman Usher. Similar 
oflicers are found in the Dominion of Cana- 
da and other colonies. Ccnt. Dict. 

BLACKLEG. A professed gambler, a per- 
son who makes a business of bcttiug— not 
necessarily dishonest, tliougli disrcputable: 
3 H. & N. 376; 31 L. T. O. S. 217, pcr Pol- 
lock, C. B. In the same case Watson, B., 
tliought the word had no prccise signifiea- 
tion; but Martln and Bramwcll, BB., 
thought it imputcd the iudictable offeuce of 
cheating at cards. 


BLACKLISTING. A llst of naraes of pcr- 
sons kept for the purpose of prohibiting or 
recommending against dealings with thein. 

The publication of such a list is libellous 
pcr 8C unless justified or privileged; Hart- 
nctt v. Plumbers’ Supply Ass’n, 1G9 Mass. 
229, 47 N. E. 1002, 38 L. R. A. 194; Nettles 
v. Somervell, 6 Tex. Civ. App. G27, 25 S. W. 
G5S; Western Union Telegraph Co. v. Pritch- 
ett, 108 Ga. 411, 34 S. E. 21G. To blacklist 
has been hcld not to imputc the commission 
of a crline or other conduct exposing one 
to public hatred, punislnnent, disgrace or 
derision; Wabash R. Co. v. Young, 1G2 Ind. 
103, G9 N. E. 1003, 4 L. R. A. (N. S.) 1091. 
False statements inanifestly hurtful to a 
mau in his credit or business and intended 
to be so are not privileged; Weston v. Barni- 
coat, 175 Mass. 454, 5G N. E. G19, 49 L. It. 
A. G12; nor are communications sent to the 
membcrs of an organization for the pun>ose 
of coercing the payment of the claims of the 
persons publishing sucli communication; 
Muetze v. Tuteur, 77 Wis. 23G, 40 N. W. 123, 
9 L R. A. 8G, 20 Ara. St Rep. 115. See Com- 

MERCIAL AGENCY ; LlBEL. 

A more general understanding of the term 
is tliat it has reference to the practice of one 
employer presenting to another the names 
of cmployês for the purpose of furnishing 
information concerning their standing as em- 
ployes; State v. Justus, 85 Miun. 279, S-S N. 
W. 759, 5G L. R. A. 757, 89 Am. St. Rep. 550. 

In the report of the Anthracite Coal Strike 
Commission, May, 1903, it is described as a 
combination among employers not to employ 
workmen discharged by any of the members 
of the coal combination, and in this sense it 
is recognized by the legislative enaetments 
in many of the states which prohibit cmploy- 
ers from blacklisting an employê with the 
intent of preveuting his employment by oth- 
ers. But many of these acts also contaiu a 
provision that they shall not be construed 
as preventing an employer from furnishing 
a truthful statement of the eause of dis- 
charge. Such an act is lield not to be in vio- 
lation of the 14tli amendmcnt and not to be 
class legislation; Statc v. Justus. S5 Minn. 
279, SS N. W. 759, 5G L. R. A. 757, S9 Am. 
St. Rep. 550; Joyce v. R. Co., 100 Minn. 
225, 110 N. W. 975, 8 L. R. A. (N. S.) 75G. 

Iu the absence of malice, it is not libel- 
ous to circulate a blacklist of workmcn 
amoug officials whose duty it is to employ 
thcm ; Missouri Pac. Ry. Co. v. Richmoud, 
73 Tex. 508, 11 S. W. 555, 4 L. R. A. 2S0, 15 
Am. St. ltep. 794; and a rccord may be kept 
of the rensons for tlie discharge'of a rail- 
way servant and communicated to persons 
interested; Ilebner v. R. Co., 78 Minn. 2S9, 
S0 N. W. 1128. 79 Am. St. Rcp. 3S7. Such a 
communication. when the employê was dis- 
charged for gross neglect of duty, was held 
privileged ; [1891] 2 Q. B. 1S9; but blacklist- 
ing was hcld libelous in Uartnett v. Plurnb- 
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ers’ Supply Ass’n, 169 Mass. 229, 47 N. E. 
1002, 38 L. R. A. 194. 

An agreement among several railroad com- 
panies not to employ a person dischargcd 
for a good cause by any of tliem is not le- 
gally injurious, unless the statements are 
false and the person has sought and been 
refused employmcnt elsewhere; Iluudley v. 
R. Co., 105 Ky. 162, 48 S. W. 429, 63 L. R. A. 
2S9, SS Am. St. Rep. 29S; nor is an agree- 
ment among employers nòt to employ those 
who leave without cause and refuse to con- 
form to certain rules an unlawful combina- 
tion or conspiracy; Willis v. !Mfg. Co., 120 
Ga. 597, 4S S. E. 177, 1 Ann. Cas. 472. It 
has been said that an agreement of employ- 
ers not to employ a particular person, in or- 
der more effectively to compete with em- 
ployes, is not distiuguishable frorn an agree- 
ment of laborers not to work for a particu- 
lar person; 17 Ilarv. L. R. 139; but see Mat- 
tison v. R. Co., 3 Oh. S. C. & C. P. 526, where 
such a combination of employers was de- 
clared illegal. 

Striking employês, whose names were in 
a blacklist sent to otlier employers in the 
same city, may not unite in an action. If a 
right exists, it is in favor of each one sepa- 
rately; Worthington v. Waring, 157 Mass. 
421, 32 N. E. 744, 20 L. R. A. 342, 34 Am. 
St. Rep. 294. 

An injunction will not be granted to re- 
strain a company from placing employês’ 
names on a blacklist, or from maintaining 
such a list and permitting other employers 
to inspect it; Boyer v. Tel. Co., 124 Fed. 
246; but see Casey v. Cincinnati Typograph- 
ical Lnion No. 3, 45 Fed. 135, 12 L. R. A. 
193, where the publieation of posters, circu- 
lars, etc., by employes for the purpose of 
carrying out a conspiracy to boycott was 
restrained by injunction. 

A blacklisting statute requiring a corpo- 
ration to give to its employês service letters 
stating the true reason for their discharge 
does not deprive it of the equal protection 
of the laws under the 14th amendment; St. 
Louis Soutliwestern R. Co. v. Ilixon (Tex.) 
126 S. W. 33S. 

See Boycott; Combination ; Conspiracy; 
Injunction ; Libel; Labor Union. 

BLADA. Growing crops of grain. Spel- 
man, Gloss. Any annual crop. Cowell. 
Used of crops, either growing or gathered. 
Reg. Orig. 94 b ; Coke, 2d Inst. Sl. 

BLANC SEIGN. It is a paper signed at 
the bottom by him who intends to bind him- 
self, give acquittance, or compromise at the 
discretion of the person whom he entrusts 
with such blanc seign, giving him power to 
fill it with what he may think proper, ac- 
cording to agreement. This power is person- 
al and dies with the attorney. Musson v. 
Blank, U. S., 6 Mart. O. S. (La.) 718. 


BLANCH H0LDING. In Scotch Law. A 

tenure by which land is held. 

The duty Is generally a trifling one, as a pepper- 
corn. It may happen, however, that the duty is of 
greater value; and then the distinction received in 
practice is founded on the nature of the duty. Stair. 
Inst. sec. iil. lib. 3, § 33. See Paterson, Comp. 15; 

2 Bla. Com. 42. 

BLANCHE FIRME. A rent reserved, pay- 
able in silver. 

BLANK. A space left in a writing, to be 
filled up with one or more words to complete 
the sense. 

MTien a blank is left in a written agree- 
ment which need not have been reduced to 
writing, and wòuld have been equally bind- 
ing whether written or unwritten, it is pre- 
sumed, in an action for the non-performance 
of the contract, parol evidence might be ad- 
mitted to explain the blank. And where a 
written instrument which was made pro- 
fessedly to record a fact is produced as evi- 
dence of that fact which it purports to re- 
cord, and a blank appears in a material part, 
the omission may be supplied by other proof; 
Wood v. Beach, 7 Vt. 522. Hence a blank 
left in an award for a name was allowed to 
be supplied by parol proof; Lynn v. Risberg, 
2 Dall. (U. S.) 180, 1 L. Ed. 339. But where 
a creditor signs a deed of composition, leav- 
ing the amount of his debt in blank, he 
binds himself to all existing debts; 1 B. & 
Ald. 

It is said that a blank may be filled by 
consent of the parties and the instrument 
remain valid; Cro. Eliz. 626; 11 M. & W. 
468; Smith v. Crooker, 5 Mass. 538; Wood- 
worth v. Bank, 19 Johns. (N. Y.) 396, 10 
Am. Dec. 239; Cribben v. Deal, 21 Or. 211, 
27 Pac. 1046, 28 Am. St. Rep. 746; though 
not, it is said, where the blank is in a part 
material to the operation of the instrument 
as an instrument of the character which it 
purports to be; 6 M. & W. 200; Mclvee v. 
Hicks, 13 N. C. 379; Gilbert v. Anthony, 1 
Yerg. (Tenn.) 69, 24 Am. Dec. 439; Boyd v. 
Boyd, 2 N. & McC. (S. C.) 125; Byers v. 
McClanahan, 6 Gill & J. (Md.) 250; at least, 
without a new execution; 2 Pars. Cont. 8th 
ed. *724. But see Wiley v. Moor, 17 S. & R. 
(Pa.) 438, 17 Am. Dec. 696; Commercial 
Bank of Buffalo v. Kortright, 22 Wend. (N. 
Y.) 348, 34 Am. Dec. 317; Bank of Common- 
wealth v. Curry, 2 Dana (Ky.) 142; Duucan 
v. Hodges, 4 McCord (S. C.) 239, 17 Am. Dec. 
734; 4 Bingh. 123. If a blank is left in a 
poliey of iiisurance for the name of the place 
of destination of a ship, it will avoid the 
policy; Park. Ins. 22; Wesk. Ins. 42. See 
casqs in note to 10 Am. Rep. 26S. 

A power of attorney to convey land is in- 
operative until the name of the attorney is 
inserted by some one having authority from 
the principal; U. S. v. Mfg. Co., 198 Fed. 
881. As to filling in blanks after execution, 
see Lewis’s Gr. Evid. § 568. 
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Leavirg blanks in a note and chattel mort- 
gage as to the amount, and the delivery of 
the instruments in that condition, create an 
agency in the receiver to fill them in the 
manner contemplated hy the maker; Mackey 
v. Basil, 50 Mo. App. 190. As between the 
parties to a deed it is not void because it 
did not eontain the grantee’s name when 
acknowledged, if it was afterwards written 
in by the grantor; Vought’s Ex’rs v. Vought, 
50 N. J. Eq. 177, 27 Atl. 4S9. 

Where the amount is left blank in the 
body of a note, its insertion in figures in the 
margin does not complete it; Ilollen v. Dav- 
is, 59 Ia. 444, 13 N. W. 413, 44 Am. Ilep. 
6S8; Norwich Bank v. Ilyde, 13 Conn. 279; 
contra, Witty v. Ins. Co., 123 Ind. 411, 24 
N. E. 141, 8 L. R. A. 3G5, 1S Am. St. Rep. 
327; nor if words as well as figures are in 
the margin; Chestnut v. Chestnut, 104 Va. 
539, 52 S. E. 34S, 2 L. R. A. (N. S.) 879, 
note, 7 Ann. Cas. S02. So where the name of 
the payee is left blank, although a bona fide 
holder may insert his own name; Tittle v. 
Thomas, 30 Miss. 122, 04 Am. Dec. 156; it 
must be done before suit; Thompson v. Rath- 
bun, 1S Or. 202, 22 Pac. S37; Greenhow v. 
Boyle, 7 Blackf. (Ind.) 56; Seay v. Bank, 3 
Sneed (Tenn.) 55S, 67 Am. Dec. 579. 

A transfer of shares by deed executed in 
blank as to the name of the purchaser or 
the nuraber of the shares, is void in Eug- 
land, though sanctioned by the usage of 
the stock exchange; 4 D. & J. 559; 2 H. & 
C. 175. But the rule is otherwise in Kort- 
riglit v. Bank, 20 Wend. (N. Y.) 91; German 
Union Bldg. & Sav. Fund Ass’n v. Send- 
meyer, 50 Pa. 67; (but see Denny 'v. Lyon, 38 
Pa. 98, S0 Am. Dec. 463); Day v. Ilolmes, 
103 Mass. 306; Bridgeport Bank v. R. Co., 
30 Conn. 274. See the subject discussed in 
Lewis, Stocks 50. As to blanks in notes, see 
Knoxville Nat Bank v. Clark, 51 Ia. 2G4, 1 
N. W. 491, 33 Am. Rep. 130. 

See Alteration. 

BLANK BAR. See Common Bab. 

BLANK IND0RSEMENT. An indorse- 
ment which does not mention the name of 
the person in whose favor it is made. 

Such an indorsement is generally effected 
by writing the indorser’s name merely on 
the back of the bill; Chit. Bills 170. A note 
so indorsed is transferable hy delivery mere- 
ly, so long as the indorsement continues 
blank; and its negotiability cannot be re- 
stricted by subsequent special indorsements; 
1 Esp. 1S0; Peake 225; Mitchell v. Fuller, 15 
Pa. 2GS, 53 Am. Dec. 594. See 3 Campb. 339; 
INDORSEMENT. 

BLANKET POLICY. A policy which con- 
templates that the risk is shifting, fluctuat- 
ing, or varying, and is applied to a class of 
property, rather than to any particular thing. 
1 Wood, Ins. § 40. See Home llis. Co. v. 
Warehouse Co., 93 U. S. 541, 23 L. Ed. S68. 

Bouv.—24 


BLASPHEMY. To attribute to God that 
which is contrary to his nature, and does not 
belong to him, and to deny what does. A 
false reflection uttered with a malicious de- 
sign of reviling God. Emlyn’s Pref. to vol. 
8, St. Tr.; Coin. v. Kneeland, 20 Pick. (Mass.) 
244. 

An impious or profane speaking of God 
or of saered things; reproachful, contemptu- 
ous, or irreverent words uttered impiously 
against God or religion. Blasphemy cog- 
nizable by common law is defined by Black- 
stone to be “denying the being or provi- 
■dence of God, contumelious reproaches of 
our Saviour Christ, profane seoüing at the 
Holy Scripture, or exposing it to contempt 
or ridicule;” by Kent as “maliclously re- 
\iling God or religion.” 

In general hlasphemy may be described as con- 
sistlng ln speaking evil of the Deity wlth an impl- 
ous purpose to derogate from the divine majesty, 
and to alienate the minds of others from the love 
and reverence of God. It is purposely uslng words 
concerning God calculated and deslgned to lmpair 
and destroy the reverence, respect, and confidence 
due to him as the Intelligent creator, governor, and 
judge of the world. It embraces the ldea of detrac- 
tion, when used towards the Supreme Belng; as 
“calumny" usually carrles the same ldea when ap- 
plied to an individual. It ls a wilful and maliclous 
attempt to lessen men’s reverence for God by deny- 
lng his existence, or his- attributes as an lntelligeut 
creator, governor, and judge of men, and to prevent 
their having confidence in him as such; Com. v. 
Kneeland, 20 Pick. (Mass.) 2U, 212, per Shaw, C. J. 

If a man, not for the sake of argument. 
makes a scurrilous attack on doctrines which 
the majority of persons hold to be true, in a 
public place where passersby may be offended 
and young people may corne, he becomes lia- 
ble for a blasphemous libel; sce 72 J. P. ISS. 

The offense of publishing a blasphemous 
libel, and the crime of blasphemy, are in 
many respeets teehnically distlnct, and may 
be differently charged ; yet the same act may, 
and often does, constitute both. The latter 
consists in blaspheming the name of God, by 
denying, cursing, or contumeliously reproach- 
ing God, his ereation, government, or fiual 
judging of the world; and this may be done 
by language orally uttered. But it is not the 
less blasphemy if the same thing be done by 
language written, printed, and published: 
although when done in this form it also con- 
stitutes the offence of libel; Com. v. Knee- 
land, 20 Pick. (Mass.) 213, per Shaw, C. J.; 
Heard, Lib. & Sl. § 336. 

In most of the United States, statutes have 
been enaeted against this offence; but tliese 
statutes are not understood In all cases to 
have abrogated the common law; the rule be- 
ing that where the statute does not vary the 
class and character of au offence, but only au- 
thorizes»a partieular mode of proceeding and 
of punishment, the sanction is cumulative 
and the common law is not taken away. And 
it has been decided that neitber these stat- 
utes' nor the eommon-law doctrine is repug- 
nant to the constitutions of those states in 
wliich the question has arisen; Iieard, Lib. 
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& Sl. § 343; Com. v. Kneeland, 20 Fick. 
(Mass.) 20G; Updegrapk v. Com., 11 S. & R. 
(Pa.) 394; People v. Ruggles, 8 Jokns. (N. Y.) 
290, 5 Am. Dec. 335; Andrew v. New York 
Bible & Common Prayer Book Society, 4 
Sandf. (N. Y.) 15G; State v. Ckandler, 2 Ilarr. 
(Dcl.) 553; Yidal v. Girard, 2 llow. (U. S.) 
127, 11 L. Ed. 205. 

In England, to speak, write and publisk 
any profane words vilifying or ridiculing God, 
Jesus Ckrist or the Holy Gkost, tkc Old or 
New Tcstament, or Ckristianity in general, 
witk intent to shock and insult believers or 
to pervcrt or mislcad tkc iguorant or unwary, 
is a misdemcanor. Tke intent is an esseutial 
element. -Odgers, C. L. 206. See [1908] 72 
J. P. 1SS. 

In France, before the 25tk of September, 
1791, it was a blaspkemy, also, to speak 
against tke Holy Virgin and tke saiuts, to 
deny tke faitk, to spcak witk impiety of 
koly tkings, and to swear by tkings sacred; 
Merlin, Iiêpcrt. Tke law was repealed on 
tkat date. 

The Civil Law forbade blaspkemy; suck, 
for example, as to swear by tke kair of the 
kead of God; and it punisked its violation 
with deatk. Si cnim contra homines factw 
blasphemiw impunitw. non relinquuntur , 
multo magis qui ipsum Dcum blasphemant 
digni sunt supplicia sustinerc. (For if slan- 
der against men is not left unpuuished, much 
more do tkose deserve puniskment wko blas- 
pkeme God.) No. 77. 1. § 1. 

In Spain it is blasphemy not only to speak 
against God and kis government, but to 
utter injuries against the Yirgin Mary and 
tke saints. Scnen Vilanova y Manes , Ma- 
tcria Gnminal , forènse , Observ. 11, cap. 3, 
n. 1. See Ciiristianity. 

BLAST!N G. A mode of rending rock and 
other solid substances by means of explo 
sives. 

Blasting rock in tke city of New York is 
necessary and tkerefore legal; Gourdier v. 
Cormack, 2 E. D. Sm. (N. Y.) 254; Wiener 
v. Hammell, 14 N. Y. Supp. 3G5. It is a use- 
ful aud often a necessary means for tke 
improvement of land, and wkere it does not 
amount to a nuisance, tke person is answer- 
able only if negligent; Klepsch v. Donald, 4 
Wask. 43G, 30 Pac. 991, 31 Am. St. Rep. 93G. 
Absolute liability is imposed on tke keeper 
of dangerous explosives only wken by rea- 
son of the location and surroundiug circum- 
stances the magazine is a nuisance; Heeg v. 
Lickt, 80 N. Y. 579, 3G Am. Rep. G54. Many 
cases kold that injuries to a kouse caused 
by pulsations of tke eartk, vibrations of the 
air, and jarring the kouse will not render 
the one blasting liable tkerefor; Simon v. 
Ilenry, 62 N. J. L. 48G, 41 Atl. G92; Benner 
v. Dredging Co., 134 N. Y. 15G, 31 N. E. 32S, 
17 L. R. A. 220, 30 Am. St. Rep. G49; Holland 
House Co. v. Baird, 169 N. Y. 13G, G2 N. E. 
149; Bessemer Coal, Iron & Land Co. v. 
Doak, 152 Ala. 1GG, 44 Soutk. G27, 12 L. R. 


A. (N. S.) 3S9; in tke absence of negligence 
on kis part; id.; contra, Fitz Simons & Con- 
ncll Co. v. Braun, 199 111. 390, G5 N. E. 249, 59 
L. R. A. 421; City of Ckicago v. Murdock, 
212 111. 9, 72 N. E. 40, 103 Am. St Rep. 221; 
Longtiu v. Persell, 30 Mont. 306, 7G Pac. G99, 
G5 L. R. A. G55, 104 Am. St. Rep. 723, 2 Ann. 
Cas. 19S; but it kas been keld in otker cases 
to be a nuisance where it causes loud noises 
and rendcrs adjoining property untenanta- 
ble; Gossett v. R. Co., 115 Tenn. 376, 8.9 
S. W. 737, 1 L. R. A. (N. S.) 97, 112 Am. St. 
Rep. 84G; tkat tlie contiuuance of tke con- 
cussions amount to a private nuisance; Mor- 
gan v. Bowes, 17 N. Y. Supp. 22; and that 
injury to buildings caused by blasting ren- 
ders tke user of tke explosives liable in 
damages, wketker ke was or was not negll- 
gent; Farnandis v. R. Co., 41 Wask. 48G, 84 
Pac. 18, 5 L. R. A. (N. S.) 10SG, 111 Am. St. 
Rep. 1027; Colton v. Onderdonk, 69 Cal. 155, 
10 Pac. 395, 5S Am. Rep. 556. One engaged in 
blasting was held liable for a fire communi- 
cated by tke explosion of blasts; City of Tiffin 
v. McCormack, 34 Okio St. G38, 32 Am. Rep. 
408; and for the splitting of the underlying 
strata of rock; Gourdier v. Cormack, 2 E. 
D. Sm. (N. Y.) 200. Tkat one attempting to 
use dynamite in blasting cannot foresee tke 
consequeuces of kis act does not relieve kim 
from liability for an injury to tke occupant 
of a neigkboring property, in a populous 
neighborkood; Kimberly v. Howland, 143 N. 
C. 398, 55 S. E. 778, 7 L. R. A. (N. S.) 545. 

For injuries to land caused by dêbris cast 
tkereon by blasts in an adjoining qu^rry, 
trespass is tke proper remedy; Scott v. Bay, 
3 Md. 431; rigkt to blast for the purpose of 
making excavations on one’s own land is sub- 
ject to tke limitation tkat the soil, stones, 
etc., must not be cast upon neighboring land; 
Hay v. Cohoes Co., 2 N. Y. 159, 51 Am. Dec. 
279 (a leading case). An injunction will be 
granted; Sayen v. Joknson, 4 Pa. Co. Ct. 
3G0; Wilsey v. Callanan, 21 N. Y. Supp. 165; 
tkougk negligence is not proved; Central 
Iron & Coal Co. v. Vanderkeuk, 147 Ala. 54G, 
41 Soutk. 145, 61 L. R. A. (N. S.) 570, 119 
Am. St. Rep. 102, 11 Ann. Cas. 346; and not- 
witkstanding tke work was autkorized by a 
city ordinance; Rogers v. Hanfield, 14 Daly 
(N. Y.) 339. So an injunction was granted 
to prevent tke violent disturbance of a house, 
wkere tke efifect ultimately would be to skake 
it down; Ilill v. Schneider, 13 App. Div. 
299, 43 N. Y. Supp. 1; but it is held that 
blasting at nigkt in a mine cannot be re- 
strained by tke owner of tke surface, merely 
because tke blasting disturbs sleep; Marviu 
v. Mining Co., 55 N. Y. 538, 14 Am. Rep. 322. 

One who blasts on kis own land is liable 
wkere death results, irrespective of negli- 
gence; Sullivan v. Dunkam, 1G1 N. Y. 290, 
55 N. E. 923, 47 L. R. A. 715, 7G Aifi. St. Rep. 
274; tkough tlie blast is fired for a lawful 
purpose and by one skilled at the work; 
People’s Gas Co. v. Tyner, 131 Ind. 277, 31 
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N. E. 59, 16 L. R. A. 443, 31 Am. St. Rep. 
433. It is negligence not to cover the blast, 
where the work is (lone on land adjacent to 
a public road; Beauckamp v. Min. Co., 50 
Mich. 103, 15 N. W. 65, 45 Am. Kep. 30. 
Where a city ordinance requires the blast to 
be covered and the oriGcc to be protected 
by planks and timber, a failure to comply 
with it is a suflicient neglect of duty to jus- 
tify a finding of ncgligcncc; Branuock v. 
Elmore, 114 Mo. 55, 21 S. W. 451; Devlin v. 
Gallagher, 6 Daly (X. Y.) 491. If it is not 
practicable to cover the blast, lt is incum- 
bent on the person doing the work to sce that 
there is notice of danger; Herrington v. Vil- 
lage of Lansingburgh, 110 N. Y. 145, 17 N. 
E. 728, 6 Am. St Rep. 34S; sce City of Lo- 
gansport v. Dick, 70 Ind. 65, 30 Am. Rep. 1G6. 
On tbe ground that the work is intrinsically 
dangerous, a city is held llable for damage 
caused by blasting in a street done by a 
contractor in constructing a sewer; City of 
Joliet v. Harwood, SG 111. 110, 29 Am. Rep. 
17; City of Logansport v. Dick, 70 Ind. 78, 
36 Am. Rep. 166; but see Pack v. City of 
New York, 8 N. Y. 222; Kelly v. City of New 
York, 11 N. Y. 432; Simon v. Henry, 62 N. J. 
L. 4S6, 41 Atl. 692. The negligence of a con- 
tractor in blasting in a street to make trenck- 
es for a water company, was held to be 
chargeable to the company; Ware v. St. Paul 
Water Co., 2 Abb. U. S. 261, Fed. Cas. No. 
17,172. 

BLIND. The condition of one who is de- 
prived of the faculty of seeing. 

Persons who are blind may enter into con- 
tracts and make wills like others; Carth. 
53; Barnes, 19; Boyd v. Cook, 3 Leigh (Va.) 
32. When an attesting witness becomes 
blind, his handwriting may be proved as if 
be were dead; 1 Starkie, Ev. 341. But be- 
fore proving his handwriting the wituess 
must be produced, if within the jurisdiction 
of the court; 1 Ld. Raym. 734; 1 Mood. & 
R. 258. 

It is not negligence for a blind man to 
travel along a highway; Slecper v. Town 
of Sandown, 52 N. H. 244. . 

BL0CKADE. In I nternational Law. The 
actual investment of a port or place by a 
hostile force fully competent, under ordinary 
circumstanees, to cut off all connnunication 
therewith, so arranged or disposed as to be 
ablc to apply its force to every point of 
practicable access or approach to the port or 
place so investcd. 

Nature and charaeter . Blockades may be 
either military or commercial, or may par- 
take of the nature of both. As military 
blockades they may partake of the nature 
of a land or land and sea investmeut of a 
besicged city or seaport, or they may con- 
sist of a masking of the enemy’s flcet by 
another belligerent fleet in a port or anchor- 
age where commerce does not e^ist. As 
commercial blockadcs, they may consist of 


operations against an cucmy’s trade or reve- 
nue, either localized at a single importan f 
seaport, or as a more comprehensive strat- 
cgic operation, by wliich the entire sea fron- 
tier of an encmy is placed under blockade. 
A blockadc, being an operation of war, any 
government, independent or dr farto , whose 
rights as a belligerent arc rocognized, can 
institute a blockade as an exercisc of tliose 
rights. 

The justification of blockade lles in tbe 
international recognition of the nccessity 
which the bclligerent is under of imposing 
that restrictiou upon neutral commerce for 
the successful prosccution of hostilitics. 

It is not settled whether thc rnoutk of an 
international river can be blockaded in case 
one or more of the upper riparian states re- 
main neutral. But if a river constitutcs the 
boundary line bctween a belligerent and a 
neutral, it may not be blockaded so as to 
prevent access to the ueutral side of the 
river. The Peterkoff, 5 Wall. (U. S.) 49, 1S 
L. Ed. 5G4. In case of civil war, a govern- 
ment may blockade certaiu of its own ports, 
as was done by the United States during the 
American Civil War and by France during 
the Franco-Prussian War. 

Effcctivcness. In international jurispru-' 
dcnce it is a well-settled principle that the 
blockading force must be present and of suf- 
ficient force to be effective, and a inere no- 
tification of one belligerent that the port of 
tlie other is blockadcd, sometimes termed a 
paper blockade, is not suflicient to cstablish 
a legal blockade. A blockade may be made 
effcctive by batterics on shore as well as by 
ships afloat, and, in case of inland ports, 
may be maintained by batteries command- 
iug the river or inlet by which it may be 
approacked, supported by a naval force suf- 
fieient to warn off innocent and capture of- 
fending vessels attemptiug to enter; The Cir- 
cassian, 2 Wall. (U. S.) 135, 17 L. Ed. 796. 
In 1S56 the Declaration of Faris prescribed 
that blockades to be obligatory must be ef- 
fcctive, that is to say, maintained by a suf- 
ficient force rcally to prevcut access of the 
enemy’s sliips aud othcr vessels. The United 
Statcs, although not a party to this dcclara- 
tion, has upheld tlie same doctrine since 
1781, when, by ordinance of Congress, it was 
dcclared tliat tliere skould bc a number of 
vessels stationcd near euough to the port to 
make tbe entry apparently dangerous; Jour- 
nals of Congress, vol. vii. p. 1SG. By the 
convention of the Baltic Powers in 1780, and 
again iu 1801, the same doctrine was pro- 
mulgated; and in 1871, by treaty bctwecn 
Italy and the United Statcs, a clcarcr aud 
morc satisfactory definition of an effective 
blockade was agrecd upou, as follows: “It 
is expressly deelared that such places only 
shall be considered blockaded as skall be 
actually invested by naval forccs capable 
of preventing the entrauce of neutrals, and 
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so stationed as to create an evident danger 
on their part to atteinpt it.” 

The French doctrine of an effective block- 
ade is that access must be barred by a line 
of ships forming a chain around the block- 
aded port, while the United States, Great 
Britain and Japan hold tliat it is suflic'ient 
to have men-of-war cruising in the vicinity 
of the port, provided the disposition of the 
cruisers constitutes an actual danger to a 
vessel seeking to run the blockade. A block- 
ade does not cease to be effective because 
the blockading force is temporarily with- 
drawn owing to strcss of weather. 1 C. Rob. 
SG, 154. If a single modern cruiser, blockad- 
ing a port, renders it in fact dangerous for 
other craft to enter the port, the blockade is 
practically effective; the Olinde Rodrigues, 
174 U. S. 510, 19 Sup. Ct. S51, 43 L. Ed. 1065. 

Xeutrals. To invòlve a neutral in the con- 
sequences of violating the blockade, it is in- 
dispensable that he should have due notice 
of it This information may be communicat- 
ed to him in two ways: either actually, by a 
formal notice from the blockading power, or 
constructively, by notice to his goyernment, 
or by the notoriety of the fact; Prize Cases, 

2 Black (U. S.) 635, 17 L. Ed. 459; G C. Rob. 
Adm. 3G7; 2 id. 110, 12S; 1 Act. Prize Cas. 
61. Formal notice is not required; any au- 
thentic information is suthcient; 1 C. Rob. 
Adm. 334; 5 id. 77, 2SG; Edw. Adm. 203; 3 
Phill. Int. Law 397; The Revere, 24 Bost. 
L. Rep. 276, Fed. Cas. No. 11,716; ’Hall, Int. 
L. 648; it is a settled rule that a vessel in 
a blockaded port is presumed to have notice 
of a blockade as soon as it begins; 2 Black 
630. 

Breach. A violation may be either by go- 
ing into the place blockaded, or by coming 
out of it with a cargo laden after the com- 
mencement of the blockade. Also placing 
himself so near a blockaded port as to be iu 
a eondition to slip in without observation, 
is a violation of the blockade, and raises the 
presumption of a criminal intent; 6 C. Rob. 
Adm. 30, 101, 1S2; Radcliff v. Ins. Co., 7 
Johns. (N. Y.) 47; 1 Edw. Adm. 202; Fitz- 
simmons v. Ins. Co., 4 Cra. (U. S.) 1S5, 2 L. 
Ed. 591; The Josephine, 3 Wall. (U. S.) 83, 
18 L. Ed. G5. The sailing for a blockaded 
port, knowing it to be blockaded, is held by 
the English prize courts to be such an act as 
may charge the party with a breach of the 
blockade; British instructions to their fleet 
in the West India station, Jan. 5, 1S04; and 
the same doctrine is recognized in the Unit- 
ed States; Yeaton v. Fry, 5 Cra. (U. S.) 335, 
3 L. Ed. 117; The Nereide, 9 Cra. (U. S.) 
440, 3 L. Ed. 769; 1 Kent *150; The Ber- 
muda, 3 Wall. (U. S.) 514, 18 L. Ed. 200; 3 
Phill. Int. Law, 397; Hall, Int. L. 662; The 
Revere, 24 Bost. L. Rep. 27G, Fed. Cas. No. 
11,716. See Fitzsimmons v. Ins. Co., 4 Cra. 
(U. S.) 185, 2 L. Ed. 591; Maryland Ins. Co. 
v. Woods, 6 Cra. (U. S.) 29, 3 L. Ed. 143; 
Vos v. Ins. Co., 2 Johns. Cas. (N. Y.) 180; id. t 


469; 10 Moore, P. C. 5S; The Adula, 176 U. 

S. 361, 20 Sup. Ct. 432, 44 L. Ed. 505. 

But in the case of long voyages, sailing 
for a blockaded port, contingently, might be 
permitted, if inquiry were afterwards made 
at convenient ports; Maryland Ins. Co. v. 
Woods, 6 Cra. (U. S.) 29, 3 L. Ed. 143; Sper- 
ry v. Delaware Ins. Co., 2 Wash. C. C. 243, 
Fed. Cas. No. 13,236; but the ordinance of 
1781 authorized the condemnation of vessels 
“dcstined” to any blockaded port, without 
any qualification based upon proximity or 
notice. A neutral vessel in distress may en- 
ter a blockaded port; The Diana, 7 Wall. 
(U. S.) 354, 19 L. Ed. 165. 

Penalty. When the ship has contracted 
guilt by a breach of the blockade she may 
be taken at any time before the end of her 
voyage; but the penalty travels no further 
than the end of her return voyage; 2 C. Iiob. 
Adm. 12S; 3 id. 147; The Wren, 6 Wall. (U. 
S.) 5S2, 18 L. Ed. S76. When taken, the ship 
is confiscated ; and the cargo is always, pri- 
ma facie, implicated in the guiit of the own- 
er or master of the ship; and the burden of 
rebutting the presumption that the vessel 
was going in for the benefit of the cargo, 
and with the direction of the owners rests 
with them; 1 C. Rob. Adm. 67, 130; 3 id. 
173; 4 id. 93; 1 Edw. Adm. 39. The Decla- 
ration of London ( q. v.) Arts. 1-21, apart 
from re-stating existing practice, lays down 
tlie following rules upon controverted points: 
Tlie question whether a blockade is effective 
is a question of fact, that is, each case must 
be decided upon its own merits; a “declara- 
tion” of the blockade must be made by the 
blockading government or by the naval au- 
thorities acting in its name. This declara- 
tion must be followed by a “notification,” 
first, to the neutral powers themselves, and, 
secondly, to the local authorities, who must, 
in turn, notify the foreign consular officers 
at the place. The liability of a' neutral ves- 
sel is dependent upon the knowledge of the 
blockade, and this knowledge is presumed if 
the vessel left port subsequently to the noti- 
fication of the blockade to the neutral power. 
Neutral vessels may not be captured for 
breach of blockade except within the area 
of operations of the war-ships maintaining 
the blockade, nor, if they have broken block- 
ade “outwards,” are they liable to capture 
after pursuit has been abandoned by the 
blocking force. This overrules the British 
and American doctrine stated above. 

BL0 0D. Relationship; stock; family. 1 
Roper, Leg. 103; 1 Belt, Suppl. Ves. 365. 
Kindred. Bacon, Max. Reg. 18. 

Brothers and sisters are said to be of tbe whole 
blood if they have the same father and mother, and 
of the half-blood if they have only one parent in 
common. Baker v. Chalfant, 5 Whart. (Pa.) 477. 
See Oglesby Coal Co. v. Pasco, 79 111. 166; 15 Ves. 
107. 

BLQ0D FEUD. Avenging the slaughter 
of kin on the person who slaughtered him, 
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or on his belongings. Whetlier the Tentonie 
or the Anglo-Saxon law had a legal right of 
blood feud has been disputed, but in Alfred’s 
day it was unlawful to begin a feud until 
an attempt had been made to exact the price 
of the life (wer-gild). 

BLOOD STAINS. See Stains, Blood. 

BLOODHOUND. Evidence frotn the track- 
ing of a prisoner by bloodhounds is not per- 
missible until it is shown tliat they were re- 
liable and accurate; State v. Adams, 85 
Kan. 435, 11G Pac. GOS, 35 L. R. A. (X. S.) 
870; State v. Dickerson, 77 Ohio St. 34, 82 
N. E. 9G9, 122 Am. St. Rep. 479, 11 Ann. Cas. 
1181; other cases express in various ways 
the foundation that must be laid; Richard- 
son v. State, 145 Ala. 4G, 41 South. S2, 8 
Ann. Cas. 10S; Parker v. State, 4G Tex. Cr. 
R. 401, 80 S. W. 1008, 10S Am. St. Rcp. 1021, 
3 Ann. Cas. S93; in Brott v. State, 70 Neb. 
395, 97 N. W. 593, 03 L. R. A. 789, such evi- 
dence is held dangerous and incompetent. 

Such dogs are rcmarkable for their sense 
of siuell and ability to follow a scent or 
track a human being; to permit evidence 
that a hound has tracked an alieged crim- 
inal, it must he shown that it had bcen train- 
ed in that work ; Pedigo v. Com., 103 Ky. 
41, 44 S. W. 143, 42 L. R. A. 432, S2 Am. St. 
Rep. 5GG. 

BL00DWIT. An amercement for blood- 
shed. Cowell. The privilege of taking such 
amercements. Skcne. 

A privilege or exemplion from paying a 
fine or amercement assessed for bloodshed. 
Cowell; Tenncs de la Lcy . 

BLUE LAWS. A name often applied to 
severe laws for the regulation of religious 
and personal conduct in the colonies of Con- 
necticut and New ITaven; hence auy rigid 
Sunday laws or religious regulations. The 
best account of the Blue Laws is by Trum- 
bull, “The True Blue Laws of Connecticut 
and New Haven, and the False Blue Laws 
invented by the Rev. Sam’l Peters, etc.” 
The latter reference is to a collcction with- 
out credit. See also Hinman; Schmueker, 
Blue Laws; Barker, Hist. & Antiq. of New 
Haven; Peters, llist. Conn.; Fiske, Begin- 
nings of New England 238. 

BLUE SKY LAW. A popular name for 
aets providing for the regulation and super- 
vision of investment companies, for tlie pro- 
tection of the community from investing in 
fraudulent companies. The first of these 
acts was passed in Kansas (1911). Some 
twenty states have passed them. Such act 
was held valid in a lower court in Kausas, 
and invalid in Alabama & N. O. Transp. Co. 
v. Doyle, 210 Fed. 173 (Michigan act). 

B0ARD OF HEALTH. See Health ; Del- 
EGATION. 

B0ARD 0F SPECIAL INQUIRY. An In- 

strument of executive power, not a court, 
made up of the immigrant officials in the 


service, subordinates of the commissioner of 
immigration, whose duties are de< lared to be 
administrative. Its decisions are not hind- 
ing upon the Secretary of Commerce. Th» 
act of congress making tlieni final means 
final where they arc most likely to be <pies- 
tioned, in the courts; I’earson v. Williams, 
202 U. S. 2S1, 2G Sup. Ct. 008, 50 L. Ed. 1029. 

B0ARD 0 F SUPERVISORS. A eounty 

board of representatives of towns or town- 
ships, under a system existing in some 
states, having charge of the fiscal affairs of 
the county. 

This system originated 1 d the state of New York, 
and has been adopted in Micbigan, Uiinois, Wiscon- 
sln, and Iowa. The board, when convened, forms a 
deliberative body, usually acting under parllamen- 
tary rules. It performs the same duties and exer- 
cises like authority as the County Commissioners 
or Board of Civil Autiiority in other states. See, 
generally, Ilaines’s Township Laws of Mich., and 
Haines’s Town Laws of 111. & Wis. 

B0ARD 0F TRADE. See Cuamber of 
Commerce; Grain. 

B0ARDER. One who makes a special 
contract with another person for food with 
or without lodging. Berkshire Woollen Co 
v. Proctor, 7 Cush. (Mass.) 424; Pollock v. 
Landis, 5G Ia. G51. To l e distinguislied from 
a guest of au innkeeper; Story, Bailm. § 
477; McDaniels v. Robinson, 2G Vt 343, 02 
Am. Dec. 574; Chamberlain v. Masterson. 
26 Ala. 371; Berkshire Woollen Co. v. Proc- 
tor, 7 Cush. (Mass.) 417. See Edwards, Bail- 
ments § 45G. 

In a boarding-house, the guest is under 
an express contract, at a certain rate, for a 
certain time; but in an inn there is usually 
no express engagement; the guest, being on 
his way, is. entertained from dav to day ac- 
cording to his business, upon au implied con- 
tract; Willard v. Rcinhardt, 2 E. D. Smith 
(N. Y.) 14S; Stewart v. McCready, 24 llow. 
Pr. (N. Y.) G2; Cady v. McDowell, 1 Lans. 
(N. Y.) 4S4. 

There is a duty ou the part of a boarding 
house kecper to take reasonable care for the 
safcty of property brought by a guest iiito 
his house, and evidence of refusal to furuish 
a key of the bed rocun and also for a chest 
of drawers therein was sufficient to go to tbo 
jury as a breach of that duty; [1905] 2 K. 
B. S05, in the English Court of Appeal, 
where the prior cases are examined and crit- 
icized, and Danzy v. Richardsou, 3 E. & B. 
144, is approved. Ilolder v. Soulley, S C. B. 
N. S. 254, not followed, and Calye’s Case, 
8 Co. 32 a , explained. See note iu 31 Mag. 
L. Rev. 22G ; Bailment; Innkeefer. 

B0AT. A boat does not pass by the sale 
of a ship and appurtenances; Molloj’, b. 2. 
c. 1, § S; Beawes, Lcx . Merc. 5G; Starr v. 
Goodwin, 2 Root (Conn.) 71; Park Ins. Sth 
ed. 12G. But sce Briggs v. Strange, 17 
Mass. 405; 2 Marsh. 727. Insuranee on a 
ship eovers her boats; 1 Mann. & R. 392: 
1 Pars. Marit Law 72, il 
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BOC (Sax.). A writing; a book. Used o£ 
the land-bocs , or evidences of title among 
the Saxons, corresponding to modern deeds. 
These bocs were destroyed by Williara the 
Conqueror. 1 Spence, Eq. Jur. 22; 1 Washb. 

R. P. *17, 21. See 1 Poll. & Maitl. 472, 571; 

2 id . 12, SG. 

BOC HORDE. A place. where books, evi- 
dences, or writings are kept. Cowell. These 
were generally in monasteries. 1 Spence, 
Eq. Jur. 22. 

BOC LAND. Alodial lands held by writ- 
ten evidence of title. 

Such lands might be granted upon such terms as 
the owner should see fit, by greater or less estate, 
to take effect presently, or at a future time, or on 
the happening of any event. In this respect they 
differed essentially from feuds. 1 Washb. 5th ed. R. 

P. *17 ; 4 Kent 441. But see Alod. 

BODY. A person. Used of a natural 
body, or of an artificial one created by law, 
as a corporation. 

A collection of laws; that is, the embodi- 
ment of the laws in one connected state- 
ment or collection, caUed a body of laws. 

In practice when the sheriff returns cepi corpus 
to a capias, the plaintiff may obtain a rule, before 
special bail has been entered, to hring in the hody ; 
and this must be done either by committing the de- 
fendant or entering special bail. See Dead Body. 

BODY CORPORATE. A corporation. This 
is an early and undoubtedly correct term to 
apply to a corporation. Co. Litt. 250 a; Ay- 
liffe, Par. 196; Ang. Corp. § G. 

BODY POLITIC. See Corporation. 

BONA (Lat. bonus ). Goods; personal 
property; chattels, real or personal; real 
property. 

Bona et catalla (goods and chattels) includes all 
kinds of property which a man may possess. In the 
Roman law it signified every kind of property, real, 
personal, and mixed; but chiefly it was applied to 
real estate, chattels being distinguished by the 
words effects, movables, etc. Bona were, however, 
divided into bona mobilia and bona immobilia. It 
is taken in the civil law In nearly the sense of biens 
in the French law. See Nulla Bona. 

BONA CONFISCATA. Goods confiscated 
or forfeited to the imperial fisc or treasury. 

1 Bla. Com. 299. 

BONA FIDE HOLDER FOR VALUE. 

The Negotiable Instruments Act provides, § 
52: A holder in due course is a holder who 
has taken the instrument nnder the follow- 
ing conditions: 1. That it is complete and 
regular upon its face; 2. That he beeame 
the holder of it before it was overdue, and 
without notice that it had been previously 
dishonored, if such was the fact; 3. That 
he took it in good faith and for value; 4. 
That at the time it was negotiated to him lie 
had no notice of any infirmity in the instru- 
ment or defect in the title of the person ne- 
gotiating it. 

Where an instrument payable on demand 
is negotiated an unreasonable length of time 
after its issue, the holder is not deemed a 
holder in due course. 


BONA FIDE HOLDER FOR VALUE 

If he has liad notice of any infirmity in 
the instrument or defect in the title of the 
person he took it from before he had paid 
the full amonnt agreed to be paid, he is a 
holder in due course only to the amount 
theretofore paid by him. The title of a per- 
son who negotiates an instrument is defec- 
tive when he obtained it, or any signature to 
it, by fraud, duress, or force and fear, or 
other unlawful means, or for an illegal con- 
sideration, or when he negotiates it in breach 
of faith, or under such circumstances as 
amount to a fraud. To constitute notice of 
an infirmity, etc., the person to whom it is 
negotiated must have had actual knowledge 
of the infirmity or defect, or knowledge of 
such facts tliat his action in taking the in- 
strument amounted to bad faith. 

In the hands of any hokler other than a 
holder in due course, a negotiable instru- 
ment is subject to the same defenses as if 
it were non-negotiable; but a holder who 
derives his title through a holder in due 
course and is not himself party to any fraud 
or illegality affecting the instrument, has all 
the rights of such former holder in respect 
of all parties prior to the latter. 

Every holder is deemed prima facie to be 
a holder in due course ; but when it is showm 
that the title of any person wdio has ne- 
gotiated the instrument is defective, the 
burden is on the holder to prove that he or 
some person under w r hom he claims acquired 
the title as holder in due course; but this 
does not apply in favor of a party who be- 
came bound on the instrument prior to the 
acquisition of such defective title. See Ne- 
gotxable Instruments for the States, etc., 
in which it is enacted. 

BONA FIDE PURCHASER FOR VALUE. 

See Purchaser for Value without Notice. 

BONA FIDES. Good faith, honesty, as 
distinguished’ from mala fides (bad faith). 

Bona fide . In good faith. 

BONA F0 RISFACTA. Forfeited goods. 
1 Bla. Com. 299. 

BONA GESTURA. Good behavior. 

BONA GRAT1A. Voluntarily; by mutual 
consent. Used of a divorce obtained by the 
agreement of both parties. 

BONA MOBILIA. In Civil Law. Mova- 
bles. Those things w ? hich move themselves 
or can be transported from one place to an- 
other; which are not intended to make a 
permanent part of a farm, heritage, or build- 
ing. 

BONA NOTABILIA. Chattels or goods of 
sufficient value to be accounted for. 

Where a decedent leaves goods of sufficlent 
amount (bona notabilia) in different dioceses, ad- 
ministration is granted by the metropolitan, to pre- 
vent the confusion arising from the appointment of 
many different administrators; 2 Bla. Com. 509; 
Rolle, Abr. 908; Williams, Ex. 7th ed. The value 
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necessary to constitute property bona notabilia has 
varled at dlfferent perlods, but was flnally estab- 
lisbed at £5, in 1603. 

BONA PERITURA. Terishable goods. 
An exceutor, administrator, or trustee ls 
bound to use due diligcnce in disposing of 
perisbable goods, such as fattcned cattle, 
grain, fruit, or any other article which may 
be worse for keeping; Bacon, Abr. Exccu- 
tors; 5 Co. 9; Òro. Eliz. 51S; McCall v. 
Peachy’s Adin’r, 3 Munf. (Va.) 2SS; 1 Beatt. 
Ch. 5, 14. A carrier is in general not liable 
for injuries to perisbable goods occurring 
without his negligence; 7 L. R. Ch. 573; 1 
C. P. D. 423. He may discriminate in favor 
of such goods, if presscd by a rush of busi- 
ncss; Grcat Westeru Ry. Co. v. Burns, GO 
111.' 2S4; Michigan Ccnt. !R. Co. v. Burrows, 
33 Mich. G; Peet v. R. Co., 20 Wis. 594, 91 
Am. Dec. 44G. See Perisiiable Goods. 

BONA VACANTIA. Goods to which no 
one claims a property, as sliipwrccks. treas- 
ure-trove, etc.; vacant goods. 

Bona vacantia belonged, under tbe common law, 
to tbe finder, except In certain instances, when tbey 
were the property of the klng. 1 Sharsw. Bla. Com. 
298, n. 

BONA WAVIATA. Goods thrown away 
by a thief in his fright for fear of bcing ap- 
prehended. By cornmon law such goods be- 
longcd to the crown. 1 Bla. Com. 29G. 

BOND. An obligation in writing and un- 
der seal. Taylor v. Glaser, 2 S. & R. (Pa.) 
502; Pinkard v. Ingcrsol, 11 Ala. 19; Can- 
tey v. Duren, Harp. (S. C.) 434; Deming 
v. Bullitt, 1 Blackf. (Ind.) 241; Denton v. 
Adams, G Yt. 40; Harman v. Harman, 1 
Baldw. 129, Fed. Cas. No. G,071 ; Biery v. 
Steckel, 194 Pa. 445, 45 Atl. 37G. 

It may be single — simplcx obligatio —as 
wbere the obligor obliges himself, his heirs, 
executors, and administrators, to pay a eer- 
tain sum of money to another at a day nam- 
ed, or it may be conditional (which is the 
kind more generally used), that if the oblig- 
or does some particular act, the obligation 
shall be void, or else shall remain in full 
force, as payment of rent, performance of 
covenants in a deed, or rcpayment of a prin- 
cipal sum of moncy, borrowed of the ob- 
ligee, with interest, which principal sum is 
usually one-half of the pcnal sum specified 
in the bond. 

There must be propcr parties; and no 
person can take the benefit of a bond except 
the parties named therein; Fullcr v. Fuller- 
ton, 14 Barb. (N. Y.) 59; except, perhaps, in 
some cases of bonds given for the perform- 
ance of tbeir duties by ccrtain classes of 
public oflicers; Fellows v. Gilman, 4 lYend. 
(N. Y.) 414; Ing v. State, S Md. 2S7 ; Roll 
v. Raguet, 4 Ohio 41S, 22 Am. Dec. 759: Bak- 
er v. Bartol, 7 Cal. 551 ; Hartz v. Com., 1 
Grant, Cas. (Pa.) 359; State v. Druly, 3 
Ind. 431. A man cannot be bound to him- 
self even in connection with otbers; Smith 


v. Lusher, 5 Cow. (N. Y.) GSS. See MeDowell 
v. Butler, 5G N. C. 311. But if a bond is 
given by the treasurer of a corporation to 
the dlrectors as a class, of which he is ono, 
It is not for that reason invalid; Durburow 
v. Niehoff, 37 111. App. 403. If the bond 
run to several persons jointly, all must join 
in suit for a breach, tliough it be coiulition- 
ed for the performance of differcnt things 
for the bencfit of each; Pearce v. Ilitc’h- 
cock, 2 N. Y. 3S8. 

The instrumcnt must be in writing and 
sealed : Ilarman v. Ilarman, 1 Baldw. 129, 
Fed. Cas. No. G,071; Denton & Sinith v. 
Adains, G Yt. 40; but a sealing suflicient 
where the bond is made is held sufficient 
though it miglit be an insuflicient sealing if 
it had been made where it is sued on; Mere- 
dith v. Ilinsdale, 2 Caines (N. Y.) 3G2. The 
signature and seal may be in any part of the 
instrument; Reed v. Drake, 7 Wend. fN T . Y.) 
345. See McLeod v. State, G9 Miss. 221, 13 
South. 2G8. An instrument not uuder seal 
is not a bond and will not satisfy a statute 
requiring an appeal bord; Corbin v. Las- 
well, 4S Mo. App. G26; although in the body 
thereof it is recited tbat the parties there- 
to have set their hands and seals; 'Williams 
v. State, 25 Fla. 734, G South. S31, G L. R. A. 
S21. 

It must be delivered by tbe party whosc 
bond it is to the other; Carey v. Dennis, 13 
Md. 1; Chase v. Brced, 5 Gray (Mass.) 440; 
Towns v. Kellett, 11 Ga. 2SG; Harris v. Reg- 
ester, 70 Md. 109, 1G Atl. 3S6. But the de- 
livery and acccptance may be bv attorney; 
Madison & I. Plank-Road Co. v. Stevens, 10 
Ind. 1. The date is not considered of the 
substance of a decd; and therefore a bond 
wliich either has no date or an impossible 
one is still good, provided the real day of its 
bcing dated or given, that is, delivered, can 
be proved; 2 Bla. Com. 304; Com. Dig. 
Fait, B, 3; :Ross v. Overton, 3 Call (Ya.) 309, 
2 Am. Dec. 552. Therc is a presumption tbat 
a dced was executcd on the day of its date; 
Stepli. Dig. Ev. Art. S7; Costigan v. Gould, 
5 Denio (N. Y.) 290. 

The coiulition is a vital part of a condi- 
tional bond, and gencrally limits and deter- 
mincs the amount to be paid in case of a 
breach; Strang v. Holmes, 7 Cow. (N. Y.) 
224; but intercst and costs may be added; 
Yan Wyek v. Montrose, 12 Johns. (N. Y.4 
350; Campbell v. Popc, 1 Ilempst. 271, Fed. 
Cas. No. 2,3G5a. Tlie rccovery against a 
surety in a boiul for the payment of mouey 
is not limited to the penalty, but may ex- 
ceed it so far as necessary to include inter- 
est from tlie time of tlie breach. So far as 
interest is payable by the terms of the con- 
tract, and until default made, it is limited 
by the pcualty; but after breach it is re- 
covcrable, not on the ground of contract. but 
as damages, which the law gives for its vi- 
olatiou; Brainard* v. Jones, 1S N. Y. 35. 
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See Philadelphia & B. R. Co. v. Knight, 124 
Pa. 58, 16 Atl. 492. The omission from a 
statntory bond of a clause which does not 
affect the rights of the parties, and imposes 
no harder tcrms upon the obligors, does not 
invalidate it; Power v. Graydon, 53 Pa. 
19S. 

Where a bond is for the performance of 
an illegal contract the parties are not bound 
thereon; State v. Pollard, 89 Ala. 179, 7 
South. 765. 

On the forfeiture of the bond, or its be- 
coming singlo, the whole penalty was for- 
merly recoverable at law; but here the 
courts of equity interfered, and would not 
permit a man to take more than in con- 
science he ought, viz.: his principal, interest, 
and expenses in case the forfeiture accrued 
by non-payment of money borrowed, the 
damages sustained upon non-performance 
of covenants, and the like. And the like 
practice having gained some footing in the 
courts of law, the statute 4 & 5 Anne, c. 16, 
at length enacted, that, in case of a bond 
conditioned for the payment of money, the 
payment or tender of the principal sum due 
with interest and costs, even though the 
bond were forfeited and a suit commenced 
thereön, should be a full satisfaction and 
discharge; 2 Bla. Com. 340. 

All of the obligors in a joint bond are 
presumed to be principals, except such as 
have opposite their names the word “se- 
curity;” Harper’s Adm’r v. McVeigh’s Adm’r, 
S2 Va. 751, 1 S. E. 193; or unless it is other- 
wise expressed. 

If in a bond the obligor binds himself , 
without adding his heirs , executors , and ad - 
ministrators , the executors and adminis- 
trators are bound, but not the heir; Shep- 
pard, Touchst. 369; for the law will not 
imply the obligation upon the heir; Co. Litt. 
209 a. 

If a bond lie dormant for twenty years, 
it cannot afterwards be recovered; for the 
law raises a presumption of its having been 
paid, and the defendant may plead solvit ad 
diem to an action upon it; 1 Burr. 434; 4 
id. 1963. And in some cases, under partic- 
ular circumstances, even a less time may 
create a presumption; 1 Term 271; Cowp. 
109. The presumption of payment after 
twenty years is in the nature of a statute 
.of limitations. it is available as a bar to 
an action to recover on the instrument, but 
not where the party asks affirmative relief 
based upon the fact of payment; Lawrence 
v. Ball, 14 N. Y. 477. 

Where a company bought in its own de- 
bentures and then reissued them, held that 
the new holder could not claim pari pass'u 
with the other holders; [1904] 2 Ch. 474; 
so where debentures were used as collateral 
and the loan was paid and a second loau 
made; [1907] 2 Ch. 540; [1906] 2 Ch. 216; 
[1905] 2 Ch. 587, A. C. But where receivers 
used the corporate funds to buy in its mort- 


gage funds, it was held that if reissued, 
tliey could sliare in the mortgage security; 
In re Fifty-Four First Mortgage Bonds, 15 
S. C. 304, Simpson, C. J., dissenting upon 
the ground that they had been extinguished. 
In Pruyne v. Mfg. Co., 92 Hun 214, 36 N. Y. 
Supp. 361, there seems to have been an agree- 
ment that there was no merger. Corporation 
mortgages usually provide that all bonds 
shall share equally in the mortgage secur- 
ity, no matter when issued, so that the Eng- 
lish cases are not in point. 

Forthcoming Bond. A bond conditioned 
that a certain article shall be forthcoming 
at a certain time or when called for. 

General Mortgage Bond. A bond secured 
upon an entire corporate property, parts of 
which are subject to one or more prior mort- 
gages. 

Heritable Bond. In Scotch Law, a bond 
for a vsum of money to which is joined a 
conveyance of iand or of heritage, to be held 
by the creditor in security of the debt. 

Income Bonds. Bonds of a corporation 
the interest of which is payable only when 
earned and after payment of interest upon 
prior mortgages. 

Lloyd’s Bond. A bond issued for work 
done or goods delivered and bearing inter- 
est. This was a device of an English bar- 
rister named Lloyd, by which railway and 
other companies did, in fact, increase their 
indebtedness without technically violating 
their charter provisions prohibiting the in- 
crease of debt. 

Municipal Bond, q. v. 

Kailroad Aid Bonds are issued by mu- 
nicipal corporations to aid in the construc- 
tion of railways. The power to subscribe 
to the stock of railways, and to issue bonds 
in pursuance thereof, does not belong to 
towns, cities, or counties, without special au- 
thority of the legislature, and the power of 
the latter to confer such authority, where 
the state constitution is silent, has been a 
much-contested question. The weight of the 
very numerous decisions is in favor of the 
power. In several of the states the consti- 
tutions prohibit or restrict the right of mu- 
nicipal corporations to invest in the stock of 
railroads or similar corporations; Citizens’ 
Savings & Loan Ass’n v. Topeka, 20 Wall. 
(U. S.) 655, 22 L. Ed. 455; Pitzman v. Vil- 
lage of Freeburg, 92 111. 111; Lowell v. City 
of Boston, 111 Mass. 454, 15 Am. Kep. 39; 
Ogden v. Daviess County, 102 U. S. 634, 26 
L. Ed. 263; Harshman v. County Court, 
122 U. S. 306, 7 Sup. Ct. 1171, 30 L. Ed. 
1152; Knox County v. Bank, 147 U. S. 91, 
13 Sup. Ct. 267, 37 L. Ed. 93; Barnum v. 
Okolona, 148 U. S. 393, 13 Sup. Ct. 638, 37 
L. Ed. 495; Cairo v. Zane, 149 U. S. *122, 
13 Sup. Ct. S03, 37 L. Ed. 673; McKittrick 
v. Ry. Co., 152 U. S. 473, 14 Sup. Ct. 661, 
38 L. Ed. 51S; Rcgers v. Keokuk, 154 U. S. 
546, 14 Sup. Ct. 1162, 18 L. Ed. 74; ACtna 
Life Ins. Co. v. Pleasant Tp., 62 Fed. 718, 
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10 C. C. A. 611 ; Denison v. Clty of Colum- 
bus, 62 Fed. 775; Atlantic Trust Co. v. 
Town of Darlington, 63 Fed. 76; Dill. Mun. 
Corp. § 50S. 

Tbe recital in bonds issued by a munlcipal 
corporation in payment of a subscription to 
railroad stock, that tliey were issued “in pur- 
suance of an act of the legislature . 
and ordinances of the city council . . . pass- 
ed in pursuance thereof,” does not put a bona 
fide purchaser for value upon inqulry as to 
the terms of the ordinances under which the 
bonds were issued, nor does it put him on in- 
quiry whether a proper petition of two- 
thirds of the residents had been presented 
to the common council bcfore it subseribed 
for the stock; Evansville v. Dennett, 161 U. 
S. 434, 16 Sup. Ct 613, 40 L. Ed. 760; and 
recitals in county bonds, that they are is- 
sued in pursuance of an order of the court, 
etc., as a subscription to the capital stock, 
estop tlie county issuing them as against 
an inuocent purchaser from shoAving that the 
bonds are void because in fact issued as a 
donation to the railroad company, whereas 
the statute only authorized a subscription 
to its stock; Asliman v. Pulaski County, 73 
Fed. 927, 20 C. C. A. 232; where a county, 
under authority from the state, issued its 
bonds in payment of a subscription to stock 
in a railway company, made upon a condi- 
tion which was never complied with, and 
which was subsequently waived by the coun- 
ty, and received and held the certificates and 
paid interest on its bonds and refunded 
them under legislative authority, the bonds 
originally issued were held valid in the 
hands of a bona fide holder for value before 
maturity ; Graves v. Saliue County, 161 U. 
S. 359, 16 Sup. Ct. 526, 40 L. Ed. 732 ; where 
there is a total want of power to subscribe 
for such stock and to issue bonds in pay- 
ment, a municipality cannot estop itself by 
admissions or by issuing securities in ncgoti- 
able form, nor even by receiving and enjoy- 
ing the proceeds of such bonds; id. 

Straw Bond. A bond upon which is used 
elther the name of fictitious persons or those 
unable to pay the sum guaranteed; general- 
ly applied to insufiicient bail bonds, iinprop- 
erly # taken, and designated by the term 
“straw bail.” 

As to the overissue of bonds, see Overis- 

sue. 

B0NDAGE. A term which has not ob- 
tained a juridical use distinct froin the ver- 
nacular, in which it is either taken as a 
synonym with slavery , or as applicable to 
any kind of personal servitude wliich is in- 
voluntary in its continuation. 

The propriety of making it a distinct juridlcal 
term depends upon the sense given to the word 
slavery. If slave be understood to mean, exclu- 
sively, a natural person who*, in law, is known as 
an object in respect to which legal persons may 
have rights of possesslon or property, as ln respect 
to domestic animals and inanimate things, lt is 


evldent that any one who is regarded as a legal per- 
son, capable of rights and obligations in other rela- 
tions, while bound by law to render service to an- 
other, is not a slave in the same sense of the word. 
Such a one stands In a legal relation, being under 
an obiigation correlative to the right of the person 
who ls by law entitled to his service, and, thougb 
not an object of property, nor possessed or owned as 
a chattel or thing, he is a person bound to the 
other, and may be called a bondman, in distlnction 
from a slave as above understood. A greater or 
less number of rights may be attributed to persons 
bound to render service. Bondage may subsist un- 
der many forms. Where the rights attributed are 
such as can be exhibited in very limited spheres of 
actlon only, or are very imperfectly protected, it 
may be difflcult to see wherein the conditlon, though 
nominaliy that of a legal person, differs from chat- 
tel slavery. Still, the two conditlons have been 
plainiy distinguishable under many legal systems, 
and even as existing at the same. time under one 
source of law. The Hebrews may have held persons 
of other nations as slaves of that chattel condition 
which anclently was recognized by the laws of all 
Asiatlc and European nations ; but they held per- 
sons of their own natlon in bondage only as legal 
persons capable of rights, whlle under an obügation 
to serve. Cobb’s Hist. Sketch, ch. 1. When the 
serfdom of feudal times was first estabüshed, the 
two conditions were coexistent in every part of Eu- 
rope (ibid. ch. 7), though afterwards the bondage of 
serfdom was for a iong period the only form known 
there untll the revival of chattel slavery, by the 
introduction of negro slaves into European com- 
merce, in the slxteenth century. Every viileln un- 
der the English law was cleariy a legal person capa- 
ble of some legai rights, whatever might be the na- 
ture of his services. Co. Litt 123 b; Coke, 2d Inst. 
4, 45. But at the first recognition of negro slavery 
in the jurisprudence of England and ber colonies, 
the slave was ciearly a natural person, known to 
the law as an object of possession or property for 
others, having no legal personaüty, who therefore, 
in many legal respects, resembled a thing or chattel. 
It is true that the moral responsibllity of the siave 
and the duty of others to treat him as an accounta- 
ble human being and not as a domestic anlmal 
were always more or less clearly recoguized in the 
crimlnal jurisprudence. There has always been in 
his conditlon a mingling of the quaüties of person 
and of thing, which has led to many legal contradic- 
tions. But while no rights or obügations, in rela- 
tions between him and other naturai persons such 
as might'be judicially enforced by or against hlm, 
were attributed to him, thcre was a proprlety in 
distinguishing the condition as chattel slavery, even 
though the term itseif impiies that there is an 
essential distinction between such a person and nat- 
ural things, of which it seems absurd to say that 
they are either free or not free. The phrases t nstar 
rerum, tanquam Jbona, are aptly used by older writ- 
ers. The bondage of the villein could not be thus 
characterized; and there is no hlstorical connectlon 
between the principles which determined the exist- 
ence of the one and those which sanctioned the other. 
The law of Engüsh viüenage furnished no rules ap- 
pücable to negro slavery in America. Com. v. Tur- 
ner, 5 Rand. (Va.) 6S0, 683; Fable v. Brown, 2 Hlil, 
Ch. (S. C.) 390 ; Neal v. Farmer, 9 Ga. 561 ; 1 Hurd, 
Law of Freedom and Bondage, cc. 4, 5. Slavery in 
the coionies was entirely distinct from the condition 
of those white persons who were held to servlce for 
years, which ^ T as iuvoluntary in its contlnuance, 
though fouuded in most instauccs on cor^tract. 
These persons had iegal rights, not ouiy in respect 
to the commuuity at large, but also in respect to 
the person to whom they owed service. 

In the American slaveholding states before the 
Civil War, the moral personality of those held in 
the customary slavery was recognized by jurlspru* 
dence and statute to an cxtent which makes it diffi- 
cult to say w r hcther, there, slaves were by law re- 
garded as things and not legal persons (though sub- 
ject to the laws which reguiate the title and trans- 
fer of property), or whether they were still things 
and property in the same sense and degree in which 
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they were so formerly. Compare laws and authori- 
ties in Cobb’s Law of Negro Slavery, ch. iv., v. 

The Emancipation Proclamation (January 1, 1863), 
and tbe amendments to the constitution of the Unit- 
ed States, have rcndered the views entertained on 
the subject purely speculative, as slavery has ceas- 
ed to exist 

The Emancipation Proclamation was Issued by 
President Lincoln as commander-in-chief of the 
army and navy of the United States during the ex- 
Istence of armed rebellion, and by its terms pur- 
ported to be nothing more than “a flt and necessary 
war measure for suppressing said rebellion.’' By 
virtue of this power, it was therein ordered and de- 
clarcd that all persons held as slaves within certain 
designated states, and parts of statcs, were and 
henceforward should be free, and that the executive 
government of the United States, including the 
military and naval authorities thereof, should rec- 
ognize and maintain the freedom of said persous. 
The proclamation was not meant to apply to those 
states or parts of states not ln rebellion. 

The constitutionality of this measure has been a 
subjèct of some doubt, the prevailiug opinion being 
that it could be supported as a war measure alone, 
and apply where the slaveholding territory was ac- 
tually subdued by the military power of the United 
States ; Slaughter-House Cases, 16 Wall. (U. S.) 68, 
21 L. Ed. .394; In South Carolina, it has been held 
that slavery was not abolished by the Emancipation 
Proclamation, and the same view was sustained ln 
Texas; Pickett v. Wilkins, 13 Rich. Eq. (S. C.) 366; 
Hall v. Keese, 31 Tex. 504. In Louisiana, Posey v. 
Driggs, 20 La. Ann. 199, and Alabama, Morgan v. 
Nelson, 43 Ala. 592, the opposite view is held. But 
see McElvain v. Mudd, 44 Ala. 70, 4 Am. Rep. 106. 
In Mississippi the question of the time when slav- 
ery was abolished is left open ; Herrod v. Davis, 43 
Miss. 102. 

The 13th Amendment to the constitution, pro- 
claimed Dec. 18, 1S65, was the definite settlement of 
the question of slavery in the United States. It 
declares, “1. Neither slavery nor invoiuntary eervl- 
tude, except as a punishment for crime, whereof the 
party shall have been duly convicted, shall exist 
within the United States, or any place subject to its 
jurisdiction. 2. Congress shall have power to en- 
force this article by appropriate legislation." See 
Slave ; Manumission. 

BONDED WAREHOUSE. A warebouse 
for the storage of goods, wares and merchan- 
dise, deposited pursuant to law, held under 
bond for the payment of duties or revenue 
taxes. 

Under the act authorizing persons to keep 
a warehouse for the storage of dutiable 
goods, it was held that no person has any 
right to do so unless appointed by the Secre- 
tary of the Treasury, and such appointment 
can be revoked at pleasure; Corkle v. Max- 
well, Fed. Cas. No. 3,231. Goods in a bonded 
warehouse under the revenue laws, are in 
possession of the sovereign and no lien can 
be obtained thereon by a creditor; In re 
Johnston, Fed. Cas. No. 7,424. The statutes 
regulating bonded warehouses, usually pro- 
vide that goods deposited therein may be 
withdrawn for consumption within one year 
of the date of original importation, on pay- 
ment of duties and charges; Allen v. Jones, 
24 Fed. 13. The Tariff Act of 1909 makes 
the period of withdrawal three years; sec. 
20. The goods cannot be transferred from 
the original packages for safety or preserva- 
tion while in the warehouse, unless entered 
for exportation and legally removed from the 
warehouse into the possession of the import- 


er; W. H. Thornas & Son Co. v. Barnett, 
144 Fed. 338, 75 C. C. A. 300. The expense 
of storage of imported merchandise pending 
inspection and analysis under the Pure Food 
Law should be borne by the government and 
not by the importer; U. S. v. Acker, Merrall 
& Condit, 133 Fed. 842. The Tariff Act of 
1913 re-enacts the former law, with an 
amendment permitting the manufacture of 
cigars in a bonded warehouse. Ore and met- 
al smelting and refining works may be des- 
ignated as bonded warehouses. 

B0NIS NON AMOVENDIS. A writ ad- 
dressed to the sheriff, when a writ of error 
has been brought, commanding that the per- 
son against whom judgment has been obtain- 
ed be not suffered to remove his goods till 
the error be tried and determined. Reg. 
Orig. 131. 

BONITARIAN 0WNERSHIP. D0MIN1- 
UM BONITARIUM. The term in öom*5 ha- 
~bere was used to express an ownership which 
was practically absolute, because it was pro- 
tected by the authority of the prmtor in cas- 
es where, wishing to give all the advantages 
of ownership, he was prevented by the civil 
law from giving the legal (Quiritarian) do - 
minium. 

BONO ET MALO A special writ of jail 
delivery, which formerly issued of course for 
each particular prisoner. 4 Bla. Com. 270. 

B0NUS. A premium paid to a grantor or 
vendor. 

A sum exacted by the state from a cor- 
poration as a consideration for granting a 
charter; in such case it is clearly distin- 
guished from a tax; Baltimore & O. R. Co. 
v. Maryland, 21 Wall. (U. S.) 456, 22 L. Ed. 
678; Com. v. Transp. Co., 107 Pa. 112. 

A consideration given for what is received. 
Extraordinary profit accruing in the opera- 
tion of a stock company or private corpora- 
tion. 10 Ves. Ch. 185; 7 Sim. 634; 2 Spence, 
Eq. Jur. 569. 

An additional premium paid for the use 
of money heyond the legal interest. Mechan- 
ics’ & Working Men’s Mut. Sav. Bank & Bldg. 
^ss’n of New Haven v. Wilcox, 24 Conn. 147. 
It it not a gift or gratuity, but is paid for 
some services or consideration and is in 
addition to what would ordinarily be given; 
Kenicott v. Wayne County, 16 Wall. (U. S.) 
452, 21 L. Ed. 319. 

In its original sense of good the word was for- 
merly much used. Thus, a jury was to be composed 
of twelve good men (boni homines); 3 Bla. Com. 
349; bonus judex (a good judge). Co. Litt. 246. 

B0 0K. A general name given to every 
literary còmposition which is printed, but 
appropriately to a printed composition bound 
in a volume. See Copyright. 

A manuscript may, under some circum- 
stances, be regarded as a “book;” In re 
Beecher’s Estate, 17 Pa. C. C. R. 161; 8 L. J. 
Ch. 105. 



BOOK-LAND 


379 


BOOKS OF SCIENCE 


BOOK-LAND. In English Law. Land, 
also called cbarter-land, which was held by 
deed under certaiu rents and fee services, 
ai?d differed in notbing frotn free socage 
land. 2 Bla. Com. 90. See 2 Spelman, Eng- 
lish Works 233, tlt. 0/ Ancicnt Decds and 
Chartcrs; Boc-Land. 

' Lai?d held by book, by a royal and eccle- 
siastical privilegium. Maitland, Domesday 
and Beyond 257. The cbureh introduced the 
custoiu of conveying land by written docu- 
ments. Tbe “boc” or written charter was 
ecclesiastical in its orlgln. It was used by 
tbe king, tbe cburcb or very great men. The 
practice never became common. 2‘ Iloldsw. 
Ilist. E. L. 14, 00. 

BOOK 0 F ACCOUNT. See Oiugin,al En- 
TRY, B00KS OF. 

BOOK 0 F ACTS. The records of a sur- 
rogate’s court. 

BOOK 0 F ADJOURNAL. In Scotch Law. 

The records of tbe court of justiciary. 

BOOK 0 F RATES. An account or enu- 
meration of the duties or tariffs autborized 
by parliament. 1 Bla. Com. 316. 

BOOK 0 F RESPONSES. In Scotch Law. 
An account which tbe director of tbe Chan- 
cery keeps particularly to note a seizure 
when he gives an order to the sheriff in tbat 
part to give it to an heir wbose service bas 
been returned to him. Wharton, Lex. 

BOOKS 0 F ORIGINAL ENTRIES. See 
Original Entry, Books of. 

BOOKS 0 F SCIENCE. Scientific books, 
even of received authority, are not admissi- 
ble in evidence before a jury; 5 C. & P. 73; 
Com. v. Sturtivant, 117 Mass. 122, 19 Am. 
Bep. 401; Harris v. B. Co., 3 Bosw. (N. Y.) 
1S; 2 Carl. 617; 1 Greenl. Ev. § 440, a; ex- 
cept to contradict an expert who bases his 
opinion upon them; City of Bloomington v. 
Shrock, 110 111. 219, 51 Am. Rep. 678; stand- 
ard medical works with explanation of tecb- 
nicalities are admissible; Carter v. State, 2 
Ind. 617 ; Stoudenmeir v. Williamson, 29 Ala. 
558. Counsel may read sucb books to tbe 
jury in tbeir argument; State v. Iloyt, 46 
Conn. 330 (two judges dissenting); contra, 
Com. v. Wilson, 1 Gray (Mass.) 337; Ord- 
way v. Ilaynes, 50 N. II. 159; Teople v. An- 
derson, 44 Cal. 65; Gale v. Bector, 5 111. 
App. 4S1. In Wade v. De Witt, 20 Tex. 39S 
and Luning v. State, 1 Chand. (Wis.) 17S, 
it was held that tbe admission of such evi- 
dence was in the discretion of the court. See 
26 Am. Law Bev. 390; Wade v. De Witt, 20 
Tex. 39S; Washburn v. Cuddihy, 8 Gray 
(Mass.) 430; Gallagher v. Ry. Co., 67 Cal. 
13, 6 Pae. SG9, 51 Am. Bep. 6S0, n. 

Tbe law of foreign countries may be prov- 
ed by printed books of statutes, reports, and 
text writers, as well as by tbe sworn testi- 
mony of experts ; so held, in a learned opin- 
ion by Lowell, J., in tbe U. S. C. C. The 
Pawashick, 2 Low. 142, Fed. Cas. No. 10,S51. 


See Farmers’ Loan & Trust Co. v. Telegraph 
Co., 44 Ilun (N. Y.) 400; Bollinger v. Gal- 
lagher, 1G3 Pa. 245, 29 Atl. 751, 43 Ain. St 
Iiep. 791; contra , but without authority, 
Dickerson v. Matbeson, 50 Fed. 73. A scien- 
tific witness may testify to tbe written for- 
eign law, witb or without the text of tbe law 
before bim; 11 Cl. & F. S5, 114; 8 Q. B. 208. 
It bas been said tbat foreign law must al- 
ways be proved by an expert; 1 Greeul. Ev. 
4S6, 4SS; but see Westl. Pr. Int. Law (3d 
ed.) § 350; but the court may in its discre- 
tion require the printed book of law to be 
produced in order to corroborate the witness; 
Pierce v. Indseth, 106 U. S. 546, 1 Sup. Ct. 
41S, 27 L. Ed. 254. 

See Fokeign Law ; Experts. 

BOOKS, PR0DUCT10N OF. See Produc- 

TION OF BOOKS AND DOCUMENTS. 

BOOM. An enclosure formed upon the 
surface of a stream or otber body of water, 
by means of spars, for tbe purpose of collect- 
ing or storing logs or timber. 10 Am. & Eng. 
Corp. Cas. 399. See Logs. 

BOOM COMPANY. A company formed for 
tbe purpose of improving streams for tbe 
floating of logs, by means of booms and other 
contrivances, and for the purpose of running, 
driving, booming, and rafting logs. 10 Am. 
& Eng. Corp. Cas. 399; A. & E. Encyc. 

BOON-DAYS. Certain days in tbe year on 
whicb copyhold tenants were bound to per- 
form certain services for the lord. Called, 
also, due-days. Whishaw. 

BOOTY. Tbe capture of personal proper- 
ty by a public enemy on laud, in coutra- 
distinction to prizè, which is a capture of 
such property by such an enemy on the sea. 

After booty has been in complete pos- 
session of the enemy for twenty-four hours, 
it becomes absolutely his, witbout any right 
of postliminy in favor of the original owner, 
particularly wben it bas passed botva fide 
into the hands of a neutral; 1 Kent 110. 
The right to booty belongs to the sovereign; 
but sdmetimes the right of the sovereign, or 
of the public, is transferred to tbe soldiers, 
to encourage them ; Potbier, Droit dc /Vop- 
riêtê, p. 1, c. 2, a. 1, § 2; 2 Burl. Nat. & l’ol. 
Law, pt. 4, c. 7, n. 12. 

BORDAGE. A species of base tenure by 
whicb bordlands were held. The tenants 
were called bordarii. Tliese bordarii would 
seem to bave been tbose tenants of a less 
servile condition, wbo had a cottage and land 
assigned to tliem on conditiou of supplying 
tbeir lord witb poultry, eggs, and sucli small 
matters for bis table. Whisbaw; Cowell. 

BORDEREAU. In French law, a detailed 
statement of account; a summary of an in- 
strument. 

BORDLANDS. The deinesnes wbich the 
lords keep in tbeir hands for tbe mainte- 
nauce of tbeir board or table. Cowell. 
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BORDLODE. The rent or quantity of 
food which the bordarii paid for their lands. 
Cowell. 

BORG (Sax.). Suretyship. 

Borgbriche (violation of a pledge or suretyship) 
was a fine imposed on the borg for property stolen 
within its limits. 

A tithing in which each one became a 
surety for the others for their good behav- 
ior. Spelman, Gloss.; Cowell; 1 Bla. Com. 
115. 

BORN. It is now settled according to the 
dictates of common sense and humanity, that 
a child en ventre sa mère for all purposes 
for his own benefit,- is considered as absolute- 
ly born; Swift v. Duffield, 5 S. & R. (Pa.) 
40. 

If an infant is born dead or at such an 
early stage of pregnancy as to be unable to 
live, it is to be considered as never born; 
Marsellis v. Thalhimer, 2 Paige, Ch. (N. 
Y.) 35. 

See Birth ; En Ventre Sa Mère. 

BOROUGH. A town; a town of note or 
importance. Cowell. An ancient town. Lit- 
tleton § 1G4. A town which sends burgesses 
to parliament, whetber corporate or not. 1 
Bla. Com. 115; Whishaw. 

A corporate town that is not a city. 1 M. 
& G. 1; Cowell. In its mòre modern English 
acceptation, it denotes a town or city or- 
ganized for purposes of government. 3 Steph. 
Com. (llth ed.) 33. See Town. 

It is impossible to reconcile tbe meanings of this 
word given by the various authors cited, except up- 
on the supposition of a change of requirements nec- 
essary to constitute a borough at different periods. 
The only essential circumstance which underlies all 
the meanings given would seem to be that of a num- 
ber of citizens bound together for purposes of joint 
action, varying in the different boroughs, but being 
either for representation or for municipal govern- 
ment. 

Many causes, In no two cases quite allke, went to 
make up the peculiar community which the 13th 
Century recognized as a borough. The borough 
community, though a different variety, is not a 
different genus from that of the other communities 
with which England of the early Middle Ages was 
peopled; 2 Holdsw. Hist. E. L. 257. See Bubh; 
Brit. Borough Charters 1042-1216, by Bolland; Bat- 
teson, Borough Customs. 

In American Law. In Pennsylvania, tbe 
term denotes a political division, organized 
for municipal purposes; and the same is true 
of Connecticut and New Jersey. Sav. Bor. 
L. 4; Soutbport v. Ogden, 23 Conn. 128; see 
also Brown v. State, 18 Ohio St. 496; 1 Dill. 
Mun. Corp. § 41, n. 

In Scotch Law. A corporation erected by 
charter from the crown. Bell, Dict. 

B0R0UGH COURTS. In English Law. 

Courts of limited jurisdiction held in par- 
tieular districts by prescription, charter, or 
act of parliament, for the prosecution of pet- 
ty suits. 19 Geo. III. c. 70; 3 Will. IV. c. 
74; 3 Bla. Com. S0. See Courts of England. 

B0R0UGH ENGLISH. A custom preva- 
lent in some parts of England, by which the 


youngest son inherits the estate in preference 
to his older brothers. 1 Bla. Com. 75. 

The custom is said by Blackstone to have been de- 
rived from the Saxons, and to have been so called ln 
distinction from the Norman rule of descent; 2 Bla. 
Com. 83. A reason for the custom is found in the 
fact that the elder children were usually provlded 
for during the Iife of the parent as they grew up, 
and removed, while the younger son usually re- 
mained. See, also, Bacon, Abr.; Comyns, Dig. Bor- 
ough English; Termes de la Ley ; Cowell. The cus- 
tom applies to socage lands; 2 Bla. Com. 83. See 
Bukgage. 

B0RR0W. The word is often used in the 
sense of returning the thing borrowed in 
specie, as to borrow a book, or any other 
thing to be returned again. But it is evi- 
dent where money is borrowed the identical 
money loaned is not to be returned, because 
if this is so, the borrower would derive no 
benefit from the loan. In a broad sense it 
means a contract for the use of money. 
State v. School Dist. No. 24, 13 Neb. 88, 12 
N. W. 812; Kent v. Min. Co., 78 N. Y. 177. 

B0RR0WER. Heto whom a thing is lent 
at his request. 

In general he has the right to use the 
thing borrowed, himself, during the time and 
for the purposê intended between the par- 
ties. He is bound to take extraordinary care 
of the thing borrowed; to use it according to 
the intention of the lender; to restore it in 
proper condition at the proper time; Story, 
Bailm. § 268; Edw. Bailm. 135; 2 Kent 446. 
See Bailment. 

BOSCAGE. That food which wood and 
trees yield to cattle. 

To be quit of boscage Is to be discharged of pay- 
Ing any duty of wind-fall wood in forest; Whi- 
shaw; Manwood, For. Laws. 

BOSCUS. Wood growing; wood; both 
high wood or trees, and uuderwood or cop- 
pice. The high wood is properly called 
saltas . Spelman, Gloss. ; Co. Litt. 5 a . 

BOTE, B0T. A recompense or compensa- 
tion. The common word to boot cornes from 
this word. Cowell. The term is applied as 
well to makiug repairs in houses, bridges, 
etc., as to making a recompense for slaying 
a man or stealing property. Eouse t)ote f ma- 
terials which may be taken to repair a house; 
hedge hote , to repair hedges; brig bote , to 
repair bridges; man bote , compensation to 
be paid by a murderer. It was this system 
of bot and wer, resting upon blood-feud and 
upon outlawry, which was the ground work 
of the Anglo-Saxon crlminal law; 2 Holdsw. 
Hist. E. L. 36. 

Bote is lcnown to the English law also un- 
der the name of Estover; 1 Washb. R. P. 
*99; 2 Bla. Com. 35. The tenant for life was 
entitled to take reasonable “botes” aud “es- 
tovers,” without committing waste. 3 
Holdsw. Hist. E. L. 105. 

BOTTOMRY. A contract in the nature of 
a mortgage, by which the owner of a ship, 
or the master, as his agent, borrows money 
for the use of the ship, and for a specified 
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Toyage, or for a definite period, pledges the 
ship (or the keel or bottom of the ship, pars 
pro toto) as a seeurity for its repaynient, 
with maritime or extraordinary intercst on 
aceount of the marine risks to be borne by 
the lender; it being stipulated that if the 
ship be lost in the course of the speeified 
voyage, or during the limited time by any of 
the perils enumerated in the contract, the 
lender shall also lose his money. 2 Hagg. 
Adm. 48; 2 Sumn. 157. See Davies & Co. v. 
Soelberg, 24 Wash. 30S, 04 Pac. 540. 

Bottomry differs materially from an ordinary 
loan. Upon a simple loan the money is whoiiy at 
the risk of the borrower, and must be repaid at all 
events. But in bottomry, the money, to the extent 
of the enumerated perils, Is at the rlsk of the iender 
during the voyage on which it is loaned, or for the 
period specified. Upon an ordinary loan only the 
usual legal rate of interest can be reserved; but 
upon bottomry and respondentia loans any rate of 
lnterest, not grossly extortionate, which may be 
agreed upon, may be legaliy contracted for. 

When the loan is not ma'de upon the ship, but on 
the goods laden on board and which are to be soid 
or exchanged in the course of the voyage, the bor- 
rower's personal responsibility ls deemed the prin- 
cipal securlty for the performance of the contract, 
which is therefore called respondentia, which see. 
And in a loan upon respondentia tbe lender must be 
paid his principal and interest though the ship per- 
ish, provided the goods are saved. In most other 
respects the contracts of bottomry and of respon- 
dentia stand substantially upon the same footing. 
See further, 10 Jur. 815 ; 4 Thornt. 285, 512 ; 2 W. 
Rob. Adm. 83-85; Thompson v. Perkins, 3 Mas. 225, 
Fed. Cas. No. 13,972. 

Bottomry bonds may be given by a master 
appointed by the charterers of the ship, by 
masters necessarily substituted or appointed 
abroad, or by the mate who has beeorne 
master, as hwres necessarius , on thc death 
of the appointed master. 1 Dod. 278; 3 
Hagg. Adm. 18; The Fortitude, 3 Sumn. 246, 
Fed. Cas. No. 4,953. But while in a port in 
which the owners, or one of thcm, or a recog- 
nized agent of the owners, reside, the master, 
as such, has no authority to make eontracts 
affecting the ship, and a bottomry bond exe- 
cuted under such circumstances is void; 
Lavinia v. Barclay, 1 Wash. C. C. 49, Fed. 
Cas. No. 8,125; 22 Eng. L. & Eq. 623. Upless, 
it has been held in an English case, he has no 
means of communicating with the owners; 
1 Dod. 273. See 7 Moore’s P. C. C. 398. 
The master has authority to hypothecate the 
vessel only ln a foreign port; but in the 
jurisprudence of the Unitcd States all mari- 
time ports, other than those of the state 
where the vessel belongs, are foreign to the 
vessel; Burke v. Rich, 1 Cliff. 308, Fed. Cas. 
No. 2,1G1; The William & Emmeline, 1 
Blatch. & H. 66, Fed. Cas. No. 17,6S7 ; The 
Hilarity, 1 Blatch. & II. 90, Fed. Cas. No. 6,- 
480. 

The owner of the vessel may borrow upon 
bottomry in the vcssel’s home port, and 
■whether slie is in port or at sea; and it is 
not nccessary to the validity of a bond made 
by the owner that the money borrowed 
should be advanced for the necessities of 
the vessel or her voyage; The Draco, 2 


Sumn. 157, Fed. Cas. Xo. 4,057; The Mary. 

1 Paine, 671, Fed. Cas. No. 9.1S7; 2 Dods. Ad. 

K. 461. But it may well be doubted, whether 
when money is tlius borrowed l»y the own r 
for purpose^ other than neeessities or uses 
of the ship, and a bottomry bond in the 
usual form is given, a court of admiralty 
has jurisdiction to enforce the lien; Bee 348. 
As a contract made and to be perforwod on 
land, and having no necessary conneetion 
with the busincss of navigatlon, it is prob- 
able that it would not now be decmed a inar- 
itime contract, but would take effect an<l be 
enforced as a common-law mortgage. 8eo 
Ilurry v. John & Alicc, 1 Wash. C. C. 293, 
Fed. Cas. No. 6,923; Shrewsbury v. Two 
Friends, Bee, 433, Fed. Cas. No. 12.S19 ; 1 
Swab. 269. But see The Mary, 1 Paine 671, 
Fed. Cas. No. 9,187 ; Itueher v. Conyngham, 

2 Pet. Adm. 295, Fed. Cas. No. 12,106. 

If the bond be executed by the master of 
the vessel, it will be upheld and enforced 
only upon proof that there was a necessity 
for the loan, and also for pledging the credit 
of the ship; as the authority of the master 
to borrow inoney on the credit of the vessel 
rests upon the necessity of the case, and only 
exists under such circumstances of necessity 
as would induce a prudent owner to hypothe- 
cate his ship to raise money for hcr use; 3 
Hagg. Adm. 66, 74; The Fortitude, 3 Sumn. 
228, Fed. Cas. No. 4,953; The Aurora, 1 
Wheat. (U. S.) 96, 4 L. Ed. 45; The Mary, 1 
Paine, 671, Fed. Cas. No. 9,187 ; Tunno v. 
The Mary, Bee, 120, Fed. Cas. No. 14,237. 
His authority is not confined, however, to 
such repairs and supplies as are absolutely 
and indispensably necessary, but includes 
also all such as are reasonably fit and propcr 
for the ship and the voyage; The Lulu, 10 
Wall. (U. S.) 192, 19 L. Ed. 906; The Emily 
Souder, 17 Wall. (U. S.) 666, 21 L. Ed. 6S3. 

If the master could have obtained the 
necessary supplies or funds on the personal 
credit of himself or of his owner, and this 
fact was known to the lender, the bond will 
be held invalid ; The Fortitude, 3 Sumn. 257, 
Fed. Cas. No. 4,953. And if the inaster bor- 
rows on bottomry without apparent neces- 
sity, or when the owner is known to be acces- 
sible enough to be eonsulted upon the emer- 
geney, the bond is void, and the lender can 
look only to the pcrsonal responsibility of 
the master; 3 W. Rob. Adm. 243, 265. For 
the fact that the advances werc neccssary, 
and were made on the security of the vessel, 
is not, in any instance, to be presumed; Wal- 
den v. Chambcrlain, 3 Wash. C. C. 290, Fed. 
Cas. No. 17,055. And moneys advanced to 
the master without inquiry as to the neces- 
sity of the advance, or seeing to the proper 
application, have been disallowcd; 33 Eng. 

L. & Eq. 602. It may be givcn after the 
advances have been made, in pursuanee of 
a prior agreement; The Virgin v. Vyfliius, 
8 Pet. (U. S.) 538, S L. Ed. 1,036. If given 
for a larger sum than the actual advances, 
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in fraud of the owners or underwriters, it 
vitiates the bond and avoids the bottomry 
lien even for the sum actually advanced; 
Üarrington v. The Ann C. Pratt, 1S IIow. 
(U. S.) 63, 15 L. Ed. 267; The Ann C. Pratt, 

1 Curt. C. C. 341, Fed. Cas. No. 409. 

The contract of bottomry is usually in 
form a bond (terined a bottomry bond) con- 
ditioned for tbe repayment of tlie money 
lent, with the interest agreed upon, if the 
ship safely accomplishes the specified voy- 
age or completes iu safèty the period limited 
by the contract; The Draco, 2 Sumn. 157, 
Fed. Cas. No. 4,057. See The Lykus, 36 Fed. 
919. Sometimes it is in that of a bill of sale, 
and sometimes in a different shape; but it 
should always specify the principal lent and 
the rate of maritime interest agreed upon; 
the names of the lender and borrower; the 
narnes of the vessel and of her master; the 
subject on which the loan is effected, wheth- 
er of the ship alone, or of the ship and 
freight; whether the loan is for an entire or 
specific voyage or for a limited period, and 
for what voyage or for what space of time; 
the risks the lender is contented to bear; and 
the period of repayment. Where the master 
of a ship in a foreign port gives a draft on 
the owners for money * advanced for wages 
and supplies, it was held to be a'n abbreviated 
form of bottomry ; Hanschell v. Swan, 23 
Misc. 304, 51 N. Y. Supp. 42. It is negotia- 
ble; 5 C. Rob. Adm. 102. Where the bond 
covers “the vessel, her tackle, apparel, fur- 
niture, and freight as per charter-party,” 
demurrage previously earned is not freight; 
Brett v. Yan Praag, 157 Mass. 132, 31 N. E. 
761. It cannot be given in connection with 
personal security by tlie owner of the vessel 
to pay the debt regardless of the return of 
the vessel to port; Theo. H. Davies & Co. v. 
Soelberg, 24 Wash. 308, 64 Pac. 540. 

In case a highly extortionate or wholly 
unjustifiable rate of interest be stipulated 
for in a bottomry bond, courts of admiralty 
will enforce the bond for oniy the amount 
fairly due, and will not allow the lender to 
recover an unconscionable rate of interest. 
But in mitigating an exorbitant rate of in- 
terest they will proceed with great caution. 
For the course pursued where the amount 
of interest was accidentally omitted, see 1 
Swab. 240. Fraud will induce a court of 
equity to set aside a bottomry bond, in Eng- 
land ; 8 Sim. 358; 3 M. & C. 451, 453, n. 

Where the express contract of bottomry 
is void for fraud, no recovery can be had, 
on the ground of an implied contract and 
lien of advances actually made; The Ann C. 
Pratt, 1 Curt. C. C. 340, Fed. Cas. No. 409; 
Carrington v. The Anu C. Pratt, 18 How. (U. 
S.) 63, 15 L. Ed. 267. But a bottomry bond 
may be good in part and bad in part; The 
Packet, 3 Mas. 255, Fed. Cas. No. 10,654; 
Purniss v. The Magoun, Olc. 55, Fed. Cas. 
No. 5,163. And it has been held in England 
that fraud of the owner or mortgagor of a 


vessel, which might render the voyage illegal, 
does not invalidate a bottomry bond to a 
Jjona fide lender; L. R. 1 Adm. & Ec. 13. 

Not only the ship, her tackle, apparel, and 
furniture (and the freight, if specifically 
pledged), are liable for the debt in case the 
voyage or period is completed in safety, but 
the borrower is also, in that event, person- 
ally responsible. See 2 Bla. Com. 457 ; Brett 
v. Van Praag, 157 Mass. 132, 31 N. E. 761. 
It binds not only the ship but her entire 
earnings, as against prior bottomries, mort- 
gages and other loans to the owner or mas- 
ter; The Anastasia, Fed. Cas. No. 347. But 
only, it would seem, in cases in which such 
responsibility has been especially made a 
condition of the bond; Kelly v. Cushing, 48 
Barb. (N. Y.) 269. 

The borrower on bottomry is affected by 
the doctrines of seaworthiness and devia- 
tion; 3 Kent 360; and if, before or after the 
risk on the bottomry bond has commenced, 
the voyage or adventure is voluntarily 
broken up by the borrower, in any manner 
whatsoever, whether by a voluntary aban- 
donment of the voyage or adventure, or by a 
deviation or otherwise, the maritime risks 
terminate, and the bond becomes presently 
payable; The Draco, 2 Sumn. 157, Fed. Cas. 
No. 4,057; 3 Kent 360. But maritime inter- 
est is not recoverable if the risk has not com- 
rnenced. 

But in England and America the estab- 
lished doctrine is that the owners are not 
personally liable, except to the extent of the 
fund pledged which bas come into their 
hands; The Yirgin v. Vyfbius, 8 Pet. (U. 
S.) 538, 554, 8 L. Ed. 1036; 1 Hagg. Adm. 1, 
13. If the ship or cargo be lost, not by the 
enumerated perils of the sea, but by the 
fraud or fault of the borrower or master, 
the hypothecation bond is forfeited and must 
be paid. 

The risks assumed by the lender are usual- 
ly such as are enumerated in the ordinary 
policies of marine insurance. If the ship be 
wholly lost in consequence of tbese risks, the 
lender, as before stated, loses his money; but 
the doctrine of constructive total loss does 
not apply to bottomry contracts; 1 Maule & 
S. 30; Pope v. Nickerson, 3 Sto. 465, Fed. 
Cas. No. 11,274. See 13 C. B. 442. 

It is usual in bottomry bonds to provide 
that, in case of damage to the ship (not 
amounting to a total loss) by any of the 
enumerated perils, the lender shall bear his 
proportion of the loss, viz.: an amount 
which will bear the same proportion to the 
whole damage that the amount lent bcars 
to the whole value of the vessel prior to the 
darnage. Unless the bond contains an ex- 
press stipulation to that effect, the lender is 
not entitled to take possession of the ship 
pledged, even when the debt becomes due; 
but be may enforce payment of the debt by 
a proceeding in rem , in the admiralty, 
against the ship; under which she may be 
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arrested, and, in pursuance of a decree of 
the court, ultimately sold for the payment 
of the amount due. And tliis is the ordi- 
nary and appropriate remedy of the lender 
upon bottomry; though* he has also, as a 
general rule, hls remedy by action of cove- 
nant or debt at eommon law upon the bond; 
Tyl. Mar. Loans 7S2. It was held in Mis- 
sissippi that state legislatures have no au- 
thority to create maritime liens, or confer ju- 
risdiction on state courts to enforce such liens 
by proceedings in rem> Such jurisdiction is 
exclusively in the courts of admiralty of 
the Unlted States; Murphcy v. Trade Co., 
49 Ala. 43G; The Belfast, 7 W'all. (U. 
S.) G24, 19 L. Ed. 2GG. 

In entering a decree in admiralty upon a 
bottomry bond, the true rule is to consider 
the sum lent and the maritime lnterest as 
the principal, and to allow common interest 
on that sum frora the time such principal 
became due; The Packet, 3 Mas. 255, Fcd. 
Cas. No. 10,G54. Where money is necessarily 
taken up on bottomry to defray the expenses 
of repairing a partial loss, against which the 
vessel is insured, the underwriter (although 
he has nothing to do with bottomry bond) is 
liable to pay his share of the extra expense 
of obtaining thc money, in that mode, for the 
payment of such expenses; Braalie v. In- 
surance Co„ 12 Pet. (U. S.) 37S, 9 L. Ed. 
1123. 

The lien or privilege of a bottomry bond 
holder, like all other maritime liens, has, 
ordiuarily, preference of all prior and subse- 
quent common-law and statutory liens, and 
binds all prior interests centering in the 
ship; Blaine v. The Charles Carter, 4 Cra. 
(U. S.) 328, 2 L. Ed. 63G. It holds good (if 
reasonable diligence be exercised in enforc- 
ing it) as against subsequent purchasers and 
common-law incumbrancers; but the lien of a 
bottomry bond is not indelible, and, like other 
admiralty liens, may be lost by unreasonable 
delay in asserting it, if the rights of pur- 
chasers or incupibrancers have intervened; 
The St. Jago De Cuba, 9 Wheat. (U. S.) 409, 
G L. Ed. 122; 2 W. & M. 48; 1 Swab. 2G9; 1 
Cliff. 308 ; 5 Rob. Adm. 94. The lien extends 
to the fund recoverable for the ship’s tortious 
destruction; Miller v. O’Brien, 59 Fed. G21. 
The rules under which courts of admiralty 
marshal asscts claimed to be applicable to 
the payment of bottomry and other maritime 
liens and of common-law and statutory liens, 
will be more properly and fully considered 
in the article Maritime Liens, which see. 
But it is proper here to state that, as be- 
tween the holders of two bottomry bonds 
upon the same vessel in respect to different 
voyages, the later one, as a general rule, is 
eutitled to priority of payment out of the 
proceeds of the vessel; 1 Dod. 201; Furniss 
v. The Magouu, Oic. 55, Fed. Cas. No. 5,163. 

Seamen have a lien, prior to tliat of the 
holder of the bottomry bond, for their wages 
for the voyage upon which the bottomry is 


founded, or any subsequent voyage; but the 
owners are also personally llable for such 
wages, and if the bottomry-bond holder is 
compelled to discharge the seamen’s lien, he 
has a resulting right to compensation over 
against the owners, and has been held to 
liave a lien upon the proceeds of the shlp for 
his reimbursemcnt; The Virgin v. Vyfhius, 
S Pet. (U. S.) 538, 8 L. Ed. 103G; 1 Ilagg. 
Adm. G2. And see 1 Swab. 2G1; 1 Dod. 4<_>; 
Blaiue v. The Charles Carter, 4 Cra. (U. S.) 
328, 2 L. Ed. G3G. 

Under the laws of the Unitcd States, bot- 
tomrv bonds are only quasi negotiable, and 
exccpt in cases subject to the principle of 
equitable estoppel, the indorsee takes only 
the payee’s right; The Serapis, 37 Fed. 43G. 

The act of congress of July 29, 1850, de- 
claring bills of sale, mortgages, hypotheca- 
tions, and conveyances of vessels iuvalid 
against persons other than the grantor or 
mortgagor, his heirs and devisees, not hav- 
ing actual notice thereof, unless recorded 
in the office of the collector of the customs 
where such vessel is registered or enrolled, 
expressly providetl that the lien by bottomry 
on any vessel, created during her voyage by 
a loan of money or materials necessary to 
repair or enable such vessel to prosecute a 
voyage, shall not lose its priority or be in 
any way affected by the provisions of that 
act. 

Contracts of bottomry and respondentia 
are so different in different countries that 
when disputes arise they are to be decided 
by the words used in the contract rather 
than by principles of general commercial 
law; O’Brien v. Miller, 1G8 U. S. 2S7, 1S 
Sup. Ct. 140, 42 L. Ed. 4G9. 

Whcre a bottomry bond of an Englisb ves- 
sel was executed in New Orlcans aud the 
charter provided she should be governed by 
American law, the liability was according to 
law of United States; The Wyandotte, 13G 
Fed. 470; affirmed in The Wyandotte, 145 
Fed. 321, 75 C. C. A. 117. 

BOUGHT NOTE. A written memorandum 
of a salc, dclivered, by the broker who effects 
the sale, to the vendee. Story, Ag. § 2S ; 11 
Ad. Sc E. 5S9; S M. & W. S34. 

Bought aud sold notes are made out usu- 
ally at the same time, the former being de- 
livered to the vendee, the latter to the ven- 
dor. When the broker has not cxeeeded hls 
authority, both partics are bound thercby; 
1 C. & P. 3SS; 5 B. & C. 430; 1 Bell, Com. 
(4th ed.) 347, 477. Where the same brokcr 
acts for both partics, the notes must cor- 
respond ; 5 B. & C. 430; 17 Q. B. 103; Suy- 
dam v. Clark, 2 Sandf. (N. Y.) 133. The 
broker, as to this part of the transaction, is 
agent for both parties; 2 II. & N. 210; Cod- 
dington v. Goddard, 1G Gray (Mass.) 442. 
Whether a inemorandutn in the broker’s 
books will eure a disagreement, see 17 Q. B. 
115; 1 II. & N. 4S4; but it is said to be the 
| better opiuion that the signed entry in the 
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broker’s book constitutes the rcal contract 
between the parties; 1 C. P. D. 777; 9 M. & 
W. S02; but it niay be shown that the entry 
was in excess of the broker’s authority; 4 
E. R. Ir. 94; that the bougbt aud sold notes 
do not constitute the contract, sce 17 Q. B. 
115. Where there is a variance between the 
bought and sold notes, and no entry of the 
transaction, tliere is no eontract; 17 Q. B. 
115. A bought note will take the case out of 
the Statute of Frauds, if there is no vari- 
ance; 1G C. B. N. S. 11. See a full discus- 
sion in Benj. Sales § 276; Tiedman, Sales 
§ 79. 

BOUND BAILIFF. A sheriff’s officer, who 
serves writs and makes arrests. He is so 
called because bound to the sheriff for the 
due execution of his oflice. 1 Bla. Com. 345. 

BOUNDARY. Any separation, natural or 
artificial, which marks the confines or line 
of two contiguous estates. 3 Toullier, n. 
171. 

The term 13 applied to Include the objects placed 
or existing at the angles of the bounding Iines, as 
well as those which extend along the lines of sepa- 
ration. 

A natural boundary is a natural object re- 
maining where it was placed by nature. 

A river or stream is a natural boundary, 
and the centre line of the stream is the 
line; Jackson v. Louw, 12 Johns. (N. Y.) 252; 
People v. Seymour, 6 Cow. (N. Y.) 579; 
Ilaye's Ex’r v. Bowman, 1 Rand. (Va.) 417; 
Arnold v. Mundy, 6 N. J. L. 1, 10 Am. Dec. 
35G; Dunlap v. Stetson, 4 Mas. 349, Fed. 
Cas. No. 4,164; State v. Town of Gilmanton, 
9 N. H. 461; 1 Tayl. 136; Morgan v. Reading, 
3 Smedes & M. (Miss.) 366; Browne v. Ken- 
nedy, 5 Harr. & J. (Md.) 195, 9 Am. s Dec. 
503; Hammond v. Ridgely’s Lessee, 5 Harr. 
& J. (Md.) 245, 9 Am. Dec. 522; MacDonald 
v. Morrill, 154 Mass. 270, 2S N. E. 259. 
Where a natural pond is the boundary, the 
line is tiie natural shore; but where an ar- 
tificial pond, the thread of the stream; Wa- 
terman v. Johnson, 13 Pick. (Mass.) 261; 
State v. Towu of Gilmanton, 9 N. H. 461; 
Mansur v. Blake, 62 Me. 3S; Kirkpatrick v. 
Ice Co., 45 Mo. App. 335; Gouverneur v. 
Ice Co., 134 N. Y. 355, 31 N. E. S65, 18 
L. R. A. 695, 30 Am. St Rep. 669; Noyes 
v. Collins, 92 Ia. 566, 61 N. W. 250, 26 L. 
R. A. 609, 54 Am. St. Rep. 571; where a 
meandered lake, the middle thereof; Olson 
v. Huntamer, 6 S. D. 364, 61 i\. W. 479; 
where the seashore, the line is at low water 
mark; Doane v. Willcutt, 5 Gray (Mass.) 335, 
66 Am. Dec. 369; U. S. v. Paclieco, 2 Wall. 
(U. S.) 587, 17 L. Ed. S65; Oakes v. De Lan- 
cey, 133 N. Y. 227, 30 N. E. 974, 28 Am. St. 
Rep. 62S. So where one of the great lakes 
is the boundary; Sloan v. Biemiller, 34 Ohio 
St. 492; or a navigable lake; see Village of 
Wayzata v. Ry. Co., 50 Minn. 438, 52 N. W. 
913. A grant of land bounded by navigable 
• tide-water, carries no title to land belovv 


high water mark; De Lancey v. Piepgras, 63 
Hun 169, 17 N. Y. Supp. 6S1. 

Whore land is bounded by the sea, and 
the latter suddenly recedes, leaving consid- 
erable space uncovered, this new land, under 
the royal prerogative, becomes the proper- 
ty of the king. But if the dcreliction be 
gradual, and by imperceptible degrees, then 
the land gained belongs to the adjacent own- 
er, for de minimis non curat lex; 3 Barn. 
& C. 91, and cases cited. Similarly, where 
a stream forming the noundary between two 
owners gradually changes its course, it con- 
tinues to mark the line; but if the change 
be sudden and immediate, the boundary re- 
maius in the old channel; 2 Bla. Com. 262; 
Collins v. State, 3 Tex.. App. 323, 30 Am. 
Rep. 142; Niehaus v. Shepherd, 26 Ohio St. 
40; Holbrook v. Moore, 4 Neb. 437; Missouri 
v. Kentucky, 11 Wall. (U. S.) 395, 20 L. Ed. 
116. 

An artiftcial boundary is one erected by 
man. 

The ownership, in case of such boundaries, 
must, of course, turn mainly upon circum- 
stances peculiar to each case; 5 Taunt. 20; 
8 B. & C. 259; generally extending to the 
eentre; Child v. Starr, 4 Ilill (N. Y.) 369; 
Warner v. Southworth, 6 Conn. 471. A tree 
standing directly on the line is tbe joint 
property of both proprietors; Griffin v. Bix- 
by, 12 N. H. 454, 37 Am. Dec. 225; other- 
wise, where it only stands so near that the 
roots penetrate; 1 M. & M. 112; 2 Rolle 141. 
Land bounded on a highway extends to the 
centre-line, though a private street; New- 
hall v. Ireson, 8 Cusb. (Mass.) 595, 54 Am. 
Dec. 790; Paul v. Carver, 26 Pa. 223, 67 
Am. Dec. 413; Railroad v. Bingham, 87 Tenn. 
522, 11 S. W. 705; Schneider v. Jacob, 86 
Ky. 101, 5 S. W. 350; Halloway v. South- 
mayd, 64 Hun 632, 1S N. Y. Supp. 707 ; un- 
less the description excludes the highway; 
Jackson v. Hathaway, 15 Johns. (N. Y.) 454, 
8 Arn. Dec. 263; Town of Chatham v. Brai- 
nerd, 11 Conn. 60; Codman v. Evans, 1 Al- 
len (Mass.) 443; 3 Washb. R. P. *635. 

Boundaries are frequently deuoted by mon- 
uments fixed at the angles. In such case 
the connecting lines are always presumed to 
be straight, unless described to be otherwise; 
Allen v. Kingsbury, 16 Pick. (Mass.) 235; 
Baker v. Talbott, 6 T. B. Monr. (Ky.) 179; 
Burrows v. Vandevier, 3 Ohio, 3S2; Nelson 
v. Hall, 1 McLean 519, Fed. Cas. No. 10,107; 
2 Washb. R. P. *632. A practical surveyor 
may testify whether, in his opinion, certain 
marks on trees, piles of stones, or other 
marks on the ground were intended as mon- 
uments of boundaries; Northumberland Coal 
Co. v. Clement, 10 W. N. C. (Pa.) 321. 

The following is the order of importance 
in boundaries: first, the highest regard is 
had to natural boundaries; Redmond v 
Stepp, 100 N. C. 212, 6 S. E. 727; Walrod 
v. Flanigan, 75 Ia. 365, 39 N. W. 645; Morse 
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t. Iiollins, 121 Pa. 537, 15 Atl. 645; Hughes 
v. Cawthorn, 35 Fed. 248; Wood v. Ramsey, 
71 Md. 9, 17 Atl. 563; McAninch v. Freeman, 
69 Tex. 445, 4 S. W. 309; second , to lines 
actually run and corners marked at the time 
of the grant; third, if the ünes aud courses 
of an adjoining tract are called for, the 
lines will he extended, if they are sufficiently 
established, and no other departure from 
the deed is required, preference being given 
to marked lines; fourth , to courses and dis- 
tances; Yanish v. Tarbox, 49 Minn. 26S, 51 
N. W. 1051. 

Courscs and distances give way to monu- 
ments, but they must be of a permanent 
character, and the place where they are at 
the time of the conveyance must be satisfac- 
torily located; Brown v. Morrill, 91 Mich. 
29, 51 N. W. 700; Whitehead v. Itagan, 10G 
Mo. 231, 17 S. W. 307. But this is a mere 
rule of construction; Green v. Horn, 207 N. 
Y. 4S9, 101 N. F. 430. When a description 
in a deed by metes and bounds conilicts \xith 
a description by reference to plats, the for- 
mer governs; Waldin v. Smith, 76 Ia. 652, 
39 N. W. S2. 

Parol evidence is often admissible to iden- 
tify and ascertain the locality of mouuraents 
called for by a description; Waterman v. 
Johnson, 13 Pick. (Mass.) 267; Frost v. 
Spaulding, 19 Pick. (Mass.) 445, 31 Am. Dec. 
150; and where the description is ambiguous, 
the practical construction given by the par- 
ties may be shown; Choate v. Burnham, 7 
Pick. (Mass.) 274. Commpn reputation may 
be admitted to identify monuments, especial- 
ly if of a public or quasi-public nature; 
Grifhn v. Graham, S N. C. 116, 9 Am. Dec. 
619; Harmer v. Morris, 1 McLean, 45, Fed. 
Cas. No. 6,076; Nelson v. Hall, 1 McLean, 
51S, Fed. Cas. No. 10,107; Whitney v. Smith, 
10 N. H. 43; Cravcnson v. Meriwither, 2 A. 
K. Marsh. (Ky.) 15S; Beaty v. Hudson, 9 
Dana (Ky.) 322; Smith v. Shackleford, 9 
Dana (Ky.) 465; Boardman v. Reed, 6 Pet. 
(U. S.) 341, 8 L. Ed. 415; Harriman v. Brown, 
8 Leigh (Va.) 697; McCoy’s Lessee v. Gal- 
loway, 3 Ohio, 2S2, 17 Am. Dec. 591. On a 
conflict of boundaries between deeds from 
the same person, the one that was first ex- 
ecuted controls; Flynn v. Sparks, 11 S. W. 
206, 10 Ky. L. Rep. 960. Where there are 
two conflicting monuments, and one corre- 
sponds with the courses aud distances, that 
one sliould be taken and the other rejected 
as surplusage; Zeibold v. Foster, 118 Mo. 
349, 24 S. W. 155. 

The determination of the boundaries of 
the states is placed by the constitution in 
the supreme court of the United States; 
Rliode Island v. Massachusctts, 12 Pet. (U. 
S.) 657, 9 L. Ed. 1233; id., 4 IIow. (U. S.) 
591, 11 L. Ed. 1116; Virginia v. West Vir- 
ginia, 11 Wall. (U. S.) 39, 20 L. Ed. 67, 
This position was taken by that court 
against the opinion of Chlef Justice Taney, 
who held that a controversy between states, 
Bouv.—25 


or between indivlduals, in relation to the 
boundaries of a state, falls within the prov- 
ince of the court where the suit is brougkt 
to try a right of property in the soil, or any 
other right which is properly the subject 
of judicial cognizance and decision; but not 
a contcst for rights of sovereiguty and juris- 
diction between states over any particular 
territory. This he held to be a political 
question; Rhode Island v. Massachusetts, 12 
Pet. (U. S.) 752, 9 L. Ed. 1233. All the cases 
of boundary disputes between states which 
arose prior to the constitution aud were 
tried under the articles of confederation, by 
courts specially constituted by Congress, are 
collected in 131 U. S. App. II. 

Loug acquiescence in the asscrtion of a 
particular boundary beiween states and the 
exercise of sovereignty within it, should be 
accepted as conclusive; Louisiana v. Missis- 
sippi, 202 U. S. 1, 26 Sup. Ct. 571, 50 U Ed. 
934. 

See Line. 

As to state boundaries, when they are 
rivers, see Avulsiox; Krv'ER. 

B0UNDING 0R ABUTTING. See Abut. 

B0UNTY. An additional benefit conferred 
upon, or a compensation paid to, a class 
of persons. 

It differs from a reward, which Is usually applied 
to a sum paid for the performance of some specific 
act to some person or persons. It may or may not 
be part of a contract. Thus, the bounty offered a 
soldier would seem to be part of the consideration 
for his services. Tbe bounty paid to fishermen ls 
not a consideration for any contract, however. See 
Fowler v. Danvers, 8 Allen (Mass.) 80; Eichelberg- 
er v. Sifford, 27 Md. 320; Abbe v. Allen, 39 How. Pr. 
(N. Y.) 481. 

A premium offered or given to induce 
men to enlist into the public service. Abbe 
v. Allen, 39 How. Pr. (N. Y.) 4S1. 

B0URSE. An exchange. Bourses owe 
their origin to the Jews. The word originat- 
ed at Bruges, where merchants gatkered at 
the house of Van der Bruse; or the word is 
from tlie three purses (bourses) carved on 
the gable of the house where the meetiugs 
werc held. Stock Exchange by Van Ant- 
werp. 

B0UWERYE. A farm. 

BOUWMASTER. A farmer. 

B0VATA TERR/E. As much land as one 
ox can cultivate. Said by somc to be thir- 
teen, by others eightecn, acres in extent. 
Skene; Spelman, Gloss. ; Co. Litt 5 a. 

Bovate is used in expressing a quantity 
of land and meaning one-eighth of a carucate, 
i. c. tlie amount of Iand which can be plougli- 
ed by one ox ; generally about fifteen acres. 
2 Holdsw. Ilist. E. L. 57. See Carucate. 
Both terms seem to be French, and not part 
of the oflicial Latln. Maitl. Domesday and 
Beyond 395. 

B0YC0TT. An organized effort to ex- 
clude a person from business relations with 
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others by persuasion, intimidation and oth- 
er aets which tend to violence, and thereby 
to coerce him, through fear of resulting in- 
jury, to submit to dictation in the manage- 
ment of his affairs. Casey v. Typographical 
Union, 45 Fed. 135, 12 L. R. A. 193, citing 
State v. Glidden, 55 Conn. 46, 8 Atl. 890, 
3 Am. St. Rep. 23. 

In State v. Glidden, 55 Conn. 46, 8 Atl. 
890, 3 Am. St. Rep. 23, it w T as held that to 
threaten or intimidate a person to coinpel 
him against his will to do or abstain from 
doing any act w’hich he has a legal right to 
do, is an unlawful conspiracy. See also 15 

Q. B. D. 476; 23 id. 59S; [1892] A. C. 25; 
[1S93] 1 Q. B. 715; Toledo Ry. Co. v. Penn. 
Co., 54 Fed. 730, 19 L. R. A. 3S7; Carew v. 
Rutherford, 106 Mass. 1, 8 Am. Rep. 287; 
Sherry v. Perkins, 147 Mass. 212, 17 N. E. 
307, 9 Am. St. Rep. 6S9; Lucke v. Clothing 
Cutters, 77 Md. 396, 26 Atl. 505, 19 L. R. A. 
40S, 39 Am. St. Rep. 421; Crump’s Case, 84 
Va. 940, 6 S. E. 620, 10 Am. St. Rep. 895; 
Ilopldns v. Stave Co., 83 Fed. 912, 28 C. C. 
A. 99. The word itself is held in Casey v. 
Typographical Union, 45 Fed. 135, 12 L. R. 
A. 193, to be a threat. Intimidation and 
coercion are its essential elements; Gray v. 
Council, 91 Minn. 171, 97 N. W. 663, 63 L. 

R. A. 753, 103 Am. St. Rep. 477, 1 Ann. Cas. 
172. 

On the other hand it is held that a boy- 
cott is not unlawful, unless attended by 
some act in itself illegal; Bolin Mfg. Co. v. 
Hollis, 54 Minn. 223, 55 N. W. 1119, 21 L. 
R. A. 337, 40 Am. St. Rep. 319; Longshore 
Printing & Pub. Co. v. Howell, 26 Or. 527, 
3S Pac. 547, 28 L. R. A. 464, 46 Am. St. Rep. 
640; that an aet lawful in itself is not 
converted by a bad motive into an unlawful 
or tortious act; Allen v. Flood, [1S98] A. C. 1. 

A product may be the subject of a boy- 
eott; Purvis v. Local No. 500, United Broth- 
erhood of Carpenters & Joiners, 214 Pa. 348, 
63 Atl. 5S5, 12 L. R. A. (N. S.) 642, 112 Am. 
St. Rep. 757, 6 Ann. Cas. 275; Purington v. 
Hinchiiff, 219 111. 159, 76 N. E. 47, 2 L. R. A. 
(N. S.) 824, 109 Am. St. Rep. 322; Loewe v. 
Lawlor, 20S U. S. 274, 28 Sup. Ct. 301, 52 L. 
Ed. 488, 13 Ann. Cas. 815; and combinations 
for this purpose both on the part of dealers 
to compel one in the same business to join 
their association and of labor unions to force 
an employer to submit to their terms are usu- 
ally in the United States held illegal; Pur- 
ington v. Hinchlifif, 219 111. 159, 76 N. E. 47, 
2 L. R. A. (N. S.) 824. 109 Am. St. Rep. 322; 
Purvis v. Local No. 500, United Brotherhood 
of Carpenters & Joiners, 214 Pa. 348, 63 
Atl. 585, 12 L. R. A. (N. S.) 642, 112 Am. St. 
Rep. 757, 6 Ann. Cas. 275, where it was held 
“a man’s business is his property, and to pnt 
one in actual fear of its loss or of injury to 
his business is often no less potent in co- 
ercing than fear of violence to his person,” 
citing Plant v. Woods, 176 Mass. 492, 57 N. 


E. 1011, 51 L. R. A. 339, 79 Am. St. Rep. 
330. 

In Allen v. Flood, [1S98] A. C. 1, it is said 
that workmen have an equal right of proper- 
ty in their labor, to dispose of it as they 
please, limited only by the equal right of the 
employer to do the same; that as each work- 
man and all of them had a right to refuse to 
work if his demauds were not acceded to, 
it could be in no sense eoercion to put the 
employer to an election; and because the 
incidents of the situation made it to his 
interests to accede to the demand made so 
that (unless he was williug to assume the 
resulting loss) he had no real option in the 
rnatter, his yielding was no proof of intimi- 
dation. It was further said: “In every such 
case the controlling inquiry is one of means, 
and these can never be unlawful, if what 
was in fact done marks an exercise of a 
right, or a declaration of a purpose to do 
that wliich is not of itself unlawful.” 

In Quinn v. Leathem, [1901] A. C. 495, 
Allen v. Flood is distinguished, and it is 
held that a conspiracy to injure, if there be 
damage, gives rise to civil liability; that an 
oppressive combination differs widely from 
an invasion of civil rights by a single person; 
that if wrongfui interference with a man’s 
liberty of action is iutended to injure, and 
in fact damages a third person, such third 
person has a remedy by an action; and that 
annoyance and coercion by many may be 
aetionable, wbere like conduct on "the part 
of one person w T ould not be so. This case 
approves Temperton v. Russel, [1893] 1 Q.' B. 
715. In Loewe v. Lawdor, 20S U. S. 274, 28 
Sup. Ct. 301, 52 L. Ed. 4SS, 13 Ann. Cas. 815, 
a combination to boycott a manufactured 
product was held to fall within tbe class 
of restraints of trade prohibited by the fed- 
eral anti-trust act. 

In Gompers v. Stove & Range Co., 221 U. 

S. 437, 31 Sup. Ct. 492, 55 L. Ed. 797, 34 L. 
R. A. (N. S.) 874, It is said: “Courts dififer 
as to what constitutes a boycott that may be 
enjoined. All hold that tbere must be a con- 
spiracy causing irreparable damage to tbe 
business or property of the complainant. 
Some hold that a boycott against the com- 
plainant by a combination of persons not im- 
mediately connected wdth him in business 
may be restrained. Others hold that the sec- 
ondary boycott can be enjoined where the 
conspiracy extends not only to injuring the 
complainant, but secondarily coerces or at- 
tempts to coerce his customers to refrain 
from dealing with him, by threats that un- 
less they do, they themselves w r ill be boy- 
cotted. Others hold tbat no boycott can be 
enjoined, unless there are acts of physical 
violence, or intimidation caused by threats 
of physical violence.” 

The publication of letters, circulars and 
printed rnatter may constitute a means 
whereby a boycott is unlawfully continued, 
and their use for such purpose may amount 
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to a violation of the injunction; Reynolds 
v. Davis, 198 Mass. 300, 84 N. E. 457, 17 L. 
R. A. (N. S.) 162; Sherry v. Perkins, 147 
Mass. 212, 17 N. E. 307, 9 Am. St. Rep. 689; 
Brown v. Pharmacy Co., 115 Ga. 452, 41 S. 
E. 553, 57 L. R. A. 547, 90 Am. St. Rep. 126; 
Lohse Patent f Door Co. v. Fuelle, 215 Mo. 
421, 114 S. W. 997, 22 L. R. A. (N. S.) 607, 
128 Am. St. Rep. 492; Thomas v. R. Co., 62 
Fed. 803; Continental Ins. Co. v. Board, 67 
Fed. 310; Beck v. Protective Uniou, 118 
Mich. 527, 77 N. W. 13, 42 L. R. A. 407, 74 
Am. St. Rep. 421; Barr v. Trades Council, 
53 N. J. Eq. 102, 30 At). SSl. See, also, 
Ludwig v. West Tel. Co., 216 U. S. 156, 30 
Sup. Ct. 2S0, 54 L. Ed. 423; Bitterman v. 
R. Co., 207 U. S. 200, 2S Sup. Ct. 91, 52 L. 
Ed. 171; Scully v. Bird, 209 U. S. 4S9, 28 
Sup. Ct. 597, 52 L. Ed. S99. (These cases 
are cited in the opinion. Gompers v. Stove 
& Range Co., 221 U. S. 43S, 31 Sup. Ct. 492, 
55 L. Ed. 797, 34 L. R. A. [N. S.] 874.) 

One who is under uo iontract relation to 
another may without question withdraw 
from business relatious with that other. 
Tiiis includcs the right to cease to deal not 
only with the individual who may be pur- 
suing a course deemed by him detrimental, 
but with all who, by their patronage, aid in 
the maintenance of the objectionable poli- 
cies; J. F. Parkinson Co. v. Building Trades 
Council, 154 Cal. 581, 98 Pac. 1027, 21 L. 

R. A. (N. S.) 550, 16 Ann. Cas. 1165, where 

it was held that if the workmen violated 
no right of the company by refusing to 

work for it, they violated none by refusing 

to work for contractors who used material 
bought of it To the same effect, [1S92] A. 
C. 25; National Protective Ass’n of Steam 
Fitters & Helpers v. Cumming, 170 N. Y. 
315, 63 N. E. 369, 5S L. R. A. 135, SS Am. 
St. Rep. 648; Clemmitt v. Watson, 14 Ind. 
App. 38, 42 N. E. 367; Cote v. Murphy, 159 
Pa. 420, 28 Atl. 190, 23 L. R. A. 135, 39 Am. 
St. Rep. 680; Macauley v„ Tierney, 19 R. I. 
255, 33 Atl. 1, 37 L. R. A. 455, Òl Am. St. 
Rep. 770; Bohn Mfg. Co. v. Hollis, 54 Minu. 
223, 55 N. W. 1119, 21 L. R. A. 337, 40 Am. 
St. Rep. 319; Payne v. R. Co., 13 Lea (Tenn.) 
507, 49 Am. Rep. 666; Ileywood v. Tillson, 
75 Me. 225, 46 Am. Rep. 373; Raycroft v. 
Tayntor, 68 Yt. 219, 35 Atl. 53, 33 L. R. A. 
225, 54 Am. St. Rep. SS2; State v. Yan Pelt, 
130 N. C. 633, 49 S. E. 177, 0S L. R. A. 700, 
1 Ann. Cas. 495; Lindsay & Co. v. Federa- 
tion of Labor, 37 Mont. 204, 90 Pac. 127, 1S 
L. R. A. (N. S.) 707, 127 Am. St. Rep. 722; 
[1S9S] A. C. 128. 

On the other hand, it is lield that it is 
unlawful, in an effort to compcl A to yield 
a legitimate benefit to B, for B to demand 
that C withdraw his patronage from A un- 
der penalty of losing B’s services or patron- 
age to which he has no contract right; 
Thomas v. Ry. Co., 02 Fed. S03; id., 4 Inters. 
Com. Rep. 7S8; Ilopkins v. Stave Co., S3 
Fed. 912, 2S C. C. A. 99, 49 U. S. App. 709; 


Yegclahn v. Guntner, 167 Mass. 92, 44 N. E. 
1077, 35 L. R. A. 722, 57 Am. St Rep. 4±3; 
Beck v. Protective Unlon, 118 Mich. 497, 77 
N. W. 13, 42 L. R. A. 407, 74 Am. St. Rep. 
421; Gray v. Building Trades Council, 91 
Minn. 171, 97 N. W. 663, 03 L. R. A. 753, 103 
Am. St. Rep. 477, 1 Ann. Cas. 172; Barr v. 
Trades Council, 53 N. J. Eq. 101, 30 Atl. 881; 
Lucke v. Clothing Cutters & Trimmers’ As- 
sembly, 77 Md. 390, 20 Atl. 505, 19 L. R. A. 
408, 39 Am. St. Itep. 421; Jackson v. Stan- 
field, 137 Ind. 592, 36 N. E. 345, 37 N. E. 
14, 23 L. It. A. 5SS; Crump’s Case, 84 Ya. 
927, 6 S. E. 020, 10 Am. St. Rep. 895; [1901] 
A. C. 495. 

The term seems to have been derlved from an 
lncident that occurred In Ireland. Captaln Boycott, 
an Engllshman, who was agent of Lord Earne and 
a farmer of Lough Mask, served notlces upon the 
lord’s tenants, and they ln turn, with the sur- 
rounding populatlon, resolved to have nothlng to do 
with him, and, as far as they could prevent lt, not 
to allow any one else to have. Hls life appeared 
to be in danger, and he had to claim pollce protec- 
tion. Hls servants fled from him, and the awful 
sentence of excommunlcation could hardly have 
rendered hlm more helplessly alone for a tlme. No 
one would work for him, and no ODe would supply 
him with food. He and hls wife were compelled to 
work in thelr own flelds wlth the shadows of armed 
constabulary ever at their heels; Justln MacCar- 
thy’s "England under Gladstone." See State v. 
Glidden, 55 Conn. 46, 8 Atl. 890, 3 Am. SL Rep. 23; 
18 L. R. Ir. 430. 

Combinations, in the nature of boycotts, 
which have been held to be unlawful conspir- 
acies are: To compel a membcr of a labor 
union to pay a fine assessed against him for 
working in a mill witli steam machiuery by 
preventing his obtaining employment; 5 Cox, 
C. C. 162; to obstruct an employef in the con- 
duct of liis business; People v. Petheram, 64 
Micü. 252, 31 N. W. 1SS; 10 Cox, C. C. 592; 
to coerce an employer to couduct his business 
with referenee to apprentices and delinqüent 
members according to the dernand of the 
union, by injuring his business through no- 
tices to customers and material men that 
dealings with him would be followed by.slm- 
ilar measures against them; Moores & Co. 
v. Bricklayers’ Union, 23 Wkly. L. B. (Ohio) 
48; to prevent the employment of a grauite 
cutter declared by a labor union to be a 
“scab”; State v. Stewart, 59 Vt. 273. 9 Atl. 
559, 59 Am. Rep. 710; State v. Donaldsou, 
32 N. J. L. 151, 90 Am. Dcc. 649; to compel 
an employer to discharge non-union meu; 
State v. Glidden, 55 Conn. 46. S Atl. 890, 3 
Am. St. Rep. 23; People v. Wilzig, 4 N. Y. 
Crim. Rep. 403; People v. Kostka, id. 429; 
Pcople v. Smith, 5 N. Y. Crirn. Rep. 509; to 
induec employC'S to leave their employment 
and prevent others froiu entering it; Walker 
v. Cronin, 107 Mass. 555; to induce workmen 
to quit in a body to enforee the demaiuls of 
a labor union; Old Dominion S. S. Co. v. 
McKenna, 30 Fed. 4S; to parade in front of 
a factory with banners to induee workmen 
to keep away: Sherry v. I'erkins, 147 Mass. 
212, 17 N. E. 307, 9 Am. St. Rep. 6S9. Com- 
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binations to prevent the sale of a manufac- 
tured product except upon conditions witli 
which the manufacturer does not wish to 
comply; Purington v. Ilinchliff, 219 111. 159, 
76 N. E. 47, 2 L. R. A. (N. S.) S24, 109 Am. 
St. Rep. 322; or to force a business man to 
conform his prices to those of an associa- 
tion of others in the same business; Dore- 
mus v. Hennessy, 176 111. GOS, 52 N. E. 924, 
54 N. E. 524, 43 L. R. A. 797, 802, 68 Am. 
St. Rep. 203; or to join are association of 
other men in the same business; Boutwell 
v. Marr, 71 Yt. 1, 42 Atl. 607, 43 L. R. A. S03, 
76 Am. St. Rep. 746; Martell v. White, 1S5 
Mass. 255, G9 N. E 10S5, G4 L. R. A. 260, 102 
Am. St. Rep. 341; W. W. Montague & Co. 
v. Lowry, 193 U. S. 38, 24 Sup. Ct. 307, 
48 L. Ed. 60S; or to unionize his place of 
business; Purvis v. United Brotherhood of 
Carpenters & Joiners, 214 Pa. 348, G3 Atl. 
5S5, 12 L. R. A. (N. S.) G42, 112 Am. St. Rep. 
757, 6 Ann. Cas. 275; Loewe v. Lawlor, 20S 
U. S. 274, 28 Sup. Ct. 301, 52 L. Ed. 488, 
13 Ann. Cas. 815; are illegal means of en- 
forcing a boycott; and so it is held are any 
combinations to secure action which essential- 
ly obstructs the free flow of commerce be- 
tween the states or restricts, in that regard, 
the liberty of a trader to engage in business; 
Loewe v. Lawlor, 20S U. S. 274, 28 Sup. Ct. 
301, 52 L. Ed. 4SS, 13 Ann. Cas. S15; an 
agreement by shipowners, in order to secure 
a carrying trade exclusively for themselves, 
that agents of members should be prohibited 
upon pain of dismissal from acting in the in- 
terests of competing shipowners; [1892] A. C. 
25; a combination of retailers binding the 
members to refuse to purchase of wholesal- 
ers who should sell to non-members of the 
combination; Bohn Mfg. Co. v. Hollis, 54 
Minn. 223, 55 N. W. 1119, 21 L. R. A. 337, 40 
Am. St. Rep. 319; an agreement of contrac- 
tors to withdraw their patronage from whole- 
salers selling to a contractor who has conced- 
ed to the demands of his employês for an 
eight hour day; Cote v. Murphy, 159 Pa. 
420, 28 Atl. 190, 23 L. R. A. 135, 39 Am. St. 
Rep. 686; a threat by a railroad company to 
discharge any employê w T ho should deal with 
the plaintiff; Payne v. R. Co., 13 Lea (Tenn.) 
507, 49 Am. Rep. 6G6; a threat by an employ- 
er that he would discharge any laborer who 
rented plaintiff’s house; Ileywood v. Tillson, 
75 Me. 225, 46 Am. Rep. 373. 

To gather around a place of business and 
follow employês to and from work, and to 
collect about their boarding-places with 
threats, intimidation, and ridicule; Murdock 
v. M r alker, 152 Pa. 595, 25 Atl. 492, 34 Am. 
St. Rep. 678; Barnes & Co. v. Typographical 
Union, 232 111. 424, 83 N. E. 940, 14 L. R. A. 
(N. S.) 1018, 13 Ann. Cas. 54; or to con- 
gregate around the entrance to a place of 
business for the purpose of preventing the 
public from entering; Jersey City Printing 
Co. v. Cassidy, 63 N. J. Eq. 759, 53 AtL 230; 


Jensen v. Cooks’ & Waiters’ Union, 39 Wash. 
531, 81 Pac. 10G9, 4 L. R. A. (N. S.) 302; such 
besetting of works is called piclceting (q. v.). 

Boycotts may be restrained by injunction; 
Friedman v. Israel, 26 Fed. 803; Casey v. 
Typographical Union, 45 Fed. 135, 12 L. R. 
A. 193; a violation of which is punishable 
as a contempt; U. S. v. Debs, 64 Fed. 724; 
In re Debs, 15S U. S. 564, 15 Sup. Ct. 900, 
39 L. Ed. 1092; when they are found to be 
unlawful conspiracies; Gray v. Building 
Trades Council, 91 Minn. 171, 97 N. W. 6G3, 
63 L. R. A. 753, 103 Am. St. Rep. 477, 1 Ann. 
Cas. 172; Barr v. Trades Council, 53 N. J. 
Eq. 101, 30 Atl. SSl; and the fact that they 
are such wdll not prevent such remedy where 
they threaten irreparable injury to persons 
or property; Cranford v. Tyrrell, 128 N. Y. 
341, 28 N. E. 514. That the ultimate pur- 
pose of the combination is to secure benefits 
to its members rather than to inflict dam- 
age on a boycotted Dusiness is held to be 
no justiflcation; Erdman v. Mitchell, 207 Pa. 
79, 56 Atl. 327, 63 L. R. A. 534, 99 Am. St. 
Rep. 783. Tlie court cannot look beyond 
the immediate injury to the remote result; 
Purvis v. United Brotherhood, 214 Pa. 348, 
63 Atl. 585, 12 L. R. A. (N. S.) 642, 112 Am. 
St. Rep. 757, 6 Ann. Cas. 275. In their ef- 
forts to better their condition they may in- 
flict more or less damage upon others. But 
these results should be incidental damage 
and inconvenience consequent on the opera- 
tion of general rules, lawful in themselves, 
rather than those which follow a specific 
intent and immediate purpose of injury to 
others in order that good may ultimately 
come to themselves. The doctrine that the 
end justifles the means has no place in a 
condition of society w T here law prevails; Cur- 
ran v. Galen, 152 N. Y. 33, 46 N. E. 297, 37 
L. R. A. 802, 57 Am. St. Rep. 496; Plant 
v. Woods, 176 Mass. 492, 57 N. E. 1011, 51 
L. R. A. 339, 79 Am. St. Rep. 30, where it 
was said that the right to be free from 
molestation must be considered as well as 
tliat of bettering a class condition, per O. W. 
Holmes, Jr., C. J. 

On the other hand, where the publication 
of a libelous circular for the purpose of 
creating a boycott was sought to be en- 
joined, it was held that the court cannot, by 
injunction interfere with the constitutional 
right freely to speak or write; Marx v. Haas 
Jeans Clothing Co. v. Watson, 168 Mo. 133, 
67 S. W. 391, 56 L. R. A. 951, 90 Am. St 
Rep. 440; and for the same offense, an in- 
junction w T as refused on the ground that 
the plaintiffs had no property right in the 
trade of any particular person. In several 
states there are statutes on the subject, some 
of them rnerely declaratory of the common 
law, and others, more drastic, which extend 
the doctrine to new acts and circumstances. 

See, generally, Moses, Strikes; Stimson’s 
Handbook of Labor Law in the U. S.; 
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Combination ; Labor Union; Blacklisting ; 
Conspieacy; Malice; Motive; Uestraint of 
Tbade; Strike. 

BOZERO. In Spanish Law. An advocate; 
one who pleads the causes of others, either 
suing or defending. Las Partidas , part 3, 
tit. v. 1. 1-0. 

Called also abogado . Amongst other classes of 
persons excluded from this oCQce are minors under 
seventeen, the deaf, the dumb, friars, women, and 
infamous persons. White. New Rec. 274. 

BRANCH. A portion of the descendants 
of a person, who trace their descent to soine 
common ancestor, who is himself a descend- 
ant of such person. 

The whole of a genealogy is often called the gen- 
ealogical tree; and sometimes it is made to take 
the form of a tree, which is in the flrst place divid- 
ed into as many branches as there are children, aft- 
erwards into as many branches as there are grand- 
chiidren, then great-grandchildren, etc. If, for ex- 
ample, it be desired to form the genealogical tree of 
Peter’s family, Peter will be made the trunk of the 
tree; if he has had two children, John and James, 
their names wili be written on the flrst two branch- 
es, which will themselves shoot out into as many 
smaller branches as John and James have children ; 
from these others proceed, till the whole family is 
represented on the tree. Thus the origin, the ap- 
plication, and the use of the word branch in gene- 
alogy will be at once perceived. 

BRANDING. An ancient mode of punish- 
ment by inflicting a mark on an offender 
with a hot iron. It is generally disused in 
civil law, but is a recognized punishment for 
some military offences. 

It is also used with reference to the mark- 
ing of cattle for the purpose of identification. 
See Animal. 

BRANKS. An instrument of punishment 
formerly made use of in some parts of Eng- 
land for the correction of scolds, which it 
was said to do so effectually and so very 
safely that it was looked upon by Dr. Plotts, 
in his History of Staffordshire, p. 3S9, “as 
much to be preferred to the ducking-stool, 
which not only endangers the health of the 
party, but also gives the tongue liberty ’twixt 
every dip, to neither of which is this liable; 
it brings such a bridle for the tongue as not 
only quite deprives them of speech, but brings 
shame for the transgression and humiliation 
thereupon before it is taken off.” 

BRASS KNUCKLES. A weapon worn on 
the hand for the purposes of offence or de- 
fence, so made that in hitting with tlie fist 
considerable damage is inflicted. 

It is called “brass knuckles” becausc it 
was originally made of brass. The term is 
now used as the name of the weapon with- 
out reference to the inetal of which it is 
made; Patterson v. State, 3 Lea (Tenn.) 575. 

BREACH. In Cofltracts. The violation of 
an obligation, engagement, or duty. 

A continuing breaeh is one where the con- 
dition of things constituting a breach con- 
tinues during a period of time, or where the 
acts constituting a breach are repeated at 


brief intervals; F. Moore 242; Holt 17S; 

2 Ld. Itaym. 1125. 

The right to resclnd a contract for non- 
performance is a remedy as old as tlie law 
of contract itself. When the contract is en- 
tire— indivisible—the right is unquestioned. 
The undertakings on the one side and on 
the other are dependent, and performance 
by the one party cannot be enforced by the 
other without performance or a tender of 
performance on his own part ; Norriugton 
v. Wright, 115 U. S. 1SS, C Sup. Ct 12, 29 
L. Ed. 3GG. In that case plaintiff agrced 
to ship 5,000 tons of rails at tlie rate of about 
1,000 tons a month beginning in February, 
and the whole contract to be shipped before 
the first of August of the same year. Only 
400 tons were sbipped in February and SS5 
in Marcb, and it was held that the failure 
to fulfill the contraet in respect to these first 
two installments justified the rescission of the 
whole contract, provided that the defendants 
distinetly and seasonably asserted their right 
to resciud; and the fact that tbe defendants 
had aecepted the shipment of 400 tons in 
February was no waiver of this right, be- 
cause it took place without notice or means 
of knowledge that the stipulated quantity 
had not been shipped in February. An Eng- 
lish case in 1S59 allowed rescission on the 
ground of insufiicient delivery of the first 
installinent of an iron contract; 5 II. & N. 
19. Where on a year’s contract for furnish- 
ing eoke, payment to be made on the twen- 
tieth of each month for the deliveries of the 
preceding month, it was held that there 
might be a breaeli of the eontract on the 
twenty-third of the month, if tlie sum were 
still unpaid; Hull Coal & Coke Co. v. Coal 
& Coke Co„ 113 Fed. 25G, 51 C. C. A. 213. 
The supreme court of Michigan has decided, 
in a contract to deliver wood in installments, 
that a refusal to pay for the tliird install- 
ment was not such a breach as to excuse the 
defendant from making further deliveries, on 
the ground that the defendant’s refusal to 
pay did not evince an intention no longer to 
be bound by the contract; West v. Beelitel, 
125 ISIich. 144, S4 N. W. G9, 51 L. R. A. 791. 
This case is distinguished from Norrington 
v. Wright, sitpra , in that the latter was a 
breach for non-delivery aud the Michigan 
case was a breaeh for non-payment. 

In Iowa it was held that a failure to pay 
for a shipment of coal within thirty daj’s, 
as agreed in a contract for the shipment of 
a eertain amount in quantities as ordered, 
does not go to the whole consideration of the 
contract, and does not therefore give the 
right to rescind; Osgood v. Bauder, 75 Ia. 
550, 39 N. W. SS7, 1 L. R. A. G55 ; contra , 
Ross-Meehan Foundry Co. v. Wheel Co., 113 
Tenn. 370, S3 S. W. 1G7, GS L. R. A. S29, 3 
Ann. Cas. S9S; and in New Jersey a failure 
to deliver the first installment of goods on 
a coutract for delivery in installments does 
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not justify a reseission by-the buyer; Gerli 
v. Silk Mfg. Co., 57 N. J. L. 432, 31 Atl. 401, 
30 L. R. A. 61, 51 Am. St. Rep. 611. Acts 
indicating an intention to abandon a con- 
tract justify tbe aggrieved party in rescind- 
ing, but mere breach in performance, with- 
out repudiation, cannot warrant rescission; 
9 C. P. 20S; [1900] 2 Ch. 29S. Where one 
party to a contract is guilty of a breach, the 
other party is at liberty to treat the contract 
as broken and desist from any further ef- 
fort on his part to perform. Such an aban- 
donment is not technically a rescission of the 
contract, but rnerely au acceptance of the 
situation which the wrongdoing of the other 
party has brought about; Anvil Min. Co. v. 
Humble, 153 U. S. 540, 14 Sup. Ct 876, 38 L. 
Ed. 814; Pierce v. R. Co., 173 U. S. 1, 19 
Sup. Ct 335, 43 L. Ed. 591 ; Roehm v. Horst, 
178 U. S. 14, 20 Sup. Ct. 7S0, 44 L. Ed. 953. 
It has been held that when a contract is 
repudiated by one party, and the other party 
has not elected to treat such a repudiation 
as a breach, the latter is not excused from 
continuing to perform on his part; Smith 
v. Banking Co., 113 Ga. 975, 39 S. E. 410. 

Where the agreement is mutual and de- 
pendent, and one party fails to perform his 
part, the other party may treat it as rescind- 
ed; South Texas Telephone Co. v. Hunting- 
ton (Tex.) 121 S. W. 242; and he is not bound 
to tender performance; Hollerbach & JNIay 
Contract Co. v. Wilkins, 130 Ky. 51, 112 S. 
W. 1126. The abandonment of a ship is a 
renunciatiou of the contract of affreight- 
ment; The Eliza Lines, 199 U. S. 119, 26 
Sup. Ct. 8, 50 L. Ed. 115, four judges dis- 
senting. Where one party to a contraet re- 
fuses, by anticipation, to perform the con- 
tract, the other party may consider it a 
breach and sue immediately; Hochster v. 
De la Tour, 2 El. & Bl. 678. In Frost v. 
Knight, 7 Ex. 111, defendant had promised 
to marry plaintiff as soon as his father 
should die. While his father was yet alive, 
he absolutely refused to marry plaintiff; it 
was held that an action would lie during the 
father’s lifetime. In 17 Q. B. 127, it was 
held that upon the defendant railroad com- 
pany giving notice to plaintiff that it would 
not receive any more of its chairs, it might 
sue for the breach without tendering the 
goods. In 16 Q. B. Div. 467, it was held that 
where one party by anticipation refuses to 
perform the contract, it entitled the other 
party, if he pleased, to agree to the contract 
being put an end to. In Dingley v. Oler, 117 
U. S. 502, 6 Sup. Ct. 850, 29 L. Ed. 9S4, the 
court considered the cases, but declined to 
decide whether or not the rule should be 
maintained as applicable to the class of cases 
to which the one then before it belonged; 
and said it has been called in England a 
“novel doctrine” and has never been applied 
in that court. 

The cases of Foss-Schneider Brewing Co. 


v. Bullock, 59 Fed. 87, 8 C. C. A. 14, and 
Edward Hines Lumber Co. v. Alley, 73 Fed. 
603, 19 C. C. A. 599, followed Hochster v. De 
la Tour. In Horst v. Roehm, S4 Fed. 569, 
Dallas, J., was of opinion that the question 
was an open one, so far as the supreme court 
was concerned, and followed the ruling of 
Judge Lowell in Dingley v. Oler, 11 Fed. 372, 
supported by the two federal cases last above 
mentioned. He considered that Judge Lowell 
had answered the argument of the court in 
Daniels v. Newton, 114 Mass. 530, 19 Am. 
Rep. 3S4; and concurred with him in think- 
ing that the cases which follow the English 
rule are “founded in good sense, and rest 
on strong grounds of convenience however 
difficult it may be to reconcile them with the 
strictest logic.’' 

Wallace, C. J., in INIarks v. Van Eeghen, 
85 Fed. S53, 30 C. C. A. 208, considered that 
Dingley v. Oler, 117 U. S. 490, 6 Sup. Ct. 
S50, 29 L. Ed. 9S4, was a dictum , and that 
there was an overwhelming preponderance of 
adjudication in favor of the doctrine of Iloch- 
ster v. De la Tour. He cited also Nichols 
v. Steel Co., 137 N. Y. 471, 33 N. E. 561; 
Kalkhoff v. Nelson, 60 Minn. 2S4, 62 N. W. 
332; Davis v. School-Furniture Co., 41 W. 
Va. 717, 24 S. E. 630. 

In Roehm v. Horst, 178 U. S. 1, 20 Sup. 
Ct. 7S0, 44 L. Ed. 953, 4 Ann. Cas. 406, the 
court reviewing the English and American 
cases, held that, upon such breach, the oth- 
er party may cousider himself absolved from 
any future performance, and either sue im- 
mediately, or wait till the time when the aet 
was to be done, still holding the contract as 
prospectively binding for the exercise of his 
option. 

In The Eiiza Lines, 199 U. S. 119, 26 Sup. 
Ct. S, 50 L. Ed. 115, 4 Ann. Cas. 406, Holmes, 
J., said: “A repudiation of a contract, 
amounting to a breach, warrants the other 
party in going no further in performance 
on his side. Roehm v. Horst, 178 U. S. 1, 20 
Sup. Ct. 780, 44 L. Ed. 953, 4 Ann. Cas. 406.” 

The rule adopted in Roehm v. Horst, 178 
U. S. 1, 20 Sup. Ct. 7S0, 44 L. Ed. 953, 4 Ann. 
Cas. 406, was applied in John A. Roebling’s 
Sons’ Co. v. Fence Co., 130 111. 660, 22 N. E. 
518; Windmuller v. Pope, 107 N. Y. 674, 14 
N. E. 436; id., 12 N. Y. St. Rep. 292; Hock- 
ing v. Hamilton, 158 Pa. 107, 27 Atl. S36; 
McCormick v. Basal, 46 Ia. 235; Davis v. 
Furniture Co., 41 W. Va. 717, 24 S. E. 630; 
Remy v. Olds, SS Cal. 537, 26 Pac. 355; 
Kurtz v. Frank, 76 Ind. 594, 40 Am. Rep. 275. 

The renunciation must be unequivocal and 
absolute; and must be acted upon by the oth- 
er parties and must termiuate the entire con- 
tract; [1900] 2 Ch. 298; John A. Roebling’s 
Sons’ Co. v. Fence Co., 130 111. 660, 22 N. 
E. 518. It does not operate as a resclssion 
of the contract, because one party alone can- 
not rescind; but the other party may adopt 
such renunciation with the effect that the 
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cootract is at an end, except for the purpose 
of bringing an aetion for the damages conse- 
quent upon the renunciation ; [1910] 2 Ch. 

248. The rule in Hoehster v. De la Tour was 
disapproved in Daniels v. Newton, 114 Mass. 
530, 19 Am. Rep. 3S4, and Stanford v. Mc- 
Glll, G N. D. 536, 72 N. W. 93S, 3S L. R. A. 
7G0, on elaborate consideration. The rejec- 
tion of the rule in tlie former case was based 
upon its inapplicability to commereial paper, 
but in Roehm v. Ilorst, 17S U. S. 17, 20 
Sup. Ct. 7S0, 44 L. Ed. 953, it was pointed 
out that in that case tlie eonsidcration had 
passed, thcre were no mutual obligations, and 
that such ease did not fail witliin the rea- 
son of the rule, eiting Niehols v. Steel Co., 
137 N. Y. 4S7, 33 N. E. 5G1. 

See Wald’s Anson, Contraets (Willistons 
ed.) 355. 

Where a trust eompany agrees to mahe a 
loan upon a building to be built and later 
repudiates the agreement, a right of aetion 
arises at once and the prospeetive borrower 
need not wait until the building is completed; 
Holt v. Ins. Co., 74 N. J. L. 795, G7 Atl. 11S, 
11 L. R. A. (N. S.) 100, 12 Ann. Cas. 1105. 
In New York it is held that an action will 
not lie at onee where the rnaker of a draft 
deelares he will not pay it on maturity; 
Beneeke v. Haebler, 3S App. Div. 344, 58 N. 
Y. Supp. 1G; and so where an insurance eom- 
pany deeides to limit the amount payable on 
existing polieies; Langan v. Supreme Coun- 
cil, 174 N. Y. 26G, GG N. E. 932; Porter v. 
Supreme Council, 1S3 Mass. 32G, G7 N. E. 
23S; contra, O’Neill v. Supreme Council, 70 
N. J. L. 410, 57 Atl. 4G3, 1 Ann. Cas. 422. 

In a contraet for the purehase of a horse 
in return for personal serviees for a speeified 
period, where the buyer refuses to work, the 
seller may retake the horse; Cleary v. Mor- 
son, 94 Miss. 27S, 4S South. S17; where one 
caneels an order for clothing before it is 
manufaetured, the seller eannot complete the 
manufaeture and sue for the full contraet; 
he is bound to reduce his damages as far 
as possible; Woolf v. Ilamburger, 129 App. 
Div. 8S3, 114 N. Y. Supp. 1S6. 

Though a party has waived a breaeh for 
whieh he could have deelared a forfeiture, he 
may still counterelaim damages for such 
breach; Clark v. West, 193 N. Y. 349, SG N. 
E. 1; neither payments on aeeount, nor per- 
mitting the eontraetor to complete tlie work 
after the specified time, is a, waiver of sueh 
damages; Reading Ilardware Co. v. City of 
New York, 129 App. Div. 292, 113 N. Y. Supp. 
331; nor taking possession of a building be- 
fore eompletion; Mikolajewski v. Pugell, 62 
Mise. 449, 114 N. Y. Supp. 10S4. But where 
the defendant has himself repudiated the 
contraet after the delivery of one installment 
he is barred from setting up the defeetive- 
ness of sueh installment subsequently dis- 
covered; 21 T. L. R. 413. Where govern- 
ment offieials test and aeeept a defective doek 


in ignoranee of such defeets whieh lf known 
w r ould have led to a refusal to accept, the 
government is not preeluded from refusing It 
on subsequent diseovery; U. S. v. Walsh, 115 
Fed. C97, 52 C. C. A. 419. 

An antieipatory breaeh will operate as a 
present breaeh only if aecepted and aeted up- 
on by tlie other party, who may disregard 
it and await the appointed day. If not ac- 
eepted by the other party, the renunciation 
may be witlidrawn before performance is 
due, hut if not withdrawn it ls evidcnce of a 
eontinued intention to that effeet. It oper- 
ates as a continued waiver of all condi- 
tions precedent to the liability for perform- 
ance; Leake, Contract G39. 

As to one endeavoring to persuade a thlrd 
party to break his eontraet, see Injunction. 

In Pleading. Tliat part of the deelaration 
in which the violation of the defendant’s con- 
traet is stated. 

It is usual in assumpsit to introduee the 
statement of the particular breaeh, \vith the 
allegation that the defendant, eontriving and 
fraudulently intending craftily and subtilely 
to deceive and defraud the plaintiff, negleet- 
ed and refused to perform, or performed, the 
partieular aet, eontrary to the previous stip- 
ulation. 

In debt, the breach or cause of aetion 
complained of must proeeed only for the non- 
payment of money previously alleged to be 
payable; and sueh breach is very similar 
whetlier the action be in debt on simple eon- 
traet, speeialty, reeord, or statute, and is 
usually of the following form: **Yet the said 
defendant, altliough often requested so to 
do, liath not as yet paid tlie said sum of 

-dollars, above demanded, nor any part 

thereof, to the said plaintiff, but hath hither- 
to wholly neglected aud refused so to do, 

to the damage of the said plaintiff - 

dollars, and therefore he brings suit,” etc. 

The breaeh must obviously be governed 
by the nature of the stipulation; it ought 
to be assigned in the words of the contraet, 
either negatively or affirmatively, or in words 
wliieh are eoexteusive with its import and 
effeet; Comyns, Dig. Plcader , C, 45; 2 Wms. 
Saund. 1S1 ö, c; Fleteher v. Peek, G Cra. (U. 
S.) 127, 3 L. Ed. 1G2. And see Ilughes v. 
Smitli, 5 Johns. (N. Y.) 16S; Bender v. From- 
berger, 4 Dall. (U. S.) 43G, 1 L. Ed. S9S; 
Craghill v. Page, 2 Hen. & M. (Ya.) 44G; 
Steph. Pl. (And. cd.) 115. 

Wlien thc contraet is in the disjunctive, 
as on a promisè to deliver a horse by a par- 
tieular day, or to pay a sum of rnoney, the 
breaeh ought to be assigned that the de- 
fendant did not do tlie one act nor the oth- 
er; 1 Sid. 440; Hardr. 320; Comyns, Dig. 
Plcadcr, C. 

BREACH 0 F CL0SE. Every unwarrant- 
able entry upon the soil of another is a 
breach of his close; 3 Bla. Com. 209. 
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BREACH 0 F COVENANT. A violation 
of, or a failure to perform the conditions of, 
a bond or covenant. The remedy is in some 
cases by a writ of covenant; in others, by 
an action of debt; 3 Bla. Com. 156. 

BREACH 0 F THE PEACE. A violation 
of public order; the offence of disturbiug 
the public peace. Oue guilty of this ofL'ence 
may be held to bail for his good behavior. 
An act of public indecorum is also a breach 
of tlie peace. The remedy for this oft'ence is 
by indictment. 

Persons who go out on a “strike*’ and then 
linger about the place of their forrner em- 
ployment, hooting at others taking their plac- 
es, may be bound over to keep the peace; 
Com. v. Silvers, 11 Pa. Co. C. R. 481. One 
may disturh the peace while on his own 
premises by the use of violent language to a 
person lawfully there; State v. Brumley, 53 
Mo. App. 126. 

BREACH 0 F PRISON. An unlawful es- 
cape out of prison. This is of itself a mis- 
demeanor; 1 Russell, Cr. 37S; 4 Bla. Com. 
129; 2 Hawk. Pl. Cr. c. 18, s. 1; State v. 
Leach, 7 Conn. 452, 18 Am. Dec. 113. The 
remedy for this offence is by indictment. 
See Escape. 

BREACH 0 F PROMISE OF MARRIAGE. 

See Promise of Maeiuage. 

BREACH 0 F TRUST. The wilful misap- 
propriation, by a trustee, of a thing which 
had been lawfully delivered to him in confi- 
dence. 

The distinctlon between larceny and a breach of 
trust is to be found cbiefly ln the terms or way in 
which the thlng was taken originally into the party’s 
possession; and the rule seems to be, that when- 
ever the article is obtained upon a fair contract not 
for a mere temporary purpose, or by one who is in 
the employment of the deliverer, then the subse- 
quent misappropriation is to be considered as an act 
of breach of trust. This rule is, however, subject 
to many nice distinctions. Lewer v. Com., 6 S. & 
R. (Pa.) 93, 97. It has been adjudged that when the 
owner of goods parts with the possession for a par- 
ticular purpose, and the person who receives them 
avowedly for that purpose has at the time a fraud- 
ulent intention to make use of the possession as a 
means of converting the goods to his own use, and 
does so convert them, it is larceny ; but if the own- 
er part with the property, although fraudulent 
means have been used to obtain it, the act of con- 
version is not larceny; Alison, Princ. c. 12, p. 354. 

In the Year Book 21 Hen. VII. 14, the distinction 
Is thus stated:—' "Pigot. If I deliver a jewel or 
money to my servant to keep, and he flees or goes 
from me with the jewel, is it felony? Cutler said, 
Yes: for so long as he is with me or in my house, 
that which I have delivered to him Is adjudged to 
be in my possession ; as my butler, who has my 
plate In keeping, if he flees with it, It is felony. 
Same law, if he who keeps my horse goes away with 
him. The reason is, they are always in my posses- 
sion. But if I deliver a horse to my servant to ride 
to market or the fair, and he flee with him, it is no 
felony; for he comes lawfully to the possession of 
the horse by delivery. And so it is if I give him a 
jewel to carry to London, or to pay one, or to buy a 
thing, and he flee with it, it Is not felony; for it is 
out of my possession, and he comes lawfully to it. 
Pigot. It can well be ; for the master in these cases 
has an action against hlm, viz.: Detinue, or Ac- 
count,’* See this point fully discussed in Stanford, 


Pl. Cr. llb. 1. See also Year B. Edw. IV. fol. 9 ; 52 
Hen. III. 7; 21 Hen. VII. 15. See Breakino Bitlk. 

BREAKING. Parting or dividing by force 
and violence a solid substance, or piercing, 
penetrating, or bursting througli the same. 

In cases of burglary and housebreaking, 
the rcmoval of any part of the house, or 
of the fastenings provided to secure it, with 
violence and a felonious intent. 

The breaking is actual, as in the above 
case; or constructive, as w T hen the burglar 
or housebreaker gains an entry by fraud, 
conspiracy or threat; Whart Cr. L. 759; 1 
Hale, Pl. Cr. 553; State v. Wiseman, 68 
N. C. 207; Johnston v. Com., 85 Pa. 54, 27 
Am. Rep. 622; Com. v. Lowrey, 158 Mass. 18, 
32 N. E. 940; lifting a latch in order to en- 
ter a building is a breaking; State v. O’Brien, 
S1 Ia. 93, 46 N. W. 861. In England it has 
been decided that if the sash of a window 
be partly open, but not sufficiently so to ad- 
mit a person, the raising of it so as to ad* 
mit a person is not a breaking of the house; 
1 Mood, 178; followed in Com. v. Strupney, 
105 Mass. 5S8, 7 Am. Rep. 556. See People 
v. Dupree, 98 Mich. 26, 56 N. W. 1046. No 
reasons are assigned. It is difficult to con- 
ceive, if this case be law, what further open- 
ing will amount to a breaking. But see 1 
Moody 327, 377; 1 B. & H. Lead. Cr. Cas. 
524. See Burglary. 

It was doubted, under the ancient common law, 
whether the breaking out of a dwelling-house in the 
night-time was a breaking sufficient to constitute 
burglary. Sir M. Hale thinks that this was not 
burglary, because fregit et exivit, non fregit et 
intravit; 1 Hale, Pl. Cr. 654 ; Rolland v. Com., 
82 Pa. 324, 22 Am. Rep. 758 ; see Brown v. State, 55 
Ala. 123, 28 Am. Rep. 693. It may, perhaps, be 
thought that a breaking out Is not so alarming as 
a breaking in, and, indeed, may be a relief to the 
minds of the inmates; they may exclaim, as Cicero 
did of Catiline, Magno me metu liberabis, dummodo 
inter me atque te murus intersit. But this breaking 
was made burglary by the statute 12 Anne, c. 1, § 7 
(1713). The getting tbe head out through a sky- 
light has been held to be a sufficient breaking out of 
a house to complete the crime of burglary; 1 Jebb 
99. The statute of 12 Anne is too recent to be bind- 
ing as a part of the common law in all of the United 
States; 2 Bish. Crim. L. § 99; 1 B. & H. Lead. Cr. 
Cas. 540. 

BREAKING BULK. The doctrine of 
breaking bulk proceeds upon the ground of 
a determination of the privity of the bail- 
ment by the wrongful act of the bailee. 
Thus, where a carrier had agreed to carry 
certain bales of goods, which were delivered 
to him, to Southampton, but carried them 
to another place, broke open the bales, and 
took the goods contained in them feloniously 
and converted them to his own use, the ma- 
jority of the judges held that if the party 
had sold the entire bales it would not have 
been felony; “but as he broke them, and 
took what was in them, he did it without 
warrant,” and so was guilty of felony; Y. 
B. 13 Edw. IV. fol. 9. If a miller steals part 
of the meal, “although the corn was deliv- 
ered to him to grind, nevertheless if he steal 
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It It is feRmy, being taken from the rest;” 1 
Roile, Abr. 73, pl. 1G; Com. v. James, 1 Piek. 
(Mass.) 375. This construction involves the 
absurd consequence of its being felony to 
steal part of a package, but a breach of trust 
to steal the whole. 

In an early case in Massachusetts, it was 
decided that if a wagon-load of goods, con- 
sisting of several packages, is dclivered to 
a eomrnon carrier to be transported in a 
body to a certain place, and he, with a fe- 
lonious intent, separates one entire package, 
wliether before or after the dclivery of the 
other packages, this is a suificient breaking 
of bulk to constitute larceny, without any 
breaking of the package so separated; Com. 
v. Brown, 4 Mass. 5S0. But this decision is 
in direct conflict with the Euglish cases 4 
Thus, where the rnaster and owner of a ship 
steals a package out of several packages de- 
livered him to carry, without removing any- 
thing from the particular package; 1 Russ. 
& R. 92; or whcre a letter-carrier is in- 
trusled \rith two directed envelopes, each 
containing a 5 1. note, and delivers the en- 
velopes, having previously taken out the two 
notes; 1 Den. Cr. Cas. 215; or where a 
drover separates one slieep from a flock in- 
trusted to him to drive a certain distance; 
1 Jebb. 51; this is not a breaking of bulk 
suflicient to terminate the bailment and to 
constitute larceny; 2 Bish. Cr. L. 860, S68. 
The Larceny Act of 1S61 has met the difli- 
culty of deciding this class of cases in Eng- 
land, by providing that a bailee of any chat- 
tel, money, or valuable security, who fraud- 
ulently takes the same, although not break- 
ing bulk, shall be guilty of larceny. 

BREAKING DOORS. Forcibly removing 
the fastenings of a liouse so that a person 
may enter. See Arrest. 

BREATH. In Medical Jurisprudence. The 
air expelled from tlie chest at each expira- 
tion. 

Breathing, though a usual sign of life, is 
not conclusive that a child was wholly born 
alive; as breathing may take place before 
the whole delivery of the mother is com- 
plete; 5 C. & P. 329. See Birtii; Life; In- 

FANTICIDE. 

BREHON LAW. The ancient system of 
Irish law; so named from the judges, called 
Brehons, or Breitheamhuin. Its existence 
has been traced from the earliest period of 
Irish history down to the time of the Anglo- 
Norman invasion. It is still a subject of 
antiquarian research. An outline of the sys- 
tem will be found in Knight’s English Cy- 
clopmdia, and also in the Penny Cyclopmdia. 
See Encyc. Brit. 

BRETHREN. It is used in the sense of 
brother. 

It may be legitimately used in addressing 
mixed numbers, although such use is un- 


usual; it may inelude a daughter; Terry v. 
Brunson, 1 Rich. Eq. (S. C.) 7S. It is so used 
in the Protestant Episc-opal Prayer Book. 

BRETHREN OF TRINITV HOUSE. See 

Elder Bretüren. 

BRETTS AND SCOTTS, LAWS OF THE. 

A code or system of laws in use among the 
Celtic tribes of Scotland down to the begin- 
ning of tlie fourteenth century, and tlien 
abolished by Edward I. A fragment onlv 
is now extant. See Acts of Parl. of Scot- 
Iand, vol. 1, pp. 299-301, Edin. 1S44. It is 
interesting, like the Brehon laws of Ireland, 
in a historical point of view. 

BREVE (Lat. breve , brevis , short). A 
writ. An original writ. Any writ or pre- 
cept issuing from the king or his courts. 

It !s the Latin term which in iaw is translated 
by “writ.” In the Roman law these brevia were ln 
the form of letters; and this form was also glven to 
the early English brevia , and is retained to some 
degree in the modern writs. Spelman, Gloss. The 
name breve was given because they stated brleöy 
the matter in question (rem quce est breviter nar- 
rat). It was said to be “shaped in conformity to a 
rule of law" (formatum ad similitudinem regulce 
juris); because it was requlsite that it should state 
facts against the respondent bringing him within 
the operation of some rule of law. The whole pas- 
sage from Bracton is as follows: **Breve quidem, 
cum sit formatum ad similitudinem regulce juris 
quia breviter et paucis verbis intentionem profer - 
entes exponit, et explanat sicut regula juris rem 
quce est breviter narrat. Non tamen ita breve esse 
debet, quin rationem et vim intentionis contincat. n 
Bracton 413 b, § 2. It is spelled briefc by Brooke. 
Each writ soon came to be distinguished by some 
important word or phrase contained in the brief 
statcment, or from the general subject-matter ; and 
this name was in turn transferred to the form of 
action, in the prosecution of which the wrlt (or 
breve) was procured. Stephen, Pl. 9. See Writ. 
It is used perhaps more frequently in the plural 
(brevia) than in the singular, especially in speak- 
ing of the different classes of writs. 

BREVE INNOMINATUM. A writ contain- 
ing a general statement only of the cause of 
action. 

BREVE NOMINATUM. A writ contaiuing 
a statement of the circumstances of the ac- 
tion. 

BREVE ORIGINALE. An original writ. 

BREVE D E RECTO. A writ of right 
The writ of riglit patent is of the highest 
nature of any in the law. Cowell; Fitzherb. 
Nat. Brev. 

BREVE TESTATUM. A written memo- 
randum introduced to perpetuate the tenor 
of the conveyauce and investiture of lands. 
2 Bla. Com. 307. 

It was prepared after the transaction, and 
depended for its validity upon the testimony 
of witnesses, as it was not sealed. Speiman, 
Gloss. 

In Scotch Law. A similar memorandum 
made out at the time of the transfer, attest- 
ed hy the pares curice and by the seal of 
the superior. Bell, Dict. 

BREVET. In French Law. A warrant 
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granted by government to authorize an in- 
dividual to do something for his own benefit. 

Brevet d'invcntion. A patent. 

In American Law. A commission confer- 
ring on a military officer a degree of rank 
specified in the commission, without, how- 
ever, conveying a right to receive corre- 
sponding pay. See U. S. v. Hunt, 14 Wall. 
(U. S.) 552, 20 L. Ed. 739. 

BREVIA (Lat). Writs. The plural of 
hreve , which see. 

BREVIA ANTICIPANTIA (Lat). Writs 
of prevention. See Quia Timet. 

BREVIA D E CURSU (Lat.). Writs of 
course. See Bbevia Fobmata. 

BREVIA FORMATA (Lat.). Certain 
writs of approved and established form which 
were granted of course in actions to which 
they were applicable, and which could not 
be changed but by consent of the great coun- 
cil of the realm. Bracton 413 ö. 

All original writs, without which an action could 
not anciently be commenced, issued from the chan- 
cery. Many of these were of ancient and established 
form, and could not be altered; others admitted of 
variation by the clerks according to the circum- 
stances of the case. In obtaining a writ, a praecipe 
was issued by the party demandant, directed to the 
proper officer in chancery, stating the substance of 
his claim. If a writ already in existence and en- 
rolled upon the Register was found exactly adapted 
to the case, it issued as of course (de cursu), being 
copied out by the junior clerks, called cursitors. If 
none was found, a new writ was prepared by the 
chancellor and subjected to the decision of the 
grand council, their assent being presumed in some 
cases if no objection was made. In 1250 it was pro- 
vided that no new writs should issue except by 
direct command of the king or the council. The 
clerks, however, it is supposed, still exercised the 
liberty of adapting the old forms to cases new only 
in the instance, the council, and its successor (in 
this respect, at least), parliament, possessing the 
power to make writs new in principle. The strict- 
ness with which the common-law courts, to which 
the writs were returnabre, adhered to the ancient 
form, gave occasion for the passage of the Stat. 
Westm. 2, c. 24, providing for the formation of new 
writs. Those writs which were contained in the 
Register are generally considered as pre-eminently 
brevia formata. 

BREVIA JUDICIALIA (Lat). Judicial 
writs. Subsidiary writs issued from the 
court during tbe progress of an action, or in 
execution of the judgment. 

They were said to vary according to the variety 
of the pleadings and responses of the parties to the 
action ; Bract. 413 b; Fleta, lib. 2, c. 13, § 3; Co. 
Litt. 54 b, 73 b. The various forms, however, be- 
came long since fixed beyond the power of the 
courts to alter them; Barnet v. Ihrie, 1 Rawle (Pa.) 
52. Some of these judicial writs, especially that of 
capias, by a fiction of the issue of an original writ, 
came to supersede original writs entirely, or nearly 
so. See Original Writ. 

BREVIA MAGISTRALIA. Writs framed 
hy the masters in chancery. They were sub- 
ject to variation according to the diversity 
of cases and complaints. Bracton, 413 ö; 
Fleta, lib. 2, c. 13, § 4. 

BREVIA TESTATA. See Bbeve Testa- 

TUM. 


BREVIARIU M ALARICIANU M. A compi- 
lation made by order of Alaric II. and pub- 
lished for the use of his Rornan subjects in 
the year 50G. It contained large excerpts 
from the Theodosian Codex, a few from the 
Gregorianus and Hermogenianus, some post- 
Tlieodosian constitutions, some of the 
tentix of Paulus, one little scrap of Papinian 
and an abridged version of the Institutes of 
Gaius. Maitland, 1 Sel. Essays in Anglo- 
Amer. L. H. 15 (14 L. Q. R. 13). It is also 
known as Lex Romana Visigothornm. It be- 
came the principal, if not the only, repre- 
sentative of Roman law among the Franks. 
id. 

BREVIATE. An abstract or epitome of a 
writing. Ilolthouse. The name is usually 
applied to the famous brief of Mr. Murray 
(afterwards Lord Mansfield) for the com- 
plainant in the case of Penn v. Lord Balti- 
more, 1 Ves. 444. A copy of the original 
printed folio is in the Pennsylvania Histori- 
cal Society and it is reprinted in the Penn- 
sylvania Archives, making volume 16 of the 
Third Series. 

BREVIBUS ET ROTULIS LIBERANDIS. 

A writ or mandate directed to a sheriff, com- 
manding him to deliver to his successor the 
county and the appurtenances, with all the 
briefs, rolls, remembrances, and other things 
belonging to his office. 

BRIBE. The gift or promise, which is ac- 
cepted, of some advantage as the inducement 
for some illegal act or omission; or of some 
illegal emolument, as a consideration for 
preferring one person to another, in the per- 
formance of a legal act. 

BRIBERY. The receiving or offering any 
undue reward by or to any person whom- 
soever, whose ordinary profèssion or busi- 
ness relates to the administration of public 
justice, in order to influence his beliavior 
in office, and to incline him to aet contrary 
to his duty and the known rules of honesty 
and integrity. Co. 3d Inst. 149; 1 Hawk. 
Pl. Cr. c. 67, s. 2; 4 Bla. Com. 139; State 
v. Ellis, 33 N. J. L. 102, 97 Am. Dec. 707; 
Dishon v. Smith, 10 Ia. 212. 

The term bribery now extends further, and in- 
cludes the offence of giving a bribe to many other 
classes of officers; it applies both to the actor and 
receiver, and extends to voters, cabinet ministers, 
legislators, sheriffs, and other classes; 2 Whart. Cr. 
L. § 1858. The offence of the giver and the receiver 
of the bribe has the same naine. For the sake of 
distinction, that of the former—viz.; the briber— 
might be properly denominated actlve bribery; 
while that of the latter—viz.: the person bribed— 
might be called passive bribery. 

Bribery consists in offering a present or 
receiving one; extortion is demanding a fee 
or present by color of office; State v. Pritch- 
ard, 107 N. C. 921, 12 S. E. 50. 

Bribery at elections for members of par- 
liament has always been a crime at common 
law, and punishable by indictment or infor- 
mation. It still remains so in England, not- 
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withstandmg tbe stat. 24 Geo. II. c. 14; 3 
Burr. 1340, 15S9. So is payment or promise 
of payment for votes at an election of an as- 
sistant overseer of a parish; 10 Cox, C. C. 
737. To constitute the offence, it is not nec- 
essary that the person bribed should in fact 
vote as solicited to do; 3 Burr. 123G; or 
even that he should have a right to vote at 
all; both are entirely immaterial; 3 Burr. 
1500; State v. Ellis, 33 N. J. B. 102, 07 Am. 
Dec. 707; or that he acted withont juris- 
diction; People v. Jackson, 101 N. Y. 203, 
84 N. E. G5, 15 L. K. A. (N. S.) 1173, 14 Ann. 
Cas. 243. 

Bribery of a voter consists in the offering 
of a reward or consideration for his vote or 
his failure to vote; Nichols v. Mudgett, 32 
Vt. 54G; State v. Jackson, 73 Me. 01, 40 Am. 
Kep. 342; Walsh v. People, 65 111. 58, 16 
Am. Rep. 560; 15 Q. B. 870. 

An attempt to bribe, though unsuccessful, 
has been held crimiual; U. S. v. Worrall, 2 
Dall. (Pa.) 384, Fed. Cas. No. 1G,7G6, 1 L. Ed. 
42G; 4 Burr. 2500; Co. 3d Inst. 147; State 
v. Ellis, 33 N. J. L. 102, 07 Am. Dec. 707; 
Com. v. Chapman, 1 Va. Cas. 138. In Illinois 
a proposal by an officer to receive a bribe, 
though not bribery, was held to be an indict- 
able misdemeanor at common law; 21 Am. 
L. Reg. 017 (with note by Judge Redfield); 
s. c. Walsh v. People, 65 111. 58, 1G Am. Rep. 
5G0; but it has been held that upon such a 
proposal by an officer, one offering him a 
bribe was not punishable; O’P.rien v. State, 
6 Tex. App. G65. Keeping open house for the 
entertainment of the members of the legisla- 
ture is not bribery; Randall v. News Ass’n, 
07 Mich. 136, 56 N. W. 361. 

On the trial of an officer for bribery for 
taking unlawful fees, a corrupt intent must 
be proved; State v. Pritchard, 107 N. C. 921, 
12 S. E. 50. 

A writing containing a statement that a 
person lias been bribed to testify as a wit- 
ness imputes to such person the crime of 
perjury and is libelous; Atlanta News Pub- 
lishing Co. v. Medlock, 123 Ga. 714, 51 S. E. 
756, 3 L. R. A. (N. S.) 1139; Hillhouse v. 
Dunning, 6 Conn. 391. 

See Lobbyist; Corrupt Practices. 

BRIB0UR. One who pilfers other men’s 
goods; a thief. See 2S Edw. II. c. 1. 

BRIDGE. A structure erected over a riv- 
er, creek, stream, ditch, ravine, or other place 
to facilitate the passage thereof; includiug 
by the term both arches and abutments; 
Board of Chosen Freeholders of Sussex 
County v. Strader, 18 N. J. L. 108, 35 Am. 
Dec. 530; Bardwell v. Town of Jamaica, 15 
Vt. 438; Daniels v. Intendent & Wardens of 
Athens, 55 Ga. 609; and approaches of the 
length of 180 fcet on either side of it; 71 L. 
T. 430; and the roadway over it; 57 L. J. 
Q. B. 280. The embankment contiguous to a 
bridge is a part of it; Morgan County v. 
Glass, 139 Ga. 415, 77 S. E. 5S3. A railway 


viaduct, designed only for the passage of en- 
gines and cars, is not a “bridge,” witliin the 
statutory meaning of that word; Bridge 
Proprietors v. Land & Improvement Co., 1 
Wall. (U. S.) 11G, 17 L. Ed. 571. See Lake 
v. R. Co., 7 Nev. 294; Whitall v. Board of 
Chosen Freeholders of Gloucester County, 40 
N. J. L. 305. 

A bridge may be a street; 26 L. J. Q. B. 
11. It is a public highway; Murphy v. Vil- 
lage of Ft. Edward, 79 Misc. 20G, 140 N. Y. 
Supp. 885. 

Bridges are elther public or private. Public 
bridges are sucb as form a part of the highway, 
common, according to their character as foot, horse, 
or carrlage bridges, to the public generally, wlth or 
without toll ; 2 East 342; though their use may be 
limited to particular occasions, as to scasons of 
flood or frost; 2 Maule & S. 262; 4 Campb. 189. 

They are established elther by legislative authority 
or by dedication. 

By lcgislative authority. By the Great 
Charter (9 Ilcn. III. c. 15), in England, no 
town or freeman can be compelled to make 
new bridges where never any were bcfore, 
but by act of parliament. Under such act, 

! they may be erected and maintained by cor- 
porations chartered for the purpose, or by 
counties, or in whatever other mode may be 
pr^scribcd; Woolrych, Ways 10G. In this 
country it is the practice to charter compa- 
nies for the same purpose, with the right to 
take tolls for their reimbursement; Wil- 
liams v. Turnpike Corporation, 4 Pick. (Mass.) 
341; or to erect bridges at the state's ex- 
pense; or by gcneral statutes to impose the 
duty of erection and maintenance upon 
towns, counties, or districts; Com. v. Com’rs 
of Monroe County, 2 W. & S. (Pa.) 405; 
Sampson v. Goochland Justices, '5 Gratt. 
(Va.) 241; Town of Granby v. Thurston, 23 
Conn. 41G; Nelson County Court v. Washing- 
ton County Court, 14 B. Monr. (Ivy.) 92 ; 
Lobdell v. Inhabitants of New Bedford, 1 
Mass. 153; Hill v. Board of Sup’i's of Liv- 
iugston County, 12 N. Y. 52 ; State v. Town 
of Campton, 2 N. H. 513; Town of Watcr- 
ville v. Kennebec County ComTs, 50 Me. 80. 
In re Saw-Mill Run Bridge, S5 Pa. 1G3 ; State 
v. Titus, 47 N. J. L. 89. For their erection 
the state may take private property, ui>on 
making compensation, as in case of other 
highways; Ang. Ilighw. § S1; the rule of 
damages for land so taken being not its mere 
value for agricultural purposes, but its value 
for a bridge site, minus the benefits derived 
to the owner from the erection; Young v. 
Harrison, 17 Ga. 30. The right to erect a 
bridge upon the land of another may also be 
acquircd by mere parol license, which, when 
acted upon, becomes irrevocable; Ameriseog- 
gin Bridge v. Bragg, 11 N. II. 102 ; Ilall v. 
Boyd, 14 Ga. 1. But see Foster v. Browning, 
4 R. I. 47, G7 Am. Dec. 505. The franchise 
of a toll bridge or ferry may be taken, like 
other property, for a free bridge; West Riv- 
er Bridge Co. v. Dix, G How. (U. S.) 507, 12 
L. Ed. 535; Central Bridge Corporation v. 
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Lowell, 4 Gray (Mass.) 474;" State v. Can- 
terbury, 28 N. H. 195; and, when vested in 
a town or other public corporation, may be 
so taken witkout compensation; Town of 
East Hartford v. Bridge Co., 10 How. (U. S.) 
511, 13 L. Ed. 518. 

A new bridge may be erccted, under legis- 
lative authority, so near au older bridge or 
ferry as to impair or destroy its value, 
without compensation, unless the older fran- 
chise be protected by the terms of its grant; 
Proprietors of Ckarles liiver Bridge v. War- 
ren Bridge, 11 Pet. (U. S.) 420, 9 L. Ed. 773; 
id., 7 Pick. (Mass.) 344; Tkompson v. U. Co., 
3 Sandf. Cli. (N. Y.) G25; Piatt v. Bridge 
Co., 8 Bush (Ky.) 31; Parrot v. Lawrence, 2 
Dill. 332, Fed. Cas. No. 10,772; 21 Can. S. C. 
R. 456; The Binghamton Bridge, 3 Wall.- 
(U. S.) 51, 18 L. Ed. 137; but, unless au- 
thorized by statute, a new bridge so erected 
is unlawful, and may be enjoined as a 
nuisance; 3 Bla. Com. 218; 2 Cr. M. & R. 
432; Norris v. Farmers’ & Teamsters’ Co., 
6 Cal. 590, 65 Am. Dec. 535; Proprietors of 
Charles River Bridge v. Proprietors of War- 
ren Bridge, 11 Pet. (U. S.) 621, 9 L. Ed. 773. 
And if the older franchise, vested in an in- 
dividual or private corporatiou, be protected, 
or be exclusive within given limits, by the 
terms of its grant, the erection of a new 
bridge or ferry, even under legislative au- 
thority, is unconstitutional, as an act im- 
pairing the obligations of contract; Propri- 
etors of Piscataqua Bridge v. New Hamp- 
shire Bridge, 7 N. H. 35; Enfield Toll Bridge 
Co. v. R. Co., 17 Conn. 40, 42 Am. Dec. 716; 
Mayor, etc., of City of Columbus v. Rodgers, 
10 Ala. 37. Seè 21 Can. S. C. R. 456. The 
entire expense of a bridge erected wfithin a 
particular district may be assessed upon the 
inhabitants; Shaw v. Dennis, 5 Gilman (111.) 
405; Tow r n of Granby v. Thurston, 23 Conn. 
416. The absolute control of navigable 
streams in the United States is vested in 
eongress; Miller, Const. 457; but in the ab- 
sence of legislation by congress a state has 
the right to erect a bridge over a navigable 
river within its own limits; Gilman v. Phila- 
delphia, 3 Wall. (U. S.) 713, 18 L. Ed. 96; 
Com. v. Breed, 4 Pick. (Mass.) 460; Works 
v. R. Co., 5 McLean 425, Fed. Cas. No. 
18,046; Dugan v. Bridge Co., 27 Pa. 303, G7 
Am. Dec. 464; People v. R. Co., 15 Wend. 
(N. Y.) 113, 30 Am. *Dee. 33; and so may a 
county; In re Waverly Borough’s Bridge, 12 
Pa. Co. Ct. 669; although in exercising this 
right, care must be taken to interrupt navi- 
gation as little as possible; State v. Inhabit- 
ants of Freeport, 43 Me. 198; Renwick v. 
Morris, 3 Hill (N. Y.) 621; Terre-Ilaute 
Drawbridge Co. v. Halliday, 4 Ind. 36; Com. 
v. Proprietors of New Bedford Bridge, 2 
Gray (Mass.) 339; Columbus Ins. Co. v. Ass’n, 
6 McLean 70, Fed. Cas. No. 3,046; Columbus 
Ins. Co. v. Curtenius, 6 McLean 209, Fed. 
Cas. No. 3,045. 

The erection of a bridge entirely within a 


state across a navigable river running part- 
ly within and partly without the state is not 
a matter so directly connected with inter- 
state commerce as to be under the exclusive 
control of congress, aud in the absence of 
congressional action the state has authority 
to regulate the same; Rhea v. R. Co., 50 
Fed. 16. 

A state has no power to fix tolls on a 
bridge connecting it with another state, 
thereby regulating charges on interstate com- 
merce wfithout the consent of congress or 
the concurrence of such other state. The 
chief justice and three associate justices 
concurred on the ground that concurrent 
acts of the state incorporating the bridge 
company and authorizing it to fix tolls con- 
stituted a contract between the corporation 
and both states which could not be altered 
by one state witkout the consent of the oth- 
er; Covington & Cincinnati Bridge Co. v. 
Com., 154 U. S. 204, 224, 14 Sup. Ct. 1087, 38 
L. Ed. 962. The power of erecting a bridge, 
and taking tolls thereon, over a navigable 
river forming the boundary between two 
states, can only be conferred by the concur- 
rent legislation of boti; President, etc., for 
Erecting a Bridge near Trenton v. Bridge 
Co., 13 N. J. Eq. 46; Dover v. Portsmouth 
Bridge, 17 N. H. 200. 

A bridge is no less a means of commercial 
intercourse than a navigable stream, and the 
state power may properly determine whether 
the interruption to commerce occasioned by 
the bridge be not more than compeusated 
by the facilities wkick it affords. And if 
the bridge be authorized in good faith by a 
state, the federal courts are not bound to 
enjoin it. However, congress, since its 
po\ver to regulate commei*ce is supreme, 
may interpose whenever it may see fit, by 
general or special law T s, and may prevent the 
building of a bridge, or cause the removal 
of one already erected; Gilman v. Philadel- 
phia, 3 Wall. (U. S.) 713, 18 L. Ed. 96; The 
Passaic Bridges, 3 Wall. (U. S.) 782, 16 L. 
Ed. 799; Silliman v. Bridge Co., 4 Blatchf. 
74, Fed. Cas. No. 12,851; Id., 4 Blatchf. 395, 
Fed. Cas. No. 12,S52; The Clinton Bridge, 10 
Wall. (U. S.) 454, 19 L. Ed. 969; or it may 
autkorize the erection of a bridge over a 
navigable river, although it may partially 
obstruct the free navigation; People v. Kelly, 
76 N. Y. 475. So railroads, having become 
the principal instruments of commerce, are 
as much under the control of congress as 
navigable streams, and a railroad bridge 
might be autborized by congress; In re Clin- 
ton Bridge, 1 Woolw. 150, Fed. Cas. No. 
2,900; which has power directly or through 
a corporation created for the purpose to 
construct bridges over navigable waters be- 
tween states, for the purpose of interstate 
commerce by land; Luxton v. Bridge Co., 153 
U. S. 525, 14 Sup. Ct. 891, 38 L. Ed. 808; or 
it may grant suck rights to an existing cor- 
poration; Haeussler v. City of St. Louis, 205 
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Mo. G56, 103 S. W. 1034; the bridge across 
East River between New York and Brooklyn 
is autborized by acts of New York and of 
congress and cannot be declared to be a 
public nuisance, even tbough it may injuri- 
ously afifect the business of a warehouseman 
on the banks of the river above the bridge; 
Miller v. New York, 109 U. S. 385, 3 Sup. 
Ct. 228, 27 L. Ed. 971. See also on the sub- 
ject at large Miller, Const. U. S. Lect. ix. 
For any unecessary interruption the pro- 
prietors of the bridge will be liable in dam- 
ages to the persous specially Injured tkere- 
by, or to have tlie bridge abated as a nui- 
sance, by injunction, though not by indict- 
ment; sucb bridge, although authorized by 
state laws, being in contravention of rights 
secured by acts of cougress regulating com- 
merce; Pennsylvania v. I.ridge Co., 13 IIow. 
(Ü. S.) 51S, 14 L. Ed. 249; 1 W. & M. 401; 
Works v. Junction Railroad, 5 McLean 425, 
Fed. Cas. No. 1S,04G; Columbus Ins. Co. v. 
Bridge Ass’n, G McLean 70, Fed. Cas. No. 
3,04G; Jolly v. Drawbridge Co., G McLean 
237, Fed. Cas. No. 7,441. 

Dedication. The dedication of bridges de- 
pends upon the same principles as the dedi- 
eation of highways, except that their ac- 
ceptance w T ill not be presumed from mere 
use, until they are proved to be of public 
utility; 5 Burr. 2594; State v. Town of Camp- 
ton, 2 N. H. 513; Williams v. Cummington, 
18 Pick. (Mass.) 312; 3 M. & S. 526. See 
Town of Dayton v. Towu of Rutland, 84 
111. 279, 25 Am. Rep. 457; State v. Bridge 
Co., 22 Kan. 438; Higüways. 

Repairs to. At eommon law, all public 
bridges are primâ facie to be repaired by the 
inhabitants of the county, without distinc- 
tion of foot, horse, or carriage bridges, un- 
less they can show T that others are bound 
to repair particular bridges; 13 East 95; 
Baeon, Abr. Bridgcs , p. 533 ; 5 Burr. 2594. 
In this country, the common law not pre- 
vailing, the duty of repair is imposed by 
statute, generally, upon towns or counties; 
State v. Towm of Franklin, 9 Conn. 32; State 
v. Campton, 2 N. II. 513; Ilill v. Livingston 
County, 12 N. Y. 52; Ilouse v. Board of 
Com’rs, G0 Ind. 580, 28 Am. Rep. 657; Town- 
ship bf Newlin v. Davis, 77 Pa. 317; Hedges 
v. Madison County, 1 Gilman (111.) 5G7; Bard- 
well v. Towm of Jamaica, 15 Vt. 43S; Saun- 
ders v. Hathaway, 25 N. C. 402; Watervllle 
v. Kennebec County, 59 Me. S0; McCalla v. 
Multnomah County, 3 Or. 424; Agawam v. 
Ilampden, 130 Mass. 52S; or ckartered cities; 
Shartle v. Minneapolis, 17 Minn. 30S (Gil. 
2S4); Holmes v. Ilamburg, 47 Ta. 34S; except 
that bridges owned by corporations or in- 
dividuals are reparable by tlieir proprletors: 
Williams v. Bridge & Turnpike Corp., 4 
Pick. (Mass.) 341; Ward v. Turnpike Co., 20 
N. J. L. 323; Towusend v. Turnpike Road, 
6 Johns. (N. Y.) 90; Beecher v. Ferry Co., 24 
Conn. 491; and that where the necessity 
for a bridge is created by the aet of an in- 


dividual or corporation in cutting a canal, 
ditch, or railway through a highw\ay, it is 
the duty of the author of such necessity to 
make and repair the bridge; Perley v. Chaud- 
ler, G Mass. 45S, 4 Am. 'Dec. 159; Dygert v. 
Sckenck, 23 Wend. (N. Y.) 446, 35 Am. Dec. 
575; Nobles v. Langly, G6 N. C. 2S7; Penn- 
sylvania R. Co. v.‘ Borough of Irwin, 85 Pa. 
33G; Roberts v. Ry. Co., 35 Wis. G79. When* 
a bridge is rebuilt at county expense, but 
over which it has no control or care and on 
which it expeuds no money thereafter, it 
does not become liable to maintain or repair 
it; Delta Lumber Co. v. Board of Audltors 
of Wayne County, 71 Mich. 572, 40 N. W. 1. 
The parties chargeable must constantly keep 
the bridge in such repair as will make it 
safe and convenient for the service for which 
it is required; Ilawk. Pl. Cr. c. 77, s. 1; 
Frankfort Bridge Co. v. Williams, 9 Dana 
(Ky.) 403, 35 Am. Dec. 151; Holley v. Turn- 
pike Co., 1 Aik. (Vt.) 74; People v. Turnpike 
Road. 23 Wend. (N. Y.) 254. See Town of 
Grayville v. Whitaker, S5 111. 439; Holmes 
v. City of Ilambnrg, 47 Ia. 34S; Rapho Tp. v. 
Moore, GS Pa. 40S, 8 Am. Rep. 202; Hicks v. 
Chafifoe, 13 Hun (N. Y.) 293; Abbot v. Wol- 
cott, 3S vt. GGG. 

Remcdics for failure to repair. If the 
parties chargeable with tlie duty of repair- 
ing neglect so to do, they are liable to in- 
dietment; Hawk. Pl. Cr. c. 77, s. 1; People 
v. Dutcliess County, 1 Ilill (N. Y.) 50; State 
v. Canterbury, 2S N. II. 195; Com. v. New- 
buryport Bridge, 9 Pick. (Mass.) 142; State 
v. King, 25 N. C. 411. It has also been keld 
that they may be compelled by mandamus 
to repair; Brander v. Chesterfield Justlces, 

5 Call (Va.) 54S, 2 Am. Dec. G0G; Dlnwiddie 
Justices v. Chesterfield Justices, 5 Call (Va.) 
556; People v. Dutchess Cotinty, 1 Hlll (N. 
Y.) 50; Nelson County Cotirt v. Washington 
County Court, 14 B. Monr. (Ky.) 92; State 
v. Freeholders of Essex, 23 N. J. L. 214. 
But see 12 A. & E. 427; 3 Campb. 222; State 
v. Cloud County Com’rs, 39 Kan. 700, 1S 
Pnc. 952. If a corporntion be charged with 
the duty by charter, tliey may be proceeded 
against by quo hcarrauto for the forfeiture 
of their franchlse; I’eople v. R. Co., 23 Wend. 
(N. Y.) 254; or by action on the case for dam- 
ages in favor of any person specially injured 
by reason of their neglect; Sherwood v. West- 
on, 1S Conn. 32; Townsend v. Turnpike Road, 

6 Johns. (N. Y.) 90; Rlchardson v. Turnpike 
Co., G Vt. 496; Randall v. Turnpike, 6 N. II. 
147, 25 Am. Dec. 453; Williams v. Turnpike. 
4 Pick. (Mass.) 341; Board of Corn’rs of 
Sullivan County v. Sisson, 2 Ind. App. 311, 
2S N. E. 374. And a slmilar action ls given 
by statute, in many states, against public 
bodics chargeable with repair; IMiipple v. 
Walpole, 10 N. H. 130; Board of Com’rs of 
Allen County v. Creviston, 133 Ind. 39, 32 
N. E. 735. A city is liable to an aetion for 
damages caused by a failure to maintain a 
bridge as required by law; City of Boston 
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v. Crowley, 38 Fed. 202. In Georgia coun- 
ties are not liable for injuries from defects 
in free bridges or ferries; Arline v. Laurens 
County, 77 Ga. 249, 2 S. E. S33. 

Tolls. Tbe law of travel upon bridges is 
the same as upon higbways, except when 
burdened by tolls. The payment of tolls can 
be law'fully euforced only at the gate or toll- 
house ; State v. Dearborn, 15 Me. 402. Where 
by the charter of a bridge company, certain 
persons are exempted from payment, such 
exemption is to be liberally construed; Cay- 
uga Bridge Co. v. Stout, 7 Cow. (N. Y.) 33; 
Salmon v. Mallett, 6 N. C. 372; South Caro- 
lina R. Co. v. Jones, 4 Hich. Eq. (S. C.) 459. 

Bridges, when owned by individuals, are 
real estate; In re Meason’s Estate, 4 Watts 
(Pa.) 341; Arnold v. Kuggles, 1 H. I. 105, 
Iludson River Bridge Co. v. Patterson, 74 N. 
Y. 365; and also wlien ow r ned by the pub- 
lic; yet the freehold of the soil is in its 
original owner; Co. 2d Inst. 705. The ma- 
terials of which they are formed belong to 
the parties who furuished them, subject to 
the public right of passage; and* when the 
bridge is taken down or abandoned become 
the property of those wlio furnished them; 
6 East 154; President, etc., of Turnpike Road 
Co. v. Com’rs of Franklin County, 6 S. & R. 
(Pa.) 229. 

A private bridge is one erected for the use 
of one or more private persons. Such a bridge 
will not be considered a public bridge although 
it may be occasionally used by the public; 12 
East 203: Thompson v. R. Co., 3 Sandf. Ch. 
(N. Y.) 625; 1 Rolle, Abr. 3GS, Bridges , pl. 2; 
2 Inst. 701; 1 Salk. 359. The builder of a 
private bridge over a private way is not in- 
dictable for neglect to repair, though it be 
generally used by the public. See Proprietors 
of Charles River Bridge v. Proprietors of 
Warren Bridge, 7 Pick. (Mass.) 344; id. r 11 
Pet. (U. S.) 539, 9 L. Ed. 773; People v. Coop- 
er, 6 Ilill (N. Y.) 516. 

As to bridges over navigable waters, see 
that title. 

See Commerce; Ferry. 

BRIEF (Lat. brevis , L. Fr. briefe , short). 

In Ecclesiastical Law. A papal rescript 
sealed with wax. Sce Bull. 

In Practice. A writ. It is found in this 
sense in the ancient law authors. 

An abridged statement of the party's case. 

A trial brief properly and thoroughly pre- 
pared should contain a statement of the 
namcs of the parties , and of their residence 
and occupation, the character in which they 
sue and are sued, and wherefore they prose- 
cute or resist the action; an abridgment of 
all the pleadings ; a chronological and rnethod- 
»ical statemcnt of the facts y in plain language; 
a summary of the points or questions in is- 
sue, and of the proof which is to support 
such issues, mentioning specially the names 
of the witnesses by w T hich tlie facts are to be 
proved, or, if there be written evidence, an 


abstract of such evidence; the personal char- 
acter of the witnesses, whethcr the moral 
character is good or bad, whether they are 
uaturally timid or over-zealous, whether firm 
or wavering; of the evidence of the opposite 
party , if known, and such facts as are adapt- 
ed to oppose, confute, or repel it. 

Thls statement should be perspicuous and concise. 
The object of a brief is to inform the person who 
tries the case of the facts important for him to 
know, to present his case properly where it has 
been prepared by another person—as is the general 
practice m England, and to some extent in this 
country—or as an aid to the memory of the person 
trying a case when he has prepared it himself. 

A brief ou error or appcal is a legal argu- 
ment upon the questions which tlie record 
I briugs before the appellate court. These 
are writteu or printed and vary somewhat 
according to the purposes they are to sub- 
scrve. 

The rules of most of the appellate courts 
require the filing of printed hriefs for the 
use of the court and opposing counsel at a 
time designated for each side before hearing. 
In the rules of the supreme court and cir- 
cuit court of appeals of the United States 
the brief is required to contain a concise 
statement of the case, a specification of er- 
rors relied on, including the substance of 
evidence, the admission or rejection of which 
is to be reviewed, or any extract from a 
charge excepted to, and a brief of argument 
exhibiting clearly the points of law or fact 
to be discussed, with proper reference to 
the record or the authorities relied upon. 
Wlien a statute is cited, so much as is relied 
on should be printed at length. Such a brief 
will generally be sufficient to answer the re- 
quirements of any of the courts in the sev- 
eral states whose rules require printed briefs. 

See Briefmaking by Lyle (Cooley’s ed.). 

BRIEF 0F TITLE. An abridged and or- 
derly statement of all matters affecting the 
title to a certain portion of real estate. 

It should give the effective parts of all patents, 
deeds, indentures, agreements, recbrds, and papers 
relating to such estate, with sufficient fulness to dis- 
close their full effect, and should mention incum- 
brances existing whether acquired by deed or use. 
A11 the documents of title should be arranged in 
chronological order, noticing particularly in regard 
to deeds, the date, names of parties, consideration, 
description of the property, and covenants. See 1 
Chit. Pr. 304, 463 ; 14 Am. L. Reg. N. S. 529. See 
Abstract op Title. 

BRIGBOTE (Sax.). A contribution to re- 
pair a bridge. See Bote. 

BRINGING M0NEY INT0 C0URT. The 

act of depositing money in the hands of the 
proper officer of the court for the purpose of 
satisfying a debt or duty, or of an inter- 
pleader. See Payment into Court. 

BR0CAGE. The w T ages or commissions 
of a broker. His occupation is also some- 
times called brocage. 

BR0CARIUS, BR0CAT0R. A broker; a 
middle-man betw T een buyer and seller; the 
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agcnt of both transacting partics. Used in i 
tlie old Scotch and English law. Bell, Dict. ; 
Cowell. 

BRO KERAGE. Thc trade or occupation of 
a brokcr; the cominissions paid to a broker 
for his services. 

BROKERS. Those who are engaged for 
othcrs in the negotiation of contracts rela- 
tive to property, with the custody of whlch 
they have no concern. Paley, Ageucy 13. 
See Com. Dig. Alcrchant , C. 

A broker is, for somc purposes, trcated as 
the agent of both parties; but, in the first 
place, he is dcemed the agent only of thc per- 
son by wliom he is originally employed, and 
does not beconic thc agcut of tlie other uutil 
the bargain or contract has been definitely 
settlcd, as to the tcrms, between the prin- 
clpals, wlien he becomes the agcnt of both 
parties for the purposc of executing tlie 
bought and sold notes; Evans v. Waln, 71 Pa. 
G9; 5 B. & Ald. 333; Ilincldey v. Arey, 27 
Me. 3G2; Woods v. Rocchi, 32 La. Ann. 210. 

A commission merchant difi'ers from a bro- 
ker in that he may buy and sell in his own 
uarne without disclosing his principal, while 
the broker can only buy or scll in thc name 
of his principal. A commission mcrchant 
has a lien upon the goods for his cliarges, 
advances, and commissions, while the broker 
has no control of the property and is only 
responsible for bad faith; Edwards v. Hoef- 
finghoff, 38 Fed. 635. 

One who negotiates a sale of another’s 
property without having either actual or 
constructive possession of it is a broker as 
distinguished from a factor ; J. M. Robin- 
son, Norton & Co. v. Cotton Factory, 121 Ky. 
435, 99 S. W. 305, 102 S. W. SG9, S L. R. A. 
(N. S.) 474, 14 Ann. Cas. S02. 

The authority of a broker to bind his prin- 
cipal may by special agreement be carricd 
to any extent that the principal may choose, 
but the customary authority of brokers is 
for the most part so well settled as to be a 
constituent part of the law merchant ; Beuj. 
Salcs § 273. 

Bill and Note Brolccrs negotiate the pur- 
chase and sale of bills of exchauge and prom- 
issory notes. 

They are pald a commlsslon. by the seller of the 
securitles ; and it is not their custom to diselose the 
names of their principals. There is an lmplied war- 
ranty that what they sell ls what they represent lt 
to be ; and should a biil or note sold by them turn 
out to be a forgery, they are held to he responslbie ; 
but it would appear that hy showing a payment 
over to their principals, or other special circum- 
stances attendlng the transactlon provlng that it 
would be Inequltable to hold them responsible, they 
wiil be dlscharged; Edw. Fact. & Bro. § 10; Aldrich 
v. Butts, 5 R. I. 218; contra, Baxter v. Dureu, 20 
Me. 434, 50 Am. Dec. 602 ; Morrison v. Currie, 4 
Duer (N. Y.) 79. 

Exchangc Brokcrs negotiate bills of ex- 
change drawn on forcign countries, or on 
other placcs in this country. 

It is sometimes part of the business of exchange 
brokers to buy and sell uncurrent bank notes and 


goid and silver colns, as well as drafts and checks 
drawn or payable in other citles ; although, as they 
do this at thelr own risk and for their own profit, 1- 
is difllcult to see the reason for caliing them bro- 
kers. The term is often thus erroneously applied to 
all persons doing a money buslness. 

Insurance Brokers procure lnsurance, and 
negotiate bctween insurcrs and lusured. 

Mcrchandise Brokers negotiate thc sale of 
merchandise without having possesslon or 
control of It, as factors have. 

Eaicnbrokers lcnd money in small sums, 
on the security of pcrsoiial property, gencr- 
ally at usurious ratcs of intcrcst. Thcy arc 
liecnsed by the autliorities, and excepted 
from the opcration of the usury laws. 

| lical Estate Brokcrs. Tbose who negoti- 
ate the salc or purchase of real propcrty. In 
addition to the above duty they sometimes 
procure loans on mortgage sceurity, collcct 
rents, and attend to the leasing of houses 
and lands. 

Ship Brokcrs negotiate the purchase and 
sale of sbips, aud the business of freighting 
vesscls. Like other brokers, they receive a 
comfiiission from the seller only. 

Stock Brokers. Those employed to buy 
and sell stocks and bonds of incorporated 
companics, and govcrnment bonds: 

, In the larger cities, the stock brokers are asso- 
ciated together under the name of the Board o f 
Brokers. This Board Is an assoclatlon admlssion 
to membership in whlch ls guarded with jealous 
care. Membershlp Is forfelted for default ln carry- 
ing out contracts, and rules are prescribed for the 
conduct of the business, which are enforced on all 
members. The purchases and eales are made at 
sesslons of the Board, and are all ofiQclally record- 
ed and publlsbed by the assoclation. Stock brokers 
charge commission to both the buyers and sellers 
of stocks. 

Sce Commissions; Margin; Stock Ex- 
ciiange; Pledge; Bought Note; Pbincipal 
and Agent; IIeal Estate Broker. 

See Story, Ag. § 2S; Malynes, Lex Mere. 
143; Liverm. Ag.; Whart. Ag.; Benj. Sales; 
Lewis, Stock Exchange; Biddle, Stock Bro- 
kers; Mecliem, Ag.; Gross; Walker, Real 
Est. 

BR0THEL. A bawdy-house; a common 
habitation of prostitutes. 

Such places have ahvays becn deemed 
coiumoQ uuisances in the United States, and 
tlie keepers of them may be fined and im- 
prisoned. Till the time of Ilenry VIII. they 
werc licensed in England, but that priuce 
supprcssed thcm. See Coke, 2d Inst. 205; 
Bawdy-IIouse. For the history of tliese 
places, sce Mcrlin, Rtp. Mot Bordcl; Par- 
cnt Ducliatellet, Dc la Erostitution dans la 
Yille de Paris; Histoire de la Ltgislation 
sur lcs Fcmmcs publiqucs, etc., par Sabatier. 

BROTHER. Ile who is born from the 
same father aud mother wlth another, or 
from one of them only. 

Brothers are of the whole blood when they are 
born of the same father and mother, and of the 
half-blood when they are the Issue of one of them 
only.> In the civil law, when they are the chlldron 
, of the same father and mother, they are called 
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brothers germain; when they descend from the 
same father but not the same mother, they are 
consanguine brothers; when they are the issue of 
the same mother, but not the same father, they 
are uterine brothers. A half-brother Is one who ls 
born of the same father or mother, but not of both ; 
one born of the same parents before they were 
married, a left-sided brother; and a bastard born 
of the same father or mother is called a natural 
brother. See Blood ; Half-Blood ; Line ; Merlln, 
Rêpert. Frère; Dict. de Jurisp. Frère; Code 3. 
28. 27 ; Nov. 84, praef. ; Dane, Abr. Index ; 44 U. C. 

Q. B. 536; Gardner v. Collins, 3 Mas. 398, Fed. Cas. 
No. 5,223 ; id., 2 Pet. (U. S.) 58, 7 L. Ed. 347 ; Whecl- 
er v. Clutterbrlck, 52 N. Y. 67. 

To ’obtain a conviction of the crime of in- 
cest, under a statute forbidding the mar- 
riage of brother and sister, it is not neces- 
sary to show legitimacy of birth; State v. 
Schaunhurst, 34 la. 547. 

BROTHERHOOD AND GUESTLING, 
COURT 0F. The Brotherhood was a con- 
ference of seven towns (i. e., the Cinque 
Ports and two other ancient towns) as to 
the provision of the necessary ships and as to 
arranging for the herring sale at Yarmouth, 
and for other such purposes. The Guestling 
was rather a wider meeting, at which not 
merely the Brotherhood, but deputies from 
other associated towns were present for the 
discussion of subjects of comrnon interest to 
all. 

BROTHER-IN-LAW. The brother of a 
wife, or the husband of a sister. 

There is no relationship, in the former case, be- 
tween the husband and the brother-in-law, nor in 
the latter, between the brother and the husband of 
the sister: there is only affinity between them. 
See Vaugh. 302, 329. 

BRUISE. In Medical J urisprudence. An 

injury done with violence to the person, with- 
out brcaking the skin: it is nearly synony- 
mous with contusion ( q . v.). 1 Ch. Pr. 38. 

See 4 C. & P. 381, 487, 558. 

BUBBLE ACT. The name given to the 
statute 6 Geo. I. c. 1S (1719), intended “for 
restraining several extravagant and unwar- 
rantable practices therein mentioned.” See 
2 P. Wms. 219. 

BUCKET SHOP. An establishment nom- 
mally for the transaetion «of a stock exchange 
business, or business of a similar character, 
but really for the registration of bets or 
wagers, usually for small amounts, on the 
rise and fall of the prices of stocks, grain, 
oil, etc., there being no transfer or delivery 
of the stock or commodities nominally dealt 
in. State v. McGinnis, 138 N. C. 724, 51 S. 
E. 50, adopting definition of Cent. Dict.; 
Gatewood v. North Carolina, 203 U. S. 531, 
27 Sup. Ct. 167, 51 L. Ed. 305. Ostensible 
brokerage offices in which transactions in 
stocks and commodities are closed by the 
payment of gains or losses, as determined by 
price quotations. No property is bought or 
sold. Report to Gov. Hughes of N. Y., 1909. 

See Gambling. 

BU GGERY. See Sodomy. 


BUILDING. An edifice, erected by art, 
and fixed upon or over the soil, composed of 
brick, marble, wood, or other proper sub- 
stance, connected together, and designed for 
use in the position in which it is so fixed. 
Every building is an accessory to the soil, 
and is therefore real estate; it belougs to 
tbe owner of the soil; Cruise, Dig. tit. 1, s. 
46; but a building placed on another’s land 
by his permission is the personal estate of 
tüe builder; 2 Bla. Com. 17. 

BUILDING ASS0CIATI0NS. Co-opera- 
tive associatious, usually incorporated, estab- 
lished for the purpose of accumulating and 
loauing money to their members upon real 
. estate security. It is usual for the members 
to make monthly payments upon each share 
of stock, and for those who borrow money 
from the association to make such payments 
in addition to iuterest on the sum borrowed. 
When the stock, by successive payments and 
the accumulation of interest, has reached 
par, the mortgages given by borrowing mem- 
bers are cancelled, and the non-borrowing 
members receive in cash the par of their 
stock. See Endlich, Build. Assoc.; Wrigl. 
Build. Assoc. The general design of such an 
association is the accumulation from fixed 
periodical contributions of its shareholders 
and from the profits derived from the invest- 
ment of the sarne, of a fund to be applied 
from time to time in aceommodating such 
shareholders with loans, to enable them to 
acquire and improve real estate by building 
thereon; the conditions of the loan being 
such that the liability iucurred therefor may 
be gradually extinguished by the borrower’s 
periodical contributions upon his stoek, so 
that when the latter shall be fully paid up 
the amount paid shall be sufficient to cancel 
the indebtedness; State v. Loan Ass’n, 45 
Minn. 154, 47 N. W. 540, 10 L. R. A. 752. It 
differs from an ordinary corporation among 
other ways in the fact tbat in an ordinary 
business corporation stock is subscribed and 
either paid for at the time, or if partly paid 
for it becòmes the property of the subscriber 
subject to future calls, while in a building 
association the stock subscriber is not the 
out and out owner of the stock from the be- 
ginning. He pays thereon a monthly pay- 
ment, and, when * these monthly payments, 
with his increment of gains acerued, equal 
the par value of the share of stock he is en- 
titled to receive that amount. If, in the 
meantime, he has borrowed on his stock, it 
by pledge or operation of the loan remains 
the property or quasi property of the corpo- 
ration, and the loan is returned by the pay- 
ment of interest and stock dues, penalties, 
etc., the repayment of the loan culminating 
at the same time the stoek itself matures, at 
which time, in theory, the corporation, or a 
given series or issue of its stock, is liqui- 
dated—the non-borrowing stockholders have 
their stock redeemed and the borrowers have 
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tkelr loans cancelled; Cobe v. Lovan, 193 i 
Mo. 235, 92 S. W. 93, 4 L. R. A. (N. S.) 439, I 
112 Ain. St. Rep. 4S0. 

That it has power to borrow money to pay 
its stockholders when thcir stoclc reaches its 
par value is licld in North Iludson Mut. Bldg. 
& Loan Ass’n v. Bank, 79 Wis. 31, 47 N. W. 
300, 11 L. B. A. S45; that such power is im- 
plied when no statutc denies it is keld in 
Bohn v. Bldg. & Loan Ass’n, 135 Ia. 140. 112 
N. W. 199, 124 Ain. St. Rep. 2G3; Marion 
Trust Co. v. Inv. Co., 27 Ind. App. 451, G1 
N. E. 688, 87 Aru. St. Rep. 257. Otker cascs 
hold that a loan for the purposc of paying 
withdrawing members is ultra vires and void 
in the absence of an express borrowing pow- 
er in the association; 22 Ch. D. G1; Stand- 
ard Savings & Loan Ass’n v. Aldrich, 163 
FecL 21G, 89 C. C. A. G4G, 20 L. R. A. (N. S.) 
393. 

It has no power to transfer to another as- 
sociatiDn the contract of a borrowing stock- 
holder; Thomp. Bldg. & Loan Ass'n (2d ed.) 
2SG; Barton v. Loan & Bldg. Ass’n, 114 Ind. 
226, 16 N. E. 4SG, 5 Am. St. Rep. G0S; Love- 
lace v. Pratt, 1G3 Mo. 70, 63 S. W. 3S3. That 
it has such power in the absence of statutory 
prohibitions, is held in Bowlby v. Klinc, 2S 
Ind. App. G59, 63 N. E. 723; Quein v. Smith, 
10S Pa. 325. 

In case of an advance by one loan associa- 
tion to take up a loan in anothcr upon stock 
which has partly matured, the net amount of 
the loan is the sum still due, and not the 
face value of the loan, although the latter 
amount is charged on the books of the asso- 
ciation and a eredit as of an advance pay- 
ment thereon given for the withdrawal value 
of the stock in the other association; But- 
son v. Sav. & Trust Co., 129 Ia. 370, 105 N. 
W. G45, 4 L. R. A. (N. S.) 98, 113 Am. St. 
Rep. 463. 

One loaning money to a building associa- 
tion to satisfy the elaims of withdrawing 
members, taking an assignment of mortgages 
of borrowing members as security, cannot 
hold the mortgages against the claims of a 
reeeiver of the association, since he is ckarg- 
ed with knowledge of the want of powcr of 
the association to make the assignment; 
Staudard Savings & Loan Ass’n v. Aldriek, 
1G3 Fed. 216, S9 C. C. A. 64G, 20 L. R. A. (N. 
S.) 393. A statute autkorizing suck associa- 
tions to retire stock out of a portiou of its 
current reccipts, was held not to confer any 
power to give its notes to retiring stockhold- 
ers; Appeal of Powell, 93 Mo. App. 296. 
Such an association may stipulate in a con- 
tract of loan for the payment of a montkly 
premium limitcd to a certain number of pay- 
ments; Burkheimer v. Bldg. & Loan Ass’n, 
59 W. Va. 209, 53 S. E. 372, 4 L. R. A. (N. S.) 
1047. 

Wlien its articles have been amended to 
conform to a statute providing for lower 
rates of interest, the association may not 
Bouv.—26 


deny its benefits to members who have bor- 
rowed before the act was passed on the 
ground that the provisions of the amended 
articles do not refcr to pre-existing con- 
tracts; St. John v. Bldg. & Loan Ass’n, 136 
Ia. 44S, 113 N. W. SG3, 15 L. R. A. (N. S.i 
503. 

An absolutc promise to mature its shares 
in a specified time is not changed to a con- 
ditional one dcpendent upon the success of 
the enterprise, by the shareholder’s agree- 
ment, as expressed in the certificate of stock, 
to pay a spccified monthly installment on 
each share until it maturcs or is withdrawn, 
and the provision of the by-laws accepted by 
him, that such installments shall be paid un- 
til each share is fully paid; Eastern Build- 
ing & Loan Ass’n v. Williamson, 1S9 U. 8. 
122, 23 Sup. Ct. 527, 47 L. Ed. 735, following 
Vought v. Building & Loan Ass’n, 172 N. Y. 
50S, 65 N. E. 496, 92 Am. St. Rep. 761, and 
affirming Williamson v. Building & Loan 
Ass’n, G2 S. C. 390, 38 S. E. CIG, 100S. 

,The ground that such a promise on the 
part of the assoc-iation was ultra vires was 
keld not available where the shareholder 
had fully performed his part of the contract; 
Assets Realization Co. v. Heiden, 215 111. 9, 
74 N. E. 56; Eastern Building & Loan Ass’n 
v. Williamson, 1S9 U. S. 122, 23 Sup. Ct. 527, 
47 L. Ed. 735; Floyd-Jones v. Anderson, 30 
Mont. 351, 76 Pae. 751; Leahy v. Buildiug & 
Loan Ass’n, 100 Wis. 555, 76 N. W. G25, G9 
Am. St Rep. 945; Ilammerquist v. Savings 
& Loan Co., 15 S. D. 7Ò, S7 N. W. 524. 

But it has been held, where authority to 
issue stock having a fixed period of maturity 
was not expressly given by statute or by the 
articles or by-laws of the association, tke 
ground of ultra vires may be set up by the 
association; O'Malley v. Building, Loan & 
Savings Ass’n, 92 Hun 572, 3G N. Y. Supp. 
1016; Mclvean v. Building & Loan Ass’n, 10 
Pa. Dist. R. 197; and to the same effect, 
King v. Building, Loan & Inv. Union, 170 
111. 135, 4S N. E. 677; Schell v. Loan & Inv. 
Ass’n, 150 Mo. 103, 51 S. W. 40G. 

A stockkolder who actively or passively 
concurs in the management of the affairs of 
a building association must bear his share of 
the losses during his membership resultiug 
from sucli managemeut; Browne v. Sanders, 
20 D. C. 455. 

In considering the question of usury in a 
loan from a building association, payments 
madc by the borrower as dues are not to be 
eonsidered as intercst, as such payments are 
made in order to acquirc an interest in the 
property of the association and not for the 
use of money; Tillcy v. Building Loan 
Ass’n, 52 Fed. GlS; a premium bid for a 
loan cannot be allowed as a cloak for usury; 
International Building Loan Ass’n v. Bier- 
ing, SG Tex. 47G, 25 S. W. G22, 26 S. W. 39. 

Fiues imposed for default in payment of 
dues and interest caunot be collected by fore- 
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closnre of a mortgage given to secure pay- 
ment of an amount borrowed, unless it has 
been agreed that this may be done ; Bowen 
v. Building & Loan Ass’n, 51 N. J. Eq. 272, 
28 Atl. 67. 

BUILDING CONTRACT. A contract to 
erect a building subject to the acceptance or 
rejection of the architect and in strict ac- 
cordance with the plans, does not make the 
architect’s acceptance conclusive (there being 
no clause to that effect); Mercantile Trust 
Co. v. Ilensey, 205 U. S. 29S, 27 Sup. Ct 535, 
51 L. Ed. 811, 10 Ann. Cas. 572. 

BUILDING PERMIT. A city, when au- 
thorized by its charter to control the con- 
struction and repair of all houses, may re- 
quire a permit from it as a prerequisite to 
the erection of a building; Fellows v. City 
of Charleston, 62 W. Va. 665, 59 S. E. 623, 
13 L. R. A. (N. S.) 737, 125 Am. St. Rep. 990, 
13 Ann. Cas. 11S5; Commissioners of Easton 
v. Covey, 74 Md. 262, 22 Atl. 266. But it 
cannot require buildings to conform in size, 
appearance, etc., to other buildings in the 
same neighborhood; Bostock v. Sams, 95 Md. 
400, 52 Atl. 665, 59 L. R. A. 2S2, 93 Am. St. 
Rep. 394. 

BUILDING RESTRICTI0N. When one 
makes deeds of different portions of a tract 
of land, each containing the same restriction 
upon the lot conveyed which is imposed as a 
part of a general plan for the benetit of the 
several lots. such a restriction not only im- 
poses a liability upon the grantee of each lot 
as between him and the grantor, but it gives 
him a right in the nature of an easement 
which will be enforced in equity against the 
grantee of one of the other lots, although 
there is no direct contractual relation be- 
tween the two. Through the comrnon char- 
acter of the deeds, the grantees are given an 
interest in a contractual stipulation wXich is 
used for their common benetit; Evans v. 
Foss, 194 Mass. 513, 80 N. E. 587, 9 L. R. A. 
(N. S.) 1039, 11 Ann. Cas. 171, where the 
erection of a garage was held to be within a 
restriction forbidding the erection on the 
property of any building for shops or any 
other business objectionable to the neighbor- 
hood for dwelling houses. The maintenance 
of a hospital was enjoined where a covenant 
provided that the premises should not be 
leased for any noisome, obnoxious or offen- 
sive trade or business; 58 L. J. Ch. N. S. 83; 
48 id. 339. An undertaker’s establishment 
where bodies were received, kept and em- 
balmed, funeral services and autopsies were 
held, and bodies dissected, was enjoined 
where the restriction provided that no trade 
or business offensive to the neigliborhood 
should be carried on; Rowland v. Miller, 139 
N. Y. 93, 34 N. E. 765, 22 L. R. A. 1S2. The 
location of a coal yard which reeeived and 
broke up coal and separated it from the dust 
was enjoined under such a restrictive cove- 


nant; Barron v. Richard, 3 Edw. Ch. (N. Y.) 
96; as was the location of a large school for 
boys; 6S L. J. Ch. 8. 

But such a covenant is held not, as a mat- 
ter of law, to be violated by the erection of 
a three-story building with stores on the first 
floor and flats or apartments above; Hurley 
v. Brown, 44 App. Div. 4S0, 60 N. Y. Supp. 
846; or by one for the sale of groceries and 
provisions; Tobey v. Moore, 130 Mass. 448; 
Evans v. Foss, 194 Mass. 513, 80 N. E. 587, 9 
L. R. A. (N. S.) 1039, 11 Ann. Cas. 171. Gen- 
erally, such restrictions will be construed in 
favor of the free use of property; James v. 
Irvine, 141 Mich. 376, 104 N. W. 631. 

That a house shall be set back a certain 
distance and shall eorrespond with the gran- 
tor’s adjoining house is the benetit of the 
land, and not a personal covenant: its life is 
limited to the life of the first house erected 
on the granted premises; Welch v. Austin, 
1S7 Mass. 256, 72 N. E. 972, 68 L. R. À. 189. 

See Easement ; Municipal Corporation ; 

POLICE POWER. 

The state may limit the height of buildings 
to be erected in cities; Welch v. Swasey, 193 
Mass. 364, 79 N. E. 745, 23 L. R. A. (N. S.) 
11G0, 11S Am. St. Rep. 523; Cochran v. Pres- 
ton, 108 Md. 220, 70 Atl. 113, 23 L. R. A. (N. 
S.) 1163, 129 Am. St. Rep. 432, 15 Ann. Cas. 
104S. It may permit them to be higher in 
the sections where there is a dernand for of- 
fice space than in the residential portions, 
though the streets in the forrner may be nar- 
rower than in the latter; Welch v. Swasey, 
193 Mass. 364, 79 N. E. 745, 23 L. R. A. (N. 
S.) 1160, 118 Am. St. Rep. 523. It may re- 
strict the height of buildings adjacent to a 
certain square in a city, compensation being 
given to persons injured in their property 
rights; Attorney General v. Williams, 174 
Mass. 476, 55 N. E. 77, atfirmed in Williams 
v. Parker, 1S8 U. S. 491, 23 Sup. Ct. 440, 47 
L. Ed. 559, where the statute was held not 
to be in conflict with the federal constitution. 

A city may forbid the erection of any 
frame structure within the “fire limits”; 
O’Bryan v. Apartment Co., 128 Ky. 282, 108 
S. W. 257, 15 L. R. A. (N. S.) 419; may re- 
quire the removal of a wooden building with- 
in such limits; Davison v. City of Walla 
Walla, 52 Wash. 453, 100 Pac. 9S1, 21 L. R. 
A. (N. S.) 454, 132 Am. St. Rep. 983; may 
require builaings used for certain purposes 
to be equipped with fire escapes; Arnold v. 
Starch Co., 194 N. Y. 42, 86 N. E. 815, 21 L. 
R. A. (N. S.) 178; may refuse its consent to 
the repair of a wooden building within the 
fire limits which has been damaged by fire; 
Brady v. Ins. Co., 11 Mich. 425. The owner 
thereof in such case, it is said, must tirst be 
given opportunity to rernove the building; 
Yillage of Louisville v. Webster, 108 111. 418. 

It may destroy a building infected with 
smallpox, as a nuisance; Sings v. City of 
Joliet, 237 111. 300, 86 N. E. 663, 22 L. R. A. 
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(N. S.) 112S, 127 Am. St. Kep. 323. It may 
prevent the moving of a wooden building into 
tbe city liniits from a point outside; Ited 
Lake Falls Milliug Co. v. City of Thief Kiver 
Falls, 109 Minn. 52, 122 N. W. 872, 24 L. K. 
A. (N. S.) 450, 1S Ann. Cas. 1S2 ; Griffin v. 
City of Gloversville, 07 App. Div. 403, 73 N. 
Y. Supp. 0S4; Kaufniau v. Steiu, 13S Ind. 49, 
37 N. E. 333, 40 Am. St. Kep. 3GS. 

BULK. Mcrehandise whieli is neither 
counted, weighed, nor measured. 

A sale by bulk is a sale of a quantity of 
goods sueh as they are, without measuring, 
counting, or weighing. La. Civ. Code, art. 
3522, n. 0. 

As to contracts forbidding “sales in bulk” 
of a tradesman’s entire stock, see Sales. 

BULL (Lat. bulla , a stud or boss). A let- 
ter from the popeof Kome, written on parch- 
ment, to which is attached a metal scal im- 
pressed with the images of Saint Peter and 
Saint Paul, on either side of a cross. On the 
other side of the seal is the name of the 
pope, with the year of his pontiticate. See 
Seal; Buljle. 

There are three kinds of apostolical rescripts— 
the brief, the signature, and the bull; which last is 
most commonly used in legal matters. Bulls may 
be compared to the edicts and letters-patents of 
secular princes: when the buil grants a favor, the 
seal is attached by means of silken strings ; and 
when to direct execution to be performed, with 
flax cords. Bulis are written in Latin, in a round 
and Gothic hand. Ayllffe, Par. 132; Ayllffe, Pand. 
21; Merlin, Rêpert . 

BU LL/E. Metal seals used, chiefly in the 
southern countries of Europe, in place of 
wax, which would be affected by heat; also 
used in othcr parts of Europe and even in 
England. Usually of lead, but sometimes of 
gold. Encycl. Br. 

BULLETIN. An official account of public 
transactions in matters of importance. In 
France, it is the registry of tlie laws. 

BULLI0N. The term bullion is common- 
ly applied to uncoined gold and silvcr, in the 
mass or lump. 

BULLI0N FUND. A deposit of public 
money at the mint and its branches. The 
object of this fund is to enable the mint to 
make returns of coins to private depositors 
of bullion without waiting until such bullion 
is actually coined. If the bullion fund is suf- 
ficiently large, depositors are paid as soon as 
their bullion is melted and assayed and the 
value ascertained. It thus enables thc mint 
to have a stock of coin on hand to pay dc- 
positors in advance. Such bullion becomes 
the property of the government, and, being 
subsequently coined, is available as a rneans 
of prompt payment to other dcpositors; Act 
of June 22, 1S74, Kev. Stat. U. S. § 3545. 

BUNDLE. To sleep on the same bed with- 
out undressing; applied to the custorn of a 
man and woman, especially lovers, thus 
sleeping. A. & E. Ency. See Seagar v. Slig- 


erland, 2 Cai. (N. Y.) 219; Ilollis v. WeUs, 3 
Clark (Pa.) 109. 

BU0Y. A piece of wood, or an empty bar- 
rel, or other thiug, moored at a particular 
place and iloatiug on the water, to show the 
place where it is shallow, to mark the chan- 
nel, or to indicatc the danger there is to 
navigatiou. 

The act of congress approved the 23th September, 
1850, enacts that ali buoys shall be.so coloreü anü 
iettcrcd that in passing up the coast or up a harbDr, 
red buoys with even numbers shall be on the right, 
black buoys with uneven numbers on the left and 
with red and black strlpes on elther hand. In 
channels with alternate black and white stripes. 

BURDEN 0 F PR00F. The duty of prov- 
ing thc facts in dispute on an issue raised 
hetwcen the parties in a cause. See People 
v. McCann, 10 N. Y. 00, 09 Am. Dec. 042; Ex 
parte Walls, G4 Ind. 4G1; Wilder v. Cowles, 
100 Mass. 4S7. 

Burden of proof Is to be distlngulshed from prima 
facie evidence or a prima facie case. Generally, 
when the latter is shown, the duty imposed upon the 
party having the burden wili be satisfled ; but lt is 
not necessarlly so; Delano v. Bartlett, 6 Cush. 
(Mass.) 364 ; Tourtellot v. Rosebrook, 11 Metc. 
(Mass.) 460; Swallow v. State, 22 Ala. 20; Doty v. 
State, 7 Blackf. (Ind.) 427; Com. v. McKle, 1 Gray 
(Mass.) 61, 61 Am. Dec. 410. 

/ * 

Tbe burden of proof lies upon hlm who 
substantially asserts the affirmative of the 
issue; 1 Greenl. Ev. § 74; 3 M. & W. 510; 
but where the plaintiff grounds his case on 
negative allegations, he has the burden; 1 
C. & P. 220; 5 B. & C. 75S; 1 Greenl. Ev. § 
81; Dauglierty v. Deardorf, 107 Ind. 527, 
S N. E. 290. As a geueral rule the burden 
of proof is upon the plaintiff to establisli 
the facts allcged as the cause of action: 
Kead v. Buffum, 79 Cal. 77, 21 Pac. 555, 12 
Am. St. Kep. 131; Stoddard v. Kowe, 74 Ia. 
070, 39 N. W. S4; Woolsey v. Jones, S4 Ala. 
SS, 4 Soutli. 190; Brimberry v. K. Co., 7S 
Ga. 041, 3 S. E. 274; but in certain forms of 
actiou tbe burden may by tbc pleadings be 
sliifted to the defendant. 

In criminal cases, on the twofold ground 
that a prosecutor must prove every fact 
necessary to substantiate his charge against 
a prisoner, and that the law will presume 
innocence in the absence of convincing evi- 
dence to the contrary, thc burdeu of proof, 
unless shifted by legislative interference, 
will fall on tbe prosecutiug party, though lu 
order to conviet he must neccssarily have 
recourse to negative evidcnce; 1 Tayl. Ev. 
Sth ed. §§ 113, 371; U. S. v. Goodimr, 12 
Whcat. (U. S.) 400, 0 L. Ed. 093. The burdeii 
of proof is tliroughout on the government. 
to make out the wbole case; aiul when a 
prima facic casc is estaldished, the burden 
of proof is not thereby sliifted upon the de- 
fendant, and he is not bound to restore him- 
self to tliat presumption of innocence in 
which he was at the commencement of the 
trial ; State v. Middlchain, 02 Ia. 150, 17 
N. W. 44G; Wharton v. State. 73 Ala. 300; 
People v. Fairchild, 4S Mich. 31, 11 N. W. 
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773. As to the burden of proof wbere tbe 
defence of insanity is set up, see Insanity. 

BUREAU (Fr.). A place where business 
is transacted. 

In the classiflcation of the ministerial officers of 
government, and the distribution of duties among 
them, a bureau is understood to be a division of 
one of the great departments of which the secre- 
taries or chief officers constitute the cabinet. 

BURGAGE. A spccics of tcnure, describ- 
ed by old law-writers as but tenure in soc- 
age, where the king or other person was lord 
of an cincicnt borough, in wliich the tene- 
ments were held by a rent certain. 

Such boroughs had, and still have, certain 
peculiar customs connected with tlie tenure, 
which distinguished it from the ordinary 
socage tenure. These customs are known by 
the name of Borough-Englisk; and they alter 
the law in respect of descent, as well as of 
dower, and the power of devising. By it the 
youngest son inherits the lands of which his 
fatker died seised. A widow, in some bor- 
ouglis, has dower in respect to all the tene- 
ments which were her liusband’s; in others, 
she has a moiety of her husband’s lands so 
long as she remains unmarried; and with 
respect. to devises, in some places, such 
lands only can be devised as were acquired 
by purchase; in others, estates can only be 
devised for life; 2 Bla. Com. 82; Glanv. b. 7, 
c. 3; Litt. § 162; Cro. Car. 411; 1 P. Wms. 
63; Fitzh. N. B. 150; Cro. Eliz. 415. 

The tenure at a money rent would become 
the typical tenure of a burgage tenemcnt; 
Maitl. Domesday & Beyond 198. 

BURGATOR. One who breaks into houses 
or enclosed places, as distinguislied from one 
who committed robbery in the open country. 
Spelman, Gloss. Burglat'ia. 

BURGESS. A magistrate of a borough. 
Blount. An officer who discharges the same 
duties for a borough that a mayor does for 
a city. The word is used iu this sense in 
Pennsylvania. 

An inhabitant of a town; a freeman; one 
legally admitted as a member of a corpora- 
tion. Spelman, Gloss. A qualified voter. 3 
Steph. Com. 192. A representative in parlia- 
ment of a town or borough. 1 Bla. Com. 174. 

BURGESSROLL. A list of those entitled 
to new rights under the act of 5 & 6 Will. 
IY. c. 74; 3 Steph. Com. 34, 38. 

BURGHMOTE. !n Saxon Law. Acourtof 
justice held twice a year, or oftener, in a 
iiurg . All the thanes and free owners above 
the rank of ceorls were bound to attend 
without summons. The bishop or lord held 
the court. Spence, Eq. Jur. 

BURGLAR. One who commits burglary. 

He that by night breaketh and entereth 
into the dwelling-house of another. Wil- 
mot, Burgl. 3. 

BU RGLARIOUSLY. A technical word 
which must be introduced into an indictment 


for burglary at common law. The essential 
words are “feloniously and burglariously 
broke and entered the dwelling-kouse in the 
night-time”; Whart. Cr. Pl. § 2G5. No other 
word at common law will answer the pur- 
pose, nor will any circumlocution be suffi- 
cient; 4 Co. 39; 5 id. 121; Cro. Eliz. 920; 
Bacon, Abr. Indictmcnt (G, C); State v. 
McClung, 35 W. Ya. 280, 13 S. E. 654. But 
there is this distinction: when a statute 
puniskes an ollence by its legal designation 
without enumerating the acts which con- 
stitute it, then it is necessary to use the 
terms which technically charge the offence 
named at common law. But this is' not 
necessary when the statute describes the 
whole offence, and the indictment charges 
tlie crime in the words of the statute. Thus, 
an indietment which charges the statute 
crime of burglary is sufficient, witkout aver- 
ring that the crime was committed “bur- 
glariously;” Tully v. Com., 4 Metc. (Mass.) 
357. See Portwood v. State, 29 Tex. 47, 94 
Am. Dec. 258; People v. Bosworth, 64 Hun 
72, 19 N. Y. Supp. 114. 

BURGLARY. The breaking and entering 
the house of another in the night-time, witb 
iutent to commit a felony therein, whether 
the felony be actually committed or not. Co. 
3d Inst. 63; 1 Hale, Pl. Cr. 549; 1 Hawk. Pl. 
Cr. c. 38, s. 1; 4 Bla. Com. 224; 2 Russ. Cr. 
2; State v. Wilson, 1 N. J. L. 441, 1 Am. 
•Dec. 216; Com. v. Newell, 7 Mass. 247; 1 
Whart Cr. L. (9th ed.) § 758; Allen v. State, 
40 Ala. 334, 91 Am. Dec. 477. 

In what place a hurglary can be commit - 
ted. It must, in general, be committed in a 
mansion-house, actually occupied as a dwell- 
ing; but if it be left by the owner animo re - 
vertcndi, though no person resides in it in 
his absence, it is still his mansion; Fost. 77; 
Com. v. Brown, 3 Rawle (Pa.) 207; Com. v. 
Barney, 10 Cush. (Mass.) 478. See Dwell- 
ing-house. But burglary may be committed 
in a ckurck, at common law. And under the 
statutes of some of the states, it has been 
held that it could be committed in a store 
over which were rooms in which the owner 
lived; Quinn v. People, 71 N. Y. 561, 27 Am. 
Rep. 87. A skoeskop in a room connected 
with the dwelling is a part of it; People v. 
Dupree, 9S IMich. 26, 56 N. W. 1046; a wheat 
kouse; Bass v. State, 1 Lea (Tenn.) 444; a 
railroad depot; State v. Bishop, 51 Vt. 287, 
31 Am. Rep. 690; a stable; Orrell v. People, 
94 111. 456, 34 Am. Rep. 241; but not a mill- 
house, seventy-five yards from the owner’s 
dwelling, and not shown to be appurtenant; 
3 Cox 581; Co. 3d Inst. 64. It must be the 
dwelling-kouse of another person; 2 Bish. 
Cr. Law § 90; 2 East, PI. Cr. 502. A store- 
house in which a clerk sleeps to protect the 
property is a dwelling; State v. Pressley, 90 
N. C. 730; U. S. v. Joknson, 2 Cra. C. C. 21, 
Fed. Cas. No. 15,485. 

At what time it must be committcd . The 
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ofTcnce niust be committcd in the nlght; 
for in tlic daytimc there can be no bur- 
glary ; 4 Bla. Com. 224; 1 C. & K. 77; Lewis 
v. State, 1G Conn. 32; State v. Bancroft, 10 
N. II. 105. For this purpose it is decmed 
night whcn by the light of thc sun a pcrson 
cannot clearly discern the face or counte- 
nancc of another; 1 Ilale, Pl. Cr. 550; Co. 
3d Inst. G2; 1 C. & r. 297; 7 Dano, Abr. 
134. This rule, it is evident, doos not apply 
to moonlight; 4 Bla. Com. 224; 2 Russ. Cr. 
32; Statc v. Bancroft, 10 N. II. 105; Thomas 
v. State, 5 How (Miss.) 20; Statc v. Mc- 
Knight, 111 N. C. G90, 1G S. E. 319. Thc 
brcaking and ontering need not bc donc the 
samc night; 1 R. & R. 417; but it is neccs- 
sary that the breaking and cntcring shonld 
be in the night-time; for if thc brcaking be 
in dayliglit and the eutry in thc night, or 
vice versa , it is said, it will not bc burglary; 
1 Hale, Pl. Cr. 551; 2 Russ. Cr. 32. But 
quccre , Wilmot, Burgl. 9. Sec Com., Dig. 
Justiccs, P, 2; 2 Chit. Cr. Law 1092. In 
some statcs by statutc thc brcaking and en- 
tcring in the daytime with intent to commit 
a misdcmeanor or fclony is burglary; State 
v. Millcr, 3 Wash. 131, 2S Pac. 375; State v. 
Hutchinson, 111 Mo. 257, 20 S. W. 34. 

The mcans nsed. Thcre must be both a 
trealcing and an entry or an exit. An actual 
brcaking takes place whcn the burglar 
brcaks or removes any part of the housc, or 
the fastenings provided for it, with violcnce; 
1 Bish. Cr. Law 91. Brealdng a window, 
taking a pane of glass out, by breaking or 
bcnding thc nails or other fastcnings; 1 C. 
& P. 300; 9 id. 44; 1 R. & ‘,R. 341, 499; 
Walker v. State, 52 Ala. 376; cutting and 
tearing down a netting of twine nailed ovcr 
an open window; Com. v. Stephenson, S 
Pick. (INIass.) 354; Sims v. State, 13G Tnd. 
358, 3G N. E. 27S; raising a latch, whcre 
the door is not othcrwise fastened; 8 C. & 
P. 747; Coxe 439; Curtis v. Hubbard, 1 
Hill (N. Y.) 336; State v. Newbegin, 25 Me. 
500; Bass v. State, 1 Lca (Tcnn.) 444; Tim- 
mons v. State, 34 Ohio St. 426, 32 Am. Rep. 
37G; State v. O’Brien, S1 Ia. 93, 4G N. W. 
SGl; picking open a lock with a false key; 
putting back the lock of a door, or the fast- 
ening of a window, with an instrument; 
lowering a window fastencd only by a wcdgc 
or wcight; 1 R. & R. 355, 451; State v. 
Moore, 117 Mo. 395, 22 S. W. 108G; Walker 
v. State, 52 Ala. 37G; or opening a door 
when not locked or boltcd; Grimcs v. Statc, 
77 Ga. 7G2, 4 Am. St. Rep. 112; contra , 
Williams v. State (Tex.) 13 S. W. G09; State 
v. Reid, 20 Ia. 413; Timmons v. State, 34 
Ohio St. 426, 32 Am. Rcp. 376; People v. 
Nolan, 22 Mich. 229; Carter v. State. GS 
Ala. 96; Lyons v. People, GS 111. 271; turu- 
ing the key whcn the door is locked in thc 
inside, or unloosing any othcr fastening 
which the owner has providcd; lifting a 
trap-door; 1 Mood. 377; but sec 4 C. & P. 
» 231; are several instances of actual break- 


ing. But removing a loose plank in a par- 
tition wall was held not a breaking; Com. 
v. Trimmer, 1 Mass. 47G. According to the 
Scotch law, entering a house by means of 
the true key, while in the door, or when lt 
had becn stolen, is a brcaking; Alison, Pr. 
284. See 1 Swint. Just. 433. 

Constructive hrcakings occur whon the 
burglar gains an entry by fraud; 1 Cr. & 
D. 202; Ducher v. State, 1S Ohio, 308; State 
v. Heury, 31 N. C. 463 ; ’Rolland v. Com- 
monwealth, S2 Pa. 30G; by eonspiraey or 
threats; 1 Russ. Cr. Graves ed. 792; 2 id. 
2; Statc v. Rowe, 9S N. C. G29, 4 S. E. 500; 
by bribing a servant; by knocking at the 
door, and, whcn opened, rushing in; by 
gaining admittancc on pretensc of wishing 
to speak to some one within; bv gaining ad- 
mittance by threats; Odgers, Com. L. 3S3. 
When onc of thrcc breaks and enters, an- 
other watches at thc door, and a third 
stands farther off to give notice if help 
comes, it is burghiry in all; 1 Hale, Pl. Cr. 
555. 

Whcre one is lct into a store in the night- 
time on pretence of making a purchase and 
wliile in hc unbolts a door and admits hls 
accompliee, who secretcs himself on the in- 
side and afterwards steals, both mav be 
convicted of breaking and entering; Com. 
v. Lourcy, 15S Mass. 18, 32 N. E. 940. 
Where a window ls slightly raised in thc 
daytime so as to prevent the bolt from being 
effectual, it would not prevent the subse- 
quent breaking and enteriug in the night- 
time through the window from being bur- 
glary; Teople v. Dupree, 9S Mich. 2G, 5G N. 
W. 1040. The breaking of an tnner door 
of the house will be sufficient to constitute 
a burglary; 1 Hale, Pl. Cr. 553; S C. & P. 
747; People v. Fralick, Lalor’s Sup. (N. Y.) 
G3; 2 Bish. Cr. Law § 97 ; or the opening of an 
inner closcd door; 2 East, P. C. 4S; and it 
is not ncccssary that such brcaking be ac- 
companied with an intention to commit a 
felouy in the vcrv room entered; Hart- 
mann v. Com., 5 Pa. GG. Entry through an 
open door in thc night-time with intent to 
stcal is not burglarv; Costcllo v. State 
(Tcx.) 21 S. W. 3G0. 

Any, the least cntry , wlth the whole or 
any part of the body, hand. or foot, or with 
any instrnment or wcapon. introduced for 
the purposc of committing a felony, will 
bc sufficient to constitute thc offcnce; Co. 
3d Inst. G4; 4 Bla. Com. 227; Bacon, Abr. 
BurgJary (B); Com. Dig. Justiccs , P, 4; Al- 
len v. Statc. 40 Ala. 334. 91 Am. Dcc. 477: 
Franco v. State. 42 Tcx. 27G; Com. v. Glov- 
er, 111 Mass. 395; ITarris v. People, 44 Mich. 
305, G N. W. G77. Whcre a pcrson enters a 
cliimney of a storehouse intending to go 
down vSiich into the store to steal, he is guilty 
of burglary; Olds v. State, 97 Ala. 81, 12 
South. 409. But tbe introduction of an in- 
strument, in thc act of breaking the house. 
will not be sufficient cntry unlcss it be iu- 



BUKGLARY 


40G 


BURLAW COURTS 


troduced for the purpose of coiumittiug a 
felony; 1 Leach 40G; 1 Mood. 1S3. The 
whole physical frame need not pass within; 

2 Bish. Cr. Law § 92; 1 Gabb. Ci\ Law 17G. 

There was, at coinmon law, doubt whcth- 
er breaking out of a dwelling-house would 
constitute burglary; 4 Bla. Com. 227; 1 B. 
& H. Lead. Cr. Cas. 540; but it was de- 
clared to be so by stat. 12 Anne, c. 7, § 3, 
and 7 & S Geo. IV. c. 29, § 11. The bet- 
ter opinion seems to be that it was not so 
at common law; Rolland v. Com., 82 Pa. 
324, 22 Am. Rep. 75S; Whart. Cr. L. 9th 
ed. § 771; contra. State v. Ward, 43 Conn. 
4S9. 21 Am. Rep. 665. As to what acts con- 
stitute a breaking out, seê 1 Jebb 99: 8 C. 
& P. 747; 1 Russ. Cr. (Graves ed.) 792; 1 
B. & H. Lead. Cr. Cas. 540. 

The intcntion . The intent of the break- 
ing and entry must be felonious; if a felony, 
however, be committed, the act will be pri - 
ma facne evidence of an intent to commit 
it; 1 Gabb. Cr. Law 192. See Alexander v. 
State, 31 Tex. Cr. R. 359, 20 S. W. 756; 
State v. Scripture, 42 N. H. 4S5; People 
v. Young, 65 Cal. 225, 3 Pac. 813. See State 
v. Colter, 6 R. I. 195; Com. v. Tuck, 20 Pick. 
(Mass.) 356; Lowder v. State, 63 Ala. 143, 
35 Am. Rep. 9. If the breaking and entry 
be with an intention to commit a trespass, or 
a mere misdemeanor, and nothing further 
is done, the offence will not be burglary; 
Com. v. Newell, 7 INIass. 245; State v. Coop- 
er, 16 Vt. 551; People v. Urquidas, 96 Cal. 
239, 31 Pac. 52; 1 Hale, Pl. Cr. 560. 

See Hamosocne; Breaking; Crepüscu- 

LUM. 

It need not appear that the ulterior felony 
was actually committed. And if a tramp 
enters for shelter and is tempted to steal, 
it is not burglary; Odgers, Com. L. 384. 

BURG0MASTER. In Germany, this is the 
title of an officer who performs the duties 
of a mayor. 

BURH. For a long time after the Ger- 
manic invasion of Eugland, it meant a fast- 
ness. The hill-top that has been fortified is 
a burh. Very often it has given its name to 
a neighboring village; it is the future hor- 
oagh . The entrenchment around a great 
man’s house was a burh. Early in the lOth 
century a burh came to have many men in 
it and usually a moot was held there—a 
burh-gemot. See Maitland, Domesday aud 
Beyond, 183. 

BURIAL. The act of interring the dead. 

No burial is lawful unless made in eon- 
formity with the local regulations; and 
when a dead body has been found, it can- 
not be lawfully buried until the coroner 
has holden an inquest over it. In England 
it is the practice for coroners to issue war- 
rants to bury, after a view. See Dead 
Body ; Cemetery. 

BURLAW C0URTS. In Scotch Law. As- 


semblages of neigbbors to elect burlaw men, 
or those who were to act as rustic judges 
in determining disputes in their neighbor- 
hood. Skene; Bell, Dict. 

B U R N I N G . See Accident ; Fire. 

BURNING IN THE HAND. When a lay- 
man was admitted to benefit of the clergy 
he was burned in the hand, “in the brawn 
of the left thumb,” in order that he might 
not claim the benefit twice. This practice 
was finally abolished by stat. 19 Geo. III. 
c. 74; though before that time the burning 
was often done with a cold iron; 12 Mod. 
44S; 4 Bla. Com. 267. See Benefit of 
Clergy. 

BURYING-GROUND. A place appropri- 
ated for depositing the dead; a cemetery. 
In Massachusetts, burying-grounds cannot 
be appropriated to roads without the con- 
sent of the owners. Mass. Gen. Stat. 244. 
So in Pennsylvania by acts passed in 1S49 
and 1861. See Cemetery. 

BUSHEL. The Winchester bushel, estab- 
livShed by the 13 Will. III. c. 5 (1701) was 
made the standard of grain. A cylindrical 
vessel, eighteen and a half inches in diam- 
eter, and eight inches deep iuside, contains 
a bushel; the capacity is 2145.42 cubic inch- 
es. The bushel established by the 5 & 6 
Geo. IV. c. 74, is to coutain 2218.192 cubic 
inches. This measure has been adopted in 
many of the United States. In other states 
the capacity varies. 

See the subject discussed in report of the 
Secretary of State of the United States to 
the Senate, Feb. 22, 1S21. 

BUSINESS. That wffiich occupies the 
time, attention, and labor of men for the 
purpose of livelihood or profit, but it is not 
necessary that it should be the sole occu- 
pation or employment. It embraces every- 
thing about wffiich a person can be employ- 
ed; Flint v. Stone Tracy Co., 220 U. S. 107, 
31 Sup. Ct. 342, 55 L. Ed. 3S9, Ann. Cas. 
1912B, 1312. The doing of a single act per- 
taining to a particular business will not 
be eonsidered engaging in or carrying on 
the business, yet a series of such acts would 
be so considered. Lemons v. State, 50 Ala. 
130; People v. Com’rs of Taxes of City of 
New York, 23 N. Y. 244. 

It is a w r ord of large and indefinite im- 
port; the legislature could not well have 
used a larger word. Jessel, M. R., in 15 Ch. 
D. 25S. See Place of Business; Domicil. 

BUSINESS H0URS. The time of the day 
during wdiieh business is transacted. In re- 
speet to the time of presentment and demand 
of bills and notes, business hours generally 
range through tlie whole day down to the 
hours of rest in the evening, except w r hen 
the paper is payable at a bauk or by a bank- 
er; Cayuga County Bank v. Hunt, 2 Hill 
(N. Y.) 635. See Flint v. Rogers, 15 Me. 
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G7; Lunt v. Adams, 17 id. 230; Byles, Bills 
283. 

The term “usual business hours” (loes not 
mean the time an employer may re<iuire his 
employê’s services, but those of the com- 
munity generally; Derosia v. R. Co., 18 Minn. 
154 (Gil. 119). 

See Time. 

BUTLERAG E. A certain portion of every 
cask of wine imported by an alien, which 
the king’s butler was allowed to take. 

Called aiso prisage; 2 Bulstr. 254. An- 
cientlv, it might be taken also of wine im- 
ported by a suiiject. 1 Bla. Com. 315; Termes 
de la Lcy; Cowell. 

BUTT. A measure of eapaeity, equal to 
one hundred and eight gallons; aiso denotes 
a measure of land. Jac. Dict.; Cowell. See 
Measure. 

BUTTALS. Tlie bounding lines of land at 
the end; abuttals, which see. 

BUTTS. The ends or short pieees of 
arable lands left in plougliing. Cowell. 

BUTTS AND BOUND. The liues bound- 
ing an estate. The angles or poiuts where 
these lines change their direction. Cowell; 
Spelman, Gloss. See Abuttals. 

BUYING TITLES. The purchase of the 
rights of a desseisee to lands of which a third 
person has the possession. 

Wlien a deed is made by one wlio, though 
having a legal right to land, is at the time 
of the conveyance disseised, the sale is void 
as a general rule of the comrnon law: the 
law will not permit any person to buy a 
quarrel, or, as it is commouly termed, a 
pretended title. Such a conveyance is an 
offence at common law and by a statute of 
32 llen. VIII. c. 9. This rule has been gen- 
erally adoptcd in tlie United States, and is 
aflirmed by statute in soine states; 3 Washb. 
R. P. *59G. In the following states the 
act is unlawful, and the parties are subject 
to various penalties in the different states: 
in Connccticut, Ilinman v. Ilinmau, 4 Conn. 
575; Gcorgia , Helms v. May, 29 Ga. 124; In- 
diana , Webb v. Thompson, 23 Ind. 432; Gal- 
breath v. Doe, S Blackf. (Ind.) 3GG; Kcn- 
tucky , Wash v. McBrayer, 1 Dana (Ky.) 5GG; 
Williams v. Rogers, id. 374; see Young v. 
Kimberland, 2 Litt. (Ky.) 225; Aldridge v. 
Kincaid, id. 393; Ewing’s Ileirs v. Savary, 
4 Bibb (Ky.) 424; Massachusetts, Brinley v. 
Whiting, 5 Plck. (Mass.) 35G; Wade v. Lind- 
sey, G Metc. (Mnss.) 407; Mississippi, Bush 
v. Cooper, 2G Miss. 599, 59 Am. Dec. 270; 
Xcw Jlampshirc , Dame v. Wingate, 12 N. II. 
291; Kcw Yorlc , Tliurman v. Cameron, 24 
Wend. (N. Y.) 87; Xorth Carolina , Den v. 
Shearer, 5 N. C. 114; Iloyle v. Logau, 15 N. 
C. 495; O7iio, Walker, Ain. Law 297, 351; 
Yermont, Selleck v. Starr, G Vt. 19S; see 
White v. Fuller, 38 Vt. 204; Park v. Pratt, 
id . 553. 


By the transaction, the grantor does not 
lose his estate; Briuley v. Whiting, 5 Plck. 
(Mass.) 348; Sohier v. Coüin, 101 Mass. 179. 

In Illinois , Fetrow v. Mcrriwether, 53 111. 
279; Missouri, Rev. Stat. 119; Pcnnsylvania, 
Cresson v. Miller, 2 Watts (Pa.) 272; Ohio, 
Ilall’s Lessee v. Ashby, 9 Ohio 9G, 31 Arn. 
Dec. 424; Wisconsin, Stewart v. McSweeney, 
14 Wis. 471; South Carolina, Poyas v. Wil- 
kins, 12 Ricli. (S. C.) 420; Maine , Rev. Stat. 
c. 73, § 1; Michiyan, Crane v. Reeder, 21 
Mlch. 82, 4 Ain. Rep. 430; such sales are 
valid. See Ciiamperty. 

BY. Near, beside, passing in presence, and 
it also may be used as exclusive. Raukin v. 
Woodworth, 3 P. & W. (Pa.) 4S. 

When used descriptively in a grant It does 
not mean in immediate contact with, but 
near to the object to which it relates. It i-s 
a relative term, meaning, when used in land 
patents, very unequal and different distanc- 
es; Wilson v. Inloes, G Gill (Md.) 121. 

BY-BIDDING. Bidding with the connlv- 
ance or at the request of the vendor.of goods 
by auction, without an intent to purchase, 
for the purpose of obtaining a higher price 
than would otherwise be obtalned. 

By-bidders are also called puffcrs , which 
see. It has been said that the practiee is 
probably allowable if it be doue fairly, with 
an intention ouly to prevent a sale at an 
unduly low price; Latham’s Ex’rs v. Morrow, 
G B. Monr. (Ky.) G30; Veazie v. Wllliams, 3 
Sto. G22, Fed. Cas. No. 1G.907; 15 M. & W, 
371; Steele v. Ellmaker, 11 S. & R. (Pa.) 8G. 
A bidder is required to aet in good faith and 
any combination to prevent a fair competi- 
tion would avoid the sale; 3 B. & B. 11G; 
Martin v. Ranlett, 5 Rich. (S. C.) 541. 57 Am. 
Dec. 770; Barnes v. Nays, SS Ga. G9G, 1G S. 
E. G7; Towle v. Leavitt, 23 N. H. 3G0, 55 
Am. Dee. 195; Veazie v. Williams, 8 How. 
(U. S.) 153, 12 L. Ed. 101S. See Bid; Auo 

TION. 

Lord Manstield held that the employment 
of a single puffer was a fraud; Cowp. 395; 
this rule was afterwards relaxed, in equlty 
only, so as to allow a slngle bidder; 12 Ves. 
477. The rule was stated lu L. R. 1 Ch. 10, 
to be, that a single puffer will vitlate a sale 
in law, but may be allowed in equity; tliougli 
either at law or In equity, sucli bldding is 
permissible upon notice at the sale. By 30 
and 31 Vict c. 48. the rule in equity was do- 
clared to be the same as at law. See L. R. 
9 Eq. G0. Lord Mansfield’s opinion was fol- 
lowed in Appeal of Pennock, 14 Pa. 44G, 53 
Am. Dec. 5GI, per Gibson, C. J.. ovcrrullng 
Steele v. Ellmaker, 11 S. & R. (Pa.) SG: 
Towle v. Leavitt, 23 N. n. 3G0. 55 Am. Dec. 
195; Baham v. Bach, 13 Da. 2S7, 33 Am. Dec. 
5G1. In New Jersey it seems that lf there 
is a bona fidc bid liext before that of the 
buyer. the bidding of puffers will not avoid 
the sale (so held also in Veazie v. Williams, 
, 3 Story Gll, Fed. Cas. No. 1G,90D; but it is 
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intimatèd that it would be a better rule to for- 
bid puffing; National Bank of the Metropolis 
v. Sprague, 20 N. J. Eq. 159. Kent favors 
Lord Mansfield’s rule; 2 Kent *540. The 
employment of a puffer to enhance the price 
of property sold is a fraud; Fishcr v. Her- 
sey, 17 Hun (N. Y.) 373. So held in Caldwell 
v. U. S. 8 How. (U. S.) 37S, 12 L. Ed. 1115. 
EXceptions to the rule may occur when it 
does not appear that the buyer paid more 
than the value of the property or than lie 
had determincd to bid; Tomlinson v. Savage, 
41 N. C. 430. A purehaser thus misled 
must restore the property as soon as he dis- I 
covers the fraud; Backenstoss v. Stahler’s 
Àdm’rs, 33 Pa. 251, 75 Am. Dec. 592; Veazie 
v. Williams, 3 Story 611, 631, Fed. Cas. No. 
16,907. In Phippen v. Stickney, 3 Metc. 
(Mass.) 3S4, the validity of the sale is held 
to depend upon the animus with which the 
puffing is carried on. Where a sale is ad- 
vertised to be “without reserve” or “posi- 
tive,” the secret employment of by-bidders 
renders the sale voidable by the buyer; Cur- 
tis v. Aspinwall, 114 Mass. 1S7, 19 Am. Rep. 
332. 

BY BILL. Actions commenced by capias 
instead of by original writ were said to be 
by Ull . 3 Bla. Com. 2S5, 2S6. See Harkness 
v. Harkness, 5 Hill (N. Y.) 213. 

The usual course of commencing an action in the 
King’s Bench was by a biil of Middlesex. In an ac- 
tion commenced by bill it is not necessary to notice 
the form or nature of the action; 1 Chit. Pl. 283. 

BY ESTIMAT10N. A term used in con- 
veyances. In sales of land it not unfre- 
quently occurs that the property is said to 
contain a certain number of acres by esti- 
mation , or so many acres, more or Jess . 
When these expressions are used, if the land 
fall short by a small quantity, the purchaser 
will receive no relief. In one case of this 
kind, the land fell short two-fifths, and the 
purchaser received no relief; Ketchum v. 
Stout, 20 Ohio 453; Stull v. Hurtt, 9 Gill 
(Md.) 446; Jollife v. Hite, 1 Call (Va.) 301, 

1 Am. Dec. 519: Stebbins v. Eddy, 4 Mas. 
419, Fed. Cas. No. 13,342; Jones’s Devisees 
v. Carter, 4 H. & M. (Va.) 184; Boar v. 
M’Cormick, 1 S. & R. (Pa.) 160; Mann v. 
Pearson, 2 Johns. (N. Y.) 37; Howe v. Bass, 

2 Mass. 3S2, 3 Am. Dec. 59; Snow v. Chap- 
man, 1 Root (Conn.) 52S. The meaning of 
these words has never been precisely ascer- 
tained by judicial decision. See Sugden, 
Vend. 231, where the author applies the rule 
to contracts in fieri . But this distinction 
was not accepted in Noble v. Googins, 99 
Mass. 234. 

See More or Less; Suboivision. 

BY-LAW MEN. In an ancient deed, cer- 
tain parties are described as “yeomen and 
by-laio men for this present year in Easin- 
guold.” 6 Q. B. 60. 

They appear to have been men appointed for 
some piirpose of fimited authority by the other in- 


habitants, as the name would suggest, under by- 
laws of the corporation appointing. 

BY-LAWS. Rules and ordinances made 
by a corporation for its own government. 
See Drake v. R. Co., 7 Barb. (N. Y.) 539. 
The office of a by-law is to regulate the cou- 
duct and define the duties of the members 
towards the corporation and among them- 
selves; Flint v. Pierce, 99 Mass. 70, 96 Am. 
Dec. 691. A by-law was originally a toien 
law, from “by” the Scandinavian word for 
town. So the Anglo-Saxon bylage y a private 
law. Thomp. Corp. § 938. As to the analogy 
between by-law and ordinance, see 34 Am. 
Dec. 627, n.; Dillon, Munc. Corp. § 307. The 
power to make by-laws is usually confer- 
red by express terms of the charter ereating 
the corporation. When not expressly grant- 
ed, it is given by iinplication, and it is inci- 
dent to the very existence of a corporation; 
Brice, XJltra Vires (3d Ed.) 6; Moraw. Priv. 
Corp. 491. When there is an express grant, 
limited to certain cases and for certain pur- 
poses, the corporate power of legislation is 
confined to the objects specified, all others 
being excluded by implication; 2 P. Wlns. 
207; Ang. Corp. 177. The power of making 
by-laws, if the charter is silent, resides in 
the members of the corporation; Union Bank 
of Maryland v. Ridgely, 1 Harr. & G. (Md.) 
324; 4 Burr. 2515; 6 Bro. P. C. 519; Morton 
Gravel Road Co. v. Wysong, 51 Ind. 4; Peo- 
ple v. Throop, 12 Wend. (N. Y.) 183; State 
v. Ferguson, 33 N. H. 424; and the power to 
repeal them also exists; Bank of Holly 
Springs v. Pinson, 58 Miss. 4215, 3S Am. 
Rep. 330; 7 Dowl. & R. 267; Smith v. Nelson, 
18 Vt. 511. 

By-laws, when contrary to the Constitution 
or laws of the state or the U. S. are void 
whether the charter authorizes the making 
of such by-law or not; because no legisla- 
ture can grant power larger than that which 
lt possesscs; Coates v. City of New York, 7 
Cow. (N. Y.) 585; Stuyvesant v. City of New 
York, id. 604; First Nat. Bank v. Lanier, 11 
Wall. (U. S.) 369, 20 L. Ed. 172; Jay Bridge 
Corporation v. Woodman, 31 Me. 573; In re 
Butcher’s Beneficial Ass’n, 35 Pa. 151; Peo- 
ple v. Fire Department, 31 Mich. 45S; State 
v. Curtis, 9 Nev. 325; 1 Q. B. D. 12. They 
must not be inconsistent with the charter; 
Green’s Brice, XJltra Vires, 15. 

B^-laws must be reasonable; Cartan v. 
Benevolent Society, 3 Daly (N. Y.) 20; Com. 
v. Gill, 3 Whart. (Pa.) 228; State v. Mer- 
chants’ Exchange, 2 Mo. App. 96; and not 
retrospective; People v. Crockett, 9 Cal. 112; 
People v. Fire Department, 31 Mich. 458; 
they bind the members; Cummings v. Web- 
ster, 43 Me. 192; Weatherly v. Medical & 
Surgical Society, 76 Ala. 567; Kent v. Min- 
ing Co., 78 N. Y. 179; Harrington v. Ben- 
evolent Ass’n, 70 Ga. 341; Flint v. Pierce, 
99 Mass. 68, 96 Am. Dec. 691; who are pre- 
sumed to have notice of them; Cnmmings^ 
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v. Webster, 43 Me. 192; Ylllage of Buffalo 
v. Webster, 10 Wend. (N. Y.) 100; Clark v. 
Life Ass’n, 14 App. D. C. 154, 43 L. R. A. 
390; Furdy v. Life Ass’n, 101 Mo. App. 91, 
74 S. W. 480; but a by-Iaw void as against 
strangers or non-assenting members, may be 
good as a contract against assenting mem- 
bers; Slee v. Bloom, 19 Johns. (N. Y.) 456, 
10 Am. Dec. 273; Cooper v. Frederick, 9 Ala. 
73S; Davis v. Proprietors of Meeting-House, 
S Metc. (Mass.) 321. See State v. Overton, 
24 N. J. L. 440, 01 Am. Dee. 071. It has been 
held that third parties dealing with eorpor- 
ations are not bound to take notice of by- 
laws; Fay v. Noble, 12 Cush. (Mass.) 1; Wild 
v. Bank, 3 Mas. 505, Fed. Cas. No. 17,G46; 
see Samuel v. Holladay, Woolw. 400, Fed. 
Cas. No. 12,2S8, where a distinction was 
raised between by-laws made by the corpo- 
ration and those made by the directors, so 
far as relates to notice to third parties; but, 
contra , Adrianee v. Roome, 52 Barb. (N. Y.) 
399. 

See Wllliston, 3 Sel. Essays on Anglo- 
Amer. Leg. Hist. 213. 

But it is said that where third persons who 
deal with a corporation know its course of 
business and follow a prescribed regulation, 
it will be presumed that they dealt with ref- 
erence thereto; Thomp. Corp. Sec. 492. A 
court will not take judicial notice of the by* 
laws of a corporation; Haven v. Asylum for 
Insane, 13 N. II. 532, 38 Am. Dec. 512. Un- 
less required by statute it is not necessary 


that the by-laws of a private corporation 
should be In writing; Knights and Ladies 
of America v. Weber, 101 III. App. 4S8. 

A by-Iaw may be created and made bind- 
ing upon the members by custom; Stafford 
v. Banking Co., 1G Ohio Cir. Ct. 50. 

A by-law which Is aequiesced in for eleven 
years must be presumed to be regularly 
adopted; Marsh v. Mathias, 19 Utah, 350, 
5G Pac. 1074; and by-laws adopted by stock- 
holders but not by an expressed vote of the 
directors will be eonsidered as adopted by 
the direetors, their conduct indlcating that 
they regarded thom as the by-Iaws of the 
corporation; Graebner v. Post, 119 Wls. 392, 
9G N. W. 7S3, 100 Am. St Rep. S90. 

In England the term by-law includes any 
order, rule or regulation made by any loeal 
authority or statutory corporatlon subordl- 
nate to Parliament; 1 Odgers, C. L. 91. 

Under some circumstances an action may 
be brought upon by-laws against members; 
Thomp. Corp. § 949. 

BY THE BYE. Without process. A dee- 
laration is said to be filed by the bye wlien 
it is filed against a party already in the cus- 
tody of the court under process in auother 
suit. This might have been done, formerly, 
where the party was under arrest and tech- 
nically in the custody of the court; and even 
giving comrnon bail was a sufiicient custody 
in the King’s Bench; 1 Sellon, Pr. 22S; 1 
Tidd. Pr. 419. It is no longer allowed; 
Archbold, New Pr. 293. 


C 


C. The third letter of the alphabet It 
was used among the Romans to denote con- 
demnation, being the initial letter of condcm- 
no . See A. 

In Rhode Island as late as 17S5 it was 
branded on the forehead as part of the pun- 
ishment for counterfeitiug; Anderson, Dict. 
Law. 

C. A. V. See Curia Advisari Vult. 

C. C. An ahbreviation of cepi corpus , I 
have taken liis body. 

C. C.; B. B. I have taken his body; bail 
bond entered. See Capias ad Respondendum. 

C. C. & C. I have taken his body and he 
is held. 

C. F. &, I. Letters used in British con- 
tracts for cost, frciglit and insurance , indi- 
cating that the price fixed eovers not only 
cost but freight and insuranee to be paid hy 
the seller; Benj. Saies, § SS7; L. R. S Ex. 
179. The invoiee gives the buyer eredit for 
the freight he will have to pay on delivery 
of the goods; L. R. 5 H. L. 395, 400. A cou- 
tract for a shipment of iron to a port C. F. 


& I. does not of itself import a dellvory at 
that port; 7 H. & N. 574. 

C. 0. D. Collect on delivery. Where goods 
shipped are thus rnarked, the carrier in ad- 
dition to his ordinary liabilities, and re- 
sponsibilities is to collect the amount speci- 
fied by the eonsignor, and for failure to re- 
turn to him, either the price or the goods, 
he has a riglit of action on the contract 
against the carrier. See United States Exp. 
Co. v. Keefer, 59 Ind. 204; State v. Intoxi- 
cating Liquors, 73 Me. 27S; American Mer- 
chants’ Union Exp. Co. v. Schier, 55 III. 140; 
Collender v. Dinsmore, 55 N. Y. 200, 14 Am. 
Rep. 224. 

These initials have aequired a fixed and 
determinate meaning, which courts and ju- 
ries may recognize from their general infor- 
mation ; State v. Intoxicating Liquors, 73 
Me. 27S. 

The weight of authority ls said by Wil- 
liston (Sales § 279) to support the view that 
possession only is to be retained by the seller 
until the price is paid, and that property 
passes Immediately on delivery to the ear- 
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rier, which view he prefers, citing U. S. v. 
Exp. Co., 119 Fed. 240; Pilgreen v. State, 71 
- Ala. 36S; City of Carthage v. Munsell, 203 
111. 474, 67 N. E. 831; State v. Intoxicating 
Liquors, 9S Me. 464, 57 Atl. 79S; Iliggius v. 
Murray, 73 N. Y. 252; Coleman v. Lytle, 
49 Tex. Civ. App. 44, 107 S. W. 562. That 
property does not pass, see The Robert W. 
Parsons, 191 U. S. 41, 24 Sup. Ct. S, 4S L. 
Ed. 43; State v. Exp. Co., 118 Ia. 447, 92 
N. W. 66; State v. Wingfield, 115 Mo. 428, 
22 S. W. 363, 37 Am. St. Rep. 406; State v. 
O’Neil, 5S Vt. 140, 2 Atl. 5S6, 56 Am. Rep. 
557. To the same effect E. M. Brash Cigar 
Co. v. Wilson, 32 Okl. 153, 121 Pac. 223; 
Guarantee Title & Trust Co. v. Bank, 1S5 
Fed. 373; 107 C. C. A. 429. See also Harlan, 
J., dissenting, in O’Neil v. Vermont, 144 U. 
S. 323, 12 Sup. Ct. 393, 36 L. Ed. 450. See 
cases collected in 4 Col. L. Rev. 541, by Prof. 
Gregory. 

See Sales ; Deltv’ery. 

CA. SA. An abbreviation of capias ad 
satisfaciendum , q. v. 

CABALLERIA. In Spanish Law. A quan- 
tity of land, varying in extent in different 
provinces. In those parts of the United 
States wliich formerly belonged to Spain, 
it is a lot of one hundred feet front, two 
hundred feet depth, and equivalent to five 
peonias. 2 White, New Recop. 49; 12 Pet. 
(U. S.) 444, n.; Escriche, Dicc. Raz. 

CABINET. Certain officers who, taken 
collectively, form a council or advisory 
board; as the cabinet of the president of the 
United States, which is composed of the 
secretary of state, the secretary of the treas- 
ury, the secretary of the interior, the secre- 
tary of war, the secretary of the navy, the 
secretary of agriculture, the attorney-gener- 
al, the postmaster-general, the secretary of 
commerce and the secretary of labor. See 
Departments. 

“The president—not the cabinet—is re- 
sponsible for all the measures of the admin- 
istration, and whatever is done by one of 
the heads of department is considered as 
done by the president, through the proper 
executive agent;’’ 1 Cooley’s Bla. Com. 232. 
The cabinet, as such, has no legal existence. 
In passing the act (1913) creating the depart- 
ment of labor, a provision that the incum- 
bent should “be a member of the cabinet’’ 
was stricken out. 

In case of the removal, death, resignation 
or inability of both the president and vice- 
president of the United States, then the 
members of the cabinet shall act as presi- 
dent until such disability is removed or a 
president elected, in the following order: 
the secretary of state, secretary of the treas- 
ury, secretary of war, attorney-general, post- 
master-general, secretary of the navy, and 
secretary of the interior; 24 Stat. L. p. 1. 
No provision is made for the succcssion of 


the remaiuing (and more recently created) 
secretaries. 

These officers are the heads of their re- 
spective departments; and by the constitu- 
tion (art. 2, sec. 2) the president may re- 
quire the opinion in writiug of tliese officers 
upon any subject relating to the duties of 
their respective departments. These officers 
respectively have, under diffcrent acts of 
congress, the power of appointing many in- 
ferior officers charged with duties relating to 
their departments. See Const. art. 2, sec. 2. 

The cabinet meets frequently at the ex- 
ecutive mansion, by direction of the presi- 
dent. No record of its doings is kept; and 
it has, as a body, no legal authority. Its 
action is advisory merely; and the presi- 
dent and heads of departments in the exe- 
cution of their official duties may disregard 
the advice of the cabinet and take the re- 
sponsibility of independent action. 

See Lerned, The President’s Cabinet. 

In Great Britain, the members of the 
Ministry are the heads of various executive 
departments of the government. The Prime 
Minister and his associates, having been se- 
lected from the party in power in the House 
of Commons, may be said to be in control 
of the House. If they lose their majority in 
the House, they resign office in a body and a 
new Ministry is then chosen from the new 
party in power. 

The head of the Cabinet and of the Min- 
istry is the Prime Minister, who is selected 
by the Crowm. He chooses his colleagues, 
but his choice really extends rather to the 
division of offices and to the choice of min- 
isters; he is in effect limited to the promi- 
nent parliamentary leaders of his own party. 
He almost invariably holds the office of First 
Lord of the Treasury, unless he is a Peer, 
and then that nffice is held by the govern- 
ment leader of the House of Commons. His 
resignation dissolves the Cabinet. Other 
members of the Cabinet are: Lord Chancel- 
lor; the Chancellor of the Exchequer; the 
five Secretaries of State; the First Lord of the 
Admiralty; the Lord President of the Council; 
the Lord Privy Seal; the Attomey General; 
the Presidents of the Board of Trade, the 
Local Government Board and the Board of 
Education (of late years); the Chief Secre- 
tary for Ireland (except when the Lord Lieu- 
tcnant is a member); the Secretary for Scot- 
land; and the Chancellor of the Duchy of 
Lancaster (usually). The President of the 
Board of Agriculture, and the Postmaster 
General are often members; the First Com- 
missioner of Works and the Lord Chan- 
cellor of Ireland (occasionally). The tenden- 
cy now is said to be towards including the 
head of any considerable branch of the ad- 
ministration. Lowell, Gov. of Engl. 

The king, under the British constitution, 
is irresponsible; or, as the phrase is, the 
king can do no wrong. (See that title.) The 
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real responsibility of government in that 
country, therefore, rests with his ministers, 
some of whom constitute the cabinet. The 
king may dismiss his ministers if they do 
not possess his confidence; but they are sel- 
dom dismissed by the king. They ordinarily 
resign when they cannot command a majori- 
ty in favor of their measures in the house 
of commons. 

CABOTAGE. A nautical term from the 
Spanish, denoting strictly navigation from 
eape to cape aloug the coast without going 
out into the open sea. In International Law, 
cabotage is identified with coasting-trade so 
that it means navigatiug and trading along 
the coast between the ports thereof. In con- 
struing this term in commercial treaties and 
International Law no consideration need be 
given to the faet that municipal laws some- 
times attach a meaning absolutely different 
from that it has or can have in Internation- 
al Law. 

It is the universally recognized law of na- 
tions tliat every littoral state can exclude 
foreign merchantmen from the cabotage with- 
in the maritime belt, just as it can exclude 
foreigners from the fisheries therein. 

In eommercial treaties the meaning of 
cabotage has been stretched so as to exclude 
“sea-trade between any two ports of tbesame 
country, whether on the same coast or differ- 
ent coasts (eabotage petit or grand cabotage), 
provided always that the different coasts 
are all of them the coasts of the same 
country as a political and geograpliical unit.” 
Thus Itussia exeludes foreigners from trade 
between Russian ports and Vladivostolc. The 
United States makes a further extension of 
the word so as to exclude trade between 
ports of the United States proper and ports 
in the Philippines, Porto Rico and the Ha- 
waiian Islands. 

CACICAZGOS. In Spanish Law. Lands 
held in entail by the caciques in Iudian vil- 
lages in Spanish Ameriea. 

CADASTRE. The oflicial statement of the 
quantity.and value of real property in any 
district, made for the purpose of justly ap- 
portioning the taxes payable on such prop- 
erty. 12 Pet (U. S.) 42S, n.; 3 Am. St Pap. 
679. 

CADERE (Lat). To fall; to fail; to end; 
to terminate. 

The word was generally used to denote the ter- 
minatlon or fallure of a wrlt, actlon, complaint, or 
attempt: as, c adit actio (the actlon fails), cadit as - 
sisa (the assise abates), c adere causa or o causa (to 
Iose a cause). Abate wlll translate cadere as often 
as any other word, the general signlflcation being, 
as stated, to fail or cease. Cadcre ab actione (liter- 
ally, to fall from an actlon), to fail in an action ; 
cadere in partem, to become subject to a division. 

To become; to be ehanged to; cadit assisa 
in juratam (the assize has become a jury). 
Calvinus, Lex. 

CADET. A younger brother. One trained 
for the army or navy. 


CADI. A Turkish civil magistrate. 

CADUCA (Lat cadere, to fall). In Clvil 
Law. An inheritance ; an eseheat; every 
thing which falls to the legal heir by deseent 

Bona caduca are said to he those to which no 
heir succeeds, equlvalent to escheata. Du Cange. 

Glans caduca t “the acorn whlch has fallen to the 
ground," ls used in a farnous judgment of Keke- 
wlch, J., ln [1902] 1 Ch. 847, where a fund In court 
belonging to an Austrlan intestate, who was a 
bastard, was held not to go to the Austrian govern- 
ment by the law of Austria, but to the Brltlsh crown 
by the law of England. 

CADUCARY. Relating to or of the nature 
of escheat, forfeiture or confiscation. 2 Bla. 
Com. 245. 

C/tSARlAN OPERATION. A surgieal op- 
eration whereby the fcetus, which can neither 
make its way into the world hy the ordinary 
and natural passage, nor be extracted by 
the attempts of art, whether the mother and 
fcetus be yet alive, or whether either of 
them be dead, is by a cautious and well-tim- 
ed operation taken from the raother with a 
view to save the lives of both, or either of 
them. 

If this operation be performed after the 
mother’s death, the husband canuot be ten- 
ant by tbe curtesy; since his right begius 
from tlie birth of the issue, and is consum- 
mated by the death of the wife; but if moth- 
er and child are saved, then the hushand 
would be entitled after her death. Wharton. 

C/ETERIS PARIBUS (Lat.). Other things 
being equal. 

C/ETERORUM. See Administration. 

CALEFAGIUM. A right to take fuel year- 
ly. BlounL 

CALENDAR. An almanac. 

Julius Caesar ordained that the Roman year 
sbould consist of three hundred and slxty-flve days, 
except every fourth year, whlch should contain 
three hundred and sixty-slx— -the additlonal day to 
be reckoned by countlng the 24th day of February 
(wbich was the 6th of the calends of Marcb) twice. 
See Bissextile. This period of time exceeds the 
solar year by eleven mlnutes or tbereabouts, which 
amounts to the error of a day In about one hun- 
dred and tblrty-one years. In 1582 the error amount- 
ed to eleven days or more, whlch was correctcd by 
Pope Gregory. Out of thls correction grew the dls- 
tlnctlon between Old and New Style. The Gregorlan 
or New Style was Introduced lnto England In 1752, 
the 2d day of September (0. S.) of that year belng 
reckoned as the 14th day of September (N. S.). 

A list of causes pending in a court; as 
court calendar. 

In Criminal Law. A list of prisoners, con- 
taining their names, the time when they 
were committed and by whom, and the cause 
of their commituients. 

CALENDS. See Ides. 

CALIFORNIA. The elghteenth state nd- 
mitted to tlie l^nion. 

In 1534 a Portuguese navlgator In the Spanlsh 
service discovered the Gulf of Callfornla and pen- 
etrated lnto the malniand, but no settlement was 
made until about a ceutury afterwards, when the 
Franciscan Fathers planted a mission on the site 
of San Diego; other settlements soon followed, and 
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ln a short time the country was entlrely under the 
control of the priests, who accumulated great wcalth. 
The Spauish power in the territory now coustituting 
California was overthrown by the Mexican revolu- 
tion in 1822, and the secular government by the 
priests was abolished. By the treaty of Guadalupe 
Hidalgo, May 30, 1848, terminatlng the war between 
the United States and Mexico, the latter country 
ceded to the United States for $15,000,000 a large 
tract of land including the present states of Cali- 
fornia, Nevada, and Utah, and part of Colorado and 
Wyoming, and of the present territories of Arlzona 
and New Mexico, and the whole tract was called the 
territory of New Mexico. 

The commanding officer of the U. S. forces exer- 
clsed the duties of civil governor at first, but June 
3, 1849, Brigadier-General Riley, then in command, 
issued a proclamation for holding an election Au- 
gust 1, 1849, for delegates to a general convention to 
frame a state constitution. 

The convention met at Monterey, Sept. 1, 1849 ; 
adopted a constitution on October 10, 1849, which 
was ratified by a vote of the people, November 13, 
1849. At the same time an election was held for 
governor and other state officers, and two members 
of congress. 

The first legislature met at San Jose, December 
15, 1849. General Riley, on December 20, 1849, re- 
signed the administratlon of clvil affairs to the 
newly elected officers under the constitution, and 
shortly thereafter two United States senators were 
elected. 

In March, 1850, the senators and representatlves 
submitted to congress the constitution, with a me- 
morial asking the admission of the state into the 
American Union. 

On September 9, 1850, congress passed an act ad- 
mitting the state into the Union on an equal footing 
with the original states, and allowing her two repre- 
sentatives in congress until an apportionment ac- 
cording to an actual enumeration of the inhabitants 
of the United States. The third section of the act 
provides for the admission, upon the express con- 
dition that the people of the state, through their 
legislation or otherwise, shall never interfere with 
the primary disposal of the public lands within its 
limits, and shall not pass any law or do any act 
whereby the title of the United States to any right 
to dispose of the same shall be impaired or ques- 
tioned; and that they shall never lay any tax or 
assessment of any description whatsoever upon the 
public domain of the United States, and that in no 
case shall non-resident proprietors who are citizens 
of the United States be taxed higher than residents; 
and that all the navigable waters within the state 
shall be common highw^ys, and forever free, as well 
to the inhabitants of the state as to the citizens of 
the United States, and without any tax, impost, or 
duty therefor. 

Congress passed an act, March 3, 1851, to ascertaln 
and settle the prlvate land claims in the state of 
California. By this act a board of commissioners 
was created, before whom every person claiming 
lands In California, by virtue of any right or title 
derived from the Spanish or Mexican governments, 
was required to present his claim, together with 
such documentary evidence and testimony of wit- 
nesses as he relied upon. From the decision of thls 
board an appeal might be taken to the distrlct court 
of the United States for the district in which the 
land was situated. Both the board and the court, 
on passing on the validlty of any claim, were re- 
quired to be governed by the treaty of Guadalupe 
Hidalgo, the law of nations, the laws, usages, and 
customs of the government from which the claim 
was derived, the principles of equity, and the de- 
cisions of the supreme court of the United States. 

A large part of the best agricultural lands of the 
state was claimed under Spanish and Mexican 
grants. The evidence ln support of these grants 
was in many instances meagre and unsatisfactory, 
and the amount of litigation arising therefrom was 
enormous and has not yet wholly ceased. The board 
of commissioners, having completed its work, went 
out of existence. 

By an act passed September 28, 1850, congress de- 


clared all laws of the United States, not locally ln- 
applicable, in force within the State. 

The constitution adopted in 1849 was amended 
November 4, 1856, and September 3, 1862, and on 
Januâry 1, 1880, was superseded by the present con- 
stitution, which had been framed by a convention 
March 3, 1879, and adopted by popular vote May 7, 
1879. It was further amended in 1898, 1902 and 1906. 
Sectlon 1, article IV amended in 1911 by providing 
for lnitlative, referendum and recall; section 1, ar- 
ticle II, amended by giving rlght of equal suffrage 
to women in 1912. 

CALL. An agreement to sell. Treat v. 
White, 181 U. S. 264, 21 Sup. Ct. 611, 45 L. 
Ed. 853. 

It is within the War Revenue Act of June 
13, 1898, requiring a revenue stamp on all 
sales or agreements to sell or memoranda of 
sale or deliveries or transfers of stock; id. 

CALL DAY. There are four call days at 
tke Inns of Court in London: In January, 
May, June and November. 

CALLING THE PLAINTIFF. A formal 
method of causing a nonsuit to be. entered. 

When a plaintiff perceives that he has not given 
evidence to maintain his issue, and lntends to be- 
come nonsuited, he withdraws himself; whereupon 
the crier is ordered to call the plaintiff, and on his 
failure to appear he becomes nonsuited. The phrase 
“let the plaintiff be called," which occurs ln some 
of the earlier state reports, is to be explained by 
reference to this practice. See 3 Bla. Com. 376; 2 C. 
& P. 403 ; Porter v. Perkins, 5 Mass. 236, 4 Am. 
Dec. 52; Trask v. Duval, 4 Wash. C. C. 97, Fed. 
Cas. No. 14,143; Non Dicit. 

CALLING TO THE BAR. Conferring the 
degree or dignity of barrister upon a mem- 
ber of the inns of court. Holtkouse, Dict. 

“Calls to the benck and bar are to be made 
by the most ancient, being a reader, who is 
present at supper on call night.” 1 Black 
Books of Lincoln’s Inn. 339. But see Rar- 
rister as to admission to the bar. 

CALUMN l/€ JUSJURANDUM (Lat.). The 

oath against calumny. 

Both parties at the beginnlng of a sult, l'n certain 
cases, were obliged to take an oath that the suit 
was commenced in good faith and in a firm belief 
that they had a good cause. Bell, Dlct. It was a 
fore-oath—before suit brought. The object was to 
prevent vexatious and unnecessary suits. It was 
especially used in divorce cases, though of little 
practical utility; Bish. Marr. & Dlv. § 353; 2 Bish. 
Marr. Div. & Sep. § 264. A somewhat similar pro- 
vision is to be found in the requirement made in 
some states that the defendant shall file an affidavit 
of merits. 

CALU M NIATO RS. In Civil Law. Persons 
who accuse others, whom they know to be 
innocent, of having committed crimes. 

CALVO DOCTRINE. The doctrine stated 
by the Argentine jurist, Carlos Calvo, that 
a government is not bound to indemnify 
aliens for losses or injuries sustained by 
them in consequence of domestic disturb- 
ances or civil war, where the state is not at 
fault, and that therefore foreign states are 
not justified in intervening, by force or oth- 
erwise, to secure the settlement of claims of 
their citizens on account of such losses or in- 
juries. Such intervention, Calvo says, is not 
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in aecordance with the practice o£ European | 
States towards one-another, and is contrary 
to the prineiple of state sovereignty. 3 Cal- 
vo §§ 1280, 1297. The Calvo Doctrine is to 
be distinguished from the Drago Doctrine 
(q. v.). 

See 1S Green Bag 377. 

CAMBIALE JUS. The law of exchange. 

CAMBIATORS. See Bank. 

CAMBIO. Exchange. 

CAM BIPARTIA. Champerty. 

CAMBIPARTICEPS. A champertor. 

CAMBIST. A person skilled in exchange; 
one who deals or trades in promissory notes 
or bills of èxchange; a broker. 

CAMBIUM. Change, exchange. Applied 
in the civil law to exchange of lands, as well 
as of money or debts. Du Cange. 

Cambium reale or manualc was the term generally 
used to denote the technical common-law exchange 
of lands; cambium locale, mercantile, or trajec - 
titium, was used to designate the modern mercan- 
tile contract of exchange, whereby a man agrees, in 
consideration of a sum of money paid him in one 
place, to pay a like sum in another place. Pothier, 
de Cliange, n. 12; Story, Bills § 2. 

CAMERA. See In Camera. 

CAMERA RE6IS. In old English law a 
chamber of the king; a place of peculiar 
privileges especially in a commercial point 
of view. The city of London was so called. 
Year Book, p. 7, Hen. VI. 27; Burrill, Law 
Dic. 

CAMERA SCACCARII. The Exchequer 
Chamber. Spelman, Gloss. 

CAMERA STELLATA. The Star Chamber. 

CAMERARIUS. A chamberlain ; a kecper 
of the public money; a treasurer. Spelman, 
Gloss. Cambellarius; 1 Perr. & D. 243. 

CAMPARTUM. A part or portion of a 
larger field or ground, which would other- 
wise be in gross or in common. See Ciiam- 
perty. 

CAMPERTUM. A cornfield; a field of 
grain. Cowell; Whishaw. 

CAMPUM PARTERE. To divide the land. 
See Champerty. 

CAMPUS (Lat. a field). In old European 
law an assembly of the people so called from 
being held in the open air, in some plain 
capable of containing a large number of per- 
sons. 1 Robertson’s Charles V. App. n. 38. 

In feudal or old English law a field or 
plain. Burrill, Law Dict 

CANADA. The name given to a confed- 
eration of all the British possessions in 
North America except Newfoundland. 

The first explorations of this country, of which 
any authentic informatlon exists, w r ere by Jacques 
Cartier, between the years 1534 and 1554, thus giv- 
ing to France the first claim upon its territory. 
Great activlty was shown during these and the suc- 
ceeding years on the part of Great Britain and 


France to acquire territorial jurisdictlon on the 
newiy discovered continent, and the division lines 
between their acquisitions were not very clearly 
marked. Those of France included Florida in the 
south and the'lands watered by the St. Lawrence in 
the north, and to it all the name of “New France” 
was given. In 1003 an expedition for trading pur- 
poses was fitted out under the command of Samuel 
Champlain, whose expiorations up the river St. 
Lawrence and its tributary, the Richelieu River, 
brought him to the lake which still bears his name. 

The viceroyaity of New France was confcrrcd in 
1612 upon the Prince de Condê, who made a formai 
asslgnment of it in 1619 to Admiral Montmorcncy, 
who personally visited the country. 

In 1623, under the rule of Cardinal Richelieu in 
France, the colony w r as ceded to “La Compagnie de 
Cents Associês” (The Company of the One Hundred 
Associates), a trading company, but armed, like the 
Iludson Bay Company in iater years, with full pow- 
er for the administration of justice in the primitive 
forms practicable in new countries and with mixed 
populations. 

This company bad an unsuccessful career finan- 
cially, and upon Its disorganization, in 1663, Louis 
XIV. resumed territorial jurisdiction over the col- 
ony, and in April of that year published an edict 
establishing a “Sovereign Council” for the govern- 
ment of Canada, and this council was specially in- 
structed to prepare iaw r s and ordlnances for the ad- 
mlnistration of justice, framed as much as possible 
upon those then in force in France under the pro- 
visions of the “Custom of Paris.” 

For more than one hundred years all the legal 
business of the province was determined by this 
councii—in fact, until the conquest by the English 
in 1759. By the terms of the capitulation, it was 
stipulated and conceded that the ancient iaw's of 
land tenure should continue to subsist, but it was 
understood that the English criminal and com- 
mercial law should be introduced and adopted. 

Under this stipulation the law of France, as it 
existed in 1759, was recognized as the civil law of 
Canada, and has always since formed the basis of 
that law—modifled, of course, after the subsequent 
establishment of a representative government in the 
colony, by the statutory provisions of the colonial 
parliaments. This result was applicable, however, 
only to that section of the country which subse- 
quently was called Lower Canada, now the province 
of Quebec. The portion of the colony since known 
as the province of Upper Canada (now the province 
of Ontario) was then unsettled, and being subse- 
quentiy colonized from Great Britain and her other 
dependencies, the whole body of law, civil as weli 
as criminal, was based upon that in force in Eng- 
land. 

Under the provisions of a statute passed by the 
imperial parliament of Great Britain in 1774, called 
“The Quebec Act,” a legislatlve council of twenty- 
three members was established for the province, 
with power to enact laws. In 1791, Pitt introduced 
the bill into the English House of Commons whlch 
gave a constitution to Canada and divided it into 
the two provinces of Upper and Lower Canada. 
Since then (with the short Interregnum from 1337 to 
1841), regular parliaments have been held, at which 
the jurisprudence of the country and the establish- 
ment of lts courts have been determined by formal 
acts. 

In 1S67, the confederation of the different North 
American depcndencies of Great Britain, under the 
name of the “Dominion of Canada,” was consum- 
mated by an act of the imperial parliament, at the 
instance aud request of the different provinces, 
including Upper and Lower Canada (under the 
names of Ontario and Quebec), New Brunswick, and 
Nova Scotia, to which have since been added Prince 
Edward Island, Manitoba, and British Columbia 
(all the provinces except Newfoundland). The act 
under which this confederation was estabiished— 
called The British North American Act (in effect 
July 1, 1S6S) — contains the provisions of a written 
constitution, under which the executive govcrnment 
and authority is declared to be vested in the sover- 
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eign of Great Britain, whose powers are deputed to 
a governor-general, nominated by the imperial gov- 
ernment, but whose salary is paid by the Dominion. 
The form of government is modelled after that of 
Great Britain. The governor-general acts under 
the guidance of a council, nominally selected by 
himself, but which must be able to command the 
support of a majority in that branch of parliament 
which represents the suffrages of the electors. 

Thb Judicial- Power.—T here is a supreme court 
with ultimate jurisdiction in matters affectlng the 
Dominion and as a final court of appeal from the 
provincial courts. It consists of a chief justice and 
five puisne judges, and holds three sessions a year 
at Ottawa. The exchequer court can hold sessions 
at any town, and is a colonial court of admiralty 
and exercises admiralty jurisdiction throughout 
Canada and the waters thereof. Certain local judg- 
es of admiralty are created with limited jurisdic- 
tion, the appeal from whose decisions lies to the 
Court of Exchequer, or it may lie direct to the Su- 
preme Court of Canada under certain conditions. 

CANAL. An artificial cut or trench in 
the earth, for conducting and confining wa- 
ter to be used for transportation. See Bish- 
op v. Seeley, 1S Conn. 394. 

Public canals originate under statutes and 
charters enacted to authorize their construc- 
tion and to protect and regulate their use. 
They are in this country constructed and 
managed either by the state Itself or by com- 
panies incorporated for the purpose. These 
commissioners and companies are armed with 
authority to appropriate private property for 
the construction of their canals, in exercis- 
ing which they are bound to a strict com- 
pliance with the statutes by which it is con- 
ferred. Where private property is thus tak* 
en, it must be paid for in gold and silver; 
State v. Beackmo, S Blackf. (Ind.) 246. Such 
payment need not precede or be cotempo- 
raneous with the taking; Rogers v. Brad- 
shaw, 20 Johns. (N. Y.) 735; Hankins v. 
Lawrence, 8 Blackf. (Ind.) 266; though, if 
postponed, the proprietor of the land taken 
is entitled to interest; People v. Canal 
Com’rs, 5 Denio (N. Y.) 401; Harness v. Canal 
Co., 1 Md. Ch. Dec. 248. A city through 
which a canal passes cannot construct Ievees 
along its banks and recover the cost thereof 
from the canal company; City of New Or- 
leans v. Canal & Nav. Co., 42 La. Ann. 6, 7 
South. 63. 

After the appropriation of land for a 
canal, duly made under statute authority, 
though the title remains in the original own- 
er until he is paid therefor, he’ cannot sus- 
tain an action against the party taking the 
same for any injury thereto; Turrell v. Nor- 
man, 19 Barb. (N. Y.) 263; Ligat v. Com., 19 
Pa. 456. But if there be a deviation from 
the statute authority, the statute is no pro- 
tection against suits by persons injured by 
such deviation; Lynch v. Stone, 4 Denio (N. 
Y.) 356; Farnum v. Canal Corp., 1 Sumn. 46, 
Fed. Cas. No. 4,675; 2 Dow. 519. Though a 
special remedy for damages be given by a 
statute authorizing the construction of a 
canal, the party injured thereby is not bar- 
red of his common-law action; Denslow v. 


New Haven & N. Co., 16 Conn. 98. But see, 
to the contrary, Stevens v. Canal, 12 Mass. 
466; Town of Lebanon v. Olcott, 1 N. H. 339. 
The legislature has the exclusive power to 
determine when land may be taken for a 
canal or other public use, and the courts can- 
not review its determination in that respect; 
Harris v. Thompson, 9 Barb. (N. Y.) 350; 
Hankins v. Lawrence, 8 Blackf. (Ind.) 266. 

In navigating canals, it is the duty of the 
canal-boats to exercise due care in avoiding 
collisions, and in affording each other mu- 
tual accommodation; and for any injury re- 
sulting from the neglect of such care the 
proprietors of the boats are liable in dam- 
ages; 1 Sher. & Redf. Neg. 404; Rathbun v. 
Payne, 19 Wend. (N. Y.) 399; Sheerer v. Kis- 
singer, 1 Pa. 44. The proprietors of the 
caual will be liable for any injury to canal- 
boats occasioned by a neglect on their part 
to keep the canal in proper repair and free 
from obstructions; Riddle v. Proprietors, 7 
Mass. 169, 5 Am. Dec. 35; James River & 
Kanawha Co. v. Early, 13 Gratt. (Ya.) 541; 
JMuir v. Canal Co., 8 Dana (Ky.) 161; Moore 
v. Canal, 7 Ind. 462; Griffith v. Follett, 20 
Barb. (N. Y.) 620; 11 A. & E. 223. Where a 
state exercises control over a canal, it is lia- 
ble for injuries caused by an officer’s negli- 
gence in failing to repair bridges over it; 
Woodman v. People, 127 N. Y. 397, 2S N. E. 
20 . 

In regard to the right of the proprietors of 
canals to tolls, the rule is that they are only 
entitled to take them as authorized by stat- 
ute, and that any ambiguity in the terms of 
the statute must operate in favor of the 
public; 2 B. & Ad. 792; Perrine v. Canal 
Co., 9 How. (U. S.) 172, 13 L. Ed. 92; Myers 
v. Foster, 6 Cow. (N. Y.) 567; Delaware & 
H. Canal Co. v. Coal Co., 21 Pa. 131. A stat- 
utory authority to charge tolls upon boats, 
etc., used for transportation along it gives 
no authority to charge tolls on tugs while 
towing vessels through the eanal or on thc 
return trip; Sturgeon Bay Harbor Co. v. 
Leatham, 164 111. 239, 45 N. E. 422. 

A canal constructed and maintained at 
private expense is like a private highway 
over which the public is permitted to travel, 
but in which it obtains no vested right; Pot- 
ter v. Ry. Co., 95 Mich. 3S9, 54 N. W. 956. 

An easement in the waters of state canals 
cannot be acquired by prescription; Bur- 
bank v. Fay, 65 N. Y. 57. 

CANAL Z0NE. See Panama Canal. 

CANCELLARIA. Chancery; the court of 
chancery. Curia cancellaria is also used in 
the same sense. See 4 Bla. Com. 46; Cowell. 

CANCELLARIUS (Lat.). A chancellor. 

In ancient law, a janitor or one who stood 
at the door of the court and was accustomed 
to carry out the commands of thè judges; 
afterwards a secretary; a scribe; a notary. 
j Du Cange. 
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In early English law, the keeper of the 
king’s seal. 

The office of chancellor is of Roman origln. He 
appears at flrst to have been a chief scrlbe or sec- 
retary, but was afterwards lnvested with judicial 
power, and had superlntendence over the other 
officers of the emplre. From the Romans the tltle 
and office passed to the church ; and therefore ev- 
ery bishop of the Catholic church has, to this day, 
his chancellor, the prlncipal judge of his conslstory. 
In ecclesiastical matters it was the duty of the can- 
cellarius to take charge of all matters reiating to 
the books of the church,—acting as librarian ; to 
correct the laws, comparing the various readings, 
and also to take charge of the seal of the church, 
affixing it when necessary in the business of the 
church. 

When the modern kingdoms of Europe were es- 
tablished upon the ruins of the empire, almost 
every state preserved Its chancellor, with different 
jurisdictions and dignities, according to their dif- 
ferent constitutions. In all he seems to have had a 
supervislon of all charters, letters, and such other 
public instruments of the crown as were authenti- 
cated in the most solemn manner ; and when seals 
came into use, he had the custody of the public seal. 

According to Du Cange it was under the relgn of 
the Merovingian kings in France that the cancel - 
larii first obtained the dlgnity corresponding with 
that of the English chancellor, and became keepers 
of the king’s seal. 

In this latter sense only of keeper of the seal, the 
word chancelior, derived hence, seems to have been 
used in the English law ; 3 Bla. Com. 46. 

The origin of the word has been much dlsputed; 
but it seems probable that the meaning asslgned by 
Du Cange is correct, who says that the cancellarii 
were orlginally the keepers of the gate of the king's 
tribunal, and who carried out the commands of the 
judges. Under the civil law their duties were va- 
ried, and gave rise to a great variety of names, as 
notarius, a notis, abactis, secretarius, a secretis, 
a cancellis, a responsis, a libellis, generally derived 
from their duties as keepers and correctors of the 
statutes and decisions of the tribunals. 

The transition from keeper of the seal of the 
church to keeper of the king’s seal w T ould be natu- 
ral and easy ln an age when the clergy were the 
only persons of education sufficient to read the 
documents to which the seal was to be appended. 
And this latter sense is the one which has remained 
and been perpetuated in the Engllsh word Chancel- 
lor. See Du Cange; Spelman, Gloss.; Spence, Eq. 
Jur. 78 ; 3 Bla. Com. 46. 

It was an evolution which passed through several 
stages, the flrst of which had its origin in the pe- 
riod when the king was actually as well as theoret- 
ically the fountain of justice and equity. At flrst he 
personally heard their complaints and adminlstered 
justlce to hls subjects. 

It was, however, after the growth of the popula- 
tlon had increased the applications to the klng for 
the redress of grievances to such an extent as to re- 
quire him to seek assistance, that the offlcer after- 
wards called chancellor appeared. He was then a 
scribe to whom were referred the complaints made, 
and it was his duty to determine if they should be 
entertalned and the form of wrlt adapted to the 
case. Thus what was afterwards the prlmary duty 
of the chancellor was devolved upon this offlcer, 
called the referendarius, and known by thls tltle, 
accordlng to Selden, durlng the reign of Ethelbert 
and subsequent kings to Edred. To separate and 
protect them from the sultors thls officer and his 
asslstants sat by a lattice, the laths of which were 
called cancelli, and to thls commentators ascrlbe the 
orlgin of the word cancellarius, whlch was used in 
the reign of the Confessor and is not clearly traced 
to an earlier date. At that time llttle more appears 
than that he was an offlcer who issued writs, but 
during Anglo-Saxon times he seems to have been 
little more, and the charter of Westminster shows 
hls precedence at that tlme to have been after two 
archbishops, nine bishops, and seven abbots, though 
now the lord chancellor ls second only after the 


royal family. True, it is said by Ingulphus that 
Edward the Elder appolnted Torquatel hls chancel- 
lor, so that whatever business of the king, spiritual 
or temporal, required a decision, shouid be decided 
by his advice and decree, and, being so decided, the 
decree should be held Irrevocable ; Spence, Eq. Jur. 
78, n. Nevertheless there does not seem to have been 
at that period a conception of the office as one main- 
tained for the exercise of judicial functions. Ac- 
cording to Pollock and Maitland, “even ln Edward 
I.’s rcign it is not in our vlew a court of justlce ; 
it does not hear and determine causes. It was a 
great secretarial bureau, a home office, a foreigu of- 
fice, and a ministry of justice;’’ 1 Hist. Eng. Law 
17U. 

The chancellor’s jurlsdictlon was an off-shoot from 
that of the king's council. It does not appear that 
he had any individual judicial functions otherwise 
than ns one of the council; he certainly acquired 
power to slt alone, or had it confirmed, in 1349, but 
thls did not forthwith exclude the older practice. 
Pollock, Expans. of C. L. 68. 

But whatever the origin of the tltle, ft is not dlffl- 
cult to apprehend the development of the janitor 
or keeper of the gate, acting as intermedlary be- 
tween the suitor and the king or judge, into the 
officer whose judgment \vas relied on in dealing 
with the petition, and how the orlginal scribe or 
refercndarius, exercising at first clerical functions, 
but selected for them because it required legal 
learning to discharge them, gradually developed 
into the chancellor of modern conception, holding 
the seal and representing the conscience of the 
king. The fact that it is an evolutlon ls ciear, how- 
ever obscure and difficult to trace are some of its 
successive stages. 

Lord Ellesmere, who ls practically the first chan- 
cellor whose decrees have come down to us, was the 
most conspicuous representative of the period o? the 
Tudors and the first Stuarts. He did much towards 
settling the practice and procedure of the court. He 
successfully fought the great fight with Coke over 
the supremacy of the chancelior’s writ of injunction, 
and during the period from Ellesmere to the Resto- 
ration the real foundatlon w'as laid of an equitable 
system modifying ancient common law principles 
and practices which no longer agreed with current 
views of justice; 15 Harv. L. Rev. UO. Instances 
of specific rellef, under what became in after times 
the great heads of equity, may nevertheless be 
found at a surprisingly early day. The edltor of 
the Selden Society’s volume of Select Cases in Chan- 
cery gives the following list of the earliest cases: 
Accldent, after 139S; account, 1385; cancellatlon 
and delivery of instruments, 1337 ; charities, after 
1393 ; discovery, 1415-17 ; dower, 1393 ; duress, 1337 ; 
fraud, 13S6; injunctions, 1396-1403; mlstake, 1417-24; 
mortgage, 1456 ; partition, 1423-43; perpetuation of 
testimony, 1486-1500; rescission of contract, 1396- 
1403 ; specific performance, after 139S; trusts, after 
1393 ; waste, 1461-67 ; wills, after 1393. 

In hls efforts to establish some sort of fixed prac- 
tlce, Lord Ellesmere frequently referred to prece- 
dents, but numerous instances of hls vicarious 
charity reveal the latltude of his discretion. In the 
Earl of Oxford’s Case, 2 W. & T. 644, he expressly 
claimed the power to legislate on individual rights. 

The Restoratlon, or rather the chanceliorship of 
Lord Nottlngham, marks an epoch in the hlstory of 
equity, of which he has been justly called the “fa- 
ther.’’ The interference of the chancellors had been 
instrumental in bringing about, through legisiation 
and otherwlse, a steady improvement In common 
law practice and procedure, and the necesslty for 
further interventlon, except where there was an 
avowed dlvergence between the two systems, had 
become rare. Then the abolltion of the incidents of 
feudal tenure by the Restoratlon Parliament lntro- 
duced a system of real property which continued 
almost to the reign of Vlctoria. Controversles aris- 
ing out of these new methods of conveyancing and 
settlement naturally found their way lnto chancery, 
where alone trusts and equities of redemption were 
recognlzed and contracts specifically enforced; and 
the contemporaneous abolition of the Court of Wards 
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ultlmately turned the guardianship of the estates 
of infants into chancery. Moreover, the searchlng 
investigations which had been made during the Com- 
monwealth exercised a powerful influence in the 
direction of reform in procedure. All these influ- 
ences combined to form a new era in equity. Prior 
to the Restoration, it could be said with entlre ac- 
curacy that the “grand reason for the interference 
of a court of equity is the imperfection of the legal 
remedy in consequence of the universality of legis- 
lative provisions.” But during the period from 
Nottingham to Eldon the chancellor was chiefly oc- 
cupied with the adjudication and admlnlstration of 
proprietary rights. At the close of Lord Eldon's 
service, equity was no longer a system corrective 
of the common law; its princlples were no less unl- 
versal than those of the common law. It could be 
described only as that part of remedial justice 
which was adminlstered in chancery; its work was 
administrative and protective, as contrasted with 
the remedial and retributlve justlce of the common 
law. See 15 Harv. L. Rev. 109. 

See 4 Co. Inst. 78 ; Dugdale Orig. Jur. fol. 34 ; and 
generally Selden, Discourses; Inderwick, King’s 
Peace; 3 Steph. Com. 346; 1 Poil. & Maitl. 172; 1 
Stubbs, Const. Hist. 3S1; Campbell, Lives of the 
Lord Chancellors, vol. 1; Holdsw. Hist. E. L. ; Pol- 
lock, Expans. of C. L. See Chancellor; Eqoty. 

CANCELLATION. The act of crossing 
out a writing. The manual operation of 
tearing or destroying a written instrument; 

I Eq. Cas. Abr. 409. 

The statute of frauds provides that the 
revocation of a will by cancellation must be 
by the “testator himself, or in his presence 
and by his direction and consent.” This pro- 
vision is in force in many of the states; 1 
Jarm. Wills (3d Am. ed.) *113 n. In order 
that a revocation may be effected, it must be 
proved to have been done according to the 
statute; Delafield v. Parish, 25 N. Y. 79; 
Heise v. Heise, 31 Pa. 246; Spoonemore v. 
Cables, 6G Mo. 579; Barker v. Bell, 46 Ala. 
216; declarations of a testator are not sufii- 
cient; Lewis v. Lewis, 2 W. & S. (Pa.) 455; 
Wittman v. Goodhand, 26 Md. 95; Jackson 
v. Kniffen, 2 Johns. (N. Y.) 31, 3 Am. Dec. 
390. 

Cancelling a will, animo rcvocandi, is a 
revocation; and the destruction or oblitera- 
tion need not be complete; 3 B. & Ald. 4S9; 
Avery v. Pixley, 4 Mass. 462; Card v. Grin- 
man, 5 Conn. 168; Burns v. Burns, 4 S. & R. 
(Pa.) 567. It must be done anhno revocandi ; 
Schoul. Wills 384; Wolf v. Bollinger, 62 111. 
36S; ‘Dickey v. Malechi, 6 Mo. 177, 34 Am. 
Dec. 130; and evidence is admissible to show 
with what intention the act was done; Jack- 
son v. Holloway, 7 Johns. (N. Y.) 394; Hatch 
v. Hatch, 9 Mass. 307, 6 Am. Dec. 67; Bots- 
ford v. Morehouse, 4 Conn. 550; Corliss v. 
Corliss, 8 Vt. 373; Tomson v. W f ard, 1 N. H. 
9; Burns v. Burns, 4 S. & R. (Pa.) 297; Bates 
v. Holman, 3 Hen. & M. (Va.) 502; Carroll’s 
Lessee v. Llewellin, 1 Harr. & McH. (Md.) 
162; 4 Kent 531; Collagan v. Burns, 57 Me. 
449; Harring v. Allen, 25 Mich. 505; Durant 
v. Ashmore, 2 Rich. (S. C.) 184; Patterson 
v. Hickey, 32 Ga. 156. Accidental cancella- 
tion is not a revocation; Smock v. Smock, 

II N. J. Eq. 156. Where the first few lines 
of a will were cut off, the remainder, which 


was complete, was admitted to probate; L. 
R2P.& D. 206. Partial cancellation, with 
proof of an animus revocandi, will revoke a 
will; Bohanon v. Walcot, 1 How. (Miss.) 
336, 29 Am. Dec. 631; and when more than 
one-third of the items were cancelled, leav- 
ing the remainder unintelligible and repug- 
nant, the will was held to be revoked; *Dam- 
mann v. Dammann (Md.) 28 Atl. 408. Where 
the testator wrote on his will “This will is 
invalid,” held a revocation; Witter v. Mott, 2 
Conn. G7. 

Cancellation by an insane man will not 
revoke a valid will; In re Forman’s Will, 54 
Barb. (N. Y.) 274; Ford v. Ford, 7 Humphr. 
(Tenn.) 92. See Laughton v. Atkins, 1 Pick. 
(Mass.) 535; Farr v. O’Neall, 1 Rich. (S. C.) 
S0. 

In Louisiana it requires a written instru- 
ment executed with formalities to revoke 
a will, hence placing it among waste paper 
and refusal to receive it after attention was 
called to it, and an unsuceessful attempt to 
make a new will, were held to be no can- 
cellation; Succession of Hill, 47 La. Ann. 329, 
16 South. S19. 

There may be a partial obliteration, which 
works a revocation pro tanto; Clarkv. Smith, 
34 Barb. (N. Y.) 140; Bigelow v. Gillott, 123 
Mass. 102, 25 Am. Rep. 32; W r olf v. Bolling- 
er, 62 111. 36S; Giffin v. Brooks, 48 Ohio St. 
211, 31 N. E. 743; and a careful interlinea- 
tion is not a cancellation; Dixon’s Appeal, 
55 Pa. 424. A cancellation by pencil is 
enough ; 2 D. '& B. 311; 6 Hare 39; L. R. 2 P. 
& D. 256; Estate of Tomlinson, 133 Pa. 245, 
19 Atl. 4S2, 19 Am. St Rep. 637. Where a 
will is found among a testator’s papers, torn, 
there is a presumption of revocation: Beau- 
mont v. Keim, 50 Mo. 28; In re Johnson’s 
Will, 40 Conn. 5S7; Idley v. Bowen, 11 Wend. 
(N. Y.) 227. Where after a person’s death a 
will is found in an unsealed envelope which 
had been in his possession up to the time of 
his death and with lines drawn through his 
signature, the presumption is that he him- 
self drew the lines for the purpose of re- 
voking the will; In re Philp, 64 Hun, 635, 19 
N. Y. Supp. 13. 

Perpendicular marks across a will are not 
“handwriting;” In re Hopkins, 172 N. Y. 360, 
65 N. E. 173, 65 L. R. A. 95, 92 Am. St. Rep. 
746. 

Mere cancellation of a deed does not di- 
vest the grantee’s title; Devlin, Deeds 300, 
305; Holbrook v. Tirrell, 9 Pick. (Mass.) 108; 
Fawcetts v. Kimmey, 33 Ala. 264; Botsford 
v. Morehouse, 4 Conn. 550; National Union 
Bld’g Ass’n v. Brewer, 41 111. App. 223; 
even though done before recording; Hall v. 
McDuff, 24 Me. 312; but it might practically 
have that effect between the parties by es- 
toppel; Sawyer v. Peters, 50 N. H. 143; or 
by reason of the destruction of the only evi- 
dence of the transaction; Blaney v. Hanks, 
14 Ia. 400; Parker v. Kane, 4 Wis. 12, 65 
Am. Dee. 2S3. 
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CAXON LAW 


On a bill in equity for tlie re-execution of 
lost securities, which were held by a dece- 
dent in his lifetime and after his death were 
not found among his papers, a party alleg- 
ing their destruction or cancellation by the 
decedent is bound to prove tlie fact to the 
satisfaction of the court. The absence of 
the papers raises no presumption of such 
destruction or cancellation; nor is mere 
proof of an intention to destroy or cancel, or 
of the declaration of such intention, alone 
suflicient; Gilpin v. Cbandler, 2 Oel. Ch. 219. 

In tlie case of au insurance poücy after 
death, the remedy of the company for fraud, 
etc., is at law by way of a defence to a 
suit on the policy; a bill in equity will not 
lie for revocation in the absence of speeial 
facts; Riggs v. Ins. Co., 129 Fed. 207, 63 C. 
C. A. 3G5. 

See Deed; InsuTwANCe; Will; Lost In- 
strument; Revocation. 

CANDIDATE (Lat. canöidatus , from can - 
didus, white. Said to be from the custoin of 
Roman candidates to clothe themselves in a 
white tunic). 

One who offers himself, or is offered by 
others, for an ottice. 

One who seeks office is a candidate; it is 
not necessary that be should liave been 
nominated for it Leonard v. Com., 112 Pa. 
624, 4 Atl. 220. 

CANON. In Ecclesiastical Law. A pre- 
bendary, or member of a chapter. All mem- 
bers of chapters except deans are now en- 
titled canons , in England. 2 Steph. Com. 
llth ed. 6S7, n.; 1 Bla. Com. 3S2. 

CANON LAW. A body of ecclesiastical 
law, which originated in the church of Rome, 
relating to matters of which that church has 
or claims jurisdiction. 

A canon is a rule o t doctrine or of discipline, and 
is the term generally applled to designate the or- 
dinances of councils and decrees of popes. The 
position which the canon law obtains beyond the 
papal dominlons depends on the extent to which it 
is sanctioned or permitted by the government of 
each country ; and hence the system of canon law 
as it is administered in different countries va- 
ries somewhat. 

In the wording of a canon it is not enough 
to admonish or to express disapprobation; its 
wording must be explicitly permissive or 
proliibitory, backed by the provision, ex- 
pressed or admittedly understood, that its 
infringement will be visited with pnnish- 
ment. Cent Dict. 

Though this system of law Is of primary lmpor- 
tance in Roman Cathollc countries alone, it still 
maintains great influence and transmits many of its 
pecuüar regulations down through the jurisprudence 
of Protestant countries which were formerly Roman 
Cathollc. Thus, the canon law has been a distinct 
branch of the profession in the ecclesiastical courts 
of England for several centurles; but the recent 
modifications of the jurisdlctlon of those courts have 
done mueh to reduce its independent lmportance. 

The Corpus Juris Canonici is drawn from varlous 
sources— the opinions of the anclent fathers of the 
churcb, the decrees of councils, and the decretal 
epistles and bulls of the boly see, together with the 
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maxlms of the clvll law and the teachings of the 
Scriptures. These sources were first drawn upon 
for a regular ecclesiastlcal system about the tlme 
of Pope Alexander III. (1139), when one Gratian, an 
Itallan monk, animated by the disco\ery of Jus- 
tlnian’s Pandects, collected the ecclesiastlcal constl- 
tutions also into some method ln thr^e books, which 
he entitled Concordia Discordantium Canonum. 
These are generally known as Dccrttum üratiani. 
They were never promulgated as a code, Üke the 
preceding. 

The subsequent papal decrees to the tlme of the 
pontificate of Gregory IX. were collected in much 
the same method, under the auspices of that pope, 
about tbe year 1234, in flve books, entltled Dtcre- 
talia Gregorii 2Vontt. A slxth book was added by 
Bonlface VIII., about the year 1298, which is called 
Scxtus Decretalium, or Liber Sextus. The CLemen- 
tlne Constitutlon, or decrees of Clement V., were 
in like ipanner authenticated in 1313 by his succes- 
sor, John XXII., who also publishcd twenty consti- 
tutions of his own, called the extravagantes Joannis, 
so called because they w'ere in addition to, or beyond 
the boundary of, the former collections, as the ad- 
ditions to the clvil law were called Novels. To 
these have since been added some decrees of later 
popcs, down to the time of Sixtus IV., ln flve books, 
called Extravagantes communes. And aü these to- 
gether— Gratian’s Decrees, Gregory’s Decretals, the 
Sixth Decretals, the Clementine Constitulions, and 
the Extravagants of John and his successors—form 
the Corpus Juris Canonici, or body of the Roman 
canòn law; 1 Bla. Com. 82; Encyclopêdie, Droit 
Canonique, Droit Public Ecclêsiastique; Dlct, de 
Jur. Droit Canonique; Erskine, Inst. b. 1, t. 1, s. 10. 

This body of canon law was the jus commune ot 
the church in England. The Engüsh provinclal 
constitutions merely formed a supplement to it and 
were valid only as lnterpreting or enforclng the pa- 
pal decrees ; 1 Holdsw. H. E. L. S55. It forms no 
part of the law of England, unless It has been 
brought into use and acted on there ; 11 Q. B. 649. 

See generally Encycl. Br., sub voce, Canon Law r ; 
Maitland, Canon Law ; Jenks’ Teutonic Law ; 1 Sel. 
Essays on Anglo-Amer. Leg. Hist. 46. 

See, ln general, Ayliffe, Par. Jur. Can. Ang.; 
Shelford, Marr. & D. 19; Preface to Burn, Eecl. 
Law, Tyrwhitt ed. 22; Hale, Civ. L. 26; Bell's 
Case of a Putative Marriage, 203; Dict. du Droit 
Canonique; Stair, Inst. b. 1, t. 1, 7; 1 Poll. & Maitl. 
90; 2 Sel. Essays on Anglo-Amer. Leg. Hlst, 258. 
See Exthavagantes. 

CANONRY. An ecclesiastical benefice at- 
tacbing to the office of eauon. Iloltbouse, 
Dict. 

CANT. A method of dividing property 
beld in common by two or more persons pe- 
culiar to tbe civil law, and may be avoided 
by the consent of all of tbose who are in- 
terested, in the same manuer that any otber 
contract or agreement raay be avoided. 
Ilayes v. Cuny, 9 Mart. O. S. (La.) 89. See 
Licitacion. 

CANTERBURY, ARCHBISHOP 0F. Tbe 

primate of all England; tbe chief ecclesias- 
tical dignitary in the cburcb. His custom- 
ary privilege is to crown tbe kings and 
queens of England. By 25 Hen. VIII. c. 21, 
be bad the power of granting dispcnsations 
in any case not contrary to tlie Holy Scrip- 
tures and the law of God wbere tbe pope 
used formerly to grant them, which is the 
foundation of bis granting special lieenses 
to marry at any place or time, etc. Whar- 
ton. See Ciiurch of Exgland. 

CANTRED. A bundred, a district con- 
taining a bundred villages. Used in Wales 
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in the same sense as hundred in England. r 
Cowell ; Termes de la Lcy. 

CANVASS. The act of examining the re- 
turns of votes for a public officer. This 
duty is usually intrusted to certaiu officers 
of a state, district, or county, who coustitute 
a board of canvassers. The determiuation 
of the board of canvassers of the persons 
elected to au office is prima facie evidcnce 
ouly of their elcctiou. A party may go be- 
hiud the canvass to the ballots, to show 
the number of votes cast for him. The du- 
ties of the cauvassers are wholly miuiste- 
rial; People v. Eerguson, 8 Cow. (N. Y.) 102; 
People v. Vail, 20 Wend. (N. Y.) 14; People 
v. Van Cleve, 1 Mich. 362, 53 Am. Dee. 69; 
People v. Ivilduff, 15 111. 492, 60 Am. Dec. 
769. A eanvassing board has uo pow T er to 
go behind the returns and inquire into the 
legality of the votes; McQuade v. Furgasou, 
91 Mich. 43S, 51 N. W. 1073; State v. Van 
Camp, 36 Neb. 9, 91, 54 N. W. 113. In mak- 
ing a recount they have uo authority to 
throw out the vote of a preciuct or ward on 
the grouud of fraud, as their pow T er is mere- 
ly ministerial; May v. Board of Canvassers, 
94 Mich. 505, 54 N. W. 377. See In re 
Woods, 5 Misc. 575, 26 N. Y. Supp. 169; 
Electioüst. 

CANVASSING B0ARD. See Canvass. 

CAPACITY. Ability, power, qualification, 
or competency of persons, uatural or artifi- 
cial, for the performance of civil acts de- 
pending on their state or condition as de- 
fined or fixed by law; as, the capacity to de- 
vise, to bequeath, to convey lands; or to 
take and hold lands; to make a contraet, 
and the like. 2 Com. Dig. 294. 

CAPAX D0LI (Lat. capable of commit- 
ting crime). The condition of one who has 
sufficient mind and understanding to be made 
responsible for his actions. See ‘Disceetion. 

CAPE. A judicial writ, now abolished, 
touching a plea of lands and tenements. 
The writs which bear this name are of two 
kinds —namely, cape magnum , or graud cape, 
and cape parvum } or petit cape. The cape, 
magnuni was the writ for possession where 
the tenant failed to appear. The petit cape 
is so called not so much on account of the 
smallness of the writ as of the latter; it was 
the shorter writ issued w r hen the plaintiff 
prevailed after the tenant had appeared. 
Fleta, 1. 6, c. 55, § 40. For the difference 
betw r een the form and the use of these writs, 
see 2 Wms. Saund. 45 c, d; Fleta, 1. 6, c. 55, 
§ 40. 

CAPERS. Vessels of war owned by pri- 
vate- persons, and dififerent from ordinary pri- 
vateers ouly in size, being smaller. Beawes, 
Lex Merc. 230. 

CAPIAS (Lat. that you take). A writ di- 
recting the sherifif to take the person of the 
defendant into custody. 

It is a judicial writ, and issued originally only to 
enforce compliance with the summons of an original 


writ or with some judgment or decree of the court. 
It was originally issuable as a part of the original 
process in a suit only in case of injuries committed 
by force or with fraud, but was much extended by 
statutes. See Arrest ; Baie. Being the first word 
of distinctive signiücance in the writ, when wrlts 
were frarned iu Latin, it came to denote the whole 
class of writs by which a defendant’s person was to 
be arrested. It was issuable either by the court of 
Common Pleas or King’s Bench, and bore the seal of 
the court. 

See Spence, Eq. Jur. ; Bail; Bre\te; Ar- 
rest; and the titles here following. 

CAPIAS AD AUDIENDUM JUDICIUM. 

A writ issued, in a case of misdemeanor, aft- 
er the defendant has appeared and is fouud 
guilty, to bring him to judgment if he is not 
present when called. 4 Bla. Com. 368. 

CAPIAS AD COMPUTANDUM. A writ 
which issued iu the action of account ren- 
dered upou the judgment quod computet , 
when the defendant refused to appear in 
his proper person before the auditor9 and 
enter into his account 

According to the ancient practice, the defendant 
might, after arrest upon this process, be delivered 
on mainprize, or, in default of finding mainpernors, 
was committed to the Fleet prison, where the audi- 
tors attended upon him to hear and receive hls ac- 
count. TMie writ is now disused. 

Consult Thesaurus Brevium 38; Coke, En- 
tries 46, 47 ; Rastell, Entries 14 b. 15. 

CAPIAS PR0 FINE. A writ which is- 
sued against a defendaut who had been 
fined and did not discharge the fine accord- 
ing to the judgment. 

The object of the writ was to arrest a defendant 
against whom a plaintiff had obtained judgment, 
and detain him until he paid to the king the fine for 
the public misdemeanor, coupled with the. remedy 
for the private injury sustained, in all cases of 
forcible torts ; 11 Coke 43; 5 Mod. 285; falsehood in 
denying one's own deed ; Co. Litt. 131; 8 Coke 60; 
unjustly claiming property in repleviu, or con- 
tempt by disobeying the command of the king’s 
writ, or the express prohibition of any statute; t 
Coke 60. It is now abolished; 3 Bia. Com. 398. 

CAPIAS AD RESPONDENDUM. A writ 

commanding the officer to whom it is di- 
rected “to take the body of the defendant 
and keep the same to answer the plaiutiffi,” 
etc. 

This is the writ of capias which is generaily in- 
tended by the use of the word capias, aud was for- 
merly a writ of great importance. For some ac- 
count of its use and value, see Akrest; Batl. 

According to the course of the practice 
at common law, the writ bears teste, in the 
name of the chief justice, or presiding judge 
of the court, on some day in term-time, when 
the judge is supposed to be present, not he- 
ing Sunday, and is made returuable on a 
regular return day. 

If the writ has been served and the de- 
fendant does not give bail, but remains in 
custody, it is returned G. C. ( cepi corpus ); 
if he have given bail, it is returned C. C. B. 
B. ( cepi corpus, bail bond); if the defend- 
ant’s appearance have been accepted, the re- 
turn is, “C. C., and defendant's appearance 
accepted.” See 1 Archb. Pr. 67. 
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CAPIAS A D SATISFACIENDUM. A writ 
directed to the sheriff or corouer, command- 
Ing him to take the person theroin named 
and him safely keep so that he may have his 
body in court on the return day of thc writ, 
to satisfy (ad satisfacicnduni) the party who 
has recovered judgment against liirn. 

It is a writ of cxecution issued after judgment, 
and mlght have been issued against a plaintiff 
against whom judgment was obtained for costs, as 
well as against the defendant ln a personal action. 

As a rule at common law it iay ln all cases where a 
capias ad respondendum lay as a part of the mesne 
process. Some classes of persons w r ere, however, 
exempt from arrcst on mesne process who w’ere 
llable to it on flnal. It was a very common form of 
execution, until within a few years, in many of the 
states; but its efliciency has been dcstroyed by 
statutes facilitating the discharge of the debtor, in 
some states, and by statutcs prohlbiting its issue, 
in others, except In specified cases. See Arhest; 
Privilege. It ls commonly known by the abbrevia- 
tion ca. sa. 

It is tested on a general teste day, and 
returnable on a general return day. 

It is executed by arresting the defendant 
and keeping him in custody. Iie cannot be 
discharged upon bail or by consent of the 
sheriff. JSee Escape, And payment to the 
sheriff is held in England not to be suiii- 
cient to authorize a discharge. He might 
be discharged by showing irregularities in 
the writ; 3 D. P. C. 201; 4 id. G. 

The return made by the oflicer is either 
C. C. & C. ( ccpi corpus ct committitur), or 
N. E. I, ( non cst invcntus). The effect of 
execution by a ca. sa. is to prevent suing out 
any other process against the lands or goods 
of the person arrested, at commoii law; but 
this is modified by statutes in the modern 
law. See Execution. 

CAPIAS UTLAGATUM. A writ directing 
the arrest of an outlaw. 

If gcneral , it directs the sheriff to arrest 
the outlaw and bring him before the court 
on a general return day. 

If special, it dirccts the sheriff, in addi- 
tion, to take possession of the goods and 
chattels of the outlaw, summoning a jury 
to determine their value. 

It was a part of the proccss subsequcnt to the 
caplas, and was Issued to compel an appearance 
where the defendant had absconded and a capias 
could not be served upon him. The outlawry was 
readily reversed upon any plausible pretext, upon 
appearance of a party in pcrson or by attorney, as 
the object of the writ was then satisfied. The writ 
issued after an outlawry in a crlmlnal as well as in 
a civll case. See 3 Bla. Com. 28i; 4 id. 320. 

CAPIAS IN WITHERNAM. A writ direct- 
ing the sheriff to take other goods of a dis- 
trainor equal in value to a distress which he 
has formerly taken and still withholds from 
the owner beyond the reacli of process. 

When chattels taken by dlstrcss werc decided to 
have been wrongfully taken and were by the dis- 
trainor eloigncd, tbat is, carried out of tbe county 
or concealed, the sheriff made such a retum. There- 
upon this writ issued, thus putting distress against 
distress. 

Goods taken in withcrnam are irreplevia- 
ble till the original distress he forthcoming; 

3 Bla. Com. 148. 


CAPIATUR PRO FINE. See Capias pa> 
Fine. 

CAPITA (Lat). Heads, and Cguratively 
entire hodies, whether of persuns or animals. 
Spelman. 

An expression of frequent occurre ce in laws 
regulating the distribution of the cstatns of p* r ons 
dying intestate. W T hen all the per-ors c%< tl*l to 
shares In the distribution are of the sar. r gr< p of 
kindred to the deceased person (e. g. wtw n all are 
grandchildren), and claim directly froin him in 
thcir own right, and not through an intrrmediat re- 
iation, they take per capita, that is, equal shares, or 
share and share alike. But when they are of dif- 
ferent degrees of kindred ( e . g. some the cliil iren, 
others the grandchildren or the greal-graud hil- 
dren of the deceased), those more remote take ; rr 
stirpem or per stirpes, that is, they take rospec- 
tively the shares their parents (or other relation 
standing in the same degree wlth thera of the sur- 
viving kindrcd entitled, who are in the noarcn de- 
gree of klndred to the lntestate) would have taken 
had they respectively survived the intestate, Rceve, 
Descent, Introd. xxvii.; also, 1 Roper, Leg. 126, 130. 
See Per Capita; Per Stirpes ; Stirpes. 

CAPITAL. The suin of inoney whieh a 
merehant, banker, or trader adventures in 
any undertaking, or which he contributes 
to the common stock of a partnership, and 
also the fund of a trading company. Mc- 
Culloch. 

Capital signifies the actual estate, wheth- 
er in money or property, owncd by an in- 
dividual or corporation; People v, Com’rs 
of Taxes, 23 X. Y. 192; it is the fund upon 
which it transacts its business, which would 
be liable to its creditors, and in case of in- 
solvency pass to a receiver; International 
Life Assur. Soc. of London y. Com’rs of 
Taxes, 28 Barb. (N. Y.) 318; it does nnt in- 
clude money borrowed temporarily; Bailcy 
v. Clark, 21 Wall. (U. S.) 284, 22 L. Ed. 031. 
See, also, Mechanics’ & Farmers’ Bank v. 
Townsend, 5 Blatchf. 315, Fed, Cas. Xo, 
9,3S1; People v. Sup’rs, 1S Wend. (N, Y.) 005. 

Profits of a corporation are liot appro- 
priated to its capital because it has incurred 
a debt nearly equal to such protits in per- 
manent improvements; Davis v. Jackson, 152 
Mass. 58, 25 N. E. 21, 23 Am. St, Ilep. S01 
See Dwidends; Income; Moneyed Capital. 

As to what is moneyed capital in a federn» 
act respecting state taxation of national hank 
stock, see Alercantile Bank v. New York, 121 
U. S. 157, 7 Sup. Ct. 820. 30 L. Ed, 805; First 
Nat. Bank v. Chapman, 173 U. S. 211, 19 
Sup. Ct 407, 43 L. Ed. GG9. 

CAPITAL CRIME. One for which the 
punishment of death is Inflicted. 

CAPITAL P0RTMEN. See Irswicn, 
Domesday of. 

CAPITAL PUNISHMENT. The punish- 
ment of death. 

The subject of capltal punishment has occupied 
the attention of enlightcned men for a long time, 
particularly since the middle of the last century; 
and none deserves to be more carefully investigated. 
The right of punishing its members by society is 
admittcd ; but how far this right extends, by the 
laws of nature or of God, has been much disputed 
by theoretical writers, althougb it cannot be denied 
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that most nations, ancient and modern, have deemed 
capital punishment to be within th6 scope of the 
legitimate powers of governmcnt. Beccaria con- 
tends with zeal that the punishment of death ought 
not to be inflicted in time of peace, nor at other 
times, except in cases where the laws can be main- 
tained in no other way. Beccaria, chap. 28. 

The ancient method of administering the law was 
by retribution or the vindication of tbe law upon 
the offendcr, and in England, as late as Geo. III., 
there were about two hundred offences punishable 
by death, among which were cutting down a tree, 
robbing a rabbit warren, harboring an offender 
against the revenue acts, stealing in a dwelling- 
house to the amount of forty shillings, or in a shop 
goods to the amount of five shillings, counterfeit- 
ing the stamps that were used for the sale of per- 
fumery, etc. Owing to the efforts of Sir Samuel 
Romilly, and later of Sir James Mackintosh, the old 
criminal codc was succeeded by more humane leg- 
islation, and since the statute of 1861 there are 
but four crimes now punishable in England by 
death, high treason, murder, piracy with violence, 
and setting fire to the king’s ships, dockyards, ar- 
senals or stores. See, also, 2 Poll. & Maitl. 450 ; 
Crimes ; Execution. It was abolished in Italy 
in 1S90, and has recently been restored in France. 

It has been abolished in some states. It is usually 
by hanging; some states have adopted electrocu- 
tion; and two states permit a choice between hang- 
ing and shooting. 

See Electrocution. 

CAPITAL STOCK. The sum, divided into 
shares, which is raised by mutuai subscrip- 
tion of the meinbers of a corporation. It is 
said to be the sum upon which calls may be 
made upon tbe stockholders, and dividends 
are to be paid; Barry v. Exchange Co., 1 
Sandf. Ch. (N. Y. ) 2S0; State.v. Fire Ass’n, 
23 N. J. E. 195; Ang. & A. Corp. §§ 151, 556; 
Union Bank of Tennessee v. State, 9 Yerg. 
(Tenn.) 490; State Bank of Wisconsin v. 
City of Milwaukee, 18 Wis. 281. The term 
is used to iudicate the amount of capital 
which the charter provides for, and not the 
value of the property of the corporation; 
State v. Fire Ass’n, 23 N. J. L. 195; or the 
original amount upon which a corporation 
commences; State Bank v. City Council, 3 
Rich. (S. C.) 346. See St. Louis, I. M. & S. 
Ry. Co. v. Loftin, 30 Ark. 693 ( contra , under 
an Illinois revenue statute; Pacific Hotel Co. 
v. Lieb, 83 111. 602) ; the entire sum agreed 
to be contributed to the enterprise, whether 
paid in or not ; Reid v. Mfg. Co., 40 Ga. 98, 
2 Am. Rep. 563. 

It has been held to mean the arnount paid 
in, not the amount subscribed; City of Phil- 
adelphia v. Ry. Co., 52 Pa. 177; Mayeski v. 
His Creditors, 40 La. Ann. 98, 4 South. 9; 
contra , Hightower v. Thornton, 8 Ga. 4S6, 52 
Am. Dec. 412; nor that named in the articles 
of association; Pratt v. Munson, 17 Hun (N. 
Y.) 475. See 1 Thomp. Corp. § 1060; Stock. 

CAPITALIS JUSTICIARIUS. See Justi- 

CIAR. 

CAPITANEUS. He who held his land or 
title directly from the king himself. 

A commander or ruler over others, either 
in civil, military, or ecclesiastical matters. 

A naval commander. This latter use be- 
gan A. D. 1264. Spelman, Gloss. Capita- 
neus t Admiralius . 


CAPITATI0N (Lat. caput, head). A poll- 
tax. An imposition yearly laid upon each 
person. 

The constitution of the United States pro- 
vides that “no capitation or other direct tax 
shall be laid, unless in proportion to the 
census, or enumeration, thereinbefore direct- 
cd to be taken.” Art. 1, s. 9, n. 4. See Hyl- 
ton v. U. S., 3 Dall. (U. S.) 171, 1 L. Ed. 556; 
Loughborough v. Blake, 5 Wheat. (U. S.) 
317, 5 L. Ed. 98. 

CAPITE. See In Capite. 

CAPITULA. Collections of laws and ordi- 
nances drawn up under heads or divisions. 
Spelman, Gloss. 

The term is used in the civll and old English law, 
and applies to the ecclesiastical law also, meaning 
chapters or assemblies of ecclesiastical persons. 
Du Cange. 

The Royal and Imperial Capitula were the 
edicts of the Frankish Kings and Emperors. 
They are distinguishable from the leges and 
probably had a less permanent effect. They 
might, by general consent, become a part of 
the leges—legibm addita. 

CAPITULA C0 R0 N /E. Specific and mi- 
nute schedules, or capitula itineris. 

CAPITULA ITINERIS. Schedules of in- 
quiry delivered to the justices in eyre before 
setting out on their circuits, and which were 
intended to embrace all possible crimes. 

CAPITULA DE JUD/EIS. A register of 
mortgages made to the Jews. 2 Bla. Com. 
343; Crabb, Eng. Law 130. 

CAPITULARY. In French Law. A collec- 
tion of laws and ordinances orderly arranged 
by divisions. 

The term is especially applled to the collections of 
laws made and published by the early French em- 
perors. The execution of these capitularies was in- 
trusted to the bishops, courts, and missi regis; and 
many copies were made. The best editlon of the 
Capitularies is said to be that of Baluze, 1677; Co. 
Litt. 191 a, Butler’s note 77. 

In Ecclesiastical Law. A collection of laws 
and ordinances orderly arranged by divi- 
sions. A book containing the beginning and 
end of each Gospel which is to be read every 
day in saying mass. Du Cange. 

CAPITU LATI0 N. The treaty which deter- 
mines the conditions under which a fortified 
place or army in the field is abandoned to the 
commanding officer of the opposing army. 

On surrender by capitulation, all the property ot 
the inhabitants protected by the articles is con- 
sidered by the law of nations as neutral, and not 
subject to capture on the high seas by the bellig- 
erent or its ally ; Miller v. The Resolution, 2 Dall. 
(U. S.) 8, 1 L. Ed. 263. 

CapituJations. The name used for treaty 
engagements between the Turkish government 
and the principal states of Europe by which 
subjects of the latter, residents in the ter- 
ritory of the former, were exempt from the 
laws of the places where they dwelt. 1 King- 
lake, Invasion of Crimea 116. 

In Civil Law. An agreement by which the 
prince and the people, or those who have 
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the right of the people, regulate the manner 
ln wliieh the govermuent is to be administer- 
ed. Wolffius, § 9S9. 

CAPITULUM (Lat.). A leading division 
of a book or writing; a chapter; a section. 
Tert. Adv; Jud. 9, 19. Abbreviated, Cap. 

CAPTAIN (Lat. capitaneus ; from caput y 
head). The commander of a company of 
soldiers. 

The term is also used of oflacers in the municipal 
police in a somewhat simiiar sense: as, captain of 
police, captain of the watch. 

Tlie master or eommander of a merchant- 
vessel, or a vessel of war. 

A subordinate oilicer havlng charge of a 
certain part of a vessel of war. 

In the United States, the commander of a mer- 
chant-vessel is, in statutes and legal proceedings 
and language, more generaily termed master, which 
titie see. In foreign laws and languages he is fre- 
quentiy styled patron. 

The rank of captain in the United States navy is 
next above that of commander; and captains are 
generaliy appointed from this rank in the order of 
seniority. The president has the appointing power, 
subject to the approval and consent of the senate. 

CAPTATI 0 N. In Frencli Law. The act 

of one who succeeds in coutrolliug the will 
of another, so as to become master of iL It 
is geuerally taken in a bad sense. 

It was formerly appüed to the first stage 
of the hypnotic or mesmeric trance. 

Captation takes piace by those demonstrations of 
attachment and friendship, by those assiduous at- 
tentions, by those services and officious little pres- 
ents, which are usual among friends, and by all 
those means which ordiuarily render us agreeable 
to others. When these attentions are unattended 
by dcceit or fraud, they are perfectly fair, and the 
captation is iawfui ; but if, under the mask of 
friendship, fraud is the object, and means are used 
to deceive the person with whom you are connected, 
then the captation is frauduient, and the acts pro- 
cured by the captator are void. 

CAPTION (Lat. capere , to take). A tak- 
ing, or seizing ; an arrest. The word is no 
longer used in this sense. 

The heading of a legal instrument, in 
which is shown when, where, and by what 
authority it was taken, found, or cxecutcd. 

In the English practice, when an inferior court, 
ln obedience to the writ of certiorari, returned an 
indictment into the king’s bench, it was annexcd to 
the caption, then calied a schedule, and the caption 
concluded with stating that “it is presented in man- 
ner and form as appears in a certain indictmcnt 
thereto annexed," and the caption and indictment 
were returned on separate parchments. 1 Wms. 
Saund. 309, n. 2. 

In some of the states, every indictment has a cap- 
tion attached to it, and returned by the grand jury 
as part of their presentment in each particuiar case; 
and in this respect a caption differs essentially from 
that of other tribunals, where the separate indict- 
ments are returned wMthout any caption, and the 
caption is added by the clerk of the court, as a 
general caption embracing all the indictments 
found at the term; Com. v. Stone, 3 Gray (Mass.) 
454; Com. v. Edwards, 4 Gray (Mass.) 5; Com. v. 
Gee, 6 Cush. (Mass.) 174. 

In Criminal Practice. The object of the 
caption is to give a formal stateiuent of the 
proceedings, describe the court before whieh 
the indictment is found, and the time when 


and place where it was found; Hall, Int. L. 
413; Com. v. Stone, 3 Gray (Mass.) 4.“4; and 
the jurors by whom it was found; Whart. 
Cr. Pl. § 91. Thus particulars must be set 
forth with reasonable certainty; U. S. v. 
Prentice, G McLeau, GG, Fed. Cas. No. 1G.OS3; 
State v. Conley, 39 Me. TS; Ileeves v. State, 
20 Ala. 33. It must show that the vcnire 
jacias was returned and from whenre the 
jury eame; Whart. Cr. PL § 91. The cap- 
tion may be amended in the court in which 
the indictment was found; U. S. v. Prentice, 

G McLean GG, Fed. Cas. No. 1C,0S3; Com. v. 
Ilines, 101 Mass. 33; Brown v. Com., 78 Pa. 
122; even in the supreme court; State v. 
Jones, 9 N. J. L. 397, 17 Am. Dec. 4S3; State 
v. Williams, 2 McCord (S. C.) 301. It is no 
part of the indictment; Coin. v. Stone, 3 
Gray (Mass.) 454; State v. Wentworth, 37 
N. H. 196; People v. Bennett, 37 N. Y. 117, 
93 Am. Dec. 551; Noles v. State, 24 Ala. 672. 

A clerical error in naming the district 
court of Alaska in the caption of an indict- 
ment as “the District Court of the United 
States,” etc., does not vitiate such indict- 
ment; Jackson v. U. S., 102 Fed. 473, 42 C. 
C. A. 452. 

In Depositions. The caption should state 
the title of the cause, the narnes of the par- 
ties, and at whose instance the depositions 
are taken; Knight v. Nichols, 34 Me. 20S. 
See Waskern v. Diamond, 1 Hemp. 701, Fed. 
Cas. No. 17,24S; Weeks, Depositions. 

For some decisions as to the forms and 
requisites of captions, see State v. Sutton, 5 
N. C. 281; State v. Creigbt, 1 Brev. (S. C.) 
169, 2 Am. t Dec. G5G; Mitchell v. State, S 
Yerg. (Tenn.) 514; State v. Brickell, S N. 
C. 354; Kirk v. State, 6 Mo. 4G9; Duncan v. 
People, 1 Scam. (111.) 45G; Beauehamp v. 
State, 6 Blackf. (Ind.) 299; Thomas v. 
State, 5 ITow. (Miss.) 20. 

CAPTIVE. A prisoner of war. Sueh a 
person does not by his capture lose his civil 
rights. 

CAPT0R. In International Law. A bellig- 
erent who has taken property from an eneiny 
or from an offending belligerent, The term 
also designates a belligerent who has eap- 
tured the person of an enemy. 

Formerly, goods taken in war were ad- 
judged to belong to the captor; they are 
now considered to vest primarily in the state 
or sovereign, and belong to the individual 
captors only to the extent that the municipal 
laws provide. Captors are responsilde to the 
owners of the propertv for all losses and 
damages, when the capture is tortious aud 
without reasonable cause in the exercise of 
belligerent rights. But if the capture is 
originally justifiable, the captors wlll not be 
responsible, unless by subsequent misconduct 
they become trespassers ab initio; 1 C. Kob. 
Adm. 93, 96. See The Flying Fish, 2 Gall. 
374, Fed. Cas. No. 4,S92; The Anne Green, 1 
GalL 274, Fed. Cas. No. 414; Hart v. The 
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Littlejohn, 1 Pet. Adm. 116, Fed. Cas. No. 
6,153; The London Packet, 1 Mas. 14, Fed. 
Cas. No. 8,474. 

CAPTURE. In International Law. The 

taking of property by one belligerent from 
another or from an offending neutral. 

Private property of the enemy is not sub- 
ject to capture on land, but the contrary rule 
holds at sea. When private enerny vessels 
are seized at sea. title does not inimediately 
vest in the eaptor, but the vessel must be 
brought before a prize court and legally con- 
demned. Wlien public enemy vessels are 
seized, titie vests immediately in the captor 
state. Capture is deemed Iawful when made 
in accordance with the laws of war. 

Private neutral property is subject to cap- 
ture by a belligerent for the carriage of con- 
traband ( q . v.), breach of blockade ( q. v.) 
and unneutral service (q. v.) The Declara- 
tion of Paris ( q. v.) laid down the rule that 
enemy goods, except contraband of war, 
should not be subject to capture under a neu- 
tral flag, nor neutral goods under an enemy 
flag. 

It has been a subject of controversy wheth- 
er captured neutral vessels may be destroyed 
by a belligerent under exceptional circum- 
stances. P>ritish practice held that neutral 
prizes should be abandoned if they could not 
be brought into court. Russia followed the 
opposite rule in the war with Japan in 1905. 
The Declaration of London (q. v.) compro- 
mised the question and allows destruction of 
a neutral vessel when it is liable to condem- 
nation upon the facts of the case and when 
the release of the vessel would involve dan- 
ger to the safety of the war-ship and the suc- 
cess of the operations in which she is en- 
gaged at the time. II Opp. 546-558. See 
Neutrauity. 

CAPUT (Lat. head). 

In Civil Law. Status; a person’s civil con- 
dition. 

According to the Roman law, three elements con- 
curred to form the status or caput ot the citizen, 
namely, liberty, libertas, citizenship, civitas, and 
family, familia. 

L ibertas est naturalis facultas ejus quod cuique 
facere libet, nisi si quid vi aut jure prohibetur. 
This definition of liberty has been translated by Dr. 
Cooper, and all the other English translators of the 
Institutes, as follows: “Freedom, from which we 
are denominated free, is the natural power of act- 
ing as we please, unless prevented by force or by 
the law.” This, although it may be a literal, is 
certainly not a correct, translation of the text. It 
is absurd to say that liberty consists in the power 
of acting as we think proper, so far as not restrain- 
ed by force; for it is evident that even the slave 
can do what he chooses, except so far as his voli- 
tion is controlled by the power exercised over him 
by his master. The true meaning of the text is: 
“Liberty (from which we are called free) is the 
power which we derive from nature of acting as we 
please, except so far as restrained hy physlcal and 
moral impossibiiities.” It ia obvious that a person 
is perfectly free though he cannot reach the moon 
nor stem the current of the Mississippi ; and it is 
equally ciear that true freedom is not impaired 
by the rule of law not to appropriate the property 


of another to ourselves, or the precept of morality 
to behave with decency and^decorum. 

Civitas— the city—reminds' us of the celebrated 
expression, “civis sum Romanus/* whlch struck 
awe and terror into the most barbarous nations. 
The citizen alone enjoyed the jus Quiritium, which 
extended to the family ties, to property, to inherit- 
ance, to wills, to alienations, and to engagements 
gencrally. In striking contrast with the civis stood 
the percgrinus hostis, barbarus. Familia —the fam- 
iiy—conveyed very different ideas in the early pe- 
riod of Roman jurisprudence from what it does in 
modern times. Besides the singular organization of 
the Roman family, explained under the head of 
pater familias,. the members of the family were 
bound together by religious rites and sacrifices, — 
sacra familice. 

The loss of one of these elements produced a 
chauge of the status, or civil condition ; this change 
might be threefold; the loss of liberty carried with 
it that of citizenship and family, and was called the 
maxima capitis deminutio; the loss of citizenship 
did not destroy liberty, but deprived the party of 
his family, and was denominated media capitis de- 
minutio; when there was a change of condition by 
adoption or abrogation, both liberty and citizenship 
were preserved, and this produced the minima cap- 
itis deminutio. But the loss or change of the 
status, whether the great, the less, or the least, was 
followed by serious consequences: all obligations 
merely civil were extinguished ; those purely nat- 
ural continued to exist. Gaius says, Eas obliga- 
tiones quce naturalem prcestationem habere intel- 
liguntur, palam est capitis deminutione non perire, 
quia civilis ratio naturalia jura corrumpere non 
potest. Usufruct was extinguished by the diminu- 
tion of the bead: amittitur usufructus capitis de- 
minutione. D. 3. 6. § 28. It also annulled the tes- 
tament: “Testamenta jure facta infirmantur, cum 
is qui fecerit tcstamentum capite deminutus sit.” 
Gaius, 2, § 143. 

At Common Law. A head. 

Gaput comitatis (the head of the county). 
The sheriff; the king. Spelman, Gloss. 

A person; a life. The upper part of a 
town. Cowell. A castle. Spelman, Gloss. 

Caput anni . The beginning of the year. 
Cowell. 

CAPUT LUPINUM (Lat.). Having a 
wolFs head. 

Outlaws were anciently said to have caput lu- 
pinum, and might be killed by any one who met 
them, if attempting to escape; 4 Bla. Com. 320. In 
the reign of Edward III. this power was restricted 
to the sheriff when armed with lawful process ; and 
this power, even, disappeared, and the process of 
outlawry was resorted to merely as a means of 
compelling an appearance ; Co. Litt 128 b; 4 Bla. 
Com. 284; 1 Reeve’s Hist Eng. Law 471. See Out- 
lawry. 

CAPUTAGIUM. Head-money; the pay- 
ment of head-money. Spelman, Gloss.; 
Cowell. 

CAR TRUST ASSOCIATION. See Roix- 

ING StOCJK. 

CAR TRUST SECURITIES. A name used 
commercially to indicate a class of invest- 
ment securities based upon the conditional 
sale or hire of railroad cars or locomotives to 
railroad companies with a reservation of title 
or lien in the vendor or bailor until the prop- 
ertv is paid for. See Rolling Stock. 

CARAT. The weight of four grains, used 
by jewellers in weigliing precious stones. 
Webster, 
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CARCAN. In French Law. An instrument 
of punishment, somewbat resembling a pil- 
lory. It sometimes signifies tbe punishment 
itself. Biret, Vocab. 

CARDINAL. The title given to one of the 
highest dignitaries of the ebureh of Rome. 

Cardinals are next to the pope in dignity: he is 
elected by them and out of their body. There are 
cardinal bishops, cardinal priests, and cardinal dea- 
cons. See Fleury, Hist. Eccles. liv. xxxv. n. 17, 11. n. 
15; Thomassin, part ii. liv. i. c. 53, part iv. Üv. i. 
cc. 79, 80 ; Lolseau, Traitê des Ordres, c. 3, n. 31; 
Andrê Droit Canon. 

CARDS. Small reetangular pastcboards, 
on which are figures of various colors, used 
for playing eertain games. The playing of 
eards for amusement is not forbidden; nor 
ls gaming for money, at eomrnon law; Bish. 
Stat. Cr. § 504. 

One who obtains from another a sum of 
money by a fraudulent use of eards is guilty 
of larecny; State v. Donaldson, 35 Utah 9G, 
99 Pae. 447, 20 L. R. A. (N. S.) 1104, 130 Am. 
St. Rep. 1041. 

Cards are a gambling device; State v. 
Herryford, 19 Mo. 377; State v. Lêwis, 12 
Wis. 434. 

CARE. Charge or oversight; implying 
responsibility for safety and prosperity. 
Webst Diet 

It is used with referenee to the degree 
of care required of bailees and carriers. For 
the utmost care, see Baltimore & O. R. Co. v. 
Worthington, 21 Md. 275, S3 Am. Dee. 578; 
Brand v. R. Co.,S Barb. (N. Y.) 3GS; extraor- 
dinary care, Tolcdo, W. & W. Ry. Co. v. 
Baddeley, 54 111. 19, 5 Am. Rcp. 71; great 
care, Brand v. R. Co., 8 Barb. (N. Y.) 36S; 
espeeial care, Chicago & N. W. Ry. Co. v. 
Clark, 2 111. App. 116; proper and reasonable 
care, Neal v. Gillett, 23 Conn. 443; South & 
N. A. R. Co. v. Henlein, 52 Ala. GOG, 23 Am. 
Rep. 578; due eare, Ilcatheoek v. Penuington, 
33 N. C. G40; Butterficld v. R. Co., 10 Allen 
(Mass.) 532, 87 Am. Dee. G78; ordinary care, 
State v. Railroad, 52 N. H. 52S; Ernst v. R. 
Co., 35 N. Y. 9, 90 Am. Dec. 7G1; Smith v. 
R. Co., 10 R. I. 22; sligbt care, Johnson v. 
R. Co., 20 N. Y. 65, 75 Am. Dec. 375. See 
Negligence. 

CARETA (spelled, also, Carrcta, and Car - 
ecta). A eart; a cart-load. 

In Magna Cbarta (9 Hcn. III. c. 21) it is ordained 
that no sheriff shall take horses or carts (careta) 
without paying the ancient üvery therefor. 

CARGO. The entire load of a ship or oth- 
er vessel. Abbott, Sbipp.; Pliile v. The 
Anna, 1 DaU. (U. S.) 197, 1 L. Ed. 9S; Mer- 
lin, Rêpert.; Allegre’s AdmTs v. Ins. Co., 2 
Gill & J. (Md.) 136, 20 Am. Dee. 424. See 
Bcnj. Sales §§ 5S9, 590. 

This term is usuaüy appüed to goods only, and 
does not include human beings ; 1 Phill. Ins. 185 ; 4 
Pick. 429. But in a more extenslve and less tech- 
nical sense it includes persons: thus, we say, A 
cargo of emigrants. See 7 M. & G. 729, 744; Davi- 
son v. Von Lingen, 113 U. S. 49, 5 Sup. Ct. 346, 28 
L. Ed. 885. 


CARLISLE TABLES. Life and annuity 
tables eompiled at Carüsle, England, aboit 
1870. Used by actuaries and otbers. See 
Life Tables. 

CARMACK ACT. An aet of Congress, 
June 29, 190G, amending the Ilepburn Act. 
It supersedes all state regulations; Chicago, 
B. & Q. R. Co. v. Millcr, 22G U. S. 513, 33 Sup. 
CL 155, 57 L. Ed. 323. 

CARNAL KNOWLEDGE. Sexual connec- 
tion. Com. y. Squires, 97 Mass. 59; Noble v. 
Statc, 22 Ohio St 541. The terrn is gcncral- 
ly, if not exelusively, applied to the act of a 
male. 

In the statutes relating to abusc or carnal 
knowledge of a female child of tender agc, 
the word abuse ineludcs the words carnallv 
kuow, and the latter term also ineludcs the 
former, as there eould be no earnal knowl- 
edge of sueh a ehild bv a man capable of 
eommitting rape, without injury; Dawkins v. 
State, 5S Ala. 37G, 29 Am. Rep. 754. 

CARNALLY KNEW. A technical phrase 
usual in an indictment to charge the defend- 
ant with the crime of rape. 

These words wcre eonsidered essential; 
Com, Dig. Indictment; 1 Ch. Cr. L. 243; 1 
Hale, P. C. G32; but Chitty afterwards says 
that it does not sccrn so clear; 3 Ch. Cr. L. 
S12; and the settled opinion seems to be that 
the words “carnally knew” are included in 
the term “rapuit” and are therefore unneces- 
sary; 2 Hawk. P. C. c. 25, § 5G; 2 Stark. 
Cr. Pl. 431, n. ( e) ; but it is safer not to omit 
them; id.; 1 Ch. Cr. L. 243; 1 East, P. C. 
44S. Thcse authorities would apply in states 
in whieh the ott'ence is deseribed simply as 
the erime of rape, hut in those statcs whcre 
tbe crime is designafed by the words “did 
ravish and carually know” it would on gen- 
eral principles of criininal pleading be safer 
to use the words of the statutc. The use of 
the words “carnally knew” will not supply 
the omission of the word “ravishcd” ; 1 Hale, 
P. C. G28, 632: 3 Russell, Cr. (Gth od.) 230. 
See Noble v. State, 22 Ohio St. 545 ; Dawk- 
ins v. State, 5S Ala. 37S, 29 Am. Rep. 754. 

CARRIAGE. See Yehicle; Automobile. 

CARRIER. One who undertakes to trans- 
port goods from one plaee to anotber. 2 
Pars. Contr. (Sth ed.) *1G3. 

Tbey are either cotnmon or privatc. Pri- 
vate earriers ineur tbc rcsponsibility of tbe 
exercise of ordinary diligcnce ouly, likc otber 
bailees for bire; Story, Bailm. § 495; Satter- 

lee v. Groat, 1 Wend. (N. Y.) 272; - 

v. Jackson, 2 N. C. 14; Robertson & Co. v. 
Kennedy, 2 Dana (Ky.) 430, 2G Am. Dcc. 4GG ; 
2 C. B. S77. Spccial earricrs of goods arc 
not iusurers and are ouly liable for injuries 
causcd by negligenee; Allis v. Voigt, 90 Mich. 
125, 51 N. W. 190. A earricr’s liability at- 
taehes thc momcnt goods are delivcred to 
bim; Gregory v. Ry. Co., 46 Mo. App. 574; 
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Rallway Co. y. Neel, 56 Ark. 279, 19 S. W. 
963. 

See Common Carriebs. 

CARRYING AWAY. Such a removal or 
taking into possession of personal property 
as is required in order to constitute the 
crime of larceny. 

The words "did take and carry away” are a 
translation of the words cepit et asportavit, which 
were used in indictments when legal processes and 
records were in the Latin language. But no single 
word in our language expresses the meaning of as- 
portavit. Hence the word “away,” or sòme other 
word, must be subjoined to the word “carry,” to 
modify its general signification and glve it a special 
and distinctive meaning. Com. v. Adams, 7 Gray 
(Mass.) 45. 

Any removnl, however right, of the entire 
article, which is not attached either to the 
soil or to any other thing not removed, is 
sufhcient; 2 Bish. Cr. Law § 699; 1 Dearsl. 
421; State v. Wilson, 1 N. J. L. 439, 1 Am. 
Dec. 216. Thus, to snatch a diamond from a 
lady’s ear, which is instantly dropped among 
the curls of her heir; 1 Leach 320; to re- 
move sheets from a bed and carry them into 
an adjoining room; 1 Leach 222, n.; to take 
plate from a trunk, and lay it on the floor 
with intent to carry it away ; id; to remove 
a pac-kage from one part of a wagon to an- 
other, with a view to steal it; 1 Leach 236; 
hàve respectively been holden to be felonies. 
But nothing less than such a severance will 
be suificient; 2 East, Pl. Cr. 556; 1 Ry. & 
M. 14; 4 Bla. Com. 231; 2 Russ. Cr. 96; 
Clarke, Cr. L. 242, 260. 

CARRYING CONCEALED V/EAPONS. 

See Arms. 

CARS. See Railroad ; Interstate Com- 
merce Commission; Rollinq Stock. 

CART. A carriage for luggage or burden, 
with two wheels, as distinguished from a 
wagon, which has four wheels. Worcester, 
Dict.; Brande. The vehicle in which crim- 
inals are taken to execution. Johnson. 

Tlie term has been held to include four- 
wheeled vehicles, to carry out the intent of 
a statute; Favers v. Glass, 22 Ala. 621, 58 
Am. Dec. 272. 

CARTBOTE. An allowance to the tenant 
of wood sufficient for carts and other instru- 
ments of husbandry. 2 Bla. Com. 35. See 
Bote. 

CARTA. A charter, which title see. Any 
written instrument. 

In Spanish Law. A letter; a deed; a pow- 
er of attorney. Las Partidas , pt. 3, t. 18, 1. 
30. 

CARTA DE FORESTA. See Charta de 

Forfsta. 

CARTA MERCATORIA. A grant (1303) to 
certain foreign merchants, in return for cus- 
tom duties, of freedom to deal wholesale in 
all cities and towns of England, power to ex- 
port their merchandise, and liberty to dwell 


where they pleased, together with other 
rights pertaining to speedy justice; 1 lloldsw. 
Hist. E. L. 311. 

CARTE BLANCHE. The signature of one 
or more individuals on a white paper, with 
a sufficient space left above it to write a note 
or other writing. 

In the course of business, it not unfre- 
quently occurs that, for the sake of conven- 
ience, signatures in blank are given wfith 
authority to fill them up. These are bind- 
ing upon the parties. But the blank must 
be filled up by the very person authorized; 
Musson v. Bank, 6 Mart. O. S. (La.) 707. 
See Chit. Bills 70; Finzer v. D’Invilliers, 2 
Pa. 200, 44 Am. Dec. 190. Blank. 

CARTEL. Agreements between belligcr- 
ents authorizing certain non-hostile inter- 
course betw r een one another w r hich would oth- 
erwdse be prevented by the state of war; for 
example, agreements for the exchange of 
prisoners, for intercommunication by post, 
telegraph, telephone, railway. II Op. 2S2. 

Cartel skip. Â. ship commissioned in time 
of war to exchange prisoners, or to carry 
any proposals between hostile powers; she 
must carry no cargo, ammunition, or imple- 
ments of war, except a single gun for signals. 
The conduct of ships of this description can- 
not be too narrowly watched. The service on 
which they are sent is so highlv important 
to the interests of humanity that it is pecu- 
liarly incumbent on all parties to take care 
that it should be conducted in sueh a manner 
as not to become a subject of jealousy and 
distrust between the two nations; 4 C. Rob. 
Adm. 357. See Merlin, Rêpert.; Dane, Abr. 
c. 40, a. 6, § 7; 1 Kent 68; 3 Phill. Int. Law 
161; Crawford v. Penn, 1 Pet. C. C. 106, Fed. 
Cas. No. 3,372; 3 C. Rob. Adm. 141; 6 id . 
336; 1 Dods. Adm. 60. 

A written challenge to a duel. 

CARTIVIEN. Persons who carry goods and 
merchandise in carts, either for great or 
short distances, for hire. 

Cartmen who undertake . to carry goods 
for hire as a common employment are com- 
mon carriers; 3 C. & IC 61; Edw. Bailrn. 
500; Story, Bailm. § 496. And see Allen v. 
Sewall, 2 Wend. (N. Y.) 327; Cohen v. 
Hurne, 1 McCord (S. C.) 444; Smyrl v. 
Niolon, 2 Bail. (S. C.) 421, 23 Am. Dec. 146; 
Spencer v. Daggett, 2 Yt. 92; Williams v. 
Branson, 5 N. C. 417, 4 Am. Dec. 562 ; Bac. 
Abr. Carriers , A. 

CARTULARIES. Ancient English records 
containing documents and legal proceedings 
—the muniments of title of the great land- 
ow T ners, and other miscellaneous documents. 
2 Holdsw. Hist. E. L. 273. See 1 Poll. & 
Maitl. p. xxii. 

CARUCA. A plow. A four-wheeled car- 
ldage. A team for a plow, of four oxen 
abreast. See Carucata. 
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CARUCAGE. A taxatioo of land by the 
camca. Tlie act of plowing. 

The caruca was as much land as a man could 
cuJtivate in a year and a day with a single plow 
(caruca). Carucage, carugage, or caruage was the 
tribuate paid for each caruca by the carucarius, 
or tenant. Spelman, Gloss.; Cowell. 

CARUCATA, CARUCATE. A certain 
quantity of land used as the basis for taxa- 
tion. A cartload. As much land as may be 
tilled by a single plow in a year and a day. 
Skeue, de verb. sig. A plow land of one hun- 
dred aeres. Iven. GIoss. The quantity varies 
in different counties from sixty to one hun- 
dred and twenty acres. Whart. See Little- 
ton, Ten. celxii. 

It may include houses, meadow, woods, etc. It is 
said by Littieton to be the same as soca, but has 
a much more extended signiflcatlon. Spelman, 
Gloss.; Blount; Cowell. 

Carucatc was a primitive measure of land 
in England. Caruca was a plow team. Car- 
ucate was based upon the amount of land 
eight oxen could cultivate in a year. As a 
fiscal unit it was equivalent to a hide of 120 
acres. An eighth was a bovate. 2 Holdsw. 
Ilist. E. L. 56; Maitl. Domesday Book and 
Beyond 395. See 1 L. J. H. 96. 

CASE. A question contested before a 
court of justice. An action or suit at law 
or in equitj^ Martin v. Hunter, 1 Wheat. 
(U. S.) 352, 4 L. Ed. 97. 

A case arislng under a treaty, within U. 
S. Const. art. 3, § 2, is a suit in which the 
validity or construction of a treaty of the 
United States is drawn in question; 2 Sto. 
Const. § 1G47; and under the judiciary act 
of 17S9, § 25, the United States supreme 
court exercises an appellate jurisdiction in 
such cases decided by a state court only 
when the decision of the latter is against 
the title, right, privilege, or exemption set 
up or claimed by the party seeking to have 
the decision reviewed; Martin v. Hunter, 1 
Wheat. (U. S.) 356, 4 L. Ed. 97. The deci- 
sion of the state court against the claimant 
must be upon the construction of the treaty ; 
if it rests upon other grounds it is not a ease 
arising under a treaty, and the supreme 
court is without any jurisdiction ; Gill v. 
Oliver, 11 How. (U. S.) 529, 13 L. Ed. 799; : 
Williams v. Oliver, 12 IIow. (U. S.) 111, 13 
L. Ed. 915. 

In Practice. A form of action which lies 
to recover damages for injuries for which 
the more ancient forms of action vrill not Iie. 
Steph. Pl., And. ed. § 52. 

Case, or, more fully, action upon the case, or tres- 
pass on the case, includes in its widest sense os- 
sui?ipsit and trover, and distinguishes a class of 
actions ln which the writ is framed according to 
the special circumstances of the case, from the an- 
cient actions, the writs In which, called brevia for- 
mata, are collected in the Rcgistrum Brevium. 

By the common law, and by the statute Westm. 
2d, 13 Edw. I. c. 21, if any cause of action arose for 
which no remedy had been provided, a new writ was 
to be formed, analogous to those already in exist- 
ence whlch were adapted to similar causes of ac- 
tion. The writ of trespass was the original writ 


most commonly resorted to as a precedent; and in 
process of time the term trespass seems to have 
been so extended as to include every species of 
wrong causing an injury, whether it was malfeas- 
ance, tn/sfeasance, or nonfeatance, apparently for 
the purpose of enabling an action on the case to be 
brought in the king’s bench. It thu inciudes ac- 
tions on the casc for breach of a parol undertaklng, 
now called assumpsit (see Assumpsitj, and actions 
based upon a finding and subsequent unlawful con- 
version of propcrty, now called trover (see Trover), 
as well as many other actions upon the ca. e which 
seem to have been derivcd from other originals than 
the writ of trespass, as nuisance, dcccit, etc. 

And, as the action had thus lost the peculiar 
character of a technical trespass, the name was to 
a great extent dropped, and actions of this character 
came to be known as actions on the case. 

As used at the present day, case ls distinguished 
from assumpsit and covenant, in that it is not 
founded upon any contract, express or implied; 
from trover, which lies only for unlawful conver- 
sion ; from detinuc and replevin, In that it lles oniy 
to recover damages ; and from trespass, in that it 
lies for injuries committed without force, or for 
forcible injuries w r hich damage the plaintiff conse- 
quentially only, and in other respccts. See 3 Reeves, 
Eng. Law 84 ; 1 Spence, Eq. Jur. 237 ; 1 Chit Pl. 
1-3; 3 Bla. Com. 41; Poll. Tort 645 ; 5 Term 64S. 

A similar division existed in the civil law, in 
which upon nominatc contracts an action distin- 
guished by the name of the contract was given. 
Upon innominate contracts, however, an action prce- 
scriptis verbis (which lay where the obiigation was 
one already recognized as existing at law, but to 
which no name had been given), or tn factum 
(which was founded on the equity of the particular 
case), might be brought. 

The action lies for: 

Torts not committed uith foree, actual or 
implied; Metcalf v. Alley, 24 N. C. 3S; Law 
v. Law, 2 Gratt. (Va.) 366; Griffin v. Far- 
well, 20 Vt. 151; as, for malicious prosecu- 
tion; Muse v.*Vidal, 6 Munf. (Va.) 27; Sha- 
ver v. White, 6 Munf. (Va.) 113, S Am. Dec. 
730; Warfiekl v. Walter, 11 Gill & J. (Md.) 
S0; Hays v. Younglove, 7 B. Monr. (Ky.) 
545; Seay v. Greenwood, 21 Ala. 191; Lally 
v. Cantwell, 30 Mo. App. 524; S\\ift v. Gham- 
berlain, 3 Conn. 537; 5 M. & W. 270; see 
Malicious Pbosecution ; fraud in eontracts 
of sale; Hughes v. Robertson, 1 T. B. Monr. 
(Ky.) 215, 15 Am. Dec. 104; Ward v. Wiman, 
17 Wend. (N. Y.) 193; C'aseo Mfg. Co. v. Dix- 
on, 3 Cush. (Mass.) 407; Mowry v. Schroder, 
4 Strobh. (S. C.) 69; Johnson v. McDuniel, 
15 Ark. 109; Oliver v. Perkins, 92 Mich. 304, 
52 N. W. 609; conspiracy to defame; Wildee 
v. McKee, 111 Pa. 335, 2 Atl. 10$, 56 Am. 
Rep. 271. 

Torts committed forciblg where the matter 
affected was not tangiblc; Wetmore v. Hob- 
inson, 2 Conn. 529; Wilson v. Wilson, 2 Vt 
6S; as for obstructing a private way; Lam- 
bert v. Iloke, 14 Johns. (N. Y.) 3S3; Wright 
v. Freeman, 5 Harr. & J. (Md.) 467; Cusliing 
v. Adams, 1S Pick. (Mass.) 110; Osborne v. 
Buteher, 26 N. J. L. 30S; disturhing the 
plaintiff in the use of a pew; 1 Chit. Pl. 43; 
injury to a franehise. 

Torts committcd forciblg when the injury 
is eonsequential merely, and not immediate; 
Cotteral v. Cummins, G S. & R. (Pa.) 34S; 
Ivnott v. Digges, G Uarr. &. J. (MdL) 230; 
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4 D. & B. 146; Hamilton v. Water Power 
Co., 81 Micli. 21, 45 N. W. G4S; as, special 
damage from a public nuisance; Martin v. 
Bliss, 5 Blackf. (Ind.) 35, 32 Am. Dec. 56; 
Garrett v. McKie, 1 Bich. (S. C.) 444, 44 
Am. Dec. 263; Hay v. Cohoes Co., 3 Barb. 
(N. Y.) 42; Beardsley v. Svran, 4 McLeau, 
333, Fed. Cas. No. 1,187; Plumer v. Alexan- 
der, 12 Pa. S1; Scott v. Bay, 3 Md. 431 ; acts 
done on the defendant’s iand which by im- 
mediate consequence injure the plaintiff; 
Shrieve v. Stokes, 8 B. Monr. (Ky.) 453, 48 
Am. Dec. 401; Woodward v. Aborn, 35 IMe. 
271, 58 Am. Doc. 699; llay v. Cohoes Co., 2 
N. Y. 159, 51 Am. Dec. 279; Tremain v. 
Cohoes Co., 2 N. Y. 163, 51 Am. Dec. 284; 
Thayer v. Brooks, 17 Ohio 4S9, 49 Am. Dec. 
474; Nelson v. Godfrey, 12 111. 20; Whitney 
v. Bartholomew, 21 Conn. 213. See Pruitt 
v. Ellington, 59 Ala. 454; Fleming v. Lock- 
wood, 36 Mont. 384, 92 Pac. 962, 14 L. R. A. 
(N. S.) 628, 122 Am. St. Rep. 375, 13 Ann. 
Cas. 263. 

Injuries to the relative rights', Vanhorn v. 
Freeman, 6 N. J. L. 322; Haney v. Town- 
send, 1 McCord (S. C.) 207; Ream v. Rank, 

3 S. & R. (Pa.) 215; McGowen v. Chapen, 6 
N. C. 61; Durden v. Barnett, 7 Ala. 169; 
Hopson v. Boyd, 6 B. Monr. (Ky.) 296; Van 
Vacter v. McKillip, 7 Blackf. (Ind.) 578; Wil- 
bur v. Brown, 3 Den. (N. Y.) 361; enticing 
away servants and children; 4 Litt. 25; Le- 
gaux v. Feasor, 1 Yeates (Pa.) 5S6; Thacker 
Coal Co. v. Burke, 59 W. Va. 253, 53 S. E. 
161, 5 L. R. A. (N. S.) 1091, 8 Ann. Cas. SS5; 
seduction of a daughter or servant; Clough 
v. Tenney, 5 Greenl. (Me.) 446; or wife; 
Matheis v. Mazet, 164 Pa. 5S0, 30 Atl. 434. 
Also for criminal conversation with spouse, 
by husband; Bedan v. Turney, 99 Cal. 649, 
34 Pac. 442; Browning v. Jones, 52 111. App. 
597; Dalton v. Dregge, 99 Mich. 250, 5S N. 
W. 57; but not by wife against another 
woman; Kroessin v. Keller, 60 Minn. 372, 
62 N. W. 43S, 27 L. R. A. 6S5, 51 Am. St. 
Rep. 533; for alienation of affection of 
spouse, by husband; French v. Deane, 19 
Colo. 504, 36 Pac. 609, 24 L. R. A. 387; Fra- 
tini v. Caslani, 66 Vt. 273, 29 Atl. 252, 44 
Am. St Rep. 843; or the wife; Railsback 
v. Railsbaek, 12 Ind. App. 659, 40 N. E. 276, 
1119; Young v. Young, S Wash. 81, 35 Pac. 
592; Price v. Price, 91 Ia. 693, 60 N. W. 
202, 29 L. R. A. 150, 51 Am. St. Rep. 360; 
Rice v. Rice, 104 ]Mich. 371, 62 N. W. 833. 
See Husband; Wife. 

Injuries which result from negligence; 
Carey v. R. Co., 1 Cush. (Mass.) 475, 48 Am. 
Dec. 616; Cook v. Transp. Co., 1 Den. (N. Y.) 
91; Ellis v. R. Co., 24 N. C. 138; Clifford 
v. Richardson, 1S Vt. 620; McCready v. R. 
Co., 2 Strobh. (S. C.) 356; Freer v. Cameron, 

4 Rich. (S. C.) 22S, 55 Am. Dec. 663; Ferrier 
v. Wood, 9 Ark. S5; Thomasson v. Agnew, 
24 Miss. 93; Lord v. Ocean Bank, 20 Pa. 387, 
59 Am. Dec. 728; Fleet v. Hollenkemp, 13 


B. Monr. (ICy.) 219, 56 Am. Dec. 563; Conger 
v. R. Co., 15 111. 366; Kerwhaker # v. R. Co., 
3 Ohio St. 172, 62 Am. Dec. 246; though the 
direct result of actual force; 4 B. & C. 223; 
Bliu v. Campbell, 14 Johns. (N. Y.) 432; Dal- 
ton v. Favour, 3 N. II. 465; Cole v. Fisher, 
11 IMass. 137; Maull v. Wilson, 2 Harr. 
(Del.) 443; Baldridge v. Allen, 24 N. C. 206; 
Clallin v. Wilcox, 1S Vt. 605; Schuer v. Vee- 
der, 7 Blackf. (Ind.) 342; Brennan v. Carpen- 
ter, 1 R. I. 474. 

Wrongful acts done under a legal process 
regularly issuing from a court of competent 
jurisdiction; Watson v. Watson, 9 Conn. 141, 
23 Am. Dec. 324; Hayden v. Shed, 11 Mass. 
500; Plummer v. Dennett, 6 Greenl. (Me.) 
421, 20 Am. Dec. 316; Lovier v. Gilpin, 6 
Dana (Ky.) 321; Turner v. Walker, 3 Gill 
& J. (Md.) 377, 22 Am. Dec. 329; Riley v.' 
Johnston, 13 Ga. 260; Robinson v. Kellum, 
6 Cal. 399; Joseph v. Henderson, 95 Ala. 213, 
10 South. S43. 

Wrongful acts committed by the defend- 
ant’s servant without his order, but for 
which he is responsible; Powell v. Deveney, 

3 Cush. (Mass.) 300, 50 Am. Dec. 738; 
Broughton V; Whallon, S Wend. (N. Y.) 474; 
Mayor, etc., of City of Memphis v. Lasser, 
9 Humphr. (Tenn.) 757; Fleet v. Hollenkemp, 
13 B. Monr. (Ky.) 219, 56 Am. Dec. 563; 
Samyn v. McClosky, 2 Ohio St. 536; Illinois 
Cent. R. Co. v. Reedy, 17 111. 580. 

The infringement of rights given by stat - 
ute; Sharp v. Curtiss, 15 Conn. 526; Riddle 
v. Proprietors of Locks and Canals, 7 Mass. 
169, 5 Am. Dec. 35; Savings Inst. v. Makin, 
23 Me. 371; Hunt v. Town of Pownal, 9 Vt. 
411; Hull v. Richmond, 2 Woodb. & M. 337, 
Fed. Cas. No. 6,861. 

Injurics committed to property of which 
the plaintiff has the reversion only; Ashley 
v. Ashley, 4 Gray (Mass.) 197; Noyes y. Still- 
man, 24 Conn. 15; Hall v. Snowhill, 14 N. J. 
L. 8; Campbell v. Arnold, 1 Johns. (N. Y.) 
511; Hilliard v. Dortch, 10 N. C. 246; Wil- 
liams v. Lanier, 44 N. C. 30; McGowen v. 
Chapen, 6 N. C. 61; Elliot v. Smith, 2 N. H. 
430; Ives v. Cress, 5 Pa. 11S, 47 Am. Dec. 
401; Short v. Piper, 4 Harr. (Del.) 181; 
Kidder v. Jennison, 21 Vt. 10S; Beavers v. 
Trimmer, 25 N. J. L. 97; Tinsman v. R. Co., 
25 N. J. L. 255, 64 Am. Dee. 415; Files v. 
Magoon, 41 Me. 104; as where property is 
in the hands of a bailee for hire; 3 East 
593; Hilliard v. Dortch, 10 N. C. 246; Haw- 
kins v. Phythian, 8 B. Monr. (Ky.) 515; also 
where grantor destroys an unrecorded deed 
placed in his hands for safekeeping by the 
grantee; Edwards v. Dickinson, 102 N. C. 
519, 9 S. E. 456. 

As to the effect of intention, as distinguish- 
ing case from trespass, see Bell v. Lakin, 1 
McMull. (S. C.) 364; Schuer v. Veeder, 7 
Blackf. (Ind.) 342; Vandenburgh v. Truax, 

4 Den. (N. Y.) 464, 47 Am. Dec. 26S; Schune- 
man v. Palmer, 4 Barb. (N. Y.) 225; Kelly 
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v. Lett, 35 N. C. 50; Moore v. Appleton, 26 
Ala. G33. In some statcs the distinction is 
exprcssly aholislied hy statute; Welch v. 
Wliittemore, 25 Me. S0; Iliues v. Kintiison, 
S Blaekf. (Ind.) 119; Imttrell v. llazen, 3 
Sneed (Tenn.) 20; Sc-hultz v. Erank, 1 Wis. 
352. 

The declaration must not state the injury 
to have been committed vi ct urmis; Gates 
v. Miles, 3 Conn. 61 [yet after verdiet the 
words vi ct annis (witli force and arnis) may 
be rejected as surplusage; White v. Marshall, 
Ilarp. (S. C.) 122J; and should not conclude 
contra paccin; Com. Dig. Action on thc Case 
(C, 3). 

Damages not resultiug necessarily from 
the acts complained of must be speclally 
stated ; Itowand v. Bellinger, 3 Strohh. (S. 
C.) 373; Swan v. Tappan, 5 Cusli. (Mass.) 
101; Morrls v. McCamey, 9 Ga. 160; Ilall 
v. Kitson, 4 Chandl. (Wis.) 20. Evidence 
which sliows the injury to he trcspass will 
not support case; Dillingham v. Snow, 5 
Mass. 560; Burdiek v. Worrall, 4 Barb. (N. 
Y.) 596; Scott v. Bay, 3 Md. 431. 

The plca of not guilty raises the general 
issue; llenion v. Morton, 2 Aslim. (Ra.) 150. 
Under this plea almost any matter may be 
given in evidence, except the statute of lim- 
itations; the rule is modified in actions 
for slander and a few other iustances; 1 
Wms. Saund. 130. 

The judgment is that the plaintiff recover 
a sum of money ascertained by a jury for 
his damages sustained by the commission 
of the grievances complained of in the dec- 
laraüon; Cox v. Skeen, 24 N. C. 221, 38 Am. 
Dec. 691; Burdick v. Glasko, 1S Conn. 494; 
with costs. See Act. & Def. ch. xxxiv., as to 
cases in which this action will lie. 

“Case or eontrovcrsy” as used in the ju- 
dieiary act, imply the existence of prescnt 
or possible adverse parties whose conten- 
tiòns are submitted to the court for adjudi- 
cation; Muskrat v. U. S., 219 U. S. 346, 31 
Sup. Ct. 250, 55 L. Ed. 246. 

Cascs, in the title of an old law book, may 
mean moot cases or questions put by the 
author for the consideration of the reader; 
c. g., StillingfleeUs “Ecclesiastical Cases 
. . . Stated and Resolved,” 1G9S-1704. 

CASE CERTIFIED. MTiere there is a dif- 
ference òf opinion between the judges of the 
circuit court, they may certify the question 
to the suprome court of the United States, 
but it must be a distiuct point or proposi- 
tion of law so clcarly stated that it can be 
answcred without regard to the other is- 
sues of law or fact in the case; Fire Ins. 
Ass’n v. Wickham, 128 U. S. 426, 9 Sup. Ct. 
113, 32 L. Ed. 503; U. S. v. Berrin, 131 U. 
S. 55. 9 Sup. Ct. 681, 38 L. Ed. SS: U. S. 
v. Reilly, 131 U. S. 5S, 9 Sup. Ct. 664, 33 
L. Ed. 75. It must not involve the whole 
case and must be a qucstion of law only; 
Fire Ins. Ass’n v. Wickham, 12S U. S. 42G, 


9 Sup. Ct. 113, 32 L. Ed. 503; nor can a cas<> 
he eertiüed in advance of a re-jular trial; 
U. S. v. Perrin, 131 U. S. 55, 9 Sup. Ct. Gbl 
3S L. Ed. SS. 

CASE LAW. The hody of lnw created by 
judicial docisions, as distinguished from law 
derived from statutory and other sources. 
Sce Precede.nts; Stare Decisis. 

CASE MADE. A statement of facts in re- 
lation to a disputed point of law, agreed to 
by both parties and submitted to the court 
icithout a prcceding action. This is only 
found In the Code states. See De Armond 
v. Whitaker, 99 Ala. 252, 13 South. 613; 
Farthing v. Carrington, 116 N. C. 315, 22 
S. E. 9; Bradford v. Buchanan, 39 S. C. 237. 
17 S. E. 501. 

CASE STATED. A statemcnt of all the 
facts of a case, with the names of the wit- 
nesses, and a detail of the documents which 
are to support thern. A brief. 

An agreement in writiug, between a plain- 
tiff and defendant, that the facts in dispute 
betwcen tliem are as therein agreed upon 
and set forth. Diehl v. Ihrie, 3 Whart. (Pa.) 
143. 

Some process of this klnd exists, it Is presumed, 
in all the states, for the purpose of enabling par- 
ties who agree upon the facts to dispense wlth a 
formal trial to ascertain what is already known, 
and secure a decision upon the law Involvcd merely. 
These agreements are called also agreed cases, 
cases agreed on, agreed statements, etc. In chan- 
cery, also, when a question of mere law comes up, 
it is referred to the king’s hench, or common pleas. 
upon a case stated for the purpose ; 3 Sharsw. Bla. 
Com. 453, n. ; 6 Term 313. 

A case stated usually embodics a written 
statemeut of tlie faets iu the case conscuted 
to by both parties as eorrect, and submitted 
to the court by their agroement, that a deci- 
sion may be rendered upou the court’s con- 
clusions of law ou the facts stated, without 
a trial by jury. 

Tlie facts being thus ascertalned, it is 
left for the court to decide for whieh party 
is the law. As no writ of crror lies on a 
judgment rendcred on a case stated; Dane. 
Abr. c. 137, art. 4, § 7; it is usual lu the 
agrcemcut to iusert a clause tliat the case 
stated shall he considered in the nature of 
special verdict. In that casc, a wyit of error 
lies on the judgmeut whicli may be rendered 
upon it. But a writ of error will also lie 
on a judgment on a case stated, whcn the 
parties liave agrecd to it; Fuller v. Trevoir, 
S S. & R. (Pa.) 529; and it is usual to in- 
clude such a provision. 

There must be a pending action, in which 
the case is stated; Smith v. Eliue, 4 D. R. 
(Pa.) 490; it must state all the facts; and 
caunot refcr to outside documeuts; llemphill 
v. Yerkes, 132 Pa. 545, 19 Atl. 342, 19 Am. 
St. Rep. 607 ; the court must dccide on the 
case stated, not on the report of a rnaster 
subsequently appoiuted ; Frailey v. Legion of 
llonor, 132 Pa. 578, 20 Atl. CS4; and cannot 




CASE STATED 


428 


CASE SYSTEM 


go outside of tlie case stated in deciding it; 
Northampton Co. y. Ry. Co., 14S Pa. 2S2, 
23 Atl. S95; Mutchler v. City of Easton, 14S 
Pa. 441, 23 Atl. 1109; Com. v. Iloward, 149 
Pa. 302, 24 Atl. 30S; if no right of appeal 
is reserved, the decision of the court is final; 
Com. v. Callahan, 153 Pa. 025, 25 Atl. 1000. 

Where a controversy is submitted to a 
court upon a case stated, but which fails 
to recite that it is submitted for its opinion 
on the law and judgment, the court is with- 
out jurisdiction to render judgment; Tyson 
v. Bank, 77 Md. 412, 26 Atl. 520, 23 L. R. 
A. 161. Where an agreed statement was 
made by the parties under a mistake of 
facts, it was a proper subject of amendment; 
Levy v. Sheehan, 3 Wasli. St. 420, 2S Pac. 
748. 

CASE SYSTEM. A method of teaching or 
studying the science of the law by a study 
of the cases historlcally, or by the inductive 
method. It was introduced in the Law 
School of Harvard Lniversity in 1S69-70 by 
Christopher C. Langdell, Dane Professor of 
Law. It is usually based upon printed col- 
lections of selected cases arranged chrono- 
logically under appropriate titles. The sys- 
tem is not necessarily based upon the exclu- 
sive use of cases, but the cases are made the 
basis of instruc-tion. Text-books may be 
used for the purpose of reference and col- 
lateral reading, and are so used by many 
teachers under this system. It has been 
very generally adopted in law schools. 

The reasons for the adoption of this sys- 
tem of instruction are given in a paper read 
before the Section of Legal Education of the 
American Bar Association in 1S94 by Pro- 
fessor W. A. Keener, formerly of the Law 
School of Harvard University. 

“1. That law, like other applied sciences, 
should be studied in its application, if one 
is to acquire a working knowledge thereof. 
2. That this is entirely feasible for the rea- 
son that while the adjudged cases are num- 
erous the principles controlling them are 
comparatively few. 3. That it is by the 
study of cases that one is to acquire the 
power of legal reasoning, discrimination and 
judgment, qualities indispensable to the prac- 
tising lawyer. 4. That the study of cases 
best develops the power to analyze and to 
state clearly and concisely a complicated 
state of facts, a powei’ which, in no small 
degree, distinguished the good from the poor 
and indifferent law’j’er. 5. That the system, 
because of the study of fundamental prin- 
ciples, avoids the danger of producing a 
mere case lawyer, while it furnishes, because 
the principles arq studied in their applica- 
tion to facts, an effectual preventive of any 
tendency to rnere academic learning. 6. That 
the student, by the study of cases, not only 
follow r s the law in its growth and develop- 
ment, but thereby acquires the habit of legal 
thought, which can be acquired only by the 


study of cases, and which must be aequired 
by him either as a student, or after he has 
become a practitioner, if he is to attain any 
success as a lawyer. 7. That it is the best 
adapted to exciting and holding the interest 
of the student, and is, therefore, best adapt- 
ed to making a lasting impression upon his 
mind. 8. That it is a method distinctly pro- 
ductive of individuality in teaching and of 
a scientific spirit of investigation, independ- 
ence, and self-reliance on the part of the 
student.” Reprinted in 28 Am. L. Rev. 709. 

See also 24 id. 211; 27 id. 801 ; 12 Harv. 
L. Rev. 203, 41S; 9 id. 169; 14 id. 258; 27 
Am. L. Reg. 416; Report of Amer. Bar 
Assoc. 1895, 1S96. 

CASH. That which circulates as money, 
including bank bills, but not mere bills re> 
ceivable. The provision of the limited part- 
nership acts requiring “a.ctual cash pay- 
ment” by the special partner is not eomplied 
with by the delivery to the firm of promis- 
sory notes, which are reeeived and treated as 
cash; Pierce v. Bryant, 5 Allen (Mass.) 91; 
nor of credits, Van Ingen v. Whitman, 62 
N. Y. 513; nor of post-dated checks, Durant 
v. Abendroth, 69 N. Y. 148, 25 Am. Rep. 15S; 
tbough regular checks of third parties, con- 
ceded to represent cash, have been allow’ed; 
Hogg v. Orgill, 34 Pa. 344. 

Cash price is the price of articles paid for 
in cash at the time of purchase, in distiuc- 
tion from the barter and credit prices. A 
sale for cash is a sale f(\r money in hand; 
Steward v. Scudder, 24 N. J. L. 101. 

CASH-BQ0K. A book in w T hich a mer- 
chant enters an account of all the cash he 
receives or pays. An entry of the same 
thing ought to be made, under the proper 
dates, in the journal. The object of the 
cash-book is to afford a constant facility to 
ascertain the true state of a man’s cash. 
Pardessus, n. S7. 

CASH REGISTER. In a prosecution for 
selling liquor on certain days, cash register 
records were held inadmissible to sustain the 
testimony of a party to the transaction that 
liquor had not been sold; Cullinan v. Mon- 
crief, 90 App. Div. 538, 85 N. Y. Supp. 745. 
They are not books of account, but merno- 
randa made by a party in his own interest. 
See note in 13 Yale L. J. 397. 

CASHIER. An officer of a moneyed insti- 
tution, or of a private person or firm, who is 
entitled by his office to take care of the 
cash or money of such institution, person, or 
firm. 

The cashier of a bank is usually intrusted 
with all the funds of the bank, its notes, 
bills, and other choses in action, to be used 
from time to time for the ordinary and ex- 
traordinary exigencies of the bank. He 
usually receives, directly, or through subor- 
dinate officers, all moneys and notes of the 
bank; delivers up dll discounted notes and 
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other securitles; signs drafts on correspond- 
Ing banks, and, witli the president, the notes 
payable on demand issued by the bank; and, 
as an executive ofFicer of the bank, transacts 
much of its general business. IIc is the 
chief executive oihcer of the bank; Morse, 
Bank. § 152; Minor v. Bank, 1 Fet. (U. S.) 
46, 7 L. Ed. 47; Bissell v. Bank, 69 Pa. 415. 
Ile is the custodian of its moncy, securities, 
books, and valuable papers; Mason v. Moore, 
73 Ohio St. 275, 76 N. E. 932, 4 L. U. A. (N. 
S.) 597, 4 Ann. Cas. 240. He may borrow 
money for the use of the bank and pledge 
notcs owned by it as security for the loan; 
Citizens’ Bank v. Bank, 126 Ky. 169, 103 
S. W. 219, 11 L. R. A. (N. S.) 59S, 12S Am. 
St. Rep. 2S2. He may certify checks; Mer- 
chants' Nat. Bauk v. Bank, 10 YN'all. (U. S.) 
604, 19 L. Ed. 1008. Ile will bind the bank 
by his contract to pay commissions for the 
disposal of its land through a broker, but 
which, thvough a mistake in idcntitj’, the 
bank does not own; Arnold v. Bank, 126 
Wis. 362, 105 N. W. S2S, 3 L. R. A. (N. S.) 
5S0. 

He need not be a stockholder; indeed, 
some bank charters prohibit him from own- 
ing stock in the bank. Ile usually gives se- 
curity for the faithful diseharge of his 
trusts. It is his duty to make reports to the 
proper state oflicer (in banks incorporated 
under the national bank act to the comp- 
troller of the currency; U. S. R. S. § 5210) 
of the condition of the bank, as provided 
by law. 

In general, the bank is bound by the acts 
of the cashier within the scope of his au- 
thority, express or implied ; Minor v. Bank, 
1 Pet. (U. S.) 46, 70, 7 L. Ed. 47; Fleckner 
v. Bank, S Wheat. (U. S.) 361, 5 L. Ed. 631; 
Merchauts’ Nat. Bank v. Bank, 10 Wall. (U. 
S.) 604, 19 L. Ed. 1008; Wild v. Bank, 3 
Mas. 505, Fed. Cas. No. 17,646; Matthews v. 
Nat. Bank, 1 Ilolmes 396, Fed. Cas. No. 
9,2S6; Pendleton v. Bank, 1 T. B. Monr. 
(Ky.) 179; Davenport v. Stone, 104 Mich. 521, 
62 N. W. 722, 53 Am. St. Rep. 467. It is 
bound by his act in drawing checks in its 
name, though with the intent to appiy the 
proceeds to his owu use; Fhillips v. Bank, 
67 Ilun (N. Y.) 37S, 22 N. Y. Supp. 254; 
Lowndes v. Bank, S2 Conn. S, 72 Atl. 150, 
22 L. R. A. (N. S.) 40S. He may eudorse to 
liimself and sue on a note payablc to the 
bank ; Young v. Iludson, 99 Mo. 102, 12 S. 
W. 632. But the bank is not bound by a dec- 
laration of the cashier not withiu the scope 
of his authority; as if, when a uote is about 
to be discounted by the bank, he tells a per- 
son that he will ineur no responsibility by 
becoming an indorser on such note; Bank 
of U. S. v. Duun, 6 Pet. (U. S.) 51, 8 L. Ed. 
316; see West St. Louls Sav. Bank v. Bank, 
95 U. S. 557, 24 L. Ed. 490; President, etc., 
of Salem Bank v. Bank, 17 Mass. 1, 9 Am. 
Dec. 111; State Bank at Elizabeth v. Chet- 


wood, 8 N. J. L. 1; Bank of Kentucky v. 
Bank, 1 Pars. Eq. Cas. (l J a.) 240. Hc has no 
authority to accept certificates of the capital 
stock of an insurance company in paymont 
of a debt due the bank; Bank of Commerce 
v. Ilart, 37 Neb. 197, 55 N. W. 631, 20 L. R. 
A. 7S0, 40 Am. St. Rep. 479. Ile may not 
accept a new note, so as to discharge a sure- 
ty on the first note; Gray v. Bank, S1 Md. 
631, 32 Atl. 51S. Ile may not give away, 
surrender, or release the bank’s securities; 

1 Dan. Neg. Inst § 395; Morse, Banks & 
Bankg. § 169. 

Where a cashier does acts on behalf of a 
bank which are not against public policy 
or criminal, when once executed in whole 
or part, they are blnding on the bank, as it 
cannot enjoy the benefits and escape the Ha- 
bilities; Owens v. Stapp, 32 III. App. 653; 
a cashier of a bank has authority to have 
the papcr of the bauk rcdiscouiited, in the 
usual course of business; Davenport v. 
Stone, 104 Mich. 521, 62 N. W. 722, 53 Am. 
St. Rep. 467. Merely by virtue of his oiiice, 
he has no implied power to receive mouey 
for interest in advance on a note owned by 
the bank, and to agree to extend thc time 
of payment, thus discharging an iudorser 
from liability; Bank of Ravenswood v. Wet- 
zel, 58 W. Ya. 1, 50 S. E. SS6, 70 L. R. A. 
305, 0 Ann. Cas. 4S; Vauderford v. Bank, 
105 Md. 164, 66 Atl. 47, 10 L. R. A. (N. S.) 
129 (a case under the negotiable instrument 
law). When the cashier of a bank instituted 
an action in the name of the bank commenc- 
ed by capias issued on his aflidavit. alleging 
his connection with the bank, it will be pre- 
sumed that he has authority to do so; Wach- 
muth v. Bank, 96 Mich. 426, 56 N. W. 9, 
21 L. R. A. 27S. A banking corporation, 
whose charter does not otherwise provide, 
may be represented by its cashier iu trans- 
actions outside of his ordinary dnties, with- 
out his authority to do so beiug in writing, 
or appearing in the records of the proceed- 
iugs of thc directors, and where the cashier 
has so acted for a series of ycars without 
objectiou, the bank is estopped to deny his 
authority; Martin v. Webb, 110 U. S. 7, 3 
Sup. Ct 42S, 2S L. Ed. 49. 

The mere notificatiou by the cashier to 
his individual creditor that he has plac-ed 
the amount of the debt to the latter's eredit 
on the books of the bank, followed by the 
honoring of his check for a portion of the 
amount, does not charge the bank with re- 
sponsibility for the credit; Langlois v. Grag- 
non, 123 La. 453, 49 South. 1S, 22 L. R. A. 
(N. S.) 414. 

He has uo authority to bind the bank by a 
pledge of its credit to secure a discount of 
his own notes for the benefit of a corpora- 
tion In which lie was a stockholder; State 
Nat. Bauk v. Bank, 66 Fed. 691, 14 C. C. 
A. 61; nor has he authority to sell property 
belonging to the bank; Greenawalt v. Wil- 
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son, 52 Kan. 109, 34 Pac. 403; nor has lie 
power to bind tlie bank to pay the draft of 
a third person on one of its customers, to be 
drawn at a future day, when it expects 
to have a deposit from him sulficient to cov- 
er it; Flannagan v. Eank, 5G Fed. 959, 23 
L. R. A. 836; nor to assign collaterals be- 
longing to himself, which were giveu to se- 
cure a loan to another persou for the casli- 
ier’s benelit; Merchants’ Nat. Bank v. 
Dernere, 92 Ga. 735, 19 S. E. 38. 

The power of a bauk cashier to transfer 
notes and securities held by the bank can 
be questioned ouly by the bank or its repre- 
sentative; llaugan v. Suuwall, 60 Minn. 367, 
62 N. W. 398. 

See Natioxal Bank; Directoes ; Agent. 

In Military Law. To deprive a military 
officer of his oflice. See Art. of War, art. 14. 

CASSARE. To quash; to render void; to 
break. Du Cange. 

CASSATION. In French Law. A decision 
emanating from the sovereign authority, by 
which a decree or judgment in the court of 
last resort is set aside or annulled. See 

COUR DE CASSATION. 

CASSETUR BREVE (Lat. that the writ 
be quashed). A judgment sometimes enter- 
ed against a plaintiff at his request when, in 
consequence of allegations of the defendant, 
he can no longer prosecute his suit with ef- 
fect. 

The ehect of such entry is to stop pro- 
ceedings, and exonerate the plaintifl from 
liability for future costs, leaving him free 
to sue out new process; 3 Bla. Com. 303. See 
Gould, Pl. c. 5, § 139; 5 Term 634. 

CAST. A term used in connection with 
the imposition upon a party litigant of costs 
in the suit: A is cast for the costs of the 
case. 

CASTELL0RUM 0PERATI0. In Old 
English Law. Service or labor done by in- 
ferior tenants for the building and uphold- 
ing of castles and public places of defence. 

Towards this some gave their personal service, 
and others, a contribution of money or goods. This 
was one branch of the trinoda necessitas; 1 Bla. 
Com. 263 ; from which no lands could be exempted 
under the Saxons; though immunity was sometimes 
allowed after the conquest; Kennett, Paroch. Ant. 
114; Cowell. 

CASTIGAT0RY. An engine used to pun- 
ish women who have been convicted of be- 
ing comrnon scolds. It is sometimes called 
the trebucket, tumbrel, ducking-stool, or 
cucking-stool. This barbarous punishment 
has perhaps never been inflicted in the Unit- 
ed States; James v. Com., 12 S. & R. (Pa.) 
2,25. 

CASTING-V0TE. The privilege which 
tbe presiding oflicer possesses of deciding a 
question where the body is equally divided. 
It sometimes signifies the single vote of a 
person who never votes except in the case 
of a tie; somelimes the double vote of a 


person who first votes with the rest, and 
then upon a tie creates a majority by giving 
a second vote; Christian’s note to 1 Bla. 
Com. 18. The vice-president of the United 
States, as president of the senate, has the 
casting-vote when that body is equally di- 
vided, but cannot vote at any other time; 
Const I. 3. This is a provision frequently 
made, though in some cases the presiding 
officer, after giving his vote with the other 
members, is allowed to decide the question 
in case of a tie; People v. Church, 48 Barb. 
(N. Y.) 603. 

A casting vote neither exists in corpora- 
tions or elsewhere, uuless it is expressly giv- 
en by statute or charter, or, what is equiva- 
lent, exists by immemorial usage; and in 
such eases it cannot be created by a by-law; 
6 T. R. 732; see 2 B. & Ad. 704. 

See Meeting. 

CASTRATI0N. The act of gelding. When 
this act is maliciously performed upon a 
man, it is a mayhem, and puuishable as 
such, although the sufferer consented to it; 
2 Bish. Cr. Law §§ 1001, 1Ö0S. By the an- 
cient law of England the crime was punish- 
ed by retaliation, membrum pro membro; Co. 
3d Inst. 118. It is punislied in the United 
States, generally, by fine and imprisonment. 
The civil law punished it with death; Dig. 
74. 8. 4. 2. For the French law, vide Code 
Pênal art. 316. The consequences of castra- 
tion, when complete, are impotence and ste- 
rility; 1 Beck, Med. Jur. 72. 

Voluntary castration after marriage is no 
ground of divorce ; Berger v. Berger, 23 Pa. 
Co. Ct R. 232. 

CASU C0NSIMILI. See Consimili Casu. 

CASU PR0VIS0 (Lat. in the case provid- 
ed for). A writ of entry framed under the 
provisions of the statute of Gloucester (6 
Edw. I.) c. 7, which lay for the benefit of the 
reversioner when a tenant in dower aliened 
in fee or for life. 

It seems to have recelved this name to distinquish 
it from a similar writ framed under tbe provisions 
of the statute Westm. 2d (13 Edw. I.) c. 24, where a 
tenant by curtesy bad alienated as above, and 
which was known emphatically as the writ in con- 
simili casu. 

The writ is now practically obsolete. 
Fitzh. Nat. Brev. 205; Dane, Abr. Index. 

CASUAL EJECTOR. The person supposed 
to perform the fictitious ouster of the tenant 
of the demandant in an action of ejectment. 
See Ejectment. 

CASUALTY. Inevitable accident. Un- 
foreseen circumstances not to be guarded 
against by human agency, and in which 
man takes no part. Story, Bailm. § 240; 1 
Pars. Contr. 543; 2 Whart. Negl. 8th ed. 
*159, 160. See 17 C. B. N. S. 51; Waldeck 
v. Ins. Co. 5C Wls. 98; 14 N. W. 1. 

CASUALTY 1NSURANCE. See Insub- 

ANCE» 
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CASUS FCEDERIS (Lat.). ln Internation- 
al Law. A case within the stipulations of 
a treaty of alliance. 

The question whether, in case of a treaty of alll- 
aoce, a nation is bound to assist its ally in war 
against a thtrd nation, is determincd in a great 
measure by the justlee or Injustlce of the war. If 
manlfestly unjust on the part of the ally, it cannot 
be eonsidercd as casus fcedcris. Grotlus, b. 2, c. 25 ; 
Vattel, b. 2, c. 12, § 1G8. 

See 1 Kent 40. 

In Commercial Law. The case or event 
eontemplated by tiie parties to a contract, 
or stipulated for by it, or coming within its 
terms. Black, Law Dict 

CASUS FORTUITUS (Lat.). An inevi- 
table accident. A loss happening in spite of 
all liuman effort and sagacity. 3 Kent 217, 
300; Whart. Negl. §§ 113, 553. 

It includes such perils of the sea as strokes 
of lightning, etc. A loss happening tlirough 
the agency of rats was held an unforeseen, ! 
but not an inevitable, accident. Bullard v. 
Ins. Co., 1 Curt C. C. 14S, Fed. Cas. No. 2,- 
122. The happeuiug of a casus fortuitus ex- 
cnses shlpowners from liability for goods 
conveyed; 3 Kent 216; L. It. 1 C. P. D. 143. 

CASUS MAJOR (Lat.) . An unusual acci- 
dent Story, Bailm. § 240. 

CASUS OMISSUS (Lat.) . A case which 
ls not provided for. When such cases arise 
in statutes which are intended to provide 
for all cases of a given eharaeter which may 
arise, the common law governs; 5 Co. 3S; 
11 East 1; Crcsoe v. Laidley, 2 Binn. (Pa.) 
270; 2 Sharsw. Bla. Com. 260; Broom, Max. 
46. A casus o missus may ocair in a contract 
as w r ell as in a statute; 2 Bla. Com. 260. 

CAT. A whip sometimes used for whip- 
piug criminals. It consists of nine lashes 
tied to a liandle, and is frequently called 
cat-o-nine-tails. It is used w T here tlie whip- 
ping-post is retained as a mode of punish- 
ment and was formerly resorted to in the 
navy. 

CATALLA 0TI0SA (Lat). Dead goods, 
and animals other than beasts of the plow, 
avcria caruccc , and sheep. 3 Bla. Com. 0; 
Bract. 217 b. 

CATALLUM. A cliattel. 

The word is used more frequently in the plural, 
cataUa, but has then the same signiflcation, de- 
noting all goods, movable or immovable, except 
snch as are in the nature of fees aud freeholds. 
Cowell; Du Cange. 

CATANEUS. A tenant in capitc. A ten- 
ant holding immediately of the crown. Spel- 
man, Gloss. 

CATCHING BARGAIN. An agrcement 
nmde with an heir expectant for the pur- 
cliase of his expectancy at an lnadequate 
price. 

In such cases the heir is, in gencral, en- 
titled to relief in equitv, and may liave the 
coutract reseinded upon terms of rcdemp- 
tion; 1 Vern. 167, 320, n.; 2 Cox S0; 2 Ch. 


Cas. 136; 1 P. Wms. 312; 1 Cro. Car. 7; 

2 Atk. 133; 2 Swanst. 147: L. R. S Ch. Ap. 
4S4; L. R. 10 Eq. 641. It has been said that 
all persons dealing for a reversionary in- 
terest are subject to this rulc; but it may 
be^ doubted whether the course of decision 4 ' 
authorizes so extenslve a coiu-Uision, and 
w’hether, in order to constitute a title to re- 
licf, the reversioner must not combine the 
character of lieir; 2 Swanst. 148, n. See 1 
Ch. Pr. 112, 113, n., 45S, S26, S3S, S39. A 
mere hard bargain ls not sufficieut ground 
for reliefT 

The English law on this subject was alter- 
ed by stat. 31 and 32 Vic. c. 4. Before that 
act slight iuadequacy of consideration was 
suffieient to set the eontract aside; under 
the act only positive unfairness was relieved 
against; Bisph. Eq. § 221. Under the Mon- 
eylenders’ Act, 1900, the eourts have power 
to re-open catciiing bargains where the in- 
terest is exeessive and the transaction Is un- 
conscionable, and where the interest is ex- 
eessive and the transaction Is such tliat a 
court of equity would give relief; [1906] A. 
C. 409; [1903] 1 K. B. 705; [1906] 1 K. B. 79, 
where 75 per cent. was held reasouable under 
the eircumstances. This act does not include 
pawnbrokers, registered building or loan so- 
cieties, banking or insuranee companies, etc. 
Money ienders are subjected to having tlieir 
contracts judicially varied in the interest of 
borrowers, but tlie rights of bona fide as- 
signees or holders for value without notice 
may not be affected. Money lenders are ob- 
liged to register. Bellot, Bargains with Mou- 
ey-Lenders. See Chesterfield v. Janssen, 1 
Lead. Cas. in Eq. 773, and notes. Tlic con- 
tract may be for a loan, sale. annuity, or 
mortgage; 16 Ves. 512; L. R. 10 Ch. Ap. 3S9; 
26 Beav. 644; Butler v. Duncan, 47 Mich. 94, 
10 N. W. 123, 41 Am. Rep. 711. 

CATCHP0LE. A name formerly given to 
a slieriff’s deputy, or to a coustable, or othor 
offieer whose duty it is to arrest persons. 
Ile was a sort of sergeant. The word Is uot 
now In use as an offieial desigoation; Miu- 
shew. 

CATER C0USIN. A very distant rela- 
tion. Bla. Law Tracts 6. 

CATHEDRAL. A traet set apart for the 
service of the church. 

After the establishment of Chrlstianity, the em- 
perors and other great men gave large tracts of 
land -whereon the first places of public worshlp were 
erectcd,—which were called cathcdrce, cathedrals, 
secs, or seats, from the clergy's residence thereon. 
Aud when churches were afterwards built In the 
country, and the clergy' were sent out from the 
cathodrals to officlate thcrein, the cathedral or head. 
seat remained to the bishop, wlth some of the chief 
of the clergy as his assistants. 


CATH0LIC EMANCIPATION ACT. The 

act 10 Geo. IV. c. 7. This act rclievcs from 
disabilities and restores all civll rights to 
Roman Catholics, except tliat of holding ec- 
clesiastical offices aud certain high state of- 
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fices. The previous legisiation which by 
gradual stages led up to the final removal of 
these disabilities is to be found in the acts 
of 1S Geo. III. c. GO; 31 Geo. III. c. 32; 
and 43 Geo. III. c. 7. 2 Steph. Com. 721. 

CATTLE. A collective name for domestic 
quadrupeds generally, including not onlv the 
bovine tribe, but horses, asses, nniles, sheep, 
goats, and swine. Web. Dict; Decatur Bank 
v. Bank, 21 Wall. (U. S.) 299, 22 L. Ed. 5G0. 

A railroad engineer cannot take cliances 
of an animaTs getting oft the track. where 
he has an opportunity of avoiding all possi- 
bility of an injury; Elmsley v. R. Co. (Miss.) 
10 South. 41. It is immaterial whether the 
stoek was legally at large or not, where the 
road is not fenced; Terre Haute & I. R. Co. 
v. Schaefer, 5 Ind. App. $6, 31 N. E. 557; 
but where not legally at large and the com- 
pany is under no legal obligation to fence 
its road, it will only be responsible for gross, 
'wanton, or wilfnl negligence in causing in- 
jpry to stock; Windsor v. R. Co., 45 Mo. 
App. 123. See Ohio & M. Ry. Co. v. Gross, 
41 111. App. 561. The law does not presume 
negligenee from the mere fact that stock 
was killed or injured by a railroad company; 
Eddy v. Lafayette, 49 Fed. 798, 1 C. C. A. 
432 ; See Animals ; Running at Laege. 

CATTLE GATE. A customary proportion- 
ate right of pasture enjoyed in common with 
others. The right is measnred not by the 
number of cattle to be pastured, but by ref- 
erence to the rights of others and the whole 
amount of pasture. 34 E. L. & Eq. 511; 1 
Term 137. 

CATTLE GUARDS. See Fence. 

C A U C U S. See Election. 

CAUSA (Lat.). A cause; a reason. 

A condition; a consideration. Used of 
contracts, and found in this sense in the 
Scotch law also. Bell, Dict. 

It cannot be considered that considera - 
tion was borrowcd from equity as a modifi- 
cation of the Roman “causa.” Prof. J. B. 
Ames in 3 Sel. Essays in Anglo-Amer. Leg. 
Hist. 279. Practically it covers somewhat 
wider ground than the modern “Considela- 
tion Executed,” but it has no generic notion 
corresponding to it, at least none coexten- 
sive with the notion of contract; Poll. Contr. 
74. 

A suit; an action pending. Used in this 
sense in the old English law. 

Property. Used thus in the civil law in 
the sense of rcs (a thing). No?i porcellum , 
non agnellnm nec alia cansa (not a hog, not 
a lamb, nor other thing). Du Cange. 

By reason ’of. 

Gausa proxima . The immediate cause. 

Causa remota. A cause operating indirect- 
ly by the intervention of other causes. 

Causa causans. The inducing or imme- 
diate cause. 

In its general sense, causa denotes anything op- 
erating to produce an effect. Thus, it is said, causa 


eausantis causa est causati (the cause of the thing 
causing is the cause of the thing caused). Marble 
v. City of Worcester, 4 Gray (Mass.) 398 ; 4 Campb. 
284. In law, however, only the direct cause is con- 
sidered. See 9 Co. 50 ; 12 Mod. G39; Causa Prox- 
ima Non Remota Spectatur; Contracts. 

CAUSA JACTITATIONIS MARITAGII 

(Lat). A form of action which anciently 
lay against a party who boasted or gave 
out that he or she was married to the plain- 
tiff, wbereby a common reputation of their 
marriage might ensue. 3 Bla. Com. 93. See 
Jactitation of Makriage. 

CAUSA MÀTRIMONII PR/ELOCUTI 

(Lat.). A writ lying where a woman has 
given lands to a man in fee-simple with the 
intention that he shall marry her, and he 
refuses so to do wfithin a reasonable time, 
upon suitahle request. Cowell. Now obso- 
lete. 3 Bla. Com. 1S3, n. 

CAUSA MORTIS D0NATI0. See Dona- 

tio Mortis Causa. 

CAUSA PROXIMA NON REMOTA SPEC- 
TATUR (Lat.). The direct and not the re- 
mote cause is considered. 

In many cases important questions arise 
as to which, in the chain of acts tending to 
the production of a given state of things, 
is to be considered the responsible cause. 
It is not merely distance of place or of caus- 
ation that renders a cause remote. The 
cause nearest in the order of causation, 
without any efficient concurring cause to 
produce the result, may be considered the 
direct cause. In the course of decisions of 
cases in which it is necessary to determine 
which of several causes is so far respon- 
sible for the happening of the act or injury 
complained of, what is known as the doc- 
trine of proximate cause is constantly re- 
sorted to in order to ascertain whether the 
act, omission, or negligence of the person 
whom it is sought to hold liable was in law 
and in fact responsible for the result which 
is the foundation of the action. 

The rule was formulated by Bacon, and 
his comment on it is often cited: “It were 
infinite for the law to judge the cause of 
causes, and their impulsions one of another : 
therefore it contenteth itself with the im« 
mediate ca’f.se; and judgeth of acts by that, 
without looking to any further degree;” 
Max. Reg. 1. Its subsequent development 
has resulted rather in its application to new 
conditions thnn in deviation from the prin- 
ciple as originally stated. Proximate canse, 
it may be generally stated, is such adequate 
and efficient cause as, in the natural order 
of events, and under the paTticular circurn- 
stances surrounding the case, would neces- 
sarily produce the event; and this having 
been discovered, is to be deemed the true 
cause, unless some new cause not iucidental 
to, but independent of, the first, shall be 
found to intervene between it and the first. 
Sh. & Redf. Neg. § 10; Marble v. City of 
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Worcester, 4 Gray (Mass.) 412: Story, J., in 
Peters y. Ins. Co., 14 Pet. (U. S.) 9U, 10 L. Ed. 
371; Alexander v. Towti of Xew Castle, 115 
Ind. 51, 17 N. E. 200; State v. K. It., 52 N. 
H. 52S; Webb’s Poll. Torts 29. It is a cause 
which in natural sequcnce, undisturhed by 
any independent cause, produces the result 
complained of; Behlinj; v. Pipo Eiues, 1G0 
Pa. 359, 2S Atl. 777, 40 Am. St. Kep. 724; 
Milwaukee & St. P. K. Co. v. Kellogg, 91 U. 
S. 4G9, 24 L. Ed. 25G; Putnam v. K. Co., 55 
'N. Y. 108, 14 Am. Rep. 190; Taylor v. Bald- 
win, 78 Cal. 517, 21 Pac. 124 ; and the result 
must be the natural and probable conse- 
qucnce such as ought to have been fore- 
6een as likely to flow from the act com- 
plained of; Ewing v. K. Co., 147 Pa. 44, 23 
Atl. 340, 14 L. R. A. GG6, 30 Am. St. Rep. 
709; McDonald v. Snelliug, 14 Allen (Mass.) 
290, 92 Am. Dec. 7GS; Pilmer v. Traction Co., 
14 Ida. 327, 94 Pac. 432, 15 L. R. A. (N. S.) 
254, 125 Am. St. Rep. 1G1; Krcigh v. West- 
inghouse, Church, Kerr & C<£, 152 Fcd. 120, 
81 C. C. A. 33S, 11 L. R. A. (N. S.) GS4. 

Two elements go to make up proximate 
cause: 1. The act must be the efficieut cause 
of the injury; 2. The result must be one 
which miglit reasonably have been antici- 
pated when the negligent act was commit- 
ted; Goodlander Mill Co. v. Oil Co., G3 Fed. 
400, 11 C. C. A. 253, 27 L. R. A. 5S3; Cole v. 
Sav. & Loan Soc., 124 Fed. 113, 59 C. C. A. 
593, G3 L. R. A. 41G; Kreigh v. Church, 152 
Fed. 120; 81 C. C. A. 338, 11 L. R. A. (N. S.) 
684; Teis v. Min. Co., 158 Fed. 2G0, 85 C. C. 
A. 478, 15 L. R. A. (N. S.) S93; Iloag v. R. 
Co., 85 Pa. 293, 27 Am. Kep. G53; Ilartman 
v. Clarke, 104 App. Div. 62, 93 N. Y. Supp. 
314 ; Seith v. Electric Co., 241 111. 252, 89 
N. E. 425, 24 L. R. A. (N. S.) 978, 132 Am. 
St Kep. 204. 

From a legal point of view it is said to be 
of two kinds: 1. As in insurance cases; 2. 

Responsibility for a wrongful act, whether 
in tort or contract; 15 Ilarv. L. Rev. 5GG, 
where it is said: “The fundamental differ- 
ence betwcen these classes is that in the 
former investigation ceases w’hen the near- 
est cause adequate to produce the result iu 
question has been discovered, while in the 
lattcr the object is to connect the circum- 
stances which are the subject of the action 
witli a responsible human will.” id.; see 
Gilson v. Canal Co., 36 Am. St. Rep. 807, 
note. 

Where a train was forty-five minutcs late 
w’hen a gust of wind threw’ it from the track 
and injured a passenger, it w T as held that 
though the train w’ould have escaped the 
gust of wind had it been on tirnc, yet tlie 
accident w T as neither the natural uor prob- 
able consequence of the delay; McClary v. R. 
Co., 3 Neb. 44, 19 Am. Rcp. G31. When a 
horse hitched to a defective hitching-post 
w T as frightened by the running aw r ay of an- 
other horse, and broke the post and ran over 
a person in the street, the latter could not 
Bouv.—28 


>•> 
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recover against the owner of the post for 
tlie defect in the post as the cause of the 
injury; City of Rockford v. Tripp, 83 III. 
247, 25 Am. Rep. 381. Negligeutly setliug 
fire to grass on the property of anothor may 
be found to be the proximate cause of tho 
death of onc burned w’hilst attomptiug to 
cxtinguish it; Iliiuois Cent It Co. v. Siier, 
229 111. 300, 82 N. E. 3G2, 15 L. K. A. (N. S.) 
819, 11 Anu. Cas. 36S. Exposure to cold 
was held the proximate cause of injury to 
the health of oue who, although ill at tbe 
time, would not havc suffered seriously but 
for sucli exposure; Louisville & N. R. Co. v. 
Daugherty, 108 S. W. 33G, 32 Ky. L. Kep. 
1392, 15 L. K. A. (N. S.) 740. The escape of 
oil from a tank near a river bank was held 
the proxiinate cause of injury caused by the 
oil to boats lowxr dow T n; Brennan Construc- 
tion Co. v. Cumberland, 29 App. D. C. 554, 
15 L. R. A. (N. S.) 535, 10 Ann. Cas. SG5. 
Where a railroad company obstructed a niil- 
road crossing and delayed a physician, lield 
that his patient had a right of action against 
it if she suffered hy the delay; Terry v. R. 
Co. (Miss.) G0 South. 729. Permitting a road 
to remain out of repair so that fire appara- 
tus is hindered in responding to an alarm 
is not the proximate cause of the destruc- 
tion of the property by fire; Hazel v. Ow T ens- 
boro, 99 S. W. 315, 30 Ky. L. Rep. G27, 9 L. 

R. A. (N. S.) 235. 

The question of proximate cause is said 
to be determined, not by the existence or 
non-existence of intervening events, but by 
their character and tlie natural connection 
between tlie original act or omission and 
the injurious consequences. When the in- 
tcrvening cause is set in operation by tho 
original hegligence, such negligence is still 
the proximate cause; Seith v. Electric Co.. 
241 III. 252, 89 N. E. 425. 24 L. R. A. (N. 

S. ) 978, 132 Am. St. Kep. 204. If the party 
guilty of the first act of negligencc might 
have anticipated the intervening cause. thc 
connection is not broken : Seith v. Electric 
Co., 241 111. 252, 89 N. E. 425, 24 L. R. A. 
(N. S.) 978, 132 Am. St Rep. 204; Missouri 
rac. R. Co. v. Columbia, G5 Kan. 390, 09 
Tac. 338, 5S L. K. A. 399; Smitli v. Tel. Co., 
113 Mo. App. 429, 87 S. W. 71; Citizens 
Telepiionc Co. of Texas v. Thomas. 45 Tex. 
Civ. App. 20, 99 S. W. S79. Any numbcr of 
causes and cffects may intervene. and if 
tlicy are such as might with reasonablc dil- 
igence have been forescen, the last result is 
to be considered as the proximate result. 
But whcnever a new T cause intervenes. wliicli 
is not a eonsequenee of the first wrongful 
cause, whicli is not under control of tho 
wTongdoor. which could not have I»een fore 
scen hy tho exoreise of reasonalffe diligence, 
and except for which the finai injurious con- 
sequence could not have hai)pened. then such 
injurious consequence must he deemed too 
remote; Atchison, T. & S. F. R. Co. v. Stan- 
ford, 12 Kan. 354, 15 Am. Kep. 3G2; Kreigh 
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v. Westinghouse, Church, Kerr & Co M 152 
Fed. 120, 81 C. C. A. 338, 11 L. R. A. (N. S.) 
684. Gas was negligently permitted to re- 
main in a mine. A workman was overcome 
by the gas, and, in removing him to the sur- 
face, his leg was broken in the elevator. 
The gas-filled mine was not the proximate 
cause of the broken leg; Teis v. Smugglcr 
Min. Co., 158 Fed. 260, $5 C. C. A. 47S, 15 
L. R. A. (N. S.) S93. 

The cases in which the original wrong- 
doer is still liable, though independent acts 
of other persons may have intervened, are 
classified generally by Prescott F. Hall in 
15 Harv. L. Rev. 541, as: 

1. Acts directly malicious; Laidlaw v. 
Sage, 158 N. Y. 73, 52 N. E. 679, 44 L. R. A. 
216. (where an explosion was held the proxi- 
mate cause, though the person injured by it 
was forced by another into the position of 
danger). Taylor v. Hayes, 63 Vt. 475, 21 
Atl. 610; Isham v. Dow’s Estate, 70 Vt. 58S, 
41 Atl. 5S5, 45 L. R. A. S7, 67 Am. St. Rep. 
691. One who violates a duty owed to oth- 
ers or commits a tortious or wrongfully neg- 
ligent aet is liable, not only for those in- 
juries which are the direct and immediate 
consequences of his act, but for such con- 
sequential injuries as, according to common 
experience, are likely to, and in fact do, 
result from his act; Smethurst v. Barton 
Square Church, 148 ISIass. 261, 19 N. E. 3S7, 
2 L. 1R. A. 695, 12 Am. St. Rep. 550 (snow 
from a roof fcll on a horse causing it to 
start and tbereby injure a passer-by). 

2. Acts such as wilful misrepresentation 
and false warranties: Of this class of cases 
is Thomas v. Winchester, 6 N. Y. 397, 57 
Am. Dec. 455 (where a druggist carelessly 
labelled a deadly poison as a harmless med- 
icine); where a druggist labelled extract of 
belladonna as extract of dandelion; Thomas 
v. Winchester, 6 N. Y. 397, 57 Am. Dec. 455; 
where naphtha was sold for oil; Wellington 
v. Oil Co., 104 Mass. 64; or poisonous food ; 
Bishop v. Weber, 139 Mass. 411, 1 N. E. 
154, 52 Am. Rep. 715; or a proprietary med- 
icine containing ingredients harmful to one 
using it according to its directions; Blood 
Balm Co. v. Cooper, 83 Ga. 457, 10 S. E. 
11S, 5 L. R. A. 612, 20 Am. St. Rep. 324; or 
a beverage represented to be harmless, but 
containing bits of broken glass; Watson v. 
Brewing Co., 124 Ga. 121, 52 S. E. 152, 1 
L. R. A. (N. S.) 117S, 110 Am. St Rep. 157; 
or where a manufacturer sold a defective 
artiele knowing it to be defeetive, though 
there was no privity of contract between the 
person injured and the manufacturer; Schu- 
bert v. Clark Co., 49 Minn. 331, 51 N. W. 
1103, 15 L. R. A. SIS, 32 Am. St. Rep. 559; 
Woodward v. Miller, 119 Ga. 618, 46 S. E. 
847, 64 L. R. A. 932, 100 Am. St. Rep. 1SS; 
Holmvik v. Self-feeder Co., 98 Minn. 424, 108 
N. W. S10. 

3. Acts conclusively presumed to be mali- 


cious, such as violations of statutes. Where 
liability for personal injury is imposed by 
statute on counties, etc., or persons for de- 
fective highways, bridges, etc., the innocent 
intervening act of a third person will not 
discharge the first wrong-doer from his re- 
sponsibility; Hayes v. Hyde Park, 153 Mass. 
514, 27 N. E. 522, 12 L. R. A. 249. 

Generally it is held that a company main- 
taining overhead wires is liable for injuries 
re'sulting from their fall notwithstanding an 
intervening act of a third person who at- 
tempts to remove them. This is usually on 
the ground that the company should have 
foreseen that some person would interfere 
with such wires; Citizens’ Telephone Co. of 
Texas v. Thomas, 45 Tex. Civ. App. 20, 99 
S. W. S79; Neal v. R. Co., 3 Pennewill (Del.) 
467, 53 Atl. 338; Smith v. Telephone Co., 
113 Mo. App. 429, 87 S. W. 71; Dannen- 
hower v. Telegraph Co., 218 Pa. 216, 67 Atl. 
207; Kansas City v. Gilbert, 65 Kan. 469, 
70 Pac. 350; but where a wire fell to the 
ground and was knocked by a policeman 
with his club towards the sidewalk, the in- 
tervening act of the policeman was held the 
proximate cause of injury to one who 
caught the wire; Seith v. Electric Co., 241 
111. 252, S9 N. E. 425, 24 L. R. A. (N. S.) 978, 
132 Am. St. Rep. 204. And the negligence of 
a telephone company in maintaining a pole 
in a dangerous position until it fell across 
a highway was held not the proximate cattse 
of an accident, when it was set back in the 
hole by passers-by and insecurely propped, 
afterwards falling and killing the daughter 
of the plaintiff; Harton v. Telephone Co., 
146 N. C. 429, 59 S. E. 1022, 14 L. R. A. 
(N. S.) 956, 14 Ann. Cas. 390. 

Where a manufacturer undertook to sup- 
ply a boiler which would stand a working 
pressure of one hundred pounds and at a 
less pressure the boiler exploded in conse- 
quence of the defective construction of a 
hinge, thereby injuring the buyer’s employ- 
ees, and rendering such buyer liable in dam- 
ages to them, it was held that though the 
buyer might have discovered the defect by 
inspection, yet he was entitled to recover 
from the manufacturer, as, even if his con- 
duct be called want of ordinary care, it was 
induced by the warranty or representations 
of the manufacturer; Boston Woven Hose 
& Rubber Co. v. Kendall, 178 IMass. 232, 59 
S. E. 657, 51 L. R. A. 7S1, S6 Am. St. !Rep. 
47S. In [1S95] 1 Q. B. S57, and [1895] 2 'Q. 
B. 650, it is intimated that the injured 
workman could hatfe recovered against the 
manufacturer in the first place. In the Mas- 
sachusetts case it is said that there are 
difficulties in holding one liable in damages 
when the tort of another has intervened be- 
tween his act and the consequences com- 
plained of, but that in some cases there may 
be a recovery, citing Nashua Iron & Steel 
Co. v. R. Co., 62 N. H. 159. 
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Tlae manufaeturer or vendor of a tool ma- 
chine or appliance wliich is not in its nature 
intrinsically dangerons is not ordinarily 
liable for defects therein to one not in priv- 
ity with him; ITeizer v. Mfg. Co. t 110 Mo. 
605, 19 S. W. 630, 15 L. Ii. A. 821, 33 Am. 
St Rep. 4S2; Heindirk v. Elevator Co., 122 
Ky. C75, 92 S. W. GOS, 5 L. R. A. (N. S.) 
1103 ; but a well recognized exception to 
this rule is where the thing is eminently 
dangerous to human life; Thomas v. Win- 
cliester, G N. Y. 397, 57 Am. Dec. 455; as 
where circulars sent out by a bottler of 
aerated water indicated his knowledge that 
the bottles were liable to explode, and the 
evidence tended to show that the tests ap- 
plied by him to the bottles sent out were not 
adeqnate to justify tke conclusion that they 
would not burst under customary usage, 
with the knowledge of which defendants 
might reasonably be cliargeable; Torgesen 
v. Schultz, 192 N. Y. 15G, S4 N. E. 95G, 18 
L. R. A. (N. S.) 726, 127 Am. St. Rep. 894. 

A contractor, after the completion and de- 
llvery of possession of a building and its 
acceptance by the owner, is not liable to a 
stranger to the contract for injuries result- 
ing from defects in the construction of the 
bnilding; Curtin v. Somerset, 140 Pa. 70, 
21 Atl. 244, 12 L. R. A. 322, 23 Am. St. ‘Rep. 
220, where the court said, quoting from 
Whart. Neg. 439, “Tkere must be causal 
connection between the negligence and the 
hurt, and such causal connection is inter- 
rupted by the interposition between the neg- 
ligence and the hurt of any independent 
human agency; Miner v. McNamara, 81 
Conn. C90, 72 Atl. 13S, 21 L. R. A. (N. S.) 
477; Fitzmaurice v. Fabian, 147 Pa. 199, 
23 Atl. 444; Fowles v. Briggs, 116 Mick. 
425, 74 N. W. 1046, 40 L. R. A. 52S, 72 Am. 
St. Rep. 537. where a sliipper of lumber 
negligently loaded was held not liable for 
injury to a brakeman, after it had become 
the duty of the railroad company to provide 
for the inspection of the car. 

The manufacturer and seller of a side 
saddle to a husband was held to be under 
no duty to the wife, for whose use lie knows 
it to have been purchased, for its defective 
construction; Bragdon v. Perkins-Campbell 
Co., 87 Fed. 109, 30 C. C. A. 567, G6 L. R. 
A. 924. The leading case is Winterbottom 
v. Wright, 10 M. & W. 109, where the de- 
fendant had contracted with the postmaster- 
general to provide a mail coach and keep 
it In repair. He was held not liable to an 
employee of one who contracted with the 
postmaster-general to provide horses and 
coachmen for the purpose of carrying the 
mail. 

Where the defendant sold gunpowder to a 
child, and the parents took charge of it and 
Iet the cliild have some, the sale was held 
too remote as a cause of injury to the child 
by an explosion; Carter v. Towne, 103 Mass. 


507 ; on the otlier hand an injury from a 
railway accident, haviug been the direct 
cause of a diseascd coiidition which resulted 
in paralysis, was beld to be the proximate 
cause of the latter; BDliop v. • R. Co., 4s 
Minn. 2G, 50 N. W. 927; but where by rea- 
son of injury in a collision a pa><euger be- 
eame disordered in mind and body aud 
eiglit months after cominitted suiiidc, in a 
suit for dainages against tho railroad eom- 
pany it was held tliat his owu act was th<» 
proximate cause of his death; SehefTor v. 
R. Co., 105 U. S. 219, 2G L. Ed. 1070. A 
woman’s illness, caused by fright from 
shooting a dog in her presence, is not a re- 
sult reasonably to be anticipated; Renner v. 
Canfield, 36 Minn. 90, 30 N. W. 435, 1 Am. 
St. Rep. G54. 

If two causes operate at the same time 
to produce a resnlt which might be produced 
by either, they are concurrent causes, and 
in such case each is a proximate cause, but 
if the two are successive and unrelated in 
their operation, one of them must be proxi- 
mate and the other remote; Herr v. Citv 
of Lebanon, 149 Pa. 222, 24 Aü. 207, 10 L. 
R. A. 106, 34 Ain. St. Rep. 603. When tliere 
is no order of succcssion in time, when 
there are two concurrent causes of a loss, 
the predominating efiicient one must be rc- 
garded as the proximate when the damage 
done by each cannot be distinguished ; How- 
ard Fire Ins. Co. v. Transp. Co., 12 Wall. 
(U. S.) 194, 20 L. Ed. 37S (a marine insur- 
ance case). See the reporter’s note of Mr. 
J. C. Carter’s argument for appellant. As 
an illustration of concurrent causes, whcre 
lumber was nogligently piled, and remained 
a long time in that condition, and was cans- 
ed to fall by the negligence of a stranger, 
the negligence in piling concurring with the 
negligence of the stranger. was the direct 
and proximate cause ; Fastene v. Adams, 49 
Cal. 87. 

The question as to what is the proxi- 
mate cause of an injury is ordinarily not 
one of science or of legnl knowledge, but 
of fact for the jnry to determine in view 
of the accompanying circumstances, all of 
which must be submitted to the jury, who 
must determine whether the original cause 
is by coutinuous operation linked to eaeh 
successive fact ; Lehigh Valley R. Co. v. Mc- 
ICeen, 90 Pa. 122, 35 Am. Rep. 644; Milwau- 
kee, etc., R. Co. v. Kellogg, 94 U. S. 4G9, 24 
L. Ed. 256; a fiiuling that the burning of 
the plaintiffs mill and lumber was the un- 
avoidable consequence of the burning of the 
defendant’s elevator, is in effect a finding 
that there was no intervening and inde- 
pendent cause between the negligent con- 
duct of defendant and injury to plaintiff; 
id. The doctrine under cousideration finds 
its most frequent application in fire and 
marinc insurancc; L. R. 4 Q. B. 414; L. 
R. 4 C. P. 206; L. R. 5 Ex. 204; Nelson v. 
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Ins. Co., 8 Cush. (Mass.) 477, 54 Am. Dec. 
770; Paine v. Smith, 2 Duer (N. Y.) 301; 
Mathews v. Ins. Co., 11 N. Y. 9; Montgom- 
ery v. Ins. Co., 1G B. Monr. (Ky.) 427; West- 
ern Ins. Co. v. Cropper, 32 Pa. 351, 75 Am. 
Dec. 561; General Mut. Ins. Co. v. Sher- 
wood, 14 IIow. (U. S.) 351, 14 D. Ed. 452; in 
cases of tort founded on ncgligenee; 5 C. 

& P. 190; Ij. IR. 4 C. P. 279; L. R. 8 Q. B. 
274; 3 M. & R. 105; Cuff v. R. R. Co y 35 
N. J. L. 17, 10 Am. Bep. 205; Fairbanks y. 
Kerr, 70 Pa. 8G, 10 Am. Rep. 004; Metallic 
Compression Casting Co. v. R. Co., 109 Mass. 
277, 12 Am. Rep. GS9; in measure of dam - 
ages and in highicaij cases; 15 Harv. L. 
Rev. 541, which see for a thorough review of 
the history of this doctrine; Webb’s Poll. 
Torts 29. 5GG; Howe, Civ. L. 201. 

See Negligence. 

CAUSA REI (Lat.). In Civil Law. Things 
ac-cessory or appurtenant. All those things 
which a man would have had if the thing 
had not been witbheld. Du Cange; 1 Mac- 
keldey, Civ. Law 55. 

CAUSARE (Lat. to cause). To he engag- 
ed in a suit; to litigate; to conduct a cause. 
Used in the old English and in the civil law. 

CAUSATI0N. See Causa Prosima. 

CAUSAT0R (Lat.). A litigant; one who 
takes the part of the plaintiff or defendant 
in a suit. 

CAUSE (Lat. causa). In Civil Law. The 
consideration or motive for making a con- 
tract. Dig. 2. 14. 7; Toullier, üv. 3, tit 3, 
c. 2, § 4; 1 Abb. 28. 

In Pleading. Reason; motive. 

In a replication de injuria, for example, the plain- 
tiff alleges that the defendant of his own wrong and 
without the cause by him, etc., where the word 
cause comprehends all the facts alleged as an excuse 
or reason for doing the aet. 8 Co. 67 ; 11 East 451; 

1 Chit. Pl. 585. 

In Practice. A suit or action. Any ques- 
tion, civil or criminal, contested before a 
court of justice. Wood, Civ. Law 301. It 
was held to relate to civil actions only, and 
not to embrace quo warranto; 5 E. & B. 1. 
See Logan v. Small, 43 Mo. 254; 3 Q. B. 901. 

CAUSE 0 F ACTI0N. In Practice. Mat- 
ter for which an action may be brought. 

A cause of action is said to accrue to any person 
when that person first comes to a right to bring an 
action. There is, however, an obvious distinction 
between a cause of action and a right, though a 
cause of action generally confers a right. Thus, 
statutes of limitation do not affect the cause. of 
action, but take away the right. A cause of action 
implies that there is some person in existence who 
can hring suit and also a person who can lawfully 
be sued; Douglas v. Beasley, 40 Ala. 148; Parker 
v. Enslow, 102 111. 272, 40 Am. Rep. 588. See Parish 
v. Ward, 28 Barb. (N. Y.) 330; 4 Bing. 704; Graham 
v. Scripture, 26 How. Pr. (N. Y.) 501. 

When a wrong has been committed, or a 
breach of duty has occurred, the cause of 
action has accrued, although the claimant 
may be ignorant of it; 3 B. & Ald. 2S8, 626; 
5 B. & C. 259; 4 C. & P. 127. A cause of 


action does not accrue until the existence of 
such a statc of things as will enable a per- 
son having the proper relations to the prop- 
erty or persons concerned to bring an ac- 
tion; 5 B. & C. 360; 8 D. & fll. 34G; 4 Bingh. 
GS6. 

“A cause of action consists of those facts'' 
as to two or more persons entitling at least^ 
some one of them to a judicial remedy of " 
some sort against the other, or others, for 
the redress or prevention of a wrong. It 
is essential to . the existence of such facts 
that there should be a right to be violated 
and a violation thereof. Since those two 
elements constitute a cause of action, and 
to satisfy the statute [Code pleadiug statute 
as to joinder of action] they must arise 
out of one or more circumstances called a 
transaction, the latter is to be viewed as 
something distinct from the cause of action 
itself, else the latter could not arise out 
of the forrner.” Emerson v. Nash, 124 Wis. 
369, 102 N. W. 921, 70 L. R. A. 326, 109 Am. 
St. Rep. 944. 

Every judicial action has in it certain 
necessary elements —a primary right belong- 
ing to the plaintiff and a eorresponding 
primary right devolving upon the defendant; 
the wrong done by the defendant, which 
eonsists of a breach of such primary right 
and duty; a remedial right in plaiutlff 
and a remedial duty upon the defendant, 
and, finally, the remedy or relief itself. Of 
these the primary right and duty and the 
delict or wrong constitute the cause of ac- 
tion; Wildman v. Wlldman, 70 Conn. 700, 
41 Atl. 1. Stated in hrief, a eause of action 
may be said to consist of a right belonging 
to the plaintiff and some wrongful act or 
omission done by defendant hy which that 
right has been violated. Pom. Rem. § 453. 

It comprises every fact necessary to the 
right to the relief prayed for; McAndrews v. 
R. Co., 162 Fed. 856, 89 C. C. A. 546. In 
United States v. Land Co., 192 U. S. 355, 24 
Sup. Ct. 266, 48 L. Ed. 476, it was said by 
Holmes, J. : “The wbole tendency of our 
decisions is to require a plaintiff to try his 
w T hole cause of action and his whole case 
at one time; he cannot even split up liis 
claim (1 Salk. 11; Trask v. R. Co., 2 Allen 
(Mass.) 331; Freem. Judge [4th Ed.] § 23S, 
241) and, a fortiori , he cannot divide the 
grounds of recovery;” and this language is 
quoted in Northern Pac. R. Co. v. Slaght, 
205 U. S. 132, 27 Sup. Ct. 446, 51 L. Ed. 742. 

Where a party brings an action for a 
part only of the entire indivisible dernand 
and recovers judgment, he cannot subse- 
quently sue for another part of the same 
demand; Baird v. U. S., 96 U. S. 432, 24 L. 
Ed. 703. 

This rule applies to the foreclosure of a 
mortgage on several tracts of land; if the 
mortgagee forecloses as to a portion of the 
land, he waives his lien as to the rest; 
Mascarel v. Raffour, 51 Cal. 242. So of a 
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vendor having a licn for the purcliase mon- 
ey on lands; if he enforces the lien as to 
a portion of the land, he raay not briug a 
Recond suit; Day v. Preslcett; 40 Ala. G24. 
And it was hold in Codwise v. Taylor, 4 
Sneed (Tenn.) 34G, that if he proceeded to 
enforce his lien for a portion of the money 
wbich is due, he exhausts his remedy as to 
the rest of the land for that portion of the 
delit afterwards maturing. 

But a defendant may not split his counter- 
claim, usiug part of it as a dcfcnse and then 
sue on the othcr part ; Palm’s Adm’rs v. How- 
ard, 102 S. W. 2G7, 31 Ky. Daw Rep. 21G; 
id.; 102 S. W. 3109, 31 Ky. Law Rep. 814. 
A suit on a bond and a suit on its coupons 
are on dift'erent causes of action; Presidio 
County v. Boud & Stock Co., 212 U. S. 58, 29 
Sup. Ct. 237, 53 L. Ed. 402. The words 
“arising out of the same cause of action” 
in United States admiralty rnle 53 are used 
in a more general sense as meaning the 
sarne transaction, dispute or subject matler; 
United Transp. & Lighterage Co. v. Transp. 
Line, 185 Fed. 3SS, 107 C. C. A. 442, follow- 
Ing Vianello v. The Credit Lyonuais, 15 Fed. 
637. 

CAUSIDICUS. A speaker or pleader. 
See Advocate. 

CAUTI0, CAUTI0N. In Civil Law. Se- 

curity given for the performance of any 
thing. A bond whereby the dcbtor acknowl- 
edges the receipt of money aud promises to 
pay it at a future day. 

In French Law. The person enteriug into 
an obligation as a surety. 

In Scotch Law. A pledge, bond, or other 
security for tlie performance of an obliga- 
tion, or corapletion of the satisfaetion to be 
obtained by a judicial process. Bell, Dict. 

CAUTI0 FIDEJUSS0RIA. Security by 
rneans of bonds or pledges entered iuto by 
third parties. Du Cange. 

CAUTI0 PIGNORATITIA. A pledge by a 
deposit of goods. 

CAUTI0 PR0 EXPEMSIS. Security for 
costs or expenses. 

This term is uscd among thc civillans, Nov. 112, c. 
3 , and generally on the continent of Europe. In 
nearly all the countries of Europe, a foreign plain- 
tiff, whether resideut or not, is required to give 
caution pro expensis: that is, security for costs. 
In some countries this rule is modified, and, when 
such plaintitl has real estate or a commercial or 
manufacturing establishment within the state, hc 
is not required to give such caution. Fcelix, Droit 
Intem. Privê, n. 106. 

CAUTI0 USUFRUCTUARIA. Security, 
whicb tenants for life give, to preserve the 
property rented free frora waste and injury. 
Ersk. Inst. 2. 9. 59. 

CAUTI0N JURAT0RY. Security given by 
oath. That which a suspendcr swears is 
the best he can afiford in order to obtain a 
suspension. Ersk. Tr. 4. 3. G. 

CAUTI0NARY B0ND. See Bond. 


CAUTIONARY JUDGMENT. Where an 
action in tort was pending and thc plaintifiC 
feared the defendant wonld dispuse of his 
real property before judgracnt, a eautionary 
judgment was entered with a lien on the 
projierty; Seisnor v. Blake, 13 Pa. Co. Ct. R. 
333; so in an action on a note ngaii st a 
religious assoeiation, where It was alh*ged 
that the defendant was endcavoring lo sell 
its real estate before judginent on the uote; 
Witmer & Duudore v. Port Treverton Church, 
17 Pa. Co. Ct. U. 3S. 

CAUTIONER. A surety; a bondsman. 
One who hinds hiraself in a bornl with the 
principal for greater seeurity. Ile is still a 
cautioner whcther the hond be to pny a 
debt or whether he undertake to produce 
the person of the party for whom he is 
bound. Bell, Dict. 

CAVEAT (Lat. lct bim beware). A notice 
not to do an act, given to some oflieer, rain- 
isterial or judicial, by a party having an in- 
terest in tbe matter. 

It is a formal caution or warning not to do the 
act mentioned, and is addressed frequently to pre- 
vent the admission of wills to probate, the grantlng 
letters of admlnistration, etc. See Wms. Ex. 581. 

1 Burn, Eccl. Law 19, 2G3; Nelson, Abr.; 
Dane, Abr.; AylifTc, Parcrg.; 3 Bla. Com. 
24G; 2 Cbit Pr. 502, note ò; 3 Itedf. Wills 
119; 4 Brew. Pr. 3974; Popb. 133; 1 Sid. 371; 
In re Itoad, S X. J. L. 139. See Will. 

Filing a caveat to the prohate of a will 
does not of itself constitute a “contest” of a 
will; In re McCahan’s Estate, 221 Pa. 188, 
70 Atl. 711. 

In Patent Law. A legal notice to the pat- 
ent offlce that the eaveator claims to he the 
inventor of a particular dcvice, in order to 
prevent the issue of a patent on it to any 
other person without notice to tlie caveator. 
It gives no advantage to the caveator over 
any rival claimant, but only secures to him 
an opportunity to establish his priority of in- 
vention. 

It is filed in the pateut office under statu- 
tory rcgulations; U. S. R. S. § 4002. The 
principal object of filing it is to ohtain for 
an inventor time to perfect his invention 
without the risk of having a patont granted 
to another person for the samc thing. Tho 
practice wns aholished hy act of June 10, 
1010. 

It is also used to prevent the issne of land 
pntents; Ilarper v. Baugh, 9 Gratt. (Va.) 
50S: and wliere surveys are returned to 
the land office, and markod “in disputo,” this 
entry has the efTeet of a ravcat against their 
acceptance; Ilughes v. Stevens, 43 Pn. 107. 

CAVEAT EMPT0R (Lat. let the purchas- 
er take eare). In every salo of real proper- 
ty, a purchaser’s right to relief nt lnw or in 
cquity on account of dcfects or incumhrances 
in or upon the property sold depends solely 
upon the covenants for title which he has 
reeeived; 2 Sugd. Vend. 425; Co. Litt 3S4 a. 
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Butl. note; 3 Swanst. G51; Hodges v. Saun- 
ders, 17 Pick. (Mass.) 475; Redwine v. Brown, 
10 Ga. 311; Dorsey v. Jackman, 1 S. & U. 
(Pa.) 52, 7 Am. Dec. 611; unless tliere be 
fraud on tbe part of tbe vendor; 3 B. & P. 
1G2; Abbott v. Allen, 2 Jobns. Cli. (N. Y.) 
510, 7 Am. Dec. 554; Miles v. Williamson, 24 
Pa. 142; Etberidge v. Yernoy, 70 N. C. 713; 
Tuck v. Downing, 76 III. 71; Beale v. Seive- 
ley, 8 Deigb (Va.) 658; Sutton v. Sutton, 7 
Gratt.'(Va.) 23S, 5G Am. Dec. 109; Butler v. 
Miller, 15 B. Monr. (Ky.) G27; Allen v. Hop- 
son, Ereem. Cb. (Miss.) 27G; Nancc v. El- 
liott, 3S N. C. 408; Maney v. Torter, 3 
Humpbr. (Tenn.) 347; Brandt v. Foster, 5 
Ta. 203; Rice v. Burnet, 39 Tex. 177; and 
consult Rawle, Cov. for Title, 5th ed. § 319. 
This doctrine applies to a sale made under a 
decroe foreclosing a mortgage, and tbe pur- 
cbaser cannot rely upon statements made by 
tbe officer conducting tbe sales; Norton v. 
Loan & Trust Co., 35 Neb. 4G6, 53 N. W. 4S1, 
1S L. R. A. SS, 37 Am. St. Rep. 441. 

In sales of personal property substantially 
the same rule applies, and is tbus stated in 
Story, Sales, 3d ed. § 34S: Tbe purchaser 
buys at bis own risk, unless tbe seller gives' 
an express warranty, or unless the law im- 
plies a warranty from tbe circumstances of 
tbe case or tlie nature of the thing sold, or 
unless tbe seller be guilty of fraudulent mis- 
representation or concealment in respect to 
a material inducement to the sale; Benj. 
Sales, § Gll ; Barnard v. Kellogg, 10 Wall. (U. 
S.) 3S3, 19 L. Ed. 9S7; Gaylord Mfg. Co. v. 
Allen, 53 N. Y. 515; Porter v. Bright, S2 Pa. 
441; Mixer v. Coburn, 11 Metc. (Mass.) 559, 
45 Am. Dec. 230; Dean v. Morey, 33 la. 120; 
Roseman v. Canovan, 43 Cal. 110; Arm- 
strong v. Bufford, 51 Ala. 410; Biggs & Co. 
v. Perkins, 75 N. C. 397. It is tbe settled 
doctrine of English and American law tbat 
tbe purcbaser is required to notice sucb 
qualities of tbe goods purcliased as are rea- 
sonably supposed to be within tbe reach of 
his observation and judgment. Under tlie 
civil law T tbere was on a sale for a fair price 
an implied warranty of title and tbat tbe 
goods sold were sound, but under the com- 
mon law tbere is a clear distinction between 
tbe responsibility of tbe seller as to title and 
as to quality; the former be warranted, tlie 
latter, if tbe purchaser bad opportunity to 
examine, be did not; 2 Kent 47S; Pothier, 
Cont. de Vente , No. 184; See Misrepresen- 
tation; Concealment; Sales; Warranty. 

Tbis doctrine does not apply in an action 
for damages for inducing one by false repre- 
sentations to take an assignment of a lease 
executed by one wbo bad no title to tbe 
land; Cheney v. Powell, 88 Ga. 629, 15 S. E. 
750. It was applied wbere tbe buyer of cows 
was a competent judge and bad ample time, 
before buying, for inspection; Dorsey v. 
Watkins, 151 Fed. 340. 

Consult Rawle. Covenants for Title; Ben- 
jamin, Sales; Story, Sales; 2 Kent 478; 


Leake, Cont. 19S; 1 Story, Equity ; Sugden, 
Vendors & P. 

CAVEAT0R. One wbo files a caveat 

CAYAGIUM. A toll or duty paid tbe king 
for landing goods at some quay or wharf. 
Tbe barous of tbe Cinque X J orts were free 
from tbis duty. Cowell. 

CEAPGILD. Payment of an animal. An 
ancient spccies of forfeiture. Cowell. 

CEDE. To assign; to transfer. Applied 
to tbe act by wbich one state or nation trans- 
fers territory to another. 

CEDENT. An assignor. The assignor of 
a cbose in action. Kames, Eq. 43. 

CEDULA. In Spanish Law. A written ob- 
ligation, under private signature, by wbicb a 
party acknowledges bimself indebted to an- 
otber in a certain sum, wbicb be promises to 
pay on demand or on some üxed day. 

In order to obtain jndgment on such an instru- 
ment, it is necessary that the party executing it 
shouid acknowiedge it in open court, or that it be 
proved by two witnesses who saw its execution. 

Tbe citation affixed to the door of an ab- 
sconding offender, requiring him to appear 
before tbe tribunal wbere tbe accusation is 
pending. 

CELEBRATION 0F MARRIAGE. Tbe 

solemn act by which a man and woman take 
eacb other for husband and wife, conforma- 
bly to the rules prescribed by law. 

CELIBACY. Tbe state or condition of life 
of a person not married. 

CEMETERY. A place set apart for tbe 
burial of tbe dead. Cemeteries are regulated 
Ln England and many of tbe United States 
by statute. 

After ground bas once been devoted to tbis 
object it can be applied to secular purposes 
only witb tbe sanction of tbe legislature; L. 
R. 4 Q. B. 407 ; Sohier v. Cburch, 109 Mass. 1. 

An abandoned cemetery, from wbich all 
tbe bodies bad not been removed, cannot be 
sold; Ritter v. Couch (W. Va.) 76 S. E. 428, 
42 L. R. A. (N. S.) 1216. A cemetery associa- 
tion holds the fee of lands purchased for tbe 
purposes of tbe association. The persons to 
wbom lots are conveyed for burial purposes 
take only an easement—tbe rigbt to use tbeir 
lots for such purposes; Buffalo City Ceme- 
tery v. Buffalo, 46 N. Y. 503 ; People v. Trus- 
tees of St. Patrick's Catbedral, 21 Hun (N. 
Y.) 184 ; Wasbb. Easem. C04; Sohier v. 
Church, 109 Mass. 21; Price v. Cburch, 4 
Ohio 515; it resembles tbe grant of a pew 
in a cburcb; Jones v. Towne, 58 N. H. 4G2, 
42 Am. Rep. 602 ; Sokier v. Church, 109 
Mass. 1. It is a mere (exclusive) usufructu- 
ary rigbt, subject to the conditions of tbe 
charter and by-laws of tbe cemetery com- 
pany; Roanoke Cemetery Co. v. Goodwin, 
101 Va. 605, 44 S. E. 7G9. It is in the na- 
ture of an easement; id.; so is tbe rigbt to 
burial in a particular burial vault; 22 Beav. 
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596; capable of being created by deed only; 

8 B. & C. 2S8; but it can be created by pre- 
scription; Ilook v. Joyce, 94 Ky. 450, 22 S. 
W. G51, 21 L. R. A. 9G. It has been held to 
be a llcense; Buffalo City Cemetery v. Buf- 
falo, 46 N. Y. 503; Page v. Symonds, 63 N. 
II. 17, 5G Am. Rep. 4S1. A statute directins' 
a removal of bodies, without provlding com- 
pensation to the lot owners, is constitutional; 
Went v. Chureh of Willlamsburgh, S0 Hun 
2GG, 30 N. Y. Supp. 157. In the absence of 
a deed, or certificate equivalent theroto, they 
are iuere licensees; 8 B. & C. 2S8. Non-resi- 
dence does not divest an heir at law of an 
easement in a burial lot while tlie grave- 
stones of his parents remain; Hook v. Joyce, 
94 Ky. 450, 22 S. W. 651, 21 L. R. A. 9G. 

Their rights cease when the cemetery Is 
vacated, as such, by authotity of law; Part- 
ridge v. Chnreh, 39 xMd. G31 ; Craig v. Church, 
88 Pa. 42, 32 Am. Rep. 417; and the owner 
of a lot in which no interments have been 
made, loses all use of it by the passage of a 
law making interments therein unlawful; 
Kincaid’s Appcal, GG Pa. 411, 5 Am. Rep. 377. 
An act declaring it uulawful to open a pub- 
lic street througb a cemetery does not pre- 
vent one who has laid out a cemetery from 
dedicating a strip along the edge of it which 
he still owns for a public alley, it not abridg- 
ing the rights of parties to whom lots had 
been sold; Du Bois Cemetery Co. v. Gritlin, 
165 Pa. 81, 30 Atl. S40. 

A cemetery association has the right to 
limit all interments to the family of the lot 
owner and their relatives; Farelly v. Cerne- 
tery Ass’n, 44 La. Ann. 28, 10 South. 386. 

The property of cemetery associations is 
usually exempt from taxation ; Woodlawn 
Cemetery v. Inhabitants of Everett, 118 
Mass. 354; People v. Cemetery Co., 86 111. 
336, 29 Ara. Rep. 32; People v. Pratt, 129 N. 
Y. 6S, 29 N. E. 7; and tliis exemptiou has 
been held to include immunity from claims 
for municipal iinprovements; Olive Ceme- 
tcry Co. v. City of Philadelphia, 37 Leg. Int 
(Pa.) 264. See 1 Washb. It P. 9; Washb. 
Easem. 515; Cooley, Tax. 203; but it is held 
thaf it would not be relieved from paying an 
assessment for street improvements; Lima v. 
Oemetery Ass’n, 42 Ohio St. 12S, 51 Am. Rep. 
S09; Alexander v. City Council, 5 Gill (Md.) 
396, 4G Am. Dec. 630; Boston Seanien’s 
Friend Society v. Boston, 116 Mass. 181, 17 
Am. Rep. 153; President, etc., of City of 
Patersou v. Society, 24 N. J. L. 3S5; People 
v. Ceiuetery Co., SG 111. 33G, 29 Am. Rep. 
32; Sheelian v. Hospital, 50 Mo. 155, 11 Am. 
Rep. 412. 

A lo.t owner may maintain an action of 
trespass against one who wrongfnlly tres- 
passes upon it; Smitli v. Thompson, 55 Md. 
5, 39 Am. Rep. 409; Gowen v. Bessey, 94 Me. 
114, 46 Atl. 792 ; it has been held that he 
may even sue the owner of the fee for such 
wrongful act; Hoff v. Olson, 101 Wis. 11S1, 


76 N. W. 1121, 70 Am. St. Rep. 903; Besse- 
mer Land & Improvement Co. v. Jenkins, 111 
Ala. 135, 18 South. 5G5, 56 Am. St. Rep. 26. 
Ile may enjoln the cemetery association from 
preventing a member of his family from be- 
ing burieil in the family lot; Wright v. Cem- 
etery Corp., 112 Ga. SS4, 38 S. E. 94, 52 L. 

R. A. 521; or from removing the ashes of 
the dead; Beatty v. ICurtz, 2 Pet. (U. S.) 560, 

7 L. Ed. 521; or may obtain an ordcr lo 
compel the association to keep the grounds 
in good order and maintain the whole as a 
cemetery ; Clark v. Cemetery Co., 09 N. J. 
Eq. 636, G1 Atl. 2G1. 

An injunction may issue against the lot 
owner and the ccmetery assoc-iation to pre- 
vent the burial of a dog; Hertle v. Iiiddell, 
127 Ivy. G23, 106 S. W. 2S2, 15 L. R. A. (N. 

S. ) 79G, 128 Am. St. Rep. 3G4. 

A purchaser of a lot must look to the cbar- 
ter and by-laws of the corporation, they be- 
ing part of his contract of purchase. When 
the by-laws provide that “this cemctery is 
set apart for the burial of the white raee,” 
a negro may not be buried therein; Hertle 
v. Riddell, 127 Ky. 623, 106 S. W. 282, 15 L. 
R. A. (N. S.) 79G, 12S Am. St Rep. 304; Peo- 
ple v. Cemetery Co., 258 111. 36, 101 N. E. 
219. One who purchased a lot in a distinc- 
tively Roman Catholic cemetery takes it with 
the taeit understauding that he will not be 
allowed to use it for the burial of one not a 
mernber of that churcli; People v. Trustees 
of St. Patrick’s Cathedral, 21 Hun (N. Y.) 
1S4; Dwenger v. Geary, 113 Ind. 100, 14 N. 
E. 903. But, where a lot was sold to a col- 
ored man for burial purposes, the corpora- 
tion was not allowed afterwards to change 
its by-laws so as to exclude him and his fam- 
ily frorn the riglit of burial therein; Mt 
Moriah Cemetery Ass’n v. Com., S1 Pa. 235, 
22 Am. Rep. 743. 

Where a testator devised to trustees a lot 
of ground for burial of the dead of his fam- 
ily, witliout anv fuud for its care, and the 
lot fell into disuse, the Orphaus’ Court niay 
decree its sale and apply the proceeds in part 
to buying a lot in anotlier cemetery, remov- 
ing the dead, marking the graves or caring 
for the lot in the future and may divide the 
remainder among the heirs of the testator, 
but with no part for an elaborate monument 
to the testator; Young's Estate. 224 Pa. 570, 
73 Atl. 941. The residue is distributable as 
real estate; Yonng’s Estate. 20 Pa. I). U. 080. 

See Dead Body ; Cii.vritaiile Usus (as to 
a legacy to keep a lot in order). 

CENEGILD. In Saxon Law. A pecuniary 
mulct or fine paid to the relations of a mur- 
dercd person by the mnrderer or his rela- 
tions. Spelman, Gloss. 

CENNINGA. A notice given by a buyer to 
a seller that the things wliich had heen sold 
were claiiued by another, in order that lie 
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might appear and justify the sale. Blount; 
Whishaw. 

The exact significance of thls term Is somewhat 
doubtful. It probably denoted notlce, as defined 
above. The finder of stray cattle was not always 
entitled to It; for Spelman says, "As to strange (or 
stray) cattle, no one shall have them but with the 
eonsent of the hundred of tithingmen ; unless he 
have one of these, we cannot allow hlm any cen- 
ninga (I think notice)." Spelman, Gloss. 

CENS. In Canadian Law. An annual pay- 
ment or due reserved to a seigneur or lord, 
and imposed merely in recognition of his su- 
periority. Guyot, Inst. c. 9. 

The land or estate so held is called a censive; the 
tenant is a censitarie. It was originally a tribute 
of considerable amount, but became redueed in 
time to a nomlnal sum. It ls distinct from the 
rentes. The cens varies ln amount and in mode 
of payment. Payment is usually in kind, but may 
he in silver; 2 Low. C. 40. 

CENSARIA. A farm, or house and land, 
let at a standing rent. Cowell. 

CENSO. In Spanish and Mexican Law. 

An annuity ; a ground rent. The right which 
a person acquires to receive a certain annual 
pension, in consideration of the delivery to 
another of a determined sum of money or of 
an immovable thiug. Civil Code Mex. art. 
3206 ; Black, Dict.; Trevino v. Fernandez, 
13 Tex. 655. 

CENSO RESERVATIO. In Spanish and 
Mexican Law. The right to receive from an- 
other an annual pension by virtue of having 
transferred land to him by full and perfect 
title. Trevino v. Fernandez, 13 Tex. 655. 

CENSUS. An official reckoning or enu- 
meration of the inhabitants and wealth of a 
country. 

The census of the United States is taken 
every tenth year, in accordance with the con- 
stitution; and many of the states have made 
provisions for a similar decennjal reckoning 
at intervening periods. 

The act of July 2, 1909, provides for the 
13th and subsequent censuses. The period of 
three years beginning July lst next preccd- 
ing the census, is desiguated as the decennial 
census period and the reports must be com- 
pleted and published within that period. 

Certified copies of census returns are ad- 
missible in evidence upon the question of the 
age of a citizen deceased since the return 
was made ; Priddy v. Boice, 201 Mo. 309, 99 
S. W. 1055, 9 L. R. A. (N. S.) 718, 119 Am. 
St. Rep. 762, 9 Ann. Cas. 874; but the rcc- 
ord does not import absolute verity; West- 
ern Cherokee Indiaüs v. U. S., 27 Ct. Cl. 1. 

The courts take judicial notice of the re- 
sults of a census; State v. Braskamp, S7 Ia. 
5SS, 54 N. W. 532; People v. Williams, 64 
Cal. 87, 27 Pac. 939; Guldin v. Schuylkill 
County, 149 Pa. 210, 24 Atl. 171; Hawkins 
v. Thomas, 3 Ind. App. 399, 29 N. E. 157; 
State v. County Court, 128 Mo. 427, 30 S. W. 
103; ccntra , People v. Rice, 135 N. Y. 473, 
31 N. E. 921, 16 L. R. A. S36. 


CENSUS REGALIS. The royal property 
(or revenue). 

CENT (Lat. ccntum , one hundred). A 
coin of the United States, weighing forty- 
eight- grains, and composed of ninety-five per 
centum of copper and of tin and zinc in such 
proportions as shall be determined by the Di- 
rector of the Mint Act of Feb. 12, 1S73, s. 
13. See Rev. Stat. section 3515. 

Previous to the act of congress just cited, the 
cent was composed wholly of copper. By the act 
of April 2, 1792, Stat. at Large, vol. 1, p. 248, the 
weight of the cent was fixed at eleven penny- 
weights, or 264 grains; the half cent in proportion. 
Afterwards, namely, on the 14th of January, 1793, it 
was reduced to 208 grains; the half-cent in pro- 
portion. 1 U. S. Stat. at Large, 299. In 1796 (Jan. 
26), by the proclamation of President Washington, 
who was empowered by law to do so, act of March 
3, 1795, sect. 8, 1 U. S. Stat. at Large, 440, the cent 
was reduced in weight to 168 grains; the half-cent 
in proportion. It remained at this weight until tho 
passage of the act of Peb. 21, 1857, which provided 
for a weight of seventy-eight grains and an alloy of 
eighty-eight per centum of copper and twelve of 
nickel. The same act directs that the coinage of 
half-cents should ccase. By the coinage act of Feb. 
12, 1873, the weight and alloy were fixed as above 
stated. The first issue of cents from the natlonal 
mint was in 1793, and has been continued every year 
since, except 1815. But in 1791 and 1792 some experi- 
mental pieces were struck, among which was the so- 
called Washington cent of those years. 

CENTENA. See Hundred. 

CENTESIMA (Lat. centum), ln Roman 
Law. The hundredth part. 

Usurice centesimos. Twelve per cent. per annum; 
thaL is, a hundredth part of the principal was due 
each month,—the month being the unit of time for 
which the Romans reckoned interest. 2 Bla. Com. 
462, n. 

CENTRAL CRIMINAL C0URT. A court 
in Englaud (erected in 1S34) which is the 
court of assize and of quarter sessions for 
the city of London and its liberties and the 
court of assize for the counties of London 
and Middlesex, and parts of Essex, Kent 
and Surrey. It has jurisdiction over all of- 
fences committed on the high seas or within 
the jurisdiction of the admiralty and offenc- 
es comiuitted outside its jurisdiction, sent 
to it by the King’s Bench Division under 
a writ of certiorari. It consists of the lord 
chancellor, the judges of the High Court, the 
lord mayor, the aldermen, recorder, and cöm- 
mon serjeant of the city of London, and two 
commissioners. 

Twelve sessions at least are held every 
year, at the Old Bailey. The important cas- 
es are heard in a session of tlie court pre- 
sided over by two of the judges of the High 
Court. The less important cases are tricd 
by eitker the recorder or common serjeant. 
Odger, C. L. 986. 

CENTUMVIRI (Lat. one hundred men). 
The name of a body of Roman judges. 

Their exact number was one hundred and five, 
there being selected three from each of the thirty- 
five tribes comprising all the citizens of Rome. 
They constituted, for or>diuary purposes, four tribu- 
nals; but some eases (called centumviralcs causce} 
required the judgment of all the judges. 3 Bla 
Com. 515. 
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CENTURY. One hundred. One hundred 
years. 

The Romans were divided into centuries, as the 
Bnglish were formerly divided into hundreds. 

CEORL. A tenant at will of free condi- 
tion, who held land of the thane on condition 
of paying rent or services. 

A freeman of inferior rank oecupied in 
husliandry. Spelman, Gloss. 

Those who tilled the outiands paid rent; * those 
who oceupied or tiiied the iniands, or demesne, 
rendercd services. Under the Norman ruie, this 
term, as did others which denoted workmen, es- 
pecially those which applied to the eonquered race, 
became a tcrm of reproach, as is indicated by the 
popular signifieation of churl. Cowell; Spelman, 
Gloss. See 1 Poll. & Maiti. 8: 2 id. 458. 

CEPI (Lat.). I have taken. It was of 
frequent use in the returns of sheriffs when 
tlie.v were made in Latin; as, for example, 
cepi curpus ct B. B. (I have taken tlie body 
and discharged him on bail bond) ; ccpi cor- 
pus ct cst in custodia (I have takcn the body 
and it is in custody) ; ccpi corpus ct cst 
languidus (I have taken the body and he is 
sick). 

CEPIT (Lat. capcre , to take; ccpit , he 
took or has taken). A form of replevin 
which is brought for carrying away goods 
rucrely. Wells, Repl. § 53; Cummings v. 
Vorce, 3 Hiil (N. Y.) 282. Non detinet is 
not the proper answer to such a charge; 
Havis v. Calvert, 17 Ark. 85. And see Ford 
v. Ford, 3 Wis. 399. Success upon a non 
ccpit does not entitle the defendant to a re- 
turn of the property; Douglass v. Garrett, 5 
Wis. S5. A plea of non cepit is not ineonsist- 
ent with a plea showing pi*operty in a third 
person; Smith v. Morgan, 8 Gill (Md.) 133. 

A teehnical word necessary in an indict- 
ment for larceny. The charge must be that 
the defendant took the thing stolen with a 
felonious design. Bacon, Abr. Indictmcnt , 
G„ 1. 

CEPIT ET ABDUXIT (Lat.). He took 
and led away. Applicablc in a declaration 
in trespass or indictment for larceny where 
tlie defendant has taken away a living chat- 
tel. 

CEPIT ET ASPORTAVIT (Lat.). He 
took and earried away. Applicable in a dec- 
laration in trespass or an indictment for 
larceny where the defendant has carried 
away goods without right. 4 Bla. Com. 231. 
See Cahbyino Away; Larceny. 

CEPIT IN ALI0 LOCO (Lat he took in 
another place). A plea in replevin, by whicli 
the defendant alleges that he took thc thing 
replevied in another place than tliat men- 
tioned in the declaration; 1 Chit. Fl. 490; 
k 2 id. 55S; Kast Entr. 554, 555; Morris, Repl. 
141 ; Wells, Repl. § 707. It is the usual plea 
where the defendant intends to avow or jus- 
tify the taking to entitle himself to a re- 
turn. 


CERT MONEY. The head-money given by 
the tenants of severai manors yearly to the 
lords, for the purpose of keeping up certain 
inferior courts. Called in the ancient rec- 
ords ecrtum lctce (leet money). Cowell. 

CERTAINTY. In Contracts. Distinctness 
and accuracy of statement 

A thing ls eertain when its essence, quality, and 
quantity are deseribed, distinctly set forth, etc. 
Dig. 12, L 6. It is uncertain when the description is 
not that of an individuai object, but designales only 
the kind. La. Civ. Code, art. 3522, no. 8; 5 Co. 121. 

If a contract he so vague in its terms that 
Its meauing cannot be eertaiuly collected, 
and the statute of frauds preclude the ad- 
missihility of parol evidence to clear up the 
difficulty; 5 B. & C. 5S3; or parol evidence 
cannot supply the defect, then neithor at 
law nor in equily cau effect be givon to it; 
1 R. & M. 116. If it is impossible to ascer- 
tain any definite mcaning, sbch agreement 
is necessarily void; [1892] Q. B. 478. As to 
uneertainty of contract see Davie v. Miu. 
Co„ 93 Mich. 491, 53 N. W. 625, 24 L. R. A. 
357; Van Schaick v. Van Buren, 70 Hun 575, 
24 N. Y. Supp. 30G. 

It is a maxim of law that that is certain 
which may be made certain: id ccrtum cst 
cjuod certum rcddi potcst; Co. Litt. 43. For 
example, when a man sells the oil he has in 
his store at so much a gallon, although there 
is uneertainty as to the quantity of oil, yet, 
inasmueh as it can he ascertained, the max- 
im applies, and the sale is good. See, gen- 
erally, Story, Eq. § 240; Mitf. Eq. Pl„ Jere- 
my ed. 41. 

In Pleading. Such elearness and distinct- 
ness of statement of tlie facts which cousti- 
tute the cause of action or ground of de- 
fence that they may be understood bv the 
party who is to answer them, hy the jury 
who are to ascertain the truth of the allega- 
tions, and by the court who are to give the 
judgmcnt. 2 B. & F. 267; Co. Litt 303; 
Com. Dig. Pleader. See Giroux Amalgama- 
tor Co. v. White, 21 Or. 435, 28 Pae. 390. 

Certainty to a common intcnt Is attalned 
by a form of statement iu which words are 
used in their ordinary meaning, thougli by 
arguinont or inference tliey may be made 
to hear a different one. See 2 H. Bla. 530; 
Andr. Stepli. Pl. 3S4. 

Certainty tò a ccrtain intcnt in gcneral is 
attained when the meaning of the statute 
may be understood upon a fair and reason- 
able construction without recurrence to pos- 
sible facts which do not appear; 1 Wms. 
Saund. 49; Speneer v. Southwiek, 9 Johns. 
(N. Y.) 317; Fuller v. Hampton, 5 Conn. 423. 

Ccrtainty to a ccrtai^v intent in particular 
is attained by that technical aecuracy of 
statement whlch prccludes all argument. in- 
ference, and presumption against the party 
pleading. When this certainty is rcquired, 
the party must not only state the facts of 
his case in the most precise way, but add to 
them such as show that they are not to be 
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controverted, and, as it were, anticipate the 
case of his adversary; Lawes, Pl. G4. 

Tlie last description of certainty is ,re- 
quired in estoppels; Co. Litt. 303; 2 EL Bla. 
530; Dougl. 159; and in pleas which are not 
favored in law, as alien enemy; 8 Terrn 1G7; 
Russel v. Skipwith, G Binn (Pa.) 247. See 
Clarke v. Morey, 10 Jolms. (N. Y.) 70. With 
respect to an indictment, it is laid down that 
“an indictment ought to be certain to everj' 
iutent, and without any intendment to tlie 
contrary;” Cro. Eliz. 490; and the charge 
contained in it must be siifllciently esplicit 
to support itself; for no latitude of intqn- 
tion ean be allowed to include anything more 
than is expressed; 2 Burr. 1127; U. S. v. 
Cruikshank, 92 U. S. 542, 23 L. Ed. 58S; U. 
S. v. Siminons, 9G U. S. 3G0, 24 L. Ed. S19; 
State v. Stiles, 40 Ia. 148; State v. Philbriek, 
31 Me. 401; Com. v. Terry. 114 Mass. 263; 
State v. Fancher, 71 Mo. 460; State v. Mes- 
senger, 58 N. H. 348. 

These definitions, which have been adopt- 
ed from Coke, have been subjected to severe 
criticism, but are-of some utility in draw- 
ing attention to the different degrees of ex- 
actness and fulness of statement required in 
different instances. Less certainty is requir- 
ed where the law presumes that the knowl- 
edge of the facts is peculiarly in the opposite 
party; 8 East S5; 13 ül, 112; 3 Maule & S. 
14; People v. Dunlap, 13 Johns. tN. Y.) 437. 

Less certainty than would otherwise be 
requisite is demanded in some cases, to 
avoid prolixity of statement; 2 Wms. Saund. 
117, n. 1. See, generally, 1 Chit. Pl. 

CERTIFICANDO D E REC0GNITI0NE 
STAPUL/E. In English Law. A writ com- 
manding the mayor of tlie staple to certify 
to the lord chancellor a statute staple taken 
before him where the party himself detains 
it, and refuses to bring in the same. There 
is a like writ to certify a statute merehant 
and in divers other cases. Reg. Orig. 148; 
Black, Dict. 

CERTIFICATE. A wnting made in any 
court, and properly authenticated, to give 
notice to another court of anything done 
therein. 

A writing by which testimony is given 
that a fact has or has not taken place. 

Certificates are either required by law , as 
an insolvent’s certificate of discharge, an 
alien’s certificate of naturalization, which 
are evidence of the facts therein mentioned; 
or voluntary , which are given of the mere 
motion of the party giving them, and are 
in no ease evidence. Com. Dig. Chancery 
(T. 5) ; 1 Greenl. Ev. § 498; 2 Willes 549. 

There were anciently various modes of 
trial commenced by a certificate of various 
parties, which took the place of a writ in a 
common-law action. See Com. Dig. Certifi- 
cate. 

By statute, the certificates of various of- 
ficers may be made evidence, in which ease 


the effect eannot be extended by including 
faets other than those authorized; 1 Maule 
& S. 599; U. S. v. Buford, 3 I J et. (U. S.) 12, 
29, 7 L. Ed. 5S5; Arnold v. Tourtellot, 13 
Pick. (Mass.) 172; Stewart v. Allison, 6 S. & 
R. (Pa.) 324, 9 Am. Dec. 433; Governor v. 
Bell, 7 N. C. 331; Exchange & Banking Co. 
of New Orleans v. Boyce, 3 Rob. (La.) 307. 
An oflicer who has made a defective certifi- 
cate of a married woman’s acknowledgment 
cannot correct the defect after the expira- 
tion of his term; Griffith v. Ventress, 91 
Ala. 366, S South. 312, 11 L. R. A. 193, 24 
Am. St. Rep. 918; nor can he contradict his 
own certifieate by testifying to fraud and 
coercion on the part of the husband to- 
ward the wife; Hockman v. McCIanahan, 
87 Va. 33, 12 S. E. 230. A certificate of ac- 
knowledgment is a judicial act, and in the 
absence of fraud conclusive of material facts 
stated in it; Cover v. Manaway, 115 Pa. 33S, 
8 Atl. 393, 2 Am. St Rep. 552; Citizen’s Sav- 
ing & Loan Ass’n v. Heiser, 150 Pa. 514, 
24 Atl. 733; but only of facts required by 
statute to be included in it, and therefore 
not that the wife of the grantor was of 
full age; Williams v. Baker, 71 Pa. 476. See 
Retubn; Notary; Acknowledgment; Stock. 

CERTIFICATE 0F ASSIZE. A writ 
granted for the re-examination or retrial of 
a matter passed by assize before justices. 
Fitzh. Nat. Brev. 1S1. It is now entirely ob- 
solete. 3 Bla. Com. 3S9. Consult, also, Com- 
yns, Dig. Assize (B, 27, 28). 

CERTIFICATE 0F C0STS. See Judge’s 
Certificate. 

CERTIFICATE 0F DEP0SIT. A written 
statement from a bank that the party named 
therein has deposited the amount of money 
specified in the certificate and that the same 
is held subject to his order in accordance 
with the terms thereof. 

When payable at a future date, with in- 
terest till due, for the use of a person named 
or to his order, upon return of the certifi- 
cate, it is a negotiable promissory note; 
Miller v. Austen, 13 How. (U. S.) 218, 14 L. 
Ed. 119; Bull v. Bank, 123 U. S. 105, 8 Sup. 
Ct. 62, 31 L. Ed. 97; In re Baldwin’s Estate, 
170 N. Y. 160, 63 N. E. 62, 58 L. R. A. 124; 
Poorman v. Mills, 35 Cal. 118, 95 Am. Dec. 
90; Lynch v. Goldsmith, 64 Ga. 42; Beards- 
ley v. Webber, 104 Mich. 88, G2 N. W. 173; 
Bank of Saginaw v. Title & Trust Co., 105 
Fed. 491; Forrest v. Trust Co., 174 Fed. 345. 
This has been substantially followed in all 
the states except Pennsylvania, where it has 
4 always been held otherwise, if the certificate 
contains no express promise to pay; Patter- 
son v. Poindexter, 6 W. & S. (Pa.) 227, 40 
Am. Dec. 554; and this was recognized to be 
the law in Pennsylvania as late as 1909; For- 
rest v. Trust Co., 174 Fed. 345, where the 
court followed the rule of Miller v. Austen, 
13 How. (U. S.) 218, 14 L. Ed. 119; and ex- 
pressed the opinion that such certificates 
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were negotiable under the Negotiable Instru- 
ments Act enacted iu Pennsylvania, as well 
as under the gcneral commercial law. 

CERTIFICATE OF REGISTRY. A cer- 
tificate that a ship has beeu rcgistered as 
the law reciuires. 3 Kcnt 149. Undcr the 
United States statutes, “cvery alteration in 
the property of a ship must be indorscd on 
the certificate of registry, and must itsclf 
be registered.” Unless this is done, the ship 
or vessel loses its national privileges as an 
Americau vessel; 1 I’ars. Sh. & Adm. 50. 
The English statutcs make such a transfcr 
void. Stat. 3 & 4 Will. IV, c. 54; 17 & 18 
Vict c. 104; Abb. Sh. (13th ed.) 925. 

The registry is not a documcnt required 
by the law of nations as expressive of a 
ship’s natioual character; 4 Taunt. 367; and 
is at most only prima facie evidence of own- 
ership; U. S. v. Brune, 2 Wall. Jr. 261, Fed. 
Cas. No. 14,677; Newb. Adm. 176, 312; Lin- 
coln v. Wright, 23 Pa. 76, 62 Am. Dec. 316; 
Brooks v. Minturn, 1 Cal. 481; 33 E. L. & 
Eq. 204. The registry acts are to be con- 
sidered as forms of local or municipal in- 
stitution for purposes of public policy; 3 
Kent 149. 

CERTIFIED CHECK. A check wliich has 
bcen rccognized by the proper officcr as a 
valld appropriation of the amount of money 
therein spccified to the person therein named, 
and which bears upon itself the evidence of 
such recognition. See Ciieck. 

CERTIFIED PUBLIC ACCOUNTANT. A 

term applied to trained accountants who 
examine the books of accounts of corpora- 
tions and others and report upon them. See 
Auditor. 

CERTIORARI. A writ Issued by a superi- 
or to an inferlor court of record, or other 
tribunal or officer, excrcising a judicial func- 
tion, requiring the certification and return 
to the former of some proceeding then pend- 
ing, or the record and proceedings in some 
cause already terminated, in cases where 
the procedure is uot according to the course 
of the common law. 

The extensive use of thls 'writ and the lack of 
precise judicial definition of the public bodies and 
proceedings to which it Is applicable lend intcrest 
to the early common law definitions, which are of 
value since the use of the wrlt Is still usually reg- 
ulatcd by common law prlnciples and preccdents. 

The most frequently quoted common iaw dcflnl- 
tions are those of Fitzhcrbert and Bacon, by the 
flrst of which the writ lies ln the case of records 
of the courts, the treasury, sheriffs, coroners, com- 
missioncrs, escheators ; F. N. B. 554 A. Ile includes 
among forms given one to the mayor and sherif! 
of London in case of indictment and attachment 
and one to the mayor and sheriffs of York In asslze 
of fresh force sued out before them wlthout wrlt; 
id. 554 E, 557 L. Bacon uses only the generai terms, 
"judges or officers of inferior courts”; Bac. Abr. 
v 162 ; but in an enumeration of lnstances entltled 
”to what court It lies” he puts an "inquisltlon takcn 
by a sheriff . . . and the verdlct and judgment 
thereon,” which were quashed on the ground that, 
no notice appearing, the record dld not show juris- 
diction, and on objection that the writ did not, he 
was answered that “there can be no doubt of that 


if It Is not prohlblted by the act of Parliamcnt ; 
id. 1C8, cltlng 4 Burr. 2241. It was said that ”the 
substance of thls (Bacon's) deflnition has never 
been departed from, except whcre the statute has 
broadened the scope of the writ”; In re Dance, 
2 N. D. 184, 49 N. W. 733, 33 Am. St Rep. 768. The 
Engllsh Court of Appeal says that "certiorari ls a 
writ in ald of justice, and ls the apt means of pre- 
ventlng the infliction or continuance of wrong from 
any assumption or excess of jurisdiction”; 2 L. R. 
(K. B.) 318; It is matter of discretion, not of 
rlght; id. 

Blackstone refers only to it as a means of remov- 
Ing crimlnal causes from an inferior court to the 
Klng’s Bench, as the supreme court of crlminal 
jurisdlctlon; 4 Bla. Com. 265; or cases of Peers 

to the House of Lords ; id. 321; or after suminary 
order in a lower court which might be quashcd or 
conflrmed; id. 272. It might be granted at the in- 
stance of either prosecution or defendant, in the 
former case as matter of right, ln the latter as 
matter of discretlon; id. 321 . 

The function of the wrlt ls to sccure the correction 
of errors of a judicial nature in the proceedings of 
inferior courts or ln the decisions of speclal tribu- 
nals, commissloners, magistratcs and officcrs exer- 
cising judicial powers affecting the property or 
rights of a citizen, who act in a summary way, and 
not according to the course of the common law, 
and it also applles in many cases to the proceedings 
of municipal corporatlons. It has also been allowed 
when the power is ministeriai but necessarlly con- 
nected with judlcial actlon; People v. Hill, G5 Barb. 
(N. Y.) 170; In re Nichols, 6 Abb. N. C. (N. Y.) 
474. The writ is issued in two classes of cases: (1) 
Where the inferior court has exceeded its jurisdic- 
tion; (2) where it has proceeded illegally and there 
is no appeai or writ of error ; White v. Wagar, 185 
111. 195, 57 N. E. 26, 50 L. R. A. 60, quoting Hyslop v. 
Finch, 99 III. 171. 

"Official acts, executive, legislative, admlnlstra- 
tive or minlsterial in thelr nature or character, 
were never subjcct to revlew by certiorari. The 
writ could be issued only for the purpose of re- 
viewing some judicial act;” People v. Brady, 1C6 
N. Y. 44, 47, 59 N. E. 701; St. Louis, S. F. & T. Ry. 
Co. v. Seale, 229 U. S. 156, 33 Sup. Ct. 651, 57 L. Ed. 
—. In some states the writ has been abolished 
by statute so far as the common law name is con- 
cerned, but the remedy ls preserved under the new 
statutory name of “writ of review”; but this term 
and the old one mean precisely the same remedy, 
except so far as it may be modified by statute; 
People v. County Judge, 40 Cai. 479 ; Sutherlin v. 
Roberts, 4 Or. 388; Southwestern Telegraph & Tele- 
phone Co. v. Robinson, 48 Fed. 771, 1 C. C. A. 91. 
So where, by statute, appellate proceedings are to 
be taken by appeal in all cases theretofore covered 
by error, appeal or certiorari, but the right of 
review is not changed in extent, it was held that 
the appeal was in effect a common law ccrfiorari, 
and the right to issue a ccrtiorari remalned the 
same as before ; Rand v. King, 134 Pa. 641, 19 Atl. 
806 ; so an appeal in a habeas corpus case is equiv- 
alent to a certiorari and brlngs up only the record; 
Com. v. Superintendent of Philadelphia County 
Prison, 220 Pa. 401, 69 Atl. 916, 21 L. R. A. (N. 
S.) 939. 

Tlie writ lies in most of tke statcs to re- 
move from tke lower courts proceedinjrs 
wkick are creatcd and regulated by statule 
merely, for tke purpose of revisiou; Com. v. 
West Boston Bridg;e, 13 Biok. (Mass.) 193; 
Bath Bridge & Turnpike Co. v. Magoun, 8 
Grccnl. (Me.) 293; Bob v. State, 2 Yerg. 
(Tenn.) 173; Williamsou v. Caruan, 1 G. & 
J. (Md.) 196; Adams v. Newfane, S Vt. 271; 
Beuple v. Lawrence, 54 Barb. (N. Y.) 589, 
Jokn v. State, 1 Ala. 95; People v. Supervis- 
ors, S Cal. 58: Iu re Robinsons Estate, G 
Micli. 137; Board of Com'rs of Uillsboro v. 



CERTIORAIU 


444 


CERTIORARI 


Smith, 110 N. C. 417, 14 S. E. 972 ; Miller v. 
Trnstees, 88 111. 27; and to eomplete tlie pro- 
ceedings wtien the lowef court refuses to do 
so, upon erroneous grounds; Anonymous, 2 
N. C. 302; Auditor v. Woodruff, 2 Ark. 73, 33 
Am. Dec. 36S; and to correct errors in law; 
McAllilley v. Horton, 75 Ala. 491; Rawson v. 
McElvaine, 49 Mich. 194, 13 N. W. 513; Lap- 
an v. Cumberland County Com’rs, 05 Me. 
1G0; Conover v. Davis, 4S N. J. L. 112, 2 
Atl. 6G7. In England; 13 E. L. & Eq. 129; 
9 L. R. Q. B. 350; and in some states; State 
v. Stone, 3 H. & McH. (Md.) 115; State v. 
Hunt, 1 N. J. L. 287; People v. Vermilyea, 7 
Cow. (N. Y.) 141; Com. v. McGinnis, 2 
Whart. (Pa.) 117; State v. Washington, 6 N. 
C. 100; John v. State, 1 Ala. 95; Kenney v. 
State, 5 R. I. 3S5; the writ may also be 
issued to remove criminal causes to a su- 
perior court; Har. Certiorari 8. But see 
Wlnn v. State, 10 Ohio 345. It also lies 
where a probate court proceeds without 
jurisdiction in admitting a claim against an 
estate; Durham v. Field, 30 111. App. 121; 
or where the court has jurisdiction but 
makes an order exceeding its power; State 
v. County Court, 45 Mo. App. 387. It is 
also given by statute to review the acts and 
powers of oflicial boards and ofiicers; Haven 
v. County Com’rs, 155 Mass. 4G7, 29 N. E. 
1083; State v. City of Ashland, 71 Wis. 502, 
37 N. W. 809. 

The writ has been used to review the 
proceedings of courts-martial ; Rathbun v. 
Sawyer, 15 Wend. (N. Y.) 451; of canal ap- 
praisers chargcd with acting without no- 
tice; Fonda v. Canal Appraisers, 1 Wend. 
(N. Y.) 288; of eommissioners of appeal in 
cases of taxation; State v. Falkinburge, 15 
N. J. L. 320; of commissioners of highways; 
Lawton v. Com’rs of Highways, 2 Cal. (N. 
Y.) 179; or where a void order was made by 
them; Fitch v. Com’rs of Highways, 22 
Wend. (N. Y.) 132; a municipal assessment 
for a local improvement departing essential- 
ly from the statutory method; People v. 
Rochester, 21 Barb. (N. Y.) G5G ; common 
council of a city in laying out a new street; 
State v. City of Fond du Lac, 42 Wis. 2S7. 
It has also been issucd upon the refusal 
to grant a writ of habeas corpus on the 
ground of want of jurisdiction; People v. 
Mayer, 16 Barb. (N. Y.) 362; and upon the 
discharge of a complaint under the act 
abolishing imprisonment for debt on the 
ground of want of proof; Learned v. Duval, 
3 Johns. Cas. (N. Y.) 141. It may issue at 
the suit of a taxpayer and voter to test the 
legality of an act uniting highway districts 
by the trustees of the township; Dunham v. 
Fox, 100 Ia. 131, 69 N. W. 43G. 

The supreme court may issue writs of cer- 
tiorari in all proper cases, and will do so 
when the circumstances imperatively de- 
mand that form of interposition, to correct 
excesses of jurisdiction, and in furtherance 


of justice. In re Chetwood, 165 U. S. 443, 
17 Sup. Ct. 3S5, 41 L. Ed. 782. 

To warrant a certiorari the act must be 
plainly judicial and not executive or leg- 
islative; People v. N. Y., 2 Hill (N. Y.) 14; 
accordingly it was refused in case of a cor- 
porate resolution appropriating land for a 
public square; id; and of an order of a 
board of health adjudging a question of nui- 
sance; 15 Wend. 255; 21 Barb. G5G. 

It is used also as an auxiliary process to 
obtain a full return to other process, as 
when, for example, the record of an inferior 
court is brought before a superior eourt by 
appeal, writ of error, or other lawful mode, 
and there is a manifest defect or sugges- 
tion of diminution, to obtain a perfect tran- 
script and all papers; Stewart v. Ingle, 9 
Wheat. (U. S.) 526, 6 L. Ed. 151; Co^len v. 
Knickerbacker, 2 Cow. (N. Y.) 3S; Stewart 
v. Court of County Com’rs, S2 Ala. 209, 2 4 
South. 270; Smick v. Opdycke, 12 N. J. L. 
85; Colerick v. Hooper, 3 Ind. 316, 56 Am. 
Dec. 505; State v. Reid, 18 N. C. 382, 2S 
Am. Dec. 572; Thatcher v. Miller, 11 Mass. 
414; Scott v. Hall, 2 Munf. (Ya.) 229; Frank- 
lin Academy v. Hall, 1G B. Monr. (Ky.) 472; 
Carter v. Douglass, 2 Ala. 499; Clements 
v. Hahn, 1 Col. 490. It does not issue as a 
matter of right on mere suggestion of de- 
fects in the record, but the application must 
be supported by proof; State v. Orrick, 106 
Mo. 111, 17 S. W. 176, 329. 

The office of the writs of certiorari and manda- 
mus is often much the samc. It is the practice of 
the U. S. supreme court, upon a suggestion of any 
defect in the transcript of the record sent up to 
that court upon a writ of error, to allow a special 
certiorari, requiring the court below to certify more 
fully; Fowler v. Lindsey, 3 Dall. (U. S.) 411, 1 L. 
Ed. 65S; Barton v. Petit, 7 Cra. (U. S.) 288, 3 L. 
Ed. 347 ; Stimpson v. R. Co., 3 How. (U. S.) 553, 
11 L. Ed. 722 ; U. S. v. Adams, 9 Wall. (U. S.) 661, 
19 L. Ed. 808. Relief may also be had in the U. S. 
Circuit Court of Appeals on allegation of diminu- 
tion in the record sent up from the circuit court, 
as provided by rule 18 ; Blanks v. Klein, 49 Fed. 1, 
1 C. C. A. 254. The same result might also be ef- 
fected by a writ of mandamus. The two remedies 
are, when addressed to an inferior court of record, 
from a superior court, requiring the return of a 
record, much the same. But where diminution of 
the record is suggested in the inferior court, and 
the purpose is to obtain a more perfect record, and 
not merely a more perfect copy or transcript, it is 
believed that the writ of mandamus is the appro- 
priate remedy. 

In many of the states, the writ produces the 
same result in proceedings given by statute, such 
as the proceedings for obtaining damages under 
the mill acts, highway acts, pauper laws, etc., as 
the writ of error does when the proceedings are 
according to the course of the common Iaw. Where 
the lower court is to be required to proceed in a 
cause, a writ of procedendo or mandamus is the 
proper remedy. 

Tbe writ is generally said to issue only 
after final judgment of the inferior court or 
tribunal whose proceedings are to be re- 
viewed; Patterson v. United States, 2 
Wheat. (U. S.) 221, ,4 L. Ed. 224; People v. 
Railroad Com’rs, 160 N. Y. 202,' 54 N. E. 
697; Lynde v. Noble, 20 Johns. (N. Y.) 80; 
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Wallace v. Jameson, 179 Pa. 94, 30 Atl. 145; 
Case of Koad from P>oush Street, 2 S. & 

R. 419; Vaughn v. Marshall, 1 Iloust. (Del.) 
34S; Stewart v. State, 98 Ga. 202, 25 S. E. 
424 ; Meads v. Copper Mines, 125 Mich. 450, 
84 N. W. 015; People v. Lindsay, 1 Idalio, 
401; State v. Valliant, 123 Mo. 524, 27 S. W. 
379, 2S S. W. 5SG; State v. Gill, 137 Mo. 
027, 39 W. Sl; Glennon v. P.urtoii, 144 
111. 551, 33 N. E. 23; Gauld v. Board of 
Sup’rs, 122 Cal. 18, 54 Pac. 272; Culver v. 
Travis, 10S Mich. 040, 60 N. W. 575; where 
the reasou for the rule is thus stated: “The 
writ of certiorari is a writ of review. Its 
oüice is to bring up for review ftnal deter- 
minations and adjudications of inferior tri- 
bunals, boards or ollicers exercising judicial 
functions, where there is no appeal, nor any 
plain, speedy and adequate remedy. The 
writ is necessarily founded on a fiual deter- 
mination. Were the rule otherwise a writ 
might issue at any step in the proceedings of 
the inferior tribunal, although such tribunal 
might, were the point presented, dccide that 
it liad no jurisdiction in the matter submit- 
ted to it. This would be the exercise of 
original jurisdiction by tbe court issuing the 
writ and not a review of the determination 
of the inferior tribunal. The matter com- 
plained of would be, not that the tribunal 
had exceeded, but that it was about to ex- 
ceed, its jurisdiction.” As the writ relates 
back to the first day of the term, it will not 
issue to review a case not pending at that 
time; JVomer v. K. Co., 37 W. Va. 2S7, 1G 

S. E. 4SS. 

The English rule is different in civil cases, 
and the writ is usually issued before the 
final determination ; 7 D. & 'K. 7G9; 13 L. 
J. Q. B. 149; 8 Ont L. J. 277; 2 Ont. L. J. 
N. S. 277; 3 U. C. Q. B. O. S. 149. In one 
state at least it is held that the writ may 
issue, in the case of municipal corporations, 
before final decision; State v. City Council 
of Camden, 47 N. J. L. 04, 54 Am. Rep. 117. 

Under the act of March 2, 1S33, provid- 
lng for the removal by certiorari of suits 
in state courts against revenue oflicers, the 
writ from the United States circuit court 
to a state court will stay all proceedings; 
State v. Circuit Judge, 33 Wis. 127. And 
under the removal act of 1S75, if the state 
court decides to retain jurisdiction in a 
removable case, a certiorari may be resorted 
to to obtain a transfer of the record ; U. S. R. 
S. 1 Snpp. S4. 

It does not lie to enable the superior court 
to revise a decision upon matters of fact; 
People v. Board of Fire Corn’rs, 100 N. Y. 
82, 2 N. E. 013 ; Appeal of Yeager, 34 Pa. 
170; Beacb v. Mullin, 34 N. J. L. 343 ; Farm- 
ington Iiiver Water Power Co. v. County 
Com’rs, 112 Mass. 206; Lapan v. Cumber- 
land County Com’rs, 05 Me. 100; Low v. K. 
Co., 18 111. 324; Frederick v. Clark, 5 Wis. 
191; Central Pac. R. Co. v. Placer County, 


40 Cal. 0G7; Farmers’ & Merchants’ Bank v. 
Board of Equalization, 97 Cal. 318, 32 Pae. 
312; Nortli & South St. R. Co. v. Spullock, 
SS Ga. 2S3, 14 S. E. 47S; Ilerbert v. Curtls, 
55 N. J. L. S7, 25 Atl. 380; State v. Whitford. 
54 Wis. 150, 11 N. W. 424; Shearous v. 
Morgan, 111 Ga. S5S, 30 S. E. 927 ; Statc v. 
Judge, 41 La. Ann. 179, 6 South. 1S; noi 
mattcrs resting in thc discrction of the judge 
of the inferior court; Inhabitants of Ncw 
Marlborougli v. County Com’rs, 9 Metc. 
(Mass.) 423 ; Roston v. Mörris, 25 N. J. L. 
173; Brown v. Board of Sup’rs, 124 Cal. 274, 
57 Pac. S2; State v. Judge, 43 La. Ann. 
S25, 9 South. 039; Pcople v. Board of Fire 
Com’rs, 82 N. Y. 35S; Hall v. Oystcr, 1GS 
Pa. 399, 31 Atl. 1007; Sunberg v. District 
Court of Linn County, G1 Ia. 597, 16 N. W. 
724; Huffaker v. Boring, 8 Ala. S7 ; Matter 
of Saline County Subscription, 45 Mo. 52, 
100 Am. Dec. 337; 3 El. & Bl. 529; S Ont 
051, 12 Can. Sup. Ct. 111; 29 Nova Scotia 
521; unless by special statute; Starr v. 
Trustees of Village of Kochester, 6 Wend. 
(N. Y.) 504; In re Hayward, 10 Pick. (Mass.) 
35S; Independence v. Pompton, 9 N. J. L. 
209; or where palpable injustice has been 
done; Duggen v. McGruder, Walk. (Miss.l 
112, 12 Am. Dec. 527; Fonda v. Canal Ap- 
praisers, 1 Wend. (N. Y.) 2SS: Com. v. 
Coombs, 2 Mass. 4S9; State v. Smitb, 101 
Mo. 174, 14 S. W. 108 ; Bostick v. Palmer, 
79 Ga. GS0, 4 S. E. 319; Lapan v. County 
Com’rs, 05 Me. 100; Ex parte Selimidt, 24 
S. C. 3^3. 

It does not lie where the errors are formal 
merely, and not substantial; S Ad. & E. 413; 
Patrick v. McKernon. 5 How. (Miss.) 578; 
Furbush v. Cunningham, 5G Me. 1S4; Iler- 
mann v. Butler, 59 111. 225; nor where sub- 
stantial justice has been done tliough the 
proceedings were informal ; Criswell v. 
Richter, 13 Tex. 1S; Knapp v. Heller, 32 
Wis. 407; City of Charlestown v. Mid- 
dlesex County Com’rs, 109 Mass. 270 ; Ily- 
slop v. Finch, 99 111. 171; State v. Kemen, 
G1 Wis. 494, 21 N. W. 530; ncxr where the 
proceedings are not void on their face and 
show no arbitrary action on the part of the 
trial judgc; Williams v. District Court, 45 
La. Ann. 1295, 14 South. 57. 

Under the statute authorizing' all writs 
not specifically provided for the federal 
courts have power to issue writs of certio- 
rari in proper cases; American Construction 
Co. v. K. Co., 14S U. S. 372, 13 Sup. Ct. 15\ 
37 L. Ed. 4SG; In re Tampa Suburban K. 
Co., 1GS U. S. 5S3, 1S Sup. Ct. 177, 42 L. Ed. 
5S9. 

Certiorari will not lie as a substitute for 
an appeal from au interlocutory order of a 
superior eourt; Guilford County v. Georgia 
Co., 109 N. C. 310, 13 S. E. SGl; nor to re- 
view au appealable order ; In re McConnell, 
74 Cal. 217, 15 Atl. 740. The evidence can- 
not be reviewed upon certiorari; Com. v. 
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Gillespie, 146 Pa. 546, 23 Aü. 393; nor rul- 
ings on the admission of evidence; Lord v. 
Wirt, 96 Mich. 415, 56 N. W. 7. 

The court may deal only with questions of 
law and eannot say what the court should 
have done if the facts had been different; 
Beach v. Mullin, 34 N. J. L. 343; Inhabitants 
of Plymouth v. Plymouth County Com’rs, 16 
Gray (Mass.) 341; nor cau it determine ques- 
üons of faet depending on evidence arising 
outside of the record ; Ilayford v. City of 
Bangor, 102 Me. 340, 66 Atl. 731, 11 L. R. A. 
(N. S.) 940; nor are such facts to be cousid- 
ered in determining the propriety of the 
writ; U. S. Standard Voting Machine Co. v. 
Hobson, 132 Ia. 38, 109 N. W. 458, 7 L. R. A. 
(N. S.) 512, 119 Am. St. Rep. 539, 10 Ann. 
Cas. 972. The evidence forms no part of the 
record, and in the absence of anytliing in the 
record to establish the contrary, it will be 
presumed that the evidence was sufficient to 
sustain the tinding; De Rochebrune v. South- 
eimer, 12 Minn. 7S (Gil. 42); People v. Daw* 
ell, 25 Mich. 251, 12 Am. Rep. 260; whatever 
the evidence tended to show is treated as 
proved; id. 

Certiorari may issue in criminal cases in 
aid of ha'beas corpus to review proceedings 
before a commissioner on commitments; In 
re Martin, 5 Blatclif. 303, Fed. Cas. No. 9,151 
(but not to review his decision on the facts; 
In re Stupp, 12 Blatchf. 501, Fed. Cas. No. 
13,563); or to the circuit court to ascertain 
from its proceedings whether that court has 
exceeded its authority; Ex parte Lange, 18 
Wall. (U. S.) 163, 21 L. Ed. 872 (citing the 
prior cases); Ex parte Yirginia, 100 U. S. 
343; 25 L. Ed. 676; State v. Johnson, 103 
Wis. 625, 79 N. W. 1081, 51 L. R. A. 33. 

A court of exclusively appellate jurisdic- 
tion cannot issue a certiorari to pass over an 
intermediate appellate court; Carr v. Twee- 
dy, Hempst 2S7, Fed. Cas. No. 2,440a. The 
comrnon law writ does not lie with respect 
to proceedings subsequent to appeal or writ 
of error; U. S. v. Young, 94 U. S. 25S, 24 L. 
Ed. 153. 

It is granted or refused in the discretion 
of the superior court; Lees v. Childs, 17 
Mass. 352; Huse v. Grimes, 2 N. H. 210; 
People v. McCarthy, 102 N. Y. 642, 8 N. E. 
85; State v. Blauvett, 34 N. J. L. 261; Free- 
man v. Oldham’s Lessee, 4 T. B. Monr. (Ky.) 
420; Flourney v. Payne, 28 Ark. S7; West 
River Bridge Co. v. Dix, 16 Vt. 446; Liv- 
ingston v. Livingston, 24 Ga. 379; L. R. 5 Q. 
B. 466; Welch v. County Court, 29 W. Ya. 
63, 1 S. E. 337; ’Ex parte Ilitz, 111 U. S. 
766. 4 Sup. Ct. 698, 28 L. Ed. 592; Board of 
Supervisors v. Magoon, 109 111. 142; and the 
application must disclose a proper case upon 
its face; 8 Ad. & E. 43; Lees v. Childs, 17 
Mass. 351; Cullen v. Lowery, 2 Harr. (Del.) 
459; Willis v. Dun, Wright (Ohio) 130; 
Hartsfield v. Jones, 49 N. C. 309; Redmond 
v. Anderson, 18 Ark. 449; Russell v. Picker- 


ing, 17 111. 31; Mays v. Lewi^, 4 Tex. 1; 
McMurray v. Milan, 2 Swan (Tenn.) 176. 

As stated supra, the doctrine that certio - 
rari will not lie where there is an appeal is 
characterized as “the rule” to that effect. 
That this is too broad a generalization will 
readily appear from an examination of the 
numerous cases, which are collected in a very 
full note on “Exceptions to the Rule” in 50 
L. R. A. 787. The note is appended to two 
cases in the same court, each decided by a 
divided court, which will illustrate the diffi- 
culty of the question. In one it was stated 
as the general rule that certiorari will not 
lie to eorreet mere errors of a tribunal hav- 
ing jurisdiction, in the rightful exercise of 
•that jurisdiction, where there is an appeal 
by means of which those errors may be cor- 
rected; State v. Shelton, 154 Mo. 670, 55 S. 
W. 1008, 50 L. R. A. 798. In the otlier case 
it was said that that statement of ( the law 
; was too broad, and that, to bar the writ, the 
remedy by appeal must be adequate to meet 
the neeessities of the case and must be equal- 
ly beneficial, speedy and sufficient; State v. 
Guinotte, 156 Mo. 513, 57 S. W. 281, 50 L. R. 
A. 7S7. It is doubtful if a general rule can 
be formulated to apply to all cases, and, with 
reference to any given state of the faets, the 
authorities must be critically examined. It 
may however be said that it should not issue 
where there is another adequate remedy; 
People v. Board of Health, 140 N. Y. 1, 35 
N. E. 320, 23 L. R. A. 481, 37 Am. St. Rep. 
522; In re Randall, 11 Allen (Mass.) 472; 
State v. Probate Court, 72 Minn. 434, 75 N. 
W. 700; Oyster v. Bank, 107 Ia. 39, 77 N. W. 
523; Ex parte Howard-Harrison Iron Co., 
130 Ala. 1S5, 30 South. 400; In re Tampa 
Suburban R. Co., 168 U. S. 583. 18 Sup. Ct 
177, 42 L. Ed. 5S9; Watson v. City of Plain- 
field, 60 N. J. L. 260, 37 Atl. 615; Kern’s 
Adm’r v. Foster, 16 Ohio, 274 ; 9 Ad. & El. 
540; 33 N. Brunsw. 80; 20 Nova Scotia 283; 
17 Quebec Super. Ct 3S3. And though as 
stated by Bacon {supra) it may issue out of 
chancery, it cannot be used for the review 
of decrees in equity alleged to be void for 
want of power; In re Tampa Suburban R. 
Co., 168 U. S. 583, 18 Sup. Ct. 177, 42 L. Ed. 
5S9; In re Haney, 14 Wis. 417; Gilliland v. 
Sellers’ Adm’rs, 2 Ohio St. 223; “nor can 
certiorari be made to operate as an injunc- 
tion, and restrain a tribunal from acting be- 
yond its jurisdiction, however well grounded 
may be the apprehension in that respeet;” 
Glennon v. Burton, 144 111. 551, 33 N. E. 23. 

The comrnon law remedy has been success- 
fully invoked where statutes provided that 
the deeision of the inferior tribunal should be 
final and conclusive, upon the theory that it 
is an inherent part of the judicial power of 
the superior court and cannot be taken away 
without express negative words; Murfree v. 
Leeper, 1 Overt (Tenn.); Ritter v. Kunkle, 
39 N. J. L. 259; and even where the statute 
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directed that no certiorari should issue to re- 
move proceedings had in pursuauce of it, the 
writ may be used to ascertain whether the 
proceedings have been invoked in pretence 
of the statutory authority and are therefore 
not in pursuance, but in derogation, of it; 
Ackerman v. Taylor, S N. J. L. 305; id., 9 
N. J. L. 65. Possibly the Ncw York Court of 
Appeals may have come near to the formula- 
tion of a general rule iu saying that a com- 
mon law certiorari can only be availcd of to 
review when there is no other adeipiate rem- 
edy; in other cases it will be confiued to its 
original and appropriate ofiice, to enable a 
court of revicw to determine whcther the in- 
ferior tribuual proceeded within its jurisdic- 
tion ; People v. Betts, 55 N. Y. G00, which ls 
cited in llarris v. Barber, 129 U. S. 371, 9 
Sup. Ct. 314, 32 L. Ed. G97, and the language 
of which is quoted in People v. Feituer, 51 
App. Div. 19G, G4 N. Y. Supp. 675. The last 
case was a ca'tiorari to the secretary of 
state for granting a charter for a name 
claimed to be already in use. The court 
quashed the writ, saying that the existing 
company had a rernedy in equity, but If the 
eharter had been refused there might be no 
other remedy. 

The judgment is either that the proceed- 
ings bclow be quashed or that they be af- 
firmed ; Har. Certiorari 3S, 49; Marshall v. 
Hill, 8 Yerg. (Tenn.) 102; Kincaid v. Srnith, 
id. 21S; Com. v. Turnpike Corporation, 5 
Mass. 423; Hall v. State, 12 G. A J. (Md.) 
329; Weigand v. Malatesta, 6 Coldw. (Tenn.) 
362; see McAllilley v. Ilorton, 75 Ala. 491; 
Hamllton v. Harwood, 113 111. 154; Taylor 
v. Gay, 20 Ga. 77; Bandlow v. Tbieme, 53 
Wis. 57, 9 N. W. 920; cither wholly or in 
part; Com. v. Turnpike Corp. 5 Mass. 420; 
Nichol v. Patterson, 4 Ohio 200; Bronson v. 
Mann, 13 Johns. (N. Y.) 4G1. See, also, Beck 
v. Knabb, 1 Overt. (Tenn.) 5S; Henry v. Her- 
itage, 3 N. C. 38. The costâ are discretion- 
ary with the eourt; Mycrs v. Town of Pow- 
nal, 16 Vt 426; Chance v. Ilaley, 6 Ind. 3G7; 
but at common law neither party recovers 
costs; Low v. Rogers, S Johns. (N. Y.) 321; 
Com. v. Ellis, 11 Mass. 465; State v. Leavitt, 

3 N. II. 44; Nichol v. Patterson, 4 Ohio 200; 
and the matter is regulated by statute in 
some states; Atkinson v. Crossland, 4 Watts 
(Pa.) 451; Hlnchman v. Cook, 20 N. J. L. 
271. See Màndamus ; Peocedendo. Consult 

4 Bla. Com. 262, 265. 

By the act of congress of March 3, 1891, 
establishing circuit courts of appeal, § 6, it 
is provided that in any ease in which the 
decision of that court is final a certiorari 
may issue from the supreme court to bring 
up the record to that court for “its review 
and determination witb the same power and 
authority in the case as if it had becn car- 
ried by appeal or writ of error to the Su- 
preme Court’’ 1 U. S. Comp. Stat. 550. At 
the first term of the supreme court after the 


passage of thls act, upon an application for 
a certiorari , lt was said that “it Is evidont 
that it Is solely qucstions of gravity and im- 
portance” that should be certified up to the 
supreme court either by thc actiou of the eir- 
cuit courts of appeals or by re<iuiremr*nt of 
the supreme court upon ccrtiorari; In re 
Lau Ow Iiew, 141 TJ. S. 583, 12 Sup. Ct. 43, 
35 L. Ed. S6S, where although it was said 
the jurisdiction should be exercised sparing- 
ly and with grcat caution, the writ was is- 
sued to deterinine the eilect of the Chiuese 
exclusion acts. The rule thus early laid 
down was reiterated in several subsequ<!nt 
cases illustratiug what the court cousidered 
cases of sufiicient “gravity and importauce.” 

“While the power is eoextensive with all 
possible necessities and sufiicient to secure to 
tliis court a final control over the litigatiou 
in all the courts of appeal, it is a power 
which wlll be sparingly exercised, and only 
where the circumstauces of the case satisfy 
us|that the importance of the question in- 
volvcd, the necessity of avoiding conflict be- 
tween two or more courts of appeal, or be- 
tween courts of appeal and the courts of a 
state, or some matter affecting the interests 
of the nation in its internal or external re- 
lations demands sucli exercise.” Forsyth v. 
Hammond, 166 U. S. 506, 17 Sup. Ct. 665, 41 
L. Ed. 1095. 

It was held that a case which eould other- 
wise be finally determiued by that court 
may, under the staUite, be removed from the 
circuit court of appeals on certiorari at any 
time duriug its pendency there; but wliere 
there is merely private Interest involved it 
will not be done where there has been no 
final judgment; id., citing to this express 
point Chicago & N. W. Ry. Co. v. Osborne. 
146 U. S. 354, 13 Sup. Ct. 2S1, 3G L. Ed. 
1002, which is sometimes incorrectly referred 
to as holding that the Supreme Court bas no 
power to remove by certiorari before final 
judgment Wbilc the supreme court may re- 
quire a case to be certified up at any stnge, 
particularly wlien tlie question of jurisdic- 
tion is involved, it should not be done to re- 
view an interlocutory decree “unless it is 
necessary to prevent extraordinary iuconven- 
ience and embarrassment in the conduct of 
the cause’* ; American Const. Co. v. Ry. Co., 
148 U. S. 372, 13 Sup. Ct. 15S. 37 L. Ed. 4SG. 
The writ may issue after the mandate has 
gone down from the circuit court of appeals; 
The Conqueror. 1 66 V. S. 110, 17 Sup. Ct. 
510, 41 L. Ed. 937. It may issne to an infe- 
rior state court wlien the highest state court 
has refused jurisdiction; Western I T nion Tel- 
egraph Co. v. Ilughcs, 203 U. S. 505, 27 Sup. 
Ct. 162, 51 L. Ed. 294. 

The decisious üpon applications for this 
writ indicate the construction which lt has 
placed upon tlie pbrase used by it in the first 
case, “questious of gravity and importauce.” 
These words are evidently applied ouly to 
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cases of public and not private interest and 
importance. For example, the writ was is- 
sued to settle the construction of a treaty 
and immigration laws; The Three Friends, 
166 U. S. 1, 17 Sup. Ct. 495, 41 L. Ed. 897; 
to review a case of habeas corpus finally de- 
termined by the circuit court of appeals; 
Lau Ow Bew v. U. S., 144 U. S. 47, 12 Sup. 
Ct. 517. 36 L. Ed. 340; to settle questions of 
jurisdiction of the bankruptcy court; Muel- 
ler v. Nugent, 184 U. S. 1, 22 Sup. Ct. 269, 
46 L. Ed. 405; Louisville Trust Co. v. Com- 
ingor, 1S4 U. S. 18. 22 Sup. Ct. 293, 46 L. Ed. 
413; to secure a uniform construction of the 
bankruptcy act; Ilolden v. Stratton, 191 U. 
S. 115, 24 Sup. Ct. 45, 4S L. Ed. 116; or of 
a tariff act; The Conqueror, 166 U. S. 110, 
17 Sup. Ct. 510, 41 L. Ed. 937; to determine 
whether a judge who made an order was 
disqualified to sit in the circuit court of ap- 
peals on the review of it; American Const 
Co. v. Ry. Co., 148 U. S. 372, 13 Sup. Ct. 158, 
37 L. Ed. 4S6; to prevent conflict of decision 
between federal and state courts within the 
same territorial jurisdiction ; Forsyth v. Ham- 
mond, 166 U. S. 506, 17 Sup. Ct. 665, 41 L. 
Ed. 1095; to avoid a possible question of ju- 
risdiction upon a writ of error; Montana 
Min. Co. v. Min. Co., 204 U. S. 204, 27 Sup. 
Ct. 254, 51 L. Ed. 444; and when there have 
been conflicting decisions of different circuit 
courts of appeals; Expanded Metal Co. v. 
Bradford, 214 U. S. 366, 29 Sup. Ct 652, 53 
L. Ed. 1034. 

» On the other hand the writ has been re- 
fused where the court of appeals has revers- 
ed proceedings putting a railroad company in 
the hands of a receiver; American Const. 
Co. v. Ry. Co., 148 tJ. S. 372, 13 Sup. Ct. 158, 
37 L. Ed. 486; where questions of the state 
law of res judicata and of master and serv- 
ant were considered not of sufficient “gravity 
and geueral importance” ; In re Woods, 143 
U. S. 202, 12 Sup. Ct. 417, 36 L. Ed. 125; in 
a case of where the circuit court of appeals 
was found to have no jurisdiction, and had 
rendered no decision except to certify that 
question; Good Shot v. U. S., 179 U. S. 87, 
21 Sup. Ct. 33,^45 L. Ed. 101; or where the 
issue is a mere technicality and the essential 
rights of the parties are not involved; Smith 
v. Vulcan Iron Works, 165 U. S. 518, 17 Sup. 
Ct. 407, 41 L. Ed. S10. 

While under sectiou 6 of the Circuit Court 
of Appeals Act certiorari can ònly be issued 
when a writ of error cannot lie, it will not 
be issued merely because the writ of error 
will not lie, but only where the case is one 
of gravity, or where there is conffict between 
decisions of state and federal courts or be- 
tween federal courts of different circuits, or 
something affecting the relations of this na- 
tion with foreign nations or of general in- 
terest to the public; Fields v. U. S., 205 U. 
S. 292, 27 Sup. Ct. 543, 51 L. Ed. 807. 

A eertiorari may be allowed when a case 


has been improperly brought up on a writ of 
error and the record filed in the latter may 
be treated as a proper return; Security 
Trust Co. v. Dent, 1S7 U. S. 237, 23 Sup. Ct. 
61, 47 L. Ed. 158. When a case is removed 
to it under the act of 1891, the entire record 
is before the supreme court, which has power 
to decide the ease; Lutcher & Moore Lum- 
ber Co. v. Knight, 217 U. S. 257, 30 Sup. Ct 
505, 54 L. Ed. 757. 

See United States Coubts ; Blll of Ceb- 

TIORARI. 

CERTIORARI FACIAS. Cause to be cer- 
tified. The command of a writ of certiorari. 

CERVISARII ( cermsia f ale). Among the 
Saxons, tenants who were bound to supply 
drink for their lord’s table. Cowell. 

CERVISIA. Ale. Cervisarius. An ale- 
brewer; an ale-house keeper. Cowell. 

CESI0NARI0. In Spanish Law. An as- 

signee. White, New Recop. 304. 

CESSAVIT PER BIENNIUM (Lat. he has 
ceased for two years). An obsolete writ, 
which could formerly have been sued out 
when the defendant had for two years ceased 
or neglected to perform such service or to 
pay such rent as he was bound to do by his 
tenure, and had not upon his lands sufficient 
goods or chattels to be distrained. Fitzh. 
N. B. 208. It also lay where a religious 
house held lands on condition of performing 
certain spiritual services which it failed to 
do. 3 Bla. Com. 232. 

CESSET EXECUTI0 (Lat let execution 
stay). The formal order for a stay of exe- 
cution, when proceedings in court were con- 
ducted in Latin. See Execution. 

CESSET PR0CESSUS (Lat. let process 
stay). The formal order for a stay of pro- 
cess or proceedings, when the proceedings in 
court were conducted in Latin. See 2 Dougl. 
627; 11 Mod. 231. 

CESSI0 B0N0RUM (Lat. a transfer of 
property). In Civil Law. An assignment of 
his property by a debtor for the benefit of 
his creditors. 

Such an assignment discharged the debtor 
to the extent of the property ceded only, but 
exempted him from imprisonment. Dig. 
2. 4. 25; 48. 19. 1; Nov. 4. 3. See La. Civ. 
Code 2166; Golis v. His Creditors, 2 Mart 
N. S. (La.) 10S; Richards v. His Creditors, 
5 Mart. N. S. (La.) 299; Sturges v. Crownin- 
shield, 4 Wheat. (U. S.) 122, 4 L. Ed. 529; 1 
Kent 422. 

CESSI0N (Lat. cessio , a transfer). In 
Civil Law. An assignmeut. The act by 
which a party transfers property to anoth- 
er. See Cessio Bonorum. 

In Ecclesiastical Law. A surrender. When 
an ecclesiastic is created bisliop, or when 
a parson takes another benefice, without dis- 
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pen.sation, the first bencfice becomes vold by 
a legal cession or surremler. Cowell. 

In Government Law. The transfer of land 
by one government to another. 

France ceded Louisiana to the United 
States, by the treaty of Paris, of April 30, 
1S03; Spain made a cession of East and 
West Florida, by the treaty of Feb. 22, 1810. 
Cessions have been severally made to the 
general goverrpnent of a part of their terri- 
tory by Xew York, Vlrginia, Massachusetts, 
Connecticut, Soutli Carolina, Xortli Carolina, 
and Georgia. See Gordon, Dig. art. 2236- 
2250. 

It is the usage of eivilized nations, when 
territory is ceded, to stipulate for the prop- 
erty rights of its inhabitants; U. S. v. 
Chaves, 159 U. S. 452, 16 Sup. Ct. 57, 40 L. 
Ed. 215. 

In ease of a cession to the United States, 
the laws of the ceded country ineonsistent 
with tlie constitution and laws of the Unit- 
ed States, so far as applicable, would cease to 
be of obligatory force; but othorwise the 
munieipal laws of the foreign country con- 
tinue; Municipality of Ponce v. Cliurch, 210 
U. S. 310, 28 Sup. Ct 737, 52 L. Ed. 1068. 

Annexation is an act of state, and any ob- 
ligation assumed under a treaty to that ef- 
feet, either to the ceding sovereign or to in- 
dividuals, is not one which municipal courts 
are authorized to enforce; [1890] A. C. 572. 

CESTUI QUE TRUST. He for whose ben- 
efit another person is seised of lands or 
tenements or is possessed of personal prop- 
erty. 

He who has a right to a benefieial interest 
in and out of an estate the legal title to 
which is vested in another. 2 Wash. R. P. 
♦163. 

He may be said to be the equitable owner; 
Will. R. P. 1SS; 1 Spence, Eq. Jur. 497; 
Inhabitants of Orleans v. Inhabitants of 
Chatham, 2 Pick. (Mass.) 29; is entitled, 
therefore, to the rents and profits; may 
transfer his interest, subject to the provi- 
sions of the instrument creating tlie trust; 
1 Spence, Eq. Jur. 507; 2 Washb. II. P. 195; 
and may ordinarily mortgage his interest; 
Perrine v. Newell, 49 N. J. Eq. 57, 23 Atl. 
492; may defend his title in the name of 
his trustee; 1 Cruise, Dig. tit. 12, c. 4, § 4; 
but lias no lcgal title to the estate, as he is 
mercly a tenant at will if he occupies the 
estate; 2 Ves. Sen. Ch. 472; 16 C. 1>. 652; 
1 Waslib. R. P. SS; and may be rcmoved 
frorn possession in an action of ejectment by 
his own trustee; Lew. Trust. Sth ed. ?677; 
Hill, Trust. 274 ; Mordecai v. Parker, 14 N. 
C. 425; Russell v. Lewis, 2 Pick. (Mass.) 50S; 
he cannot sue for dainages to trust lands 
unless the trustee refuses to protect the 
riglits of the beneficiary ; Lindheim v. R. Co., 
6S Ilun 122, 22 N. Y. Supp. 6S5. Where the 
trustee neglects to defend the legal title to 
trust property, the beneficiary may sue to 
Bouv.—29 


remove a cloud on the title; President, etc., 
of Bowdoin College v. Merritt, 54 Fed. 55. 
See Trust; Beneficiary; Spendthrift 
Trust. 

CESTUI QUE USE. He for whose benefit 
land is held by another person. 

Ile who has a right to take the profits of 
lands of which another has the legal title 
and possession, together with the duty of 
defending the same and to direct the maR- 
ing estates thereof; Tudor, Lead. Cas. 252; 
2 Bla. Com. 330. See 2 Washb. Ii. P. 95; 
USE. 

CESTUI QUE VIE. He whose life is the 
measure of the duration of an estate. 1 
Waslib. R. P. SS. 

CHAFEWAX. An officer in chancery who 
fits the wax for sealing to the writs, com- 
missions, and other instruinents there made 
to be issued out. Ile is probably so called 
because he warms ( chaufe ) the wax. 

CHAFFERS. Anciently signified wares 
and merchandise; hence the word cliaffer - 
ing, which is yet used for buying and selling, 
or beating down the price of an article. The 
word is used in stat. 3 Edw. III. c. 4. 

CHALDR0N. A measure of capacity, 
equal to fifty-eight and two-thirds cubic feet, 
uearly. Cowell. 

CHALLENGE. A request by one person to 
another to fight a duel. No particular form 
of words is necessary to constitute a chal- 
lenge, and it may be oral or written ; State 
v. Perkins, 6 Blackf. (Ind.) 20; Ivey v. State, 
12 Ala. 276; State v. Strickland, 2 Nott & 
McC. (S. C.) 181; Com. v. Pope, 3 Dana (Ky.) 
41S. Sending a challenge is a high ofi'ence 
at common law, and indictable as teuding 
to a breach of the peace; Ilawk. Pl. Cr. b. 
1, c. 3, § 3; Com. v. Tibbs, 1 Dana (Ky.) 524; 
State v. Gibbons,. 4 N. J. L. 40; State v. Du- 
pont, 2 McCord (S. C.) 334; State v. Taylor, 
1 Const. (S. C.) 107; State v. Farrier, S N. 
C. 4S7; State v. Perkins, 6 Blackf. (Ind.) 
20; Com. v. Lambert, 9 Leigh (Va.) 603. He 
who carries a cliallenge is also punishable 
by indictment; Clark, Cr. L. 340; U. S. v. 
Shackelford, 3 Cra. C. C. 17S, Fed. Cas. No. 
1G,2G0. In most of the states, this barbarous 
practice is punishable by special laws. 2 
Bish. Cr. Law, § 312. And in a large num- 
ber of them by their eonstitutions the giving, 
accepting, or knowingly carrying a chal- 
lenge, deprives the party of the right to hold 
auy oflice of honor or profit in the comrnon- 
wealth. 

In most of the civilized nations, challeng- 
ing another to fight is a crime, as calculated 
to destroy the public peace; and those whò 
partake in the offence are generally liable to 
punishment. In Spain, it is punished by loss 
of oflices, rents, and honors received from 
the king, and the delinquent is incapable to 
hold them in future; Aso & M. Inst. b. 2. t. 
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19, c. 2, § 6. See, geuerally, Joy, Chall.; 
1 Russ. Cr. 275; 2 Bish. Cr. Law, chap. xv.; 
Com. v. Ilart, G J. J. Marsh. (Ky.) 120; State 
v. Taylor, 1 Const. (S. C.) 107; In re Leigh, 
1 Munf. (Va.) 4GS. 

fn Practice. An exception to the jurors 
who have becn arrayed to pass upon a cause 
on its trial. See 2 Poll. & Maitl. G19, 64G. 

An exception to those who have been re- 
turned as jurors. Co. Litt. 155 b. 

The most satisfactory derivation of the word is 
tbat adopted by Webster and Crabb, from caU, 
challenge implying a calling off. The word is also 
used to denote exceptions talcen to a judge’s capac- 
ity on account of interest; Bank of North America 
v. Fitzsimons, 2 Binn. (Pa.) 454 ; Pearce v. Affleck, 
4 id. 349; and to the sheriff for favor as well as 
affinity; Co. Litt. 158 a; Munshower v. Patton, 10 
S. & R. (Pa.) 336, 13 Am. Dec. 678. The right is not 
alloWed to enable the prisoner to select such jurors 
as he may wish, but to select just and impartial 
ones ; State v. Jones, 97 N. C. 469, 1 S. E. 680. 

Challenges are of the followiug classes:— 

To the array. Those which apply to all 
the jurors as arrayed or set in order by the 
oflicer upon the panel. Such a challenge is, 
in general, founded upon soine error or mani- 
fest partiality committed in obtaining the 
panel, and which, from its nature, applies 
to all the jurors so obtained. These are not 
allowed in the United States generally; U. 
S. v. Reed, 2 Blatchf. 435, Fed. Cas. No. 16,- 
134; Thomas v. State, 5 How. (Miss.) 20; 
the same end being attaiued by a motion 
addressed to the court, but are in some 
states; Bowman v. State, 41 Tex. 417; Boles 
v. State, 24 ]Miss. 445; Quinebaug Bank v. 
Tarbox, 20 Conn. 510; Peck v. Freeholders 
of Essex County, 21 N. J. L. 656; Pringle v. 
Huse, 1 Cow. (N. Y.) 432; Cowgill v. Wood- 
en, 2 Blackf. (Ind.) 332; Rolland v. Com., 82 
Pa. 306, 22 Atn . Rep. 758. The challenge 
must be based upon objection to all the jurors 
composing the panel; Clears v. Stanley, 34 
111. App. 338. Mere irregularity in drawing 
a jury is not sufficient cause to sustain a 
challenge to the array; Nealon v. People, 39 
111. App. 481; nor is the fact that a chal- 
lenge to the array has been sustained for bias 
and prejudice of the otficer summoning them 
and few of the same jurors are on the sec-ond 
venire; People v. Vincent, 95 Cal. 425, 30 
Pac. 581; nor is the fact that one of the men 
narned on the special venire is dead and au- 
other removed from the county; State v. 
Whitt, 113 N. C. 716, 18 S. E. 715; Smith v. 
Smith, 52 N. J. L. 207, 19 Atl. 255. It was 
a good ground of challenge to the array that 
no persons of African descent were selccted 
as jurors but all such were excluded because 
of their race and color, on affidavit of the 
prisoner to tliat eft'ect, no evidence having 
been adduced pro or con; ^fcal v. Delaware, 
103 U. S. 370, 26 L. Ed. 567. 

For cause. Those for which some reason 
is assigned. 

These may be of various kinds, unlimited 
in number, may be to the array or to the 


poll, and depcnd for their allowance upon 
the existcnce and character of the reason 
assigned. 

To tlie favor. Those challenges to the poll 
for cause which are founded upon reasonable 
grounds to suspect that the juror will act 
uudcr some undue influence or prejudice, 
though the cause be not so evideut as to au- 
thorize a principal challenge; Co. Litt. 147 
a, 157 a; Bacon, Abr. Juries , E, 5; Shoef- 
fler v. State, 3 Wis. 823. Such challcnges are 
at common law decided by triors, and not by 
the court. See Triors; Cancemi v. People, 
16 N. Y. 501; Mann v. Glover, 14 N. J. L. 195. 
But see Milan v. State, 24 Ark. 346; Costigan 
v. Cuyler, 21 N. Y. 134; Weston v. People, 
6 Hun (N. Y.) 140. 

Pcremptory. Those made without assign- 
ing any reason, and which the court must 
allow. The number of these in trials for 
felonies was, at coinmon law, thirty-five; 4 
Bla. Com. 354; but, by statute, has been 
rcduced to twenty in most states, and is al- 
lowed in criminal cases only when the of- 
fence is capital; Thorn. Juries 119; U. S. 
v. Cottingham, 2 Blatchf. 470, Fed. Cas. No. 
14,S72; Hayden v. Com., 10 B. Monr. (Ky.) 
125; Fouts v. State, 8 Ohio St. 98; see 
Schumaker v. State, 5 Wis. 324; State v. 
Cadwell, 46 N. C. 289; Todd v. State, 85 Ala. 
339, 5 South. 27S. The prosecuting otficer 
may exercise his right of peremptory chal- 
lenge of a juror at any time previous to the 
acccptance of the jury by the defendant; 
State v. Haines, 36 S. C. 504, 15 S. E. 555; 
in civil cases the right is not allowed at all; 
9 Exch. 472; 2 F. & F. 137; U. S. v. Cotting- 
ham, 2 Blatchf. 470, Fed. Cas. No. 14,872; 
or, if allowed, only to a very limited extent; 
How v. Canal Co., 5 Harr. (Del.) 245; Cleve- 
laud, P. & A. R. Co. v. Stanley, 7 Ohio St 
155; Waterford & W. Turnpike v. People, 9 
Barb. (N. Y.) 161; Quinebaug Bank v. Tar- 
box, 20 Conn. 510; Wyatt v. Noble, S Blackf. 
(Ind.) 507; Lewis v. Detrich, 3 Ia. 216. Un- 
less given by statute no right exists; Brown 
v. R. Co., 86 Ala. 206, 5 South. 195. The rule 
that a juror shall be accepted or challenged 
and sworn as soon as his examination is com- 
pleted is not objectionàble as embarrassing 
the exercise of the right of peremptory chal- 
lenge; St. Clair v. U. S., 154 U. S. 134,14 Sup. 
Ct. 1002, 38 L. Ed. 936. In the federal courts 
in trials for treason or capital cases, the ac- 
cused has twenty and the United States five 
peremptory challenges; U. S. R. S. § 819. 
Tlie act granting peremptory.challenges to the 
government in criminal cases has not taken 
away the right to conditional or qualified 
challenges when permitted in a state, or 
where it has been adopted by a federal court 
as a rule or by special order. The exercise 
of the right is under the supervision of the 
court, which should not permit it to be used 
unreasonably or so as to prejudice the de- 
fendant It is not an unreasonable exercise 
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of tlie privilege where, notwithstanding its 
exereise, neither the government nor the de- 
.fendant had exlniustetl all their peremptory 
challenges; Sawyer v. U. S., 202 U. S. 150, 
2G Sup. Ct. 575, 50 L. Ed. 972. 

The allowance of peremptory challenges 
in excess of the statutory provision is not 
ground for reversal, where no prejudice to 
the opposite party appears; Steveus v. It. 
Co., 2G K. I. 90, 5S Atl. J92, GG L. K. A. 4C5. 
The nuinher of peremptory challenges allow- 
ed varies much iu the dilterent states. See 
12 A. & E. Encyc. 34G, 347, n. 3, for state 
statutes on the subject. 

To the poll. Those made separately to 
each juror to whom they apply. Distiuguish- 
ed from those to the array. 

Principal. Those made for a cause which 
when suhstantiated is of itself suflicieut ev- 
idence of bias in favor of or against tlie 
party challenging. Co. Litt. 15G &. See 3 
Bla. Com. 3G3; 4 id. 353. They may be ei- 
tlier to the array or to the poll; Co. Litt. 
156 a, ö. 

Tbe importance of the distinction between prln- 
cipal challenges and those to the favor is found in 
the case of challenges to the array or of challenges 
to the poll for favor or partiality. All other chal- 
lenges to the poll must, it seems, be princlpal. The 
distinctlons between the various classes of chal- 
lenges are of little value in modern practice, as the 
court generally determine the qualiflcations of a 
juror upon suggestion of the cause for ehallenge, 
and examlnation of the juror upon oath when nec- 
essary. See Triors. 

The causes for challenge are said to be 
either proptcr honoris respcctum (from re- 
gard to rauk), which do not exist in the Unit- 
ed States; propter defcctum (on account of 
some defect), from persoual objections, as 
alienage, infancy, lack of statutory require- 
ments; proptcr affcctum (on account of par- 
tiality), from some bias or partiality either 
actually shown to exist or presumed from 
circumstances; propter dcUctum (on account 
of crime), iucluding cases of le^al incom- 
petency on the ground of infamy; Co. Litt 
155 ò et scq. 

These causes include, amongst others, 
alicnage; Ilollingsworth v. Duaue, Wall. C. 
ü. 147, Fed. Cas. No. G.GIS ; but see Queen v. 
Ilepburn, 2 Cra. 3, Fed. Cas. No. 11,503; in- 
capacity resulting from age, lack of statuto- 
ry qualifications ; Montague v. Com., 10 
Gratt. (Va.) 7G7; see State v. Garig, 43 La. 
Ann. 3G5; partiality arising from near rela- 
tionship; Marcli v. K. Co., 19 N. II. 372; Bals- 
baugh v. Frazer, 19 Pa. 95 ; Jaques v. Com., 
10 Gratt. (Va.) 090; State v. Perrv, 44 N. C. 
330; Ilardy v. Sprowle, 32 Me. 310; Quine- 
baug Bank v. Leavens, 20 Conn. S7. 50 Am. 
Dec. 272; Paddock v. Wells, 2 Barb. Ch. (N. 
Y.) 331; Trullinger v. Webb, 3 Ind. 19S; 
Moody v. Grifiin,. G5 Ga. 304; see State v. 
Walton, 74 INIo. 270 ; Wirlbaeh’s Ex’r v. 
Bank, 97 Pa. 543, 39 Am. Kep. S21; an inter - 
est in the resnlt of the trial; Fleming v. 
State, 11 Ind. 234 ; Page v. IL Co., 21 N. II. 
43S; Peck v. Freeholders, 21 N. J. L. 656; 


Ilouston & T. C. Ky. Co. v. Terrell, C9 Tex. 
G50, 7 S. W. 670 ; but it should be a direct 
pecuniary interest; I’hillips v. State, 29 Ga. 
105; conscientious scruplcs as to ünding a 
verdict of conviction in a capital case; U. S. 
v. Wilson, 1 Baldw. 78, Fed. Cas. No. 10,730; 
White v. State, 1G Tex. 200; Ilyde v. State, 
10 Tex. 445, 67 Am. Dec. 030; Peuple v. Tan- 
ner, 2 Cal. 257; Williams v. State, 3 Ga. 153; 
Lewis v. State, 9 Smedes & M. (Mi>s.) 115; 
Martin v. State, 10 Ohio 301; People v. Ma- 
jors, 05 Cal. 14S, 3 Pae. 597, 52 Am. Kep. 
295; Ivennedy v. State, 19 Tex. Apj). Gls; 
see Gates v. People, 14 111. 433; Com. v. Web- 
ster, 5 Cush. (Mass.) 295, 52 Am. Dec. 711; 
i/u mhcrship of soeieties, uuder sume circum- 
stances ; 13 Q. B. 815 ; l’eople v. Reyes, 5 
Cal. 347; Com. v. Livermore, 4 Gray (Mass.) 
1S; citizcnship in a muuicipality interosted 
in tlie case; Cramer v. Burlington, 42 Ia. 315; 
Fulweiler v. St. Louis, G1 Mo. 479; Gibson 
v. Wyaiulotte, 20 Kan. 15G; Goshen v. Eng- 
laud, 119 Ind. 3GS, 21 N. E. 977, 5 L. K. A. 
253; but see Kendall v. Albia, 73 la. 241. 
34 N. W. 833; acting as an employC of one of 
tlie parties; Louisville K. Co. v. Mask, G4 
Miss. 73S, 2 South. 3G0; Gunter v. Mfg. Co., 
1S S. C. 2G3, 44 Am. Rep. 573; Central K. Co. 
v. Mitchell, 03 Ga. 173; hias iiulicated by 
dcclarations of wislies or opinions as to tho 
result of the trial; State v. Spencer, 21 N. J. 
L. 196; Busick v. State, 19 Ohio 19S; Blake 
v. Millspaugh, 1 Johns. (N. Y.) 31G; Davis 
v. Walker, G0 111. 452; Winnesheik Ius. Co. 
v. Schueller, id. 4G5; O’Mara v. Com., 75 l'a. 
424; Seranton v. Stewart, 52 Ind. Gs ; or 
opinions formed or expressed as to the guilt 
or inuoeence of one accused of criwe; Meyer 
v. State, 19 Ark. 15G; Marsh v. State, 30 
Miss. G27 ; Sutton v. Albatross, 2 Wall. Jr. 
333, Fed. Cas. No. 13,G45 ; Moses v. State, 
10 Humphr. (Tenn.) 45G; Neely v. People, 13 
111. CS5; Trimble v. State, 2 G. Greene (Ia.) 
404; Busiek v. State, 19 Ohio 198; Monroe 
v. State, 5 Ga. S5; see State v. Fox, 25 N. J. 
L. 5G0; Baker v. State, 15 Ga. 49S; Kice v. 
State. 7 Ind. 332; Vau Blaricum v. People. 10 
111. 304, 03 Am. Dec. 310; People v. McCauley, 
1 Cal. 379; Com. v. Webster, 5 Cusb. (Mass.) 
295, 52 Am. Dec. 711; Smith v. Cow.. 7 Gratt. 
(Va.) 593; Baldwin v. State, 12 Mo. 223; 
State v. Potter, 1S Conn. 100; but if opin- 
ion is bascd on newspaper report or rnmor, 
and the juror says he can give an impartial 
decision on the evidence, he is competent ; 
People v. Coeliran. 61 Cal. 54S; Walker v. 
State, 102 Ind. 502, 1 N. E. S50; Thayer v. 
Min. Co., 105 111. 547; State v. Dugay, 3,5 La. 
Ann. 327; State v. Green, 95 N. C. 011; l’l- 
ricli v. People, 39 Mich. 215; Weston v. Com., 
111 Pa. 251, 2 Atl. 191. A juror may be ask- 
ed wliether his “politieal afiiliations or party 
predileetions tend to bias his judgment ei- 
ther for or against the defeudant”; Connors 
v. U. S., 15S U. S. 40S, 15 Sup. Ct 951, 39 
L. Ed. 1033. 

lr/io may chatlenge. Both paities, in civil 
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as well as in criminal cases, may challenge, 
for cause; and equal privileges are generally 
allowed both parties in respect to pereinpto- 
ry challenges; but see Tharp v. Feltz’s Adiu’r, 

6 B. Monr. (Ky.) 15; Shoefller v. State, 3 Wis. 
823; Pfomer v. People, 4 Park. Cr. Cas. (N. 
Y.) 586 ; and after a juror has been chal- 
lenged by one party and found indifferent, 
he may yet be ehallenged by the other ; Wil- 
liams v. State, 32 Miss. 3S9, 66 Am. Dec. 615. 
A juror has no right to challenge himself, 
and thougli a good cause of challenge sub- 
sists, yet, if neither party will take advantage 
of it, the court cannot reject him; Denn v. 
Pissant, 1 N. J. L. 220; but see Gilliam v. 
Brown’, 43 Miss. 641. 

Tlie time to make a challenge is between 
the appearance and swearing of the jurors; 
Thompson v. Com., 8 Gratt. (Ya.) 637; State 
v. Patrick, 4S N. C. 443; Lewis v. Detrich, 3 
Ia. 216; McFadden v. Com., 23 Pa. 12, 62 
Am. Dec. 30S; Jaekson v. Pittsford, S Blackf. 
(Ind.) 194; Williams v. State, 3 Ga. 453; 
State v. Bunger, 14 La. Ann. 461; State v. 
Anderson, 4 Nev. 265; Woodward v. Dean, 
113 Mass. 297; but see Haynes v. Crutehfield, 

7 Ala. 1S9; U. S. v. Morris, 1 Curt. C. C. 
23, Fed. Cas. No. 15,815; Burns v. State, 80 
Ga. 544, 7 S. E. 88; Thorp v. Deming, 78 
Mich. 124, 43 N. W. 1097; the fact that a 
panel has been passed by a party as satis- 
factory will not prevent him from challeng- 
ing one of the jurors so passed at any time 
before he is sworn; Silcox v. Lang, 78 Cal. 
11S, 20 Pac. 297; Daniels v. State, 8S Ala. 
220, 7 South. 337. See Mayers v. Smith, 121 
111. 442, 13 N. E. 216; Boteler v. Roy, 40 
Mo. App. 234. A challenge for cause should 
be made before the juror is sworn ; Peopie v. 
Duncan, 8 Cal. App. 186, 96 Pac. 414; but 
the court may permit it before the jury is 
completed; People v. Schmitz, 7 Cal. App. 
330, 94 Pac. 407, 419, 15 L. R. A. (N. S.) 717; 
so also peremptory challenges may be made 
before the juror is sworn; State v. Deliso, 
75 N. J. L. 808, 69 Atl. 218. 

It is a general rule at common law that 
no challenge can be made till the appear- 
ance of a full jury; 4 B. & Ald. 476; Tay- 
lor v. R. Co., 45 Cal. 323; on which account 
a party who wishes to challenge the array 
may pray a tales to complete the number, 
and then make his objection. Challenges to 
the array, where allowed, must precede those 
to the poll; and the right to the former is 
waived by making the latter; Co. Litt. 158 
a; Bacon, Abr. Juries, E, 11; People v. Rob- 
erts, 6 Cal. 214; Weeping Water Electric 
Light Co. v. Haldeman, 35 Neb. 139, 52 N. W. 
892; but see Clinton v. Englebrecht, 13 Wall. 
(U. S.) 434, 20 L. Ed. 659. In cases where 
peremptory challenges are allowed, a juror 
unsuccessfully cliallenged for cause may sub- 
sequently be challenged peremptorily; 4 Bla. 
Com. 356; 6 Term 531; 4 B. & Ald. 476. 
See Com. v. Webster, 5 Cush. (Mass.) 295, 
52 Am. Dec. 711. 


Manner of maJcing. Challenges to the ar- 
ray must be made in writing; People v. Doe, 

1 Mich. 451; Suttle v. Batie, 1 Ia. 141; but 
challenges to the poll are made orally and 
generally by the attorney’s or party’s say- 
ing, “Cliallenge,” or “I challenge,” or “We 
challenge;” 1 Chit. Cr. Law 533-541; 4 

Ilargr. St. Tr. 740; Trials per Pais 172; 
Cro. Car. 105. See State v. Knight, 43 Me. 
11; Zimmerly v. Road Com’rs, 25 Pa. 134; 
Rolland v. Com., 82 Pa. 306, 22 Am. Rep. 
758. 

The guarauty in the constitution of a trial 
by jury does not prevent legislation as to 
the manner of selecting jurors or allowing 
peremptory challenges to the state; State 
v. Ward, 61 Vt. 153, 17 Atl. 483. See Jury, 
sub-tit. Qualifications. 

CHAMBER. A room in a house. There 
may be an estate of freehold in a chamber as 
distinct and separate from the ownership of 
the rest of the house; 1 Term 701; Co. 
Litt. 48 b; Loring v. Bacon, 4 Mass. 576; Pro- 
prietors of South Congregational Meeting- 
house v. City of Lowell, 1 Metc. (Mass.) 538; 
Cheeseborough v. Green, 10 Conn. 318, 26 
Am. Dec. 396; and ejectment w'ill lie for a 
deprivation of possession; 1 Term 701; Otis 
v. Smith, 9 Pick. (Mass.) 293; though the 
owner thereof does not thereby acquire any 
interest in tlie land; Stockwell v. Ilunter, 11 
Metc. (jNIass.) 44S, 45 Am. Dec. 220. See 
Brooke, Abr. Dcmand 20; Aldrich v. Parsons, 
6 N. H. 555; Wusthoff v. Dracourt, 3 Watts 
(Pa.) 243; 3 Leon. 210. 

Consult Washburn; Preston, Real Prop- 
erty. 

CHAMBER 0 F ACC0UNTS. Ir. French 
Law. A sovereign court, of great antiquity, 
in France which took cognizance of and 
registered the accounts of the king’s rev- 
enue: nearly the same as the English court 
of exchequer. Encyc. Brit 

CHAMBER OF COMMERCE. A society of 
the principal merchants and traders of a 
city, who meet to promote the general trade 
and commerce of the place. Some of these 
are incorporated, as in Philadelphia. Sim- 
ilar societies exist in all the large commer- 
cial cities, and are known by various names, 
as, Board of Trade, etc. 

CHAMBERS. The private room of the 
judgè. Any hearing before a judge which 
does not take place during a term of court or 
w r hile the judge is sitting in court, or an or- 
der issued under such circumstances, is said 
to be in chambers. The act may be an of- 
ficial one, and the hearing may be in the 
court-room; but if the court Is not in ses- 
sion, it is still said to be done in chambers. 
See In Camera ; Open Court. 

CHAMPART. In French Law. The grant 
of a piece of land by the owmer to another, 
on condition that the latter would deliver to 
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him a portion of the crops. 18 Toullier, m 
182. 

C HAMPERT 0R. One who makes pleas or 
suits, or eauses thein to be moved, either di- 
rectly or indirectly, and sues them at his 
proper costs, upon condition of having a part 
of tlie gain. Stat. 33 Iidw. I. stat. 2. 

One who is guilty of champerty. 

CHAMPERTY (Lat. campum partire, to di- 
vide the land). A bargaiu with a plaintiff or 
defendant in a suit, for a portion of the land 
or otlier matter sued for, in case of a sue- 
eessful termmatiou of the suit which the 
champertor undertakes to carry on at his 
owii expense. See 19 Alb. L. J. 4GS ; Nickels 
v. Kane’s Adm’r, S2 Ya. 309; 7 Bing. 3G9. 

Champerty differs from maintenauee chiefly in 
this, that in ebamperty the compensatiou to be 
glven for the service rendered ls a part of the 
matter in suit, or some profit growing out of it; 4 
Bla. Com., Chase*s ed. 905, n. 8 ; Wheeier v. Pounds, 
24 Ala. 472; Lathrop v. Bank, 9 Mete. (Mass.) 489; 
Barnes v. Strong, 64 N. C. 100 ; Arden v. Patterson, 

6 Johns. Ch. (N. Y.) 44; Meeks v. Dewberry, 57 
Ga. 2G3; Hayney v. Coyne, 10 Heisk. (Tenn.) 339 ; 
Coleman v. Biliings, 89 ili. 183; whlie iu simpie 
maintenanee the question of compensation does not 
enter into the aecount; 2 Bish. Cr. Law § 131; Quig- 
ley v. Thompson, 53 Ind. 317. 

The offence was indietable at common law; 
4 Bla. Com. 135; Thurston v. Percival, 1 
Pick. (Mass.) 415; Brown v. Beauchamp, 5 T. 
B. Monr. (Ky.) 413, 17 Am. Dec. S1; Douglas 
v. Wood's Lessee, 1 Swan. (Teun.) 393; 8 
M. & W. G91; see L. R. 8 Q. B. 112; 2 App. 
Cas. 1SG; 4 L. R. Ir. 43; Key v. Vattier, 1 
Ohio 132; Wright v. Meek, 3 G. Greene (Ia.) 
472; Newkirk v. Cone, 1S 111. 449; Dauforth 
v. Streeter, 28 Vt. 490; McMullen v. Guest, 
6 Tex. 275; and is in some of the states by 
statute; Low v. Hutchinson, 37 Me. 196; 
Sedgwick v. Stanton, 14 N. Y. 2S9; Thomp- 
son v. Reynolds, 73 111. 11; Davis v. Shar- 
ron, 15 B. Monr. (Ky.) G4; Stoddard v. Mix, 
14 Conn. 12; Richardson v. Itowland, 40 
Coun. 5G5; Bentinck v. Franklin, 3S Tex. 
45S; Duke v. Harper, 2 Mo. App. 1. Cham- 
perty avoids contracts into which it enters; 
Martin v. Clarke, 8 R. I. 3S9, 5 Am. Rep. 5SG. 
A coinmon instance of champerty, as defined 
and understood at common law, is where an 
attorney agrees with a client to collect hy 
suit at his own expense a particular claim or 
claims in general, reeeiving a certain propor- 
^ tion of the money collected ; Dumas v. Smith, 
17 Ala. 305; Key v. Vattier, 1 Oliio 132; 4 
Dowl. 304; or a perceutage thereon; Lath- 
rop v. Bank, 9 Metc. (xMass.) 4S9; 2 Bish. 
Cr. Law § 132; Kclly v. Kelly, SG Wis. 170; 
5G N. W. G37; and see Ogden v. Des Arts, 4 
Duer (N. Y.) 275; Major’s Ex’r v. Gihson, 1 
Pat. & II. (Va.) 4S; Newkirk v. Cone, 18 111. 
449; Davis v. Sharron, 15 B. Monr. (Ky.) G4; 
Poe v. Davis. 29 Ala. G7G; Evans v. Bell, 6 
Daim (Ky.) 479; Lytle v. State, 17 Ark. GOS; 
Backus v. Byron, 4 Mieh. 535; Martin v. 
Clarke, 8 R. I. 3S9, 5 Am. Rep. 5SG; Fetrow 
v. Merriwether, 53 111. 275; Harmon v. 
Brewster, 7 Bush (Ky.) 355. 


The tendeney of modern decisions is, while 
departing from the unnecessary severity of 
the old law, at the same time to proserve 
the principle which defeats the mischief tu 
which the old law was directed. lt has Leen 
the disposition of courts to look not so mudi 
to technical distinctions, and by treating 
statutes on the subject as deelaratory of the 
common law, to deal with the subjeet with 
more flexibility, keeping in view the real ob- 
ject of the policy to restrain what was de- 
üned by Knight Bruce, L. J., to be *’the traf- 
flc of merchandizing in quarrels, of huckster- 
ing in litigious discord;” 1 D. M. & G. CSU, 
GSG. In this spirit, the common-law rule 
relative to champerty and maintenance is no 
longer recognized in many states; Nickels v. 
Kane’s Adm’r, S2 Va. 309; Brown v. Begne, 
21 Or. 2G0, 2S Pac. 11, 14 L. R. A. 745, 28 
Am. St. Rep. 752; Byrne v. R. Co., 55 Fed. 
44; but in New York by statute it is unlaw- 
ful for an attorney to give or promise a con- 
sideration for placing in his hauds a elaim 
for injuries against a railroad eompany; 
Code C. P. 678; Oishei v. Lazzarone, G1 llun 
G23, 15 N. Y. Supp. 933. Where an attor- 
ney agrees to prosecute an action for dam- 
ages and advance all costs beeause of the 
poverty of the plaintiff, taking a contingent 
fee of a portion of tlie amount recovered, it 
is not void for champerty; Dunne v. Iler- 
rick, 37 111. App. 1S0; nor is a contraet to 
pay for services of an attorney eontingent 
entirely upon success; Lewis v. Brown, 3G 
W. Va. 1, 14 S. E. 444; Mumma’s Appcal, 127 
Pa. 474, 1S Atl. G; Omaha & R. V. R. Co. v. 
Brady, 39 Neb. 27, 57 N. W. 7G7 ; Lewis v. 
Brown, 3G W. Ya. 1, 14 S. E. 444 (and see 
Elliott v. Rubel, 132 111. 9, 23 N. E. 400); 
Fowler v. Callan, 102 N. Y. 395, 7 N. E. 1G9; 
Winslow v. R. Co., 71 Ia. 197, 32 N. W. 330: 
Belding v. Smythe, 13S Mass. 530; Phelps 
v. Park Cornrs, 119 111. 62G, 10 N. E. 230; 
Aultman v. Waddle, 40 Kan. 195, 19 Pae. 730 ; 
Stevens v. Sheriff, 7G Kan. 124, 90 Pac. 799. 
11 L. R. A. (N. S.) 1153; Taylor v. Bemiss, 
110 U. S. 42, 3 Sup. Ct. 441, 2S L. Ed. G4; 
if unconseionable, it will not he upheld ; Mul- 
ler v. Kelly, 125 Fed. 212, G0 C. C. A. 170. A 
eoiumittee of the Pennsylvania Bar Assoeia- 
tion (1908, 1909) and one of the New York 
State Bar Association (1909) have rcported 
strongly against contingeut fees. The pur- 
cliase by attorneys of rights of aetion, for 
the purpose of bringing suit thereon, is com- 
monly prohibited in law, on grounds of pub- 
lic policy; Cliase’s Bla. Com. 905, n. S; and 
au agreemcnt tliat the client shall recoive a 
certain amount out of the sum recovercd, 
and that all ahove that shall belong to tlie 
attorney. is ehnmpertous; Dahms v. Soars. 
13 Or. 47, 11 Pac. S91; Silverman v. It. Co.. 
141 Fed. 382; but such an agreement for 
colleetion without suit is not champertous ; 
Burnham v. Ileselton, S4 Me. 57S, 24 Atl. 955. 

A contract by an attorney to pay witness 
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feos out of a contingent fee to be allowed 
him for successful services in a suit is cliam- 
pcrtous; Barngrover v. Pettigrcw, 12S Ia. 
533, 104 N. VT. 904, 2 L. R. A. (N. S.) 200, 111 
Am. St. Iteii. 206, and so is a contract stip- 
ulating that the client shall not compromise 
or settle his claim without the consent of the 
attorney; Davy v. Ins. Co., 78 Oliio St. 256, 
S5 N. R 504, 17 L. R. A. (N. S.) 443, 125 Am. 
St. Rep. 694. Some cases have helil that an 
attorney is under absolute disability to pur- 
chase drom his client the subject of his re- 
tainer; 12 Ir. Eq. 1; West v. Raymond, 21 
Ind. 305; such purcha$es have been held in 
othcr cases to bc presumptively void; Stu- 
binger v. Frey, 116 Ga. 390, 42 S. E. 713; 
Roby v. Colehour, 135 III. 300, 25 N. E. 777; 
or to be voidable at the option of the c-lient; 
Lane v. Blaek, 21 W. Va. 617; they will be 
elosely scrutinized by the court; Mitcliell v. 
Colby, 95 la. 202, 03 N. W. 769; Barrett v. 
Ball, 101 Mo. App. 2SS, 73 S. W. S65; but 
they will not be set aside if they were “open, 
honest and in every way fair to the client” ; 
Vanassc v. Reid, 111 Wis. 303, S7 N. W. 192. 
Many cases have rcfused to hold the attor- 
ney to be under an absolute disability in this 
respect; Handlin v. Davis, S1 Ky. 34; Cox 
v. Delmas, 99 Cal. 104, 33 Pac. 836; Ivlein v. 
Borchert, S9 Minn. 377, 95 N. W. 215. The 
attorney, to sustain such a purchase, must 
establish the utrnost good faith and fairness 
and adequacy of consideration and that he 
gave full information and disinterested ad- 
vice to the client; Byrne v. Jones, 159 Fed. 
3^1, 90 C. C. A. 101 ; Dunn v. Record, 63 Me. 
17; Day v. Wright, 233 111. 218, 84 N. E. 
226; he must prove uberrima ficles; Young 
v. Murphy, 120 Wis. 49, 97 N. W. 496; this 
rule has been applied to purchases made 
after the relation has terminated ; 33 Beav. 
133 ; Barrett v. Ball, 101 Mo. App. 2S8, 73 
S. W. 865. 

A contract by one not acting as attorney, 
for a specific consideration, to defeat the 
probate of a will, is void as a species of 
champerty or maintenance ; Cochran v. Zach- 
ery, 137 la. 585, 115 N. W. 4S6, 16 L. R. A. 
(N. S.) 235, 126 Am. St. Rep. 307, 15 Ann. 
Cas. 297; but an agreement by one having a 
claim against a decedent’s estate to do ev- 
erything proper and legitimate to aid the 
heirs in recovering the estate in considera- 
tion that they would pay his claim is not 
void as champerty or maintenance; Smith v. 
Hartsell, 150 N. C. 71, 63 S. E. 172, 22 L. R. 
A. (N. S.) 203. 

In England contingent fees to solicitors are 
void by a statute of 1S70. They are unknown 
in the case of barristers. 

In England, in New York, and probably 
most of the states, the purchase of land, 
pending a suit concerning it, is champerty; 
and if made with knowledgc of the suit and 
not pursuant to a previous agreement, it is 
void; 4 Kent 449; Bowling’s Heirs v. Roark 
(Ivy.) 24 S. W. 4; Sneed v. Hope (Ky.) 30 §. 


W.*20; Snyder v. Cliurch, 70 Ilun 428, 24 
N. Y. Supp. 337; this doctrine, established 
by the English statutes, Wcstm. 1, c. 25, 
Westm. 2, c. 49, and 2S Edw. I. c. 11, becarne 
part of the eornmon law, and either as such 
or by statutory adoptiou became engrafted 
upon the law of almost all the states. The 
principle extends to the purchase of any 
cause of action, as a patent which has beeif 
infringcd; Iveiper v. Miller, 68 Fed. 627; 
unpaid promissory notes ; Ilamilton v. Gray, 
67 Yt. 233, 31 Atl. 315, 4S Am. St. Rep. 811. 
In Pennsylvauia a person may convey an 
interest in lands held adverscly to him; Mur- 
ray’s Estate, 13 Ta. Co. Ct. 70. 

See Buyikg Titles. 

The champcrty of the plaintiff is no de- 
fence in the action concerning which the eon- 
tract was made. A railroad company sued 
for an overcharge cannot defend by show- 
ing that the plaintiff made a champertous 
contract with his attorney to induce the com- 
pany to accept the overcharge and then sue 
for the pennlty; Railway Co. v. Smith, 60 
Ark. 221, 29 S. W. 752; nor is such defence 
good in actions for personal injuries; Omaha 
& R. V. Ry. Co. v. Brady, 39 Neb. 27, 57 N. 
W. 767; nor can a pnrchaser of a disputed 
title defend against a prior unrecorded deed 
to plaintiff’s attorney for one-half of the 
la*nd, on the ground that the latter was given 
under a champertous contract; Chamberlain 
v. Grimes, 42 Neb. 701, 60 N. W. 94S; and 
generally the objectiou that a contract is 
champertohs cannot be set up by a stranger 
to it or in defence of a suit brought under it ; 
Ashurst v. Peck, 101 Ala. 499, 14 South. 
541; Pennsylvania Co. v. Lombardo, 49 Ohio 
St. 1,29 N. E. 573, 14 L. R. A. 785; Gilkeson 
Sloss Commission Co. v. Bond, 44 La. Ann. 
S41, 11 South. 220; Euneau v. Rieger, 105 
Mo. 659, 16 S. W. 854. 

An attorney suing as “administrator” to 
recover for a death by wrongful act may be 
guilty of a champertous agreement with the 
benefieiaries, which may be pleaded as a de- 
fence to the suit under a statute investing 
the courts with equity powers for the pur- 
pose of discovering and preventing the of- 
fence; Byrne v. R. Co., 55 Fed. 44. For an 
analysis of the cases, see Wald’s Poll. Cont 
293. 

As to agreements between attorney and 
client regarding fees in divorce cases, see 
Divorce; Attorney; Ethics, Legal. 

As to conditional fees in Roman Law, see 
Advocati. 

CHAMPI0N. He who fights for another, 
or who takes his place in a quarrel. One 
who fights his own battles. Bracton, 1. 4, t 
2, c. 12. 

CHANCE. See Accident. 

CHANCE-MEDLEY. A sudden affray. 
This word is sometimes applied to any kind 
of homicide by misadventure, but in strict- 
| ness it is applicable to such killing only as 
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happens in defending one’s self. 4 Bla. Com. 
1S4. 

CHANCELLOR. An officer appointed to 
preside over a court of chancery» invested 
witli various powers in the several states. 

There is a chancellor for tlie state in Dela- 
ware, and also, witli vice-chancellors, in New 
Jersey, and in Alabaina, Mississippi, and 
Tennessee there are district chancellors elect- 
ed by the people. Under the lederal system 
and in the other states tlie powers and ju- 
risdiction of courts of equity are administer- 
ed by the same judges who hold tlie comrnon- 
law courts. 

The ‘title is also used ln some of the dio- 
cesos of the ITotestant Episcopal Clmrch in 
the United States to designate a member of 
the lcgal profession who gives advice and 
counsel to the bishop and other ecclesiastical 
authorities. 

In Scotland, this title is given to the fore- 
man of the jury. Bisph. Eq. 7. 

An oflicer bearing this title is to bc found in 
some countries of Europe, and is generally 
invested with extensive political authority. 
It was finally abolished in ITance in 1S4S. 
The title and office of chancellor came to us 
from England. 

See 1 Spence, Eq. Jur.; 4 Yiner, Abr. 374; 
Woodd. Lect. 95. 

For the history of the office, see Cancel- 
larius. 

In England the title is borne by several 
functionaries, thus: 

Lord High Chancellor of Great Britain. 

This has been the title of his office since the 
Union with Scotland (in effect May 1, 1707). 
He is appointed by the Crown, by the deliv- 
ery to him of the Great Seal of the United 
Kingdom, and verbally addressing hiiu by 
the title. It is usual to appoint tlie person 
recommended by the Prime Minister, froin 
sucli members of the bar as hold or have held 
thò office of Attoruey or Solieitor General. 
There is no qualification for the oüice, except 
that none but a ITotcstant can be appointed. 
7 Ilalsb. Laws of Eng. 56. He liolds oflice 
during pleasure, and as a inember of the 
Cabinet and under the usage accepts or re- 
tires 1‘rom office with the political party to 
which he belongs. He is expressly excepted 
from the term of office during good behavior 
provided for the judges in the Judicature 
Acts. Ile is a member of the Privy Council, 
probably by prescription; also prolocutor or 
speaker of the House of Lords by prcscrip- 
tion. Ile is not necessnrily a pccr, and if 
uot, he cannot address the House of Lords. 
He is custcdian of the Great Seiü, except 
wlien it is entrusted to a Lord Kcepcr, or is 
in commission. Ile is hcad of the jiulicial 
administration of England and is responsi- 
ble for the appointment of judgcs of the 
High Court, except the Chief Justice, who is 
appoiuted by the Primc Minister. Ile ap- 
points County Court judges (except where 


the whole of the County Court dlstrict lies 
within the Duchy of Lancastcr). Ile advises 
the Crown as to nominating Justices of the 
Peace. He is President of the Iligh Court of 
Justiee, and of thc Chancery Division of the 
High Court and an ex oflicio member of the 
Court of Appeals, and presiding oflicer thereof. 

Lord Chancellors Since 1G60. 

1660 Lord Clarendon. 

1667 Lord Keeper (Sir Orlando Brldgman). 

1672 Lord Shai'tesbury. 

1673 Lord Nottingham. 

16S2 Lord Keeper Gullford. 

1685 Lord Keeper Guilford. 

16S5 Lord Jeffreye. 

1687 Lord Commissloner Meynard and others. 

1600 Lord Commissioner Trevor and others. 

1C93 Lord Somers (John Somers). 

1700 Lord Keeper Wrlght (Nathan Wrlght). 

1702 • Lord Keeper Wright. 

1705 Lord Cowper (Earl Cowper). 

1710 Lord Harcourt. 

1714 Lord Harcourt. 

1714 Lord Cowper. 

1718 Lord Macclesfield (Thomas Parker). 

1725 Lord King (Peter King). 

1727 Lord King. 

1733 Lord Talbot (Charles Talbot). 

1737 . Lord Hardwlcke (Phillp Yorke). 

1757 Lord Keeper Henley (Robert Heniey). 

1760 Lord Northington. 

1766 Lord Cainden (Charles Pratt). 

1770 Charles Yorke. 

1771 Lord Apsley, Earl Bathurst (Hcnry Bath- 

urst). 

1778 Lord Thurlow (Edward Thurlow). 

1783 Lord Thurlow. 

1793 Lord Loughborough (AlexaDder Wedderburn) 

1801 Lord Eldon (John Scott). 

1806 Lord Ersklne (Thomas Erskine). 

1S07 Lord Eldon. 

1S20 Lord Eldon. 

1827 Lord Lyndhurst (John Slngleton Copley). 

1830 Lord Brougham (Henry Brougham). 

1834 Lord Lyndhurst. 

1836 Lord Cottenham (Charles Chrlstopher Pepys). 
1S37 Lord Cottenham. 

1841 Lord Lyndhurst. 

1S46 Lord Cottenham. 

1830 Lord Truro (Thomas Wflde). 

1852 Lord St. Leonards (Edward Burtenshaw Sug- 
den). 

1852 Lord Cranworth (Robert Monsey Rolfe). 

1558 Lord Chelmsford (Frederick Thesiger). 

1559 Lord Campbell (John Campbell). 

1861 Lord Westbury (Richard Bethell). 

1865 Lord Cranworth. 

1S66 Lord Chelmsford. 

1868 Lord Cairns (llugh McCalmont Cairns). 

1S68 Lord Hatherly (Wm. Page-Wood). 

1872 Lord Selborne (Roundell Palmer). 

1S74 Lord Cairns. 

1880 Lord Selborne. 

1885 Lord Halsbury (Hardlnge Stanley Glffard). 

1886 Lord llerscbcU (Farrer Herschell). 

1SS6 Lord Halsbury. 

1892 Lord Herschell. 

1S93 Lord Halsbury. 

1905 Lord Loreburn (Robert Threshle Rrld). 

1912 Lord Haldane (Richard Burdon Haldane). 

There is a Lord Chancellor of Ireland, but 
none in Scotland since tbe Uuion. 

The Chancellor of thc Duchy of Lancaster, 
wbo presidcs over tbe court of the duehy, 
to judge and determine controvcrsies rclnt- 
ing to lands holden of the king in riglit of 
the Dueliy of Lancaster. 

The Chancellor of the Exchequer is an of- 
ficer who formerly sat in tlie court of ex- 
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chequer, and, with the rest of the court, 
ordered things for the king’s benefit. Cowell. 
This part of his functions is now practically 
obsolete; the chancellor of the exchequer 
is now known as the minister of state who 
has control over the national revenue and 
expenditure. 2 Steph. Com. 467. 

The Chaneellor of a Diocese is the officer 
appointed to assist a bisliop in matters of 
law, and to hold bis consistory courts for 
him. 1 Bla. Com. 3S2; 2 Steph. Com., llth 
ed. 6S4. 

The Chancellor of a University, who is the 
principal officer of the university. His office 
is for the most part honorary. 

CHANCELLORS’ COURTS IN THE TWO 
UNIVERSITIES. Courts of local jurisdic- 
tion, resembiing borough courts, in and for 
the two Universities of Oxford and Cam- 
bridge in England. 3 Bla. Com. So. These 
are courts subsisting under ancient charters 
granted to these universities and confirmed 
by act of parliament. If the defendant be 
a member of the University of Oxford resi- 
dent within its limits, the suit must be in 
this court, although the plaintiff is not con- 
nected with the university or resident there, 
and although the cause of action did not 
arise within its limits; Odgers, C. L. 1030, 
citing 16 Q. B. D. 761. The rule at Cam- 
bridge is the same, except that the privilege 
cannot be claimed if any person not a mem- 
ber of the university be a party. The Uni- 
versity of Oxford claims a similar privilege in 
crimiual matters when any member of the 
university, resident within its limits, is de- 
fendant or prosecutor; Odgers, C. L. 1030; 

4 inst. 227; Rep. t. Hardw. 341; 2 Wils. 406; 
12 East 12; 13 id. 635; 15 id. 634; 10 Q. 
B. 292. This privilege of exclusive jurisdic- 
tion was granted in order that the students 
might not be distracted from their studies 
and other scholastic duties by legal process 
from distant courts. 

Tlie most ancient charter containing this 
grant to the University of Oxford was 28 
Hen. III. a. d. 1244, and the privileges there- 
by granted were confirmed and enlarged by 
every succeeding prince down to Hen. VIII., 
in the 14th year of whose reign the largest 
and most extensive charter of all was grant- 
ed, and this last-mentioned charter is the 
one now governing the privileges of that uni- 
versity. A charter somewhat similar to that 
of Ox'ford was granted to Cambridge in the 
third year of Elizabeth. And subsequently 
was passed the statute of 13 Eliz. c. 29, 
whereby the legislature recognized and con- 
firmed all the charters of the two universi- 
ties, and those of the 14 Henry VIII. and 
3 Eliz. by name (13 Eliz. c. 29); 16 Q. B. D. 
761 (Oxford), 12 East 12 (Cambridge), which 
act established the privileges of these uni- 
versities without any doubt or opposition. 

It is to be observed, however, that the 
privilege can be claimed only on behalf of 


members who are defendants, and when an 
action in the High Court is brought against 
such mernber the university enters a clairn 
of conusance, that is, claims the cognizanee 
of the matter, whereupon the action is with- 
drawn from the High Court and transferred 
to the University Court; 16 Q. B. D. 761. 

Proeedure in these courts was usually reg- 
ulated according to the laws of the civilians, 
subject to specific rules made by the vice- 
chancellor, with the approval of three of 
his Majesty’s judges. See (as to Oxford) 
25 & 26 Vict. c 26, § 12. Under the charter 
of Henry VIII. the chancellor ’and vice- 
chancellor and the deputy of such vice- 
chancellor are justices of the peace for the 
counties of Oxford and Berks, which juris- 
liction was confirmed in them by 49 & 50 
Vict. c. 31; 3 Steph. Com. 325. 

The judge of the chancellor’s court at Ox- 
ford was a vice-chancellor, with a deputy 
or assessor. An appeal lay from his sentence 
to delegates appointed by the congregation, 
thence to delegates appointed by the house 
of convocation, and thence, in case of any 
disagreement only, to judges delegates ap- 
pointed by the crown under the great seal 
in chancery; 3 Steph. Com., 11 th ed. 325. 

CHANCER. To adjust according to prin- 
ciples of equity, as would be done by a 
court of chaneery. Cent Dict. 

The practice indicated by the word arose 
in parts of New England at a time when 
the courts had no equity jurisdietion, and 
were sometimes compelled to act upon equi- 
table principles; as by restraining the en- 
forcement of the penalty of a bond beyond 
what was equitable. v 

In Inhabitants of Machiasport v. Small, 
77 Me. 109, and Lewiston v. Gagne, 89 Me. 
395, 36 Atl. 629, 56 Am. St. Rep. 432, bonds 
were “chaneered” after judgment had been 
entered for the penalty. The court will 
“chancer” a bond upon a writ of scire faei- 
as ; Colt v. Eaton, 1 Root (Conn.) 524; a 
court of bankruptcy may “chancer” a bond 
given for the release of a bankrupt; In re 
Appel, 163 Fed. 1002, 90 C. C. A. 172, 20 
L. R, A. (N. S.) 76 (C. C. A., lst Cir.). Un- 
der a statute, the penalty of a recognizance 
to prosecute a writ of error was “chancered” 
after execution had been returned satisfied; 
James v. Smith, 1 Tyler (Vt.) 128. See Vt. 
Stat. 1S94, §§ 2035-2038. In the absence 
of a statute “ehancering” was refused in 
Philbrick v. Buxton, 40 N. H. 3S4. 

The practice of “chancering” is a very old 
one. A forfeiture could be “chancered” un- 
der a law of 1699; Phoenix Mut. Life Ins. 
Co. v. Clark, 59 N. H. 561. Adjudged cases 
in 1630-1692 may be found in the Reeords 
of the Court of Assistants of Massachusetts 
Bay Colony. The early laws of ]Massacliu- 
setts provided for “ehancering” the for- 
feiture of any penal bond; Acts of 1692, 
1693, 1697, 169S, 1699; and bonds and mort- 
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gages were frequeutly “cbancered” by spe- 
cial act; 10 Acts and Resolves of Massachu- 
setts Bay, 403, GTO; 11 id. 585; 13 id. 244; 
1G id. 95. In Rliode Island an act of 174G 
provided for “cbancerizing” tbe forfeiture 
“wbere any penalty is forfeited, or condi- 
tional estate recovered, or equity of redemp- 
tion sued for, whetber judgment is con- 
fessed or otherwise obtained.” 

Chancer is defiued in tbe New Dictionary 
as to “tax” (au aecount or bill of costs) but 
tbere seems to be no authority for tbis. 

CHANCERY. Sce Court of Ciiancery. 

CHANNEL. The bed in which tbe main 
strcam of a rlver flows, and not tbe deep 
watcr of the stream, as followed in navi- 
gation. Dunlietb & Dubuque Bridge Co. v. 
Dubuque County, 55 Ia. 558, 8 N. W. 443. 
The main channel is tbat bed of the river 
over whicli tbe principal volume of water 
flows. St. Louis & St. P. Facket Co. v. 
Bridge Co., 31 Fed. 757. 

By act of congress of Sept. 19, 1S90, U. S. 
R. S. 1 Supp. S00, any alteration or modifica- 
tion of tbe cbannel of any navigable water 
of tbe United States, by any construction, 
excavation, or filling, or in any other man- 
ner without the approval of tbe secretary of 
war, is prohibited. For tlie construction of 
tbis act, see U. S. v. Burns, 54 Fed. 351. 

CHANTRY. A cburcb or cbapel endowed 
witli lands for the maintenance of priests to 
say mass daily for tbe souls of tbe donors. 
Termes de la Ley; Cowell. 

CHAPELRY. Tbe precinct of a chapel; 
the same thing for a chapel Ihat a parisb is 
for a cburch. Termes de la Lcy; Cowell. 

CHAPELS. Places of worsliip. They may 
be either private chapels, such as are built 
and maintained by a private person for bis 
owu use and at his own expense, or free 
chapels, so called from their freedom or ex- 
emption from all ordinary jurisdiction, or 
chapels o f case, which are built by tbe 
mother-cburch for tbe ease and convenience 
of its parishioners, and remain under its 
jurisdiction and control. 

CHAPTER. In Ecclesiastical Law. A 
congregation of clergymen. 

Sucb an assembly is tcrmed capitulum, whicb 
signifles a little head ; it being a kind of head, not 
only to govern the diocese in the vacation of the 
bishopric, but also for other purposes. Coke, Litt. 
103. 

CHARACTER. The possession by a per- 
son of certain qualities of miud or morals, 
distinguisbing him from others. 

In Evidence. Tbe opinion generally enter- 
tained of a person derived from the common 
report of tbe people who are acquainted 
with him; his reputation. Kimmel v. Kim- 
mel, 3 S. & R. (Pa.) 336, 8 Am. Dec. 655; 
Boynton v. Kellogg, 3 Mass. 192, 3 Am. Dec. 
122; 3 Esp. 236; Tayl. Ev. 328, 329. 

A clear distinction exists between the strict mean- 
ing of the words character and reputation. Char- 


acter is deflned to be the assemblage of qualities 
which distingulsh one person from another, while 
reputation is the opinion of character generally en- 
tertained; Worcester, Dict. This distiuction, how- 
ever, Is not regarded either in the statutcs or in the 
decisions of the courts; thus, a libei Is sald to be 
an injury to character; the cbaracter of a witness 
for veracity is said to be impeached; evidtnce is 
offered of a prisoner's good character ; Abbott, Law 
Dlct. See Levericb v. Frank, C Or. 213; Powers v. 
Leacb, 26 Vt. 278. The word charactcr is th refore 
used ln the law rather to express what is properly 
signified by reputatlon. 

The moral cbaracter and conduet of a 
person in society may be uscd in proof be- 
fore a jury in three classes of cusos; ftrst, 
to afford a presumption tliat a particular 
person bas not been guilty of a criminal act; 
sccondy to affect tbe damages in particular 
cases, where tbeir amount depemls on tbe 
reputation and conduct of any individual; 
and, thirdy to impeach or confirm tbe veraci- 
ty of a ivitness. 

Wbcre the guilt of an aecused person is 
doubtful, and tlie character of the supposed 
agent is involved in tbe question, a presump- 
tion of inuocence ariscs from liis former 
conduct in society, as evidenced by bls gen- 
eral reputation; since it is not probable tbat 
a person of known probity and bumanity 
would coinmit a disnouest or outrageous 
act in tbe particular instance. But where 
it is a question of great and atrocious crim- 
inality, the commission of tbe act is so un- 
usual, so out of the ordinary course of 
tbings and beyond common expcricnce— it is 
so mayiifest tbat tbe offence, if perpetrated, 
must bave been inüuenced by motives not 
frequently operating upon the buman mind 
—tbat evidence of reputation and of a man’s 
habitnal conduct under common eircumstanc- 
es, must be considered far inferior to wbat 
it is in tbe instance of accusalions of a low- 
er grade. Against facts stronglv provcd, 
good character cannot avail. It is tberefore 
in smaller offences, in sucb as relate to tbe- 
actions of daily and common life, as wlien 
one is charged with pilfering and stealing, 
tbat evidence of a higb charactcr for bon- 
esty will satisfj’ a jury that tbe accused 
is not likely to yield to so sligbt a tempta- 
tion. People v. Ryder, 151 Micb. 187, 114 
N. W. 1021. In such case, wbere tbe evi- 
deuce is doubtful, proof of cbaractcr may be 
giveu witb good effect. But still, cvcn witli 
regard to tbe biglier crimes, evideuce of 
good cbaracter, thougli of less avail, is com- 
pelent evidence to tbe jury, and a species 
of evidence wbicb tne accused lias a rigbt 
to offer. But it bcbooves one eharged with 
an atrocious crimc, like murder, to prove 
a bigb cbaracter, and by strong evidence, 
to make it counterbalauce a strong arnount 
of proof on tbe part of thc prosecution. Jt 
is tbe privilegc of tbe accused to put bis 
character in issue, or not. Lewis v. State, 
93 Miss. 697, 47 South. 467. If he does, and 
offers evidenee of good cbaracter, tben tbe 
prosecution may give evidence to rebut and 
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counteract it. But it is not competent for 
the prosecution to give in proof the bad 
character of the defendant, unlcss he first 
opens that line of inquiry by evidence of 
good character; Per Sliaw, C. J., Com. v. 
Webster, 5 Cush. (Mass.) 325, 52 Am. Dec. 
711; See 1 Campb. 4G0; 2 St. Tr. 1038; 
State v. Wells, 1 N. J. L. 424, 1 Am. Dec. 
211; Nash v. Gilkesou, 5 S. & R. (Pa.) 352; 
Gregory v. Thomas, 2 Bibb (Ky.) 2SG, 5 Am. 
Dec. 60S; Grannis v. Branden, 5 Day (Conn.) 
260, 5 Am. Dec. 143; Humplirey v. Hum- 
phrey, 7 Conn. 116; Fowler v. Ins. Co., 6 
Cow. (N. Y.) 673, 16 Am. Dec. 460; Jeffries 
v. Ilarris, 10 N. C. 105; Felsenthal v. State, 
30 Tex. App. 675, 18 S. W. 644; State v. 
Ellwood, 17 R. I. 7G3, 24 Atl. 7S2; Carter 
v. State, 36 Neb. 481, 54 N. W. 853; Smoth- 
ers v. City of Jackson, 92 Miss. 327, 45 
South. 9S2. 

Where, in a criminal trial, no evidence 
has been offered, there is a presumption of 
good charactcr, as to which the jury should, 
on liis request, be instructed ; it is error for 
the court to comment unfavorably upon the 
character of the accused; Mullen v. U. S., 
106 Fed. S95, 40 C. C. A. 22; and a prosecut- 
ing officer may not appeal to the jury to 
assume that his character was bad, because 
he had produced no evidence to the con- 
ti-ary; Lowdon v. U. S., 149 Fed. 673, 79 C. 
C. A. 361; Gater v. State, 141 Ala. 10, 37 
South. G92 ; McQuiggan v. Ladd, 79 Yt. 90, 
64 Atl. 503, 14 L. R. A. (N. S.) 6S9; People 
v. Van Gaasbeck, 1S9 N. Y. 40S, S2 N. E. 
718, 22 L. R. A. (N. S.) 650, 12 Ann. Cas. 
745. 

In a trial for rape there is no presumption, 
in the absence of proof to the contrary, that 
the defcndant was of good character. Ad- 
dison v. People, 193 111. 405, 62 N. E. 235. 

On the trial of an indictment for homi- 
cide, evidence offered gcnerally to prove 
that the deceased was well knpwn, and un- 
derstood to be a quarrelsome, riotous, and 
savage man, is inadmissible ; 1 Whart. Cr. 
L. § 641; see Perry v. State, 94 Ala. 25, 10 
South. 650; Com. v. Straesser, 153 Pa. 451, 
26 Atl. 17; but for the purpose of showing 
that the homicide was justifiable on the 
ground of self-defence, proof of the charac- 
ter of the deceased may be admitted, if it 
is also shown that the prisoner was influ- 
enced by his knowledge thereof in commit- 
ting the deed; Marts v. State, 26 Oliio St. 
162; Garner v. State, 2S Fla. 113, 9 South. 
S35, 29 Am. St. Rep. 232; but in a civil ac- 
tion for damages for homicide which defend- 
ant alleges was committed in self-defence 
evidence of good character was held not ad- 
missible; Morgan v. Barnhill, 118 Fed. 24, 
55 C. C. A. 1. The general reputation of 
the deceased as a violent and dangerous per- 
son is presumptive proof of knowledge of 
decedent’s character; Trabune v. Com. (Ky.) 
17 S. W. 186. Unless the character of the 
deceased is attacked, it is clearly not ad- 


missible for the prosecution to prove its 
peaceablencss; Davis v. People, 114 111. S6, 
29 N. E. 192. Good character will not avail 
one if the crime has been proveu beyond a 
reasonable doubt; People v. Sweeney, 133 
N. Y. 609, 30 N. E. 1005; Hathcoc-k v. State, 
SS Ga. 91, 13 S. E. 959; Kistler v. State, 
54 Ind. 400; People v. Jassiuo, 100 Mich. 
536, 59 N. W. 230; contra , Com. v. Cate, 
220 Pa. 13S, 69 Atl. 322, 123 Am. St. Rep. 
6S3. It is erroneous to instruct a jury that 
evidence of good character can only be cou- 
sidered when the question of guilt or inno- 
cence is in doubt; Rowe v. U. S., 97 Fed. 
779, 38 C. C. A. 496; State v. Dickerson, 77 
Ohio St. 34, S2 N. E. 9G9, 122 Am. St. Rep. 
479, 11 Ann. Cas. 1181. In a criminal case 
the defendant hâs the right to prove his 
reputation for houesty and truth; Browder 
v. State, 30 Tex. App. 614, 1S S. W. 197; 
tliough he be indicted for murder by poison- 
ing, he can show his reputatiou for peace 
and quietude; Ilall v. State, 132 Ind. 317, 
31 N. E. 536. 

In a prosecution for theft, the accused 
may prove his reputation for honesty aud 
integrity, but not particular acts; Leonard 
v. State, 53 Tex. Cr. R. 187, 109 S. W. 149; 
nor special traits or particular instances not 
bearing on the peculiar nature of the crime 
charged; Arnold v. State, 131 Ga. 494, 62 S. 
E. S06. Proof of previous occupations and 
of farnily history is inadmissible; State v. 
Clem, 49 Wash. 273, 94 Pac. 1079. It is 
competent for a witness to testify that he 
has never heard the reputation of the de- 
fendant questioned; State v. McClellan, 79 
Kan. 11, 9S Pac. 209, 17 Anu. Cas. 106; 
Foersfer v. U. S., 116 Fed. SG0, 54 C. C. 
A. 210, but proof that he has never before 
been arrested or accused of crime is incom- 
petent; State v. Marfaudille, 4S Wash. 117, 
92 Pac. 939, 14 L. It. A. (N. S.) 346, 15 Ann. 
Cas. 5S4. 

It is proper to cross-examine a witness 
who has testified to the defendant’s reputa- 
tion for peace and quiet, as to how many 
men she had heard he had shot; People 
v. Lauaiero, 192 N. Y. 304, S5 N. E. 132. 

In an action by a locomotive engiueer for 
injury resulting from a collisiou, evidence 
that he frequently had slept at his post, and 
run by stations where he should have stop- 
ped, was properly excluded; Missouri, K. & 
T. R. Co. v. Johnson, 92 Tex. 3S0, 48 S. W. 
568. 

In some iustances, evidence in disparage- 
ment of character is admissible, uot in order 
to prove or disprove the commission of a 
particular fact, but vdth a view to damages. 
In actious for criminal conversation with 
the piaintiff’s wife, evidence may be giveu 
of the wife’s general bad reputation for 
want of chastity, and even of particular acts 
of adultery committed by her previous to 
her intercourse with the defendant; Whart. 
Ev. 51; Bull. N. P. 27, 296; 12 Mod. 232: 
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3 Esp. 23G; aüd a wife wbo has confcssed 
her adultery cannot prove previous good 
eonduct; 8tate v. Foster, 13G la. 527, 114 
X. W. 3G. 8ee Ligon v. Ford, 5 Munf. (Va.) 
10. As to the statutory use of the word 
“charaetcr,” see Carpenter v. i’eojjle, S Barb. 
(N. Y.) G03; Reople v. Kcnyon, 5 Park. Cr. 
C. (N. Y.) 251; Andre v. State, 5 la. 3SÜ, GS 
Ain. Dec*. 708; Roak v. State, 5 Ia. 430; 
State v. Prizer, 49 Ia. 531, 31 Am. Rep. 155. 

In actious for slander or libel, the Iaw is 
well settled tliat evidence of the x>revious 
general character of the plaintiff, bcfore 
and at the time of the publication of the 
slander or libel, is adnnssible, under the 
gencral issue, in mitigation of dainages. 
The ground of admitting suck evidence is 
that a person of disparaged fame is not en- 
titled to the same measure of damages as 
one wliose character is unblemisbed. Ana 
the reasons whicli autliorize the admission 
of this species of evidence under the gencral 
issue alike exist, aiul require its adinission, 
where a justification has becn pleaded but 
the defendant has failed in sustaining it; 
Stoue v. Varney, 7 Metc. (Mass.) SG, 39 Am. 
Dec. 7G2; where the decisions are collected 
and reviewed ; Ilamer v. McFarlin, 4 Denio 
(N. Y.) 509; Bowen v. llall, 20 Vt 232; 
Steinman v. McWilliams, 6 Pa. 170; Kifert 
v. Sawyer, 2 Nott & McC. (S. C.) 511, 10 
Am. Dec. G33. When evidence is admitted 
touching the general reputation of a per- 
son, it is manifest that it is to he confined 
to matters in reference to tbe nature of 
the charge against him ; Douglass v. Tousey, 
2 Wend. (N. Y.) 352, 20 Am. Dec. GIC. See 
People v. Cowgill, 93 Cal. 59G, 29 Pac. 22S. 

In an aetion for damages for assault and 
battery it is error to admit evidence of de- 
fondant’s good character; Pokriefka v. 
Mackurat, 91 Mich. 399, 51 N. W. 1059; 
Sturgeon v. Sturgcon, 4 Ind. App. 232, 30 N. 
E. 805. 

Tlie party against whom a witness is called 
may disprove the faets stated by hini, or 
may examine other witnesses as to his gen- 
eral character; but they will not be allowed 
to speak of particular facts or parts of his 
conduct; Bull. N. P. 29G; State v. Roso, 47 
Minn. 47, 49 N. W. 404. For example, evi- 
dence of the gcneral character of a prose- 
cutrix for a rape may he given, as that she 
was a street-walker; hut evidence of speeitic 
acts of criminality cannot he admitted; 3 C. 
& P. 5S9. And see Cadwell v. State. 17 Conn. 
4G7; Low v. Mitchell, 18 Me. 372; Common- 
wealth v. Murphy, 14 Mass. 3S7; 5 Cox, Cr. 
Cas. 14G. The regular mode is to inqtiire 
whether the witness under examination lias 
tlie means of knowing tlie former witness’s 
general character, aud whether, from sueh 
knowledge, he would believe him on his oath; 

4 St. Tr. G93; 4 Esp. 102; Knode v. William- 
son, 17 Wall. (U. S.) 5SG, 21 L. Ed. G70. In 
answer to such evidence against eharacter, 
the otker party may cross-examine the wit- 


ness as to his means of kmnCedge and the 
grounds of his opiuion, or he may attack 
such witness’s gencral eliararter, and liy 
fresh evidenee support tliu chiracter of his 
own; 2 Stark. 151, 241; Stark. Ev. pt. 4, 1753 
to 1758; 1 Pliill. Ev. 229. A party cannot 
give evidcnce to conlirm the good character 
of a witncss, unless his general character 
has been impugned by his untagoiiLt; Brad- 
dee v. Browntield, 9 Watts (Paj 124; State 
v. Cooper, 71 Mo. 43G; Fitzgerahl v. Goff, 
99 Ind. 28; Turner v. Commonwcalth, SG Pa. 
74, 27 Am. Rcp. G83; Atwood v. Dearborn, 1 
Allen (Mass.) 4S3, 79 Am. ‘Dec. 755. 

Sce note in 14 L. R. A. (N. S.) GS9. 

CHARGE. A duty or obligation imposed 
upon some person. A lien, ineuinbrance, or 
claim whicli is to be satistied out of the 
spccifie tliing or proceeds thereof to which 
it applies. 

To impose such an obligation; to ereate 
such a claim. 

To accuse. 

The distinctive signiflcance of the term rests in 
the idca of obiigation directiy bearing upon the Id- 
dividual thing or pcrson to be affected, and binding 
him or It to the discbarge of thc duty or satisfac- 
tion of the claim imposcd. Thus, charging an estate 
with the payment of a debt is appropriating a defi- 
nite portion to thc particulor purpose ; charging a 
person with the commission of a crime is pointing 
out the individual who is bound to answer for the 
wrong committcd; charging a jury is stating the 
precise principlcs of law applicable to the case im- 
mediateiy in question. In this view, a charge wili, 
in general terms, dcnote a responsibility peculiar to 
the person or thing affected and authoritativcly im- 
posed, or the act fixing such responsibiüty. 

In Contracts. An obligation, hinding upon 
him who cnters into it, which mav be re- 
moved or taken awuy by a discharge. Tcr- 
mcs clc la Lcy. 

An undertaking to keep the eustody of 
another person’s goods. 

An obligation entered into by the owner 
of an estate, which binds the estate for its 
performance. Comyns, Dig. Rcnt, c. G; 2 
Ball & B. 223. 

In Devises. A duty imposed upon a devi- 
see, eitker personally, or with respeet to the 
estate devised. It may be the payment of 
a legaey or sum of money or an annuity, 
the care and maintenance of a relative or 
other person, the diseliarge of an existing 
lien upon land devised or tlie payment of 
debts, or, in short, tlie performance of any 
duty or ohligation whieh may he lawfully 
imposed as a condition of the enjoyment 
of the hounty of a testator. A cliarge is 
not an interest in, but a lien npon. lands; 
Totter v. Gardner. 12 Wlieat. (U. S.) 498, 
0 L. Ed. 70G: Tliayer v. Finnegan, 134 Mass. 
G2, 45 Am. Rep. 2S5; Appeal of Walter, 95 
Pa. 305; 1 Yes. & B. 2G0; it will not be di- 
vcsted by a sheriff’s sale: Rohn v. Odeuwol- 
der, 1G2 Ta. 34G, 29 Atl. S99. 

Whore a cliarge is personal, and there are 
no words of limitation, the devisee will gen- 
erally take tlie fee of the estate devised; 4* 
Kent 540; 2 Bla. Com. 108; Jackson v. Mer- 
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rill, 6 Johns. (N. Y.) 1S5, 5 Am. Dec. 213; 
Wait v. Belding, 24 Pick. (Mass.) 139; but 
he will take only a life estate if it be upon 
the estate generally; 14 Mees. & W. 69S; 
Gardner v. Gardner, 3 Mas. 209, Fed. Cas. 
No. 5,227; Wright v. Denn, 10 Wheat. (U. 
S.) 231, 6 L. Ed. 303; Jackson v. Martin, 1S 
Johns. (N. Y.) 35; McLellan v. Turner, 15 
Me. 436; Lithgow v. Kavenagh, 9 Mass. 161 ; 
Spraker v. Yan Alstyne, 1S Wend. (N. Y.) 
200; unless the charge be greater than a 
life estate will satisfy; 6 Co. 16; 4 Term 
93; Olmsted v. Harvey, 1 Barb. (N. Y.) 102; 
Wait v. Belding, 24 Pick. (Mass.) 13S; 1 
Washb. R. P. 59. See 9 L. R. A. 584, n., 
Legacy. 

In Equity Pleading. An allegation in the 
bill of matters which disprove or avoid a 
defence which it is alleged the defendant is 
supposed to pretend or intend to set up. 
Story, Eq. Pl. § 31. 

It is frequeutly omitted, and this the 
more properly, as all matters material to 
the plaintilf’s case should be fully stated in 
the stating part of the bill; Cooper, Eq. Pl. 
11; 1 Dan. Ch. Pr. 372, 18S3, n.; 11 Ves. Ch. 
574. See 2 Hare, Ch. 264. 

In Practice. The instructions given by the 
cpurt to the graud jury or inquest of the 
county, at the commencement of their ses- 
sion, in regard to their duty. 

The exposition by the court to a petit jury 
of those prineiples of the law which the 
latter are to apply iu order to render such 
a verdict as will, iu the state of facts proved 
at the trial to exist, establish the legal rights 
of the parties to the suit. 

It formerly preceded the addresses of 
counsel to the jury; Thayer, Evid.; and that 
is still the practice in the federal district 
court in Maryland. It usually includes a 
summing up of the facts. 

The essential idea of a charge is that it is au- 
thoritative as an exposition of the law, which the 
jury are bound by their oath and by moral obliga- 
tions to obey ; Com. v. Porter, 10 Metc. (Mass.) 285- 
287; Pierce v. State, 13 N. H. 536; Townsend v. 
State, 2 Blackf. (Ind.) 162; Davenport v. Com., 1 
Leigh (Va.) 588; Montee v. Com., 3 J. J. Marsh. 
(Ky.) 150; 21 How. St. Tr. 1039; Kane v. Com., 89 
Pa. 522, 33 Am. Rep. 787. See 5 South. L. Rev. 352 ; 
1 Crim. L. Mag. 51 ; 3 id. 484. This is the rule in the 
federal courts ; Sparf v. U. S., 156 U. S. 51, 15 Sup. 
Ct. 273, 39 L. Bd. 343 ; Alabama; Pierson v. State, 
12 Ala. 153 ; Arkansas; Pleasant v. State, 13 Ark. 
360 ; Sweeney v. State, 35 Ark. 585; California; 
People v. Anderson,- 44 Cal. 65; Kentucky; Com. 
v. Van Tuyl, 1 Metc. 1, 71 Am. Dec. 455 ; Maine; 
State v. Wright, 53 Me. 336; Massachusetts; Com. 
v. Porter, 10 Metc. 286 ; Com. v. Anthes, 5 Gray 
185; Michigan; People v. Mortimer, 48 Mich. 37, 11 
N. W. 776; Mississippi; Bangs v. State, 61 Miss. 
363; Missouri; Hardy v. State, 7 Mo. 607 ; Ne- 
braska ; Parrish v. State, 14 Neb. 60, 15 N. W. 357 ; 
New Hampshire; Pierce v. State, 13 N. H. 536; 
New York; People v. Bennett, 49 N. Y. 141; North 
Carolina; State v. Peace, 46 N. C. 251; Ohio; 
Adams v. State, 29 Ohio St. 412; Pennsylvania; 
Com. v. McManus, 143 Pa. 64, 21 Atl. 1018, 22 Atl. 
761, 14 L. R. A. 89; South Carolina; State v. Draw- 
dy, 14 Rich. 87; Texas; Pharr v. State, 7 Tex. App. 
472. By statute, In some states, the jury are con- 
stituted judges of the law as well as of the facts in 
criminal cases,— an arrangement which assimilates 


the dutles of a judge to those of the moderator of a 
town-meeting or of the preceptor of a class of law- 
students, besides subjecting successive criminals 
to a code of laws varying as widely as the impulses 
of successlve juries can differ. It is so ln Georgia ; 
Oneil v. State, 48 Ga. 66; Illinols; Board of Super’s 
of Clay County v. Plant, 42 111. 331; Indiana; An- 
derson v. State, 104 Ind. 467, 4 N. E. 63, 5 N. E. 
711; Louisiana; State v. Ford, 37 La. Ann. 444 ; 
Maryland ; Forwood v. State, 49 Md. 531; Tennes- 
see; Nelson v. State, 2 Swan 237; and Vermont; 
State v. Croteau, 23 Vt. 14, 54 Am. Dec. 90. Even 
ln these states, however, the courts have tried to 
escape from this doctrine, and have of late years 
practically nullifled it in many instances. See Hab- 
ersham v. State, 66 Ga. 61; Bell v. State, 57 Md. 108; 
Mullinix v. People, 76 111. 211; State v. Ford, 37 La. 
Ann. 449 ; State v. Hopkins, 56 Vt. 263. The charge 
frequently and usually includes a summing up of 
the evldence, given to show the application of the 
principles lnvolved; and ln English practice the 
term summing up is used instead of charge. 
Though this is customary in many courts, the judge 
is not bound to sum up the facts ; Thomps. Charg- 
ing Juries § 79; State v. Morris, 10 N. C. 390. But 
if he do sum up he must present all the material 
facts ; Parker v. Donaldson, 6 W. & S. (Pa.) 132; 
Merchants’ Bank of Macon v. Bank, 1 Ga. 428, 44 
Am. Dec. 665. This is the practice in the courts of 
the United States; United States Exp. Co. t. 
Kountze Bros., 8 Wall. 342, 19 L. Ed. 457. 

It should be a clear and explicit state- 
rnent of the law applicable to the condition 
of the facts; Finch’s Ex’rs v. Elliot, 11 N. 
C. 61; Cannon v. Alsbury, 1 A. K. Marsh. 
(Ky.) 76, 10 Am. Dec. 709; Williams v. 
Cheesebrough, 4 Conn. 356; Van Iloesen v. 
Yan Alstyne, 3 Wend. (N. Y.) 75; Com. v. 
White, 10 Metc. (Mass.) 14; Com. v. Porter, 
10 Metc. (Mass.) 263; Coleman v. Roberts, 
1 Mo. 97; Jenness v. Parker, 24 Me. 289; L'ett 
v. Horner, 5 Blackf. (Ind.) 296; Whiteford 
v. Burckmyer & Adams, 1 Gill (Md.) 127, 
39 Am. Dec. 640; People v. Murray, 72 Mich. 
10, 40 N. W. 29. The Üefendant in a criminal 
case is entitled to a full statement of the 
law from the court; Bird v. U. S., 180 U. S. 
356, 21 Sup. Ct 403, 45 L. Ed. 570. The 
charge should add such comments on the 
evidence as are necessary to explain its ap- 
plication; Ware v. Ware, 8 Greenl. (Me.) 
42; Kinloch v. Palmer, 1 Mill, Const. (S. O.) 
216; Nieinan v. Ward, 1 W. & S. (Pa.) 6S; 
Wyley v. Stanford, 22 Ga. 3S5 (though in 
some states the court is prohibited by law 
from charging as to matters of fact, “but 
may state the testimony and the law;” e. g ., 
California, Tennessee, South Carolina, Geor- 
gia, Massachusetts, etc.); and may include 
an opinion on the weight of evidence; Mitch- 
ell v. Harmony, 13 How. (U. S.) 115, 14 L. 
Ed. 75; 2 M. & G. 721; Cook v. Brown, 34 
N. H. 460; Swift v. Stevens, 8 Conn. 431; 
Dunlap v. Patterson, 5 Cow. (N. Y.) 243; 
Hinson v. King, 50 N. C. 393; though the 
rule is otherwise in some states; Frame v. 
Badger, 79 111. 441; Wannack v. Mayor, 
etc., of City of Macon, 53 Ga. 162; Jenkins 
v. Tobin, 31 Ark. 307; Barnett v. State, S3 
Ala. 40, 3 South. 612; State v. Huffman, 
16 Or. 15, 16 Pac. 640; People v. Gastro, 75 
Mich. 127, 42 N. W. 937; but should not un- 
dertake to decide the facts; Fightmaster v. 
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Beasly, 7 J. J. Marsh. (Ky.) 410; Sullivan v. 
Enders, 3 Dana (Ky.) GG; Beekman v. Bemus, 

7 Cow. (N. Y.) 29; Planters’ Bank of Prince 
George’s County v. Bank, 10 Gill & J. (Md.) 
34G; State v. Lynott, 5 R. I. 293; unless in 
the entire absence of opposing proof; Chase 
v. Breed, 3 Gray (Mass.) 440; Nichols v. 
Goldsmith, 7 Wend. (N. Y.) 1G0; Rippey v. 
Friede, 26 Mo. 323; Jones’ Ex’rs v. Mengel, 
1 Pa. G8. A ünited States court may ex- 
press an opinion upon the facts; Lovejoy v. 
U. S., 128 U. S. 171, 9 Sup. Ct 37, 32 L. Ed. 
389; Sorenson v. R. Co., 36 Fed. 166. In 
federal courts the trial judge may express 
his opinion on the facts, while leaving them 
to the jury; this power is not controlled by 
state statutes forbidding judges to express 
any opinion on the facts; Vicksburg & M. R. 
Co. v. Putnam, 118 U. S. 345, 7 Sup. Ct. 1, 
30 Ii. Ed. 257. It is improper to instruct 
wliich of two conflicting theories of the evi- 
dence the jury shall accept; Mitcliell v. 
State, 94 Ala. 68, 10 Soutli. 331. The pre- 
siding judge may express to the jury his 
opinion as to the weight of evidence. He 
is under no obligation to recapitulate all 
the items of the evidence, nor even all bear- 
ing on a single question; Allis v. U. S., 155 
U. S. 117, 15 Sup. Ct. 36, 39 L. Ed. 91. 

Failure to give instructions not asked 
for is not error; Winn v. State, S2 Wis. 571, 
52 N. W. 775; People v. Ahern, 93 Cal. 51S, 
29 Pac. 49; Mead v. State, 53 N. J. L. 601, 
23 Atl. 264; Small v. Williams, 87 Ga. G81, 
13 S. E. 589. A request to charge is prop- 
erly refused though embodying correct prin- 
ciples, where there is no evidence to support 
it; Bostic v. State, 94 Ala. 45, 10 South. 
G02; Com. v. Cosseboom, 155 Mass. 298, 29 
N. E. 463; Page v. Alexander, 84 Me. 84, 24 
Atl. 584; Frost v. Lumber Co., 3 Wash. 241, 
2S Pac. 354, 915; Everitt v. Walker, 109 N. 
C. 132, 13 S. E. SG0; Guernsey v. Greenwood, 
88 Ga. 44G, 14 S. E. 709; Floyd v. Efron, 66 
Tex. 221, 18 S. W. 497; Kitchen v. McClos- 
key, 150 Pa. 376, 24 Atl. G8S, 30 Am. St. Rep. 
811; New York & C. Mining Co. v. Fraser, 
130 U. S. Gll, 9 Sup. Ct. GG5, 32 L. Ed. 1031; 
City of Roek Island v. Cuinely, 126 111. 408, 
18 N. E. 753; Spoonemore v. State, 25 Tex. 
App. 358, 8 S. W. 2S0. A request to charge 
may be disregarded when the court has al- 
ready fully instructed the jury on the point. 
The court should refuse to eharge upon a 
purcly hypothetical statoment of facts cal- 
eulated to mislead the jury; White v. Van 
Horn, 159 U. S. 3, 15 Sup. Ct. 1027, 40 L. 
Ed. 55. A judge is not bound to charge a 
jury in the exact words proposed to him by 
connsel, aiul there is no error if he instructs 
the jury correctly and substantially covers 
the relevant rules of law suggested; Cun- 
ningham v. Springer, 204 U. S. G47, 27 Sup. 
Ct. 301, 51 L. Ed. 6G2, 9 Ann. Cas. 897. 

Erroneous instructions in matters of law 
which might have influenced the jury in 


forming a verdict are a cause for a new 
trial; Lane v. Crombie, 12 Pick. (Mass.) 177; 
West v. Anderson, 9 Conn. 107, 21 Am. Dee. 
737; Doe v. Paine, 11 N. C. 64, 15 Ain. Dec. 
507; even though on hypothetical questions; 
Etting v. Bank, 11 Wheat. (U. S.) 59, 6 L. 
Ed. 419; Yarborough v. Tate, 14 Tex. 4S.3; 
People v. Roberts, 6 Cal. 214; on which no 
opinion can be required to be given; Jor- 
dan v. James, 5 Ohio, S8; Mitchell v. Mitch- 
ell, 11 Gill & J. (Md.) 388; Poilard v. Teel, 
25 N. C. 470; Smith v. Sasser, 50 N. C. 3SS; 
Dunlap v. Robinson, 28 Ala. 100; Whitaker 
v. Pullen, 3 Ilumphr. (Tenn.) 466; Nicholas 
v. State, 6 Mo. 6; Whitney v. Goin, 20 N. 
H. 354; Hammat v. Russ, 16 Me. 171; Miller 
v. Gorman, 5 Blackf. (Ind.) 112; McDaniel 
v. State, 8 Smedes & M. (Miss.) 401, 47 Am. 
Dec. 93; Hicks’ Adm’x v. Bailey, 16 Tex. 
229; Raver v. Webster, 3 Ia. 509, GG Am. 
Dec. 9G; McDougald v. Bellamy, 18 Ga. 411; 
but the rule does not apply where the in- 
structions could not prejudice the cause ; 
Johnson v. Blackman, 11 Conn. 342; U. S. v. 
Wright, 1 McLean, 509, Fed. Cas. No. 16,775; 
Rhett v. Poe, 2 How. (U. S.) 457, 11 L. Ed. 
338. See Miller v. State, 3 Wvo. 657, 29 
Pac. 130. Any decision or declaration by 
the court upon the law of the case, made 
in the progress of the cause, and by whicli 
the jury are influenced and the counsel con- 
trolled, is considered within the scope and 
mcaning of the term “instructionsIlil- 
liard, New Trials 255. 

Where on a trial for murder defendant’s 
counsel asks the eourt to give its charge in 
writing, and after compiying it gives orally 
other and additional charges, It is cause for 
new triai; Willis v. State, S9 Ga. 1SS, 15 S. 
E. 32. 

When an instruction to the jury embodles 
several propositions of law, to some of which 
there are no objections, the party objecting 
must point out specifically to the trial court 
the part to wliich he objects, in order to 
avail himself of the objection; Baltimore & 
P. R. Co. v. Mackey, 157 U. S. 72, 15 Sup. 
Ct. 491, 39 L. Ed. 624. 

“But no charge delivered by a trial court 
is to be judged by the same standards as a 
statement of law carefully elaborated and 
deliberately pronounced by a court of ai>- 
peals, sitting in banc, It serves a very dif- 
ferent oflice. It is to call the altention of 
twelve men unfamiliar with legal distinc- 
tions to whatever is necessary and proper 
to guide them to a right decision iu a par- 
ticular case, and to nothing more. To make 
almost any rule of law intelligible to the 
ordinary juror, it must be expressed in a 
few words. Qualifications and exceptions 
which the case does not call for are worse 
tliau useless, and those which are requisite it 
may be better to supply later, by a separate 
statement. A charge must be taken as a 
whole in determiniug its natural effecL” Per 
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Baldwin, J., in Sturdevant’s Appeal, 71 
Conn. 392, 42 Atl. 70. 

See Thompson, Charging Jurics. 

CHARGEABLE. This word in its ordi- 
nary acceptation, as applicable to the im- 
position of a duty or burden, sisrnifies capa- 
ble of being charged, subject, or liable to be 
charged, or proper to be chargcd, or legally 
liable to be charged. Walbridge v. Wal- 
bridge, 46 Vt. 625. 

CHARGÊ D’AFFAIRES. CHARGÊ DES 
AFFAIRES. In International Law. The ti- 

tle of a diplomatic representative or minister 
of an inferior grade, to whose care are con- 
fided the affairs of his nation. The term is 
usually applied to a secretary of legation or 
other person in charge of an embassy or 
legation during a vacancy in tlie office or 
temporary absence of the ambassador or 
minister. 

He has not the title of minister, and is gen- 
erally introduced aud admitted through a 
verbal presentation of the minister at his 
departure, or through letters of credence 
addressed to the minister of state of the 
court to which he is sent. He has the es- 
sential rights of a minister; 1 Kent 39, n.; 
Du Pont v. Pichon, 4 Dall. (U. S.) 321, 1 L. 
Ed. 851. The term chargê des affaires is 
sometimes restricted to a chargê d’affaires 
ad interim , who is not accredited from one 
Foreign Office to another, but who is rnere- 
ly in temporary charge of the affairs of the 
mission. 

CHARGES. The expenses which have 
been incurred in relation either to a trans- 
action or to a suit. Thus, the charges in- 
curred for his benefit must be paid by a 
hirer; the defendant must pay the charges 
of a suit. In relation to actions, the term 
includes something more than the costs, tech- 
nically so called. 

CHARITABLE USES, CHARITIES. Gifts 
to general public uses, whicli may extend to 
the rich as well as the poor. Camden, Ld. 
Ch. in Ambl. 651; adopted by Kent, Ch., 
Coggeshall v. Pelton, 7 Johns. Ch. (N. Y.) 
294, 11 Am. Dec. 471; Lyndhurst, Ld. Ch., 
in 1 Ph. Ch. 191; and U. S. Supreme Court 
in Perin v. Carey, 24 How\ (U. S.) 506, 16 
L. Ed. 701; Bisp. Eq. § 124; Franklin v. 
Armfield, 2 Sneed (Tenn.) 305. 

Gifts to such purposes as are enumerated 
in the act 43 Eliz. c. 4, or which, by anal- 
ogy, are deemed within its spirit or inteud- 
ment. Boyle, Char. 17. 

Such a gift was defined by Mr. Binney to 
be “whatever is given for the love of God 
or for the love of your neighbor, in the 
catholic and universal sense—given from 
these motives, and to these ends—free from 
the stain or taint of every consideration 
that is personal, private, or selfish.” Vidal 
v. Girard, 2 How. (U. S.) 128, 11 L. Ed. 205; 
approved in Price v. Maxwell, 28 Pa. 35, and 


Ould v. Ilospital, 95 U. S. 311, 24 L. Ed. 
450. 

Lord MacXaghten said in [1S91] A. C. 531: 
Charity in its legal sense comprises four 
principal divisions: trusts for the relief of 
poverty, trusts for the advancement of edu- 
cation, trusts for the advancement of relig- 
ion, and trusts for other purposes beneficial 
to the community not falling under any of 
the preeeding heads. 

They had their origin under the Christian dispen- 
sation, and were regulated by the Justinian Code. 
Code Just. i. 3, De Episc. et Cler.; Domat, b. 2, t. 2, 

§ G, 1, b. 4, t. 2, § 6, 2; 1 Eq. Cas. Abr. 96; Mr. Bin- 
ney’s argument on the Girard will, p. 40; Chastel 
on the Charity of the Primitive Churches, b. 1, c. 2, 
b. 2, c. 10; Codex, donationem piarum, passim. 
Under that system, donations for pious uses which 
had not a regular and determined destination were 
liable to be adjudged invalid, until the edicts of 
Valentinian III. and Marcian declared that legacies 
in favor of the poor should be maintained even if 
legatees were not designated. Justinian completed 
the work by sweeping all such general gifts into the 
coffers of the church, to be administered by the 
bishops. The doctrine of pious uses seems to have 
passed directly from the civil law into the law of 
Eogland; ’ Inglis v. Sailor’s Snug Harbor, 3 Pet. 
(U. S.) 100, 139, 7 L. Ed. 617 ; Howe, Studies in the 
Civil Law 68. It would seem that, by the English 
rule before the statute, general and indefinite trusts 
for charity, especially if no trustees were provided, 
were invalid. If sustainable, it was under the king’s 
prerogative, exercising in that respect a power 
analogous to that of the ordinary in the disposition 
of bona vacantia prior to the Statute of Distrihu- 
tions; F. Moore 8S2, 890; Duke, Char. Uses 72, 362; 

1 Vern. 224, note; 1 Eq. Cas. Abr. 96, pl. 8 ; 1 Ves. 
Sen. 225; Hob. 136; Chitteqden v. Chittenden, 1 Am. 
L. Reg. 545. The main purpose of the stat. 43 Eliz. 
c. 4 was to define the uses which were charitable, 
as contradistinguished from those which, after the 
Reformation in England, were deemed superstitious, 
and to secure their application; Shelf. Mortm. 89, 
103. The objects enumerated in the statute were, 
“Relief of aged, impotent and poor people; mainte- 
nance of sick and mairaed soldiers and mariners, 
schools of learning, free schools and scholars in 
universities; repairs of bridges, ports, havens, 
causeways, churches, seabanks and highways; edu- 
cation and preferment of orphans, relief, stock or 
maintenance for houses of correction; marriage of 
poor maids; supportation, aid and help of young 
tradesmen, handicraftsmen and persons decayed; 
relief or redemption of prisoners or captives; aid or 
ease of any poor inhabitants concerning payments 
of fifteens, setting out of soldiers, and other taxes.” 

Subsequently it appears that this statute, as a 
mode of proceeding, fell into disuse, although un- 
der its infiuence and by its mere operation many 
charities were upheld which would otherwise have 
becn void ; Shelf. Mortm. 378, 379, and notes ; Galle- 
go’s Ex’rs v. Attorney General 3 Leigh (Va.) 470, 24 
Am. Dec. 650; Nelson, Lex Test. 137; Boyle, Char. 
18 et seq.; 1 Burn, Eccl. Law, 317 a. Under this 
statute, courts of chancery are empowered to ap- 
point commissioners to superintend the application 
and enforcement of charities; and if, from any 
cause, the charity cannot be applied precisely as the 
testator has declared, such courts exercise the pow- 
er in some cases of appropriating it, according to 
the principles indicated in the devise, as near as 
they can to the purpose expressed. And this is 
called an application cy pres; 3 Washb. R. P. 514. 
See Cy Pres. 

There is no need of any particular per- 
sons or objects being specified; the general- 
ity and indefiniteness of the object con- 
stitutiug the charitable character of the do- 
nation; Bovle, Char. 23. A charitable use, 
when neither law nor public policy forbids, 
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467, 21 L. R. A. 454; Minns v. Billings. 1S3 


may be api>liecl to almost anytbing that 
tends to promote the well-doing and well-be- 
Ing of man; Perry, Trusts, § GS7. 

They embrace gifts to the poor of every 
class, including poor relations, where the 
intention is manifest; Sooban v. City of Thil- 
adelphia, «33 Pa. 9; Franklin v. Armfield, 2 
Sneed (Tenn.) 305; Trustees of Dartmouth 
College v. Woodward, 4 Wheat. (U. S.) 51S, 
4 L. Ed. 629; Allen v. McKean, 1 Sumn. 270, 
Fed. Cas. No. 229; Chapin v. School District 
No. 2, «35 N. II. 445; 7 Ch. D. 714; for the 
poor of a county, “who by tinielj’ assistance 
may be kcpt from being carried to the poor 
house;” State v. Griflith, 2 Dcl. Ch. 392; 
Oriffith v. State, id. 421; for the poor, though 
the distribution of the fund is private and 
to private persons; Bullard v. Chandler, 149 
Mass. Cv32, 21 N. E. 951, 5 L. R. A. 104; for 
every description of eollege and scliool; 
Stevens v. Shippen, 2S N. J. Eq. 4S7; City 
of Cincinnati v. McMicken, C Ohio C. C. 1SS; 
Dodge v. Williams, 46 Wis. 70, 1 N. W. 92, 
50 N. W. 1103; Bedford v. Bedford’s Adm’r, 
99 Ky. 273, 35 S. W. 926; Ilandley v. Palm- 
er, 103 Fed. 39, 43 C. C. A. 100; Ilowe v. 
Wilson, 91 iWo. 45, 3 S. W. 390, 60 Am. Rep. 
226 (that the state provides free education 
for children will not render a private be- 
quest for the same purpose void; Tineher v. 
Arnold, 147 Fed. 665, 77 C. C. A. 619, 7 L. 
R. A. (N. S.) 471, S Ann. Cas. 917); to all 
institutions for the advancement of the 
Christian religion; Alexander v. Slavens, 7 

B. Monr. (Ky.) 351; Gibson v. Armstrong, 
7 B. Monr. (Ky.) 4S1 ; White v. Attorney 
General, 39 N. C. 19, 44 Am. Dec. 92; Ap- 
lieal of Domestic & Foreign Missionary So- 
eiety, 30 Pa. 425; to all churclie?; Inhabitants 
of Princeton v. Adarns, 10 Cush. (Mass.) 129; 
In Case of St. Mary’s Chnreh, 7 S. & R. 
(Pa.) 559; Jolinson v. Mayne, 4 Ia. 1S0; 
Conkliu v. Davis, 63 Conn. 377, 2S Atl. 537; 
foreign missions; Kinney v. Kinney’s ExT, 
SC Ky. 610, 6 S. W. 593; for the education of 
two young men for all coming time for the 
Christian ministry; Field v. Seminary, 41 
Fcd. 371; the advancement of Christianity 
among the infidels; 1 Ves. Jr. 243; the bene- 
fit of ministers of the gospel; Trustees of 
Cory Universalist Society at Sparta v. Beat- 
ty, 28 N. J. Eq. 570; for distrihuting Bibles 
and religions tracts; Winslow v. Cummings, 
3 Cush. (Mass.) 35S; Pickering v. Shotwell, 
10 Pa. 23; chapels, hospitals and orphan 
asylums; Soohan v. City of Philadelplua, 33 
Pa. 9; Fink v. Fink’s ExT, 12 La. Ann. .301, 
Attorney General v. Society, S Rich. Eq. (S. 

C. ) 190; Second Religious Society of P.ox- 
ford v. Harriman, 125 Mass. 321; even when 
discrimination is made in favor of members 
of one religious denomination ; Burd Orplum 
Asylum v. School District, 90 Pa. 21; Trus- 
tees v. Guthcrie. SC Va. 125, 10 S. E. 31S, G 
L. R. A. .321; dispensaries; Beekman v. Peo- 
ple, 27 Barb. (N. Y.) 260; pnblic librarics; 
Crerar v. Williams, 145 111. G25, 34 N. E. 


Mass. 126, 66 N. E. 593, 5 L. R. A. (N. S.) 
6S6, 97 Am. St. Rep. 420; and the like; Sliot- 
well v. Mott, 2 Sandf. ('h. (N. Y.) 46; Jack- 
son v. Pliillips, 14 Allen (Ma«) 5,39; 2 Sim. 
& S. .>94; 7 II. L. Cas. 124; frlendly societits; 
32 Ch. D. 158: the Salvation Armv; 34 Ch. 
D. 52S; edueational trusts; [ivjr,] l Ch. .367; 
a voluuteer corps; [1S94] 3 Ch. 265; for th<* 
furtherance of the princlples of food reform 
as advocated hy certain named vegctarian 
societies ; [1S9S] 1 Ir. R. 431; 21 T. L. R. 
295; any religious society; [1893] 2 ("h. 41 
(but not a Dominican convent, for the pro- 
motion of private pra.ver by its own mem- 
bers; id. 51); a society for the prevention of 
cruelty to animals; Minns v. Billings, is:i 
Muss. 126, C6 N. E. 593, 5 L. R. A. (N. S.) 
CS6, 97 Am. St. Rep. 420 (but not for tlie 
maintenance of animals; so nlso 35 C. C. 
R. 545); 41 Ch. D. 552; [1S95] 2 Ch. 501; a 
drinking fountain for Iiorses; In re E<tate 
of Graves, 242 111. 23, S9 N. E. 672. 24 L. IL 
A. (N. S.) 2S3, 134 Am. St. Rep. 302, 17 Ann. 
Cns. 137; to repair a sea dyke; 38 Ch. D. 
507; to provide a scholarship; [1895] 1 Ch. 
4S0; to repair a churchyard; .33 Ch. D. 187: 
to form a fund for pensioning old and worn- 
out clerks of a certain firm ; 4S W. R. 300; 
to recompense such persons as shall an- 
nually ring a peal of bells in a designated 
parish to commomorate tbe restoration of 
the monarchy to England; [1906] 2 Ch. 1S4; 
to establish a cemeterj’; Ilunt v. Tolles, 75 
Vt. 4S, 52 Atl. 1042; or maintain one; Rol- 
lins v. Merrill, 70 N. II. 430, 4S Atl. 10SS 
(cotitra , In re Corle, 61 N. J. Eq. 409, 4S 
Atl. 1027) ; (bnt not to repair a tomb ; L. R. 
4 Eq. 521; Kelly v. Nichols, 1S R. I. 62, 
25 Atl. S40, 19 L. R. A. 413; nor to erect 
a monnment to a parent; 35 C. C. R. 505; 
nor to keep a testator’s clock in repair; 
Kelly v. Nichols, 17 R. I. 306, 21 Atl. 906; 
nor for the purpose of cleaning a painting 
every four years; 70 L. J. Ch. 42; uor to en- 
couragc sport; [1S95] 2 Ch. 619; nor a be- 
quest to general public purposes; Cresson’s 
Ai>peal, 30 Ba. 437; as supplyiug water or 
ligbt to towns, building roads and bridges. 
keeping them in repair. etc.; Town of Ham- 
den v. Riee, 24 Conn. 350;) and to the ad- 
vancemont of religion and other cliaritablo 
purposes general in tbeir character; Dorby v. 
Dorby, 4 II. I. 414; Fink v. Fink’s Ex’r, 12 
La. Ann, 301; Ilullman v. Iluncomp, 5 Okio 
St. 237; Brendle v. German Reformcd Con- 
gregation. 33 l*a. 415; Bethlehem BorougLi 
v. Fire Co., S1 Ba. 445; Lewis’ Estate, 152 
Fa. 477, 25 Atl. S7S; Swoeney v. Sampson. 5 
Ind. 465; L. R. 10 Eq. 216; L. R. 1 Kq. 585; 
L. R. 4 Ch. App. 309; L. R. 20 Eq. 4S3 ; 
Ilolmes v. Coates. 150 Mass. 226. 34 N. E. 
190; Iladden v. Dandy, 51 N. J. Eq. 154, 26 
Atl. 401. 32 L. R. A. 625; [1S93] 2 Ch. 41; 
Union Bac. R. Co. v. Artist. 60 Fcd. 365, 9 
C. C. A. 14, 23 L. R. A. 581; Tudor, Char. 
Tr.; or a devise may be made to a municipal 
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corporation for charitable uses; Vidal v. Gir- 
ard, 2 How. (U. S.) 128, 11 L. Ed. 205; Bark- 
ley v. Donnelly, 112 Mo. 561, 19 S. W. 305; 
Skinner v. Harrison Tp., 116 Ind. 139, 1S N. 
E. 529, 2 L. R. A. 137; and a city may re- 
fuse to accept such a bequest; Dailey v. City 
of New Haven, 60 Conn. 314, 22 Atl. 945, 14 
L. R. A. 69. 

In determining whether or not a gift is 
charitable, courts will consider the nature of 
the gift, rather than the motives of the do- 
nor; In re Smith’s Estate, 181 Pa. 109, 37 Atl. 
114. 

When a testator creates a trust which is 
invalid because it is one which the law will 
not permit to be carried out, the trust fails; 
Fairchild v. Edson, 154 N. Y. 199, 48 N. E. 
541, 61 Am. St. Rep. 609; Jackson v. Phil- 
lips, 14 Allen (Mass.) 539; Campbell’s Heirs 
v. McArthur, 4 N. C. 557; State v. Griffith, 2 
Del. Ch. 392; Zeisweiss v. James, 63 Pa. 465, 
3 Am. Rep. 558; De Carnp v. Dobbins, 31 
N. J. Eq. 071. 

A bequest for a religious purpose is prima 
facie a bequest for a charitable purpose; 
[1S93] 2 Ch. 41. In England bequests for 
masses for the repose of the testator’s soul 
are void as being for superstitious useè; 2 
Drew. 417; 2 Mvl. & K. 684. In the United 
States they have been held good charitable 
trusts; Petition of Schouler, 134 Mass. 426; 
Appeal of Seibert, 1S W. N. C. (Pa.) 276; 
Iloeffer v. Clogan, 171 111. 462, 49 N. E. 527, 
40 L. R. A. 730, 63 Am. St. Rep. 241. In New 
York, though they were held charitable, they 
were held void for want of a specific legatee; 
Ilolland v. Alcock, 10S N. Y. 312, 16 N. E. 
305, 2 Am. St. Rep. 420; Gilman v. McArdle, 
99 N. Y. 451, 2 N. E. 464. In Alabama the 
gift was held not charitable; Festorazzi v. 
Church, 104 Ala. 327, 18 South. 394, 25 L. R. 
A. 360, 53 Am. St. Rep. 48; so in California; 
In rc Lennon’s Estate, 152 Cal. 327, 92 Pac. 
S70, 125 Am. St. Rep. 58, 14 Ann. Cas. 1024. 
Such a bequest was upheld, not as a charity, 
but as an expenditure directed bv the tes- 
tator for services rendered to him; Moran v. 
Moran, 104 Ia. 216, 73 N. W. 617, 39 L. R. A. 
204, 65 Am. St. Rep. 443. It is upheld, not 
as a charitable, but as a religious use; Ap- 
peal of Rhymer’s, 93 Pa. 142, 39 Am. Rep. 
736. Money given by his followers to the 
founder of a church constitutes a trust fund; 
Holmes v. Dowie, 148 Fed. 634. If given “for 
poor souls,” it is a public charity, not heing 
restricted to designated persons; Ackerman 
v. Fichter (Ind.) 101 N. E. 493. 

In Ireland gifts for rnasses are generally 
held good charitable bequests; Ir. R. 2 
Eq. 321. They were held not to be bequests 
for auy purpose merely charitable, within 
the exception of a statute imposing a legacy 
duty; 11 Ir. R. 10 C. L. 104; 21 L. R. Ir. 
4S0. Such a bequest was held not to be an 
attempt to create a perpetuity; 21 L. R. Ir. 
13S; but that it is such was held in 25 L. R. 
Ii. 38S; [1S96] 1 Ir. 418; and that the gift 


was void for the want of a definite cestui que 
trust was held in Ir. R. 11 Eq. 433. 

A charitable devise may becorne void for 
unccrtainty as to the beneficiary; Society of 
tlie Most Precious Blood v. Moll, 51 Minn. 
277, 53 N. W. 648; Brennan v. Winkler, 37 
S. C. 457, 16 S. E. 190; Yingling v. Miller, 77 
Md. 104, 26 Atl. 491; Johnson v. Johnson, 
92 Tenn. 559, 23 S. W. 114, 22 L. R. A. 179, 36 
Am. St. Rep. 104; Simmons v. Burrell, 8 
Misc. 3S8, 28 N. Y. Supp. 625. The decision 
that the appropriation for the World’s Co- 
lumbian Exposition was a charitable use; U. 
S. v. Exposition, 56 Fed. 630; was reversed 
by the circuit court of appeals, which held 
that, being made for the benefit of a local 
corporation, it did not constitute a charitable 
trust, although aidiug a great public enter- 
prise; World’s Columbian Exposition v. U. 
S., 56 Fed. 654, 6 C. C. A. 5S. 

When the purposes of a charity may be 
best sustained by alienating the specific prop- 
erty bequeathed and investing the proceeds 
in a different manner, a court of equity has 
jurisdiction to direct such sale and invest- 
ment, taking care that no deviation of the 
gift be permitted; City of Newark v. Stock- 
ton, 44 N. J. Eq. 179, 14 Atl. 630; Peter v. 
Carter, 70 Md. 139, 16 Atl. 450. 

Charities in England were formerly in- 
terpreted, sustained, controlled, and applied 
by the court of chancery, in virtue of its 
general jurisdiction in equity, aided by the 
stat. 43 Eliz. c. 4 and the prerogative of the 
crown ; the latter being"exercised by the lord 
chancellor, as the delegate of the sovereign 
acting as parens patrice; Spence, Eq. Jur. 
439, 441; Bartlet v. King, 12 Mass. 537, 7 
Am. Dec. 99. The subject has since been 
regulated by various statutes; the Charitable 
Trusts Act of 1S53, 16 & 17 Vict. c. 137, 
amended by various subsequent acts d.own to 
1S94; Tud. Char. Tr. part iii.; 3d ed. By 
the Toleration Act, 1 Wm. & M. c. 18, chari- 
table trusts for promoting the^religious opin- 
ions of Protestant Dissenters have been held 
valid; 2 Ves. Sen. 273. Roman Catholics 
share in their henefits; 2 & 3 Will. IV. c. 
115; and Jews, by 9 & 10 Vict. c. 59, § 2. 

The weight of judicial authority in Eng- 
land was in favor of the doctrine which, as 
will be seen, prevails in this country, that 
equity exercised an inberent jurisdiction over 
charitable uses independently of the statute 
of Elizabeth; that the statute did not create, 
but was in aid of, the jurisdiction. In sup- 
port of this conclusion are found such judges 
as Ld. Ch. Northington, in 1 Eden 10; Amb. 
351; Sir Jos. Jekyll, in 2 P. Wms. 119; Ld. 
Ch. Redesdale, in 1 Bligh 347; Ld. Ch. Hard- 
wicke, in 2 Ves. Sr. 327; Ld. Keeper Finch, 
in 2 Lev. 167; Ld. Ch. Sugden, in 1 Dr. & W. 
258; Ld. Ch. Somers, in 2 Vern. 342; Ld. 
Ch. Eldon, in 1 Bligh 35S, and 7 Ves. 36; 
Wilmot, C. J., in Wilmot’s Notes 24; Ld. 
Ch. Lyndhurst, in Bligh 335; and Sir John 
Leach, in 1 Myl. & K. 376. 
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The stat. 43 Eliz. c. 4 lias not been re- 
enacted or strictly followed in the United 
States. In some states it has been adopted 
by usage; but, with several striking excep- 
tions, the decisions of the Euglish Chancery 
upon trusts for charity have furnished the 
rule of adjudication in our courts, without 
particular reference to the fact that the most 
remarkable of them were only sustainable 
under the peculiar construction given to cer- 
tain phrases in the statute; Boyle, Char. 1S. 
The opiniou prevailed extensively in this 
country that the validity of charitable en- 
dowments and the jurisdiction of courts of 
equity in such cases depended upon that 
statute. In the case of the Baptist Associa- 
tion v. Hart, 4 Wheat (U. S.) 1, 4 L. Ed. 
490, the court adopted that view and accept- 
ed the conclusion that there was at eommon 
law no jurisdiction of charitable uses exer- 
cised in chancery, although in afterwards re- 
viewiug that decision an effort was made to 
distinguish the case by the two fcatures that 
such cases are not recognizcd by the law of 
Virginia, wherc it arose, and that it was a 
donation to trustees incapabie of taking, with 
beneficiaries uncertain and indefinite; Vidal 
v. Girard, 2 How. (U. S.) 12S, 11 L. Ed. 205. 
These views were assailed in 1S33 by Bald- 
win, J. (Magill v. Brown, Bright. 34G, Fed. 
Cas. No. 8,952), in 1S35 in Burr’s Ex’rs v. 
Smith, 7 Vt. 241, 29 Am. Dec. 154, and in 
1S44 by Mr. Binney in the Girard will case 
in Vidal v. Girard, 2, IIow. (U. S.) 12S, 11 
L. Ed. 205. In that case there was furnished 
a memorandum of fifty cases extracted from 
the then recently published chancery calen- 
dars, in whicli the jurisdiction had been ex- 
ercised prior to the stat. of 43 Eliz. (2 How. 
[U. S.] 155, note) ; and although the accu- 
racy of this list was challenged by Mr. 
Webster in argument; (id. 179 note), the 
court, per Story, J., accepted it to “establish, 
in the most satisfactory and conclusive man- 
ner,” the conclusion stated. Baldwin, J., 
also enumerated forty-six cases of the en- 
forcement of such trusts indepoiulently of 
the statute; Magill v. Browu, Bright. 340, 
Fed. Cas. No. 8,952. The doctrinc was fully 
adopted by the United States suprcme court 
in the Girard will case, and has beeu since 
adhered to; Ould v. Hospital, 95 U. S. 304, 
24 L. Ed. 450. It is now concedcd as settled 
that courts of equity have an inherent and 
original jurisdiction over charities, independ- 
ent of the statute; Perry. Trusts § 694; 
Tappan v. Deblois, 45 Mc. 122; Chamhers v. 
St. Louis, 29 Mo. 543; Paschal v. Acklin, 27 
Tex. 173; State v. Griffith, 2 Del. Cli. 392; 
Griffith v. State, id . 421, 403; Kronshage v. 
Varrell, 120 Wis. 161, 97 N. W. 92S. 

In Virginia and New York, that statute, 
with all its consequenccs, seerns to have 
been repudiated; Gallego’s Ex’rs v. Attorney 
General, 3 Leigh (Va.) 450, 24 Am. Dec. G50; 
Cottman v. Grace, 112 N. Y. 299, 19 N. E. 
S39, 3 L. R. A. 145. So in North Carolina, 
Bouv.—30 


Connecticut, Maryland, and the District of 
Columbia ; McAuley v. Wilson, 1C N. C. 270, 
18 Ain. Dec. 5S7 ; Grittin v. Graham, 8 N. C. 
9G, 9 Ani. Dec. G19; Bridges v. Pleasants, 39 
N. C. 2G, 44 Am. Dec. 94; Greene v. Dennis, 
G Coun. 293, 1G Am. Dec. 5S; White v. Fisk, 
22 Conn. 31; Dashiell v. Attorney General, 
5 Ilarr. & J. (Md.) 392, 9 Am. Dcc. 572; id., 
C Ilarr. & J. (Md.) 1; Wilderman v. Balti- 
more, 8 Md. 551; Ilalsey v. Church, 75 Md. 
275, 23 Atl. 7S1; Ould v. Hospital, 95 U. S. 
304, 24 L. Ed. 450. In Georgia. Ulinois, Iudi- 
ana, Iowa, Kentucky, Massachusetts, Rhode 
Island, Vermont, and perhaps some other 
states, the Engiish rule is acted on ; MeCord 
v. Ochiltree, 8 Blackf. (Ind.) 15; Baptist 
Ohurch v. Church, 1S B. Monr. (Ky.) G35; 
Beall v. Fox, 4 Ga. 404; Going v. Ernery, 10 
Pick. (Mass.) 107, 2G Am. Dec. G45; Derby 
v. Derby, 4 R. I. 414; Fink v. Fink’s Ex’r, 12 
La. Ann. 301; Burr’s Ex’rs v. Smith, 7 Vt. 
241, 29 Am. Dec. 154; Trustees of Phila- 
delphia Baptist Ass’n v. Hart’s Ex’rs, 4 
Wheat. (U. S.) 1, 4 L. Ed. 499; Vidal v. 
Girard’s Ex’rs, 2 How. (U. S.) 127, 11 L. Ed. 
205; Perin v. Carey, 24 IIow. (U. S.) 4G5, 
1G L. Ed. 701; Crerar v. Williams, 145 111. 
625, 34 N. E. 4G7, 21 L. R. A. 454. See Gil- 
man v. Hamilton, 1G 111. 225; Dickson v. 
Montgomery, 1 Swan (Tenn.) 348. While 
not in forcc as a statute in Peunsylvania, it 
is embodied as to its principles iu the com- 
mon law of that state; Fire Ins. Patrol v. 
Boyd, 120 Pa. G24, 15 Atl. 553, 1 L. R. A. 417, 
G Am. St. Rep. 745; Dulles’s Estate, 21S Pa. 
162, G7 Àtl. 49, 12 L. R. A. (N. S.) 1177. 
Connecticut has a substitute statute for that 
of 43 Eliz., passcd in 1GS4, which is more 
strict thau the English law in that it re- 
quires certainty in the persou to be beuefited 
or at least a certain and definite class of 
persons, with an ascertained mode of select- 
ing them ; Adge v. Smith, 44 Conu. GO, 26 
Am. Rep. 424. 

It is said that cliaritable uses are favorites 
with courts of equity; the construction of 
all instrumeuts, wlien they are concerncd, is 
liberal in their behalf; Ould v. Ilospital, 95 
U. S. 313, 24 L. Ed. 450; and even the rule 
against perpetuities is relaxed for tlieir bene- 
fit; id.; [1S91J 3 Ch. 252; Woodruff v. 
Marsh, 63 Conu. 125, 2G Atl. S4C, 3S Am. St. 
Rep. 346; Bisph. Eq. *§ 133; Periu v. Carey. 
24 IIow. (U. S.) 495, 1G L. Ed. 701; Brown 
v. Baptist Society, 9 R. I. 177 ; contra , Bas- 
eom v. Albertson, 34 N. Y. 5S4. See also 
Gray, Pcrp. § 5S9. But if a gift to cbarity is 
made to depend on a condition preeedent, the 
event must occur within the rule against 
perpetuities ; [1891] 3 Cli. 265; exccpt where 
tlie event is the divestlug of another charity; 
[1.S91] 3 Ch. 252. 

An immediate gift to charity is valid, al- 
though tbe particular application of thc fund 
directed by the will may not of necessity take 
effeet within any assignable limit of time, or 
may never take effect at all, except on the 
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occurrence of events in tlieir essence con- 
tingent and uncertain; while on the other 
hand, a gift in trust for charity which is 
conditional upon a future and uncertain 
event is subject to the same rules as any 
other estate depending on its coming into 
existence upon a condition precedent; 74 L. 
J. Ch. £54; [1905] 1 Ch. (3G9, 92 L. T. 715. 

A gift may be made to a charity not in esse 
at the time; id.; Perry, Trusts § 73G; Dodge 
v. Williams, 4G Wis. 70, 1 X. W. 92, 50 N. W. 
1103. See Eooth v. Baptist Church, 12G N. 
Y. 215, 28 N. E. 238; Ilayes v. Pratt, 147 U. 
S. 557, 13 Sup. Ct. 503, 37 L. Ed. 279. And a 
gift for speeific charitable purposes will not 
fail for want of trustees; Sears v. Chapman, 
158 Mass. 400, 33 N. E. 604, 35 Am. St. Rep. 
502; Municipality of Ponce v. Rornan Cath- 
olic Apostolic Church, 210 U. S. 29G, 28 Sup. 
Ct. 737, 52 L. Ed. 10G8. See Dammert v. 
Osborn, 140 N. Y. 30, 35 N. E. 407. 

Generally, the rules agaiust accumulations 
do not apply ; Perry, Trusts § 73S; Odell v. 
Odell, 10 Allen (Mass.) 1; City of Philadel- 
phia v. Girard’s lleirs, 45 Pa. 9, 84 Am. Dec. 
470; as accumulations for charity, for a 
longer period than is allowed by the rule 
against perpetuities will be upheld; Brig- 
ham v. Ilospital, 126 Fed. 79G; St. Paul’s 
Church v. Attorney General, 104 Mass. 188, 
41 N. E. 231. A bequest of rnoney to be 
accumulated until the fund, with any addi- 
tions from other sources, should sudice to 
pay the state debt, was held void as exceed- 
iug the limitatiou of the rule against remote- 
ness and accumulations; Russell v. Trust 
Co., 171 Fed. 161. 

Where there is no trustee appointed or 
none capaule of acting, the trust will be sus- 
tained, and a trustee appointed ; 3 Hare 191; 
Inglis v. Sailor’s Snug Harbor, 3 Pet. (U. S.) 
99, 7 L. Ed. 617. In New York a certain 
designated beneficiary was essential to the 
creation of a valid trust and the cy pres doc- 
trine formerly was not accepted; see Power 
v. Cassidy, 79 N. Y. 602, 35 Am. Rep. 550, 
said to reach the limit of uncertainty in that 
state, and In re OTIara’s Will, 95 N. Y. 41S, 
47 Arn. Rep. 53, and Holland v. Alcock, 108 
N. Y. 312, 1G N. E. 305, 2 Am. St. Rep. 420, 
commenting on that case and reasserting the 
general rule in New York as stated; Tilden 
v. Green, 130 N. Y. 29, 28 N. E. SSO, 14 L. R. 
A. 33, 27 Am. St. Rep. 487; a bequest in 
which the benefieiary is not designated and 
the selection thercof is delegated to trustees 
with complete discretionary power was held 
invalid, and the uncertainty as to beneficia- 
ries eould not be cured by anything done by 
the trustees to execute it; id. 

But by New l r ork Laws of 1893, c. 701, it 
is provided that if in au instrument creating 
a gift, grant, devise, or bequest there is a 
trustee named to execute the saine, the legal 
title to the property shall vest in such trus- 
tee, and if no trustee be named, the title 
shall vest in the supreme court; Bowman v. 


Domestic & Foreign Missionary Society, 182 
N. Y. 498, 75 N. E. 535 ; Allen v. Stevens, 161 
N. Y. 122, 55 N. E. 568. The effect of this 
act is to restore the ancient doetrine of char- 
itable uses and trusts as a part of the laws 
of New York; id.; to confer all power over 
charitable trusts and trustees on the supreme 
court and to require the attorney general to 
represent the beneficiaries in cases within 
the statute as was the practice in England; 
Rothschild v. Goldenberg, 58 App. Div. 499, 
G9 N. Y. Supp. 523. 

A testamentary gift for a charity to an un- 
incorporated association afterwards incor- 
porated is sometimes sustained; as when 
the devise does not vest until after the incor- 
poration; Plymouth Soc. of Milford v. Hep- 
burn, 57 Hun 161, 10 N. Y. Supp. 817; but 
otherwise the incapaeity to take cannot be 
cured by subsequent incorporation or amend- 
ment; Lougheed v. Dykeman’s Baptist 
Church and Soc„ 129 N. Y. 211, 29 N. E. 249, 
14 L. R. A. 410 and note. A devise to a 
charity, however, is held valid where future 
incorporation is provided for or contem- 
plated ; id.; Field v. Theological Seminary, 
41 Fed. 371; Trustees of Storrs Agricultural 
School v. Whituey, 54 Conn. 342, 8 Atl. 141; 
Miller v. Chittenden, 4 Ia. 252; Swasey v. 
Bible Soc., 57 Me. 523; Burrili v. Boardman, 
43 N. Y. 254, 3 Am. Rep. 694; Kiunaird v. 
Miller’s Ex’r, 25 Gratt. (Va.) 107. Under 
the civil law, a similar rule seems to have 
prevailed, and gifts for pious uses might be 
made to a legal entity to be established by 
the state after the testator’s death ; Mack- 
eldy, Civ. Law § 157; Inglis v. Sailor’s Snug 
Harbor, 3 Pet. (U. S.) 100, 7 L. Ed. 617; 
Milue’s Heirs v. Milne’s Ex’rs, 17 La. 46; 
Ilowe, Studies in the Civil Law G8. 

A legacy to a corporation for general cor- 
porate purposes is in some cases held to 
create a trust; De Camp v. Dobbins, 29 N. 
J. Eq. 3G; 1 Dr. & War. 258; President, etc., 
of Harvard College v. Society, 3 Gray 
(Mass.) 2S0; in others not a trust but a 
gift with conditions annexed as to its ex- 
penditure; Woman’s Foreign Missionary So- 
eiety of Methodist Episcopal Church v. Mitch- 
ell, 93 Md. 199, 48 Atl. 737, 53 L. R. A. 711; 
In re Griffin’s Will, 167 N. Y. 71, 60 N. E. 
2S4; Bird v. Merklee, 144 N. Y. 544, 39 N. 
E. 645, 27 L. R. A. 423. 

A gift to a perpetual institution not char- 
itable is not necessarily bad. The gift is 
good if it is not subject to any trust that 
will prevent the existing members of the 
associatiou from dealing with it as they 
please, or if it can be construed as a gift to 
or for the benefit of the individual members 
of the association. If the gift is one which 
by the terms of it, or which by reason of 
the constitution of the association in whose 
favor it is made, tends to a perpetuity, the 
gift is bad; 70 L. J. Ch. 631; [1901] 2 Ch. 
110 . 

A gift to a society the object of which was 
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the employment of Its funds for nnitual be- 
nevolences among its members and theirfami- 
lies was hcld not a charitable use under the 
common law of Pennsylvania or the statute 
of Elizabeth; Babh v. Reed, 5 Itawle (Ta.) 
151, 2S Am. Dec. 050; Swift’s Ex’rs v. Socie- 
ty, 73 Pa. 302. 

In England a devise or bequcst for be- 
nevolent pnrposes is held to be too indefinite 
and therefore void; 3 Mer. 17; 0 Ves. 300; 
but though wider than charity in legal signif- 
ication ; Norris v. Thomson’s Ex’rs, 19 N. J. 
E<p 307 ; its meaning may be narrowed by 
the context; De Cainp v. Dobbins, 31 X. J. 
Eq. 005. Any act of kindness, forethouglit, 
good will, or friendshlp may properly be de- 
scribed as benevolent; Suter v. Hilliard, 132 
Mass. 413, 42 Am. Itep. 4-14; and it has beeu 
held that whatever may he the meaning of 
the word wlien used alone in a bequest in 
connection with charity, it is synonymous 
with it; Saltonstall v. Sandcrs, 11 x\llcn 
(Mass.) 44G. A fund for providing oystcrs 
for henchers at one of the Inns of Court, 
however benevolent, would hardly be called 
eharitahle; [1S91] A. C. 5S0. A gift to an 
archbishop of property to he used as he 
“may judge most conducive to the good of 
religion in this diocese,” is not a gift for 
“religions purposes” aud is Invalid; 100 L. 
T. 394 (P. C.). A bequest to executors to 
distribute the property among benevolent ob- 
jeets is not too indefinite to be permitted to 
stand; Dulles’s Estate, 218 Pa. 102, 67 Atl. 
49, 12 L. R. A. (N. S.) 1177. 

Legacies to pious or charitable uses are 
not, by the law of Englanü, entitled to a 
preference in distribution; although such 
was the doctrine of the civil law. Nor are 
thcy iu the United States, except by special 
statutes. 

In jurisdictions which have adopted the 
statute of uses, or which accept the doetrine 
of original jurisdiction in equity, tiaists oth- 
erwise valid, especially when in aid of reli- 
gious, educational, or charitable ohjects, are 
not void because of lack of corporate capaci- 
ty in the beneficiary; Appeal of Evangelical 
Ass’n, 35 Pa. 31G; Conklin v. Davis, 03 Conn. 
377, 2S Atl. 537; Tappan v. Deblois, 45 Me. 
122; Lewis v. Curnutt. 130 Ia. 423, 100 N. W. 
914; Burbank v. Whitney, 24 Pick. (Mass.) 
146, 35 Am. Dec. 312; Parker v. Cowell, 16 
N. II. 149; Mason’s Ex’rs v. M. E. Church, 
27 N. J. Eq. 47. 

In Evangelical Ass’n’s Appeal, supra, it 
was held that a bequest to an uuincorporated 
religious society, not npon any defmed chari- 
ty, or for any specilied cliaritable use, was 
valid; in such case it is necessary only to 
name the legatce; sueh a society can take 
without any direction that the legaey (or 
gift) should be expendcd for charity purpos- 
es; its own character dctermines the ehar- 
acter of the gift. Strong, J. (a great au- 
thority on tliis law), in delivering the opinion 
of the court, cited 3 Russ. 142, where it was 


held that in a be<iuest to a purely churitable 
corporation tlie court will dc ree payiuent 
without requiring that a scb< iue be settled 
for its distribntion ; also, 1 Sii i. & Stu. 43, 
whcre a legacy to an unincorporated chari- 
tahle institutiun, to become part uf its gen- 
eral funds, was uplicld. See also Burr’s 
Ex’rs v. Smith, 7 Vt. 241, 29 Am. Drc. 154. 
He also cited with disapproval the statument 
to tlie contrary in 1 Jarm. Wills l‘.)3. The 
ease also lield that it makes no difference 
that the members of such socicty are larpdy 
non-residents. 

A devise for the ben<‘fit of an unincorporat- 
ed association of individuals unnamed, which 
may increase and achl to its number, or loso 
by death or withdrawal, and the membership 
of which is not known, and is indcterminate, 
is held void for uncertainty; Miller v. 
Ahrens, 150 Fed. 644. In jurisdictions in 
which the statute of Elizaboth is not a part 
of the existing laws, only incorporated bodies 
can take charitable bequests; Mount v. Tut- 
tle, 1S3 N. Y. 35S, 76 N. E. 873, 2 L. It. A. 
(N. S.) 42S; Kuin v. Gibboney, 101 U. S. 
362, 25 L. Ed. S13 (where the opinion was 
also by Strong, J., then a memiier of that 
court) ; Fifield v. Van Wyck, 94 Va. 557, 27 
S. E. 416, 64 Am. St. Rep. 745; Lane v. Eaton, 
09 Minn. 141, 71 N. W. 1031, 3S L. R. A. 
669, 65 Am. St. Rep. 559; Iihodes v. Rhodes, 
SS Tenn. 637, 13 S. W. 590. 

Where the association is not charitable, 
tbe gift is void withiu the doctrine of Mor- 
ice v. Bishop of Durham, 9 Ves. 399: “Tliere 
can be no trust over the exerci.se of wliich 
this court will not assnme a coutrol; for au 
uneontrollable power of disposition would be 
ownership, not trust. If there be a clear 
trust, but for uncertain objects. tbe property 
that is the suhject of thc trust is undisposed 
of; aud the beuefit of such trust must result 
to those to whom the law gives the owner- 
ship in (lefault of dispositiou by the owner. 
But this doctrine does not hold good with re- 
gard to trusts for charity. Every other tnist 
must have a defiuite object. There must he 
somebody in wliose favor the court cau dc- 
cree a performauce.” This doctriue was 
applicd where the gift was for tbe use aiul 
benefit of a convent, not charitable but reli- 
gious; 11 L. R. Ir. 236; to an individual 
with the condition tliat he spencl his time iu 
retiromcnt and coustaut devotiou; L. R. 12 
Eq. o < 4. 

Where a statute declares void a gift by 
will to a charity if made within less than Sü 
days of tlie death, a gift to a trust eompany 
to take effect if a legacy to charities should 
be void uiuler the act, was held void because 
it was clearly made to carry out the bcquest 
to the chavities designated in the will; In re 
Stirk’s Estate, 232 Pa. 9S, Sl Atl. 1S7. 

See, generally, 3 Washbnru, Real Prop. 
6S7, 690; Boyle, Char.; Duke, Char. Uses: 
2 Kent 361 ; 4 id. 616; 2 Ves. Ch. 52, 272; 
6 id . 404; 7 id. S6; Ambl. 715; 2 Atk. SS ; 
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Barr v. Weld, 24 Pa. S4; Mayor, etc., of 
Philadelphia v. Elliott, 3 Rawle (Pa.) 170; 
Witnian v. Lex, 17 S. & R. (Pa.) 88, 17 Am. 
Dec. 644; Gass & Bonta v. Wilhite, 2 Dana 
(Ky.) 170, 26 Am. Dec. 446; McCartee v. 
Òrphan Asylum Soc., 9 Cow. (N. Y.) 437, 18 
Am. Dec. 516; Kniskern v. Lutheran 
Churches, 1 Sandf. Ch. (N. Y.) 439; Yates 
v. Yates, 9 Barb. (N. Y.) 324; Voorhees v. 
Churcli, 17 Barb. (N. Y.) 104; Brett, Lead. 
Cas. Mod. Eq.; Trustees of Mclntire- Poor 
School v. Canal & Mfg. Co., 9 Ohio 203, 34 
Am. Dec. 436; Hullman v. Honeomp, 5 Ohio 
St. 237 ; Town of Hamden v. Rice, 24 Conn. 
350; Cinciunati v. White, 6 Pet. (U. S.) 435, 
8 L. Ed. 452; Pawlet v. Clark, 9 Cra. (U. S.) 
331, 3 L. Ed. 735; Dwight’s argument, Rose 
wili case; Dwight’s Charity Cases; a full 
article on Jurisdiction of the Court of Chan- 
cery to Enforce Charitable Uses, 1 Am. L. 
Reg. (N. S.) 129, 321, 385; Dashiell v. At- 
torney-General, 5 Harr. & J. (Md.) 392, 9 
Am. Dec. 577. See 31 Am. L. Reg. 123, 235, 
and 5 Harv. L. Rev. 389, for discussion of 
the Tilden will case, cited snpra; 15 id. 509; 
and also Potter will case, Ilouston v. Town- 
send, 1 Del. Ch. 421, 12 Am. Dec. 109, in 
which the arguments are very fully reported 
and the authorities collected on both sides of 
the questions involved in tliis title. 

Usually a charitable corporation is not 
liable in damages for personal injuries re- 
sulting from the torts of its officers and 
agents; Abston v. Academy, 118 Tenn. 24, 
102 S. W. 351, 11 L. R. A. (N. S.) 1179; Fire 
Ins. Patrol v. Boyd, 120 Pa. 624, 15 Atl. 553, 
1 L. R. A. 417, 6 Am. St. Rep. 745; Gable v. 
Sisters of St. Francis, 227 Pa. 254, 75 Atl. 
10S7, 136 Am. St. Rep. 879; Farrigan v. Pe- 
vear, 193 Mass. 147, 78 N. E. 855, 7 L. R. A. 
(N. S.) 481, 118 Am. St. Rep. 484, 8 Ann. 
Cas. 1109; Powers v. Hospital, 109 Fed. 294, 
47 C. C. A. 122, 65 L. R. A. 372; Leavell v. 
Asylum, 122 Ky. 213, 91 S. W. 671, 4 L. R. A. 
(N. S.) 269, 12 Ann. Cas. S27; Thornton v. 
Franklin Square House, 200 Mass. 465, 86 
N. E. 909, 22 L. R. A. (N. S.) 486. But a 
publie charitable reformatory is held liable 
to one whom it imprisons against ber con- 
sent and without lawful authority; Gallon 
v. House of Good Shepherd, 158 Mich. 361, 
122 N. W. 631, 24 L. R. A. (N. S.) 286, 133 
Am. St. Rep. 3S7; a hospital is not exempt 
from liability for negligent injury to an em- 
ployee merely because it was founded by 
property given for eharitable purposes; Ile- 
wett v.‘ Ilospital, 73 N. H. 556, 64 Atl. 190, 
7 L. R. A. (N. S.) 496. So a liospital which 
is an adjunct to a medieal school and con- 
ducted for profit is liable for negligent in- 
jury to an employee; University of Louis- 
ville v. Hammock, 127 Ky. 564, 106 S. W. 
219, 14 L. R. A. (N. S.) 7S4, 128 Am. St. Rep. 
355; as is one maintained by a railroad 
company for its employees to which they are 
obliged to contribute; Phillips v. R. Co., 211 
Mo. 419, 111 S. W. 109, 17 L. |R. A. (N. S.) 


1167, 124 Am. St. Rep. 786, 14 Ann. Cas. 742; 
and a religious corporation is liable to one 
injured in repairing its property, through 
the negligence of its servants in furnishing 
unsafe scaffolding; Bruce v. Central M. E. 
Church, 147 Mich. 230, 110 N. W. 951, 10 L. 

R. A. (N. S.) 74, 11 Ann. Cas. 150. Its prop- 
erty cannot be sold under execution on a 
judgment rendered for the nonfeasance, mis- 
feasance or malfeasance of its agents or 
trustees; Fordyce v. Ass’n, 79 Ark. 550, 96 

S. W. 155, 7 L. R. A. (N. S.) 485. 

A religious or charitable corporation is not 
exempt from liability for negligent injury 
to one coming upon its premises to perform 
service for it; Hordern v. Salvation Army, 
199 N. Y. 233, 92 N. E. 626, 32 L. R. A. (N. 
S.) 62, 139 Am. St. Rep. 889; Kellogg v. 
Church Charity Foundation, 203 N. Y. 191, 
96 N. E. 406, 38 L. R. A. (N. S.) 481, Ann. 
Cas. 1913A, 8S3; Mulchey v. Religious So- 
ciety, 125 Mass. 4S7; Hewett v. Hospital 
Aid Ass’n, 73 N. H. 556, 64 Atl. 190, 7 L. R. 
A. (N. S.) 496; Brnce v. Central Methodist 
Episcopal Church, 147 Mich. 230, 110 N. W. 
951. 10 L. R. A. (N. S.) 74, 11 Ann. Cas. 150; 
Powers v. Ilospital, 109 Fed. 294, 47 C. C. 
A. 122, 65 L. R. A. 372; but such corpora- 
tion is not liabie for the negligent injury to 
a beneficiary by one of its servants; Gable 
v. Sisters of St. Frances, 227 Pa. 254, 75 Atl. 
1087, 136 Am. St. Rep. 879; Parks v. North- 
w’estern University, 218 111. 381, 75 N. E. 
991, 2 L. R. A. (N. S.) 556, 4 Ann. Cas. 103; 
McDonald v. Massachusetts General Hos- 
pital, 120 Mass. 432, 21 Am. Rep. 529; Cun- 
ningham v. Sheltering Arms, 135 App. Div. 
17S, 119 N. Y. Supp. 1033; Powers v. Hos- 
pital, 109 Fed. 294, 47 C. C. A. 122, 65 L. R. 
A. 372; thougb the beneficiary be a patient 
in a hospital paying for the treatment re- 
ceived; nor will an inmate of a reform 
school be permitted to recover from the in- 
stitution; Corbett v. Industrial School, 177 
N. Y. 16, 68 N. E. 997; nor is such corpora- 
tion liable where an inmate who partly pays 
for his care by work is killed in the course 
of it while directed by a competent serv- 
ant; Cunningham v. Sheltering Arms, 61 
Misc. 501, 115 N. Y. Supp. 576. 

See Foreign Chabities; Cy Pkes; Pek- 

PETUITTES. 

CHARTA. A charter or deed in w T riting. 
Any signal or token by w T hich an estate was 
held. 

Chakta Chyrographata. An indenture. 
The two parts were written on the same 
sheet, and the word chyrograph written be- 
tween them in such a manner as to divide 
the word in the separation of the two parts 
of the indenture. 

Charta Communis. An indenture. 

Charta Partita. A charter-party. 

Charta de Una Parte. A deed poll. A 
deed of one part. 

Formerly this phrase was used to distin- 
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guish a dccd poll —which is an agreement 
matle by one party only; that is, only one 
of the parties does any act whlch is binding 
upon him—from a deed inter partes. Co. 
Litt. 229. See Deed Poll. 

CHARTA DE FORESTA (written Cnrta 
de Forcsta). A collection of the laws of the 
forest, made in the reign of Ilen. III. 

The charta de fpresta was called the Great Char- 
ter of the woodland population, nobies, barons, free- 
men, and siaves, loyaliy granted by Henry III. 
early in his reign (A. D. 1217). Inderwick, King’s 
Peace 159; Stubb’s Charters 847. There is a dif- 
ferencc of opinion as to the original charter of the 
forest simiiar to tbat which exists respecting the 
true and original Magna Carta (g. v.), and for the 
same reason, viz., that both required repeated con- 
flrmation by the kings, despite their supposcd in- 
violabiiity. This justiües the remark of recetit his- 
torians as to the great charter that “this theoret- 
Icai sanctity and this practical insecurity are shared 
with ‘the Great Charter of Liberties’ by the Char- 
ter of the Porest which was issued in 1217.” 1 Poll. 

& Maiti. 158. It is asserted with great positive- 
ness by Inderwick that no forest chartcr was ever 
granted by King John, but that llenry III. issued 
the charter of 1217 (which he puts in the third year 
of the reign, which, however, only commenced Oct. 
28, 1216), in pursuance of the promiscs of his father ; 
and Lord Coke, referring to it as a chartcr on which 
the lives and liberties of the woodiand population 
depeuded, says that it was confirmed at ieast thirty 
times between the death of John and that of Henry 
V. ; 4 Co. Inst. 303. 

Webster, under the title Magna Charta, says that 
the narae is applied to the eharter granted in the 
9th Hen. III. and confirmed by Edw. I. Prof. Mait- 
land, in speaking of Magna Carta, refers to "the 
sister-charter which defined the forest law” as one 
of the four documents which, at the death of Henry 
III., comprised the written iaw of Engiand. 1 Soc. 
Engiand 410. Edward I. in 1297 confirmed “the 
charter made by the common consent of ali the 
reaim in the time of Henry III. to be kept in every 
point without breach.” Inderwick, King’s Peace 
1G0; Stubb’s Charters 4S6. The Century Dictionary 
refers to this latter charter of Edw. I. as the 
Cbarter of the Forest; but it was, as already shown, 
only a confirmation of it, and a comparison of the 
authorities ieaves littie if any doubt that the date 
was as above stated and the hlstory as here given. 
Its provisions may be found in Stubb’s Charters 
and they are summarized by Inderwick, in his re- 
cent work above cited. See Forest Laws. 

CHARTEL. A cballenge to single combat. 
Used at tlie period whcn trial by siugle com- 
bat existed. Cowell. 

CHARTER. A grant made by the sover- 
eign either to the whole people or to a por- 
tion of them, seeuring to tliem the enjoyment 
of eertain riglits. 1 Story, Const. § 161; 1 
Bla. Com. 10S. 

A charter diifers from a coustitution in this, that 
the former is granted by the sovereign, while the 
latter is established by the people themselves; both 
are the fundamental law of the land. 

A deed. The written evidence of things 
done between man and man. Cowell. Any 
conveyance of lands. Any sealed instru- 
ment. Spelman. See Co. Litt. 6; 1 Co. 1; 
P. Moore 6S7. 

An aet of a legislature creating a corpora- 
tion. 

The charter of a corporation consists of 
its artieles of incorporation taken in con- 


nection with the law under which it was or- 
ganized; Cliicago Open Board of Trade v. 
Bldg. Co., 136 111. App. 606. 

The name is ordinariiy appiled to government 
grants of powers or priviieges of a permanent or 
continuous nature, such as incorporatlon, terri- 
torial domlnion or Jurisdictlon. Bctween private 
persons it is aiso looseiy appiied to deed3 and in- 
struments under seai for the conveyance of iands. 
Cent. Dict. 

It is to be strictly construed; Rocklaud 
Water Co. v. Water Co., S0’Me. 514, 15 AU. 
7S5, 1 L. R. A. 3SS; Orcgon, !R. & Nav. Co. 
v. Ry. Co., 130 U. S. 1, 9 Sup. Ct. 409, 32 L. 
Ed. 837; East Line & R. R. Ry. Co. v. Rush- 
ing, 69 Tex. 306, 6 S. W. 834. The reserva- 
tion by the legislature of power to repeal a 
charter caimot give duthority to take away 
or destroy property lawfully acquired or 
created under the charter; reople v. O’Brien. 
111 N. Y. 1, 1S N. E. 692, 2 L. R. A. 255, 7 
Am. St. Rep. 684. A cliarter may be takeu 
under the power of eininent domain; Ap- 
peal of Philadelphia & Gray’s Ferry Pass. R. 
Co., 102 Pa. 123. See Forfeiture. 

As to the power of the state to alter, 
amend or repeal a charter, see Impairing 

OliLIGATIONS OF A CONTRACT. 

Tlie early hlstory of the genesis of the 
conioration, partieularly of mnnicipal cor- 
porations, is elaboratcd in a paper by A. M. 
Eaton in Ain. Bar. Ass’n Rep. (1902) 292, 
322, in wliich it is said: “The facts of his- 
tory now known, and many of whieh were 
unknown to Coke, show that charters were 
granted by lords of manors. lay and spirit- 
ual, as well as by kings holding manors as 
of their own demesne and not acting in the 
exercise of any royal prerogative, to towns 
and boronghs contirming the continued en- 
joyment of ‘liberties’ in the future as they 
had already beeii long eujoyed in tlie past. 
Sometimes additioual new ‘liberties' were 
added, and afterwards similar brand-new 
charters were granted, relating only to fu- 
ture eiijoyment of such ‘liberties’ similar to 
those already long enjoyed by the old towns 
and boroughs. In rcturn for these grants 
the townspeople agreed at first, eaeh one 
severally, to render his feudal dues (or rent 
in place thereof) ; then a group of the prin- 
cipal towusmen or hurghers became responsi- 
ble for the whole sum, and finallv the town 
itself became tlius liable for the fee-ferm 
rent. Tliere was no intention on either part 
to form a corporation, indeed neither kuew 
what a eorporatiou was; for tlie name did 
not exist, but the thing itself was heing 
gradually evolved.” 

Biank Ciiauter. A document given to 
the agents of the crown in the reign of Rich- 
anl II., witli power to fill up as they pleased. 

CnARTER of Pardon. In English Law. An 
instrument under the great seal hy which a 
pardon is granted to a man for a felony or 
other offenee. Black, L. Dict, 

See Franchise. 
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CHARTER-LAND. In English Law. 

Land formerly held by deed under certaiu 
rents and free services. It differed in notli- 
ing from free socage land; and it was also 
called bookland. 2 Bla. Com. 90. 

CHARTER-PARTY. A contract of af- 
freigbtment, by which the owncr of a ship or 
other vessel lets the whole or a part of her 
to a merckant or othcr person for the con- 
veyance of goods., on a particular voyage, in 
consideration of the payment of freight. 

The term is derived from the fact that the con- 
tract wblch bears this name was formerly written 
on a card (charta-partita), and afterwards the 
card was cut into two parts from top to bottom and 
one part was delivered to each of the parties, which 
was produced when required, and by this means 
counterfeits were prevented. Abb. Ship. 175; Po- 
thier,- Traitê de Charte-partie, gives this explana- 
tion taten from Boerius: “It was formerly usual in 
England and Aquitaine to reduce contracts into 
writing on a chart, divided afterwards into two 
parts from top to bottom, of which each of the con- 
tracting parties took one, which they placed together 
and compared when they had occasion to know the 
terms of their contract.” 

It is in writing not generally under seal, 
in modern usage; 1 Pars. Adm. & Sh. 270; 
In re Cloherty, 2 Wash. 145, 27 Pac. 1064; 
Brown v. Ralston, 4 Rand. (Va.) 504; but 
may be by parol; Ben. Adm. 2S7; Taggard 
v. Loring, 16 Mass. 336, 8 Am. Dec. 140; 
Muggridge v. Eveletli, 9 Metc. (Mass.) 233; 
The Pkebe, Ware 263, Fed. Cas. No. 11,064; 
The Tribune, 3 Sumn. 144, Fed. Cas. No. 14,- 
171. It should contain, ftrst, the name and 
tonnage of the vessel; see Joknson v. Miln, 
14 Wend. (N. Y.) 195; Askburner v. Balchen, 
7 N. Y. 262 ; sccond , tke name of the cap- 
tain; 2 B. & Ald. 421; third , the names of 
the vessel-owner and the freighter; fourtli , 
the place and time agreed upon for the load- 
ing and discharge; fiftli, the price of the 
freight; Kleine v. Catara, 2 Gall. 61, Fed. 
Cas. No. 7,S69; sixtli. the demurrage or in- 
demnity iu case of delay; 9 C. & P. 709; 
Clendaniel v. Tuckerman, 17 Barb. (N. Y.) 
1S4; Lacombe v. Waln, 4 Binn. (Pa.) 299 ; 
Brown v. Ralston, 9 Leigh (Va.) 532; Towle 
v. Ketteil, 5 Cush. (Mass.) 18; seventh , suck 
otker conditions as the parties may agree 
upon; 13 East 343; Bee 124. The owner 
who signs a ckarter-party impliedly warrants 
that the vessel is commanded by competent 
officers; Tebo v: Jordan, 67 Huh 392, 22 N. 
Y. Supp. 156. One of the conditions implied. 
in a charter-party is tkat the vessel will 
commence the voyage with reasonable dili- 
gence ; waiting four months violates the con- 
tract; Olsen v. Hunter-Benn & Co., 54 Fed. 
530. 

It may eitker provide that the eharterer 
hires the whole càpacity and burden of the 
vessel,—in which case it is in its nature a 
contract whereby the owner agrees to carry 
a cargo which the charterer agrees to pro- 
vide, —or it may provide for an entire sur- 
render of the vessel to the ckarterer, who 
then hires her as one hires a kouse, and 


takes possession in suck a manner as to have 
the rights and incur the liabilities which 
grow out of possession. See 8 Ad. & E. 835 ; 
Palmer v. Gracie, 4 Wash. C. C. 110, Fed. 
Cas. No. 10,692; Ilooe v. Groverman, 1 Cra. 
(U. S.) 214, 2 L. Ed. S6; Lyman v. Redman, 
23 Mc. 289; Clarkson v. Edes, 4 Cow. (N. Y.) 
470; The Voluntecr, 1 Surnn. 551, Fcd. Cas. 
No. 16,991; Ruggles v. Bucknor, 1 Paine 35S, 
Fed. Cas. No. 12,115. If the object sought 
can be conveniently accomplished without a 
transfer of the vessel, the courts will not be 
inclined to considcr tke contract as a demise 
of the vessel; U. S. v. Cassedy, 2 Sumn. 
5S3, Fed. Cas. No. 14,745 ; Sweatt v. R. Co., 

3 Cliff. 339, Fed. Cas. No. 13,684; Hooe v. 
Groverman, 1 Cra. (U. £) 214, 2 L. Ed. S6; 
Reed v. U. S., 11 Wall. (U. S.) 591, 20 L. Ed. 
220; Work v. Leatkers, 97 U. S. 379, 24 L. 
Ed. 1012. 

When a ship is ckartered, this instrument 
serves to autlienticate many of the facts on 
which the proof of her neutrality must rest, 
and skould therefore be always found on 
board chartered ships; 1 Marsh. Ins. 407. 

Unqualified charter-parties are to be cou- 
strued liberally as mercantile contracts, and 
one who has thereby charged himself with 
an obligation must make it good unless pre- 
vented by the act of God, the law, or the 
other party; The B. F. Bruce, 50 Fed. 118. 
A charter-party controls a bill of lading in 
case of conflict betweeu them; Ardan S. S. 
Co. v. Theband, 35 Fed. 620. In construing 
a charter-party, matter expunged from a 
printed form may be considered in determin- 
ing the intention of the parties; One Thou- 
sand Bags of Sugar v. Harrison, 53 Fed. S2S, 

4 C. C. A. 34. See I nterpretatiok. Quar- 
antine regulations wkich interfere with the 
•ckarter engagements of a vessel are fairly 
withiu the clause excepting liability for re- 
sults caused by restraints of successor; The 
Progreso, 50 Fed. S35, 2 C. C. A. 45. 

C HARTERED ACC0UNTANT. See Audi- 

TOR. 

CHARTIS REDDENDIS (Lat. for return- 
ing charters). A writ which lay against one 
who had c-harters of feoffment intrusted to 
his keeping, which he refused to deliver. 
Reg. Orig. 159. It is now obsolete. 

CHASE. The liberty or franchise of hunt- 
ing, oneself, and keeping protected against 
all other persons, beasts of the ekase within 
a specified district, without regard to the 
ownership of the land. 2 Bla. Com. 414. 

The district within which suck privilege is 
to be exercised. 

A chase is a franchise granted to a subject, and 
hence is not subject to the forest Iaws ; 2 Bla. Com. 
38. It differs from a park, because it may be an- 
other's ground, and is not enclosed. It is said by 
some to be smaller than a forest and larger than a 
park. Termes de la Ley. But this seems to be a 
customary incident, and not an essential quality. 

The act of acquiring possessiou of animals 
ferce naturce by force, cunning, or address. 
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The hunter acquires a right to such ani- 
rnals by occupancy, and they become his 
property ; 4 Toullier, n. 7. No man has a 
right to cnter on tlie lands of another for 
the pnrpose of hunting, uithout his consent; 
14 East ‘240; Pothier, Propriêtè pt. 1, c. 2, 
a. 2. 

CHASTE. In the seduction statutes it 
meaus actual virtue in conduct and principle. 
One who falls from virtue and aftenvards 
reforms is chaste witliin the meaning of the 
statutes; Wood v. State, 4S Ga. ‘2.SS, 15 Am. 
Itep. GG4; Andre v. State, 5 la. 5S9. G8 Am. 
Dec. 708; Carpenter v. People, S llarb. (N. 
1 T .) G03; Boyce v. People, 55 N. Y. G44 ; Wil- 
son v. State, 73 Ala. 527. 

CHASTITY. That virtue which prevents 
the unlawful commerce of the sexes. 

A woman may defeiul her cbastity by kill- 
ing her assailant. See Self-Defe.nxe. 

Sending a ietter to a married wornan so- 
liciting her to cominit adultery is an irnlict- 
able offenee; State v. Avery, 7 Conn. 2GG, 1S 
Am. Dec. 105. See Shannon v. Com., 14 Pa. 
22G. In England, and perhaps elsewhere, the 
mere solicitation of chastity is not indicta- 
ble; 2 Chit. Pr. 478. Words charging a wo- 
man with a violation of chastity are action- 
able in themselves, because tliey charge her 
with a crime punishable by law, and of a 
character to degrade and disgrace her, and 
exclude her from soeiety ; Frisbie v. Fowler, 
2 Conn. 707; Brown v. Nickerson, 5 Gray 
(Mass.) 2; Ileard, Lib. & Sl. § 3G; Brooker 
v. Coffin, 5 Johns. (N. Y r .) 100, 4 Am. Dec. 
337; Gosling v. Morgan, 32 Pa. 275 ; but not 
so in the District of Columbia ; Pollard v. 
Lyon, 01 U. S. 225, 23 L. Ed. 30S. See Li- 
bel; Promise of Marriage. 

CHATTEL (Norm. Fr. goods , of any kind). 
Everv species of property, movaiile or im- 
movable, which is less than a freehoHl. 

In the Grand Coutumier of Normaudy it is de- 
scribed as a mere movable, but is set in opposition 
to a fief or feud; so tbat not only goods, but wbat- 
ever was not a feud or fee, were accounted chattels ; 
and it is in this latter sense that our law adopts lt. 
2 Bla. Com. 285. 

Rcal chattels are interests which are an- 
nexed to or concern real estate: as, a lease 
for years of land. And the dnration of the 
lease is immaterial, whether it ho for one or 
a thousaml years, providcd there he a cer- 
tainty ahout it and a reversion or remainder 
in some other pcrson. A lease to continue 
until a certain snm of money can be raised 
out of the rents is of the same description ; 
and so in fact will he found to he any other 
intorest in real estate whose duration is lim- 
ited to a time certain heyond which it cau- 
not suhsist, and which is. therefore, some- 
thing less than a freehold. A lease giving 
the exclusive privilege for a term of years 
of horing and digging for oil and otlier min- 
erals is also a chattel; Brown v. Beecher, 
120 I‘a. 500, 15 Atl. G0S. 


Personal chattels are proporly things mov- 
able, which may he carried about by the 
owner; sueh as animals, household stull, 
mouey, jewcls, corn, garinents, and every- 
tliing else that can be pnt in mution and 
transferred from one place to aimther; 2 
Kent 310; Co. Litt. 48 a; 4 Co. G; In re 
Gay, 5 Mass. 410; Brewster v. Ilill, 1 N. II. 
3o0. 

Chattels, whether real or ])ersonal, are 
treated as personal proi>erty in every re- 
spect, and, in case of the death of tlie owner, 
usually helong to the executor or admlnis- 
trator, and not to the heir at law. There are 
soine chattels, however, which, as Chancellor 
Kent observes. tbough they be movable, yet 
are necessarily attaehed to the freehold; con- 
tributing to its value and enjoyment, Uiey go 
along with it in the same path of desceut or 
alienation. This is the ease with deeds, and 
other papers whieh constitute the muniments 
of title to the iuheritanee; the shelves and 
family pictures in a house; and the posts 
and rails of an enelosure. It is also under- 
stood that pigeons in a pigeon-house, deer in 
a park, and fisli in an artificial pond go with 
the iuheritance, as heirlooms to the heir at 
law. But fixtures, or such things of a per- 
sonal nature as are attached to the realty, 
whether for a temporary purpose or other- 
wise, become chattels, or not, aeeording to 
circumstances; Mitch. K. P. 21. 8ee Fix- 
tup.es ; 2 Kent 342; Co. Litt. 20 a, 118; 12 
Price 163; 11 Co. 50 b ; Baeon, Ahr. Baron. 
ete. C, 2; Dane, Abr. Index; Com. Dig. 
Biens , A. 

CHATTEL INTEREST. An interest in 
corporeal hereditainents less than a freeliold. 
2 Kcnt 342. 

There may be a chattel interest in real 
property, as in case of a lease; Stearns, Keal 
Act. 115. A term for ycars, no matter of 
how loug duratiou, is but a chattel interest. 
unless deelared otherwise by statute. The 
suhject is treatcd in 1 Washburn, K. P. 310. 

CHATTEL MORTGAGE. A transfer of 
personal property as security for a deht or 
ohligation in such form tliat npon failure of 
the mortgagor to comply witli the terms of 
the eontraet, tbe title to tbe property will be 
in tbe mortgagec. Tbomas, Mort. 427. 

An absolute pledge, to become an uhs'dntc 
interest if uot rodeemed at a fixed tinie. 
Cortclyou v. Lansing, 2 Caines. Cas. (N. Y.) 
200, pcr Kent, Ch. 

Strietly speaking, a conditional salc of a 
chattel as security for the ])ayment of a debt 
or the pcrformaiice of some othcr ohligation. 
Jones, Chat. Mnrt. § 1. The condition is that 
the sale shall be void upon the performance 
of the condition nanied. If the coudition be 
not pcrformed. the chattel is irredeemable at 
law; but it niay be otherwise in equity or 
by statute; id. The title is fully vested in 
the mortgagee and can be defeated only by 
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the due performance of tlie condition; upon 
a breach, the mortgagee may take possession 
ancl treat the chattel as his own; id .; Por- 
ter v. Parmly, 34 N. Y. Sup. Ct. 39S. See 
Flanders v. Thomas, 12 Wis. 413. 

At common law a chattel mortgage may be 
made without writing; it is valid as between 
the parties; Bank of Rochester v. Jones, 4 
N. Y. 497, 55 Am. Dec. 290. A verbal chat- 
tel mortgage is valid between the parties ; 
Gilbert v. Vail, G0 Vt. 261, 14 Atl. 542; 
Stearns v. Gatlord, 56 Ala. 544; Bardwell v. 
Roberts. G6 Barb. (N. Y.) 433; Bates v. Wig- 
gin, 37 Kan. 44, 14 Pac. 442, 1 Am. St. Rep. 
234; Carroll Exch. Bank v. Bank, 50 Mo. 
App. 92 ; and as to third parties with notice; 
Sparks v. Wilson, 22 Neb. 112, 34 N. W. 111; 
contra , Lazarus v. Bank, 72 Tex. 359, 10 S. 
W. 252; Knox v. Wilson, 77 Ala. 309; and 
even as against third parties if accompanied 
by possession in the mortgagee; Bardwell v. 
Roberts, 6Ö Barb. (N. Y.) 433; but delivery 
is not essential in all cases to the validity 
of a chattel mortgage; Morrow v. Turney’s 
Adm’r, 35 Ala. 131 ; but see Bardwell v. Rob- 
erts, 66 Barb. (N. Y.) 433. It differs from a 
plcdge in that in case of a mortgage the title 
is vested in the mortgagee, subject to de- 
feasance upon the performance of the condi- 
tion ; while in the case of a pledge, the title 
remains in the pledgor, and the pledgee holds 
the possession for the purposes of the bail- 
ment; White v. Cole, 24 Wend. (N. Y.) 116; 
Conner v. Carpenter, 2S Vt. 237; Day v. 
Swift, 48 Me. 368; Heylaud v. Badger, 35 
Cal. 404; Badlam v. Tucker, 1 Pick. (Mass.) 
3S9, 11 Am. Dec. 202; Sims v. Canfield, 2 
Ala. 555. By a mortgage the title is trans- 
ferred ; by a pledge, the possession; Jones, 
Mort. § 4. 

Upon default, in cases of pledge, the pledg- 
or may recover the chattel upon tendering 
the amount of the debt sccured; but in case 
of a mortgage, upon default the chattel, at 
law, belongs to the mortgagee; Porter v. 
Parmly, 43 How. Pr. (N. Y.) 445. In equity 
lie raay be held liable to an account; Stod- 
dard v. Denison, 38 id . 296. Apart from 
statutes, no special form is required for the 
creation of a chattel mortgage. A bill of sale 
absolute in form, with a separate agreement 
of defeasance, constitute together a mort- 
gage. as betwecn the parties; Carpenter v. 
Snelling, 97 Mass. 452; Taber v. Ilamlin, 97 
Mass. 4S9, 93 Am. Dec. 113; Davis v. Hub- 
bard, 38 Ala. 1S5; Polhemus v. Trainer, 30 
Cal. CS5; Soell v. Hadden, 85 Tex. 1S2, 19 
S. \V. 1087; State v. Bell, 2 Mo. App. 102; 
or a note with an endorsement on the back 
that at any time the maker agreed to make 
a chattel mortgage; Riddle v. Norris, 46 Mo. 
App. 512. And in equity, the defeasance may 
be subsequently executed; Locke’s Ex’r v. 
Palmer, 26 Ala. 312. A parol defeasance is 
not good in law ; Harper v. Ross, 10 Allen 
(Mass.) 332; Bryant v. Crosby, 36 Me. 562, 


5S Am. Dec. 767; Montany v. Rock, 10 Mo. 
506; contra , Fuller v. Parrish, 3 Mich. 211; 
but it is in equity; Coe v. Cassidy, 72 N. Y. 
133; Laeber v. Langhor, 45 Md. 477; Stokes 
v. Hollis, 43 Ga. 262; National Ins. Co. v. 
Wcbster, 83 111. 470; Bartel v. Lope, 6 Or. 
321; Ilurford v. Harned, 6 Or. 363; 'even as 
to third parties with notice; Omaha Book 
Co. v. Sutherland, 10 Neb. 334, 6 N. W. 367. 
See Conway v. Iron Co., 33 Neb. 454, 50 N. 
W. 326. The question whether a bill of sale 
was intended as a chattel mortgage is for 
the jury; King v. Greaves, 51 Mo. App. 534. 

In a conditional sale, the purchaser has 
merely a right to purchase, and no debt or 
obligation exists on the part of the vendor; 
this distinguishes such a sale from a mort- 
gage; Weathersly v. Weathersly, 40 Miss. 
462, 90 Am. Dec. 344; Gornez v. Kamping, 4 
Daly (N. Y.) 77. 

Where there is an absolute sale and a si- 
multaneous agreement of resale, the tenden- 
cy is to consider the transaction a mortgage; 
Barnes v. Holcomb, 12 Sm. & M. (Miss.) 306; 
Fowler v. Stoneum, 11 Tex. 478, 62 Am. Dec. 
490; Folsom v. Fowler, 15 Ark. 2S0; but not 
when the intention of the parties is clearly 
otherwise; Forkner v. Stuart, 6 Gratt. (Va.) 
197; Bracken v. Chaffin, 5 Humph. (Tenn.) 
575. 

It is not necessary that a written chattel 
mortgage should be under seal; Gerrey v. 
White, 47 Me. 504; Sherman v. Fitch, 98 
Mass. 59; Ping. Chat. Mort. 45; Gibson v. 
Warden, 14 Wall. (U. S.) 244, 20 L. Ed. 797; 
Sweetzer v. Mead, 5 Mich. 107. 

A chattel mortgage of a crop must desig- 
nate the land; W. L. Hurley & Sons v. Ray, 
160 N. C. 376, 76 S. E. 234. 

At common law a mortgage can be given 
only of chattels actually in existence, and 
belonging to the mortgagor actually or po- 
tentially; Pierce v. Emeiy, 32 N. H. 484; 
Roy v. Goings, 6 111. App. 162; Looker v. 
Peckwell, 38 N. J. L. 253; Williams v. 
Briggs, 11 R. I. 476, 23 Am. Rep. 518; Cook 
v. Corthell, 11 R. I. 4S2, 23 Am. Rep. 51S; 
Bouton v. Haggart, 6 Dak. 32, 50 N. W. 197; 
and even though the mortgagor may after- 
wards acquire title, the mortgage is bad 
against subsequent purchasers and creditors; 
but it is otherwise between the parties; Lud- 
wig v. Kipp, 20 Hun (N. Y.) 265; claims for 
money not yet earned may be the subject of 
a chattel mortgage; Sandwich Mfg. Co. v. 
Robinson, S3 Ia. 567, 49 N. W. 1031, 14 L. R. 
A. 126, and an elaborate note thereto. 

In equitij the rule is different; the mort- 
gage, though not good as a conveyance, is 
valid as an executory agreement; the mort- 
gagor is considered as a trustee for the 
mortgagee; Williams v. Briggs, 11 R. I. 476, 
23 Am. Rep. 518; 10 H. L. Cas. 191; Mitch- 
ell v. Winslow, 2 Sto. 630, Fed. Cas. No. 
9,673; Beall v. White, 94 U. S. 3S2, 24 L. Ed. 
173; Schuelenburg & Boeckler v. Martin, 2 
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Fed. 747; Ellett v. Butt, 1 Woods, 214, Fed. 
Cas. No. 4.2S4; Perry v. White, 111 N. C. 
107, 1G S. E. 172. But see Moody v. Wright, 
13 Metc. (Alass.) 17, 4G Am. Dec. 70G; Ilun- 
ter v. Bosworth, 43 Wis. uS3. Under this 
principle all sorts of future intcrests in chat- 
tels may be mortgaged; Jones, Chat Mort. 
§ 174. 

The erops of specified land or the future 
young of animals eould at one time he sold 
or mortgaged on the ground that seller had 
potential possession and passed legal title; 
Ilob. 132, but the English Sale of Goods 
Act, § 5, provides that where by a contract 
of sale the seller purports to effect a prescnt 
sale of future goods, the contract operates 
as an agreement to sell goods. No exeep- 
tion is made in favor of property which at 
common law was the subjeet of potential 
possession. This seems to change the rule 
in England. The mere agreement to mort- 
gage personalty subsequently to be aequired 
gave the mortgagee a lien upon the proper- 
ty; 10 II. L. Cas. 101; [1903] 2 K. B. 3G7. It 
is essential that the mortgagee shall have 
actually advanced his money; 13 App. Cas. 
523. 

Mortgages of future acquired chattels 
where the mortgagor is in possession are 
held invalid against an attachment or levy 
by ereditors; American JSurety Co. v. Mfg. 
Co., 100 Fed. 40; Tatman v. Ilumphrey, 1S4 
Mass. 3G1, GS N. E. S44, G3 L. II. A. 73S, 
100 Am. St. Rep. 562; Francisco v. Ilyan, 
54 Ohio St. 307, 43 N. E. 1045, 5G Am. St. 
Rep. 711; Girard Trust Co. v. Mellor, 15G 
Pa. 570, 27 Atl. GG2; contra, Riddle v. Dow, 
9S Ia. 7, GG N. W. 10GG, 32 L. R. A. Sll; 
Cunningham v. Woolen Alills, G9 N. J. Eq. 
710, G1 Atl. 372. The general rule is that 
a cliattel mortgagee has title, and so a mort- 
gage on auimals covers the increase, though 
not mentioned in the mortgage on the prop- 
erty, partus sequitur vcntrem; Northwestern 
Nat Bank v. Freeman, 171 U. S. G20, 19 
Sup. Ct. 3G, 43 L. Ed. 307; but in those 
states where sueh a moytgage gives ouly a 
lien, then it is limited to the property actu- 
ally described; Demers v. Graham, 3G Mont. 
402, 93 Pac. 2G8, 14 L. R. A. (N. S.) 431, 122 
Am. St Rep. 3S4, 13 Ann. Cas. 07; contra , 
First Nat. Bank v. Iuvestment Co., SG Tex. 
63G, 2G S. W. 4SS. See 19 Harv. L. Rev. 
557, by Samuel Williston. 

A chattel mortgage ou growing erops, giv- 
en as security for a note and for future 
advances and merchandise sold, is valid; 
Souza v. Lucas (Cal.) 100 Pac. 115. 

The registration statutes simply provide 
a substitute for change of possesslon. Be- 
tweeu the parties, a change of possession ls 
unnecessary; if there is a change of pos- 
session, registratiou is not required; Alor- 
row v. Reed, 30 Wis. 81; Janvriu v. Fogg, 
49 N. II. 340; Fordice v. Gibson, 129 Ind. 
7, 2S N. E. 303. At comrnou law an unre- 
corded chattel mortgage is prima facie 


fraudulent and void as to creditors, where 
there is no change of possession, but such 
presumptlon may be rebutted; Pyeatt v. 
Powell, 51 Fed. 551, 2 C. C. A. 3G7; Frank- 
houser v. Worrall, 51 Kan. 404, 32 Pac. 1007; 
See Frost v. Mott, 34 N. Y. 253; Kleiue v. 
Katzenberger, 20 Ohio St 110, 5 Am. Rep. 
G30. 

Possession by the mortgagee cures defects 
in the form of the mortgage, or it.s execu- 
tion; Springer v. Lipsis, 200 111. 2G1, 70 N. 
E. 041; Farmers’ & Merchants’ Ilank v. 
Orme, 5 Ariz. 304, 52 Pac. 473; so of defect.s 
in acknowledgment when possession is takeu 
before a third party’s lien attaches; Garner 
v. Wright, 52 Ark. 3S5, 12 S. W. 7S5, G L. 

R. A. 715; and so as to the aflidavit ae- 
companying the mortgage; Chicago Title & 
Trust Co. v. O’Marr, 18 Alont. 5GS, 4G Pae. 
800, 47 Pac. 4; and as to any insufiicieney 
in the description of the chattels; Frost v. 
Bank, 68 Wis. 234, 32 N. W. 110; Kelley v. 
Andrews, 102 Ia. 119, 71 N. W. 251. But 
if tlie mortgage is not recorded and is there- 
by invalid, it is not validated by the mort- 
gagee’s possession as to the mortgagor’s 
creditors whose debts were created or whose 
rights attached after execution and before 
possessiou taken; In re Bothe, 173 Fed. 597, 
97 C. C. A. 547; Stephens v. Perriue, 143 N. 
Y. 47G, 39 N. E. 11. Where the mortgagee 
takes eoutemporaneous possession aud re- 
tains it, recordiug is not essential; Fordice 
v. Gibson, 129 Ind. 7, 2S N. E. 303; Broek- 
way v. Abbott, 37 Wash. 2G3, 79 Pac. 924; 
and, though not recorded, a chattel mortgage 
is good against all the world if, after condi- 
tion broken, the mortgagee takes possession; 
Garrisou v. Carpet Co., 21 Okl. G43, 97 Pac. 
97S, 129 Am. St. Rep. 790. 

A mortgage not filed under the statute is 
good agaiust a subsequent bill of sale made 
by the mortgagor after the mortgagee was 
in possession; Smith v. Coimor (Tex.) 4G 

S. W. 2G7. So of a subsequeut chattel mort- 
gage made by the mortgagor; National Bank 
of Metropolis v. Sprague, 21 N. 1. Eq. 530; 
and an attachmeut subsequently levied 
against the mortgagor; Baldwln v. Flash, 
59 Miss. Gl; Isenberg v. Fansler, 3G Kan. 
402, 13 Pac. 573. 

The English Bill of Sales Acts only re- 
quired writteu chattel mortgages to be re- 
corded, but they need not be written. The 
mortgage statutes ou recording are collect- 
ed in Jones, Chattel Mortgages, § 100 et seq. 
Some make the mortgagor’s plaee of resi- 
deuce the plaee of record; others the place 
where the property is situated at the time; 
others require them to be refiled every year, 
and so ou. In geueral, innocent third par- 
ties will prevail over the holder of a ehattel 
mortgage or conditional bill of sale, unless 
the instrument has been recorded or the 
goods have been delivered; Funk v. Paul, 
64 Wis. 35, 24 N. W. 419, 54 Am. Rep. 57G. 
As a geueral rule, where a judgmeut is not 
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a lien upon personal propertj’, a mortgage 
recorded after judgment, but before execu- 
tion, has priority; Jones, Chatt. Mortg. § 
245d. It is held that whcre a mortgage is 
not recorded nor possession taken by tlie 
mortgagee, it is good as against general, 
but not judgment, creditors ; Stepheus v. 
Meriden Britannia Co., 160 N. Y. 1S0, 54 
N. E. 7S1, 73 Am. St. Rep. G7S. A mortgagee 
who has not taken possession or recorded 
his mortgage immediately cannot protect 
himself against the mortgagor’s creditors; 
Roe v. Meding, 53 N. J. Eq. 350, 30 AÜ. 5S7, 
33 Ati. 394. 

An unrecorded chattel mortgagc* is valid 
against a general assignment by the mort- 
gagor for his creditors; Jones, Chatt. Mortg. 
§ 244; but is invalid as to a receiver of the 
mortgagor because he represents creditors ; 
In re Wilcox & Howe Co., 70 Conn. 220, 39 
Atl. 1G3; Fidelity Trust Co. v. Clay Co., 70 
N. J. Eq. 550, 67 Atl. 107S (there being cred- 
itors whose debts are a lien upon the chat- 
tels) ; contra; Berline Macbine Works v. 
Trust Co., 60 Minn. 161, 61 N. W. 1131; 
Ryder v. Ryder, 19 R. I. 1SS, 32 Atl. 919. 

Where statutes provide that a mortgage 
of chattels shall be void unless the mort- 
gage is filed or there shall be an actual and 
continued change of possession, it is essen- 
tial that such provisions be strictly complied 
with; Buekstaff Bros. Mfg. Co. v. Snyder, 
54 Neb. 53S, 74 N. W. S63; McTaggart v. 
Rose, 14 Ind. 230. See Mower v. McCarthy, 
79 Vt. 142, 64 Atl. 57S, 7 L. R. A. (N. S.) 
418, 11S Am. St. Rep. 942. 

The removal of the mortgaged chattels 
from the county where the mortgage on 
them was reeorded does not require it to 
be recorded in the new plaee ; Jones, Chatt. 
Mortg. § 260; National Bank of Commerce 
v. Jones, 18 Okl. 555, 91 Pac. 191, 12 L. R. 
A. (N. S.) 311, 11 Ann. Cas. 1041. 

Statutes regulating chattel mortgages ex- 
ist in all of the states except Louisiana. 

Under the old Bankrupt Act it was held 
that a bankrupt assignee took only the 
debter’s title to goods in the case of an 
unrecordcd mortgage ; Stewart v. Platt, 101 
U. S. 731, 25 L. Ed. 816; and so in England ; 
12 M. & W. S55. The rule was generally 
othemise in insolvency; Jones, Chatt. Mortg. 
§ 242. The present Bankrupt Act (§ 67 a) 
provides that liens which are invalid against 
creditors shall be invalid against tlie trustee. 
See Knapp v. Trust Co., 216 U. S. 545, 30 
Sup. Ct. 412, 54 L. Ed. 610. It leaves open to 
the individual states to allow the acquisition 
of a lien by the mortgagee by taking posses- 
sion at any time before actual bankruptcy, 
and it is immaterial that possession is taken 
with the mortgagor’s consent; Ilumphrey v. 
Tatman, 19S U. S. 91, 25 Sup. Ct. 567, 49 L. 
Ed. 956; Thompson v. Fairbanks, 196 U. S. 
516, 25 Sup. Ct. 306, 49 L. Ed. 577. 

A chattel mortgage void by a state stat- 
ute as creditors of the mortgagor, for 


want of change of possession, is invalid as 
to his trustees in bankruptcy. 

A chattel mortgage with power of sale 
and a deed of trust are practically one and 
the same instrument, as understood in the 
District of Coluinbia; llunt v. Ins. Co., 196 
U. S. 47, 25 Sup. Ct. 179, 49 L. Ed. 381. 

No mortgage of a ve.ssel is valid against 
third parties without notice, unless recorded 
in the ofiice of the collector of customs of 
the port where the vessei is enrolled ; Rev. 
Stat § 4192, etc. As between jiarties and 
those who have notice, registration is not 
required; Moore v. Simonds, 100 U. S. 145, 
25 L. Ed. 590; Best v. Staple, 61 N. Y. 71; 
The John T. Moore, 3 Wood 61, Fed. Cas. 
No. 7,430. As to Extraterritoriality of Chat- 
tel Mortgages, see Conflict of Laws. 

See Mortgage. 

CHAÜD-MEDLEY (Fr. chaud, hot). The 
killing of a person in the heat of an affray. 

It is distinguished by Blackstone from chance- 
medley, an accidental homicide. 4 Bla. Com. 184. 
The distinction is said to be, however, of no great 
importance. 1 Russ. Cr. 660. Chance-medley is said 
to be the killing in self-defence, such as happens on 
a sudden rencounter, as distinguished from an ac- 
cidental homicide. Id. 

CHEAT. ‘‘Deceitful practices in defraud- 
ing or endeavot'ing to defraud anotlier of his 
known right, by some ivilful dcvice , con- 
trary to the plain rulcs of common honesty.” 
Ilawk. Pl. Cr. b. 2, c. 23, § 1. 

The fraudulent obtaining the property of 
another by any deceitful and illegal prae- 
tice or token (short of felony) which affects 
or may affeet the public. 

In order to constitute a cheat or indict- 
able fraud, there must be a prejudice re- 
ceived; and such injury must affect the 
public welfare, or have a tendency so to do; 
2 East, Pl. Cr. S17; 1 Deacon, Cr. Law 225. 

It seems to be a fair result of the cases, 
that a cheat, in order to be indictable at 
common law, must have been public in its 
nature, by being calculated to defraud num- 
bers, or to deceive or injure the public 
in general, or by affecting the public trade 
or revenue, the public health, or being in 
fraud of public justice, etc. And the other 
cases to be found in the books, of cheats ap- 
parently private which have been yet held 
to be indictable at common law, will, upon 
examination, appear to involve considera- 
tions of a public nature also, or else to be 
founded in conspiracy or forgery. Thus, it is 
not indictable for a man to obtain goods by 
false verbal representations of his credit in 
society, and of his ability to pay for them ; 
Com. v. Warren, 6 Mass. 72; or to violate 
Uis contract, however fraudulently it be 
broken; Com. v. Hearsey, 1 Mass. 137; or 
fraudulently to deliver a less quantity of 
amber than was contracted for and repre- 
sented f 2 Burr. 1125; 1 W. Bla. 273; or to 
receive good barley to grind, and to return 
instead a musty mixture of barley and oat- 
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meal; 4 Maule & S. 214. See 2 East, Pl. Cr. 
81G; People v. Babcock, 7 Jobns. (N. Y.) 201, 
5 Am. Dec. 2oG; Com. v. Morse, 2 Mass. 1GS; 
Cross v. Peters, 1 Oroenl. (Me.) 3S7, 10 Am. 
Dec. 78; Ilill v. Statc, 1 Yerg. (Tenn.) 7G, 
24 Am. 'Dec. 441; Bepublica v. I’owell, 1 
Dall. (Pa.) 47, 1 L. Ed. 31; 1 B. & II. L. 
Cr. Cas. 1. Itefusing to return a promissory 
note obtained for tlie purpose of examina- 
tion is merelj" a private fraud; People v. 
Miller, II Johns. (X. Y.) 371. 

To cheat a man of his inoney or goods; 
by using false weights or false measures, has 
been indictable at common law from time Im- 
memorial; 3 Greenl. Ev. § SG; Com. v. \Var- 
rcn, G Mass. 72. See Kepubliea v. PowcII, 1 
Dall. (Pa.) 47, 1 L. Ed. 31. In addition to 
this, the statute 33 Ilen. VIII. 1, which has 
been adopted and considered as a part of the 
cornmon law in some of the United States, 
and the provisions of wliicli have been either 
recognized as coramon law or cxprcssly en- 
acted in nearly all of tliem, was directed, as 
appears from its title and preamble, against 
sueh persons as received money or goods by 
means of counterfeit letters or privy tokens 
in othcr men’s names; Com. v. Warren, G 
Mass. 72; 1‘eople v. Johnson, 12 Johns. (X. 
Y.) 292; 3 Greenl. Ev. § 8G; 2 Bish. Cr. L. 
115. A “privy token,” within the meaning 
of this statute, was held to denote some 
real visible mark or thing, as a key, a ring, 
ete., and not a mere affirmation or promise. 
And tliougli writings, generally speaking, 
may be considered as tokens, yet to be with- 
in this statute they must be sueh as were 
made in the names of third persons, wherehy 
some additional credit and confidenee might 
be gained to the party using them ; 2 East, 
Pl. Cr. S2G, 827. 

The word “cheat” is not aetionable, un- 
less spoken of the plaintiff in relation to his 
profession or business; üdiorne v. Bacon, G 
Cusli. (Mass.) 1S5; 2 Chit. Bep. G57; Rush 
v. Cavenaugh, 2 Pa. 1S7; 20 Up. Can. Q. I**. 
382; Ostrorn v. Calkins, 5 Wend. (X. Y.) 
263; Stevenson v. Ilayden, 2 Mass. 40G; Lucas 
v. Flinn, 35 Ia. 9. See Deceit; Fmvun; False 
Pretkxses; Token; Illiterate. 

CHECK. A written order or request, ad- 
dressed to a bank or persons earrying on the 
business of banking, by a party having mon- 
ey in their hands, dcsiring them to pay, on 
prescntmcnt, to a person therein named or 
bcarer, or to such pcrson or order, a nained 
sum of money. 2 Dan. Xog. Inst. 528; Blair 
v. Wilson, 2S Gratt. (Va.) 170; Deoucr v. 
Brown, 1 MaeArth. (D. C.) 350: In re 
Brown. 2 8to. 502, Fed. Cas. Xo. 1,9S5. See 
Chapmau v. MTiitc, G X. Y\ 412, 57 Am. Dee. 
4G4.^ 

A check is a bill of exchange drawn on a bank, 
payablc on demand. Neg. Instr. Act § 1S5. 

The chief differences bctween c.hecks and bills of 
exchange are: First, a check ls not due until pre- 
sented, and, consequently, it can be nogotlatcd any 
time before presentment, and yet not subject the 
holder to any equities existing between the prcvious 


parties; Cruger v. Armstrong. 3 Johns. Cas. (N. Y.) 
5, 9, 2 Am. Dcc. 12G; 9 B. & C. §J>3; Cbit. Bills (Sth 
ed.) 546. Secondly, the draw*-r of a check ls not 
discbarged for want of imm, diate pr. entment with 
due diligence; while the dr. w r of a bill of ex- 
change is. The drawer of a ch» k is only discharged 
by such noglect whcn he su. tains aclual damage 
by it, and theu only pro tanto ; Murray v. Judah, 6 
Cow. (N. Y.) 4S4 ; Moliawk Bank v. Br.i . ick. 10 
Wend. (N. Y.) 306 ; Littie v. Bank. 2 llill (N. Y.) 4.5. 
See Case v. Morris, 31 Pa. 1U0. Th rdlj, the < ath 
of the drawer of a check rcscinds the auti.ority of 
the banker to pay it; while the death of lh. t'rawtr 
of a bill of exchange does not altcr the rciatim* of 
the parties; 3 M. & G. 571-573. Fourthlj, clmcks, 
unlike bills of exchange, are always payable with- 
out grace ; Woodruff v. Bank, 25 Wend. (N. Y.) 673 , 
Merchants’ Bank of New York v. WoodrufT, 6 Hill 
(N. Y.) 174. See a discussion of this subject, 4 Kcnt 
(Laccy's ed.) note on p. 571 of the index, comment- 
ing upon opinion of Cowc-n, J., in Harker v. An- 
dcrson, 21 Wend. (N. Y.) 372. 

Checks are,in use only between banks and 
bankcrs aml tlieir customers, and are design- 
ed to faeilitate banking operations. It is of 
tbeir very essenee to be payable on demand, 
because tbe contraet bctwoen the banker and 
eustomer is that tlie monej’ is payable on 
demand; Ilarker v. Andcrson, 21 Wend. (X. 
Y.) 372: In re Brown, 2 Sto. 502, Fed. Cas. 
Xo. 1.9S5; Morclinnts’ X T at. Bank v. Bank, 
10 Wall. (U. S.) G17, 19 L. Ed. 1008; Wood 
Kiver Bank v. Bank, 3G Xeb. 744, 55 X. W. 
239. 

As between the holder of a eheek and the 
indorser it is required that due diligence be 
used in presenting them; Lewis. Iluhbard & 
Co. v. Supply Co., 59 W. Va. 75, 52 S. E. 
1017, 4 L. K. A. (X. S.) 132; Start v. Tupper, 
S1 Vt. 19, G9 Atl. 151, 15 L. K. A. (X. S.) 213, 
130 Am. St. Rep. 1015; and it shnukl be 
protested in order to fix the linbility of 
indorsers; 3 Kent (Laeey’s ed.) 88; hut it is 
not necessary to use diligenee in presenting 
an ordinary check, in order to charge the 
drawer, unless he has rceeived damage by 
the delay; Buckner v. Finley, 2 Pet. (U. S.) 
5SG, 7 L. Ed. 528; Little v. Bank, 2 Hill (X. 
Y.) 425; 'Daniels v. Ivyle, 1 Ga. 304; 2 M. & 
R. 401; Syraeuse, B. & X. Y. R. Co. v. Col- 
lins, 57 X. Y. 611; Purcell v. Allemong, 22 
Gratt. (Va.) 743; Taylor v. Sip. 30 X. .J. L. 
281; Stewart v. Smith, 17 Oliio St. 82; \lor- 
rison v. MeCartney, 30 Mo. 1S3; Cork v. 
P.acon, 45> Wis. 192, 30 Am. Kep. 712: Monto- 
lius v. Charles, 7G 111. 303. If not prosented 
for payment within a reasonahle time after 
issue, the drawer will be discharged from 
liability tliereon to the oxtcnt of tbe loss 
eaused by tbe delay; Xeg. Instr. Act § 
Where one deposits a chock in his hank and 
it is colloetod and credited, it is equivalent 
to payment to him in the ordinary coursc as 
though presented to another hank and paid 
over the counter; Amorican Xat Bank of 
Xashville, Tenn., v. Miller, 229 U. S. 517, 33 
Sup. Ct. 8S3, 57 L. Ed. -. 

In eommon with otlier kinds of negotia- 
ble papor, they must contain an order to 
pay money, and words of negotiahility. This 
enables a bona fide holder for value to col- 
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lect the money without regard to the pre- 
vious history of the paper; Swift v. Tyson, 
16 Pet. (U. S.) 1, 10 L. Ed. S65; Coddington v. 
Bay, 20 Johus. (N. Y.) 637, 11 Am. Dec. 342 ; 
Bank of Mobile v. Brown, 42 Ala. 10S. 

They must be properly signed by the per- 
son or firm keeping the account at the 
banker’s, as it is part of the implied con- 
tract of the banker that only checks so sign- 
ed sliall be paid. The words “Agt. Glass 
Buildings” added to the signature of a check 
used for paying an individual debt of the 
agent, are enough to put the person receiving 
it on iuquiry as to his authority to use the 
fund for such purpose; Gerard v. McCor- 
mick, 130 N. Y. 261, 29 N. E. 115, 14 L. R. A. 
234, and note reviewing cases. 

Post-dated checks are payable on the day 
of their date, although negotiated before- 
hand. See Taylor v. Sip, 30 N. J. L. 284; 
Mohawk Bank v. Broderick, 10 Wend. (N. 
Y.) 304; In re Brown, 2 Sto. 502, Fcd. Cas. 
No. 1,9S5. Where all the parties to a check 
reside in the same place, the holder has 
until the day following its date or receipt 
by him in which to present it. 

A check, of itself, does not operate as an 
assignment of any part of the funds to the 
credit of the drawer with the bank, and the 
bank is not liable to the holder unless and 
until it accepts or certifies the eheck; Neg. 
Instr. Act § 189; Doherty v. Watson, 29 W. 
N. C. (Pa.) 32. 

Certified Checks. Checks are not to be 
accepted, but presented at once for pay- 
ment. Tliere is a practice, however, of 
marking checks “good,” by the banker, which 
fixes his responsibility to pay that particular 
check when presented, and amounts, in fact, 
to an acceptance; Merchants’ Nat. Bank v. 
Bank, 10 Wall. (U. S.) 648, 19 L. Ed. 1008. 
Such a marking is called certifyiug; and 
checks so marked are called certified checks. 
See Meads v. Bank, 25 N. Y. 143, 82 Am. 
Dec. 331; Seventh Nat Bank v. Cook, 73 
Pa. 4S3, 13 Am. Rep. 751. The bank there- 
by becomes the principal debtor; First Nat. 
Bank of Jersey City v. Leach, 52 N. Y. 350, 
11 Am. Rep. 708; Merchants’ Nat. Bank v. 
Bank, 10 Wall. (U. S.) 64S, 19 L. Ed. 1008; 
Morse, Banks & Banking 414; to the holder, 
not the drawer; Girard Bank v. Bank, 39 
Pa. 92, 80 Am. Dec. 507; Metropoiitan Nat. 
Bank of Chicago v. Jones, 137 111. 634, 27 N. 
E. 533, 12 L. R. A. 492, 31 Am. St. Rep. 403; 
Minot v. Russ, 156 Mass. 458, 31 N. E. 4S9, 
16 L. R. A. 510, 32 Am. St. Rep. 472; First 
Nat. Bank v. Whitman, 94 U. S. 343, 24 L. 
Ed. 229; and the statute of limitation does 
not nin until demand rnade; Girard Bank v. 
Bank, 39 Pa. 92, 80 Am. Dec. 507; and the 
certifying after delivery at payee’s instance 
takes the amount thereof out of the hands 
of the maker, and any loss by the insolvency 
of the bank falls on the payee; Continental 
Nat. Bank of Chicago v. Cornhouser & Co., 
37 111. App. 475-; Miuot v. Russ, 156 Mass. 


458, 31 N. E. 4S9, 16 L. R. A. 510, 32 Am. St 
Rep. 472; where the holder of a check pro- 
curcs it to be accepted or certified, the draw- 
er aud all endorsers are discharged from 
liability thereon; Neg. Instr. Act § 1S8; but 
where certified to at inaker’s request he is 
not discharged from liability; Born v. Bank, 
123 Ind. 78, 24 N. E. 173, 7 L. R. A. 442, 18 
Am. St. Rep. 312; Bickford v. Bank, 42 111. 
238, 89 Am. Dec. 436; Mutual Nat Bank v. 
Rotgê, 2S La. Ann. 933, 26 Am. Rep. 126; 
Randolph Nat. Bank v. Hornblower, 160 
Mass. 401, 35 N. E. S50. 

The bank cannot refuse to pay because 
notified not to pay by the drawer; Freund v. 
Bank, 12 Hun (N. Y.) 537; even wliere it 
had been stolen and the holder acquired it 
three years after certification; id.; nor gen- 
erally can it set up that the check was forg- 
ed, or tliat the drawer lias no funds; Espy v. 
Bank, 18 Wall. (U. S.) 621, 21 L. Ed. 947. In 
New York, it is held that certifying a check 
warrants only the signature, and not the 
terms of the check; Security Bank of New 
York v. Bank, 67 N. Y. 458, 23 Am. Rep. 129. 
See First Nat. Bank of Cliicago v. Bank, 40 
111. App. 640; contra, Louisiana Nat. Bank v. 
Bank, 28 La. Ann. 1S9, 26 Am. Rep. 92. 
The certification is in effect merely an ac- 
ceptance, and creates no trust in favor of 
the holder of the check, and gives no lien on 
any particular portion of the assets of the 
bank; People v. Bank, 77 Hun 159, 28 N. Y. 
Supp. 407. It has, however, been held that 
a certified check operates as an assignment 
of tlie funds to meet it, and makcs the bank 
liable to the holder; Blake v. Savings Bank 
Co., 79 Ohio 1S9, 87 N. E. 73, 20 L. R. A. 
(N. S.) 290, 128 Am. St. Rep. 684, 16 Ann. 
Cas. 210. See supra . 

Certification is equivalent to an accept- 
ance; Neg. Instr. Act § 187. 

A statement by a bank officer that the 
drawer’s check was “good,” or “all right,” 
will not constitute an acceptance of the 
check; Espy v. Bank, 18 Wall. (U. S.) 604, 
21 L. Ed. 947; but a parol acceptance has 
been held sufficient; Pope v. Bank, 59 Barb. 
(N. Y.) 226. A bank is not bound to accept 
by telegram the checks or drafts of its de- 
positors, although it be in possession of 
funds to pay; First Nat. Bank of Atchison 
v. Bank, 74 Kan. 606, S7 Pac. 746, 8 L. R. 
A. (N. S.) 1148, 11S Am. St. Rep. 340, 11 Ann. 
Cas. 281. One relying on a telegram as an 
acceptance should see to it that the language 
used will, at least fairly. mean that; Myers 
v. Bank, 27 111. App. 254. See Bank of 
Springfield v. Bank, 30 Mo. App. 271, hold- 
ing that a parol statement by a bank that 
a check is good is not equivalent to a cer- 
tification; nor does it release the holder 
from the duty of proper diligence in pre- 
sentment for payment. It binds the bank 
to nothing more than that the statement 
was true at the time when it was made. 
But where the inquiry was, “Will you pay 
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J. T.’s check on you for $22,000? Answer,” 
and the answer was, ‘‘J. T. is good. Send 
on yonr paper,” it was held an acceptance; 
Nortli Atchison Bank v. Garretson, 51 Fed. 
IGS, 2 C. C. A. 145. And, generally, where 
tlie party inquiring takes the clieck in re- 
linnee upon such statement and for a valu- 
able consideration, the bank will be liable; 
Leach v. Hill, 10G Ia. 171, 7G N. W. CG7; 
Farniers’ & Merchants’ Bank v. ‘Dunhier, ”2 
Neb. 4S7, 49 N. W. 37G; Ilenrietta Nat. Bank 
v. Bank, S0 Tex. G4S, 1G S. W. 321, 2G Arn. 
St. liep. 773. 

A bank reeeiving a cbeck for collection is 
negligent in sending it to the drawee bank, 
although it is the only bank in the place; 
Winchester Mill Co. v. Bank, 120 Tenn. 225, 
111 S. W. 24S, 18 L. R. A. (N. S.) 441; Min- 
neapolis S. & D. Co. v. Bank, 7G Minn. 13G, 
7S N. W. 9S0, 44 L. R. A. 504, 77 Am. St. 
Rep. G09; Bank of Rockv Mount v. Floyd, 
142 N. C. 187, 55 S. E. 95; Ameriean Ex- 
change Nat. Bank v. Bank, 71 Mo. App. 451; 
Wagner v. Crook, 167 Pa. 259, 31 Atl. 57G, 
4G Ara. St. Rep. G72. But that such negli- 
gence on the part of the forwarding bank 
will not make it liable where there are no 
funds to the credit of the drawer, or where 
the drawee bank is insolvent, is held in 
some cases; Carson, Pirie, Scott & Co. v. 
Finclier, 129 Mich. GS7, S9 N. W. 570, 95 
Am. St. Rep. 449; First Nat. Bank v. Bank, 
12 Tex. Civ. App. 31S, 34 S. W. 45S. Tn 
Farmer’s Bank & Trust Co. v. Newland, 97 
Ky. 4G5, 31 S. W. 38, it was said that when 
a customer deposits checks with a bank, for 
collection at a distant point, he must know 
tlie bank cannot send one of its agents to 
make the collection. He is presumed to 
know the method employed by banks in mak- 
ing sueh collections. ITe has made the bank 
his agent for that purpose, and he does it 
with the implicd understanding that the 
bank will follow the customary method. 
And where it was shown to be a universal 
custom to send checks directly to the drawee 
bank for collection, the custom was hehl 
to amount to a good presentment for pay- 
ment: Kershaw v. Ladd, 34 Or. 375, 5G Pac. 
402, 44 L. ’R. A. 23G; Wilson v. Bank, 1S7 
111. 222, 5S N. E. 250, 52 L. R. A. G32. But 
such a custom was held unreasonahle and 
bad ; Farley Nat. Bank v. Pollock & Bern- 
heimer, 145 Ala. 321, 39 South. G12, 2 L. R. 
A. (N, S.) 194, 117 Am. St. Rep. 44, 8 Ann. 
Cas. 370. 

The rule is well settled that a drawee ac- 
cepts or pays at his peril a forged bill in 
the harnls of a holder in due course; 3 Burr. 
1354 ; for the reason that as between two per- 
sons of equal equities, one of whom must 
suffer, the one having legal title shonld pre- 
vail ; 4 II. L. R. 229; 1G id. 514; contra , 
First Nat. Bank of Lisbon v. Bank, 15 N. D. 
299. 10S N. W. 54G, 10 L. R. A. (N. S.) 49, 
125 Am. St. Rep. 5SS. 

A bank which receives for deposit a check 


on whieh the payee’s indorsement has bcui 
forged, and collects its amount and pays it 
over to the depositor, is liable to the payce; 
Farmer v. Bank, 100 Tenn. 1S7, 47 S. W. 234 : 
Buckley v. Bank, 35 N. J. L. 400, 10 Am. 
Rep. 249. 

An unrestricted indorsement of a draft is 
a representation tliat the signature of tb<» 
drawer is genuine, upon wliich the drawee 
may rely, so that in case it proves to be a 
forgery he may recover liack the money pai 1 
upon the draft to the indorser; Ford & Co. 
v. Bank, 74 S. C. 180, 54 S. E. 201. 10 L. R. 
A. (N. S.) 03, 114 Am. St. *Rep. 9SG, 7 Ann. 
Cas. 744. 

The deposltor owes a duty to the hank to 
use due diligence in exainining the returned 
pass books and vouchers. If he or hls 
clerk intrusted with the examination uses 
such diligence, whether it results in the dis- 
covery of the forgery or not, the depositor 
ean recover from the bank the sums paid 
out; Frank v. Bank, S4 N. Y. 213, 3S Am. 
Rep. 501. If, however, the examining clerk 
is the forger and conceals the result of tho 
examination from the depositor, the bank 
will not be liable; First Nat. Bank of Bir- 
mingham v. Allen, 100 Ala. 47G, 14 South. 335, 
27 L. R. A. 42G, 4G Am. St. Rep. S0 : Leather 
Mfrs. Bank v. Morgan, 117 U. S. 9G, G Sup. 
Ct. G57, 29 L. Ed. Sll; Dana v. Bank. 132 
Mass. 15G; Myers v. Bank, 193 Ta. 1. 41 
Atl. 2S0, 74 Am. St. Rep. 672. When the de- 
positor has knowledge that his forged check 
has been paid by the bank, he must prompt- 
ly give notice to the bank in order to hobl it 
liable for the loss ; McNeely Co. v. Bank. 
221 Pa. 5S8, 70 Atl. 5SS, 20 L. R. A. (N. S.) 
79: Myers v. Bank. 193 Pa. 1, 44 Atl. 2S0. 
74 Am. St. Rep. 672: Critten v. Bank, 171 
N. Y. 228, G3 N. E. 9G9, 57 L. R. A. 529; U. 
S. v. Bank. 45 Fed. 1G3. But the depositor’s 
delay is not a defence unless the bank shows 
some injury caused thereby: Murphy v. 
Bank, 191 Mass. 159, 77 N. E. 093, 114 Am. 
St. Rep. 595; Janin v. Bank, 92 Cal. 14, 27 
Pac. 1100, 14 L. 'R. A. 320, 27 Am. St Rep. 
S2; Third Nat. Bank of City of New York 
v. Bank, 7G Tlun 475, 27 N. Y. Supp. 1070 : 
contra , McNeely Co. v. Bank, 221 Pa, 5SS, 
70 Atl. S91, 20 L. R. A. (N. S.1 79. 

To entitle one who, by mistake. has paid 
out inoney on a forged endorsement of a 
cheek or other commercial paper, to recover 
baek the same. notice must within a rea- 
sonable time after discovery, be given to the 
party receiving sucli payment; National Ex- 
change Bank v. U. S., 151 Fed. 402, 80 C. C. 
A. G32; 3 Kent S5, Ilolmes’ note; but this 
does not apply to the payment to a bank of 
a penslon check by the sub-treasury upon 
a forged endorsement; U. S. v. Bank, 211 
U. S. 302, 29 Sup. Ct. GG5, 53 L. Ed. 100G. 
1G Ann. Cas. 11S4. 

Crossed Ctiecks. The practice of crossing 
checks originated at the clearing house, the 
clerks of the different bankers who did busi- 
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ncss tbere having been accustomed to write 
across tlie checks the liames of their em- 
ployers, so as to enable the clearing housc 
clerks to make up their accounts. It after- 
wards becarne a common practice to cross 
checks which wcre not intcnded to go 
through the clearing house, with the name 
of a banker or with “& Co.,” and a custom 
or usage grew up in regard to this also; 7 
Exch. 3S9, wliich held tke practice of cross- 
ing ckecks to be a safeguard to tlie owncr 
and not lo restrict their negotiability. 

A ckeck is said to be specially crossed 
when the name of a bank or banking firm is 
written across the face of the check (it is 
then payable only to the bank indicated), 
and it is said to be generally crossed wheu 
the words “and company” or any abbrevia- 
tion tkereof, usually “& Co.,” between two 
parallel transverse lines are written across 
the clieck (it must tken be paid only to some 
bank). Anotker form of the general cross- 
ing is recognized by the later Englisk stat-. 
utes which consists merely of two parallel 
transverse lines across the face of the cheeks 
without any words; Farmers’ Bank v. John- 
son, King & Co., 134 Ga. 4S6, GS S. E. 85, 30 
L. It. A. (N. S.) 697, 137 Am. St. Bep. 242. 

Crossed checks in England are now gov- 
erned by the Bill of Exckange Act of 1SS2, 
providing tliat where a banker in good faith 
and without negligence receives payment 
from a customer of a crossed clieck, and the 
customer has no title, or a defective title 
thereto, the banker shall not incur any lia- 
bility to the true owner of the check by rea- 
son only of having received such payment; 
[1903] A. C. 240, affirming [1902] 1 K. B. 242; 
[1904] 2 K. B. 465. 

The effect of crossing a check with the 
name of a banker means a direction to the 
drawee, by the owner, to pay it only tkrougli 
the banker; disregard of this direction 
would be evidence of negligence if payment 
were made to one who was not the lawful 
owner; 7 Exek. 3S9. By 19 & 20 Vict. c. 
25, this custom was made statutory ; 1 Q. 
B. Div. 31. 

In the United States the system of “cross- 
ed ckeeks,” strictly so called, is unknown. 
But of late the germ of a similar custom lias 
begun to manifest itself. Q^casionally 
ehecks have stamped or written upon them 
some form of words which is intended to 
secure their payment exclusively througk 
the Clearing House. 

Where a ckeck was stamped at the time 
it was drawn with the words “payable 
“"hrough (a named bank) at current rate,” it 
was held a material part of the direction, 
and the drawee bank was not required tu 
pay the check when not presented through 
the bank thus named; Farmers’ Bank v. 
Johnson, King & Co., 134 Ga. 4S6, 68 S. E. 
85, 30 L. K. A. (N. S.) 697, 137 Am. St. Rep. 
242. 

There is a practice of writing across 


checks “memorandum,” or “mem.” They are 
given thus, liot as an ordinary check, but 
as a memorandum of indebtedness; and be- 
tween the origiual parties this seems to be 
thcir only effect In the hands of a third 
party, for value, they have, however, all the 
force of ckecks without such word of restric- 
tion; Franklin Bank v. Freeman, 16 Pick. 
(Mass.) 535; Dykers v. Bank, 11 Paige (N. 
Y.) 612; Story, Pr. Notes § 499. See In- 

DOKSEMENT. 

Giving a ckeck is not payment unless 
the check is paid; Cromwell v. Lovett, 1 
Hall (N. Y.) 64; Franklin v. Vanderpool, 1 
Hall (N. Y.) 88; L. R. 10 Ex. 153; Small v. 
Mining Co., 99 Mass. 277; Sweet v. Titus, 4 
Hun (N. Y.) 639; Heartt v. Rhodes, 66 111. 
351; Patton’s Adm’rs v. Ash, 7 S. & R. (Pa.) 
116. Bnt a tender was keld good when 
made by a chcck contained in a letter, re- 
que.sting a receipt in return, which the plain- 
tiff sent back, demanding a larger sum, witli- 
out objecting to the nature of the tender; 
and receiving a ckeck marked “good” is pay- 
ment; 2 Dan. Neg. Inst. 559. See Payment. 

CHECK B00K. A book containing blanks 

for checks. 

These books are so arranged as to leave a margin, 
called by merchants a stump , or stubb, when the 
check is filled out and torn off. Upon these stumps 
a memorandum is made of the date of the check, 
the payee, and the amount; and this memorandum, 
in connection with the evidence of the party under 
oath, is evidence of the facts there recorded. 

CHECK R00M . The owner of property 
lost while in a railroad check room can re- 
cover without proof of negligence on the 
part of the railroad company; Terry v. Ry., 
81 S. C. 279, 62 S. E. 249, 18 L. R. A. (N. S.) 
295. 

CHECQUE. See Check. 

CHEMICAL ANALYSIS. The court takes 
judicial notice that to anal.vze a beverage 
requires not only learning and skill in ekem- 
istry, but instruments and appliances not in 
common use; State v. Powell, 141 N. C. 780, 
53 S. E. 515, 6 L. R. A. (N. S.) 477. 

CHEMIN (Fr.). The road wherein every 
man goes; the king’s highway. Called in 
law Latin via regia. Termes de la Leq/; 
Cowell; Spelman, Gloss. 

C H EMIST. See Apothecaey ; Deuggist. 

CHEROKEE NATI0N. One of the Civü- 
ized Indian tribes. See Indian ; Indian 
Teibe. 

CHEVAGE. A sum of money paid by vil- 
leins to their lords in acknowledgment of 
their villenage. 

It was paid to the lord in token of his being chief 
or head. It was exacted for permission to marry, 
and also permission to remain without the dominion 
of the lord. When paid to the king, it was called 
subjection. Termes de la Ley; Co. Lltt. 140 a; 
Spelman, Gloss. 

CHEVANTIA. A loan, or advance of 
mouey on credit. 
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CHEVISANCE (Fr. agrecment). A bar- 
gain or contract. An unlawful bargain or 
contraet. 

CHICKASAW NATION. One of the Civil- 
ized Indian tribes. See Indian; Indian 
Tribü. 

CHIEF. One who is put abovc thc rest. 
Principal. The best of a numbcr of tliings. 

Dccluration in cliicf is a declaration for 
the principal cause of action. 1 Tidd, Pr. 
410. 

Exammation in cliicf is the first examina- 
tion of a witness by the party who produces 
him. 1 Greenl. Ev. § 445. 

Tcnant in chicf was one who held directly 
of the king. 1 Washb. II. P. *19. 

CHIEF BARON. The titlc of the chief 
justice of tlie English court of exchcquer. 3 
P>la. Com.‘44. 

CHIEF JUDGE. In some states the pre- 
siding judge is tlius styled, as in the Xew 
York Court of Appeals and the Maryland 
Court of Appeals. The term is also used in 
1 Tyler (Vt.) with “assistant’ , judge for the 
puisne. 

CHIEF JUSTICE. The presiding or prin- 
cipal judge of a court. 

CHIEF JUSTICIAR. See Justiciar. 

CHIEF LORD. The immediatc lord of the 
fee. Burton, R. P. 31T. 

CHIEF PLEDGE. The borsholder, or 
chief of the borough. Spelman, Gloss. 

CHILD. The son or daughter, in relation 
to the father or mother. 

Illcgitimatc childrcn are bastards. Legiti- 
matc childrcn are those born in lawful w r ed- 
lock. Natural children are illcgitimate chil- 
dren. Posthumous cliildrcn are those born 
after the death of the father. 

Cliildren born in law'ful wedlock, or with- 
in a competent time afteiwvards, are presum- 
ed to be the issue of the father, and follow 
his condition; but this prcsuinption may be 
repelled by the proof of such facts tending 
to establish non-intercourse as may satisfy 
a jury to the contrary; Field, Inf. 40; 3 C. 
& P. 215, 427; 13 Ves. Ch. 5S; Cross v. Cross, 
3 Paige, Ch. (N. Y.) 139, 23 Am. Dee. 77S; 
Coin. v. Shepherd, 6 Binn. (Pa.) 2SG, G Am. 
Dee. 449; Barden v. Bardcn, 14 N. C. 54S. 
See Blackburu v. Crawford, 3 Wall. (U. S.) 
175, 18 E. Ed. 1SG. Sce Access. Those born 
out of law T ful wedlock follow' the condition 
of tlie mothcr. 

The tcrm children does not, ordinarily and 
propciiy speaking, comprehend grandchil- 
dren, or issue gcnerally ; yet somctii'nes that 
meaniog is given to it in eases of nccessity; 
6 Co. 1G; 14 Ves. 57G; Adams v. Law, 17 
How. (U. S.) 417, 15 L. Ed. 149; McGuire 
v. Westmoreland, 3G Ala. 594; Thoiuson v. 
Ludington, 104 Mass. 193. And it has been 


hcld to signify thc same as issue, in cases 
where the testator, by using the terms chil- 
drcn and issue indiscriminately, sliowed his 
intcntion to use the former term in the scnse 
of issue, so as to cntitle grandchildren, etc., 
to take under it; 1 Ves. Seu. Ch. 19G; 
Mowatt v. Carow’, 7 I’aige, Ch. (N. Y.) 32S, 
32 Am. Dec. G41; Ruff v. Rutherford, 1 Bail. 
Eq. (S. C.) 7; Dickinson v. Lec, 4 Watts 
(Pa.) S2, 2S Am. Dec. GS4; 3 Grecnl. Cruise, 
Dig. 233. See Walkcr v. Williamson, 25 Ga. 
549; Appeal of Castncr, 8S Pa. 47S. 

It is a rule of decision in England that 
the w’ord “childrcn” means legitimate ehil- 
dren; 7 Ves. 45S; 31 Ch. D. 542; L. R. 7 II. 
L. 5GS; and such is the general rulc in this 
couutry; Gardner v. Ilcyer, 2 Paigc (N. Y.i 
11; Heater v. Van Aukcn, 14 N. J. Eq. 159; 
Thompson v. McDonald, 22 N. C. 4G3; Gates 
v. Seibcrt, 157 Mo. 254, 57 S. W. 10G5, S0 
Ain. St. Rep. G25; In re Scholl’s Will, 100 
Wis. G50, 7G N. W. GIG; Bealafeld v. Slaugh- 
enhaupt, 233 Pa. 5G5, G2 Atl. 1113; although 
illegitimate children may be eonsidered as 
included by exprcss dcsignation or nccessary 
implieation; Stewart v. Stewart, 31 N. J. 
Eq. 39S; Collins v. Iloxie, 9 Paige (N. Y.) 
Sl; Bennett v. Toler, 15 Grat. (Va.) 5SS, 7S 
Am. Dec. G3S; Morton’s Estate v. Morton, G2 
Neb. 420, 87 N. W. 182; and when the term 
is used in a will, therc must be evidenee to 
be collected from tbe w r ill itsclf, or cxtrinsi- 
eally, to show’ afiirmatively that the tcstator 
intcndcd tbat his illcgitimate chihlren should 
takc, or they will not bc included; 1 V. & 
B. 422; 4 Kent 34G, 414, 419; G II. L. 205; 
Palmer v. Ilorn, S4 N. Y. 516. See Bastard. 

The question whether the tcrm “child’* 
can include “twins’’ is said not to have becn 
raised in any English case, in 70 Alb. L. ,T. 
2, w r herc an interesting forcign case is notcd, 
but. no decision is stated. No Americau casc 
on the point has been found. 

Posthumous children inhcrit, in all cascs, 
in like manner ns if they liad becn bom in 
the Iifctime of the intestate and had sur- 
vived him; 2 Grccnl. Cruise, Dig. 335; 4 
Kent 412. See 2 Washb. R. P. 439. G99. 

In Pennsylvania; act of 1S3G, p. 250; and 
in some other states; Rhode Tslnnd, Rev. 
Stat. tit. xxiv. c. 154, § 10; Bancroft v. Ives, 
3 Gray (Mass.) 3G7; tlie wdll of tlieir fathers 
or mothers in which no provision is made 
for tliem is revokcd. as far as regards tliem, 
by operation of law r ; Coates v. Iluglies, 3 
Binn. (Pa.) 49S; Barnes v. Barker, 5 Wash. 
390, 31 Pac. 97G. In lowa a will is revoked 
by the birth of a child aftcr its exeeution; 
Warè v. Wisncr, 50 Fed. 310. Sec, as to 
thc law T of Virginia on thls subject, Armi- 
stead v. Dangerfield, 3 Munf. (Va.) 20, 5 
Am. Dec. 501. 

An elaborate statute knowm as the Chil- 
dren’s Act, 190S, was passed Deceiuher 21, 
19oS, in England to consolidate and amend 
tlie law on that subject. It consists of 134 
sections covering the dirisions of infant life 
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protection, prevention of cruelty to children, 
juvenile smoking, reformatory and industrial 
schools, juvenile offenders and miscellaneous 
and general provisions; L. R. 46 Stat. 453. 

See Age; In Ventke sa Mere. As to their 
competency as witnesses, see Witness. And 
see Parent and Child. 

The courts construe these laws liberally 
as within the police powers of a state and 
they are generally upheld, the rule having 
been laid down that the courts will not in- 
terfere with the legislative action in regard 
to such regulations ; In re Weber, 149 Cal. 
392, SG Pac. S09. Statutes have been keld 
constitutional forbidding the employment of 
ckildren under twelve years of age in fac- 
tories ; Starnes v. Mfg. Co., 147 N. C. 556, 61 
S. E. 525, 17 L. R. A. (N. S.) 602, 15 Ann. 
Cas. 470; of children under fourteen years 
of age in factories; In re Spencer, 149 Cal. 
396, S6 Pac. S96, 117 Am. St. Rep. 137, 9 
Ann. Cas. 1105; Bryant v. Hardware Co., 76 
N. J. L. 45, 69 Atl. 23; City of New York v. 
Chelsa Jute Mills, 43 Misc. 266, S8 N. YT. 
Supp. 10S5 ; under sixteen years of age in 
factories; People v. Taylor, 124 App. Div. 
434, 108 N. Y. Supp. 796; or in coal mines; 
Collett v. Scott, 30 Pa. Super. Ct. 430; or the 
employment of minors under sixteen years 
of age over ten hours a dav or over six days 
a week; State v. Shorey, 48 Or. 396, 86 Pac. 
SSl, 24 L. R. A. (N. S.) 1121; or girls under 
fourteen years of age as dancers or in the- 
aters; People v. Ewer, 141 N. Y. 129, 36 N. 
E. 4, 25 L. R. A. 794, 38 Am. St. Rep. 788. 
Other cases in which statutes limit the hours 
which women and ckildren may be employed 
are Stehle v. Mach. Co., 220 Pa. 617, 69 Atl. 
1116, 14 Ann. Cas. 122; Com. v. Mfg. Co., 
120 Mass. 3S3; and see generally as to the 
constitutionality of such laws; 65 L. R. A. 
33, note, and 12 L. R. A. (N. S.) 1130, note. 

The question has been much discussed 
whether one employing a child under the 
statutory age may set up contributory neg- 
ligence or assumption of risk to defeat lia- 
bility for personal injury. In New York, re- 
versing the lower court, it was held error to 
exclude testimony on the question of con- 
tributory negligence, and to hold as a matter 
of law that the question could not be consid- 
ered; Lee v. Mfg. Co., 115 App. Div. 589, 101 
N. Y. Supp. 78. It is held that contributory 
negligence could not be set up; American 
Car & Foundry Co. v. Armentraut, 214 111. 
509, 73 N: E. 766; Lenahan v. Min. Co., 218 
Pa. 311, 67 Atl. 642, 12 L. R. A. (N. S.) 461, 
120 Am. St. Rep. 885; Inland Steel Co. v. 
Yedinak, 172 Ind. 423, 87 N. E. 229, 139 
Am. St. Rep. 3S9; Nairn v. Biscuit Co., 120 
Mo. App. 144, 96 S. W. 679. In other cases, 
it is held that contributory negligence is a 
question for the jury, with due considera- 
tion of the tender age of the child; Queen 
v. Iron Co., 95 Tenn. 458, 32 S. W. 460, 30 
L. R. A. 82, 49 Am. St Rep. 935; Morris v. 


Stanfield, 81 111. App. 264; Sterling v. Car- 
bide Co., 142 Mich. 2S4, 105 N. W. 755. In 
Marino v. Lehmaier, 173 N. Y. 530, 66 N. E. 
572, 61 L R. A. 811, it was held that a child 
of a forbidden age was not, as a matter of 
law, chargeable with contributory negligence 
or with assumption of risk. In that case it 
was also decided that the fact that a pen- 
alty was prescribed by the act did not pre- 
vent the injured child from having an action 
for damages. The defense of contributory 
negligence was also allowed in the case of a 
child employed in violation of the statute 
where he was shown to be familiar with the 
construction of the machine by which he 
was yijured; Borck v. Bolt & Nut Works, 
111 Mich. 129, 69 N. W. 254; and in anotker 
case it was keld error not to have with- 
drawn the case from the jury, although the 
plaintiff was employed in violation of the 
statute; Begkold v. Auto Body Co., 149 Mich. 
14, 112 N. W. 691, 14 L. R. A. (N. S.) 609. 

In North Carolina, before the enactment 
of the statute, it was keld that in an aetion 
by a child of nine years for injury the evi- 
dence as to the youth, inexperience and ig- 
norance of the child, the failure of the com- 
pany to instruct him was properly left to the 
jury on the question of the negligence of the 
company and the contributory negligence of 
the infant employê; Fitzgerald v. Furniture 
Co., 131 N. C. 637, 42 S. E. 946, where the 
legislation on the subject up to that time is 
summarized. After the passage of a state 
statute on the subject the employment of 
the cliild in violation of the statute was held 
to be evidence of negligence to be submit- 
ted to the jury, as also the question of con- 
tributory negligence; Rolin v. Tobacco Co., 

141 N. C. 300, 53 S. E. 891, 7 L. R. A. (N. S.) 
335, 8 Ann. Cas. 63S. 

The violation of a statute forbidding the 
employment of ckildren under a certain age, 
or at certain specified work, or specifying 
conditions to be complied with, is negligence 
per se , in an action by the child for injury; 
American Car & Foundry Co. v. Armentraut, 
214 111. 509; Nickey v. Steuder, 164 Ind. 1S9, 
73 N. E. 117; Brower v. Locke, 31 Ind. App. 
353, 67 N. E. 1015; Queen v. Iron Co., 95 
Tenn. 458, 32 S. W. 460, 30 L. R. A. 82, 49 
Am. St. Rep. 935; Cooke v. Mfg. Co., 33 Hun 
(N. Y.) 351; Woolf v. Nauman Co., 12S Ia. 
261, 103 N. W. 7S5; Sterling v. Carbide Co., 

142 Mich. 2S4, 105 N. W. 755. 

But in Perry v. Tozer, 90 Minn. 431, 97 N. 
W. 137, 101 Am. St. Rep. 416, it was keld 
that while employment in violation of the 
statute was prima facie evidence of negli- 
gence, it might be rebutted by proof of due 
care or of contributory negligence, the viola- 
tion of a statute merely shifting the burden 
of proof. In Breckenridge v. Reagan, 22 
Ohio C. C. 71, the employment in violation of 
a statute was held “some evidence” of neg- 
ligence. 
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C H IL D W IT (Sax.). A power to take a flne 
from a Londwoman gotten with child without 
the lord’s consent. 

By custom in Essex county, England, every re- 
puted father of a bastard child was obliged to pay 
a small fine to the lord. This custom Is known as 
childwit. Cowell. 

CHILTERN HUNDREDS. The offices of 
steward or bailiff of Ilis Majesty’s three 
Chiltern llundreds of Stoke, Desborough, 
and Bonenham; or the steward of the 
Manor of Northsted. These offices have 
sometimes been refused, but they are or- 
dinarily given to any member of the Ilouse 
of Coinmons who applies for them as a 
means of ceasing to be a member of thê 
House, an ollice whlch cannot be resigned; 
but which becomes vacant upon the accept- 
ance of any other office by a member. The 
office is retained until the appointment is 
revoked to make way for the appointment 
of another holder. The practice began about 
1750. The offices of steward of the Manor of 
East Ilendred and Ilempholme were last used 
for this purpose in 1840 and 1SG5 respective- 
ly. Chiltern Hundreds is an appointment 
under the hand and seal of the Chancellor of 
the Exchequer. In 1SG1, and since, the words 
“reposing espec-ial trust and coufldence,” etc., 
were omitted. May, Parl. Pr. G42. 

CHIMIN. See Ciiemin. 

C H IM INAG E. A toll for passiug on a way 
through a forest; called in the civil law 
pcdagium. Cowell. See Co. Litt 5G a; Spel- 
man, Gloss.; Termes de la Ley; Baldwin’s 
Ed. of Britton, G3. 

CHIMINUS. The way by which the king 
and all his sulyects and all under his protee- 
tion have a right to pass, though the prop- 
erty of the soil of each side wnere the way 
lieth may belong to a private man. Cowell. 

CHIMNEY MONEY. See Hearth Monet; 
Fumage. 

C H IN A. By Act of June 30, 190C, a “ünit- 
ed States Court for China” is created to 
wliich is given the jurisdiction formerly ex- 
ercised by consuls and ministers, except as 
mentioned in the title Consular Courts. It 
is held by one judge appointed by the Presi- 
dent, with the cousent of the Senate (salary 
SSOOO, term of office ten years). It sits at 
Shanghai, and, at stated periods, at Canton, 
Tientsin and Hankan. An appeal to it lles 
from all consular courts of China (and of 
Korea so long as the right of extraterritoriali- 
ty shall obtain in favor of the United States). 
It has supervisory control over consuls and 
vice-consuls in respect of the estates of de- 
cedents in China. 

Its procedure is in accordance, so far as 
practicable, with that prescribed by the Re- 
vised Statutes for consular conrts in China, 
but it may modify and supplement such 
rules. Its jurisdiction is exercised in ac- 
cordance with treaties and law of the United 
Bouv.—31 


States, and where these are deficlent or un 
suitable, then in accordance with the common 
law and the law established by United 
States courts. 

An appeal lies to the Circuit Court of Ap- 
peals of the Xinth Circuit and appeals and 
writs of error may be taken thenee to tlie 
Supreme Court in the same class uf cases as 
those in which they are permitted in cases 
coming to the former court from the Dis- 
trict Court. 

See Chinese. 

CHINESE. Stringent laws for the entire 
exclusion of Cliinese from the United States 
have been passed in the Pacific states, many 
of which have been decided to be uncon- 
stitutional; as is an ordinanee that every 
male person imprisoned in tlie county jail 
should have his hair cut short; IIo Ah 
lvow v. Nunan, 5 Sawy. 552, Fed. Cas. Xo. 
G,54G. A statute forbidding the employment 
of Chinamen on public works, ete., is void, as 
contraveniug the Burlingame treaty and the 
14th amendment; Baker v. Portland, 5 Sawy. 
5GG, Fed. Cas. No. 777; In re Tiburcio Par- 
rott, 1 Fed. 4S1. So is an act forbidding 
Chinamen to fish for the purpose of sale; ln 
re Ah Chong, 2 Fed. 733. But a state law 
forbidding the exhumation of dead bodies 
and tlieir removal, without a permit, is not 
invalid wlien applied to the removal of bodies 
of Chinamen who have been buried in Cali- 
fornia; it is a merely sanitary regulation; 
In re Wong Yung Quy, 2 Fed. G24. 

The eonvention between the United States 
and China of 1S94 provided that Chinese la- 
borers or Chinese of any other class, either 
permanently or temporarily residing in the 
United States shall have for the protection 
of their persons and property all rights that 
are given by tlie laws of the United States 
to citizens of the most favored nation, ex- 
cepting the right to becorne naturalized citi 
zens; 2S Stat. L. 1211. 

Teachers, officials, students, etc., have the 
privilege of coming to and residing in the 
United States on presentation of a certifi- 
cate from their government, or the govern- 
ment where they last resided visêd by the 
diplomatic or consular representative of the 
United States in the country or port whence 
they departed. Upon application for admis- 
sion this certificate is prima facie evidence of 
the facts set fortli therein. One cannot be 
deported unless there is evidence to over- 
come the legal effect of the certificate ; Liu 
Hop Fong v. U. S., 209 U. S. 453, 2S Sup. Ct. 
57G, 52 L. Ed. SSS. 

The regulations of the treasury department 
of Dec. S, 1900, governing the privilege of 
transit by Chinese laborers across tlie ter- 
ritory of the United States which require 
that evidence be produced which sliall satis- 
fy the collector of customs that a bona fide 
transit only was inteuded were authorized 
by the provision of the treaty with China of 
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Maroh 17, 1894 (28 Stat. L. 1211) that Chinese 
laborers shall continue to enjoy such privi- 
’ege of transit, subject to such regulations by 
the government of the Unitcd States as may 
be necessary to prevent abuse of the priv- 
ilege; Fok Yung Yo v. U. S., 185 U. S. 29G, 
22 Sup. Ct. 68G, 46 L. Ed. 917 ; Lee Lung v. 
Patterson, 1S6 U. S. 168, 22 Sup. Ct. 795, 46 
L. Ed. 110S. 

Chinese persons born out of the United 
States, remaining subjects of China, are en- 
titled to the protection of and owe allegiance 
•o the United States so long as they are per- 
aiitted by the United States to reside hcre, 
and are subject to the jurisdiction thereof 
in the same sense as all other aliens residing 
In the United States ; Yick Wo v. Hopkins, 
118 U. S. 356, 6 Sup. Ct 1064, 30 L. Ed. 220; 
Lau Ou Bew v. U. S., 144 U. S. 47, 12 Sup. 
Ct. 517, 36 L. Ed. 340; Fong Yue Ting v. U. 
S., 149 U. S. 69S, 13 Sup. Ct. 1016, 37 L. Ed. 
105; Lem Moon Sing v. U. S., 15S U. S. 538, 
L5 Sup. Ct. 967, 39 L. Ed. 10S2; Wong Wing 
v. U. S., 163 U. S. 22S, 16 Sup. Ct. 977, 41 
L. Ed. 140; U. S. v. Wong Kim Ark, 169 U. 
S. 649, 1S Sup. Ct. 456, 42 L. Ed. 890. 

The failure of a Chinese laborer to reg- 
Ister, as required by act of Congress, May 
5, 1S92, is held not to be excused by the fact 
that after the commencement of the time 
allowed for registration, but before its ex- 
piration, he was convicted and imprisoned 
for crime; U. S. v. Ah Poing, 69 Fed. 972. 

Act of Nov. 3, 1893 (exclusion act), applies 
to Chinese persons who, having left the coun- 
try before its passage, afterwards sought to 
return; Lew Jim v. U. S., 66 Fed. 953, 14 
C. C. A. 2S1. A Chinaman, who during half 
his time is engaged in cutting and sewing 
garmcnts for sale by a firm of which he is a 
rnember, is not a merchant within the exclu- 
sion act ; Lai Moy v. U. S., 66 Fed. 955, 14 C. 
C. A. 2S3. 

The Cliinese exclusion acts cannot control 
the meaning or impair the effect of the con- 
stitutional amendment but must be construed 
and executed in subordination to its provi- 
sions; U. S. v. Wong Kim Ark, 169 U. S. 649, 
18 Sup. Ct. 456, 42 L. Ed. 890; and the right 
of the United States as exercised by and un- 
der these acts, to exclude or expel from the 
country persons of the Chinese race, born in 
China and continuing to be subjects thereof, 
though having acquired a commercial domicil 
in the United States, has been upheld, for 
reasons applicable to all aliens alike, and in- 
applicable to citizens of whatever race or 
color; Chae Chan Ping v. U. S., 130 U. S. 
581, 9 Sup. Ct. 623, 32 L. Ed. 106S; Nishi- 
mura Etiu v. U. S., 142 U. S. 651, 12 Sup. Ct. 
336, 35 L. Ed. 1146 ; Fong Yue Ting v. U. S., 
149 U. S. G9S, 13 Sup. Ct. 1016, 37 L. Ed. 905; 
Lem Moon Sing v. U. S., 15S U. S. 53S, 15 
Sup. Ct. 967, 39 L. Ed. 1082; Wong Wing v. 
U. S., 163 U. S. 22S, 16 Sup. Ct. 977, 41 L. 
Ed. 140. A Chinaman, within the United 


States who resists deportation on the ground 
tliat he is an American born citizen may not 
be deported until the right to do so has been 
ascertained; Moy Suey v. U. S., 147 Fed. 697, 
7S C. C. A. S5. It was considered that the 
case was radieally dift'erent from that of a 
Chinese citizen who left the United States 
and was excluded on his return, in which 
case it was held that the decision of the im- 
migration ofiicers was final unless reversed 
by the Secretary of Commerce and Labor, 
and was not‘ reviewable by the federal 
courts; U. S. v. Ju Toy, 19S U. S. 253, 25 
Sup. Ct. 644, 49 L. Ed. 1040. 

The constitutionality of the power of the 
Secretary, in cases where the alienage is ad- 
mitted, is settled; Nishimura Ekiu v. U. S., 
142 U. S. 651, 12 Sup. Ct. 336, 35 L. Ed. 1146; 
and also that one who clairns citizenship 
cannot resort to the courts before prosecuting 
an appeal to the Secretary; U. S. v. Sing 
Tuck, 194 U. S. 161, 24 Sup. Ct. 621, 4S L. 
Ed. 917; as a citizen could not be excluded 
from the country except as a punishment for 
crime; In re Sing Tuck, 126 Fed. 386; Lee 
Sing Far v. U. S., 94 Fed. S34, 35 C. C. A. 
327; it may reasonably be contended that 
the determination of this constitutional right 
is a judicial and not an executive function, 
and therefore it is a question whether the de- 
cision of an executive ofiicial upon it is due 
process of law; Japanese Immigrant Case, 
1S9 U. S. S6, 23 Sup. Ct. 611, 47 L. Ed. 721. 

By section 3 of the Geary Act the burden 
of proving affirmatively his right to remain 
in the country rests upon a Chinaman who 
has been arrested for being here illegally and 
the act raising this presumption of guilt is 
valid; U. S. v. Chun Hoy, 111 Fed. 899, 50 
C. C. A. 57; the presumption, it is said, 
should be viewed under the rule of evidence 
as to facts peculiarly within the knowledge 
of the accused; 11 Y. L. J. 262; and its 
harshness arose mainly from the penalty im- 
posed by section 4; In re Sing Lee, 54 Fed. 
334; Fong Yue Ting v. U. S., 149 U. S. 698, 
13 Sup. Ct. 1016, 37 L. Ed. 905, which section 
was held unconstitutional; U. S. v. Wong 
Dep Ken, 57 Fed. 206. 

See China, 

CHIPPINGAVEL. A toll for buying and 
selling. A tax imposed on goods brought for 
sale. Whishaw; Blount. 

CHIRGEM0TE (spelled, also, Chirchge - 
mote, Circgemote, Kirkmote; Sax. circge - 
mote, from circ, ciric , or cyric, a church, and 
gemot, a meeting or assembly). 

In Saxon Law. An ecclesiastical court or 
assembly (Jorum ecclesiasticum); a synod; a 
meeting in a church or vestry. Blount; Spelm. 
Gloss.; Hen. I. cc. 4, 8; Co. 4th Inst. 321; 
Cunningh. Law Dict 

CHIROGRAPH (Lat. chirograplia) . A 
deed or public instrument in writing. 

Chirographs were anciently attested by the sub- 
scription and crosses of witnesses. Afterwards, fco 
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prevent frauds and eoncealments, deeds of mutual 
eovenant were made In a script and rescrivt, or in a 
part and eounter-part: and in the middie, between 
the two eopies, they drew the capital ictters of the 
aiphabet, and then taüied, or cut asuüder ln an in- 
dented manner, the sheet or skin of parehment, one 
of whieh parts being deiivered to each of the parties 
were proved authentic hy matehing with and an- 
swering to one another. Deeds thus made were de- 
nominated synrfrapha hy the eanonists, beeause 
that word, instcad of the letters of the alphabet or 
the ■word chiroyraphum, was used. 2 Bia. Com. 296. 
This method of preventing eounterfeiting, or of de- 
tectiug counterfeits, is now used, by having some 
ornament or some word engraved or printed at one 
end of eertlfieates of stoeks, eheeks, and a variety 
of other instruments, which are bound up in a book, 
and, after they are executed, are eut asunder 
through such ornament or word. See Syngraph; 

INDENT. 

The last part of a fine of land. 

It is eaüed, more eommonly, the foot of the flne. 
It is an iustrument of writing, beginniog with these 
words: <4 Thls is the finai agreement," etc. It eon- 
eludes the whoie matter, reciting the parties, day, 
year, and place, and before whom the finc was ae- 
knowledged and levied. Cruise, Dig. t. 35, c. 2, s. 52. 

In Civil and Canon Law. An instrument 
written out and subscribed by the hands of 
the king or prince. An instrument written 
out by the parties and signed by them. 

The Normans, destroying these chirographa, call- 
ed the instruments substituted in their piace cliarta 
(charters), and declared that these charta should be 
verified by the seai of the signer with the attesta- 
tion of three or four witnesses. Du Cange ; Coweii. 

CHIVALRY, COURT OF. See Court of 
CniVALRY. 

CHIVALRY, TENURE BY. Tenure by 
knight-service. Co. Litt. 

CHOCTAW NATION. See Indian Tribe. 

CHOPS. The mouth of a harbor. Stats. 
of Mass. 1SS2, p. 12SS. 

CHOSE (Fr. thing), Personal property. 

Choses in possession . Personal things of 
which one has possession. 

Choses in action. See that title. 

CHOSE I N ACTION. A right to receive 
or recover a debt, or rnoney, or damages l'or 
breach of contract, or for a tort connceted 
with contract, but w T hich cannot be enforced 
without action. Comyns, Dig. Bicns . 

It is difiicult to find out the exact mean- 
ing of the expression; the meaning attribut- 
ed to it has been explained from time to 
time ; 30 Ch. D. 2S2, 27G, 277; 11 App. Cas. 
439, where Lord Blackburn said that the 
phrase has been used “accurately or inac- 
curately, as including all personal chattels 
that are not in possession.” It now includes 
all personal chattels wliich are not in pos- 
scssion; 11 App. Cas. 440. It includes an 
annuity ; 3 Mer. SG, unless charged on land ; 
14 Sim. 7G; consols; 1 Ves. Jun. 19S; 
shares; 11 A. & E. 205; a tieket in a Derby 
sweepstakes; 8 Q. B. 134; all debts and all 
ciaims for damages for breach of contraet; 
Buslmell v. Kenned}", 9 Wall. (U. S.) 3S7, 
19 L. Ed. 736; open accounts or unliquidated 
aceounts; Sere v. Pitot, G Cra. (U. S.) 332, 


3 L. Ed. 240; Wilkinson v. Wilklnson, 2 
Curt. 5S2, Fed. Cas. No. 17,077; contraets 
for the delivery of cliattels or mouey; Bush- 
nell v. Kennedy, 9 Wall. (U. S.) 3S7, 19 L. 
Ed. 73G; certificates of deposit; Basket v. 
Ilassell, 107 U. S. G02, 2 Sup. Ct. 415, 27 
L. Ed. 500; a check on a bank; L. U. G Eq. 
19S; a personal right not redueud into pos- 
session but feeoverable by a suit at law; 2 
Kent 351 ; a mere right of action as to a 
chattel, not in actual possessiou; Yerby v. 
Lyuch, 3 Gratt. (Va.) 494. 

It is one of the qualities of a cliose in ae- 
tion that at comruon law it is not assigu- 
able; 10 Co. 47; Gardner v. Adams, 12 Wend. 
(X. Y T .) 297; 1 Cra. (U. S.) 3G7. In Brae- 
ton’s day it wcnt to the heir, and he, not 
the executor, sued for the debts due to a 
dead man. This naturally led to difiiculties, 
and the courts gradually yielded to the pres- 
sure of nccessity aud without a statute, so 
momentous a ehange was made as that, 
early in the time of Edward I., the chaneery 
liad framed aud the king’s court had upheld 
writs of debt for and against executors; 2 
Poll. & Maitl. 344. It was Coke’s idea that 
the origin of the rule against assignment of 
choses in aetion was the “wisdom and policy 
of the founders of our law,’’ iu diseouraging 
maintenance and litigation, but Pulleck 
thinks that there is no doubt that it was 
the logical consequenee of the primitive view 
of a contract as creating a strictly personal 
obligation between creditor aud debtor. See 
Wald, Poll. Torts 207, and note G. in App. 
supporting tliis vicw. In equitv, frorn an 
early period, the courts have viewed the as- 
signment of a chose in action for a valuable 
consideration as a contract by the assignor 
to permit the assiguee to use his name for 
the purpose of recovery, and, consequently. 
enforce its specific performance, unless con- 
trary to public policy; 1 P. Wms. Ch. 381; 
Iloppiss v. Eskridge, 37 N. C. 54; Dobyns 
v. McGovern, 15 Mo. CG2. And now, at com- 
mon law, the assignee is entitled to sue 
and recover in the name of the assignor, 
and the debtor will not be allowed, by way 
of defence to sueh suit, to avail himself of 
auy payment to or release from the as- 
signor, if niade or obtained after notice of 
the assigmnent ; 4 Term 340; Bartlett v. 
Pearson, 29 Me. 9; Wehb v. Steele, 12 N. II. 
230; Pitts v. Holmes, 10 Cusli. (Mass.) 93; 
Blin v. Pierce, 20 Vt. 25; Caldwell v. 
Mesliew, 44 Ark. 5G4. If, after notice of the 
assignment, the debtor expressly proiuise 
the assignee to pay hlm the debt, the as- 
signee will then be entitled to sue In his 
own name; Croeker v. Whitney, 10 Mass. 
31G; Tiernan v. Jackson, 5 Pet. (U. S.) 597, 
S L. Ed. 254; Clarke v. Thompson, 2 It. I. 
14G; Barger v. Collins, 7 Harr. & J. (Md.) 
213; Ford v. Adams, 2 Barb. (N. Y.) 349; 
Geer v. Areher, 2 Barb. (N. Y.) 420; Thornp- 
son v. Emery, 27 N. H. 269; but without 
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sucb express promise the assignee, except 
under peculiar circumstances, must proceed, 
even in equity in the name of the assignor; 

% Ontario Bank v. Mumford, 2 Barb. Ch. (N. 
Y.) 596; Carter v. Ins. Co., 1 Johns. Ch. (N. 
Y.) 403; Adair v. Winchester, 7 Gill & J. 
(Md.) 114; Lenox v. Roberts, 2 Wheat (U. 
S.) 373, 4 L. Ed. 264; or by agreement he 
can sue in his own name and pay over the 
proceeds of the sale to the assignor, in 
which case he becomes a trustee; Dean v. 
Cliandler, 44 Mo. App. 338. 

The English Judicature Act of 1873 pro- 
vides to a certain extent for assignments of 
choses in action; but not every equitable as- 
signment is within the statute [1902] 2 K. B. 
196. A partial assignment of choses in ac- 
tion is good in equity, although the legal 
title remains with the assignor; Texas W. 
R. Co. v. Gentry, 69 Tex. 625, 8 S. W. 98. 

But courts of equity will not, any more 
than courts of law, give effect to such as- 
signments when they contravene any rule 
of law or of public policy. , Thus, they will 
not give effect to the assignment of the 
Ualf pay or full pay of an otticer in the 
army; 1 Ball & B. 3S9; or of a right of 
entry or aetion for land held adversely; 
Hoppiss v. Eskridge, 37 N. C. 54; or of a 
part of a right in controversy, in considera- 
tion of money or services to enforce it; 
Wilhite v. Roberts, 4 Dana (Ky.) 173. Nei- 
ther do the courts, either of law or of eq- 
uity, give effect to the assignment of mere 
personal actions which die with the per- 
son; Jabriskie v. Smith, 13 N. Y. 322, 64 
Am. Dec. 551; Oliver v. Walsh, 6 Cal. 456; 
Smith v. Sherman, 4 Cush. (Mass.) 408. A 
cause of action for deceit is assignable; 
Dean v. Chandler, 44 Mo. App. 338; but not 
for slander; Miller v. Newell, 20 S. C. 123, 
47 Am. Rop. 833. But a claim of damages 
to property, though arising ex delicto, which 
on the death of the party would survive 
to his executors or administrators as assets, 
may be assigned; Bisp. Eq. 166; McKee v. 
Judd, 12 N. Y. 622, 64 Am. Dec. 515; Web- 
ber v. Quaw, 46 Wis. 11S, 49 N. W. 830. 
The transfer of a biii of lading will pass 
the claim for the conversion of the goods 
represented by it; Dickson v. Elevator Co., 
44 Mo. App. 498; Haas v. R. Co., S1 Ga. 
792, 7 S. E. 629. See Smith v. Thompson, 
94 Mich. 381, 54 N. W. 168. The right of 
vendor to bring a second suit in trespass to 
try title is assignable and passes to the 
vendee; Williams v. Bennett, 1 Tex. Civ. 
App. 49S, 20 S. W. 856. 

The assignee of a chose in action, unless 
it be a negotiable promissory note or bill 
of exchange, withont notice, in general takes 
it subject to all the equities which subsist 
against the assignor; 1 P. Wms. 496; 4 
Price 161; Brashear v. West, 7 Pet. (U. S.) 
608, 8 L. Ed. S01; Cornish v. Bryan, 10 N. J. 
Eq. 146; Bishop v. Holcomb, 10 Conn. 444; 
Bush v. Lathrop, 22 N. Y. 535; Martin v. 


Richardson, 68 N. C. 255; Boardman v. 
Ilayne, 29 Ia. 339; Lane v. Smith, 103 Pa. 
415; Williams v. Neely, 134 Fed. 1, 67 C. 
C. A. 171, 69 L. R. A. 232; Kleeman v. Fris- 
bie, 63 111. 482. But it is not subject to the 
equities of third persons of which he had 
no notice; Himrod v. Bolton, 44 111. App. 
516. And a payment made by the debtor, 
even after the assignment of the debt, if 
before notice thereof, will be effectual; 
Woodbridge v. Perkins, 3 Day (Conn.) 364; 
Bishop v. Holcomb, 10 Conn. 444; U. S. v. 
Vaughan, 3 Binn. (Pa.) 394, 5 Am. Dec. 375; 
Warren v. Copelin, 4 Metc. (Mass.) 594. 

In Pennsylvania by statute a bond is as- 
signable and suit can be brought on it by 
the assignee if there are two witnesses to 
the assignment and in Delaware under a 
similar statute but one witness is now re- 
quired. 

To constitute an assignment, no writing or 
particular form of words is necessary, if the 
consideration be proved and the meaning of 
the parties apparent; Dunn v. Snell, 15 
Mass. 4S5; Dawson v. Coles, 16 Johns. (N. 
Y.) 51; Kessel v. Albetis, 56 Barb. (N. Y.) 
362; Shannon v. Mayor, etc., of City of 
Hoboken, 37 N. J. Eq. 123; Garnsey v. Gard- 
ner, 49 Me. 167; Patten v. Wilson, 34 Pa. 
299; 13 Sim. Ch. 469; and therefore the 
mere delivery of the written evidence of 
debt; Cannaday v. Shepard, 55 N. C. 224; 
Boeka v. Nuella, 28 Mo. 1S0; Jones v. Wit- 
ter, 13 Mass. 304; Titcomb v. Thomas, 5 
Greeul. (Me.) 2S2; Prescott v. Hull, 17 Johns. 
(N. Y.) 2S4; the delivery being essential to 
the assignment; Lewis v. Mason’s Adm’r, S4 
Va. 731, 10 S. E. 529; Shannon v. Mayor, 
etc., of City of Hoboken, 37 N. J. Eq. 123; 
Noyes v. Brown, 33 Vt. 431; or the giving of 
a power of attorney to collect a debt, may 
operate as an equitable transfer thereof, if 
such be the intention of the parties; 7 Ves. 
Ch. 28; Bergen v. Bennett, 1 Caines Cas. (N. 
Y.) 1S, 2 Am. Dec. 281; People v. Tioga Com- 
mon Pleas, 19 Wend. (N. Y.) 73. See As- 

SIGNMENT. 

Bills of exchange and promlssory notes, in 
exception to the general rule, are by the 
law merchant transferable, and the legal as 
well as equitable right passes to the trans- 
feree. See Bill of Exchange; Negotiable 
Insteuments. In some states, by statutory 
provisions, bonds, mortgages, and other doc- 
uments may be assigned, and the assignee 
receives the whole title, both legal and eq- 
uitable; 2 Bouvier, Inst 192. In New York, 
the code enables an assignee to maintain an 
aetion in his own name in those cases in 
which the right was assignable in law or 
in equity before the code was adopted; Pur- 
ple v. R. Co., 4 Duer (N. Y.) 74. 

A distinction must be made between the 
seeurity or the evidence of the debt, and the 
thing due. A deed, a bill of exchange or 
a promissory note may be in the possession 
of the owner, but the money or damages 
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due on them are no less choses in action. 
This distinction is to be kept in view. The 
chose in action is the money, damages or 
thiug owing. The bond or note is but the 
evidence of it. There can ln the nature of 
thiugs be no present possession of a thing 
which lies merely iu action; 1 Bouv. Inst. p. 
191; First Nat. Bank v. Holland, 99 Va. 
495, 39 S. E. 126, 55 L. R. A. 155, SC Am. 
St. Rep. 89S. 

In the absence of fraudulent transfer or 
such other fraud as would positively impede 
an actiou at law and proceeding in garnisli- 
ment, equity will not subject the choses in 
action of the debtor to the payment of his 
debts; Ilall v. Imp. Co., 143 Ala. 464, 39 
South. 2S5, 2 L R. A. (N. S.) 130, 5 Ann. 
Cas. 363. 

See Assignment; Situs ; Gift; 20 L. J. 
R. 113. 

CHOSEN FREEHOLDERS. See Board OF 
Freeuolders. 

CHRISTIAN. One who believes in or as- 
sents to the truth of the doctrines of Chris- 
tianity, as taught hy Jesus Christ in tlie 
New Testament. It does not include Mo- 
hammedans, Jews, Pagans, or infidels; Hale 
v. Everett, 53 N. H. 9, 16 Am. Rep. S2. 

CHRISTIAN NAME. The baptismal name 
as distinct from the surname. A Christian 
name may consist of a single letter. Whar- 
ton. See Name. 

CHRISTIAN SCIENCE. In Pennsylvania 
a charter was refused to an organization 
of ,Christian Scientists on the ground that 
to recognize tlieir doctrines was against tlie 
public policy of the state; In re First Churcli 
of Christ, Seientist, 205 Pa. 543, 55 Atl. 536, 
63 L. R. A. 411, 97 Am. St Rep. 753; but in 
Illiuois they have been incorporated; Peo- 
ple v. Gordon, 194 111. 560, 62 N. E. S5S, SS 
Am. St. Rep. 165. 

The consent of a patient to be treated by 
a Christian Scientist liealer will preclude 
holding him liablc in daniages for failure to 
effect a cure, although that method of treat- 
ment is illegal by state law; Spead v. Tom- 
linson, 73 N. II. 46, 59 Atl. 376, 6S L. R. A. 
432. In Maine, a Christian Scientist was 
held entitled to recover for his services. The 
defense set up that it was delusion and 
charlatanry being considered immaterial, as 
defendant had chosen the treatment and 
promised to pay for it ; Wheeler v. Sawyer 
(Me.) 15 Atl. 67. 

While the practice of Cliristian Science is 
not a practice of medicinc as usually and 
gcncrally understood, yet being a treatment 
for mcntal and bodily ailments, such prac- 
tice is a violation of thc state laws for the 
protection of the public health; State v. 
Buswell, 40 Neb. 15S, 5S N. W. 72S, 24 L. 
R. A. 6S; contra , State v. Mylod, 20 R. I. 
632, 40 Atl. 753, 41 L. R. A. 42S. It has been 
held that to give treatments for a fee is 


practicing medicine; State v. Marble, 72 
Ohio St. 21, 73 N. E. 1063, 70 L. R. A. 835, 
106 Am. St. Rep. 570, 2 Ann. Cas. S9S, where 
an aet regulating such practice is consid- 
ered a valid exercise of the police power 
and not void as discriminating agalnst 
Christian Science in not making special pro 
vision for those who wish to practice it. 

Under a municipal ordinance imposins: a 
penalty on physicians for not reporting con- 
tagious diseases, the evidence must shuw 
that a Christian Scientist who attended the 
pcrson knew that he was afilicted with such 
disease; Kansas City v. Baird, 92 Mo. App. 
204. 

A belief ln Christian Science, ascribing to 
it certain miraculous powers of curing dis- 
ease, is not sufiicient evidence of insane de- 
lusions to avoid a will; In re Brush, 35 
Misc. 6S9, 72 N. Y. Supp. 421. 

A conviction of a father for wilfully omit- 
ting, without lawful excuse, to furnish med- 
ical attendance for his minor son, was up- 
held; Owens v. State, 6 Okl. Cr. 110, 116 
Pac. 345, 36 L. R. A. (N. S.) 633, Ann. Cas. 
1913B, 1218. 

See an article in 10 Va. L. Reg. 2S5. 

C H RISTIAN ITY. The religion estabüshed 
by Jesus Christ. 

Christianity has been judicially declared 
to be a part of the common law of Penn- 
sylvania; Updegraph v. Com., 11 S. & R. 
(Pa.) 394; Guardians of the Poor v. Grecne. 
5 Binn. (Pa.) 555; (cited in U. S. v. Laws, 
163 U. S. 263, 16 Sup. Ct. 99S, 41 L. Ed. 
151); see Zeisweiss v. James, 63 Pa. 465. 3 
Am. Rep. 55S; of New York, People v. Rug- 
gles, 8 Johns. 291, 5 Am. Dec. 335; of Con- 
necticut, 2 Swift, System 321; of Delaware. 
State v. Chandler, 2 llarr. 553; of Massn- 
chusetts, 7 Dane, Abr. c. 219, a. 2, 19. Sec 
Com. v. Kneeland, 20 Pick. (Mass.) 206. To 
write or speak contemptuously and mali- 
ciously agaiust it is an indictable offencc; 
Odg. Lib. & Sl. 450; Cooper, Libel 59. 114. 
Sec 5 Jur. 529; People v. Ruggles, S Jolins. 
(N. Y.) 290, 5 Am. Dee. 335; Com. v. Knee- 
land, 20 Pick. (Mass.) 206. “This is a re- 
ligious people, not Christianity with an es- 
tabli.shed church and tithes and spiritual 
courts; but Christianity with liherty of con- 
science to all men.” U. S. v. Laws, 163 U. 
S. 263, 16 Sup. Ct. 99S, 41 L. Ed. 151. 

Archbishop Whately, in his preface to the Ele- 
ments of Rhctorlc, says, "It has been declared, by 
the highest legal authorities, that ‘Christianity is 
part of the law of the land,' and, consequently, any 
one who impugns It is iiable to prosecutlon. What 
is the precise meaning of the above iegal maxim I 
do not profess to determine, having never met with 
any one who could explain it to me ; but evldently 
the mere circnmstance that w-e have religion by 
law established does not of Jtself imply the lllegality 
of arguing against that religion." It seems diflicult, 
says an accompiished writer (Townsend. St. Tr. voi. 
li. p. 3S9), to render more intelligible a maxim 
whlch has perplcxed so learned a critic. Christian- 
ity was pronounced to be part of the common law, 
in contradistinction to the ecclesiastical law, for 
the purpose of proving that the temporal courts, as 
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well as the courts spiritual, had jurisdiction over of- 
fences against it. Blasphemies against God and reli- 
gion are properly cognizable by the law of the land, 
as they disturb the foundations on which the peace 
and good order of society rest, root up the principle 
of positive laws and penal restraints, and remove 
the ehief sanction for truth, without which no ques- 
tion of property could be decided and uo criminal 
brought to justice. Christianlty is part of the com- 
mon law, as its root and branch, its majesty and 
pillar—as much a compouent part of that Iaw as tlie 
government and maiutenance of social order. The 
inference of the learned archbishop seems scarcely 
accurate, that all who impugn this part of the law 
must be prosecutdd. lt does not follow, because 
Christianity is part of the law of England, that 
every oue who impugns it is liable to prosecution. 
The manner of and motives for the assault are the 
true tests and criteria. ScofRng, üippant, railing 
comments,- not serious arguments, are considered 
offenees at commou law, and justly punished, be- 
eause they shoek the pious no less than deprave the 
ignorant and young. The meaning of Chief Justice 
Hale eannot bh expressed more plainly than in his 
own words. An informatlon was exhibited against 
one Taylor, for uttering blasphemous expressions 
too horrible to repeat. Hale, C. J., observed that 
‘*such kind of wicked, blasphemous words were not 
only an offenee to God and religion, but a crime 
against the law r s, state, and government, and there- 
fore punishable in the court of King’s Bench. For, 
to say religion is a cheat, is to subvert all those 
obligations whereby civil society is preserved ; that 
Christianity is part of the laws of England, and to 
reproach the Christian religion is to speak in sub- 
version of the law.” Ventr. 293. To remove all 
possibility of further doubt, the English commis- 
sioners on criminal Iav, r , in their sixth report, p. 83 
(1841-), have thus clearly explained their sense of the 
eelebrated passage: “The meaning of the expres- 
sion used by Lord Hale, that ‘Christianity was par- 
cel of the laws of England,’ though often cited in 
subsequent cases, has, we think, been much misun- 
derstood. It appears to us that the expression can 
only mean either that, as a great part of the secu- 
rities of our legal system consist of judicial and 
official oaths sworn upou the Gospels, Christianity 
is closely interw r oven with our municipal law, or 
that the laws of England, like all municipal laws of 
a Christian country, must, upon principles of gen- 
eral jurisprudence, be subservient to the positive 
rules of Christianity. In this sense, Christianity 
may justly be said to be incorporated with the law 
of England, so as to form parcel of it; and it was 
probably in thls sense that Lord Hale iutended the 
expression should be understood. At all events, in 
whatever sense the expression is to be understood, 
it does not appear to us to supply any reason in 
favor of the rule that arguments may not be used 
agalnst it; for it is not crimlnal to speak or wrlte 
either against the common law of England, gen- 
erally, or against particular portions of It, provided 
it be not done in such a manner as to endanger the 
public peace by exciting forcible resistance; so 
that the statement that Christianity is parcel of 
the law of England, w r hich has been so often urged 
in justification of laws against blasphemy, however 
true it may be aa a general proposition, certainly 
furnlshes no additional argument for the propriet 3 r 
of such laws." If blasphemy mean a railing accu- 
sation, then it is, and ought to be, forbidden; 
Heard, Lib. & Sl. § 338. See Vidal v. Girard, 2 
How. (U. S.) 127, 197, 11 L. Ed. 205; Updegraph v. 
Com., 11 S. & R. (Pa.) 394; People v. Ruggles, 8 
Johns. (N. Y.) 290, 5 Am. Dec. 335 ; Shover v. State, 
10 Ark. 259 ; State v. Chandler, 2 Harr. (Del.) 553, 
569; 21 Am. L. Reg. 201, 333, 537. See Cooley, Const. 
Lim. 

Christianity is a part of the common law; the 
existence of God has always been assumed in Eng- 
lish Law. See J. B. Thayer, Leg. Essays 325. 

CHURCH. A society of persons wlio pro- 
fess tbe Christian religion. Den y. Bolton, 
12 N. J. L. 206, 214; Stebbins v. Jennings, 


10 Pick. (Mass.) 193; German Reformed 
Church v. Com., 3 Pa. 282; St. Johns 
Church y. Hanns, 31 Pa. 9. 

Tlie place where such persons regularly 
assemble for worship. Blair v. Odin, 3 Tex. 
2S8. 

The term church includes the chancel, aisles, and 
body of the church. Hamm. N. P. 204 ; Blair v. 
Odin, 3 Tex. 288. By the Engllsh law, the terms 
church or chapel, and church-yard, are expressly 
recognized as in themselves correct and technical 
descriptious of the building and place, even in 
criminal proceedings ; 8 B. & C. 25; 1 Salk. 256; 11 
Co. 25 b; 2 Esp. 5, 28. 

Burglary may be committed in a church, 
at common law; 3 Cox, Cr. Cas. 5S1. 

The church of England is not a corpora- 
tion aggregate; but the ckurch in any par- 
ticular place is so considered, for the pur- 
poses at least of receiviug a gift of lands; 
Town of Pawlet v. Clark, 9 Cra. (U. S.) 292, 
3 L. Ed. 735; Lockwood v. Weed, 2 Conn. 
2S7; Stone v. Griffin, 3 Yt. 400; Wilson v. 
Presb.vterian Church, 2 'Rich. Eq. (S. C.) 192. 
See Rice v. Osgood, 9 Mass. 44; Sawyer v. 
Baldwin, 11 Pick. (Mass.) 495; Proprietors 
of Town of Skapleigk v. Pilsbury, 1 Greenl. 
(Me.) 28S; Blair v. Odin, 3 Tex. 2S8; Afri- 
can Metkodist Bethel Church v. Carmack, 
2 Md. Ch. Pec. 143. 

As to the right of succession to glebe 
lands, see Terrett v. Taylor, 9 Cra. (U. S.) 
43, 3 L. Ed. 650; Town of Pawlett v. Clark, 
9 Cra. (U. S.) 292, 3 L. Ed. 735; Mason v. 
Muncaster, 9 Wheat. (U. S.) 468, G L. Ed. 
131; or other churck property, see Wkeaton 
v. Gates, 1S N. Y. 395. As to the power of 
a ehurck to make by-laws, etc., under local 
statutes, see Com. v. Cain, 5 S. & R. (Pa.) 
510; German Reformed Church v. Com., 3 
Pa. 2S2; Yestry of St. Luke’s Cliurch v. 
Mathews, 4 Des. (S. C.) 578, 6 Am. Dec. 619; 
Perrin v. Granger, 30 Yt. 595; Farnswortk 
v. Storrs, 5 Cusli. (Mass.) 412. Acquiescence 
in and use of a constitution for over 50 years 
makes it valid and binding on the society; 
Schlichter v. Keiter, 156 Pa. 119, 27 Atl. 45, 
22 L. R. A. 101; Bear v. Heasley, 9S Mich. 
279, 57 N. W\ 270, 24 L. R. A. 615. 

See Religious Society. 

A municipal corporation may stipulate, un- 
der its charter authority to contract for a 
water supply, that churches be furnished 
with water free of charge; Independent 
School Dist. of Le Mars v. Water & Light Co., 
131 Ia. 14, 107 N. W. 944, 10 L. R. A. (N. S.) 
859. In a statute limiting the lieight of 
buildings the exception of ckurches does not 
deprive owners of private property of the 
equal protection of the laws; Cochran v. 
Preston, 10S Md. 220, 70 Atl. 113, 23 L. R. 
A. (N. S.) 1163, 129 Am. St. Rep. 432, 15 Ann. 
Cas. 104S. 

CHURCH 0 F ENGLAND. The act of 26 

Henry VIII. recognized the king as being 
the only supreme head on earth of the 
Church of England, having the power to 
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correct all errors, heresies, abuses, offences, 
coutempts and enormities. 

In 1531, Ilenry was ackuowledged by Con- 
vocation as “Protector and Supreme Head 
of tbe English Ckurch and Clergy,” ‘‘so far 
as the law of Christ allowed.” 

The Church of England is governed in- 
ternally by rneans of its Convocation of bish- 
ops and clergy; tliere is one for each prov- 
Ince, Canterbury and York. Each consists 
of two houses; the upper, composed of 
archhishops and hishops; the lower, com- 
posed of deans of every catkedral, the arch- 
deacons with proctors elected from every 
chapter and two or more elected by the 
clergy of the dioccse of the province of Cant- 
erbury, and by every archdeaeon in the 
province of York. 

The name Convocation is specifically giv- 
en to the asscmbly of the spirituality of the 
realm of England. It is summoned hy the 
metropolitan archbiskops of Canterbury and 
of York, respectively, within their ecclcsias- 
tical provinces, pursuant to a royal writ, 
whenever the rarliament of the realm is 
summoned, and is continued or discharged, 
as the case may be, wkenever the Parlia- 
ment is prorogued or dissolved. 

The present constitution of the Convoca- 
tion of tlie Prelates and Clergy of the prov- 
ince of Canterbury was recognized as early 
as 12S3 as its normal eonstitution, and in 
extorting recognition from the crown, which 
the clergy accomplislied by refusing to 
attend unless summoned in lawful man- 
ner (debito modo) through their metropol- 
itan, the clergy of the province of Canter- 
bury tauglit the laity the possibility of main- 
taining the freedom of the nation against 
the encroachments of the royal power. 

The form of the royal writ, which it is 
eustomary to issne in the present day to 
the metropolitan of eacli province, is identi- 
cal in its purport with the writ issued by 
the erown in 1283 to the metropolitan of the 
province of Canterbury. The existing con- 
stitution of the Convocation of the province 
of Canterhury—and the same is true of the 
provinee of York—in respect of its compris- 
ing representatives of the chapters and of 
the beneficed clergy, in addltion to the bish- 
ops and other dignitarjes of the ckurch, 
would thus appear to be of even raore an- 
eient date than the existing constitution of 
the Parliament of the realm. 

It was decreed dnring the time of Ilenry 
VI. that the prelates and other clergy, with 
their servants and attendants, when called 
to the Convocation pursuant to the king’s 
writ, should enjoy the same liberties and de- 
fence as when summoned to the king’s Par- 
liament. 

In 1717, in pursuance of a royal writ, Con- 
vocation was prorogued and no license from 
the crown was granted to Convocation to 
proceed to business until 1SG1. 

In 1872 Convocation was empowered by 


the crown to frame resolutions on the sub- 
ject of public worship, which resolutions 
were afterwards incorporated in tke Act oi 
Uniformity Amendment Act. 

To Convocation in later years has been 
added the House of Laymen, for both prov- 
inces, which, to a certain extcnt, secured 
the co-operatiou of the lay elemcnt. lt is 
elected for every new Parliamcnt, by Dio- 
cesan Conferences, who are in turn elected 
by the laity. In 180G, joint sessions of both 
Convoeations, in conjunction with the Houses 
of Laymen, for cousultative purposes, were 
held. This body is now terrned the Repre- 
sentative Church Council and has adopted a 
constitution; all formal business is how- 
ever, trausacted In the separate Convoca- 
tions. 

The crown has the right to nominate to 
vacant sees. In cases of sees of old founda- 
tion, this is done by means of a eongê d’fdire; 
in that of all others, by lettcrs patent. The 
usual selection of bishops is iu the hands 
of the Prime Minister, bnt it is usual now 
to select those approved by public opinion. 

Bishops hold tlieir temporalities as bar- 
ons, and are spiritual members of Parlia- 
mcnt. Only twenty-six have the right to 
seats in the House of Lords, of which five, 
the two arckbishops and the bishops of 
London, Durham and Winehester, always sit, 
the others taking their seats in order of 
seniority of confirmation. See Encycl. Brit. 

The Judicial Committee of the Privy 
Council is tlie highest court of appeal in 
ecclesiastieal cases. 

The Church of Ireland was by the Act of 
Union, 1800, united with the Ckurch of Eng- 
land. By the disestablishment act of 1SG0, 
this union was severed, and on January I, 
1871, the Ckureh of Ireland beearne inde- 
pendent. The supreme governing board of 
the Church of Ireland is the clmrch Synod, 
whicli meets annually. There are also twcn- 
ty-three dioccses and Syuods wliich are con- 
stituted by similar elective bodies called di- 
ocesan councils. The biskop of the dioceseis 
chosen by the clerical and lay memhers of the 
diocesan Synod. The Primate is chosen by 
the House of Bishops from among their own 
number. 

CHURCH RATE. A tribute by which the 
expenses of the chnrch are to be defrayed. 
They are to be laid by the parishioners, in 
England, and may be recovered before two 
justiees, or in the ecclesiastical eourt. Whar- 
ton, Dict 

CHURCH-WARDEN. An offieer whose 
duty it is to take care of or guard tlie 
cliurch. 

They are taken to be a klnd of corporation in 
favor of the church for some purposes: they may 
have, In that name, property In goods and chattels, 
and bring actions for them for the use and benefit 
of the church, but may not waste the church prop- 
erty, and are liable to be called to account; 3 Steph. 
Com. 90; 1 Bla. Com. 391; Cowell. 
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Tbese officers are created in some ecclesi- 
astical corporations by the charter, and their 
rights and duties are definitely explained. 

In England, it is said, their principal duties 
are to tahe care of the church or huilding, 
the utensils and furniture, the cliurch-yard, 
c-ertain matters of good order concerning the 
church and church-yard, the endowments of 
the church; Bacon, Abr. By the common 
law, the capacity of church-wardens to hold 
property for the church is limited to persoual 
property; Terrett v. Taylor, 9 Cra. (U. S.) 43, 

3 L. Ed. G50. 

CHURL. See Ceorl. 

CIGARETTES. See Commebce. 

CINQUE PORTS. The five ports of Eng- 
land which lie towards France. 

These ports, on account of their importance as 
defences to the kingdom, early had certain privi- 
leges granted them, and in recompense were bound 
to furnish a certain number of ships and men to 
serve on the king’s summons once in each year. 
“The service that the barons of the Cinque Ports 
acknowledge to owe; upon the king’s summons, if 
it shall happen, to attend with their ships fifteen 
days at their own cost and charges, and so long 
as the king pleases, at bis own charge Cowell, 
Quinque Portus. The Cinque Ports, under the ordi- 
nance of Henry III. in 1229, were Hastings, Dover 
Sandwich, Hythe and Romney, to which were added 
Winchelsea and Rye ; 1 Social England 412. The 

two latter are sometimes reckoned ports of Sand- 
wich; and the other of the Cinque Ports have ports 
appended to them in Iike manner. The Cinque Ports 
had a Lord Warden, w^ho had a peculiar jurisdic- 
tion, sending out writs in his own name. This office 
ls still maintained. 

The first admiralty jurisdiction in somewhat mod- 
ern form appears to have been committed to the 
Lord Warden and Bailiffs of the Cinque Ports. The 
constitution of these ports into a confederacy for the 
supply and maintenance of the navy was due to 
Edward the Confessor. Edward I. confirmed their 
charter. The last charter was in 1G68. Their courts 
had civll, criminal, equity, and admiralty jurisdic- 
tion and were not subject to the courts at West- 
minster. See the charters in Jeakes’ Charters of 
the Cinque Ports. See Inderwick’s King’s Peace; 
Les Cinque Ports, by Benoist-Lucy ; Court of the 
C lNQUE PORTS. 

The representatives in parliament and the inhab- 
itants of the Cinque Ports were termed barons; 
Brande; Cowell ; Termes de la Ley. And see 
Round, Feudal England B63. 

CIPHER. See Telegraph. 

CIRCUIT. A divlsion of the country in 
England appointed for a particular judge to 
visit for the trial of causes. See 3 Bla. 
Com. 58. 

Courts are held In each of these circuits, at stated 
periods, by judges assigned for that purpose; 3 
Steph. Com. 321. The United States is divided into 
nlne circuits ; 1 Kent 301. 

The term is often applied, perhaps, to the periodi- 
cal journeys of the judges through their various 
circüits. The judges, or, in England, commissioners 
of assize nisi prius , are said to make their circuit; 
3 Bla. Com. 57. The custom is of ancient origin. 
In A. D. 1170, justices in eyre were appointed, wdth 
delegated powers from the Curia Regis , being held 
members of that court, and directed to make the 
circuit of the kingdom once in seven years. See 
Inderwick’s King’s Peace G0. 

Under Courts of Assize and Nisi Prius 
svill be found a list of English circuits. 


CIRCUIT COURTS. Courts whose juris- 
diction extends over several counties or dis- 
tricts, and of which terms are held in the 
various counties or districts to wliich their 
jurisdietion extends. 

The term was applied distinctively to a class of 
the federal courts of the United States, of which 
terms are held in two or more places successively 
ln the varlous circuits into which the whole country 
is divided for this purpose. The name was changed 
to district court by the Judiciary Act of March 3, 
1911, ln effect January 1, 1912. See United States 
Courts. In some states it applies to courts of 
general jurisdiction of which terms are held in the 
various counties or districts of the state. Such 
courts slt in some instances as courts of nisi prius, 
in others, either at nisl prius or in banc. They 
may have an equity as well as & common-law 
jurisdiction, and may be both civil and criminal 
courts. The systems of the various states are widely 
different in these respects ; and reference must be 
had to the articles on the different states for an ex- 
planation of the system adopted in each. The term 
is unknown in the classification of English courts, 
and conveys a different idea in the various states in 
which it is adopted as the designation of a court or 
class of courts, although the constitution of such 
courts, in many lnstances, is quite analogous to that 
of the English courts of assize and nisi prius. 

CIRCUIT COURT OF APPEALS. See 

United States Courts. 

CIRCUIT JUSTICE. A justice of tbe Su- 
preme Court of the United States allotted to 
any circuit. Act of Marcli 3, 1911. 

CIRCUITY 0F ACTION. Indirectly ob- 
taining, by means of a subsequent action, a 
result which may be reached in an action 
already pending. 

This is particularly obnoxious to the law, 
as tending to multiply suits; Fellows v. Fel- 
lows, 4 Cow. (N. Y.) GS2, 15 Am. Dec. 412. 

CIRCUMSPECTE AGATIS. A royal writ 
(12S5) dealiug with lay and ecclesiastical ju- 
risdictiou which perhaps technically acquir- 
ed the force of a statute. Its authenticity 
was doubtful. 2 Holdsw. Hist. E. L. 246. 
See Articuli Cleei. 

CI R C U M STA NCES. The particulars which 
accompany an act. The surroundings at the 
commission of an act. 

The facts proved are either possible or impossible, 
ordinary and probable or extraordinary and im- 
probable, recent or anclent; they may have hap- 
pened near us, or afar off; they are public or pri- 
vate, permanent or transitory, clear and simple or 
complicated; they are always accompanied by cir- 
cumstances which more or less influcuce the mind 
in forming a judgment. And In some instances 
these circumstances assume the character of irre- 
sistible evidence: where, for examplc, a woman 
was found dead in a room, with every mark of 
having met with a violent death, the presence of 
another person at the scene of action was made 
manifest by the bloody mark of a left hand visible 
on her left arm ; 14 How. St. Tr. 1324 ; Greenl. Ev. 
13 a. These points ought to be carefully examined, 
in order to form a correct opinion. The first ques- 
tion ought to be, ls the fact possible? If so, are 
there any circuinstances which render it lmpossible? 
If the facts are impossible, the witness ought not to 
be credited. If, for example, a man should swear 
that he saw the deceased shoot himself with his own 
pistol, and, upon an examination of the ball which 
killed him, it should be found too'large to enter 
into the pistol, the witness ought not to be credited; 
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1 Stark. Ev. 505 ; or if one shoultl swear that an- 
other had been guilty of an impossible crime. 

CIRCUMSTANTIAL EVIOENCE. See Ev- 

IDENCE. 

CIRCUMSTANTIBUS. See Tales. 

CITACION. In Spanish Law. The order 
of a legal tribunal directing an individual 
against wlioiu a suit has bcen instituted to 
appeur and defend it within a given time. 
It is synonjunous with the terrn emplaza- 
micnto in the old Spanish law, and the in jus 
vocatio of the Roinan law. 

CITATIOAD REASSUMENDAM CAUSAM. 
In Civil Law. The name of a citation, which 
issued when a pjarty died pending a suit, 
against the beir of the defendant, or, when 
the plaintiff died, for the heir of the plain- 
tiff. Our bill of revivor is probably borrow- 
ed from this proceeding. 

CITATION. A writ issued out of a court 
of competent jurisdiction, commanding a per- 
son therein named to appear on a day named 
and do something therein mentioucd, or 
show cause why he sliould not. Proctor, 
Pract. 

The act by which a person is so summoned 
or eited. 

In the eccleslastlcal law, the citatlon Is the be- 
ginning and foundation of the whole cause, and is 
said to have six requisites, namely: the insertion of 
the name of the judge, of the promovert, of the im- 
pugnant, of the cause of suit, of the place, and of 
the time of appearance; to which may be added 
the affixing the seal of the court, and the name of 
the register or his deputy. 1 Brown, Civ. Law 453, 
454 ; Ayliffe, Parerg. xliii. 175; Hall, Adm. Pr. 5; 
Merlin, Rep. 

The process issued in courts of probate 
and admiralty eourts. It is usually the orig- 
inal process in any proceeding where used, 
and is in that respect analogous to the writ 
of capias or summons at law T , and the sub- 
pcena in chaneery. 

CITATION OE AUTHORITIES. The pro- 
duction of or reference to the text of acts 
of legislatures, treatises, or cases of similar 
nature decided by tne courts, in order to 
support propositions advanced. 

As the knowledge of tlie law is to a great 
degree a knowledge of precedents, it follows 
that there must be necessarily a frequent ref- 
erence to these preceding decisions to obtain 
support for propositions advanced as being 
statements of what the law is. Constant ref- 
erence to the law as it is enacted is, of 
course, necessary. Iieferences to the works 
of legal writers are also desirable for elucida- 
tion and explanation of doubtful points of 
law. 

The civiiians on the continent of Europe, 
in referring to the Institutes, Code, and 
Pandects or Digest, usually give the numBer, 
not of the book, but of the law, and the first 
word of the title to which it belongs; and, 
as there are more than a thousand of these, 
it is no easy task for one not thoroughly ac-1 


quainted with those collcctions to find the 
place to which reference is made. The Ainer- 
ican writers generally follow the natural 
mode of reference, by puttiug down the name 
of the colleetion, and thcn the number of the 
book, title, law, and section. For example, 
Inst. 4. 10. 2. signifies Institutes, book 4. ti- 
tle 15, and section 2; Dig. 41. 9. 1. 3. meuns 
Digest, book 41, title 9, law 1, section 3 ; Dig. 
pro dote , or ff pro dotc, signifies section 3, 
law 1, of the book and title of the Digest or 
Pandects entitled pro dote. It is proper to 
remark that Dig. aud ff are equivalent: the 
former signifies Digest, and the latter— 
which is a careless mode of writiug the 
Greek letter r, the first lctter of the word 
TravâkKTai —signifies Pandects; and the Digest 
and Pandects are different narnes for one 
and the same thing. The Code is cited in' 
the same way. The Novels are cited by their 
number, with that of’ the chapter and para- 
graph: for exampie, Nov. 1S5. 2. 4. for Xo- 
vclla Justiniani 1S5, capite 2, paragraplio 4. 
Novels are also quoted by the collation, the 
title, cliapter, and paragraph, as follows: 
In Authentico, Collatione 1, titulo 1, cap. 2S1. 
The Authentics are quoted by their first 
words, after which is set down the title of 
the Code under which they are placed: for 
example, Authentica, cum testator. Codice 
ad legem fascidiam. See Mackeldey, Civ. 
Law § 65 ; Domat, Civ. Law, Cush. ed. Ap- 
pendix ; Decretales Gregorii Noxi. 

Statutes of the states are bere cited by glv- 
ing the number of the volume (where there are 
more volumes than one), the name of the state 
(using the common geographical abbreviation), the 
designation of the code, and the page where the 
statute or provision in consideration is found: thus, 
1 N. Y. Rev. Stat. 4th ed. 63. To this it ls desirable 
to add, when regard for space ailows, the chapter 
and section of the statute referred to. 

United States statutes, and statutes of the states 
not included in the codified collection of the state, 
are cited as statutes of the year in which they were 
enacted, or by the proper scction of the Revlsed 
Statutes. 

English statutes are referred to by indicating the 
year of the relgn in which they were enacted, the 
chapter and section: thus, 17 & 18 Vict. c. 96, § 2, 
or the date or year of the acL Recent Engllsh 
authors are coming to give the date or the year in 
the text and perhaps the regnal year in a foot note. 

Text-books are referred to by glving the number 
of the volume (if more than one), and the name of 
the author, wlth an abbreviation of the title of the 
work sufficiently extended to distinguish it from 
other works by the same author, and to indicate the 
class of subjects of whlch it treats: thus, 2 Story, 
Const. 

Where an edition Is referred to which has been 
prepared by other persons than the authors, or 
where an edition subsequent to the flrst is referred 
to, this fact is sometimes indieated, and the page, 
section, or paragraph of the edition cited is given: 
thus, Angell & A. Corp., Lothrop ed. 96; Smith, 
Lead. Cas., 5th Hare & W. ed. 173. The varlous edi- 
tions of Blackstone’s Commentaries, however, have 
the editor’s name preceding the title of the book: 
thus Sharswood, Bla. Com.; Colerldge, Bla. Com. ; 
wherever the reference is to a note by the editor cit- 
ed ; otherwise the reference is merely to Blackstone. 

The earlier reports of the Federal courts of the 
United States, and of the English, Irish, and Scotch 
courts, are cited by the names of the reporters: 
thus, 3 Cra. 96 ; 5 East 24L In a few instances, 
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common usage has given a distinctive name to a 
series; and wherever this is the case such name 
has been adopted; as, Term ; C. B. ; Exch. 

The reports of the state courts are cited by the 
name of the state, whercver a series of such reports 
has been recognized as existing: thus, 5 111. 63; 21 
Pa. 96; and the same rule applies to citations of 
the rcports of provinciai courts: thus, 6 Low. C. 167. 
The later volumes of reports of the supreme court 
of the United States are cited by their serial num- 
ber: thus, 161 U. S. 

Otherwise, the reporter’s name Is used; thus, 5 
Rawle 23, or an abbreviatlon of it; as 11 Pick. 23. 
This rule extends also to the provincial reports; 
and the principle is applied to the decisions of 
Scotch and Irish cases, except in later cases, when 
the ofEcial method is adopted. 

Where the same reporter reports declsions in 
courts both of law and equity, an additional abbre- 
viation, usually to equitv reports and sometimes to 
law reports, indicates which series is meant: thus; 
3 Ired. Eq. 87; 14 N. J. L. 42. 

As to the usual mode of citing English, Scotch 
and Irlsh Reports, see Tables etc. of All Reports 
of Cases etc. by the Couneil of Law Reporting (1S95); 
Reports. 

For a llst of abbreviations as used in this book, 
and as commonly used in legal books, see Abbre- 
viations. 

CITE. To summon; to command tlie pres- 
ence of a person; to notify a person of legal 
proceedings against liim and require tds ap- 
pearance thereto. See Citation. 

CITIZEN. In English Law. An inbabit- 
ant of a city. I Rolle, Abr. 138; 18 L. Q. 
Rev. 49. The representative of a city, in 
parliament. 1 Bla. Com. 174. 

At common law a natural-born subject in- 
cluded every child born in England of alien 
parents except the child of an ambassador or 
diplomatic agent or of an alien enemy in 
hostile occupation of the place where the 
child was born; U. S. v. Wong Kim Ark, 169 
U. S. 649, 18 Sup. Ct. 456, 42 L. Ed. S90. It 
made no dilference whether the parents were 
permanently or only temporarily residing in 
England; Cockb. Nat. 7. 

In Roman Law. Under Roman law there 
were four methods of acquiring citizenship: 
1. Every man was a citizen whose father was 
such before him. 2. A slave when he became 
a free man followed the condition of his 
former master. 3. Certain prlvileged classes 
by statutes could by their own acts become 
citizens, as by service for three years in the> 
Roman armies, or the erection of a house in 
Rome worth at least 100,000 sesterces, or 
building a ship and for six years carrying 
corn to Rome. 4. By legislation such aliens 
as were thought fit were received into citi- 
zenship. This would now be termed nat- 
uralization. 

Citizenship might be lost by reduction into 
slavery, c-apture in war, banishment and vol- 
untary expatriation. 

The net result of citizenship was that by it 
alone one became eutitled to the protection 
of the laws—the jus civile. It was exclusive 
and personal, not territorial. For a discus- 
sion of the subject, see 17 L. Q. Rev. 270. 

See Jus Civitatis. 

The term citizen was used in Rome to in- 


dicate the possession of private civil rights, 
including those accruing under the Roman 
family and inheritance law and the Roman 
contract and property law. All other sub- 
jects were peregrines. But in tlie beginning 
of the 3d century the distinction was abolish- 
ed and all subjects were citizens; 1 Sel. Es- 
says in Anglo-Amer. L. H. 578. 

By the Roman law the citizenship of the 
child followed that of the parent. The Code 
Napolêon changed the law of France, which 
until then (1S07) had followed the feudal 
rule that citizenship was determined by 
birth, to the rule of the descent of blood, the 
jus sanguinis of the civil law. It has been 
contended that tMs is the true principle of 
international law; Vattel, b. 1, c. 19, § 212; 
Bar, Int. L. § 31 ; dissenting opinion in U. S. 
v. Wong Kim Ark, 169 U. S. 649, 18 Sup. Ct. 
456, 42 L. Ed. S90. But the last case settled 
the law of the United States that mere birth 
within the country confers citizenship, fol- 
lowing the rule of the English common law 
and denying the existence of a settled and 
definite rule of international law inconsist- 
ent therewith. 

In American Law. One who, under the 
constitution and laws of the United States, 
has a right to vote for representatives in 
congress, and otlier public officers, and who 
is qualified to fill offices in the gift of the peo- 
ple. 

All persons born or naturalized in the 
United States, and subject to the jurisdic- 
tion thereof, are citizens of the Urnted 
States and of the state wherein they reside; 
14th Amendment, U. S. Const. 

One of the sovereign people. A constituent 
member of the sovereignty, synonymous with 
the people. Scott v. Sandford, 19 How. (U. 
S.) 404, 15 L. Ed. 691. 

A member of the civil state entitled to all 
its privileges. Cooley, Const. Lim. 77. See 
U. S. v. Cruikshank, 92 U. S. 542, 23 L. Ed. 
5SS; Minor v. Happersett, 21 Wall. (U. S.) 
162, 22 L. Ed. 627; Web. Cit. 48. 

The provisions of the U. S. R. S. in rela- 
tion to citizens are as follows: 

Sec. 1992. All persons born in the United 
' States and not subject to any foreign power, 
excluding Indians no t tax ed, are declared to 
be citizens of the United States. 

Sec. 1993. All children heretofore born or 
hereafter born out of the limits and jurisdic- 
tion of the United States, whose fathers 
were or may be at the time of their birth citi- 
zens thereof, are declared to be citizens of 
tlie United States; but the rights of citizen- 
ship shall not descend to children whose fa- 
thers never resided in the United States. 

Sec. 1991f. Any woman who is now or may 
hereafter be married to a citizen of the Unit- 
ed States, and who might hersclf be lawfully 
naturalized, sball be deemed a citizen. 

The term natural-bom citizcn used in the 
federal constitution is not therein defined. 
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Its meaning must te gatbered from the eom- 
mon law; U. S. v. Wong Klm Ark, 1GD U. 
S. G40, 18 Sup. Ct. 45G, 42 L. Ed. 890. 

Citizens are either native-horn or natu- 
ralized. Native citizens may fill any otlice; 
naturalized citizens may be elected or ap- 
pointed to any oflice under the constitution 
of the United States, except the oüices of 
president aud vice-president. 

The right of citizenship never descends in 
the legal sense, either by the comnion law, 
or under the common uaturalization acts. It 
is incident to birth in tlie country, or it is 
given personally by statute; Pamphlet by 
Mr. Binney on the Alienigenrc of tlie United 
States (1S53), partly published in 2 Am. L. 
Reg. 193 (1S54). See sub-tit. In Roman Law, 
supra. 

Cenerally it is presumed, at least until the 
contrary is shown, that every person is a 
citizen of the eountry in which he resides; 
Shelton v. Tiffin, 6 IIow. (U. S.) 103, 12 L. 
Ed. 3S7; Molyneaux v. Seymour, 30 Ga. 440, 
70 Am. Dec. GG2; State v. Haynes, 54 Ia. 
109, G N. W. 156; Moore v. Wilson’s Adm’rs, 
10 Yerg. (Tenn.) 400; Quinby v. Duncan, 4 
Ilarr. (Del.) 383. Where it is sliown that 
a person was once a citizen of a foreign coun- 
try even though residing in another, the pre- 
sumption is, until the contrary appears, that 
he still remains such; Ilauenstein v. Lyn- 
ham, 100 U. S. 4S3, 25 L. Ed. G2S; Ehrlich v. 
Weber, 114 Tenn. 711, SS S. W. ISS; Bode v. 
Trimmer, S2 Cal. 513, 23 Pac. 187; Ckarles 
Green’s Son v. Salas, 31 Fed. 100. Evidence 
of foreign birth overcomes the presumption 
of citizenship raised by residence and raises 
the presümption of citizenship of the coun- 
try of birth; State v. Jackson, 79 Vt 504, G5 
Atl. 057, 8 L. R. A. (N. S.) 1245. 

The first clause of section 1 of the 14th 
Amendment of the United States Constitu- 
tion for the fh’st time recognizes and defines 
citizenship of the United States and makes 
those who are entitled to it citizens of the 
state in which they reside. This amendment 
changed the origin and character of Ameri- 
can citizenship, or at least removed all doubt. 
Instead of a man’s being a citizen of one of 
the states, he was now made a citizen of any 
state in which he might choose to reside be- 
cause he was antecedently a citizen of the 
United States. Blaine, Twenty Years of 
Congress, vol. 2, p. 1S9. There is therefore a 
twofold citizenship under our system—fed- 
eral citizenship and state citizenship; 
Slaughter-IIonsc Cases, 10 Wall. (U. S.) 30, 
21 L. Ed. 394; U. S. v. Cruikshank, 92 U. S. 
542, 23 L. Ed. 5SS; Twining v. New Jersey, 
211 U. S. 7S, 29 Sup. Ct. 14, 53 L. Ed. 97. 
One may be a citizen of the United States 
without being a citizen of a state, and an 
important element is necessary to convert the 
former into the latter. Ile must reside with- 
in the state to make him a citizen thereof, 
but it is only necessary that he should be 
born or naturalized in tke United States to 


make hlm a citizen of the Union; Slaughter 
Ilouse Cases, 1G Wall. (U. S.) 30, 73, 21 L. 
Ed. 394; U. S. v. Wong Kim Ark, 109 U. S. 
049, 18 Sup. Ct. 45G, 42 L. Ed. 890. 

Tlie object of the amendmtmt in respect to 
citizenship was to preserve equality of rlght.s 
and prevent discrimination between citizeiis, 
but not radieally to change the whole theory 
of state and federal governments and the 
relation of botli to the peòple or to eack 
other; McPherson v. Blacker, 140 U. S. 1, 
13 Sup. Ct. 3, 30 L. Ed. S09. It declares that 
persons may be citizens of thc United States 
witkout regard to tlieir citizenship of a par- 
ticular state and makcs l, all persons born 
within the United States and subject to its 
jurisdiction citizens of the United States.” 
This language is intended to except ehildren 
of “ministers, consuls, and citizens or sub- 
jects of foreign states born within the United 
States.” In order to make a citizen of the 
United States also a citizen of a state, he 
must reside within it. This distinction be- 
cornes important in connection with the ques- 
tion, liereafter noted, as to what are the 
privileges and immunities guaranteed by the 
amendment; Slaughter-IIouse Cases, 1G Wall. 
(U. S.) 3G, 72, 21 L. Ed. 394. 

The object of tlie clause is to protect from 
the hostile legislation of the states the privi- 
leges and immunities of citizens of the Unit- 
ed States; U. S. v. Ilarris, 100 U. S. 029, 1 
Sup. Ct. GOl, 27 L. Ed. 290. It applies, so 
far as state citizenship is concerned, only to 
citizens removing from one state to anotker; 
In re Ilobbs, 1 Woods, 542, Fed. Cas. No. 
0,550; Live Stock Dealers’ & Butchers' Ass’n 
v. Slaughter-House Co., 1 Abb. U. S. 397, 
Fed. Cas. No. S,40S. Tkc constitution had 
already provided in art. IV, § 2, that “the 
citizens of each state shall be entitled to all 
the privileges and immunities of citizens in 
the several states.” As to the scope and 
meaning of these words, see Privileges and 
Immunities. 

The 14tk Amcndment was not intended to 
impose any new restrictions upon citizenship 
or to prevent any persons from becoming 
citizens by the fact of birth within the Unit- 
ed States, who would thereby have hccome 
citizens according to the law existing before 
its adoption. It is deelaratory in form and 
enabling and extending in effect. Its main 
purpose was to establisk the citizenship of 
free negroes and to put it beyond doubt that 
all blacks as well as whites born or natural- 
ized witliin the jurisdiction of the United' 
States are citizens thereof; U. S. v. Wong 
Kini Ark, 1G9 U. S. G19, 1S Sup. Ct. 450, 42 
L. Ed. SiX); Slaugliter-IIouse Cases, 10 Wall. 
(U. S.) 30, 21 L. Ed. 394; Strauder v. West 
Virginia, 100 U. S. 303, 25 L. Ed. 004; In re 
Virginia, 100 U. S. 339, 25 L. Ed. 070; Neal 
v. Delaware, 103 U. S. 370, 2G L. Ed. 5G7; 
Elk v. Wilkins, 112 U. S. 94, 5 Sup. Ct. 41, 28 
L. Ed. G43; Benny v. O’Brien, 5S N. J. L. 3G. 
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32 AtL 696; Van Valkenburg v. Brown, 43 
Cal. 43, 13 Am. Rep. 136. 

The Civil Rights Act of 1866 used lan- 
guage very similar to that 6f the 14th 
Amendment, and Harlan, J., in a dissenting 
opinion quoted from the veto message of 
President Johnson his interpretation of its 
meaning: It “comprehends the Chinese of 
the Pacific states, Indians subject to taxa- 
tion, the people called gypsies, as well as the 
entire race designated as blacks, persons of 
color, negroes, mulattoes, and persons of 
African blood. Every individual of those 
races born in the Cnited States is made a 
citizen thereof;” Elk v. Wilkins, 112 U. S. 
94, 114, 5 Sup. Ct. 41, 28 L. Ed. 643; see also 
In re Gee IIop, 71 Fed. 274. 

“No white person born within the limits 
of the United States and subject to their ju- 
risdiction, or born without those limits and 
subsequently naturalized under their laws, 
owes his status of citizenship to the recent 
amendments to the federal constitution;” 
Van Valkenburg v. Brown, 43 Cal. 43, 13 Am. 
Rep. 136. 

The amendment does not give to congress 
power to protect by legislation the rights of 
state and national citizònship; Smoot v. Ry. 
Co., 13 Fed. 337 ; but it distinguishes be- 
tween the two; Frasher v. State, 3 Tex. 
App. 263, 30 Am. Rep. 131. A person may be 
a citizen of the United States without being 
a citizen of any state; Slaughter-House 
Cases, 16 Wall. (U. S.) 74, 21 L. Ed. 394; 
U. S. v. Cruikshank, 1 Woods, 308, Fed. Cas. 
No. 14,S97; Cully v. R. Co., 1 Hughes, 536, 
Fed. Cas. No. 3,466. The term citizen is 
analogous to subject at comrnon law; U. S. 
v. Rhodes, 1 Abb. U. S. 39, Fed. Cas. No. 16,- 
151; Sampson v. Burgwin, 20 N. C. 21; Mc- 
Kay v. Campbell, 2 Sawy. 129, Fed. Cas. No. 
8,840. The amendment does not confer citi- 
zenship on persons of foreign birth; Van 
Valkenburg v. Brown, 43 Cal. 43, 13 A*m. Rep. 
136. Neither Chinese nor Japanese can be- 
come citizens; In re Ah Yup, 5 Sawy. 155, 
Fed. Cas. No. 104; In re Look Tin Sing, 21 
Fed. 905; In re Saito, 62 Fed. 126; In re 
Gee Hop, 71 Fed. 274; State v. Ah Chew, 16 
Nev. 51, 40 Am. Rep. 48S; unless born in this 
country of resident parents not engaged in 
the diplomatic service; In re Look Tin Sing, 
10 Sawy. 353, 21 Fed. 905; U. S. v. Wong 
Kim Ark, 169 U. S. 649, 18 Sup. Ct. 456, 42 L. 
Ed. 890. 

Indians are not citizens; McKay v. Carnp- 
bell, 2 Sawy. 129, Fed. Cas. No. S,S40; Elk v. 
Wilkins, 112 U. S. 94, 5 Sup. Ct. 41, 28 L. 
Ed. 643 ; but an Indian if taxed, after tribal 
relations are dissolved, is a citizen; U. S. v. 
Elm, 23 Int. Rev. Rec. 419, Fcd. Cas. No. 15,- 
048; and the ehild of a mernber of one of the 
Indian tribes within tlie United States is not 
a citizen, though born in the United States; 
McKay v. Campbell, 2 Sawy. 118, Fed. Cas. 
No. 8,S40; and although the parents have 
given up their tribal relations they cannot 


become citizens uutil they are first natu- 
ralized; Elk v. Wilkins, 112 U. S. 94, 103, 5 
Sup. Ct 41, 28 L. Ed. 643. 

Free persons of color, born in the United 
States, were always entitled to be regarded 
as citizens; U. S. v. Rhodes, 1 Abb. U. S. 28, 
Fed. Cas. No. 16,151; but see Dred Scott v. 
Sandford, 19 IIow. (U. S.) 393, 15 L. Ed. 
691. Negroes born within the United States 
are citizens; U. S. v. Canter, 2 Bond 3S9, 
Fed. Cas. No. 14,719; In re Turner, Chase’s 
Dec. 157, Fed. Cas. No. 14,247 (but not before 
the 14th Amendment; Dted Scott v. Sand- 
ford, 9 How. (U. S.) 393, 15 L. Ed. 691; Mar- 
shall v. Donovan, 10 Bush (Ky.) 681) ; but 
not an escaped slave residing in Canada or 
his children; People v. Board, 26 Mich. 51, 
12 Am. Rep. 297. 

A wornan is a citizen; Bradwell v. Illinois, 
16 Wall. (U. S.) 130, 21 L. Ed. 442; Minor 
v. Happersett, 21 Wall. (U. S.) 162, 22 L. Ed. 
627; but the amendment does not confer up- 
on her the right to vote; U. S. v. Cruikshank, 
92 U. S. 542, 23 L. Ed. 5SS; U. S. v. Cruik- 
shank, 1 Woods, 308, Fed. Cas. No. 14,897; U. 
S. v. Anthony, 11 Blatchf. 200, Fed. Cas. No. 
14,459; Spencer v. Board, 1 McArthur (D. 
C.) 169, 29 Am. Rep. 5S2; Van Valkenburg v. 
Brown, 43 Cal. 43, 13 Am. Rep. 136; Minor 
v. Happersett, 21 Wall. (U. S.) 162, 22 L. 
Ed. 627; or to practice law; Bradwell v. 
Illinois, supra. 

Children born In a foreign country of 
American parents, who, though residing 
there, still claim citizenship, are citizens of 
the United States; Ware v. Wisner, 50 Fed. 
310; so if the father only is a citizen; R. S. 
§ 1993. The children of ambassadors and 
ministers at foreign courts, however, are 
citizens; U. S. v. Wong Kim Ark, 169 U. S. 
649, 18 Sup. Ct. 456, ‘ 42 L. Ed. 890; Inglis v. 
Sailor’s Snug Harbor, 3 Pet. (U. S.) 155, 7 
L. Ed. 617. A person born in this country of 
alien parents who were domiciled, but not 
naturalized here, is a citizen; Benny v. 
O’Brien, 58 N. J. L. 36, 32 Atl. 696; U. S. v. 
Wong Kim Ark, 169 U. S. 649, 18 Sup. Ct. 
456, 42 L. Ed. S90. The child of American 
parents born in a foreign country, on board 
an American ship of which his father was 
captain is a citizen of the United States; U. 
S. v. Gordon, 5 Blatchf. 18, Fed. Cas. No. 
15,231. All children born out of the United 
States, who are citizens thereof and who con- 
tinue to reside out of the United States, 
shall, in order to receive the protection of 
the government, be required, upon reaching 
the age of eighteen, to record at an American 
consulate their intention to become residents 
and remain citizens of the United States, and 
shall be further required to take the oath of 
allegiance to the United States upon attain- 
ing their majority; Act jSIarch'2, 1907. It is 
said that formerly a man might from the cir- 
cumstances of his birth be a subject of two 
states at once. A child of French parents 
born in England owed allegiance to the King 
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of Eugland. If he went to France he carried 
with hiui that allegiance. It was the dis- 
tinction between the jus soli and the jus san - 
guinis. Eut by the act of 1S70 the reception 
of a British subject into the allegiance of a 
foreign state extinguishes his British nation- 
ality ipso jure; no alien naturalized in Eng- 
land is to be deemed a British subject while 
in tlie country of his origindl allegiance so 
long as by the law of tliat country he re- 
mains a subject of it, and a man who is a 
British subject by the jus soli and a for- 
eigner by the jus sanguinis may make kis 
election between these two conditions; 1S 
L. Q. Rev. 47. 

The act of March 2, 1907, provides that 
any American woman who marries a foreign- 
er shall take tlie nationality of her kusband. 
At his death, she may resume her American 
citizenship if abroad, by registering as an 
American citizen within one year with a con- 
sul of the United States or by returning to 
reside in the United States, or, if then re- 
siding in the United Statcs, by continuing to 
reside tkere. 

Any alien woman who acquires American 
citizenship by marriage to an American shall 
be assumed to rctain the same after his 
death, if she continue to reside iu the United 
States, unless she rnakes formal renunciation 
thereof before a court having jurisdiction to 
naturalize aliens, or if she resides abroad, 
she may retain her citizenship by register- 
ing as such before a United States consul 
within one year. 

In Comitis v. Parkerson, 5G Fed. 556, it is 
said: “Four attorney-generals of the United 
States have given opinions as to the effect of 
a female citizen marrying an alien husband. 
Two have held that she became an alien; 
two that she remained a citizen.” That case 
held that she did not become an alien merely 
by her marriage, for both husband and wife 
intended to reside in this country. 

A French woman, who has becorne natural- 
ized under the statute by a marriage with ari 
American citizen, will again become an alien, 
by a second marriage to a Frenck citizen 
residing iu this country; Pequignot v. De- 
troit, 1G Fed. 211. The connnon law did not 
recognize marriage as affecting in any way 
the nationality of the partics. An alien 
woman who married a British subject re- 
mained an alien, and a woman who was a 
British subject could not put off her allegiance 
by becoming the wife of an alien. This is 
changed by thê naturalization act of 1S70; 
1S L. Q. R. 49. 

The child born of alien parents in the 
United Statcs is held to be a citizen thereof, 
and to be subject to duties witla regard to 
this country which do not attach to the 
father; and whcn childrcn of American fa- 
thers are born witliout the jurisdiction of the 
United States the country within whose ju- 
risdiction they are born may clairn them as 
citizens; U. S. v. Wong Kim Ark, 1G9 U. S. 


G49, G91, 1S Sup. Ct. 45G, 42 L. Ed. S90. Such 
children are said to be born to a double 
c-haracter; the citizenship of the father is 
that of the child, so far as the laws of the 
country of which the father Ls a citizen are 
concerned, and within the jurisdiction of that 
country, but the child may owe another 
fealty besides that which attaches to tlie 
father. Opinions of the Executive Depart- 
ments on Naturalization, Expatriation, and 
Allegiance (1S73) 17, 18; U. S. For. Rel. 
1873-74, 1191, 1192. The conclusions in the 
opinion above cited by Attorney-General 
Uoar were quoted and adopted by Secretary 
Bayard in 1SS6, wben a son born of Ameri- 
ean parents in France made an application 
for a passport; U. S. For. ReL 1SSG, 303. 

It is said that the children of our citizens 
born abroad, and the children of foreigners 
born in the United States, have the right, on 
arriving at full age, to elect one allegiance 
and repudiate the otker; Whart Confl. L. §§ 
10, 12. The objection has been taken that as 
our law provides no right of election by or 
for a child, as do the continental codes, the 
resulting dual citizenship is contrary to the 
theory of citizenship. But the diöiculty is 
said to be rather apparent than real. When 
a cliild is born in America of Chinese par- 
ents, China claims him by the jus sanguinis ; 
America by the jus soli. It is not a question 
wkether he is an American or a Chinaman. 
He is both. The municipal laws beiug thus 
in conflict, his citizenship at any time will 
depend upon whether he is subject to the 
jurisdiction of the one or of the other coun- 
try. The duality of citizenship is a fact, 
only in a third country. In China he is a 
Chinaman; in America, an American; 12 
Ilarv. L. Rev. 55. See Domicil; Resiuence ; 
Natuualization ; Alien. 

Where a foreigner takes the oath declar- 
ing his intention of becoming a citizen of 
the United States, hfs minor sons thereby 
acquire an inchoate status as citizens, and if 
they attain majority before their father com- 
pletes his naturalization, they are capable of 
becoming citizeus by other means than the 
direct application provided for by the natu- 
ralization laws; Boj'd v. Thayer, 143 U. S. 
135, 12 Sup. Ct. 375, 3G L. Ed. 103; where a 
resident alien woman marries a naturalized 
citizen, under R. S. § 2172, her children re- 
siding with hcr are citizens; U. S. v. Kellar, 
11 Biss. 314, 13 Fed. S2; Kreitz v. Behrens- 
meyer, 125 111. 141, 17 N. E. 232, S Am. St. 
Rep. 349; For. Rel. 1900, 527. 

Nationality is not inherited through women 
and an illegitimate ckild, born abroad of an 
American woman, is not a citizen of the 
United States; 3 Moore, Dig. Int. L. 2S5; 
but when the reputed fatker of an iliegiti- 
niate child marries the mother and was aft- 
erwards naturalized, the ckild was a citizen 
of the United States; Dale v. Irwin, 7S 111. 
170. The fact that an unnaturalized person 
of foreign birth is enabled by a state statute 
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to vote and hold office does not make him a 
citizen; Lanz v. Randall, 4 Dill. 425, Fed. 
Cas. No. 8,080. 

The age of the person does not affeet his 
citizenship, though it may his political 
rights ; 1 Abb. L. Dict. 224; nor the sex; id.; 
Minor v. Happersett, 21 Wall. (U. S.) 102, 
221 L. Ed. 627; U. S. v. Reese, 02 U. S. 214, 
23 L. Ed. 563; the right to vote and the 
right to hold office are not necessary con- 
stituents of eitizenship; Minor v. Ilapper- 
sett, 21 Wall. (U. S.) 162, 22 L. Ed. 627; 
Van Valkenburg v. Brown, 43 Cal. 43, 13 Am. 
Rep. 136. 

All natives are not citizens of the United 
States: the descendants pf the aborigines 
are not entitled to the rights of citizens; 
see supra; also Elk v. Wilkins, 112 U. S. 103, 

5 Sup. Ct. 41, 2S L. Ed. 643. Anterior to the 
adoption of the eonstitution of- the United 
States, eaeh state had the right to make citi- 
zens of such persons as it pleased. 

A citizen of the United States residing in 
any of the states is a eitizen of that state; 
Gassies v. Ballon, 6 Pet. (U. S.) 761, 8 L. 
Ed. 573; Catlett v. Ins. Co., Paine 594, Fed. 
Cas. No. 2,517; Health v. Austin, 12 Blatch. 
320, Fed. Cas. No. 6,305; Prentiss v. Barton, 
1 Brock. 391, Fed. Cas. No. 11,384; Rogers 
v. Rogers, 1 Paige Ch. (N. Y.) 183; Smith 
v. Moody, 26 Ind. 299. 

A person may be a citizen for commercial 
purposes and not for political purposes; 
Field v. Adreon, 7 Md. 209. 

Among the rights which belong to the citi- 
zen derived from the constitution and laws 
of the United States are the right to vote at 
a federal election; In re Yarbrough, 110 U. 
S. 651, 4 Sup. Ct. 152, 28 L. Ed. 274; the 
right to rernain on a homestead entry for the 
purpose of perfeeting the title; U. S. v. Wad- 
dell, 112 U. S. 76, 5 Sup. Ct. 35, 28 L. Ed. 
673; the right to protection while in custody 
on a charge of crime of the officers of the 
United States; Logan v. U. S., 144 U. S. 263, 
12 Sup. Ct. 617, 36 L. Ed. 429; the right to 
furnish information to the authorities of 
violations of the laws of the United States; 
In re Quarles, 158 U. S. 532, 15 Sup. Ct. 959, 
39 L. Ed. 1080; Motes v. U. S., 17S U. S. 45S, 
20 Sup. Ct. 993, 44 L. Ed. 1150; the right to 
eontract outside the state for insurance on 
his property; Allgeyer v. Louisiana, 165 U. 
S. 57S, 17 Sup. Ct. 427, 41 L. Ed. 832. But 
the constitution of the United States does not 
secure to any the right to work at a given 
oeeupation or a particular calling free from 
injury, oppression or interference by individ- 
ual citizens; Hodges v. U. S., 203 U. S. 1, 
27 Sup. Ct. 6, 51 L. Ed. 65. 

All persons who deserted the naval or 
military service of the United States, and 
did not return thereto within sixty days 
after the issuanee of the proelamation of 
the president, dated March 11, 1S65, are 
deemed to have voluntarily relinquished and 
forfeifed their rights of citizenship, and to 


incapable of holding any office of trust or 
profit under the United States, or of exercis- 
ing any rights of citizenship thereof; R. S. 

§ 1996. 

As to citizenship as acquired by natural- 
ization, see Aljlegiance; Naturalization ; 
Alien. 

Citizenship, not residence, confers the right 
to sue in the federal courts; Haskell v. 
Bailey, 63 Fed. 873, 11 C. C. A. 476. See 
Reno. Non-Residents, c. vii. Corporations 
are eitizens of the state by which they are 
ereated, irrespective of the citizenship of 
their members; Paul v. Virginia, 8 Wall. (U. 
S.) 168, 19 L. Ed. 357; National S. S. Co. v. 
Tugman, 106 U. S. 118, 1 Sup. Ct. 58, 27 L. 
Ed. 87; St. Louis & S. F. R. Co. v. James, 
161 U. S. 545, 16 Sup. Ct. 621, 40 L. Ed. S02; 
Orient Ins. Co. v. Daggs, 172 U. S. 557, 19 
Sup. Ct. 281, 43 L. Ed. 552. If two corpora- 
tions created by different states, are consoli- 
dated eaeh still retains its own citizenship 
for purposes of suit; Nashua & L. R. Corp. 
v. R. Co., 136 U. S. 356, 10 Sup. Ct. 1004, 34 
L. Ed. 363; Williamson v. Krohn, 66 Fed. 
655, 13 C. C. A. 668. See Reno. Non-Resi- 
dents, § 104. See Merger. 

There is an indisputable legal presump- 
tion that a state corporation, when sued or 
suing in a circuit court of the United States, 
is composed of citizens of the state which 
created it; and this presumption accom- 
panies it when it does business in another 
state, and it may sue or be sued in the fed- 
eral courts in such other state as a eitizen of 
the state of its original creation; St. Louis 
& S. F. R. Co. v. James, 161 U. S. 545, 16 
Sup. Ct. 621, 40 L. Ed. 802; Barrow S. S. 
Co. v. Kane, 170 U. S. 100, 18 Sup. Ct. 526, 
42 L. Ed. 964. 

A eorporation is not a “citizen” within the 
meaning of the first clause of section 1 of the 
14th Amendment; Insurance Co. v. New 
Orleans, 1 Woods 85, Fed. Cas. No. 7,052; 
Western Turf Ass’n v. Greenberg, 204 U. S. 
359, 27 Sup. Ct. 3S4, 51 L. Ed. 520; North- 
western Nat. Life Ins. Co. v. Riggs, 203 U. 
S. 243, 27 Sup. Ct. 126, 51 L. Ed. 168, 7 Ann. 
Cas. 1104; Pembina Consol. Silver Min. & 
Mill. Co. v. Pennsylvania, 125 U. S. 181, 8 
Sup. Ct. 737, 31 L. Ed. 650; but it is a person 
(</. v.). In many cases a corporation is treat- 
ed as a citizen for purposes of jurisdiction ; 
U. S. v. Transp. Co., 164 U. S. 6S6, 17 Sup. 
Ct. 206, 41 L. Ed. 599. In order to ac- 
complish this result a curious legal fiction 
was created which is discussed infra. 

It may now be considered as fairly well 
settled that except as to the 14th Amend- 
ment as stated supra, corporations are recog- 
nized as citizens by all departments of the 
federal government. This was done by the 
Supreme Court in construing an act for pay- 
ment of “claims for property of citizeus of 
the United States” taken or destroyed by 
Indians. It was held that the word “citi- 
zen” included corporations; U. S. v. Transp. 
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Co., 1G4 U. S. 6S6, 17 Sup. Ct. 20G, 41 L. Ed. 
599. The word has also been frcqueutly 
used by Congress to include corporations; 
id., where au iustance is refcrrcd to iu R. 
S. § 2319; the right to purchase mincral de- 
posits in public Iauds is given to “citizens 
of the United States and those wlio liave de- 
clared their intention to become such,” and 
section 2321 in prescribing how citizenship 
shall be cstablished, makes spcciüc provi- 
sion for the evidence required “in the case 
of a corporation organized under the laws 
of the Uuited States or of any state or 
territory thereof.” Again corporations are 
expressly recognized as citizcns by the ex- 
ecutive branch of the government in various 
treaties with Great Britain, Venczuela, Peru 
and Mexico, all rcferred to in the case last 
cited, 1G4 U. S. at page GS9, 17 Sup. Gt. 20Ü, 
41 L. Ed. 599. 

The doctrine that a corporation is a “citi- 
zen’’ was not accepted in the first instance, 
but it was treated as an association of in- 
dividuals whose citizenship should control 
the question of federal jurisdiction; Bank of 
U. S. v. Deveaux, 5 Cra. (U. S.) Gl, 3 L. Ed. 
38, where Marshall, C. J., delivered the opin- 
ion. But this doctrine was speedily ques- 
tioned and the Chief Justice rcgretted the 
decision and expresscd his convietion that 
it was unsound in principle; Louisville, C. & 
C. R. Co. v. Letson, 2 II ow. (U. S.) 555, 11 
L. Ed. 353. The case however was followed; 
Breithaupt v. Bank, 1 Pet. (U. S.) 238, 7 L. 
Ed. 127; and not until after his death depart- 
ed from. It was then first held that, “wlien 
a corporation exercises its powers in the 
state wliich chartcred it, that is its resi- 
denee, and such an averment is sufficient 
to give the circuit courts jurisdiction.” 
Louisville, C. & C. R. Co. v. Letson, 2 How. 
(U. S.) 559, 11 L. Ed. 353. In that case the 
/doctriue was decisively sustained that “a 
corporation created by and doing business in 
a particular state is to be deemed to all in- 
tents and purposes as a person, although an 
artificial person, an inhabitant of the same 
state, for the purposes of its ineorporation, 
capable of being treated as a citizen of that 
state as muck as a natural person. Like a 
citizen it makes contracts, and tliough in 
regard to what it may do in some particu- 
lars, it diffcrs from a natural person, and 
in this especially, the manner in wliich it 
can sue and lie sued, it is substantially, with- 
in the meaning of the law, a citizen of tlie 
state which created it and where its busi- 
ness is donc, for all the purposes of suing 
and being sued.” 

A fcw years after, Daniels, J., in a dis-i 
senting opinion insisted tliat a corporation 
could be. in no sense a citizen, and Catron, 
.T., in one of the majority opinions in the 
same case. considercd that the jurisdiction 
in cases of corporations depended upon the 
citizenskip of the managing officers: Rundle 
v. Canal Co., 14 How. 101, 14 L. Ed. 335. 


Very soon after this, against strong d s- 
scnt, the doctrine of the conclusive prcsun p- 
tion from the habitat of a corporation as to 
the residcnce or citizenship of those \Mio 
used its name and exercised its faculties. 
was pronounced; Marshall v. R. Co., 1G llow. 
314, 14 L. Ed. 953. This presumptlon v/a3 
rcaffirmed and both parties held estopped 
with respect to it; Covington Drawbridge 
Co. v. Shepkcrd, 20 IIow. 227, 15 L. Ed. 89(3; 
and the presumption was held to be a “legal*' 
one, which no averment or evidence might 
relmt; Ohio & M. R. Co. v. Wheeler, 1 Black 
2SG, 17 L. Ed. 130; and in Muller v. Dows, 
94 U. S. 444, 24 L. Ed. 207, the court, by 
Strong, J., said, “A corporation itself can 
be a citizcn of no state in the sense in which 
tke word ‘citizen’ is used in the constitution 
of the United States,” and then reiterates 
the doetrine of conelusive presumijtion as 
settled law. Thus the theory on which cor- 
porations were finally recognized as citizens 
was based upon what Balduin, C. J., proper- 
ly characterized as a lcgal fiction; 41 Am. 
L. Rev. 38. This fiction, as he says, was 
given definite, and as it was supposed final, 
shape hy Taney, C. J., in Ohio & M. R. Co. 
v. Wkeeier, 1 Black, 2SG. 17 L. Ed. 130, where 
not only was the doctrine of conclusive pre- 
sumption sustalned, but it was also said 
that “in suck a suit it can make no differ- 
ence whether plaintiffs sue in tlieir own 
proper names or by the corporate name and 
style by whieh they are described.” 

The difficulties arising from the extension 
of corporate operations to different states 
necessarily causcd some modification of the 
doctrine, and when the courts were asked to 
extend it so tliat a corporation of one state 
(conclusively presumed to be composcd of 
citizens of that state) was authorized by the 
law of another state to do business therein, 
tliat it skould be deemed to be eomposed 
of citizens of tbe second state with the 
same jurisdictional results, they said, “We 
are unwilling to sanction such an extension 
of the doctrine, which, as heretofore' cstab- 
lished, went to the very verge of judicial 
power,” and haWng stated tbe doctrine as 
bcginning with an assumption of fact that 
state corporations were composed of citi- 
zens of the state creating them aud then 
the ekange of the presuinption to one of law. 
said, “Therc we are content to loave it;” 8t. 
Louis & 8. F. Ry. Co. v. Jarnes, 1G1 U. S. 545, 
1G Kup. Ct. G21, 40 L. Ed. S02. Finallv when 
a case arose in which the suit was brought 
against a corporation hv a stockholder as- 
serting tlie control of the corporation by 
antagonistie interests, it was lield that there 
miglit be proof tliat the stockholder was not 
a citizen of the state which created thc 
corporation, and that he had a constitution- 
al right to bring his suit in tke federal 
court. The court said : “It is one thing to 
give to a corporation a status, aud anothci 
thing to take frorn a citizen the right given 
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him by the constitution.” Accordingly, it 
was considered that the presumption of citi- 
zenship of stockholders must give way to 
the actual fact proved that the complainant 
was a citizen of a different state, and that 
therenpon the jurisdiction attaclied. After 
quoting the plirase above cited from 161 U. 
S. 545, that the doctrine as thcn settled 
‘‘went to the very verge of judicial power,” 
it was added: “Against the further step 
urged by appellees we encounter the Con- 
stitntion of tbe United States.” Doctor v. 
Ilarrington, 19G U. S. 579, 25 Sup. Ct. 355, 
49 L. Ed. 606. Thus in this case the court, 
as is said by Baldwin, C. J., in the article 
above cited, “marked the liinits of tlie 
verge, but in such a \yay as practically to 
overrule many of their earlier decisions.” 
The precise question decided in the last 
case had undoubtedly been determined dif- 
ferently long before, where citizens of Loui- 
siaua sued a Mississippi Bank and a plea 
to the jurisdiction, that two other citizens 
of Louisiana were among the shareholders, 
was sustained; Commercial & B. Bank v. 
Slocomb, 14 Pet, (U. S.) 60, 10 L. Ed. 354; 
the changed result is attributed, by Bald- 
win, C. J.. to the fact, not that the written 
law had changed, but that “a new genera- 
tion of judges gave it a new interpretation 
and twisted a new theory into an old shape,” 
and the ease wuth which this was done he 
considers as striking evidence both of the 
strength of a written coustitution and the 
futility of a written fiction. 

CITY. In England. An incorporated town 
or borough which is or has been the see of 
a bishop. Co. Litt. 108; 1 Bla. Com. 114; 
Cowell. There is said, however, to be no 
necessary connection hetween a city and a 
see. Oxford Dict., citing Freeman. 

A large town incorporated mth certain 
privileges. The inhabitants of a city. The 
citizens. Worcester, Dict. 

Although the first definition here given is sanc- 
tioned hy such high authority, it is questionable if 
it is essential to its character as a city, even in 
England, that it has heen at any time a see ; and it 
certainly retains its character of a city after it has 
lost its ecclesiastical character; 1 Steph. Com. 115; 
1 Bla. Com. 114; and in the United States it is 
ciearly unnecessary that it should ever have possess- 
ed thls character. Originally, this word did not sig- 
nify a town, but a portion of mankind who lived 
under the same government—what the Romans call- 
ed civitas, and the Greeks 7rd/Uf; whence the word 
politeia—civitas seu reipublicce status et adminis- 
tratio. Toullier, Dr. Civ. Fr. 1. 1, t. 1, n. 202; Hen- 
rion de Pansey, Pouvoir Municipal, pp. 36, 37. 

By cities in the JNIiddle Ages in Germany 
was meant fortified places in the enjoyment 
of market-jurisdiction. The German as weli 
as the French cities are a creation of the 
Middle Ages; there was an organie connec- 
tion with the Roman town-system. Schröd- 
er, Lehrbuch des Deutchen Rechtsgeschichte 
5SS. 

CIVIL. In contradistinction to barbarous 
or savage t indicates a state of society re- 


duced to order and regular government: 
thus, we speak of civil life, civil society, civil 
government, and civil liberty. In contra- 
distinction to criminul , to indicate the pri- 
vate rights and remedies of men, as members 
of the community, iu contrast to those which 
are public and relate to the government: 
thus, we spcak of civil process and criminal 
process, civil jurisdiction and criminal juris- 
diction. 

It is also used in contradistinction to mili- 
tary or ecclesiastical , to natural or foreign; 
thus, we speak of a civil station, as opposed 
to a military or an ecclesiastical station; a 
civil death, as opposed to a natural death; a 
civil war, as opposed to a foreign war; 
Story, Const. § 7S9; 1 Bla. Com. 6, 125, 251; 
iUontesquieu, Sp. of Laws, b. 1, c. 3; Ruth- 
erfortli, Inst. b. 2, c. 2; id. c. 3; id. c. 8, p. 
359; Ileineccius, Elem. Jurisp. Nat. b. 2, ch. 6. 

CIVIL ACTI0N. I N the Civil Law.— A 
personal action which is instituted to com- 
pel payment, or the doing some other thing 
wlfich is purely civil. Pothier, Introd. Gen. 
aux Gont. 110. 

At Common Law. —An action which has 
for its object the recovery of private or civil 
rights or compensation for their infraction. 
See Action. 

CIVIL C0MM0TI0N. An insurrection of 
the people for general purposes, though it 
may not amount to rebellion where there 
is an usurped power. 2 Marsh. 793. 

In the printed proposals which are considered as 
making a part of the contract of insurance against 
fire, it is declared that the insurance company will 
not make good any loss happening by any civil 
commotion. 

CIVIL C0NTEMPT. See Contempt. 

CIVIL DAMAGE ACTS. Acts passed in 
many of the United States which provide 
an action for damages against a vender of 
intoxicating liquors, on behalf of the wife 
or family of a person who has sustained 
injuries by reason of his iutoxication. Dice 
v. Sherbemeau, 152 Mich. 601, 116 N. W. 
416, 16 L. R. A. (N. S.) 765; Bistline v. Ney 
Bros., 134 Ia. 172, 111 N. W. 422, 13 L. R. 
A. (N. S.) 115S, 13 Ann. Cas. 196. 

Such an act, eveu if it allows an action 
against the owner of the property where 
the liquor was sold, without evidence that 
lie authorized the sale, is constitutional; 
Bertholf v. O’Reilly, 74 N. Y. 509, 30 Am. 
Rep. 323. See, also, Bedore v. Newton, 54 
N. H. 117; Moran v. Goodwin, 130 Mass. 158, 
39 Am. Rep. 443; Wightman v. Devere, 33 
Wis. 570; Stanton v. Simpson, 4S Yt. 628. 
Where the owner of a building had no knowl- 
edge as to how his premises were used, he is 
nevertheless liable where his agent rents 
it for the sale of intoxicating liquòrs; Ilall 
v. Germain, 131 N. Y. 536, 30 N. E. 591. 
See Keedy v. Howe, 72 111. 133. The act 
in New York creates a new right of action, 
viz., for injury to the “rneans of support;” 
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It is not necessary tliat tlie injury should be 
one remediable at eommon Iaw; Volans v. 
Owen, 74 X. Y. 52G, GO Am. Ilep. 337. In- 
jury to means of support is not necessarily 
doprivation of tlie bare neeessities of life, 
but any substantial subtraction from the 
maintenance suitable to the rnan’s business 
and condition of life; Herring v. Ervin, 4S 
111. App. 3G9. The Indiana act is constitu- 
tional, even though the liquor-seller was li- 
censed ; Horning v. Wendell, 57 Ind. 171. So 
in Kehrig v. Peters, 41 Mich. 475, 2 X. W. 
801. If the death of the husband can be 
traeed to an intervening cause, the li(iuor- 
seller is not liable; Schmidt v. Miichell, 84 
111. 195, 25 Am. Kep. 446; Collier v. Early, 54 
Ind. 559. Intoxication must be sliown to 
have been the proximate cause of the injury; 
Beem v. Chestnut, 120 Ind. 590, 22 X. E. 303. 
Damages for iujuries resultiug in death 
cannot be recovered; Kirchner v. Myers, 33 
Oliio St. S5, 35 Am. Kep. 59S, G01; contva , 
Koose v. Perkins, 9 Xeb. 304, 2 X. W. 715, 31 
Am. Kep. 409; Hayes v. Phelan, 4 Hun (X. 
Y.) 733; Mead v. Stratton, 87 N. Y. 493, 41 
Am. Kep. 3SG; Flynn v. Fogarty, 10G 111. 2G3; 
Pedore v. Xewton, 54 X. II. 117; Kafferty v. 
liuckman, 4G la. 195; but see Jaekson v. 
Krookins, 5 Huu (X. Y.) 530; Davies v. Mc- 
Knight, 14G Pa. 610, 23 Atl. 320. In some 
states exemplary damages can be recovered ; 
Weitz v. Ewen, 50 la. 34; Gilmore v. Math- 
ews, G7 Me. 517; Bean v. Green, 33 Ohio St. 
444; contra , Ward v. Thompson, 48 Ia. 5S8. 
The fact that the wife had bought liquor 
from the defendant nnder compulsion, or 
in ordcr to keep her husband at home, does 
not defeat her riglit; id. 

CIVIL DEATH. That change of state of a 
person which is considered in the law as 
equivalent to death. See Death. 

CIVIL LAW. This term is generally used 
to designate the Roman jurisprudence, jus 
civile Romanonnn. 

In its most extensive sense, the term Roman Law 
comprises all those legal rules and principles which 
were In force among the Itomans, without refer- 
ence to the time when they were adopted. But in 
a more restricted sense we uudcrstand hy it the law 
compiled under the auspiccs of the Emperor Jus- 
tinian, and which are still In force in many of the 
states of modern Europe, and to which all refer as 
authority or written reason. 

The aneient lcges curiatce are sald to have been 
collected in the time of Tarquin, the last of the 
kings, by a pontifex maximus of the name of Sextus 
or Publius Papinius. Thls collection is known un- 
der the title of Jus Civile Papinianum; Its exist- 
ing fragments are few, and those of an apocryphal 
character. Mackeldey § 21. 

Aftcr a fieree and uninterrupted struggle between 
the patriclans and plebeians, tlie latter extorted 
from the former the celebrated law of the Twclve 
Tables, in the year 300 of Rome. This law, framed 
by the deccmvirs and adopted In the comitia ccn- 
turiata, acquired great authority, and constituted 
the foundatiou of all the publle and private laws of 
the Romans, subsequently, until the time of Jus- 
tinian. It is called Lex Dccemviralis. From this'’ 
period the sources of the jus scriptum consisted 
in the lcgcs, the plebiscita, the senafus co nsuUa, and 
the constitutions of the emperors, constitutiones 
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principium; and the jus non acriptum w&s found 
partiy in the mores majorum, the consuetudo, and 
the res judicata, or auctoritas rcrum perpetua simil- 
iter judicatorum. The edicts of the magistrates, 
or jus honorarium, also formed a part of the un- 
written law ; but by far the most prolific source of 
the jus non scriptum consisted in the opinions and 
writings of the lawyers—respousa prudc itium. 

The few fragments of the twelve tables that have 
come down to us are stamped wlth the harsh fea- 
tures of their aristocratic orlgin. But the jus hono- 
rarium established by the prastors and other magis- 
trates, as well as that part of the customary law 
which was built up by the opinions and writings of 
the prudentes, are founded essentially on principies 
of natural justlce. 

Many collections of the imperlal constitutlons had 
been made before the advent of Justinlan to the 
throne. He was the first after Theodoslus who 
ordered a new compllation to be made. For this 
purpose he appointed a committee of ten lawytrs, 
with very extensive powers; at their head was the 
ex-qucestor sacri palatii, Johannes, and among them 
the afterwards well-known Tribonian. His instruc- 
tlons were to select, in the most laconic form, all 
that was still of value in the existing collections, 
as well as ln the later constitutions ; to omit all 
obsolcte matter; to introduce such alterations as 
were requlred by the times; and to divlde the 
whole into appropriate titles. Within fourteen 
months the committee had finished thelr labors. 
Justinlan confirmed this new code, which conslsted 
of twelve books, by a speclal ordinance, and pro- 
hiblted the use of the older collections of rescrlpts 
and edicts. This code of Justinian, whleh is now 
called Codcx vetus, has been entirely lost. 

After the eompletion of this code, Justlnlan, in 
530, ordered Tribonlan, who was now invested with 
the dignity of qucestor sacri palatii, and sixteen 
other jurlsts, to select all the most valuahle pas- 
sages from the writings of the old jurists which 
were regarded as authoritative, and to arrange 
them, according to their subjects, under suitable 
heads. These commlssioners also enjoyed very ex- 
teusive powers; they had the privilege, at thelr dis- 
cretion, to abbreviate, to add, and to make such 
other alterations as they might conslder adapted to 
the times ; and they wcre especiaily ordered to re- 
move all the contradietions of the old jurists, to 
avold all repetitions, and to omit all that had be- 
come entirely obsolete. The natural consequence of 
this was, that the extracts did not always truly rep- 
resent the originals, but were often interpolated and 
amcnded in conformity with the existing law. Al- 
teratlons, modifications, and additions of thls kind 
are now usually called cmblemata Triboniani. This 
great work Is called the Pandects, or Dlgest, aud 
was completed by the commissioners in three years. 
Within that short space of time, they had extraeted 
from the writings of no less than thirty-nine jurists 
all that they consldered valuable for the purpose of 
this compilation. It was divided into fifty books, 
and was entltled Digesta sive Pandectce juris enu- 
clcati ex omni veterc jure collecti. The Pandects 
were publishcd on the 16th of December, 533, but 
they did not go into opcration until the 30th of that 
month. In confirmlng the Pandects, Justinian pro- 
hibited further rcference to the old jurists ; and, in 
order to prevent iegal science from beeomlng agaln 
so dlffuse, indefinite, and uncertain as it had pre- 
viously been, he forbade the wrlting of commenta- 
ries upon the new compilatlon, and permitted only 
the making of literal translations into Greck. 

In preparing the Pandects, the compilers mct 
very frequently with coutroversies in the writlngs 
of the jurists. Such questions, to the number of 
thirty-four, had been aiready determined bv Jus- 
tlnlan before the commencement of the coileetion 
of the Pandeets, and before its completion the de- 
cisions of thls klnd wcre increased to fifty, and were 
known as the fifty decisions of Justinian. These de- 
cisions were at first coliected separately, and after- 
w r ard embodied in the new code. 

For the purpose of faciiltating the study of the 
law, Justinian ordered Tribonian, with the nssist- 
ance of Theophilus and Dorotheus, to prepare a 
brief system of law under the title of Instltutes, 
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which should contain the elements of legal science. 
This work was founded on, and to a great extent 
copied from, the commentaries of Gaius, which, aft- 
er having been lost for many centuries, were discov- 
ered by the great historian Niebuhr, in 1S16, in a 
palimpsest, or re-written manuscript, of some of the 
homilies of St. Jerome, in the Chapter Llbrary of 
Verona. What had become obsolete in the com- 
mentaries was omitted in the Institutes, and ref- 
erences were made to the new constitutions of Jus- 
tinian so far as they had been issued at the time. 
Justinian published his Institutes on the 21st No- 
vember, 533, aud they obtained the force of law at 
the same time with the Paudects, December 30, 533. 
Theophilus, one of the editors, delivered lectures 
on the Institutes in the Greck language, and from 
these lectures originated the valuable commentaries 
known under the Latln tltle, Theophili Antecessurls 
Faraphvasis Greeca Institutionum Ccesarearum. The 
lnstitutes consist of four books, each of which con- 
tains several titles. 

After the publication of the Pandects and the 
Institutes, Justinian ordered a revision of the Code, 
which had been promulgated in the year 529. This 
beeame necessary on account of the great number 
of new constitutions which he had issued, and of the 
üfty decisions not included in the Old Code, and by 
which the law had been altered, amended, or modi- 
fied. He therefore directed Tribonian, with the as- 
sistance of Dorotheus, Menna, Constantinus, and 
Johanues, to revise the Old Code and to incorporate 
the new constitutions into it This revision was 
completed in the same year; and the new edition of 
the Code, Codex repetitoe prcelectionis, was con- 
firmed on the 16th November, 534, and the Old Code 
abolished. The Code contains twelve books sub- 
divided into appropriate titles. 

During the interval between the publication of 
the Cudex repetitce praelectionis, in 535, to the end 
of his reign, in 565, Justinian issued, at different 
times, a great number of new constitutions, by 
which the law on many subjects was entirely chang- 
ed. The greater part of these constitutions were 
written in Greek, in obscure and pompous language, 
and published under the name of Novellce Constitu- 
tianes, which are known to us as the Novels of Jus- 
tinian. Soon after his death, a collection of one 
hundred and sixty-eight Novels was made, one hun- 
dred and fifty-four of which had been issued by Jus- 
tinian, and the others by his successors. 

Justinian’s collections were, in ancient times, al- 
ways copied separately, and afterwards they were 
printed in the same way. When taken together, 
they were indeed called, at an early period, the Cor - 
pus Juris Civilis; but this was not introduced as 
the regular title comprehending the wtlole body; 
each volume had its own title untii Dionysius Goth- 
ofredus gave this general title in the second edition 
of his glossed Corpus Juris Civilis, in 1604. Since 
that time this title has been used in all the editions 
of Justinian’s collections. 

It is generally believed that the laws of Justinian 
were entirely lost and forgotten in the Western 
Empire from the middle of the eighth century until 
the alleged discovery of a copy of the Pandects at 
the storming and pillage of Amalfi, in 1135. This is 
one of those popular errors which had been handed 
down from generation to generation without ques- 
tion or inquiry, but which has now been completely 
exploded by the learned discussion, supported by 
conclusive evidence, of Savigny, in his History of 
the Roman Law during the Middle Ages. Indeed, 
several years before the sack of Amalfi the cele- 
brated Irnerius delivered lectures on the Pandects 
in the University of Bologna. The pretended dis- 
covery of a copy of the Digest at Amalfi, and its be- 
ing given by Lothaire II. to his allies the Pisans as 
a reward for their services, is an absurd fable. No 
doubt, during the five or six centuries when the 
human intellect was,in a complete state of torpor, 
the study of the Roman Law, like that of every 
other branch of knowledge, was neglected; but on 
the first dawn of the revival of learning the science 
of Roman jurisprudence was one of the first to at- 
tract the attention of mankind; and it was taught 
with such brilliant success as to immortalize the 
name of Irnerius, its great professor. 


Even at the present time the Roman Law, as a 
complete system, exercises dominion in every state 
in Europe except England (though not all of Conti- 
nental law comes from it. Poll. & Maitl. xxxvi). The 
countrymen of Lycurgus and Solon are governed by 
it, and in the vast empire of Russia it furnishes the 
rule of clvil conduct. In America, it is the founda- 
tion of the law of Louisiana, Canada, Mexico, and 
all the republics of South America. As to its influ- 
ence on the common law of England there is great 
diversity of opinion. The subject is too large to be 
considered here. It has recently been treated in 
detail by Holdsworth (Hist. of Engl. Law). 

See Code ; Digests ; Institutes ; Novels ; 
Basilica. 

CIVIL LIST. An annual sum granted by 
the English parliament at the commencement 
of each reign, for the expenses of the royal 
household and establishment as distinguished 
from the general exigencies of the state. 
It is the provision for the crown made out 
of the taxes in lieu of its proper patrimony 
and in consideration of the assignment of 
that patrimony to the public use. Wharton, 
Dict 

CIVIL OBLIGATION. One which binds 
in *law, and which may be enforced in a 
court of justice. Pothier, Obl. 173, 191. 

CIVILOFFICER. Any officer of the Unit- 
ed States who holds his appointment under 
the national government, whether his du- 
ties are executive or judicial, in the higliest 
or the lowest departments of the govern- 
ment, with the exception of officers of the 
army and navy. Rawle, Const. 213; 1 Story, 
Const. § 790. 

The term occurs in the constitution of the United 
States, art. 2, sec. 4, which provides that the presi- 
dent, vice-president, and civil oflicers of the United 
States shall be removed from office on impeach- 
ment for, and conviction of, treason, bribery, or 
other high crimes and misdemeanors. It has been 
decided that a senator of the United States is not a 
civil officer within the meaning of this clause of the 
constitution. Senate Journais, lOth January, 1790; 
4 Tucker, Bla. Com. App. 57, 58 ; Rawle, Const. 213 ; 
Sergeant, Const. Law 376 ; Story, Const. § 791. 

CIVIL REMEDY. The remedy which the 
party injured by the commission of a tor- 
tious act has by action against the party 
committing it, as dfstinguished from the pro- 
ceeding by indictment, by which the wrong- 
doer is made to expiate the injury done to 
society. 

In cases of treason, felony, and some oth- 
er of the graver offences, this private reme- 
dy is suspended, on grounds of public policy, 
until after the prosecution of the wrong- 
doer for the public wrong; 4 Bla. Com. 3G3; 
12 East 409; Bell’s Adm’r v. Troy, 35 Ala. 
1S4. The law is otherwise in Massachusetts , 
except, perhaps, in case of felonies punish- 
able with death: Boardman v. Gore, 15 Alass. 
333; North Carolina, Smith v. Weaver, 1 N. 
C. 141; Ohio, Story v. Hammond, 4 Ohio 
377; Sonth Carolina, Kobinson v. Culp, 3 
Brev. 302; Mississippi , Newell v. Cowan, 30 
Miss. 492; Tennesscc, Ballew v. Alexander, 
6 Humph. 433; Maine, Belknap v. Milliken, 
23 Me. 3S1; and Yirf/inia. At common law, 
in eases of homicide the civil remedy is 



CIVIL REMEDY 


499 


CIVIL IIIGIITS 


tncrgcd in tlie public piinisliment; 1 Cliit. Pr. 
10. See Injuries; Merger; Iiish. Cr. L. § 2G7. 

CIVIL RIGHTS. A term applied to cer- 
tain ri&hts secured to citizens of the United 
States by the 13th and 14th Amendments to 
the constitution, and by various acts of 
congress made In pursuance thereof. 

Tlie act of April 9, 18GG (“ordinarily called 
the ‘Civil Itights BilT ; M Bradley, J., in U. S. 
v. Stanley, 109 U. S. 3, 1G, 3 Sup. Ct. 1S, 27 
L. Ed. S35), provided that all persons born 
in the United States, and not subject to any 
forei.tm power, excludini; Indians not taxed, 
are citizens of the United Slates; tlmt such 
citizens of every race and color shall have 
the saine right in every state and territory 
to make and enforce contracts, to sue, be 
parties, give evidence, etc., and to the full 
and equal benefit of all laws and proceed- 
ings for the security of person and property, 
as is enjoyed by white citizens, and be sub- 
ject to like punishment, etc., and none other. 
This act was said by Swayne, J., to be not 
a penal statute but a remedial one to be 
construed liberally; U. S. v. Rhodes, 1 Abb. 
U. S. 28, Fed. Cas. No. 16,151. 

This legislation was substantially replaced 
by the 14th Ameudment which was broader 
in its scope, manifestly intended to vindi- 
cate those rights against individual aggres- 
sion; Kentucky v. Powers, 201 U. S. 1, 26 
Sup. Ct. 8S7, 50 L. Ed. G83, 5 Ann. Cas. 692. 
This amendment was finally promulgated as 
adopted in July, 18GS (see Fourfeentii 
Amendüent) and thereafter Congress enact- 
ed several laws intended to enforce its pro- 
visions. The first was the act of May 31, 
1S70, known as the Enforcement Act (sup- 
plemented by an amending act of February 
28, 1S71). The purpose was to protect negro 
voters by requiring in sections 1 and 2 that 
all citizens should be accorded equal facili- 
ties without distinction of race or color; 
in sections 3, 4 and 5 for the punishment 
through federal courts of persons who vio- 
lated the act; and in section G for punish- 
ment in like manner of conspiracies to de- 
feat the elective franchise. There was also 
provided an elaborate scheme of supervision 
of all elections, which included members 
of Congress, through tlie federal courts, 
which became R. S. §§ 2011, 2012, 2016, 2017, 
2021, 2022, 5515 and 5522. The power of 
Congress to impose this system of super- 
vision was upheld in Ex parte Siebold, 100 
U. S. 371, 25 L. Ed. 717; U. S. v. Gale, 109 
U. S. G5, 3 Sup. Ct. 1, 27 L. Ed. S57; and 
sections 3 and 4 of the Enforceinent Act 
were held unconstitntional; U. S. v. Iteese, 
92 U. S. 214, 23 L. Ed. 5G3: while section 6 
was, in effeet, held unenforceable, as not 
providing for the punishmont of an.v act 
punishable under the constitution and laws 
of the United States; U. S. v. Cruikshauk, 92 
U. S. 542, 23 L. Ed. 5SS. 

The next act in the series was tliat of 
April 20, 1S71, known as the “Ku Klux Act.” 
It was an effort to create both civil and 


criminal llability for the action of individ- 
uals against individuals; and also gave au- 
thority to the ITesident to employ the army 
and navy in cases of domestij dLturbance 
within a state and to suspend the writ of 
habeas corpus, and disqualified for jury serv- 
ice all persons involved. It also contained a 
remarkable section (G) making any person 
liable who could, by reasonable dilfgeiie»», 
have preventcd any other person from de- 
priving individuals of the cqual protection 
of the laws, and failed to do so. This act 
was practically rendered inoffective by the 
construction given l»v the Supreme Court 
to the power of Cungross to enfurce the 14th 
Amendmcnt b.v legislatioii. Cases in which 
various provisions of it wcre held to be un- 
enforceable in the cases in which it was 
rcsorted to are: U. S. v. Ilarris, 10G U. S. 
G29, 1 Sup. Ct. G01, 27 L. Ed. 290; Carter v. 
Greenhow, 114 U. S. 317, 5 Sup. Ct. 92S, 9G2. 

29 L. Ed. 202; Bowman v. Ry. Co., 115 U. S. 
011, G Sup. Ct. 192, 29 L. Ed. 502; Baldwin 
v. Franks, 120 U. S. G7S, 7 Sup. Ct. G50, 7G3, 

30 L. Ed. 700; Ilolt v. Mfg. Co., 170 U. S. 
GS, 20 Sup. Ct. 272, 44 L. Ed. 374; Giles v. 
Ilarris, 189 U. S. 475, 23 Sup. Ct. G39, 47 L. 
Ed. 909. 

The last act of the series was that of 
March 1, 1S75, which was prc-cminently 
known as the “Civil Rights Act“ and con- 
sistcd of five sections. Section 1 provided 
that all pcrsons within the jurisdiction of 
the United States should be entitled to the 
full and equal enjoyment of the accommo- 
dations, etc., of inns, public conveyances on 
land or water, theatres, and other places of 
public amusement; subject only to the condi- 
tions and limitations cstablished by law aml 
applicable alike to all citizens of whatever 
race or color, regardlcss of any previous con- 
dition of servitude. Section 2 provided for 
the punishmeut of any person who should 
violate the foregoing section, both criminal- 
ly and by a suit for a penalty. Section 3 
gave jurisdiction to the federal courts cx- 
clusively of all offcnses against tlie act, and 
of suits for a pennlty. Soction 4 provided 
that no person sliould he excluded frum 
service as grand or petit juror in any court 
of the United States or any state, on nc- 
count of race, color or previous condition 
of servitudc. Scction 5 gave to the Su- 
preme Court a right of review of all cases 
arising under the act. 

Section 4 was declared constitutional in 
Ex parte Virginia, 100 U. S. 339, 25 L. Ed. 
07G. Sections 1 and 2 were held unconstitu- 
tional and void in the Civil Rights Cases, 
109 U. S. 3, 3 Sup. Ct. 1S, 27 L. Ed. 833, as 
not being authorized by either the 18th or 
14th Amemlments. And having been so de- 
clared unconstitutional, tliey were not sepa- 
rable as to their operation in such places as 
are uudcr thc exclusive jurisdiction of the 
national government and tlie statute was 
therefore unconstitutional in its entirety; 
Butts v. Merchants & Miners Transp. Co., 
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230 U. S. 126, 33 Sup. Ct 964, 57 L. Ed. 1422; 
The Trade Mark Cases, 100 U. S. S2, 25 L. 
Ed. 550. 

The 13tk Amendment denounces a status 
or condition irrespective of the manner or 
authority hy which it is created. Tlie pro- 
hibitions of the 14th and 15th Amendmeuts 
are largely upon the acts of the states; but 
the 13th Amendment uames no party or au- 
thority, but simply forbids slavery and in- 
voluntary servitude and grants to Congress 
power tò enforce this prokibition by ap- 
propriate legislation; Clyatt v. U. S., 197 U. 
S. 207, 25 Sup. Ct. 429, 49 L. Ed. 726. Sucb 
legislatiou may be primary and direct in 
its character; id. 

In the Civil Kights Cases the eourt held 
that although the constitution and statutes 
of a state may not be repugnant to the 13th 
Amendment, Congress, by legislation of a di- 
rect aud primary character, may, in order to 
cnforce the amendment, reach and punish 
individuals whose acts are in kostility to 
rights aud privileges derived from and se- 
cured by or dependent upon that amend- 
ment; Clyatt v. U. S., 197 U. S. 207, 25 Sup. 
Ct. 429, 49 L. Ed. 726. The power, duty and 
responsibility to euforce the rights of citi- 
zens under any of the constitutional amend- 
mcnts rests with the state and not with the 
United States government; Neal v. Delaware, 
103 U. S. 370, 26 L. Ed. 567. But in Hodges 
v. U. S., 203 U. S. 1, 27 Sup. Ct. 6, 51 L. Ed. 
65, the 13th Amendment was held not to 
empower Congress to protect against individ- 
ual interference (whcre a conspiracy was 
alleged to exelude negroes from making 
contracts to labor). 

Prohibiting intermarriage between white 
persous and negroes is not interference with 
civil rights; State v. Gibson, 36 Iud. 3S9, 10 
Am. Rep. 42; Plessy v. Ferguson, 163 U. S. 
537, 16 Sup. Ct. 1138, 41 L. Ed. 256; nor re- 
quiriug separate schools; State v. McCann, 
21 Ohio St. 210; Ward v. Flood, 4S Cal. 36, 
17 Am. Rep. 405; People v. Gallagher, 93 
X. Y. 438, 45 Am. Rep. 232; nor requiring 
separate accommodations on railroad trains 
within the state; Louisville, N. O. & T. Ry. 
Co. v. State, 66 iUiss. 662, 6 Sonth. 203, 5 
L. R. A. 132, 14 Am. St. Rep. 599; id., 133 U. 
S. 5S7, 10 Sup. Ct. 34S, 33 L. Ed. 7S4; Plessy 
v. Ferguson, 163 U. S. 537, 16 Sup. Ct. 1138, 
41 L. Ed. 256; nor is the refusal of an inn- 
keeper or keeper of a place of public amuse- 
ment or proprietor of a public conveyance 
to accept certain classes of patrons such au 
interference with the civil riglits of such 
excluded persons as to call for their con- 
stitutional protection ; U. S. v. Stanley, 109 
U. S. 3, 3 Sup. Ct. 18, 27 L. Ed. S35; Miller v. 
Texas. 153 U. S. 537. 14 Sup. Ct. 874, 38 L. 
Ed. S12; nor are civil rights denied to a 
negro because the grand juiy which indicted 
him for murder was purposely composed 
of white men; Gibson v. Mississippi, 162 U. 
S. 565, 16 Sup. Ct. 904, 40 L. Ed. 1075; 
Smith v. Mississippi, 162 U. S. 592, 16 Sup. 


Ct. 900, 40 L. Ed. 10S2. But see Rogers v. 
Alabama, 192 U. S. 226, 24 Sup. Ct. 257, 48 
L. Ed. 417, where such discrimination on 
account of race was held a denial of rights 
under the 14th Ameudment, the objection 
having been taken in the state court by mo- 
tion to quash the indictment. 

Congressioual inaction is equivalent to a 
declaration that a carrier may by its regu- 
lations separate white and negro interstate 
passengers; Chilcs v. Ry. Co., 218 U. S. 71, 
30 Sup. Ct 667, 54 L. Ed. 936, 20 Ann. Cas. 
9S0. 

Within the meaning of Civil Rights Acts, 
federai or state, a barber shop is not a place 
of public accommodation; Faulkner v. Solaz- 
zi, 79 Conu. 541, 65 Atl. 947, 9 L. R. A. (N. 
S.) 601, 9 Ann. Cas. 67; nor a bootblack 
stand; Burks v. Bosso, 1S0 N. Y. 341, 73 N. 
E. 5S, 105 Am. St. Rep. 762; nor a drug store 
containing a soda fountain; Cecil v. Green, 
161 111. 265, 43 N. E. 1105, 32 L. R. A. 566; 
uor a saloon; Kellar v. Koerber, 61 Ohio St. 
3S8, 55 N. E. 1002; Rhoue v. Loomis, 74 
Minn. 200. 77 N. W. 31, changed by statute 
Gen. St. Minn. 1913, § 6082; nor a billiard 
room; Com. v. Sylvester, 13 Allen (Mass.) 
247; but a barber shop cannot discriminate 
against a negro; Messenger v. State, 25 Neb. 
674, 41 N. W. 63S. A skatiug rink has been 
keld a place of amusement within such a 
state law; People v. King, 110 N. Y. 41S, 18 
N. E. 245, 1 L. R. A. 293, 6 Am. St. Rep. 
3S9; otherwise as to one carried on by the 
owner of the building witkout state or mu- 
nicipal license; Bowlin v. Lyon, 67 Ia. 536, 25 
N. W. 766, 56 Am. Rep. 355. A race meetiug 
is not; Grannan v. Racing Ass’n, 153 N. Y. 
449, 47 N. E. 896; but a bowling alley is; 
Johnson v. Pop Corn Co., 24 Ohio Cir. Ct R. 
135. 

The Civil Rights Aet is in derogation of 
the common law and must be strictly con- 
strued; Grace v. Moseley, 112 111. App. 100; 
and the provision that any “person” who 
violates its provisions shall be amenable 
thereto is not restricted to natural persous, 
but includes corporations; Johnsou v. Pop 
Corn Co., 24 Ohio Cir. Ct. 135. 

A person operating a place of public re- 
sort, who claims the right to exclude per- 
sons indicated by conduct, dress, or de- 
meanor to be members of a disreputable 
class, is liable for a mistake made iu the ex- 
ereise of that right; Davis v. Power Co., 35 
Wash. 203, 77 Pac. 209, 66 L. R. A. S02. 

U. S. R. S. § 641, U. S. Comp. Stat. 1901, 
pp. 520, 521, autkorizes the removal of a 
criminal prosecution from a state to a 
federal court, wherever the accused is de- 
nied or eannot enforce in the state courts 
any right secured to him by any law provid- 
ing for equal civil rights of citizens of the 
United States or of all persons within the 
jurisdiction. But the denial in summouing 
or impaneling jurors of any equal civil right 
secured by the federal constitution or laws 
does not, unless authorized by the state con- 
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stilution or laws as interpretcd by its Iiigh- 
est courts, give a right to such reiuoval; 
Kentucky v. Powers, 201 U. S. 1, 2G Sup. 
Ct. oS7, 50 li. Ed. G3.°>, 5 Ann. Cas. G02, where 
there was a deliberate exclusion of Itepul)li- 
cans froni a jury selected to try the accused 
for the murder of a Democrat. In that 
case it was hold that, while the decisions of 
tlie Unitod States Supreme Court constru- 
lng this section had reference to discrimina- 
tion against negroes because of their race, 
the decisions were not intended to contine 
the operation of tliat section or of the 14th 
Amendment to negroes alone, hut the rules 
announced apply equally where discrimina- 
tion exists as to the white race; id. 

Section G-il, U. S. R. S., was repealed by 
section 297 of the Judicial Code of March 
.3, 1911, and is re-enacted in the same words 
(exccpt the substitntion of district court 
for circuit court) in seetion 31 of that code. 

See Equal Protection of tiie Law; 1‘rivi- 

LEGES AND IMMUXITIES', FOURTEENTII AMEND- 

ment; Due Process of Law; Kemoval of 
Causes. 

CIVIL SERVICE. Tlie Civil Serviee Act 
of Congress, .Tan. 16, 1SS3, does not delegate 
legislative power to the I’resident and Civil 
Service Commissioners; Putler v. White, 83 
Fed. 57S. Under it neither the Civil Serv- 
ice Commission nor the Presidcnt, nor both 
combined, can make any regulations having 
the effect of law; nor will courts of equity 
enforce them. The I‘resident can enforce 
such regulations by the exercise of the power 
of removal, and if he does not do so, courts 
of equity will not interfere; Flemming v. 
Stalil, 83 Fed. 9-10; nor will it enjoin the re- 
luoval of government ollicers; White v. Ber- 
ry, 171 U. S. 3GG, 18 Sup. Ct 917, 43 L. Ed. 
199; Morgan v. Nunn, S4 Fed, 551; Jaedicke 
v. U. S., S5 Fed. 373, 29 C. C. A. 199; though 
it may be unjustly or improperly made; nor 
decide tbe right of a party to remain in of- 
fictf; Marshall v. Board of Managers, 201 
111. 9, GG N. E. 314. The power of removal 
is incident to the power of appointment; 
Flemming v. Stahl, S3 Fed. 940. A provi- 
sion in a eivil service law for the removal of 
one who is a veteran volunteer fireman only 
nfter a hearing, which is not required in 
tlie case of one not a veteran, does not 
eontravene tlie 14th Amendment; 1‘eople v. 
Folks. 89 App. Div. 171, S5 N. Y. Supp. 1100. 
See Officer. 

CIVILIAN. A doctor, professor, or stu- 
dent of the civil law. 

CIVILITER. Civilly: opposed to crimi - 
nalitcr , or criminally. 

When a person does an unlawful act lnjurlous to 
anotber, whether with or without an lntention to 
eommit a tort, he is responsible civilitcr. Iu order 
to make him ilablc criminaliter, he must have in- 
tcndcd to do the wrong; for it is a maxim, actus 
non facit rcum nisi mens sit rea. 2 East 10i. 

CIVILITER IV10RTUUS. Civilly dead. In 
a state of civil death. 


In New York one sentenced to life impris- 
onment ln the state prison is civilitcr mor- 
tuus; Troup v. Wood, 4 Johns. Ch. (N. Y.) 
22S ; Platner v. Slierwood, G Johns. Ch. (N. 
Y. ) 118. 

CIVITAS. A term in the Anglo-Saxon 
land buoks, commonly applied to Worcoster, 
Canterbury and other such places, which 
are hoth bishop’s sees and the head places 
of largo districts. Maitland, Domosday and 
Beyond 183. See 17 L. Q. K. 274. It was 
applied l>y the Komans to the independent 
tribes or states of Gaul, and thcn to tlie 
chief towns of those tribes. Oxford Dict. 
s. v . City. 

See City. 

CLAIM. A challenge of the ownership of 
a thing which is wrongfully withhold from 
the possession of the claimant. Plowd. 359. 
See Cuinmings v. Lynn, 1 Dall. (U. S.) 444, 

1 L. Ed. 215; Willing v. Peters, 12 S. & R. 
(Pa.) 177. 

In a popular sense, claim is a right to 
claim ; a just title to something in the pos- 
session or at the disposal of another. Steele 
v. State, 159 Ala. 9, 4S South. G73. 

The owner of property proceeded against in ad- 
miralty by a suit in rcm must prosent a claim to 
such property, verifled by oath or affirmatlon, stat- 
ing that the claimant by whom or on whose behalf 
the claim is made, and no other person, ls the true 
and bona fide owner thereof, as a necessary pre- 
liminary to his making defenee; 2 Conkl. Adm. 201- 
210 . 

A demand entered of record of a mechanic 
or material man for work done or material 
furnished in the erection of a building, in 
Pennsylvania and some other states. 

The assertion of a liability to the party 
making it to do some service or pay a sum 
of rnoney. See Prigg v. Pennsylvania, 1G 
Pet. (U. S.) 539, 10 L. Ed. 10G0. 

The possession of a settler upon the wild 
lands of the governinent of the United 
States; the lands whieh such a settler holds 
possession of. The land must be so marked 
out as to distinguisli it from adjacent lands; 
Sargeant v. Kellogg, 5 Gilman (111.) 273. 
Such claims are considered as personaltv in 
the administration of decedents’ estates; 
Stewart v. Chadwick, S Ia. 4G3; are proper 
suhjects of sale aiul transfer; Ilill v. Smith, 
Morris (Ia.> 70; Freeman v. Holliday, Mor- 
ris (Ia.) S0; Wilson v. Wehster, Morris 
(Ia.) 312, 41 Am. Dec. 230; Stewart v. Chad- 
wick, 8 Ia. 403 ; Turne.v v. Saunders, 4 Scaui. 
(111.) 531 ; the possessor heing required to 
dednce a regular title from the first occu- 
pant to maintain ejectment; Tumey v. 
Saunders, 4 Seam. (111.1 531 ; and a sale fur- 
nishing sufiieient consideration for a promis- 
sory note ; Freeman v. Holliday, Morris (Ia.) 
S0; Starr v. Wilson, Morris (Ia.) 43S; Pier- 
son v. David, 1 Ia. 23. An express promise 
to pay for improvements made by “claiin- 
ants’’ is good, and the proper amount to be 
paid may be determined by the jury; John- 
son v. Moulton, 1 Scam. (111.) 532. 
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CLAIM 0 F CONUSANCE. An inten'en- 
tion by a third person demanding jurisdic- 
tion of a cause wbich the plaintiff has com- 
meuced out of the claiiuant’s court. Now 
obsolete. 3 Bla. Com. 29S. See Cognizakce. 

CLAIM PROPERTY BOND. A bond filed 
by a defendant in cases of replevin and of 
execution. Upon filing such bond in replev- 
in the defendant is entiüed to a return of 
the goods by tlie sheriff. Its use is said to 
have been long sanctioned by usage in Penn- 
sylvania; Snyder v. Frankenfield, 4 Pa. Dist. 
U. 7GT. It has taken the place in replevin of 
the writ de proprietate probanda; Weaver 
v. Lawrence, 1 Dall. (U. S.) 156, 1 L. Ed. 79. 
Upon giving such bond defendant’s title to 
the goods becomes indefeasible and the 
plaintiff can only look to the security for 
tlie damages which he may recover; 1 Dall. 
U. S. (4th Ed. by Brightly) 156, 157, note. 

In the case of an execution, if a third par- 
ty files such bond, the sheriff may at his 
peril withdraw his levy. 

CLAIMANT. In Admiralty Practice. A 
person authorized and admitted to defend 
a libel brought in rem against property; 
thus, Thirty Hogsheads of Sugar, Bentzon, 
Claimant v. Boyle, 9 Cra. (U. S.) 191, 3 L. 
Ed. 701. 

CLAMOR (Lat.). A suit or demand; a 
complaint. Du Cange; Spelman, Gloss. 

In Civil Lav/. A claimant. A debt; auy 
thing claimed from another. A proclama- 
tion; an accusation. Du Cange. 

CLARENDON, ASSIZE 0F. A statute 
(1166) the principal feature of which was 
an improvement of judicial procedure in the 
case of criminals. It was a part of the 
same sckeme of reform as the Constitution 
of Clarendon. See James C. Carter, The 
Law, etc., 65. 

CLARENDON, CO NSTITUT! ONS 0F. 

Certain statutes made in the reign of Henry 
II. at a parliament held at Clarendon (A. 
D. 1164) by which the king checked the pow- 
er of the pope and his clergy and greatly 
narrowed the exemption they claimed from 
secular jurisdietion. 

Previous to this time, there had been an entire 
separation between the clergy and laity, as mem- 
bers of the same commonwealth. The clergy, hav- 
iug emancipated themselves from the laws as ad- 
ministered by the courts of law, had assumed pow- 
ers and exemptions quite inconsistent with the good 
government of the country. 

This state of things led to the enactment referred 
to. By this enactment ali controversies arising out 
of ecclesiastical matters were required to be deter- 
mined in the civil courts, and all appeals In spiritu- 
al causes were to be carried from the bishops to the 
primate, and from him to the king, but no further 
without the king’s consent. The archbishops and 
bishops were to be regarded as barons of the realm, 
possessing the privileges and subject to the bur- 
dens belonging to that rank, and bound to attend 
the king in his councils. The revenues of vacant 
sees were to belong to the king, and goods forfeited 
to him by law were no longer to be protected in 
churches or church-yards. Nor were the clergy to 
pretend to the right of enforcing the payment of 


debts in cases where they had been accustomed to 
do so, but should leave all lawsuits to the determi- 
nation of the civil courts. The rigid enforcement of 
these statutes by the king was unhappily stopped, 
for a season, by the fatal event of his disputes with 
Archbishop Becket. Fitz Stephen 27; 2 Lingard 

59; 1 Ilume 382; Wllkins 321; 4 Bla. Com. 422 ; 1 
Poll. & M. 430-440, 461 ; 2 id. 196. 

CLASS. A number of persons or things 
ranked together for some common purpose 
or as possessing some attribute in cornmon. 

The term is used of legatees; Swinton v. Legare, 

2 McCord Eq. (S. C.) 440 ; of obligees in a bond ; Jus- 
tices of Cumberland v. Armstrong, 14 N. C. 284 ; 
and of other collections of persons ; White v. Dela- 
van, 17 Wend. (N. Y.) 52; Ellis v. Kimball, 16 Pick. 
(Mass.) 132; Wheeler v. Philadelphia, 77 Pa. 338; 1 
Ld. Raym. 708. 

CLASSIFICATION IN STATUTES. As to 

what is proper classification of the subjects 
of statutes, see Equal Protection of tiie 
Law ; Police Powers. 

CLAUSE. A part of a treaty; of a legis- 
lative act; of a deed; of a will, or other 
written instrument. A part of a scntence. 

CLAUSULA DEROGATIVA. A clause in 
a will which provides that no will subse- 
quently made is to be valid. The latter 
would still be valid, but there would be 
ground for suspecting undue influence. Gro- 
tius. 

CLAUSUM. In Old English Law. Close. 

Closed. 

A writ was either clausum (close) or apertum 
(open). Grants were said to be by literce patentcz 
(open grant) or literce clausce (close grant); 2 Bla. 
Com. 346. 

A close. An enclosure. 

Occurring In the phrase quare clausum fregit 
(Rucker v. McNeely, 4 Blackf. [Ind.] 181), it denotes 
in this sense only realty in which the plaintiff has 
some exclusive interest, whether for a limited or 
unlimited time or for speclal or for general pur- 
poses; 1 Chit. Pl. 174; Austin v. Sawyer, 9 Cow. 
(N. Y.) 39 ; 6 East 606. 

CLAUSUM FREGIT. See Quare Clau- 
sum Fregit ; Trespass. 

CLEAN HANDS. It is said that a party 
seeking the aid of a court of equity must 
come into court with clean hands. It refers 
only to wrongful conduct in the particular 
acts or transactions which raise the equity 
he seeks to enforce; Trice v. Comstock, 121 
Fed. 620, 57 C. C. A. 646, 61 L. R. A. 176; 
West v. Washburn, 153 App. Div. 460, 138 
N. Y. Supp. 230. 

CLEAR. Free from indistinctness or un- 
certainty; easily understood; perspicuous, 
plain; free from impediment, embarrassment 
or accusation. Webster. 

For a clear deed, see Rohr v. Kindt, 3 W. 
& S. (Pa.) 563, 39 Am. Dec. 53; clear title; 
Roberts v. Bassett, 105 Mass. 409; clear of 
expense; 2 Yes. & B. 341; clear of assess- 
ments; Peart v. Phipps, 4 Yeates (Pa.) 3S6; 
clear days; 14 M. & W. 120; 3 B. & Ald. 581. 

CLEARANCE. A certificate given by the 
collector of a port, in which it is stated that 
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the niiister or eommander (naming him) of 
a ship or vessel named and described, bound 
for a port named (and having on board 
goods described, in case the master requires 
the particulars of his cargo to be stated in 
such clearance), has entered aud cleared his 
ship or vessel according to law. 

This ccrtiflcate, or clearance, evldences the rlght 
of the vessel to depart on her voyage ; and clearance 
has therefore been properly defined as a permission 
to sail. The same term Is aiso used to signify the 
act of clearing. Worcester, Dlct. 

By U. S. R. S. § 4107, tlie mastor of any 
vessel bound to a foreign port shall deliver 
to the collector of the district from which he 
sails a sworn manifest of his cargo and its 
value. To sail without a clcarance is pun- 
ishable by a tine of $.100. 

By R. S. § 4200, before a clcarance can be 
granted to any forcign-bound vessel the own- 
ers, sliippers or consignors of the cargo shall 
deliver to the collector sworn manifests of 
their parts of the cargo, specify the kind of 
goods shipped and their value, and the mas- 
ter of the vessel and the owners, etc., of the 
cargo shall subscribe an oath as to the for- 
eign place in which such cargo is intended 
truly to be landed. 

The collector of the port cannot refuse 
elearanee because a ship contains contra- 
band; Northern Pac. R. Co. v. Trading Co., 
195 U. S. 439, 25 Sup. Ct. S4, 49 L. Ed. 2G9. 

According to Boulay-Paty, Dr. Com. t. 2, 
p. 19, the clcarance is imperatively demand- 
ed for the safety of the vessel ; for if a ves- 
sel should be found without it at sea it may 
be legally taken and brought into some eourt 
for adjudication on a charge of piracy. See 
Siiip’s Papers. 

CLEARANCE CARD. A letter given to 
an employe by a railroad company, at the 
time of liis discharge or end of service, show- 
ing the cause of such discharge or voluntary 
quittance, the length of time of service, his 
capacity, and such other facts as would give 
to those concerned information of his former 
employmcnt. Such a card is in no sense a 
Ietter of recommendation and in many cases 
might be of a form and character which tlie 
holder would hcsitate and decline to present 
to any person to whom he was making ap- 
plication for employment; Clevelaiul, C., C. 
& St. L. R. Co. v. Jenkins, 174 111. 39S, 51 
N. E. Sll, 02 L. R. A. 922, CG Am. St. Rep. 
29G; with a fnll note on tlie question of tlie 
duty of employers to give recomuumdations 
to employes either discharged or voluntarily 
quitting. Sce Blacklist. 

CLEARING-HOUSE. An otliee where 
bankers settle daily with each other the bal- 
ance of their accounts. 

The origin of the system is said to have been in 
Edinburgh; at least the bankcrs of that city so 
ciaim; but the earliest record of one (and that is 
nnt clear as to date) is that of London, founded in 
1775, or possibly eariier. It was started in the ale- 
house of those times, the general resort of pro- 
prietors of new enterprises. The system, however, 


increased in usefulness so much as to requlre rooms, 
whlch were procured ln Lombard Street. and a 
system was rapidiy developed of exchanglng checks 
and other securities to reduce the amouut of actual 
money requlred for settlcments. In this country 
such assoclations were established in New York in 
1853, Boston in 185G, Phlladelphla, Baltimore, and 
Cleveland ln 1858, Worcester ln 1861, Chi -ago iu 1S6>, 
and since that date the system has.extendcd to mou 
of the cities in whlch there are several banks. They 
also exist in the continental countries of Europe. 
Most of these assoclations are unincorporated, but 
in Minnesota there is an act (March 4, 1893) for thelr 
incorporatlon. The Clearlng-House Association of 
New York conslsts of all the lncorporated banks— 
prlvate bankers not being admitted, as in London. 
Two clerks from each bank attend at the clearlng- 
house every morning, where one takes a position 
inside of a counter at a desk bearing the number 
of hls bank, the other standlng outslde the counter 
and holding in his hand parcels containing the 
checks on each of the other banks received the pre- 
vlous day. At the sound of a bell, the outside men 
begin to move, and at each desk thcy deposlt the 
proper parcel, wlth an account of its contents—un- 
til, having waiked around, they find themselves at 
their own desk again. At the end of this process 
the representatlve of each bank has handed to the 
representatives of every other bank the demands 
against them, and received from each of the other 
banks their demands on his bank. A comparison of 
the amounts tells him at once whether he is to pay 
into or receive from the clearlng-house a balance in 
money. Balances are settled daily. In London the 
practice of presenting checks at the clearing-house 
has been held a good presentment to the banker at 
law. It is not usual to examine the checks until 
they are taken to the bank, and if any are then 
found not good they are returned to the bank which 
presented them, which settles for such returned 
checks. In this country when a check Is rcturned 
not good through the clearing-house, It is usually 
again presented at the bank. 

To accomplish this purpose of settllng dally bal- 
ances was the original and still is the principal 
object of a clearing-house, whateVer differences of 
method or detail may be found in different cities. 
The mode of proceeding In Philadelphia is described 
in Crane v. Clearing-House, 32 W. N. C. (Pa.) 35S. 
and Philler v. Yardley, 62 Fed. 645, 10 C. C. A. 562, 
25 L. R. A. 824 ; and that of London in 5 Mann. & 
G. 348, 6 Scott, N. R. 1, 12 L. J. C. P. 113. 

The original purpose of a clcaring-house— 
the exchange of paper payable hy tlie sev- 
cral banks and tlie settlement of the daily 
bahinces between tlicm—has umlergone a 
gradual but very extensive expansion. In 
the larger cities they liave become to some 
extent ünaucial regulators and the niedium 
tlirough which in times of financial dis- 
turbance there is attained concertcd action 
by the banks of a city. In the panie of 1S93, 
the New York 'clearing-house issucd “clear- 
ing-house certificates” reproscnting the de- 
posit of securities; thcse could be uscd by 
tlie banks to settle clearing-house balauces. 

Such certificates are lield valid, aiul suit 
may be brought by the clcaring-house com- 
mittee upon notes included in the collaterul 
deposited by a bank for the puiT>oso of tak- 
ing out certificates; rhiller v. Woodfall. 32 
W. N. C. (Pa.) 1S3; Fhiller v. Fiehl, 29 W. 
N. C. (Ta.) 139; Philler v. Esler, 29 W. N. 
C. (Pa.) 25S. A clearing-housc due bill is 
an ordinnry due bill from a bank “to Banks,” 
and usually stipulates that it is good when 
hotli signed and countersigncd by duly au- 
thorized ofiiccrs, and to be payable only 
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tlirough the clearing-lionse on the day after 
its issue. During the financial difficulties 
ahove referred to such due bills werc used 
by the banks in payment of cliecks whenever 
practicable, beiug as available v as cash for 
deposit in another bank of the same city. 
They are held not to be certificates of de- 
posit but negotiable, and requiring indemni- 
ty to reeover the amount due on them if lost 
or stolen; Dutton v. Bank, 1G Phila. (Pa.) 
94. 

A clearing-house association is properly 
sued in the names of the committee who 
have the entire eontrol of its securities and 
business funds; Yardley v. Philler, 5S Fed. 
740. 

The tendency of the decisions upon the 
rights and liabilities of clearing-houses is to 
treat them with respect to the customs of 
the banks as merely instruments of making 
the exchanges, and not as liable to individu- 
al depositors or holders of paper for funds 
which have passed through the clearing- 
house in the process of exchange between 
banks. They are not responsible for any- 
thing except the proper distribution of mon- 
ey paid to settle balances, their purpose be- 
ing to provide a convenient place where 
checks may be presented and balances ad- 
justed; German Nat. Bank v. Bank, 118 Pa. 
294, 12 Atl. 303. When a bank suspended 
after the morning exchanges but before the 
payment of the geueral balance due from it, 
which was made good by the other banks 
and applied by the clearing-house to the in- 
debtedness of' the suspended bank, it was 
held that the clearing-house was not liable 
to the holder of a draft on one of the other 
banks deposited in the suspended bank, be- 
cause the draft was never in the hands of 
tlie clearing-house for collection, nor did its 
manager hold the proceeds thereof with 
knowlodge of the plaintift’s rights or of the 
existence of the draft until demand was 
made upon it; Crane v. Clearing-House, 32 
W. N. C. (Pa.) 358. 

The rules of a clearing-house have the 
binding effect of law as between the banks; 
People v. Bank, 77 Ilun 159, 28 N. Y. Supp. 
407; German Nat. Bank v. Bauk, 11S Pa. 
294, 12 Atl. 303; Overman v. Bank, 31 N. J. 
L. 5C3; Blaffer v. Bank, 35 La. Ann. 251; 
but do not affect the relations between the 
payee of a check presented through the clear- 
ing-house for payment, and the bank on 
which the check is drawn; People v. Bank, 
77 Hun 159, 28 N. Y. Supp. 407. 

The course of business of a clearing-house 
is based upon the idea that tlie members are 
principals (and trustcd by each other as 
such), and not agents of parties not mem- 
1 ers, and this renders possible the volume of 
business transacted; Overman v. Bank, 31 
N. J. L. 5G3. 

With respect to the effect of presentment 
at the clearing-house or failure to dernand 
payment there, it has been held that pres- 


eutation to the banker’s clerk at the clear- 
ing-house was a presentation at the place of 
paymeut designated in a bill of exchange; 2 
Campb. 59G; that the failure to present a 
clieck at the clearing-house in violation of 
an imperative custom to do so does uot dis- 
charge the drawer of the check as between 
the bankers and their customer; 1 Nev. & 
M. 541; and such failure to present is not 
material if presented in the ordinary way, 
even if the check was to have been paid if 
presented at the clearing-house, the latter be- 
ing merely a substitute for ordinary pres- 
entation, authorized by custom but not re- 
quired except as a substitute for the regular 
mode if that is omitted; Kleekamp v. Meyer, 
5 Mo. App. 444. Sending notes to a bank 
through the clearing-house is but leaving 
them there for payment during banking 
hours and not a demand at the bank for im- 
mediate payment; Natioual Exchange Bank 
v. Bank, 132 Mass. 147. 

The right of return of paper found uot 
good secured by the rules of the clearing- 
house is a special provision in compensation 
for payment without inspection, with an op- 
portunity for future inspection and recall of 
the payment. When the opportunity is had 
and not availed of, the general principles of 
law intervene to regulate the rights and lia- 
bilities of the pa>dng bank; Natioual Bank 
of North America of Boston v. Bangs, 106 
Mass. 441, 8 Am. Rep. 349. The return of 
such paper after its receipt through the 
clearing-house is uot prevented by its having 
been marked canceiled by mistake; 1 Campb. 
426; 5 Mauu. & G. 34S; nor by putting it 
on a file and eutering it in the journal; Ger- 
man Nat. Bank v. Bank, 11S Pa. 294, 12 Atl. 
303; nor by failure to return by the time 
fixed by rule whether caused by mistake of 
fact; Manufacturers’ Nat. Bank v. Thompson, 
129 Mass. 438, 37 Am. Rep. 37G; Mercliants’ 
Nat. Bank v. Bank, 101 Mass. 281, 100 Am. 
Dec. 120; or not; Boylston Nat. Bank v. Rich- 
ardson, 101 Mass. 2S7; nor in such case 
if the bank had through mistake given credit 
to the depositor; Merchants’ Nat. Bank v. 
Bank, 139 Mass. 513, 2 N. E. S9; but a rule 
of the Chicago clearing-house limiting the 
time of return was held to constitute a bind- 
ing contract, and the riglit to recover back 
a payment made by mistake and discovered 
within fifteen minutes was denied and the 
IMassacliusetts rule criticised; Preston v. 
Bauk, 23 Fed. 179. 

When there is no rule and no uuiform cus- 
tom, payment at the clearing-house is provi- 
sional, to become complete w T hen payment is 
made in the ordinary course of business, and 
if not so made to be treated as payment un- 
der a mistake of fact, and with tlie same 
rights of reclamation as if made without a 
clearing-house; National Exchange Bank v. 
Bank, 132 Mass. 147. The rules may be 
waived; Stuyvesant Bank v. Banking Ass’n, 
7 Lans. (N. Y.) 197. 
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A bank not a member, in sending cheeks 
through the clearing-house, is bound by its 
action under its rules in returning payment 
made by mistake; id.; but a bank not a 
member is not bound by tlie clearing-house 
rules as to the time of returning checks not 
good, in case of a check sent by it through a 
bank which was a rnember; such a case is 
governed by the ordinary principles applica- 
ble to it and not by the clearing-house rules; 
Overman v. Bank, 31 N. J. L. 5G3. 

Wlien the drawee bank received a forged 
check through the clearing-liouse as genu- 
ine and failed to return it or to discover the 
forgery for several days, tlie bank which took 
the check and sent it to the clearing-kouse 
could not he keld liable for negligence in re- 
ceiving it from a stranger aud sending it 
through thc clearing-house without notice; 
Commercial & Farmers’ Nat. Bank of Balti- 
more v. Bank, 30 Md. 11, 9G Am. Dec. 554. 

In Loiulon there is also a railway clearing- 
house. 

See National City Bank v. Bank, 101 N. 
Y. 595, 5 N. E. 4G3; 25 L. R. A. 824, uote. 

See Ixsolvent. 

CLEMENTINES. The collection of decret- 
als or constitutions of Pope Clcment V., 
wliich was published, by order of John XXII., 
his successor, in 1317. 

The death of Clement V., In 1314, prevented hlm 
from publishlng thls collection, which is properly a 
compilation as well of the epistles and constitutions 
of this pope as of the decrccs of the council of 
Vienna, over which he presided. The Clementlnes 
are divided into flve books, in which the matter is 
distributed nearly upon the same plau as the decre- 
tals of Gregory IX. See Dupin, Bibliothêque. 

CLERGY. The name applicable to ec- 
clcsiastical ministers as a class. 

Clergymen were exempted by the emperor Con- 
stantine from all civil burdens. Baronius, ad ann. 
319, § 30. Lord Coke says, 2 Inst. 3, ecclesiastlcal 
persons have more and greater liberties than other 
of the klng's subjects, wherein to set down all would 
take up a whole volume of itself. In the United 
States the clergy is not established by law. 

CLERGY, BENEFIT OF. See Benefit of 
Cleiigy. 

CLERGYABLE. Allowiug of, or entitled 
to, the henefit of clergy {privilcgium clcri - 
cale). Used of persons or crinies. 4 Bla. 
Com. 371. See Benefit of Clergy. 

CLERICAL ERROR. An error made by a 
clerk in transcribing or otkenvise. This is 
always readily corrccted b}' the court. Àn 
error, for example, in the teste of a fi. fa.; 
Baker v. Smitli, 4 Yeates (Pa.) 1S5; Bertkon 
v. Keeley, id. 205; or in tlie teste and return 
of a vcnd. cxp.; or in a certifieate of a no- 
tary; Sckwarz v. Baird, 100 Ala. 154, 13 
South. 917 ; or where an action is begun by 
one plaintiff and is afterwards amended by 
adding additional parties, tbe entering of 
judgment in favor of “the plaintifr’ instead 
of “the plaintiffs’’ is a clerical error and 
amendable on appeal; Shoemaker v. Knorr, 


1 Dall. (U. S.) 197, 1 L. Ed. 97; or in writ- 
ing Dowell for McDowell; Peddle v. IIol- 
linshead, 9 S. & R. (Pa.) 2M. See S Co. 1G2 
a; Citizens’ Bank v. Farwell, 50 Fed. 570, 
G C. C. A. 24; Storke v. Storke, 99 Cal. G21, 
34 Pac. 339. An error is amendable where 
there is something to arnend by, and this 
even in a criminal easc; Benner v. Frey, 1 
Binn. (Pa.) 3G7 ; 12 Ad. & E. 217; for'the 
party ougkt not to be liarmed by the omission 
of the clerk; Jack v. Eales, 3 Binn. (I’a.) 102; 
even of his signature, if he affixes the seal; 
McCormick v. Meason, 1 S. & R. (Pa.) 97. 
Where a elerical error has crept into a de- 
cree, the court will rectify it, though the de- 
eree has been passed and entered; Ilovey v. 
McDonald, 109 U.‘ S. 157, 3 Sup. Ct. 13G, 27 
L Ed. SSS; but not after the term without 
notice, especially where the conditiou of the 
partics has changed; Wetmore v. Karrick, 
205 U. S. 141, 27 Sup. Ct. 434, 51 L. EiL 745. 

CLERICI D E CURSU. See CunsiTos. 

CLERICUS (Lat.). In Civil Law. Any 
one who has taken orders in church, of what- 
evcr rank; monks. A general term includ- 
iug bishops, subdeacous, readers, and can- 
tors. Du Cange. Used, also, of those who 
were given up to the pursuit of letters, aud 
who were learned therein. Also of the 
amanuenses of the judges or courts of the 
kiug. Du Cange. 

In Etiglish Law. A secular pi*iest, in oiv 
position to a regular one. Kennett, Paroch. 
Ant. 171. A elergyman or priest; one in 
orrlers. NuUus clericus nisi causidicus (no 
clerk but what is a pleader). 1 Bla. Com. 17. 
A freeman, generally. One who was ehnrged 
with various duties in the king’s household. 
Du Cange. 

CLERICUS MERCATI HOSPITM REGIS. 

The clerk of the market at the king's gate. 
An honorable offiee pertiueut to the aneient 
custom of holdiug markets in the suburbs of 
the kiug’s court. In early times he wituessed 
the parties’ verbal contracts. At a later 
date he adjudicnted in its prices of com- 
modities; he inquirod as to all weights and 
measures; he measured land ; and had the 
power to send bakers and others to the pil- 
lory. Inderwick, The King’s Peace. 

CLERK. In Commercial Law. A person 
in the employ of a merchant, who attends 
only to a part of hls bnsiness, while the mer- 
eliant himself superiutends the whole. He 
differs from a faetor in this, that the latter 
wholly supplies thc place of his principal in 
respect to the propcrty consigned to him. 
Pardessus, Droit Comm . n. 3S ; 1 Chit. Pr. S0. 

In Ecclesiastica! Law. Any indiridnal who 
is attached to the ecclesiastical state and has 
submitted to the tonsure. One who has bcen 
ordained. 1 Bla. Com. 3SS. A clergyman. 4 
Bla. Com. 367. 

In OfTices. A person employed in an office, 
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public or private, for keeping records or ac- 
c-ounts. 

His business is to 'write or register, in proper 
form, the transactions of the tribunal or body to 
which he belongs. Some clerks, however, have 
little or no writing to do ln thelr offices: as the 
clerk of the rnarket, whose duties are confined 
chiefly to superintending the markets. This is a 
common use of the word at the present day, and is 
also a very ancient signification, being derived, 
probably, from the office of the clericus, who at- 
tended, amongst other duties, to the provisioning 
the king's household. See Du Cange. 

A person serving a practising solicitor un- 
der binding articles in England, for the pur- 
pose of being admitted to practice as a so- 
licitor. See Clerksuip. 

In New England, used to designate a cor- 
poration official who perforins sorne of the 
duties of a secretary. 

CLERK 0 F THE CROWN. An officer 
whose duty it is to issue writs for election 
for members of Parliament, upon the war- 
rant of the Lord Chancellor and to deliver 
to the Ilouse of Commons the list of mem- 
bers retnrned (elected); to certify the elec- 
tion of Sc-otch and Irish peers; and to per- 
form duties formerly performed by the Clerk 
of the Hanaper. He is Permanent Secretary 
of the Lord Chancellor’s Office, House of 
Lords. 

CLERK 0 F THE PEACE. An officer of 
Courts of Quarter Sessions in England. 

CLERK OF THE TABLE. An official of 
the British House of Commons who advises 
the speaker on all questions of order. 

CLERKSHIP. The period which must be 
spent by a law-student in the office of a prac- 
tising attorney before admission to the bar. 
1 Tidd, Pr. 61. Under the present rules he 
must serve as a clerk to a practising so- 
iicitor under binding articles for from three 
to five ycars; Odgers, C. L. 1431. For the 
earlier history of clerkships at law, see Re- 
port of Amer. Bar Assoc., 1911 (Section of 
Leg. Educ.). 

CLIENT. In Practice. One who employs 
and retains an attorney or counsellor to man- 
age or defend a suit or action to which he 
is a party, or to advise him about some legal 
matters. See Attorney-at-Law. 

CLOGGING THE EGUITY OF R E D E M P- 
TION. See Equity of Redemption. 

CLOSE. An interest in the soil. Doctor 
& Stud. 30; 6 East 154; 1 Burr. 133; or in 
trees or growing crops. Clap v. Draper, 4 
Mass. 2GG, 3 Am. Dec. 215; Stewart v. Dough-. 
ty, 9 Johns. (N. Y.) 113. 

In every case where one man has a right 
to exclude another from his land, the law 
encircles it, if not already inclosed, with an 
imaginary fence, and entitles him to a com- 
pensation in damages for the injury he sus- 
tains by the act of another passing through 
his boundary— denominating the injurious 
act a breach of the inclosure; Hamm. N. P. 


151; Doctor & Stud. dial. 1, c. 8, p. 30; 
Worrall v. Rhoads, 2 Whart. (Pa.) 430, 30 
Am. Dec. 274. 

In considering the cases in which trespass 
might be supported for an injury to land (for 
breaking the close) it is laid down that the 
term close , being technical, signifies the in- 
terest in the soil, and not merely an inclo- 
sure in the comrnon acceptance of that term. 
It lies, however temporary the tenant’s in- 
terest, and though it be merely in the profits 
of the soil as vesturce terrce or herbagii pas- 
turw; Co. Litt. 4 b; 5 East 4S0; 6 id. 606; 
5 T. R. 535; prima tonsura; 7 East 200: 
chase for warren, etc.; 2 Salk. 637; if it be 
in exclusion of others; 2 Bla. Rep. 1150; 8 
M. & S. 499. So it lies by one having a right 
to take ofi grass; 6 East 602; or after a 
tenancy expires, a right to emblements; 
Stewart v. Doughty, 9 Johns. (N. Y.) 10S; or 
by one having the right to cut timber trees; 
Clap v. Draper, 4 Mass. 266, 3 Am. Dec. 
215. 

Ejectment will not lie for a close; 11 Co. 
55 ; Cro. Eliz. 235; Ad. Ej. 24. See Clausum. 

CL0SE C0PIES. Coxfies which might be 
written with any number of words on a 
sheet. Office copies were to contain only a 
prescribed number of words on each sheet. 

CL0SE HAULED. The arrangement of a 
vessel’s sails when she endeavors to make 
progress in the nearest direction possible to- 
wards that point of the compass from which 
the wind blows. 6 El. & Bl. 771; Black, L. 
Dict. 

CL0SE R0LLS. Rolls containing the rec- 
ord of the close writs (literce clausce) and 
grants of the king, kept with the publie rec- 
ords. 2 Bla. Com. 346. See Letters Close; 
Rolls. 

CL0SE SEAS0N. A time of the year 
when tlie taking of game is prohibited by 
statute. See Fence Month. 

CLOSE WRITS. Writs directed to the 
sheriff instead of to the lord. 3 Reeve, Hist 
Eng. Law 45. Writs containing grants from 
the crown to particular persons and for par- 
ticular purposes, which, not being intended 
for public inspection, are closed up and seal- 
ed on the outside, instead of being open and 
having the seal appended by a strip of parch- 
ment 2 Bla. Com. 346; Sewall, Sher. 372. 

t 

CL0SED C0URT. A term sometimes used 
to designate the Common Pleas Court of 
England when only serjeants could argue 
cases, which practice persisted until 1833. 

CL0SING A CONTRACT. An expression 
used in New York to indicAte the settlement 
or carrying out of a eontract. 

CL0TURE (Fr.). The procedure in delib- 
erative assemblies whereby debate is closed. 
Introduced in the English parliament in the 
session of 1882. Wharton. It is generally 
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effected by moving the previous question. 
See Eoberts, Itules of Order §§ 20, 5S a. 
This motioii is not recognized in the seuate 
of tlie United States. 

CLOUD 0N TITLE. See Bill to QuiErr 

POSSESSION AND TlTLE. 

CLUB. An iucorporated or uniucorporat- 
ed associatiou of persons for purposes of a 
social, literary, or political nature or the 
like. The latter is not a partnership; 2 M. 
& W. 172; 87 E. T. 571. No member be- 
cornes liable as such to pay to the society 
or any one else any inoney except the amount 
required by the rules; id.j [1003] A. C. 130. 

The by-laws of a elub constitute a con- 
tract between the meinbers and the club. 
A inember’s resiguation, to be effectual, must 
comply with the by-laws; Boston Club v. Pot- 
ter, 212 Mass. 23, 98 N. E. 014, Ann. Cas. 
1013C, 307. 

A club organized for various sports voted, 
by a majority, to abolish pigeon shooting; 
held, that it was within its power; [1000] 
1 Ch. 4S0. 

See Resignation; Amotion; Liquor Laws. 

C0-ADMINISTRAT0R. One who is ad- 

ministrator witli one or more others. See 
Administuator. 

C0-ASSIGNEE. One who is assignee with 
one or more others. See Assignment. 

C0-EXECUT0R. One who is executor 
ulth one or more others. See Executor. 

C0-RESP0NDENT. Any person called 
upon to answer a petition or otlier proceeding, 
bnt now ekiefly applied to a person charged 
with adultery with the husband or wife, in 
a suit for divorce, and made jointly a re- 
spondent to the suit. See Divorce. 

C0ADJUT0R. The assistant of a biskop. 
An assistant. 

C0ADUNATI0. A conspiracy. 9 Coke 56. 

C0AL N0TE. A species of promissory 
uote authorized by 3 Geo. II. c. 26, §§ 7, 8, 
which, having tliese words expressed tkere- 
in, narnely, “value received in coals,” is to 
be protected aud noted as an inland bill of 
exchange. 

C0AST. The margin of a country bounded 
by the sea. This term ineludes the natural 
appendages of the territory which rise out 
of the water, although they are not of sufli- 
cient firmness to be inhabited or fortified. 
Skoals perpetually covered with water are 
not, liowever, comprehended uuder the uame 
of coast. The small islands situate at the 
moutk of the Mississippi, composed of eartk 
and trees drifted down by the river, whick 
are uot of consistency enough for supporting 
life, and are uninhabited, tliough resorted to 
for shootiug birds, form a part of the coast. 

C0CICET. A seal appertaining to the 
king’s custom-kouse. Reg. Orig. 192. A 
scroll or parchment sealed and delivered by 


the offieers of the custom-house to merchants 
as an evidence tliat tlieir wares are c-usluin- 
ed. Cowell; Spelman, Gloss. See 7 Low. 
C. 116. The entry oflice in tlie custom-house 
itself. A kind of bread said by Cowell to be 
hard-haked; sea-hiscuit; a ineasure. See 
Wastel. 

C0DE (Lat. Codcx, the stock or stem of a 
trce—originally the board covered with wax, 
on which the ancients originally wroie). A 
hody of law estahlished by the legislative 
autliority of the state, and desigued to reg- 
ulate completely, so far as a statute may, 
the subject to wliich it relates. 

From the rude heginning, expressed in the 
derivation of the word, there developed tlie 
somewliat diversified siguification which it 
has acquired in jurisprudeuce. It has been 
used to describe a collection of pre-existing 
laws arranged and classified into a logic-al 
system, or one iutended to be such, witliout 
the interpolation of liew matter, and also a 
declaration of tlie law eomposed partly of 
such materials as might be at hand from all 
sourees,—statutes, adjudications, eustoms, — 
supplemented by such amendments, altera- 
tions, and additions as seemed to the law- 
givers to be required to constitute a com- 
plete system and adapt it to the purpose of 
its adoptiou, or promulgation. 

This mixed ckaracter, it may probahly be 
asserted with confidence, is esseutial to the 
existence of a code as the term is now un- 
derstood, and has eutered more or less into 
the composition of every body of laws known 
as sucli in history. 

The idea of a code involves that of the 
exercise of the legislative power in its pro- 
mulgation; but the name has been loosely 
applied also to private compilatious of stat- 
utes. 

The subject o£ codes and tbe kindred topics of 
legal reform have received great attention from 
the jurists and statesmen of tbe present century. 
Probably no subject in tbe domain of law has been 
the occasion of more extended and earnest discus- 
slon tban the relative merits of the Code sysiem as 
it is understood by jurisls, and tbat wblch is con- 
sidered and treated on botb sides of the coutroversy 
as its antitbesis, a body of law partly written and 
partly unwritten, finding its begiuuings in customs 
gradually ripening luto customary law; seeking 
later expression In statutes and passing through a 
period of judiclal interpretation and modification 
by being fitled, as it were, Lnto successive cases, 
with sufficiently varying facts to produce tbat flcx- 
ibility wbich is needcd for final crystallization Inio 
a body of rules and priuciples sufficiently well set- 
tled as to bave attained tbe dignity of a well ord«.r- 
ed system. Of the one tbe Roruan Law is tbe illus- 
tration unrlvalled in bistory, as Is the Er.gli b Coiu- 
mon Law of the other. While, however, llu se do 
represent two distiuct and well dtlincd systmis of 
tbe development of law, the tboughtful and luipar- 
tial readcr of what Is written by the ardeut advo- 
cates of eacb, assuming as many of thcm do that 
the adoption of the one is the excluslon of ibe otb- 
er, may fiud himself Incllnlng to tbe conclusion tbat 
in dealing with this as with most juridical ques- 
tions, an entirely one-sided view will leave much to 
be desired. It may be permlssible to question 
whether these two systems are esseutially distinct 
and antagonistic types, or different meibods cmploy- 
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ed in and essential to the evolutlon of municipal 
law as a whole, and of the science of jurisprudence 
in its widest sense. It is true that tbere are record- 
ed in history proposals to form a code of laws de 
novo having relation only to the future and disre- 
garding the past, but this has been properly regard- 
ed as the visionary dream of the enthusiast rather 
than the matured conclusion of a judicious law- 
giver. It is hardly to be questioned that no code 
has ever taken its place as an instrument of Iegal 
administration into which there did not enter as a 
substantial constituent a body of existing common 
law, and that every body of ünwritten law on a giv- 
en subject is tending towards ultimately finding its 
expression in what is tantamount to a code, wheth- 
ed called by that name or not. Indeed, if dry tech- 
nicalities of definition be avoided, it is hardly an 
exaggeration to say that there are single decisions 
of English or American judges, such, for example, 
as Coggs v. Bernard, which may not be Jnaptly 
termed a code or codification of the law on the sub- 
ject to which they relate, and which come to be rec- 
ognized as such with authority which could hardly 
be increased by legislative affirmation. The diffi- 
culty of making a hard and fast line between the 
two systems is quite well shown by all the attempts 
to define precisely the word code. A judicious writ- 
er, after a review of the historical codes, concludes 
that substantially they are of three kinds; and his 
classification is not only satisfactory in itself but 
admirably illustrates what has been said. 

“First. —The classification of statutes of force sys- 
tematically arranged, according to subject-matter, 
without amendment, alteration, or interpolation of 
new law, the only change being in the correction of 
errors of expression, repetitions, superfluities, and 
contradictions, compressed into as small a space as 
possible, which, when done, will leave the laws in 
letter and in spirit just as they were. 

“Second.— The same as the first in form, but going 
further and making such amendments as are deem- 
ed necessary to harmonize and perfect the existing 
system. 

“Third. —To take a yet greater latitude, and, with- 
out changing the existing systdm of laws, to add 
new laws, and to repeal old laws, both in harmony 
with it, so that the code will meet present exigen- 
cies, and so far as possible provide for the future; 
and this is real codification." To these statements 
the writer adds a fourth, “wholly impracticable 
and even visionary," which is “to disregard at will 
existing laws, and make a system substantially 
new” such as the author deems best and wisest. 
Paper of Judge Clark, Rep’t Ga. St. Bar Ass’n, 1890. 

There is unquestionably a strong tendency to- 
wards codifieation in a general sense, which mani- 
fests itself in the tendency to general revisions of 
federal and state statutes, the adoption of codes of 
procedure by name in several of them, and in fact 
though not in name in many others, the codes of 
India, and not the least in the growing interest in 
an active discussion of the subject. If this interest 
leads to action wisely tempered with a due regard 
for the proper functions of written and unwritten 
law, and freedom from extreme views and the effort 
to accomplish the impossible task of reducing all 
law to the unyielding forms of statutory enactment, 
it will undoubtedly be fruitful of good results. 

When it is considered how rapidly statutes accu- 
mulate as time passes, it is obvious that great 
convenience will be found in having the statute law 
in a systematic body, arranged according to sub- 
ject-matter, instead of leaving it unorganized, scat- 
tered through the volumes in which it was from 
year to year promulgated. Revision to this extent 
is very frequent, and is what is usually accomplish- 
ed in the Revised Statutes of many states whlch are 
inartificially termed codes. Of this general charac- 
ter were the Revised Statutes of the United States; 
infra. When the transposition of the statutes from 
a chronological to a scientific order is undertaken, 
more radical changes immediately propose them- 
selves. These are of two classes: first, amendments 
for the purpose of harmonizing the inconsistencies 
which such an arrangement brings to notice, and 
supplying defects; second, the introduction into 


the system of all other rules which are recognized 
as the unwritten or common Iaw of the state. Tho 
object of the latter class of changes is to embody in 
one systematic enactment all that is thenceforth to 
be regarded as the law of the land. It is this at- 
tempt which is usually intended by the distinctive 
term codification. 

The first two of the questions thus lndicated may 
be deemed as settled, by general concurrence, in 
favor of the expediency of such changes; and the 
process of the collection of the statute law in one 
general code, or in a number of partial codes or 
systematic statutes, accompanied by the amend- 
ments which such a revision invites, is a process 
which for some years has been renovating the laws 
of England and the United States. Although at 
the same time something has been done, especially 
in this country, towards embodying in these statutes 
principles which before rested in the common or 
report law, yet the feasibility of doing this com- 
pletely, or even to any great extent, must be deemed 
an open question. It has been discussed with great 
ability by Bentham, Savigny, Thibaut, and others. 
It is undeniable that, however successfully a code 
might be supposed to embody all existing and de- 
clared Iaw, so as to supersede previous sources, it 
cannot be expected to provide prospectively for all 
the innumerable cases which the diversity of affairs 
rapidly engenders, and there must soon come a time 
when lt must be studied in the light of numerous 
explanatory decisions. 

Real codification involves the most intimate and 
exhaustive knowledge not only of the statute law 
to be included, but also of the judicial interpreta- 
tion and construction of it, and from the moment 
of the adoption of a code it begins to be the subject 
of a new series of decisions which are required to 
interpret, modify, and explain it and adapt it to 
modern conditions and the facts of cases of new im- 
pression, as is and always has been the case with 
respect to the adaptation of the ancient rules of 
the common law to modern conditions. In doing 
this the necessity for and opportunity of judicial 
legislation are infinite, and with the multiplicity of 
courts and jurisdictions the difficulties of preserv- 
ing a system founded on reason are far greater than 
they were even a very few years ago. And this 
consideration is strongly urged in favor of the code 
system. On the other hand, that the law of master 
and servant, whlch was founded on such relations 
as the coachman and the blacksmith’s striker, 
should have been applied with so little friction to 
the railroad and the factory, is hardly less wonder- 
ful than the development of the common carrier of 
the post road and van to the telephone cofnpany, 
and these rapid transformations may serve as the 
basis of an argument that no civil code ean be 
framed with sufficient wisdom to provide for the 
constantly changing conditions of life and business. 

In addition to the considerations herein mentioned 
as bearing upon the subject, Lord Chief Justice 
Russell, in his address before the American Bar 
Association (Report 1896), in disapproving of the 
proposal to codify international law, mentions and 
illustrates a very fundamental objection to the 
codification of branches of the law not yet definitely 
reduced to fixed rules. His observations approach 
very nearly the suggestion of a striking and effec- 
tive limitation of the extent to which codification 
should go beyond the scientific revision of statute 
law, and in the direction of including law settled by 
decision and not by statute. Some branches of the 
law are admirably adapted to complete codification, 
some others are not yet, and others again by their 
nature never can or will be. 

Judge Redfield points out clearly the well known 
objections to codification: '“This is one of the great 
exceilencies of the unwritten >aw above a written 
code. The general principles of the former are al- 
lowed to embrace new cases as they arise, wlthout 
regard to the enumerations already made under it; 
while the latter having been reduced to formal 
definitions, necessarily excludes all cases not antic- 
ipated at the time these definitions were made.“ 12 
Amer. L. Reg. N. S. 185. On the other hand it is 
said that the opposition thereto of many English 
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lawycrs “is supported, if not justiöed, by the fear 
that the courts would put a narrow constructlon on 
the artlcles of a Code.” 14 L. Q. R. 9. 

“Ilowever much we may codify the law into a 
series of seemingly self-suöicient propositlons, those 
proposltions wiil be but a phase in a contlnuous 
growtb. To understand thelr growth fully, to know 
how they will be dealt with by judges traincd in 
the past which the law embodies, wo must ourselves 
know something of tbat past The history of wbat 
thc law has been is necessary to thc knowledge of 
what the law is.“ O. W. Holmes, The Common 
Law, 27. 

Scc 2 Sel. Essays in Anglo-Amer. Lcg. HisL, by 
Charlcs M. Hepburn, on the Historical Develop- 
ment of Code Pleadlng (1897). 

Thc dlscussions on this subjcct have called atten- 
tion to a subject formerly üttte considered, but 
which is of fuudamental importance to the success- 
ful preparation of a code—the matter of statutory 
expression. There is no species of composition 
W'liich demands more care and precislon tban that 
of drafting a statute. The writer needs not only to 
make his language intclligible, he must make it in- 
capable of misconstructlon. When it has passcd 
to a law, lt is no longer hls Intent that is to be con- 
sidered, but the intent of the words which he bas 
used ; and that intent is to be ascertaincd under 
the strong pressure of an attempt of the advocatc 
to win wbatever posslble construction may be most 
favorable to hls cause. The truc safcguard is found 
not in the old method of accumulating synonyms 
and by an enumeration of particulars, but rather— 
as is shown by those American codes of whlch the 
Revised Statutes of New York and thc rcvision of 
Massachusetts are admirable specimeus—by concise 
but complete statemcnt of the fuil princlple in tbe 
fewest possible words, and the elimination of de- 
scription and paraphrase by the separate statement 
of necessary definitions. One of the rulcs to which 
the Ncw York revisers generally adhered, and 
wbich they found of very great importance, was to 
coufine each section to a single proposition. In thls 
way the intricacy and obscurlty of tbe old statutes 
were largely avoided. The reader who wishcs to 
pursue tbis interesting subject will find much that 
is admirable in Coode’s treatise on Legislative Ex- 
pression (Lond. 1S45) (reprinted in Brightiy’s Pur- 
don’s Digest, Penna.). The larger work of Gael 
(Lcgal Composition, Lond. 1840) is more especially 
adapted to the wants of the Englisb profession. 

Great Britain. Tbere has not been in 
England any general codification in tbe mod- 
ern sense. 

Tbere were some early English so-called 
oodes wliieh were of tbe former cliaracter. 
Tbe first code in England appears to bave 
been al)out tbe year G00 by Atbelbert, king 
of tbe Kentings. His laws bave come down 
to us only in a copy made after tbe Norman 
Conquest. Tliey consist of ninety brief sen- 
tences. In tbe end of the 7tb century the 
west Saxons had written laws,—tbe laws 
of Jne. Tbe next legislator is Alfred tlie 
Great, about two centuries later. Later 
came tbe code of Cnute. 1 Social England 
1G5. 

Tbese are merely of historical interest. 
But in recent years there bas been in Eng- 
land as elsewbere an interest in tbe subject 
of tbe arrangement, classification, and sim- 
plifieation of tbe law wliicb fouud expres- 
siou not only in words but in legislative 
action. Tbe necessity for some reforni, and 
tbe conditions wbicb have foreed tbe sub- 
ject upon tbe attention of tbe Englisb Bar 
and rarliament, are well expressed by Mr. 


Crackanthorpe in his address before the 
Amer. Bar Assoc. (1S0G): 

“We have in our libraries a number of mono- 
graphs, dealing witb the subheads of Law in the 
most minute detail—books on Torts and Contracts, 
on Settlements and Wills, on Purchases and Sales, 
on Speclfic Performance, on Negotiable In tru- 
mcnts, and so forth. We have also many valuable 
compendia, or lnstltutlonal treatlses, dealing with 
the Law as a whole. Each and all of these, how- 
ever, bear wdtness to the disjointed character of our 
Jurlsprudencc. The numerous monographs overiap 
and jostle each other, llke so many ruddcrless boats 
tossing at random ou tbe surface of a wind-swcpt 
lake, while tlie Institutional treatises, ln their en- 
deavor to be exhaustive, fail ln point of logical ar- 
rangement, just as a vessel overiad^n with a mixed 
cargo fails to get it properly stowed away In the 
hold. Some day, perhaps, we sball produce a Corpus 
Juris which will reduce our legal wilderness to or- 
der, and, by grubblng up tbe decayed trees, enable 
us to discern the Ilving forest. We have aiready di- 
gested with success portlons of our clvil law, nota- 
bly that relatlng to bills of excbange and a part of 
that relatlng to partncrship and trusts. These ex- 
perlments are likely to be renewed from time to 
tlme, and I doubt not that ultimately we shall have 
a clvil code as complete as that which has just been 
promulgated In Germany. At present we have not 
even a criminal code such as you have in the State 
of New York and as Is to be found in most conti- 
ncntal countrles, all that bas been done In that dl- 
rection belng to pass five consolidating statutes 
dealing witb larceny and a few other common of- 
fences." 

In addition to those mentioned the parfial 
codes thus far adopted in England include 
the Bills of Sale Act, the Employers’ Lla- 
bility Act, and others, and the India dod-.- 
is the result of a very successful effort to 
codify specific titles of the common law, 
and it is now constantly referred to in 
eommon-law jurisdictions as the best con- 
sidered expression of the rules of the com- 
mon law on subjects covered by it at tlie 
time of its adoption. In addition to the 
partial or special English codes referred to. 
the course which the discussion upon codi- 
fication has taken in that country has led 
to the systematic collection and revision of 
statutes upon particular subjects. Euder 
the direction of Lord Cairns, the statutes of 
England from 1 Ilenry III. have been sys- 
tematically revised by a committee, and 
published as the “Revised Statutes.” 

In other British dependencies there have been 
movements In tbe directlon of codiflcation more 
pronounced ln some instances than thosc in Eng- 
land. In Hong Kong and at the Stralts Settlements 
codes of civil procedure were adopted on the lincs 
of the New York code, whlch was also utilizcd in 
the Indian code. 

The EngHsh Judicature Acts of 1873 and 1875 ac- 
complished many of the reforms ln the iino of slm- 
plification. Its cblef merlt was the fusion of law 
and equity. 

United States. In this country the sub- 
ject has received no less attention and has 
presented obstacles of loss inagnitude. Codos 
and revisions have been enacted as follows: 

The Revision of Federal Statutes in 1$7“». 
which went into effect June 22, 1874, was 
by act of congress declared to constitute 
the law of tlie land; the pre-existing laws 
were tbereby repealed, and ceased to be of 
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effect. By subsequent aets of congress, cer- 
tain errors in this revision were corrected. 
A new edition of the Revision of 1S73 was 
authorized by acts of March 2, 1S77, and 
March 9, 1S7S; this is not a new enact- 
ment, but merely a new publication; it 
contains a copy of the Bevision of 1S73, with 
certain specific alterations and amendments 
made by subsequent enactments of the 
43d and 44th congresses, incorporated ac- 
cording to the judgment and discretion of 
thc editor, under the authority of the acts 
providing for his appointment. These alter- 
ations, or amendments, were merely indi- 
cated by italics and brackets. The act of 
March 9. 187S, provides that the edition of 
1S78 shall be legal evidence of the laws 
thèrein contained in all the courts of the 
United States, and of the several states and 
territories, “but shall not preclude refer- 
ence to, nor control, in case of any discrep- 
ancy. the effect of any original act as passed 
by congress since the first day of December, 
1S73.” 

The supplement of ISSl is official to a lim- 
ited extent. The provisions in regard to it 
are as follows: “The publicatton herein ap- 
tliorized shall be taken to be prima facie 
evidence of the laws therein contained in 
all the courts of the United States, and of 
Ihe several states and territories therein; 
but shall not preclude reference to, nor 
control, in case of any discrepancy, the ef- 
fect of any original act as passed by con- 
gress: Provided, that nothing herein contain- 
ed shall be construed to change or alter any 
existing law;” 21 Stat. L. 3S8. See Wright 
v. U. S., 15 Ct. Cl. 80, where the subjeet is 
explained by Richardson, J., one of the com- 
pilers. Volume I, Supplement to the Re- 
vised Statutes, contains all the permanent 
general laws enacted from the passage of 
the Revised Statutes in 1874, to and includ- 
ing the fifty-first congress, which expired 
in 1S91, and supersedes Vol. I., prepared 
under resolution of June 7, 1SS0. The pub- 
lication is prirna facie evidenee of the laws 
therein contained in all of the courts of the 
United States. Vol. II. of the Supplement 
contains the general laws of the fifty-second 
and subsequent congresses. 

The laws of the United States relating to 
the judiciary were enacted into the Judicial 
Code, March 3, 1911, and went into effect 
January 1, 1912; those relating to crimes 
were enacted into the Criminal Code, March 
4, 1909, and went into effect January 1, 1910. 

Colonial Codes. Of these there were sev- 
?ral adopted in the colonies prior to the 
Revolution. 

In 1665 a code prepared by Lord Chan- 
eellor Clarendon, called the “Duke’s Laws,” 
was promulgated and went into operation 
at Long Island and West Chester, New 
York. Afterwards its provisions slowly 
made their way in New York and the other 
proviuces. 


It was an attempt to state the law relat- 
ing to the rights of persons and property, 
and of procedure both civil and criminal. 

The Massachusetts colony, in March, 1634, 
appointcd a committee to revise the law. 
Other committees were appointed in 1635 
and 1637. Maryland adopted a code in 1639. 
ln Massachusetts in 1641, a code of laws 
was adopted which was called “The Liber- 
ties of the Massachusetts Colony in New 
England.” Connecticut adopted a code in 
1650, chiefly copied from the Massachusetts 
code. Virginia appears to have adopted a 
body of laws in 1611, and in 1656 their laws 
were reduced into one volume. 

State Codes. New York is the pioneer in 
the work of codification. In that state the 
first act relating to proccdure after the or- 
ganization of state government was passed 
March 16, 1778. Various other acts were 
passed between 1801 and 1S13. In 1813 there 
was a general revision of the law, and the 
subject of practice of the law. In 1828 the 
revisers collected into one act the various 
provisions relating to practice in all the 
courts which was made a part of the Re- 
vised Statutes. It is said that this part of 
the Revised Statutes constituted the first 
code of civil procedure in New York. It 
embraced nearly all the practice in all the 
courts and has been the basis of subsequent 
code revision. In 1S48 the “Code of Pro- 
cedure” was adopted. David Dudley Field, 
the eminent writer on this subject, had be- 
gun his work on law reform in 1S39. In 
1S48 a commission of which he was chair- 
man produced the “Code of Procedure,” 
containing 391 sections, which was adopted 
in that year. This code was largely amend- 
ed in 1849, and has received frequent amend- 
ments at various times since that year. 

The laws of Pennsylvania were extensive- 
ly revised in 1S33-1836, upon the Report of 
Commissioners appointed by the legislature, 
William Rawle, Joel Jones and Thomas I. 
Wharton. 

Codification has proceeded in many states, 
especially in procedure. The list of states 
cannot be given here. 

The enactment of uniform laws on special 
branches of the law, in many states and 
in England, is a movement towards codifica- 
tion upon proper lines. The act on Ne- 
gotiable Instruments has been passed in 
nearly all the states; the Warehouse Re- 
ceipt Act, the Sales Act, Bills of Lading 
Act and the Stock Transfer Act have been 
passed in many states. 

In Louisiana, the civil law prevails and 
there are complete codes framed there- 
under. One feature of the Louisiana code 
should be carefully noted. Art. 21 declares 
that “in all civil matters where there is no 
express law, the judge is bound to proceed 
and decide according to equity. To decide 
equitably an appeal is to be made to natural 
law and reason, or received usagcs, where 
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positive law is silent.” Thls code was adopt- 
ed in 1S24 and toolc effect in 1825, the re- 
vision of 1S70 being the same eode, with the 
slavery provisions omitted, and with such 
amendments as had previously been made. 
It is said that the power above quoted has 
never been exercised except to furnish a 
remedy or mode of procedure. 

Foueign Countries. On tlie continent of 
Europe the systems of law are generally 
founded upon the eivil law, and each coun- 
try has its own eode, which ls usually an 
adaptation in wliole or in part of Itoinan 
Law. These codes are different in char- 
acter, falling witliin sometimes one and 
sometimes anotker of the classes above enu- 
merated, as they were intended to be scien- 
tific collections and classifications of ex- 
isting law or to exclude new legislation. 

The modern codes of Europe were pre- 
ceded by periods of codificatiou, such as 
that which Maine designates the “era of 
eodes,” in wliich, tkrougliout the world, so 
far as the sphere of Roman and Ilellenic 
influence extended, there appcared codes of 
the class of which The Twelve Tables is the 
conspicuous example; Maine, Anc. L. 2, 13; 
and the many codes of the Middle Ages 
based upon Roman law modified by local 
customs. There wcre also a great number 
of codes of maritime law, which in its na- 
ture was, and still is, well adapted to this 
exaet form of expression, many of which are 
collected in the Blaclc Book of tlie Admiral- 
ty, which has been said to contain all mari- 
time codes known at the time. Below are 
briefly referred to the best known codes, 
ancient and modern. 

Amalpiiitan Tatile. Amalphl, on the 
Adiiatic Sea, is said to have had a Mari- 
time Court in the lOth century presided 
over hy the consuls of the sea. A manu- 
script eontaining the ordinances of the Mari- 
time Court of Amalphi was discovered in 
the Imperial Library at Vienna in 1843. 
And has been called by that name. Its date 
is the llth century. Printcd in Black Book 
of the Admiralty, Vol. IV. See The Scotia, 
14 Wall. (U. S.) 170, 20 L. Ed. S22. 

Austrian. The Civil Code was promulgat- 
ed Jnly 7, 1810. The first part of It was 
published and submitted to the Universitles 
and the courts of justice, and some parts 
having been found wholly uusuitcd to the 
purpose, were by his succcssor abrogatcd. 
It is founded in a great degree upon the 
Prnssian. The Penal Code (1S52) is sald to 
adopt to some extent the characteristics of 
the French Pênal Code. 

Tbe civil code originated in an ordinance issued 
by Maria Theresa in 1753, the avowed objects beiug 
to provide for uniformity of tbe law in tbe prov- 
inces and digest the existing law. Tbe result was 
unsatisfactory and another commission authorized 
Counseiior Harten to construct a code, of whicb the 
conditions prescribed are quite worthy of repeti- 
tion. They were: 1. To abstain from doctrinal 
development. 2. To have in view contestations of 
the most frequent occurrence. 3. To be ciear in ex- 


pression. 4. To be governed by natural equity 
rather than the principles of the Roman Law. 
5. To simpüfy the Iaws and to refrain from too 
much subtlety in details. 

Burgundian. The Lcx Romana Bur(jun- 
dionum seems to be the law-book that (iun- 
dobad promised to his Roman subjer-ts. lle 
died in 51G. They were East Germans scat- 
tered among the Roman provincials. Rules 
In it were taken from the three Roman 
codiccs , from the current abridgments of im- 
perial constitutions and from the works of 
Gaius and Paulus. Little that is good has 
been said of it. Maitlaud, in 1 Sel. Essays 
in Anglo-Amer. Leg. Hist. 14. 

Consolato del Mare. A code of marl- 
time Iaw of high antiquity and great celeb- 
rity. 

A collection of the customs of the sea observed 
in the Consular Court of Barcelona. It received 
many additions and acquired the name of the "Con- 
sulate" early in the 15th century. The Book of the 
Consulate was printed at Barcelona in the Catalan 
tongue in 1494 and was drawn up by the notary of 
the Consular Court for the use of the Consuls of 
the sea at Barcelona. It dates back to the lith 
century. T. C. Mears in Roscoe, Adm. Jur. (3d 
ed.) ; Sir Travers Twiss, in 2 Black Book of Adm. 
Lord Mansfield quotes from it as containing a vaiu- 
able body of maritime iaw; 2 Burr. S89. Lord 
Stoweli refers to lt in 1 C. Rob. 43, and 1 Dods. 116. 
The editlon of Pardessus, in his Collection de Lois 
Maritimes (vol. 2), is dccmed the best. There is 
aiso a French translation by Boucher, Paris, 1S0S. 
See also, Reddie, Ilist. of Mar. Com. 171 ; Marvin’s 
Leg. Bibl.; J. Duer, Ins.; 7 N. A. Rev. 330. 

Ciiina. Ta Ching Lu Li (literally, Stat- 
ute Laws and Usages of the Great Ching 
Dynasty), generally known as the Penal 
Code. Compiled in 1G47. A remarkable col- 
lection of imperial proclamations, pliilosophi- 
eal dissertations, positive laws and proce- 
dure both civil and penal from rewotest 
times. There is an English translation by 
G. T. Staunton, 1S10, London. 

Egypt. Code of International Tribunals 
of “Mixed Courts.” See Mixed Tkirunals. 
These are codcs of substantive law and pro- 
cedure in civil and criminal matters closely 
following the Code Napoleon. See “The Law 
Affecting Forcigncrs in Egypt” by J. H. 
Scott, 1007, London; Hertslet, Commercial 
Treaties, vol. XIV, p. 303. 

Frencii Codes. The ehief French codes 
of the present day are five in numher, some- 
times known as Lcs Cinq Codcs. They were 
in great part tlie work of Napoleon, aud the 
first in order bears his name. They are all 
frequently printed in one duodecimo vol- 
ume. These codes do not embody the whole 
French law, but miuor codes and a number 
of scatlered statutes must also be resorted 
to upon special subjects. 

Code Civil , or Code Xapolöon , is composed 
of thirty-six laws, the first of whieh was 
passed iu 1S03 and the last in 1S04, which 
united them all In one body, under the 
name of Code Civil dcs Ft-ancais. 

The first steps towards its preparation were takeu 
in 1793, but it was not prepared ttil some ycars sub- 
sequently, and was finally thoroughly discussed in 
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all its details by the Court of Cassation, of which 
Napoleon was president and in the discussions of 
whieh he took an active part throughout. In 1807 a 
new edition was promulgated, the title Code Napo- 
lêon being substituted. In the third edltion (1816) 
the old title was restored ; but iu 1S52 (the Second 
Empire) it was again displaced by that of Napoleon 
and after the Republic came in, in 1870, it again 
became the Code Civil. 

Under Napoleon’s reign it became the law of Hol- 
land, of the Confederation of the Rhine, Westpkalia, 
Bavaria, Italy, Naples, Spain, ete. It has under- 
gone great amendment by laws enacted since it was 
established. It is divided into three books. Book 1, 
Of Persons and the enjoyment and privation of 
civil rights. Book 2, Property and its different 
modifications. Book 3, Different ways of acquiring 
property. Prefixed to it is a preliminary title, Of 
the Publication, Effccts, and Application of Laws In 
General. 

One of the most perspicuous and able commenta- 
tors on this code is Toullier, frequently cited in this 
work. 

There is an English translation by Cachard and a 
later one by Wright. 

Writing from the standpoint of a common-law 
lawyer, James C. Carter (the Law, ete., 303) refers 
to the Code Napolêon, so far as establisking a sys- 
tem of law certain, easy to be learned and easy to 
be administered, as a failure, eiting Amos, An 
English Code, as holding the same view. For a his- 
tory of it, see 40 Amer. L. Rev. 833, by U. M. Rose; 
49 Amer. L. Reg. (o. s.) 127, by W. W. Smithers. 

Code de Procêdure Civil . That part of the 
eode which regulates eivil proceedings. 

It is divided into two parts. Part First consists of 
five books: the first of which treats of justices of 
the peace; the second, of inferior tribunals; the 
third, of royal (or appellate) courts; the fourth, of 
extraordinary means of proeeeding; the fifth, of 
the execution of judgments. Part Second is divided 
into three books, treating of various matters and 
proceedings special in their nature. 

Code de Commcree . The eode for the reg- 
nlation of commerce. 

This code was enacted in 1807. Book 1 is entitled, 
Of Commerce in General. Book 2, Maritime Com- 
merce. The whole law of this subject is not em- 
bodied in this book. Book 3, Failures and Bank- 
ruptcy. This book was very largely amended by 
the law of 28th May, 1838. Book 4, Òf Commereial 
Jurisdiction,—the organizatiou, jurisdiction and pro- 
eeedings of commercial tribunals. This code is, 
in one sense, a supplement to the Code Napolêon, 
applying the principle of the latter to the various 
subjeets of commereial law. Sundry laws amend- 
ing it have been enacted since 1807. Pardessus is 
one of the most able of its expositors. See Goi- 
rand, Code of Commerce. 

Code d'Instruction Criminclle . The code 
regulating procednre in criminal cases, tak- 
ing that phrase in a broad sense. 

Book 1 treats of the police; Book 2, of the admin- 
istration of criminal justice. It was enacted in 
1808 to take effect with the Penal Code in 1811. 

Code Pönal. The penal or criminal code. 

Enacted in 1810. Book 1 treats of penalties in 
criminal and correctional cases, and their effects ; 
Book 2, of crimes and misdemeanors, and their 
punishment ; Book 3, offences against the police 
regulations, and their puniskment. Important 
amendments of this code have heen made by subse- 
quent legislation. 

Code Militaire. The military code, sub- 
stantive and procedural, for the army. Pro- 
muJgated in 1857. 

There is also a Gode Forestier; aud the 
name code has been inaptly given to some 
private eompilations on other subjects. 


Gentoo Code. A translation of the laws of 
the Iiindus made during tke administration 
of Warren Hastings as Governor-General of 
India, and prior to the translation of the In- 
stitutes of Manu. 

The formulation ol Hlndu law in those Institutes 
(q. v. supra) had the same effect in India as had 
always resulted from the written expression of the 
law. There was gradually formed a new body of 
law consisting of decisions and opinions of learned 
men upon the construction of written law closely 
resembling the body of law which was engrafted 
upon the Institutes of Justinian. The translation 
of those laws in the Gentoo code was followed by a 
further digest under the authority of the English 
government, so that a very complete body of Hindu 
law grew up, which discloses a system of procedure 
resembling in a marked degree that of the present 
day, comprising,—a complaint, a summons or cita- 
tion, an appearance, a hearing of both parties, the 
presence of attorneys, and a law of evidence and 
metliod of examining witnesses. 

There seems also to have been In India in very 
early times a system of natural arbitration by 
neighbors, probably the earliest effort at an admin- 
istration of justice and resembling the ancient coun- 
ty court of the Saxons. See Manu, infra. 

German Code. In the current which swept 
over Europe during the sixteenth century, 
substituting, as Professor Sohm phrases it, 
“the revived spirit of antiquity for mediaeval 
conceptions and ideas,’’ Germany participat- 
ed in the changes which took place in all de- 
partments of seience. Then the Koman law 
was “received” in that country, and from 
that time it has been a eontrolling factor in 
the jurisprudence of the countries which 
form the German Empire. In certain territo- 
rial limits over which the Prussian Land- 
recht (see Prussian Code) held sway “the 
formal validity of the Corpus Juris Civilis 
has been expressly set aside,” but even there 
“the force of Roman principles of law has 
nevertheless remained substantially unim- 
paired within large departments of German 
jurisprudence.” Particularly is the science 
of the Roman private law imbedded in the 
German jurisprudence, and indeed the exist- 
ence of law as a science in Germany dates 
from the introduction of the Roman law. 
There were no i>reconceived ideas with which 
to conflict, and it was accepted by a national 
intellect unprejudiced by any preconceived 
ideas. See Prussian Code, infra . 

The completion of twenty-five years of the 
life of the Empire has been made the ocea- 
sion of the construction and promulgation of 
a new German code which has been in the 
course of preparation for several years. It 
is an example for the most part of anteced- 
ent laws, though of an arrangement novel 
in various respects. The civil code, having 
passed the Reichstag and recêived the ap- 
proval of the emperor, was duly promulgated 
x\ugust 19, 1S96, to go into effect January 1, 
1900, at the same time with otker special 
codes, including those of Ci\âl Procedure 
(1S77), Insolvency, Assignments, Arbitrations, 
and the like. See Guide to Law of Germany, 
published by the Library of Congress (1912). 

There is an English translation of “The 
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Civil Code of the German Empire t ’ by Wal- 
ter Loewy, published by a joint Committee 
of Pennsylvania Bar Association and Uni- 
versity of Pennsylvania, 1009. 

F. W. Maitland said of the Clvil Code: 
“Never yct, I think, has so rnuch first-rate 
brain power been put into any actual lcgisla- 
tion3 Collected Papers 474. 

Guegorian. An unoilicial compilatlon of 
the rescripts of the Ilonian emperors. It is 
said to have been made in the Orient per- 
haps about A. D. 205. Maitland in 14 L. Q. 
R. 15. lt is not now extant. 

The Theodosian Code, which was promulgated 
nearly a century afterwards, was a continuation of 
this and of the coilection of Ilermogenes. The chlef 
interest of all these coliections is ln their relation 
to their great successor the Justinlan Code. 

Guidon de la Mer. A collcctlon of sea 
laws drawn up towards the close of the lGth 
century, probably at the instance of the mer- 
chants of Itouen. 

Hammurabi, Code of. A collection of de- 
cisions in the civll courts and adapted to 
general use in Babylonia, about 2250 B. C. 
It was discovered in the Acropolis of Susa. 
A translation by C. II. W. Joncs was pub- 
lislied in 1903. 

IIanse Towns, Laws of the. A code of 
maritime law established by the Hanseatic 
towns. JSee Hanseatic League. 

It was first publlshcd in German, at Lubec, in 
1597. In an assembly of deputics from the severai 
towns, heid at Lubec, May 23, 1614, it was revised 
and enlarged. The text, with a Latin translation, 
was pubiished with a commentary by Kuricke; and 
a French translation has been given by Clelrac in 
Us et Coutumes de la Mer. An Engllsh vcrslon may 
be found in 1 Peters, Adm. xcill, and in 30 Fed. Cas. 
1197. 

Henri (French). The best-known of sever- 
al collcctions of ordinanccs made during the 
sixteenth, seventeenth, and eighteenth centu- 
ries, tke number of which in part both forrn- 
ed the necessity and furnished the material 
for the Code Wapolêon. 

IIenri (Haytien). A very judicious adap- 
tation from the Code Xapolêon for the Uay- 
tiens. It was promulgaled iu 1S12 by Chris- 
tophe (Ilcnri 1.). 

Hermogenian. An unoöicial compilation 
made in the fourth century, supplementary 
to the code of Gregorius. It is not now ex- 
tant. It is said to huve been made in the 
Orient, perhaps between A. D. 314 and 324, 
but tbesc dates are uncertain. Maitland in 
14 L. Q. R. 15. 

Japan. In 1SS0 a Penal Code and a Code 
of Penal Proccdure were adopted, in ISOO a 
Commereial Code (revised in 1S09), and in 
1893 a Civil Code, bceame effective. There 
is an English translation of the Civil Code 
by L. II. Loenholm, Tokio, 100G, 3d ed., and 
another with annotations by J. E. de Becker. 
London, 1010. There is an English transla- 
tion of the Commercial Code by Yang Yin 
Hang published ln 1011 by the University of 
Pennsylvania. The principles are derived 
Bouv.—33 


from German and Frenc-h sources, with the 
former predomiuating in the Commercial, 
and the latter in the Civil, Code. 

Justinian Code. A collection of imperial 
ordinances complled by order of the emperor 
Justinian. 

Ali the Judlclal wisdom of the Roman ci.iiizatlon 
whlch is of importance to the Amerlcan lawyer is 
embodied in the compllations to which Justinian 
gave hls name, and from which that name lias re- 
ccived its lustre. Of thcse, first in contcmporary 
importance, if not first in magnltude and prescnt 
intercst, was the Code. In the first year of his 
reign hje commandcd Tribonian, a statcsman of his 
court, to revise the imperial ordinances. Thc first 
resuit, now known as the Codex Yetus, is not extant 
It was supersedcd a few years after its promuiga- 
tion by a new and more complete editlon. Although 
it is this alone whlch Is now known as the Code of 
Justinian, yct the Pandects and the Institutes which 
followed it are a part of thc same system, deciared 
by the same authority; and the three together form 
one codificatioa of thc law of the Empire. The first 
of these works occupied Tribonlan and nine asso- 
ciates fourtcen months. It is comprised in twelve 
divislons or books, and embodies all that was deem- 
ed worthy of preservation of the imperiai statutes 
from the time of Hadrian down. The Instltutes ls 
an elemcntary treatise prcpared by Tribonlan and 
two associates upoa the basis of a similar work by 
Gaius, a lawyer of the second century. 

The Pandccts, which were made public about a 
month after the Institutes, were an abridgment of 
the treatises and the commentaries of the lawycrs. 
They were presented in fifty books. Tribonlan and 
the slxteen assoclates who aided him in this part of 
his labors accompüshed this abridgment in three 
years. It has been thought to bear obvious marks 
of the haste with which It was compiled; but it is 
the chief embodiment of the Roman law, though 
not the most convenient resort for the modern 
student of that law. 

Tribonian found the law, whlch for fourtcen cen- 
turies had been accumulating, comprlsed in two 
thousand books, or—stated according to the Roman 
mothod of computation—in three miiiion seatencos. 
It is probable that this matter, if prlnted ln law 
volumes such as are now used, would fill from three 
to five hundrcd volumes. The comparison, to be 
more exact, should take into account treatlses and 
digests, which would add to the bulk of the colicc- 
tion more than to the substance of the materiai. 
The commissioners were instructed to extract a 
series of plain and concise laws, In which there 
should be no two laws contradlctory or aiike. In 
revising the imperiai ordinances, they were em- 
powered to amend in substance as well as in form. 

The codification belng completed, the emperor 
decreed that no resort should be had to the earlier 
writings, nor any comparison be made with them. 
Commentators were forbidden to disfigure tbe new 
with explanations, and lawyers were forbidden to 
cite the oid. The imperlal authorlty was sufficient 
to sink into oblivion nearly all the previously exlst- 
ing sources of law ; but the new statutes which the 
emperor himself found it necessary to establish, in 
order to explaln, complete, and amend the law, 
rapidly accumulated throughout hls long rclgn. 
These are known as the “Novels.” The Code, the 
Institutes, the Pandects, and the Novels, wfth some 
subsequent additions, constitute the Corpus Juris 
Civilis. See Civel Law. 

Among English translatlons of the Institutes are 
that by Cooper (Phila. 1812 ; N. Y. 1S41)—which Is 
'regarded as a very good one—and that by Sandars 
(Lond. 1S53), which contains the orlginal text also, 
and coplous references to the Digests aad Code. 
Among the modern French commentators are Or- 
tolan and Pasquiere. 

Livingston’s Code. Edward Livingston, 
one of the eonunissloners who prepared the 
Louisiana Code, prepared and presented to 
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congress a draft of a penal code for the Unit- 
ed States; wliich, thougb it was never adopt- 
ed, is not unfrequently rcferred to in tlie 
books as stating principles of criminal law. 

Marine Ordinances of Louis XIV. See 
Ordonnance de la Marine, infra . 

Manu, Institutes of. A code of Hindu 
law, of great antiquity, wbich still forms the 
basis of Ilindu jurisprudence (Elphinstone's 
Hist. of India, p. 83), and is said also to be 
the basis of the laws of the Burmese and of 
the Laos. Buckle, Hist. of Civilization, vol. 
1, p. 54, note, 70. “It undoubtedly enshrines 
many genuine observances of the Hindu race, 
but the opinion of the best contemporary ori- 
entalists is that it does not, as a whole, rep- 
resent a set of rules ever actually adminis- 
tered in Hindustan. It is, in great part, an 
ideal picture of that which, in the view of 
the Brahmins, ouglit to be the law. M Maine, 
Anc. Law 16. 

This code contains simple rules for regulating the 
trial of ordinary actions; the number and com- 
petency of witnesses and sufflciency of evidence; 
methods of procedure in court and the judgment 
and its enforcement. There is no indication of such 
an office as the attorney, as the judge is required to 
examine wituesses and parties; there is also a sum- 
mary of the customary iaw. 

The institutes of Manu are, in point of the rela- 
tive progress of Hindu jurisprudence, a recent pro- 
duction; Maine, Anc. Law 17; though ascribed to 
the ninth century b. c. A transiation will be found 
in the third volume of Sir William Jones’s Works. 
See, also, Gentoo Code, supra; Hindu Law. 

Mosaic Code. The code proclaimed by 
Moses for the government of the Jews, b. c. 
1491. 

One of the peculiar characteristics of this code ls 
the fact that, whilst all that has ever been success- 
fuliy attempted in other cases has been to change 
details without reversing or ignoring the general 
principles which form the basis of the previous law, 
that which was chiefly done here was the assertion 
of great and fundamental principles in part con- 
trary and in part perhaps entirely new to the cus- 
toms and usages of the people. These principles 
have given the Mosaic Code vast influence in the 
subsequent legislation of other nations than the 
Hebrews. The topics on which it is most frequentiy 
referred to as an authority in our law are those of 
marriage and divorce, and questions of affinity and 
of the punishment of murder and seduction. 

Ordonnance de la Maeine. A code of 
maritime law promulgated by Louis XIV. 

It was promulgated in 1681, and with great com- 
pleteness embodied all existing rules of maritime 
law, including insurance. Kent pronounces it a 
monument of thê wisdom of the reign of Louis “far 
more durabie and more giorious than ali the mili- 
tary trophies won by the valor of his armies.” Its 
compilers are unknown. An English translation is 
found in 2 Peter’s Adm. Dec., appendix ; aiso in 30 
Fed. Cas. 1203. The ordinance has been at once 
illustrated and eclipsed by Valin’s commentaries 
upon it. 

Oleron, Laws or Bolls of. The chlef 
code of maritime law of the Middle Ages, 
• which takes its name from the island of 
Oleron. 

Both the French and the English claim the honor 
of having originated this code,—the former attri- 
buting its compilation to the eommand of Queen 
Eleanor, Duehess of Guienne, near which province 
the island of Oleron lies; the latter ascribing its 


promulgation to her son, Richard 1. An English 
writer considers that the grcater part of it is prob- 
ably of older date, and was mereiy confirmed by 
Richard; 1 Soc. Eng. 313. He, without doubt, 
caused it to be improved, if he did uot originate it, 
and he introdueed it into England. He did at 
Chinon, in 1190, issue ordinances for the government 
of the navy which have been fairly described as 
the basis of our modern articles of war, and what 
they did for the navy, the code of Oleron, to which 
they were allicd, did for the merchant service. Aft- 
er much iearned discussion all are agreed now that 
the home of these judgments was Southern France; 
Studer, Oak Book of Southampton, Vol. II. Twiss 
considers that they were judgments of the Mayor’s 
Court of Oleron. Other writers hold the view that 
they were a compiiation of customs. Some addi- 
tions were made to this Code by King John. It was 
promuigated anew in the reign of Henry III., and 
again confirmed ln the reign of Edward III., at 
which time they had acquired the status of laws. 
There is a transiation in 1 Pet. Adm. Dec. The text 
wili be found in the Black Book of the Admiralty. 
The French version, with Cieirac’s commentary, Is 
contained ln Us et Coutumes de la Mer. Studer’a 
work, supra, discusses the subject at length, giving 
the various extant MSS. together with a critical 
translation of the text with variorum notes. The 
subjects upon which it is now valuable are mucb 
the same as those of the Consolato del Mare. 

Ostrogothic. The code promulgated by 
Theodoric, kmg of the Ostrogoths, at Bome, 
a. d. 500. It was founded on the Boman 
law. 

Prussian Code. Allgemeines Landrecht. 
The former code of 1751 was not successful, 
and the Grand Chancellor de Cocceji was 
charged by Frederick II. with the duty of 
codifying the law of Prussia; he died in 
1735, and afterwards the work was arrested 
by the seven years' war, but was resumed in 
1780, under Frederic II., and a project was 
prepared by Dr. Carmer and Dr. Volmar, 
which was submitted to the savans of Eu- 
rope and to the royal courts. After long and 
thorough discussion, the present code was 
finally promulgated and put in force June 1, 
1794, by Frederick William, and then for the 
first time all Europe was united under one 
system of law. It is known also as the Code 
Frederic. See German code, supra. 

Bhodian Laws. A maritime code adopted 
by the people of Bhodes, and in force among 
the nations upon the Mediterranean nine or 
ten centuries before Christ. There is reason 
to suppose that the collection under this title 
in Vinnius is spurious, and, if so, the code is 
not extant. See Marsh. on Ins. b. 1, c. 4, 
p. 15. 

Spain. This country, even more than 
France, has developed the Boman Law to 
its modern state in which it now divides the 
world with the English Common Law. The 
earliest codification, Fuero Juzgo or Forum 
Judicum , known to us as the Visigothic 
Code, appeared about 650 and embraced the 
Visigothic traditions that were first reduced 
to writing by Euric, in the latter half of the 
fifth century, the original of which is lost, 
and also much of the Breviarium Alarici - 
anum, composed largely of the Justinian and 
Theodosian Codes and promulgated early in 
the sixth century by Alaric II. The Com- 
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parative Law Bureau of the Ameriean Bar 
Association in 1910 puhlished a translation 
by S. P. Scott who says in the preface that 
it is “the most remarkable monument of leg- 
islation wliich ever emanated from a seini- 
barbarian people and the only essential 
memorial of greatness or erudition bequeath- 
ed by the Goths to postcrity.” 

Fuero Rcal or Fuero de las Leyes, a col- 
lection of laws and usages of the Castilian 
monarchy as well as Roman doctriues was 
promulgated hy Alfonso X, the Wise, in 
l-. r >5, and is considered an important mouu- 
ment of Spanish jurisprudenee. It is in 
course of translation by S. P. Scott for the 
Comparative Law Bureau. 

Las Sicte Partidas CThe Seven Parts) was 
also the product of Alfonso X, having been 
begun in 125G and publislied in 1208, as Libro 
de las Leyes. The finai popular title was 
not officially given to it until 1347, by Al- 
fonso XI. Embraeing the laws and customs 
contained in forrner codes, tliis was also a 
work of wisdom and philosophy and the most 
eomplete treatise of jurisprudence tliat had 
been published up to that time. It is still 
the authority of last resort wherever Span- 
ish law once dominated. A translation has 
been made by S. P. Scott for the Compara- 
tive Law Bureau and is about to be pub- 
lished. 

In 1507, under Phillip II, La Nueva Rcco- 
pilacion was sanetioned and La Novisima 
Reeopilacion was decreed in foree on July 
15, 1805, and while colleetions of iaws, they 
were clearly utilitarian measures to ereate 
order in a vast mass of systemless legisla- 
tion conflieting with the older but controlling 
codes. 

The modern Givil Code had its origin in 
the Constitutional Cortes of Cadiz whieh in 
1810, by special commission, undertook to 
codify the most important branches of the 
law; after many idle intervals it was com- 
pleted and promulgated in Spain July 24, 
1SS9. By decree of July 31, 1SS9, it was ex- 
tended to Cuba, Porto Rico and the Philip- 
pine Islands. It has been translated by the 
War Department of the United States and 
also by Clifford S. Walton in his work “Civil 
Law in Spain and Spanish America,” 1900. 
In its coneiseness, scientific classification 
and underlying doctrines it shows the influ- 
ence of the Romans, the Visigoths and the 
Moors. 

Other modeni codes and the years of their 
adoption are as follows: Civil Proeedure, 
1SS1; Criminal Code, 1S70; Criininal Pro- 
cedure, 1SS2; Commercial Code, 1SS5, and 
Military Code, 1S90. 

Spanish America. While all these coun- 
tries rest their jurisprudence on La$ Siete 
Partidas; see Las Partidas; each one has 
its Civil and Commercial Codes; the coun- 
tries, codes and dates of adoption are as 
follows: Arpentine Republic, Commercial 

Code, 1890; Civil Code, effective 1S71 (there 


is an English translation by Frank L. Jonn 
nini, published by tiie Comparative I>aw Bu- 
reau of the American Bar As-ociation. 
1914); Bolivia , Commercial Code, 1891; 
Brazil , Commercial Code 1S50, civll Code 
1891; Colombia , Civil Code efl'ective 1895, 
Commercial Code 1SSG-S7; Cliili, Civil Code 
1857, Commercial Code 1SG5; Costa Riva , 
Commercial Code 1S53, Civil Code efTective 
1SSS; Eeuador , Civil Code 1SS7, Commercial 
Code, 1S7S; Guatemala , Civll Code 1877, 
Commercial Code 1877; Uonduras , Civil 
Code, effective 1899; Mexico , Civil Code lSs-i, 
Comniercial Code 1SS9 ; Peru , Civil Code, ef- 
fective 1852 (English translation by Frank 
L. Joannini, published by the Coinparative 
Law Bureau of the American Bar Associa- 
tion, 1914) ; Salrador , Civil Code ISmj, Com- 
mercial Code 1S80, effective 1SS2; üruguay, 
Civil Code 1895; Venezuela , Civil Code, ef- 
fective 1S9G. 

Switzerland. On January 1, 1912, a Civil 
Code became effective and is the latcst and 
most scientifie work of its kind. It was 
drawn by Dr. Eugene Huber and was pro- 
mulgated offieially in French, German and 
Italian. An English translation by Robert 
P. Shick and Cbarles Wetherill is published 
by the Comparative Law Bureau of the 
American Bar Association (1914). 

Tiieodosian. A code compiled by a com- 
mission of eight under the direction of Theo- 
dosius tbe Younger. 

It comprises the edlcts and rescrlpts of slxteen 
emperors, embracing a perlod of one hundred and 
twenty-six years. It was promulgated in the East- 
ern Empire in 438, and quickly adopted, also, ln the 
Western Emplre. The great modcrn expounder of 
this code is Gothofredus (Godofrol). The results of 
modern resoarches regarding this code are well 
stated in the Foreign Quar. Rev. vol. 9, 374. 

Trani, Ordinances and Customs 0F TIIE 
Sea of. Published in 10G3, and said to be 
the most aneient body of maritime laws iu 
existence. Its 32 articles consist of a series 
of decisions inade by tbe maritime eonsuls of 
the guild of navigators at Trani, a city on 
the Adriatic Sea, in the llth century. Priut- 
ed in Black Book of the Admiralty, Yol. IV. 
“It was no ‘code’ in our modern sense of tliat 
term. It was only a more or less metliodic 
collection of modern statutes.” Maitland, 1 
Sel. Essays in Anglo-Amer. Leg. Ilist. 12 (14 
L. Q. R. 1G). 

Twelve Tadles. Laws of aneient Rome. 

They arose out of the dlscontent of the plebs; 
aftcr a long struggle decemolrs were appolnted to 
draft a body of general laws (B. C. 44D-4ll). Tlielr 
draft was enacted into a statule. It was neilher a 
code, nor, in the main, new law, but rather a con- 
clse and preclse statement of the most lmportant 
among the ancient customs of the people. It was 
the germ of the Roman law, and as late as Cicero 
boys learned it by heart. See Bryce, Rome & Eng- 
land (I Sel. Essays tn Anglo-Amer. Leg. Hist. 33i). 
See fragment of the law of the Twelve Tables, in 
Cooper’s Jusllnian 656; Glbbon’s Rome c. 44; Malne, 
Anc. Law 2. 

Visigothic. Lex Romana Visigothorum. 
See supra, sub-title Spain, 
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Wisby, Laws of. A concise but compre- 
hensive code of maritime law, established by 
the “merchants and masters of the magniü- 
cent city of Wisby.” 

The port of Wisby, now in ruins, was situated on 
tbe nortbwestern coast of Gottland, on tbe Baltic 
sca. It was tbe capital of tbe island, and the seat 
of an extensive commerce, of wbicb tbe cbief relic 
and tbe rnost significant record is this code. It is a 
rnooted point wbetber this code was derived from 
the laws of Oleron, or that from this; but the 
simiiarity of the two leaves no doubt tbat one was 
tbe offspring of tbe otber. It was of great autbor- 
ity in tbe nortbern parts of Europe. “Lex Rhodia 
navalis” says Grotius, “pro jure gentium in illo 
mare Mediterraneo vigcbat; sicut apud Gallium 
leges Oleronis, et apud omnes transrlienanos leges 
Wisbuenses” De Jure B. lib. 2, c. 3. It is still re- 
ferred to on subjects of maritime law. An English 
transiation will be found in 1 Pet. Adm. Dec. ; also 
in tbe Black Book of the Admiralty and 30 Fed. 
Cas. 1189. 

The main additions to the above title, re- 
ferring to recent codes or publication of new 
editions of the older codes, have been pre- 
pared for this work by William W. Smithers, 
of the Philadelphia Bar, Secretaiy of the 
Comparative Law Bureau of the American 
Bar Association (organized August 28, 1907), 
of which Simeon E. Baldwin, Founder of the 
American Bar Association, was also a 
Founder and has been the Director. The 
work of the Bureau has been of great public 
value and promises even greater results. 

Publishers announce the publication of 
“The Commercial Laws of the World” in 
thirty-five volumes. 

In a learned address before the American 
Bar Association (Annual Report, 1SS6), upon 
“Codification, the Natural Result of the Ev- 
olution of the Law,” Mr. Semmes, one of the 
most earnest advocates of the merits of the 
civil law and the code system, sketches the 
history of the codes of Europe and the rela- 
tion of the civil to the coinmon law and in 
conclusion says: 

“The history of codification teaches that tbe task 
of preparing a code of laws is difficult, that its 
proper execution is a work of years, to be entrusted, 
not to a deciduous committee of fugitive legislators, 
but to a permanent commission of tbe most en- 
lightened and cultivated jurists, whose project, 
prior to adoption, sbould be subjected to rigid and 
universal criticism.” 

CODEX (Lat.). A volume or roll. The 
code of Justinian. See Code. 

CODICIL. Some addition to, or qualifica- 
tion of, a last will and testament 

This term is derived from tbe Latin codicillus, 
whicb is a diminutive of codex, and in strictness 
imports a little code or writing,—a little will. In 
the Roman Civil Law, codicil was defined as an act 
wbicb contains dispositions of property in prospect 
of death, without tbe institution of an beir or ex- 
ecutor. Domat, Civil Law, p. ii. b. iv. tit. i. s. 1; 
Just. De Codic. art. i. s. 2. So, also, tbe early Eng- 
lish writers upon wills define a codicil in much tbe 
same way. “A codicil is a just sentence of our will 
toucbing tbat which any would have done after 
tbeir death, without the appointing of an executor.” 
Swinb. W r ills, pt. i. s. 5, pl. 2. But the present defi- 
nition of the term Is tbat first given. 1 Wills, Exrs. 
8 ; Swinb. Wills, pt. i. s. v. pl. 5. 

Under the Roman Civil Law, and also by the early 
Englisb law, as well as tbe canon law, ali of wbicb 


very nearly coincided in regard to tbis subject, it 
was considered that no one could make a valid will 
or testament unless he did name an executor, as 
that was of the essence of the act. This was at- 
tended with great formality and solemnity, in the 
presence of seven Roman citlzens as witnesses, o mni 
exceptione majores. Hence a codicil is there termed 
an unofficious, or unsolemn, testament. Swinb. 
Wiils, pt. i. s. v. pi. 4 ; Godolph, pt. i. c. 1, s. 2 ; id. 
pt. i. c. 6, s. 2; Plowd. 185; where it is said by the 
judges, tbat “without an executor a will is null 
and void,” which has not been regarded as law, in 
England, for the last two bundred years, probably. 

The office of a codicii under the civil law seems to 
have been to enable tbe party to dispose of bls 
property, in the near prospect of death, without 
tbe requisite formaiities of executing a will (or tes- 
tament, as'it was then caiied). Codicils were strict- 
iy confined to the disposition of pröperty; wbereas 
a tcstament had reference to tbe institution of an 
beir or executor, and contained trusts and con- 
fidences to be carried into effect after the decease 
of the testator. Domat, b. iv. tit. i. 

In tbe Roman Law there were two kinds of codl- 
cils: the one, wbere no testament existed, and 
whicb was designed to suppiy its place as to the 
disposition of property, and wbich more nearly re- 
sembied our donatio causa mortis than anything 
else now in use; the other, wbere a testament did 
exist, had relation to tbe testament, and formed a 
part of it and was to be construed in connection 
with it. Domat, p. ii. b. iv. tit. i. s. i. art. v. It is 
in this last sense that the term is now universally 
used in the English law, and in the American states 
where the common law prevails. 

Codicils owe their origin to the foilowing circum- 
stance. Lucius Lentulus, dying in Africa, left 
codicils, confirmed by anticipation in a will of for- 
mer date, and in those codicils requested the Em- 
peror Augustus, by way of fidei commissum, or 
trust, to do something therein expressed. The em- 
peror carried this will into effect, and the daughter 
of Lentulus paid legacies which she would not oth- 
erwise have been legally bound to pay. Other per- 
söns made similar fidei commissa, and then the em- 
peror, by the advice of learned men whom he con- 
sulted, sanctioned the making of codicils, and thus 
they became clothed with legal authority. Inst 2. 
25; Bowy. Com. 155. 

All codicils are part of the will, and are 
to be so eonstrued; 17 Sim. 108; 16 Beav. 
510, 2 Ves. Sen. Ch. 242; 4 Y. & C. Ch. 160; 
Wilkes v. Harper, 3 Sandf. Ch. (N. Y.) 11; 
4 Kent 531. See Gelbke v. Gelbke, SS Ala. 
427, 6 South. S34; Burhans v. Haswell, 43 
Barb. (N. Y.) 424; and executed with the 
^ame formalities; Schoul. Wills 359; 4 Kent 
531; Tilden v. Tilden, 13 Gray (Mass.) 103. 

A codicil properly executed to pass real 
and personal estate, and in conformity with 
the statute of frauds, and upon the same 
piece of paper with the will, operates as a 
republication of the will, so as to' have it 
speak from that date; Coale v. Smith, 4 
Pa. 376; Armstrong v. Armstrong, 14 B. 
Monr. (Ky.) 333; Brimmer v. Sohier, 1 Cush. 
(Mass.) 11S; 3 M. & C. 359. So also it has 
been held that it is not requisite that. the 
codicil should be on the same piece of paper 
in order that it should operate as a republi- 
cation of the will; Kip v. Van Cortlaud, 7 
Hill (N. Y.) 346; Den v. Snowhill, 23 N. 
J. L, 447; 1 Ves. Sen. 442; Harvy v. Chou- 
teau, 14 Mo. 5S7, 55 Am. Dec. 120; but 
where it is on the same piece of paper, not 
signed, only the will proper which was sign- 
ed should be admitted to probate; Smith’s 
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Estate, 9 Pa. Co. Ct. R. 333; but see Brown’s 
Ex’r v. Tilden, 5 Ilar. & J. (Md.) 371. 

A codicil duly executed, and attaòhed or 
referring to a paper defectively executed as 
a will, lias the effect to give operation to 
the whole, as one instrument; Sclioul. Wills 
448; Beall v. Cunninglmm, 3 B. Monr. (Ky.) 
390, 39 Am. Dec. 4G9; llaven v. Foster, 14 
Pick. (Mass.) 543; 1G Ves. Ch. 1G7; 1 Ad. 
& E. 4L*3; Matter of Hardenburg’s Will, So 
IIu li 5S0, 33 N. Y. Supp. 130. See numerous 
cases cited in 7 Ves. Ch. (Sumner ed.) 98; 

1 Cr. & M. 42. 

Tliere may he numerous codicils to the 
same will. In such cases, the later ones 
operate to revive and republish the earlier 
ones; 3 Bingh. G14 ; 12 J. B. Moore 2. See 
Johns Ilopkins University v. Pinckney, 55 
Md. 365. 

In order to set up an informally execut- 
ed paper by means of one subsequently ex- 
ecuted in due form, referring to such infor- 
mal paper, the reference must *be such as 
clearly to identify the paper; Tonnele v. 
Hall, 4 N. Y. 140. 

A codicil which depends on the will for 
interpretation or execution falls, if the will 
be revoked; 1 Tucker 436; Jouse v. Eorman, 
5 Bush (Ky.) 337. 

It is not competent to provide by will for 
the disposition of property to such persons 
as sliall be named in a subsequent codicil, 
not executed according to the prescribed 
formalities in regard to wills; since all pa- 
pers of that character, in whatever form, if 
intended to operate only in the disposition of 
one’s property after death, are of a testa- 
mentary character, and must be so treated; 

2 Ves. Ch. 204; 2 M. & K. 765. 

So much of the will as is inconsistent 
with the codicil is revoked; Bosley v. Wyatt, 
14 How. (U. S.) 390, 14 L. Ed. 468. 

A codicil whose only provision is tbe ap- 
pointment of an executor who had died, can- 
not be admitted to probate apart from the 
will; Pepper’s Estate, 14S Pa. 5, 23 Atl. 1039. 
A testa^tor executed a codicil which was de- 
scribed as “a codicil to mv will executed 
some ycars ago,” and after his death the 
will could not be found, but probate of the 
codicil was granted ; [1892] Prob. 254. See 
Wills. 

C0EMPTI0. In Civil Law. The ceremo- 
ny of celebrating marriuge by solemnities. 

The partles met and gave each other a small sum 
of money. They then questioned each other ln 
turn. The man asked the woman if she wished to 
be his mater-familias. She replied that she so wish- 
ed. The woman then asked the man if he wlshed 
to be her pater-familias. He replled that he so 
wished. They then joined hands; and these were 
called nuptlals by coemptio. Boethius, Coemptio; 
Calvinus, Lex.; Taylor, Law Gloss. 

C0ERCI0N. Constralnt; compulsion; 
force. 

Direet or positive coercion takes place 
when a man is by ph.vsical force compelled 
to do an act contrary to his will: for ex- 


ample, when a man falls into the hands of 
the enemies of his country, and they com- 
pel him, by a just fear of death, to fight 
against it See Grossmeyer v. U. S., 4 Ct 
Cls. (U. S.) 1; Miller v. U. S., 4 Ct Cls. (U. 
S.) 2S8; Padelford v. U. S., 4 Ct Cls. (U. 
S.) 317. 

Implicd eoereion exists where a person is 
legally under subjection to another, and is 
induced, in consequence of such subjection. 
to do an act contrary to his will. 

As will is necessary to the commission of 
a crime or the maldng of a contract, a per- 
son actually coerced into either has no will 
on the subject, and is not re.sponsible; 1 
East Pl. Cr. 225; 5 Q. B. 279; Gritlith v. 
Sitgreaves, 90 Pa. 161. The command of a 
superior to an inferior; United States v. 
Jones, 3 Wash. C. C. 209, 220, Eed. Cas. No. 
15,494; Com. v. Blodgett, 12 Metc. (Mass.) 
56; Ilarmony v. Mitchell, 1 Blatchf. 549, 
Fed. Cas. No. 6,082; Mitchell v. Harmony, 
13 llow. (U. S.) 115. 14 L. Ed. 75; of a par- 
ent to a cbild; Broom, Max. 11; of a master 
to his servant, or a principal to his agent; 
Hays v. State, 13 Mo. 246; Com. v. Drew, 
3 Cush. (Mass.) 279; Kliffield v. State, 4 
IIow. (Miss.) 304; State v. Bugbee, 22 Vt 
32; do not amount to coercion. 

As to persons acting under the constraint 
of superior power, and, therefore, not crim- 
inally amenable, the principal case is that 
of married women, with respect to whoin 
the law recognizes certain presumptions. 
Thus, if a wife commits a felony, other than 
treason or homicide, or, perhaps, highway 
robbery, in company with her husband, tlie 
law presumes that she acted iinder liis coer- 
cion, and, cònsequently, without any guilty 
intent, unless the fact of non-coerciou is 
distinctly proved; Clarke, Cr. L. 77. See 
Com. v, Eagan, 103 Mass. 71; State v. Wil- 
liams, 65 N. C. 39S. This presumption ap- 
pears on some occasions to have been con- 
sidered conclusive, and is still practically re- 
garded in no very different light, especially 
when the crime is of a tlagraut character; 
but the better opinion seems to hè that in 
every case the presumption may now be re- 
butted by positive proof that the woman act- 
ed as a free agent; and in one case that 
was much discussed, the Irish judges appear 
to have cousidered that such positive proof 
wns not required, but that the question was 
always oue to be determined by tlie jury on 
the evidence submitted to them; Jebb,93; 
1 Mood. 143. It seems tliat a married wo- 
man cannot be convicted under any circum- 
stanccs as a receiver of stolen goods, wlien 
the property has heen taken by her hus- 
band and given to her by him; 1 Dearsl. 
184. 

Husband and wife were jointly cbarged 
witli felonious wounding witli intent to dis- 
figure and to do grievous bodily harm. The 
jury found that the wife acted under the co- 
ercion of the husband, and that she did not 
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personally inflict any violence on tlie prose- 
cutor. On this finding, the wife was held 
entitled to an acquittal; 1 Dearsl. & B. 553. 

Whether the doctrine of coercion extends 
to any misdcmeanor may adiuit of some 
doubt; but the better opinion seems to be 
that, provided the misdemeanor is of a se- 
rious nature, as, for iustance, the uttering 
of base coin, tlie wife will be protected in 
like manner as in cases of felony; although 
it lias been distinctly held tiiat the pro‘tec- 
tion docs not extend to assaults and bat- 
teries or the oftence of keeping a brothel; 
Russ. Cr. 3S; 2 Lew. 229 ; 8 C. & P. 19, 541; 
Com. v. Lewis, 1 Metc. (Mass.) 151; Com. v. 
Neal, 10 Mass. 152, 6 Am. Dec. 103. Indeed, 
it is probable that in all inferior misdemean- 
ors this presumption, if admitted at all, 
would be held liable to be defeated by far 
less stringent evidence of the wife’s active 
co-operation than would sufiice in cases of 
felony; S C. & P. 541; 2 Mood. 53. 

There is coercion only when the husband 
is present; it does not extend to treason, 
murder and grave felonies; 2 C. & K. 903; it 
extends to the lesser felonies and most mis- 
demeanors, and even in these the circum- 
stances may repel the presumption of cöer- 
cion; S C. & P. 554. If it appear that she 
took the leading part, his presence will not 
protect her; 12 Cox 45. If she acted in his 
absence, no presumption of coercion arises; 
she is a principal ; Russ & Ry. 270. 

A vvife is not chargeable with guilt until 
the presumption of coercion has been remov- 
ed; State v. Ilarvey, 130 Ia. 394, 106 N. W. 
93S; there is a presumption of coercion if 
the husband vv r as present, but it may be 
rebutted; Com. v. Adams, 1S6 Mass. 101, 71 
N. E. 78; her conduct alone at the time may 
suffice to overcome a presumption; id, 
Where the wife of a convicted murderer at 
his instigation shot the revolver, the offence 
was committed in the husband’s presence 
and there vv r as nothing to rebut the presump- 
tion of coercion; State v. Miller, 162 Mo. 
253, 62 S. W. 692, S5 Am. St. Rep. 498. 
If it appears that the wife was not urged 
by the husband, but was the inciter, she is 
liable; People v. Ryland, 2 N. Y. Cr. R. 441. 
In the case of a disorderly house, they are 
both equally guilty; State v. Jones, 53 W. 
Va. 613, 45 S. E. 916. 

The marriage need not be strictly proved ; 
reputation is suöicient proof of marriage; 
butTnere cohabitation is not; Odgers, C. L. 
1347. 

See 1 B. & H. Lead. Cr. Cas. 76; Duress. 

C0-EXECUT0R. One who is a joint ex- 
ecutor with one or more others. See Execu- 
tob. 

C0GNATI, C0GNATES. In Civll Law. 

All those persons who can trace their blood 
to a single ancestor or ancestress. 

The term is not used in the civil law as it now 
prevails ln France. In the common law it has no 


technlcal sense; but as a word of discourse ln Eng- 
lish it signifles, gencraiiy, allled by blood, related 
in origin, of the same family. 

Originally, the maternal relationshlp had no in- 
fluence in the formation of the Roman family, nor 
ln the right of inheritance. But the edict of the 
prsetor cstablished what was called the Prcetoriau 
succession, or the bonorum possessio, in favor of 
cognates ln certain cases. Dig. 38. 8. See Pater- 

FAJUILIAS; AGNATI. 

C0GNATI0N. In Civil Law. Signifies 
generally the kindred vvhich exists between 
tv\ r o persons vvho are united by ties of blood 
or family, or both. 

Givil cognation is that which proceeds 
alone from the ties of families, as the kin- 
dred between the adopted father and the 
adopted child. 

Mixcd cognation is that vvhich unites at 
the same time the ties of blood and family, 
as that vv r hich exists between brothers the 
issue of the same lavvful marriage. Iust. 
3. 6; Dig. 3S. 10. 

Natural cognation is that which Is alone 
formed by ties of blood; such is the kin- 
dred of those who ovve their origin to an 
illicit connection, either in relation to their 
ascendants or collaterals. 

C0GNISANCE. See Coqnizance. 

C0GNITI0NIBUS ADMITTENDIS. A 

vvrit requiring a justice or other qualified 
person, who has taken a fine and neglects 
to certify it in the court of comrnon pleas, 
to do so. 

C0GNIZANCE (Lat. cognitio , recognition, 
knowledge; spelled, also, Conusance and Cog- 
nisance). Acknowledgment; recognition; ju- 
risdiction; judicial power; heaiing a matter 
judicially. See 12 Ad. & EL 259. 

Of Pleas. Jurisdiction of causes. A privi- 
lege grauted by the king to a city or town 
to hold pleas within the same. Termes de 
la Ley. It is in frequent use among the 
older writers on English law in this latter 
sense, but is seldom used, if at all, in 
America, except in its more general mean- 
ing. The universities of Cambridge and Ox- 
ford possess this franchise; 11 East 543; 1 
W. Bla. 454; 3 Bla. Com. 29S. 

Claim of Cognizance (or of Conusance). An 
intervention by a third person, demanding 
judicature in the cause against the plaintiff, 
who has chosen to commence his action out 
of claimant’s court. 2 Wils. 409; 2 Bla. 
Com. 350, n. 

It is a question of jurisdiction between 
the two courts; Fortesc. 157; 5 Viner, Abr. 
5SS; and not between the plaintiff and de- 
fendant, as in the case of plea to the juris- 
diction, and must be demanded by the party 
entitled to conusance, or his representative, 
and not by the defendant or his attorney; 
1 Chit. Pl. 403. 

There are three sorts of conusance. Te- 
nere placita , vvhich does not oust another 
court of its jurisdiction, but only creates a 
eoncurrent one. Cognitio placitorum , when 
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the plea ls commeneed in one eourt, of which 
conusance belongs to aother. A conusance 
of exciusive jurisdiction: as, that no other 
court shall hold plea, etc. Hardr. 509; Bac. 
Abr. CuurtSy D. 

In Plcading. The answer of the defend- 
ant in an aetion of replevin who is not cn- 
titled to the distress or goods which are the 
subject of the action—acknowledging the 
taking, and justifying it as having boen done 
by the command of one who is so entitled. 
Lawes, Pl. 35. An acknowledgment made 
by the deforciant, in lcvyiug a fiue, that thc 
lands iu question are the right of the com- 
plainant. 2 Bla. Com. 350. See Inhabitants 
of Sturhridge v. Winslow, 21 Pick. (Mass.) 
S7 ; Noble v. Holmes, 5 Hill (N. Y.) 194. 

COGNOMEN (Lat). A family name. 

The prcenomen among the Romans distlngulshed 
the person, the nomcn the gcns, or all the kindred 
descended from a remote common stock through 
males, whlle the cognomen denoted the particular 
famlly. The agnomen was added on account of 
some partlcular event, as a further distlnctlon. 
Thus, In thc deslgnation Publlus Cornelius Sclplo 
Africanus, Publius ls the prcenomen, Cornellus is 
the nomen, Scipio the cognomen, and Africanus the 
agnomen. Vicat. Sce Cas. temp. Hardw. 286; 6 Co. 
65. 

COGNOVIT ACTIONEM (Lat. he has con- 
fessed the cause of action. Cognovit alone 
is in common use with the same signifi- 
cance). 

A written confession of a cause of action 
by a defendant, subscribed, but not sealed, 
and autliorizing the plaintiff to sign judg- 
ment and lssue execution, usuaily for a sum 
narned. 

COHABIT (Lat. con and habere). To live 
together in the same house, claiming to be 
married. 

The word does not Include ln lts slgnification, nec- 
essarily, occupylng the same bed ; 1 Hagg. Cons. 

144; Dunn v. Dunn, 4 Paige, Ch. (N. Y.) 425; though 
the word Is popularly, and sometimes In statutes, 
used In thls latter sense ; State v. Byron, 20 Mo. 
210; Bish. Marr. & Div. § 506, n.; Jackson v. State, 
116 Ind. 464, 19 N. E. 330; Pruner v. Com., 82 Va. 
115; Com. v. Dill, 159 Mass. 61, 34 N. E. 84 ; Cannon 
v. U. S., 11G U. S. 55, 6 Sup. Ct. 278, 29 L. Ed. 561. 

COHABITATION. It does not necessarily 
mean living together under tbe same roof; 
a man may be absent on business, or two 
married domestic servants may live with 
different employers, and yet be cohabiting 
in tbe broader sense; [1904] P. 3S9. 

To live together in the same house. 

Used without reference to the relation of the par- 
tles to each other as husband and wife, or otber- 
wise. Used of sisters or other membcrs of tbe same 
family, or of persons not members of the same 
family, occupying the same house ; 2 Vern. 323 ; 

Bish. Marr. & Div. & Sep. 506, n. See In re Yard- 
ley’s Estate, 75 Pa. 207 ; Sulllvan v. State, 32 Ark. 
187. 

See Lascivious Coiiabitation. 

COIF. A head-dress. 

In England there are certaln serjeants at law who 
are called serjeants of the coif, from the white lawn 
colf tbey wear on their heads under their small 
black skull-cap of silk or velvet when they are ad- | 


mitted to that order. It was anclently worn as a 
dlstlnguisblng badge. When powdered wlgs were 
introduced, a round patch of black silk edged with 
white was w’orn on the crown of the wig as a dimin- 
utive representatlon of the colf and cap. Sc-e 
Pulling, Order of the Colf. 

COIN. A piece of mctal stnmped witli cer- 
tain marks and made current at a certain 
value. Strictly speaking, coin di xers from 
money as the species differs from tlie genus. 
Money is any matter, whether metal, paper, 
beads, or sliells, which has curreuc-y as a 
medium in commcrce. Coin is a particular 
species, always made of metal, and struck 
according to a certain process called coiu- 
ing. Wharton. 

To fashion pieccs of metal into a pre- 
scribed shape, weight, and fincness, and 
stamp them with prescribed devices, by au- 
thority of governmeut, that they may cir- 
culate as money. Thaycr v. Hedges, 22 Ind. 
30G; Griswold v. Hepburn, 2 Duvall (Ky.) 29. 

Congress alone has tlie power to eoin 
money; Const. U. S. Art. 1, § 7; hut the 
states may pass laws to punish the circula- 
tion of false coin; Fox v. Ohio, 5 IIow. (U. 
S.) 410, 12 L. Ed. 213. 

So long as a genuine sllver coin is wora 
only by naturai abrasion, is not appreciably 
dimiuished in weight, and retains the ap* 
pearance of a coin duly issued from the 
mint, it is a legal tender for its original 
value; U. S. v. Lissner, 12 Fed. S40. See 
Jersey City & B. R. Co. v. Morgan, IGÜ U. 
S. 2SS, 1G Sup. Ct. 27G, 40 L. Ed. 430. 

COLD BL00D. Sce Cool Blood. 

COLIBERTUS. One who, holding in free 
socage, was obliged to do certain services 
for the lord. A middle class of tenants be- 
tween servile and free, wbo hehl tlieir 
freedom of tenure on comlition of perform- 
ing certain services. Said to be the same 
as the conditionales . Cowell. 

C0LLATERAL (Lat. con f with. latus, the 
side). That which is by the side, aml not 
the direct liue. That which is additional 
to or beyond a thing. 

COLLATERAL ANCESTORS. Sometiines 
used to designate uncles and aunts aud oth- 
er collateral ancestors of tlie person spoken 
of, who are in fact not his ancestors. Eanks 
v. Walker, 3 Barb. Ch. (X. Y.) 44G. 

COLLATERAL ASSURANCE. That wbich 
is made over and above tbe deed itself. 

COLLATERAL CONSANGUINITY. That 
relationship which subsists between persons 
who have the same ancestors but not the 
same descendants,—who do not descend one 
from the other. 2 Bla. Coin. 203. 

The essentlal fact of consangulnlty (common an- 
cestral blood) is the same in llneal and collateral 
consanguinity ; but the relatlonship is aside from 
the dlrect line. Thus, father, son, and grandson are 
llneally related; uncle and nephew, collaterally. 

COLLATERAL ESTOPPEL. The coliater- 
al determination of a question by a court 
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having general jurisdiction of the subject. 
See Small v. Haskins, 26 Vt. 200. 

COLLATERAL FACTS. Facts not direct- 

ly connected with tke issue or matter in 
dispute. 

Such as are offered in evidence to estab- 
lish the matters or facts in issue. Garwood 
v. Garwood, 20 Cal. 521 ; King v. Chase, 15 
N. H. 16, 41 Am. Dec. 675. Facts offered in 
evidence at a trial to establish the issue, 
though not necessarily conclusive thereof. 
Freem. Judgm. § 258. 

Such facts are inadraissible ln evidence; but, as 
it is frequently difficult to ascertain a priori whetb- 
er a particular fact offered in evidence will or will 
not clearly appear to be material in the progress of 
the cause, in such cases it is usual in practice for 
the court to give credit to the assertion of the coun- 
sel who tenders such evidence, that the facts will 
turn out to be material. But this is always within 
the sound discretion of the court. It is the duty of 
the counsel, however, to offer evidence, if possible, in 
such order that each part of it will appear to be 
pertinent and jxroper at the time it is offered ; and 
it is expedient to do so, as this method tends to the 
succcss of a good cause. 

V/hen a witness is cross-examined as to collateral 
facts, the party cross-examining will be bound by 
the answer; and he cannot, in general, contradict 
him by another witness ; Rosc. Cr. Ev. 139. 

COLLATERAL INHERITANCE TAX. A 

tas levied upon tbe c-ollateral devolution of 
property by will or under the intestate law*. 
See Tax. 

COLLATERAL ISSUE. An issue taken up- 
on some matter aside from the general issue 
in tlie case. 

Thus, for example, a plea by the criminal that he 
is not the person attainted when an interval exists 
between attainder and execution, a plea in abate- 
ment, and other such pleas, each raises a collateral 
issue. 4 Bla. Com. 338, 396. 

COLLATERAL KINSMEN. Those who de- 
scend from one and the same comrnon an- 
cestor, but not from one another. 

Thus brothers and sisters are collateral to each 
other; the uncle and the nepbew are collateral 
kinsmen, and cousins are the same. All kinsmen 
are either lineal or collatcral. 

COLLATERAL LIIVl ITATION. A limita- 
tion in the conveyance of an estate, giving 
an interest for a specified period, but making 
the right of enjoyment depend upon some 
collatcral event; as an estate to A till B 
shall go to Rome. Park, Dow. 163; 4 Kent 
128; 1 Washb. R. P. 215. 

COLLATERAL SECURITY. A separate 
obligation attached to another contract to 
gnaranty its performance. The transfer of 
property or of other contracts-to insure the 
performance of a principal engagement. See 
Lockrane v. Solomon, 38 Ga. 292; Mervin v. 
Sherman, 9 Ia. 331. 

The property or securities thus conveyed 
are also called collateral .securities; 1 Pow. 
Mortg. 393 ; 2 id. 666, n. 871; 3 id. 944, 1001 ; 
Munn v. McDonald, 10 Watts (Pa.) 270. See 
Pledge; Chattel Moetgage. 

COLLATERAL UNDERTAKING. A con- 
tract based upon a pre-existing debt, or oth- 


er liability, and including a promise to pay, 
made by a third person, having immediate 
respect to and founded upon sucli debt or 
liability, without any new consideration mov- 
ing to him. Elder v. Warfield, 7 Har. & J. 
(Md.) 391. 

COLLATERAL WARRANTY. Warranty 
as to an estate made by one who was an- 
cestor to the heir thereof, either actually or 
by implieation of law, in respect to otlier 
property, but who could not have been so in 
respect to the estate in question. 

Warranty made where the heir’s title to 
the land neither was nor could have been 
derived from the warranting ancestor. 
Termes de la Ley . 

Collateral warranty is spoken of as “a mode of 
common assurance.” The statute of Gloucester 
being silent as to a collateral warranty, a warranty 
of a collateral ancestor, whose heir the issue in tail 
might be descending upon the latter, would bind 
him without assets by force of the common law. 
Therefore, by getting a collateral relation, whose 
heir the issue in tail was to be, to concur in the 
alienation and bind himself and his heirs to war- 
ranty, the statute De Donis was successtully evaded. 

Thus, if a tenant in tail should discontinue the 
tail, have issue and die, and the uncle of the issue 
should release to the discontinuee and die without 
issue, this is a collateral warranty to the issue in 
tail. Littleton § 709. The tenant in tail having 
discontinued as to his issue before his birth, the 
heir in tail was driven to his action to regain pos- 
session upon the death of his ancestor tenant in 
tail; and in this action the collateral warranty 
came in as an estoppel. 2 Washb. R. P. 670. 

The heir was barred from ever claiming 
the land, and, in case he had assets from 
the warranting ancestor, was obliged to give 
the warrantee other lands in c-ase of an evic- 
tion. 4 Cruise, Dig. 436. 

By the statüte of Gloucester, 6 Edw. I. c. 
3, tenant by the curtesy was restrained from 
making such warranty as should bind the 
heir. By a favorable construction of the 
statute De Donis, and by the statute 3 & 4 
Will. IV. c. 74, tenants in tail were deprived 
of the power of making collateral warranty. 
By 11 Hen. VII. c. 20, warranty by a tenant 
in dower, with or without the assent of her 
subsequent husband, was prevented; and 
finally 4 & 5 Anne, c. 16, declares all war- 
ranties by a tenant for life void against the 
heir, unless such ancestor has an estate of 
inheritance in possession. See Co. Litt. 373, 
Butler's note [32S]; Stearns, R. Act. 135, 372. 

It is doubtful if the doctrine has ever pre- 
vailed to a great extent in the United States, 
and the statute of Anne has not been gener- 
ally adopted in Ameriean statute law, al- 
though re-enacted in New York; 4 Kent 

*469; and in New Jersey; Den v. Crawford, 
8 N. J. L. 106. It has been adopted and is 
in force in Rhode Island; Sisson v. Seabury, 
1 Sumn. 235, Fed. Cas. No. 12,913; and in 
Delaware ; Ford’s Lessee v. Plays, 1 Harr. 
50, 23 Am. Dec. 369. In Kentucky and Vir- 
ginia, it seems that eollateral warranty binda 
the heir to the extent of assets deseended ; 
Doe v. Moore, 1 Dana (Ky.) 59. In Penusyl- 




COLLATEIIAL WA KKAXTY 


521 COLLECTOR OF TIIE CUSTOMS 


yania, tbe statute of Gloueester is in force, 
but tlie statute of Anne is not, and a col- 
lateral wnrranty of the aneestor, with suhi- 
cient real assets descending to the heirs, 
bars them froin recovering the lands war- 
ranted; Carson v. Cemetery Co., 104 Pa. 575. 
See 2 Bla. Com. 301; 2 Washb. It. P. GGS. 
If tlie learniug* of collateral warranty has 
been called dillicult, it is simply bccause the 
law of warranty came to be turned from the 
purpose of its introduction,—that of protec- 
tion and defence,—and fashioned into a rem- 
edy to meet an entirely different purpose. 
Later, collateral warranty ceased to be used 
for the purpo.se of barring estates tail, and 
its use could never have been universal. 
Rawle, Cov. for Title, secs. 8, 9. See Litt. § 
709; 12 iVTod. 513; Year Book 12 Kdw. IV. 
19; Tudor, Lead. Cas. B. P. 695; Pig. Re- 
cov. 9. 

COLLATERALES ET SOCII. The former 
title of masters in chancery. 

• COLLATIO BONORUM. A collation of 
goods. 

COLLATION. In Civil Law. The suppos- 
ed or real retnrn to the mass of the succes- 
sion wliich an heir makes of tlie property he 
received in advance of his sliare or other- 
wise, in order that such property may be di- 
vided together* with the other effeets of the 
succession. See Succession of Thompson, 9 
La. Ann. 96. 

As the objeet of collation is to equalize 
the heirs, it follows that those things are 
excluded from collation which the heir ac- 
quired by an onerous title from the aneestor; 
tliat is, where he gave a valuable eonsidera- 
tion for them. And, upon the same principle, 
if a co-heir claims no share of the estate, he 
is not bound to collate. Qui non vult hered- 
itatcm non cogitur ad collationem. It cor- 
responds to the common law hotchpot; 2 Bla. 
Com. 517. 

In Ecclesiastical Lav/. The act by which 
the bishop who has the bestowing of a bene- 
fice gives it to an incumbent. 

Where the ordinary and patron were the same 
person, presentation and institutlon to a benefice 
became one and the same act; and this was called 
collation. Collation rendered the living full except 
as agalnst the king; 1 Bla. Com. 391. An advowson 
under such circumstances Is termed collative; 2 

Bla. Com. 22. 

In Practice. The comparison of a copy 
with its original, in order to ascertain its 
correctness and conformity. The report of 
the officer who made the comparison is also 
called a collation. 

COLLECTOR. One appointed to receive 
taxes or otlier impositions: as, collector of 
taxes, collector of militia fines, etc. A person 
appoiuted by a private person to collect the 
credits due him. 

COLLECTOR OF THE CUSTOMS. An of- 

ficer of the United States, appointed for the 


term of four years. Rev. Stat. U. S. § 2C13. 
His general duties are defined in § 2G21. 

COLLEGA. In Civil Law. Oiio invcsted 
with joint authority. A colleague; ao as- 
sociate. Black, L. Dict. 

COLLEGE. An organized collcction or as- 
semblage of persons. A civil eorporation, so- 
cicty, or company, having, in general, some 
literary object. 

Tbe assemblage of the cardinals at Rome is called 
a college. The body of presidential electors is called 
the electoral college, although the whole body never 
come together. 

A qualified person is prima facie entitled 
to register as a student in a university; Glea- 
son v. University, 104 Minn. 359, 11G N. W. 
G50; but in Dartmouth College v. Wood- 
ward, 4 Wheat. 518, 4 L. Ed. G29, Marshall, 
C. J., said: “No individual youth has a vested 
interest in the institution which can be 
asserted in a eourt of justice.“ Refusal of 
an incorporated medical college to admit ne- 
gro students does not deny them anv cou- 
stitutional privilege, for private institutions 
of learning, though incorporated, may'se- 
lect tliose whom they will receive, and may 
discriminate on account of sex, age, pro- 
ficiency in learning or otherwise r Booker v. 
Medical College, 156 Mich. 95, 120 N. W. 
589, 24 L. R. A. (N. S.) 447. 

Mandamus was held the proper remedy to 
remove a i>rofessor after the professorship 
had been abolishcd; People v. Medical Col- 
lege, 10 Abb. N. C. (N. Y.) 122; or to prevent 
an application on behalf of a colored hoy to 
be admitted; State v. Maryland Institute, S7 
]Md. 643, 41 Atl. 12G; or to compel the admis- 
sion of a woman as a student in a law col- 
lege; Foltz v. Iloge, 54 Cal. 2S; or to compel 
the admission of a doctor to the College of 
Physicians; 4 Burr. 21SG. But it will not 
lie, on the relation of a medical college, to 
compel the State Board of Medical Examin- 
ers to reeognize it as a medical iustitution in 
good standing; State v. Coleman, G4 Ohio St. 
377, G0 N. E. 56S, 55 L. R. A. 105. 

A eollege cannot dismiss a student without 
cause; Booker v. Collcge, 15G Mich. 95, 120 N. 
W. 5S9, 24 L. R. A. (N. S.) 447 ; mandamus to 
reinstate a student who has beeii expelled has 
generally been refused; Dunn’s Case, 9 I’a. 
C. C. 417; a college may forbid its students 
to join a secret society, and a student who 
does so may be expelled; People v. College. 
40 111. 1S6. Where a college degree was 
withheld from a student who had satisfae- 
torily passed his examinations. maudamus 
was refused in State v. Medical College, 12S 
Wis. 7, 106 N. W. 110, 3 L. R. A. (N. S.) 1115, 
116 Am. St. Rep. 21, S Ann. Cas. 407; People 
v. School, GS Hun 11S, 22 N. Y. Supp. GG3; 
contra , People v. Medical College, G0 Hun 
107, 14 N. Y. Supp. 490, affirmed in 12S N. Y. 
621, 2S N. E. 253, it appearing that the re- 
fusal was rnerely arbitrary; and so in State 
v. Medical College, 81 Neb. 533, 116 N. W. 
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294, 17 L. R. A. (N. S.) 930. The reason for 
granting the writ is usually a so-called con- 
tractual relation arising between college and 
student on inatriculation ; but such relation 
was denied in 31 Law Jour. 119, where an 
action for breach of contract was brought. 
The better view is said in Eugland to be that 
the sole jurisdiction to scttle such questions 
rests in the visitor to the college or uni- 
versity, and not in the courts; 33 L. J. Rep. 
(Ch.) G25. Mandamus will not lie to compel 
a college to issue a diploina; State v. Medi- 
cal College, 128 Wis. 7, 106 N. W. 116, 3 L. 
R. A. (N. S.) 1115, 116 Am. St. Rep. 21, 80 
Ann. Cas. 407. A diploma is not uecessary 
to granting of a degree, for a vote that a 
degree be conferreü on a person invests him 
with such degree ipso facto; Wilght v. 
Lanckton, 19 Pick. (Mass.) 288. 

An instructor’s relation with a school is 
ordinarily a purely contractual one; Butler 
v. Regents of University, 32 Wis. 124; Trus- 
tees of University v. Walden, 15 Ala. 655; 
Board of Regents v. Mudge, 21 Kan. 223. 

In the absence of a statute providing the 
rnanner for the dissolution of a college cor- 
poration, it may dissolve itself by a voluntary 
surrender of its franchise; People v. Col- 
lege, 3S Cal. 166; and wliile a palpable mis- 
use of the powers is ground for its dissolu- 
tion; State v. College Co., 63 Ohio St. 341, 
5S N. E. 799, 52 L. R. A. 365; a partial de- 
cay of one department, caused by students 
refusing to take that special course, would 
not be ground for forfeiture; State v. Col- 
lege, 32 Ohio St. 4S7. A statute providing 
that credit for certain purpovses is not to be 
given to students who are minors attending 
a college, unless the assent of some officer 
of the college be obtained, is a proper exer- 
cise of legislative functions; Soper v. Col- 
lege, 1 Pick. (Mass.) 177, 11 Am. Dec. 159; 
Morse v. State, 6 Conn. 9; 18 Q. B. 647. 

The board of regents of a state college 
cannot exact a fee of students to be used for 
maintenance of the Y. M. C. A. or Y. W. C. 
A.; Connell v. Gray, 33 Okl. 591, 127 Pac. 
417, 42 L. R. A. (N. S.) 336. 

Notwithstanding the agreement of a uni- 
versity to educ-ate five boys without cost, to 
be appointed annually by the mayor of a 
city, in consideration of exemption from tax- 
es, it may charge a free student a laboratory 
fee to cover material actually used and de- 
stroyed by him in thè laboratory courses; 
City of New Orleans v. Board of Adm’rs, 123 
La. 550, 49 South. 171. 

In a suit for injuries suffered at a uni- 
versity foot ball game by the collapse of the 
seats, the game being under the auspices of 
a university athletic association, it was held 
that it was a branch of the university; 
George v. Atkletic Ass’n, 107 Minn. 424, 120 
N. W. 750. 

One who conducts a business college in 
Pkiladelphia without the authority to con- 


fer degrees will be restrained from describ- 
ing his sckool as a university; it appearing 
that by the use of the name “University of 
Pkiladelpliia” persons intending to corre- 
spond witli the “University of Pennsylvania* 
were mislod, the latter institution was euti- 
tled to protection against the use of tlie word 
“uuiversity”; Com. v. Banks, 19S Pa. 397, 48 
Atl. 277. A business college is not entitled to 
exemption from taxation as a general edu- 
cational institution; Parsons Busine.ss Col- 
Iege v. City of Kalamazoo, 166 Mich. 305, 131 
N. W. 553, 33 L. R. A. (N. S.) 921. 

See Degree. 

COLLEGE FRATERNITIES. Individual 

members of a college fraternity may enjoin 
the unauthorized withdrawal of the ckarter 
of the c-hapter to which they belong; the 
membership would remain to them in spite 
of the withdrawal. The fact that a college 
has not the proper material for the rnainte- 
nance of a Greek letter fraternity is no 
ground for the withdrawal of its fraternity 
charter by the kead council, where there is 
no provision in the constitution or by-laws 
authorizing such withdrawal, except for a 
violation of the rules and usages of the 
fraternity. A disclosure by charter mem- 
bers of the constitution of a Greek letter 
fraternity and of certain secrets relative to 
an attempt by the grand council to withdraw 
a charter was not suck a violation of the 
constitution and by-laws as would autkorize 
the fraternity to forfeit their charter", where 
such violation was rendered necessary by the 
fraternity itself. Heaton v. Hull, 51 App. 
Div. 126, 64 N. Y. Supp. 279. See 42 Am. 
L. Rev. 170. 

COLLEGIUM (Lat. colligere , to collect). 
In Civil Law. A society or assemblage of 
those of the same rank or konor. An army. 
A company, in popular phrase. The whole 
order of bishops. Du Cange. 

Collcgium illicitum. One which abused its 
right, or assembled for any other purpose 
than that expressed in its charter. 

Collegium licitum. An assemblage or so- 
ciety of men united for some useful purpose 
or business, with power to act like a single 
individual. 

All coUegia were illicita which were not 
ordained by a decree of the senate or of the 
emperor ; 2 Kent 269. 

A corporation. 

COLLIERY, COALERY. A coal mine, 
coal pit, or place where coals are dug, with 
the engines and machinery used in'discharg- 
ing the water and raising the coal. Web- 
ster. 

Colliery is a collective compound including 
many things, and is not limited to the lease 
and fixtures of a tunnel, drift, shaft, slope, 
or vein from which the coal is mined ; Carey 
v. Brigkt, 58 Pa. 85. 
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COLLISION. The act of ships or vessels 
striking together, or of one vessel runniug 
against or foul of another. 

It may happen icithout fnult , no blame 
being imputable to those in charge of either 
vessel. In such case, in the English, Ameri- 
can, and French courts, each party niust bcar 
his own loss; Pardessus, Droit Comtn. p. 4, 
t. 2, c. 2, § 4; General Mutual Ins. Co. v. 
Sherwood, 14 IIow. (U. S.) 352, 14 L. Ed. 
452 ; 1 Pars. Sh. & Adm. 525. 

A eollision by inevitable accident is when 
a collision is caused exclusively by natural 
causes, without any fault ou the part of the 
owners or those in charge; The Sea Gull, 23 
Wall. (U. S.) 1(J0, 23 L. Ed. 90; Killam v. 
Eri, 3 Cliff. 450, Fed. Cas. No. 7,705; Samp- 
son v. U. S., 12 Ct. CI. 4S0. It must appear 
that neither vessel was in fault; Sterliug v. 
The Jennie Cusliman, 3 Cliff. G3G, Fed. Cas. 
No. 13,375. Where the captain and crew, ex- 
cept the second mate, were taken sick, and a 
collision occurred, tlirough the absence of a 
lookout, it was held to be inevitable accident; 
The Southern Hoine, 8 Iteporter 3S9, Fed. 
Cas. No. 13,187. See also The F. W. Gifford, 
7 Biss. 249, Fed. Cas. No. 5,1GG. 

lt may happen by mutual fautt , tliat is, 
by tlie misconduct, fault, or negligence of 
those in charge of both vessels; The C. K. 
Stone, 49 Fed. 475 ; The Brinton, 50 Fed. 
581; The T. B. Van Ilouten, 50 Fed. 590; 
The Riversdale, 53 Fed. 2SG ; The Allen Green, 
G0 Fed. 459, 9 C. C. A. 73. In such case, 
neither party has .relief at coimnon law; 3 
Kent 231; 3 C. & P. 528; Barnes v. Cole, 
21 Wend. (N. Y.) 188; Hartfield v. Roper, 21 
Wend. (N. Y.) 615, 34 Am. Dec. 273 ; Brown 
v. Maxwell, G Hill (N. Y.) 592, 41 Am. Dec. 
771; Parker v. Adarns, 12 Metc. (Mass.) 415, 
4G Am. Dec. G94 (though now otherwise in 
England by the Judicature Act 1S73); but 
the maritime courts aggregate tlie damages 
to both vessels and their cargoes, and then 
divide the same equally between the two vcs- 
sels; 3 Kent 232; The Teutonia, 23 Wall. (U. 
S.) 84, 23 L. Ed. 44; The Clara, 49 Fed. 7G5; 
The State of California, 49 Fed. 172, 1 C. C. 
A. 224; The Bolivia, 49 Fed. 1G9, 1 C. C. A. 
221; Fristad v. The Premier, 51 Fed. 7GG; 
The Marion, 5G Fed. 271; The Manitoba, 122 
U. S. 97, 7 Sup. Ct. 1158, 30 L. Ed. 1095. See 
1 Swab. G0. Where two tugs and two scows 
in tow by one of them are all in fault, each 
is liable for an equal share of the damages, 
even though more than one be owned by the 
same person; The Eugcne F. Moran, 212 U. 
S. 4GG, 29 Sup. Ct. 339, 53 L. Ed. G00. Where 
the eollision is by intentional wrong of both 
parties, tlie libel will be dismissed; The K. 
L. Maybey, 4 Blatcli. 88, Fed. Cas. No. 11,- 
S70. 

It may happen by inscrutable fault , tliat 
is, by the fault of those in charge of one or 
bobh vessels and yet under such circum- 
stanees that it is impossible to determine 


who is In fault. In such case the Ameri- 
can courts of admiralty and the Huropean 
maritime courts formcrlv adop « d the rule 
of an equal division of thc aggrcgate dam- 
age; The Comet, 1 Abb. U. S. 451, Ful. Cas. 
No. 3,050; The Scioto, 2 Ware (Daveis 3<‘*5) 
360, Fed. Cas. No. 12,508; Flanders, Mar. 
Law, 29G. Tlie English eourts have refused 
a remedy in admiralty ; 2 Ilagg. Adm. 145 ; 

G Thornt. 240; and see The Kallistu, 2 Ilugli. 
128, Fed. Cas. No. 7,G00; but it lias now beeu 
decided by a vast preponderauce of authority 
that there can be uo recovery or partial re- 
covery unless fault be ainrmatively shown ; 
The Jumua, 149 Fed. 173, 79 C. C. A. 119, 
followiug The Clara, 102 U. S. 200, 2G L. Ed. 
145; The Sunnyside, 91 U. S. 208, 23 L. Ed. 
302. 

It may happen by the fault of those be- 
longing to one of the colliding vessels, with- 
out any fault being imputable to the other 
vesscl. In such c-ase the owners of the vessel 
iu fault must bear the damage which their 
own vessel has sustained, and are liable as 
well as their master to a claim for compen- 
sation from the owuers of tlie other vessel 
for tlie damage done to her; 1 Swab. 23, 173, 
200, 211; 3 W. Kob. 2S3; The Narragansett, 

I Blatchf. 211, Fed. Cas. No. 10,017; Vantine 
v. Tlie Lake, 2 Wall. Jr. 52, Fed. Cas. No. 
16,S7S; Smith v. Condry, 1 IIow. (U. S.) 2S, 

II L. Ed. 35; Williamson v. Barrett, 13 llow. 
(U. S.) 101, 14 L. Ed. GS; although wilfully 
committed by the master; Kalston v. State 
Kights, Crabbe 22, Fed. Cas. No. 11,540; 
Dusar v. Murgatroyd, 1 Wash. C. C. 13, Fed. 
Cas. No. 4,199; Dias v. The Revenge, 1 Wasli. 
C. C. 2G2, Fed. Cas. No. 3,877. But see 1 
W. Rob. 399; 2 id. 502; Wriglit v. Wilcox, 19 
Wend. (N. Y.) 343, 32 Am. Dec. 507. 

Where one vessel, clearly shown to be 
guilty of a fault adequate in itself to have 
caused a collision, seeks to impugn tlie oth- 
er vcssel, there is a presumption in favor of 
the latter, which can only be rebutted by 
clear proof of a contributing fault, and this • 
principle is peeuliarly applicable to a vessel 
at anchor, complying with regulations con- 
cerning lights and receiving injuries, through 
the fanlt of a steauier in motiou; The 
Oregon, 15S U. S. 1SG, 15 Sup. Ct. S01, 39 
L. Ed. 943. If a cargo be damaged by col- 
lision between two vessels, the owner may 
pursue both vessels or either, or the own- 
ers or both, or either; and in case he pro- 
ceeds against one only, aud botli are held 
in fault, he may recover his entire damages 
of the one sued; ln re Eastern Dredging 
Co., 1S2 Fcd. 179; The Beaeonslield, 158 U. 

S. 303, 15 Sup. Ct. SG0, 39 L. Ed. 993. 

These four elasses of cases are noted in 2 
Dods. 85, by Lord Stowell. 

Full compensation is, iu general, to be 
made in such cases for the loss and damage' 
which the prosecuting party has sustained* 
by the fault of the party proceeded against: 
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2 W. Rob. 279; inoluding all damages wbich 
are fairly attributable exclusively to tbe 
act of the original wrong-doer, or which 
may be said to be the direct consequence 
of his wrongful act; 3 W. Rob. 7, 2S2; 11 
M. & W. 22S; 1 Swab. 200; The Narragan- 
sott. 1 Blatchf. 211, Fed. Cas. No/10,017; 
Vantine v. The Lake, 2 Wall. Jr. 52, Fed. 
Cas. No. 16,S78; Smith v. Condry, 1 How. 
G T . S.) 2S. 11 L. Ed. 35; The Catharine, 17 
IIow. (TJ. S.) 170, 15 L. Ed. 233; The Anna 
W.. 201 Fed. 5S, 119 C. C. A. 396. 

As to limited liability of owners, see Siiip. 

For the prevention of collisions, certain 
rules have been adopted (see Nahgation 
Ruxes) which are binding upon vessels ap- 
pro.aching each other from the time the 
necessity for precaution begins, and eon- 
tinue to be applicable, as the vessels ad- 
vance, so long as the means and opportu- 
nity to avoid the danger remain ; New York 
& L. U. S. Mail S. S. Co. v. Rumball, 21 
How. 372,16 L. Ed. 144. But, whatever may 
be the rules of navigation in force at the 
place of collision, it is apparent that they 
must sometimes yield to extraordinary cir- 
cumstances, and cannot be regarded as bind- 
ing in all cases. Thus, if a vessel neces- 
sarily goes so near a rock, or the land, that 
bv following the ordinary rules she would 
inevitably go upon the rock, or get on shore 
or aground, no rule should prevail over the 
preservation of property and life; 1 W. Rob. 
478, 4S5; 4 J. B. Moore 314; The Maggie J. 
Smith, 123 U. S. 349, 8 Sup. Ct. 159, 31 L. 
Ed. 175; Belden v. Chase, 150 U. S. 674, 
14 Sup. Ct. 264. 37 L. Ed. 1218; but obe- 
dience to the rules is not a fault, even if a 
different course would have prevented a col- 
lision, and the necessity must be clear and 
the emergenc-y sudden and alarming before 
an act of disobedience can be excused; 
Belden v. Cliase, 150 U. S. 674, 14 Sup. Ct. 
264, 37 L. Ed. 1218. No vessel should un- 
necessarily incur tlie probability of a col- 
lision by a pertinacious adherence to the 
rule of navigation; 1 W. Rob. 471, 47S; 
Hawkins v. Steamboat Co., 2 Wend. (N. Y.) 
452; and if it was clearly in the power of 
one of the vessels which eame into collision 
to have avoided all danger by giving way, 
she will be held bound to do so, notwith- 
standing the rule of navigation; 6 Thornt. 
Adm. 600, 607; Lane v. The A. Denike, 3 
Cliff. 117, Fed. Cas. No. 8,045. 

All navigation rules pertinent to a given 
situation are to be construed together, and 
while each of two approaching vessels has 
the right to expect the other to navigate iu 
accordance with the rules or a passing 
agreement, when it becomes evident that 
either is not doing so, it is the duty of the 
other to navigate accordingly and take such 
measures as may seem necessary to avoid a 
collision; U. S. v. Erie R. Co., 172 Fed. 50, 
96 C. C. A. 53S. But a vessel is not requir- 
ed to depart from the rule when she ean- 


not do so without danger; Biggs v. Barry, 

2 Curt. C. C. 363, Fed. Cas. No. 1,402 ; Crock- 
ett v. The Isaac Newton, 18 How. 581, 15 
L. Ed. 492. 

Thcre must be a lookout properly sta - 
tioned and kept; and under circumstances' 
of special danger, two ; The Oregon, 15S U. 
S. 1S6, 15 Sup. Ct. S04, 39 L. Ed. 913; and 
the absence of such a lookout is prima 
facie evidence of negligence; St. John v. 
Painc, 10 IIow. (U. S.) 557, 13 L. Ed. 537; 
Whitridge v. Dill, 23 How. (U. S.) 448, 16 
L. Ed. 5S1; The Scioto, Daveis, 359, Fed. 
Cas. No. 12,50S; The Coe F. Young, 49 Fed. 
167, 1 C. C. A. 219; The Nellie Clark, 50 
Fed. 585. The rule requiring a lookout ad- 
mits of no exception on account of size in 
favor of any craft capable of committiug 
injury; The Marion, 56 Fed. 271. The ab- 
sence of a lookout is not material where 
the presence of one would not have availed 
to prevcnt a eollision; The Blue Jacket, 144 
U. S. 371, 12 Sup. Ct. 711, 36 L. Ed. 469. 
A sailing vessel is entitled to assume that a 
steam vessel approaching her is being nav- 
igated with a proper lookout; The Coe F. 
Young, 49 Fed. 167, 1 C. C. A. 219. By the 
International Code, rule 8, lights also must 
be kept; the rule was formerly otherwise 
in regard to vessels on the high seas; 2 
W. Rob. 4; The Delaware v. The Osprey, 

2 Wall. Jr. 26S, Fed. Cas. No. 3,763. See 
Navigation Rules; The Genesee Chief v. 
Fitzhugh, 12 How. (ü . S.) 443, 13 L. Ed. 
105S; Haney v. Packet Co., 23 How. (TT. S.> 
2S7, 16 L. Ed. 562; The Emily, 1 Blatchf. 
236, Fed. Cas. No. 4,452; The Santa Claus, 

1 Blatchf. 370, Fed. Cas. No. 12,326 ; Carsley 
v. White, 21 Pick. (Mass.) 254, 32 Am. Dec. 
259; Simpson v. Hand, 6 Whart (Pa.) 324, 
36 Am. Dec. 231; The Havilah, 50 Fed. 331, 

1 C. C. A. 519; The Oregon, 158 U. S. 1S6, 
15 Sup. Ct. 804, 39 L. Ed. 943. Stu. Adm. 
Low. C. 222, 242; 1 Thornt. Adm. 592; 6 
id. 176; 7 id. 507; 2 W. Rob. 377; 3 id. 7, 
49, 190; 1 Swab. 20, 233. 

The injury to an insured vessel occasioned 
by a collision is a loss within the ordinarv 
policy of insurance; 4 Ad. & E. 420 ; 6 N. 
& M. 713; Peters v. Ins. Co., 14 Pet. (U. S.) 
99, 10 L. Ed. 371; General Mut. Ins. Co. v. 
Sherwood, 14 How. (U. S.) 352, 14 L. Ed. 
452; Nelson v. Ins. Co., 8 Cush. (Mass.) 
477, 54 Am. Dec. 776; but when the collision 
is occasioned by the fault of the insured 
vessel, or the fault of both vessels, the in- 
surer is not ordinarily liable for the amount 
of the injury done to the other vessel wliich 
may be decreed against the vessel insured; 

4 Ad. & E. 420; 7 E. & B. 172; 40 E. L. & 
Eq. 54; Mathews v. Ins. Co., 11 N. Y. 9; 
General Mut. Ins. Co. v. Sherwood, 14 IIow. 
(U. S.) 352, 14 L. Ed. 452, and cases cited; 
but some policies now provide that the in- 
surer shall be liable for such a loss; 40 
E. L. & Eq. 54; 7 E. & B. 172. 

Damage caused to one vessel by striking 
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upon another vessel’s anclior, is witbin a 
poliey of marine insurance providing against 
collisions between vessels; [1901] 2 K. B. 
792. 

See Matsunami, Collisions bctween War- 
sbips and Merchant Vessels. 

Wlien the collision was without fault on 
either side, atul occurred in a foreign coun- 
try, wliere, in accordance with the local 
law, the damages were equally divided l>e- 
twcen the colliding vessels, the amount of 
the decree against tlie insured vessel for 
its share of the damages suffered by the 
other vcsscl was lield recoverable under the 
ordinary policy; Peters v. Ins. Co., 14 Pet. 
(U. S.) 99, 10 L. Ed. 371. 

The fact that the lihellants in a eollisimt 
case had rcceived satisfaction from the in- 
surers for the vessel destroycd, furnishes 
no ground of defence for the respondent; 
The Monticello v. Mollison, 17 How. (U. S.) 
152, 15 L. Ed. GS. 

Improper spccd on the part of a steamer 
ln a dark night, during thick weather, or 
in the crowded thoroughfares of commerce, 
will render such vessel liable for tho dam- 
ages occasloned by a collision; and It is no 
excuse for such dangerous speed that the 
steamer carries the mail and is under con- 
tract to convey it at a grcater avcrage speed 
than that complainod of; 3 Ilagg. Adm. 
414; McCready v. Goldsmith, 1S How. (U. 
S.) S9, 15 L. Ed. 2SS; The New York v. 
Rea, 18 How. (U. S.) 223, 15 L. Ed. 359; 
Sampson v. United States, 12 Ct. Cls. (U. S.) 
4S0; The Manistee, 7 Biss. 35, Fed. Cas. No. 
9,028; The Majestic, 4S Fed. 730, 1 C. C. A. 
7S; Fabre v. Steainship Co., 53 Fed. 2SS, 3 
C. C. A. 534; The Bolivia, 49 Fed. 109. 1 
C. C. A. 221; The Laurence, 54 Fed. 542, 
4 C. C. A. 501; The Fulda, 52 Fed. 400; 
The Trave, 55 Fed. 117 ; The Britannia, 153 
U. S. 130, 14 Sup. Ct. 795. 3S L. Ed. 0C0; 
The Nacoochee, 137 U. S. 330, 11 Sup. Ct 
122, 34 L. Ed. GS7. 

As betwccn a steamcr and a sailing ves- 
sel, the former must keep out of tlie way 
of the latter; The Java, 14 Blatch. 524, Fed. 
Cas. No. 7,233; The Free State, 91 U. S. 
200, 23 L. Ed. 299; The Blue Jacket. 144 U. 
S. 371. 12 Sup. Ct. 711, 3G L. Ed. 409; The 
Nacoochee, 137 U. S. 330, 11 Sup. Ct. 122, 
34 L. Ed. GS7; The Ilavana, 54 Fed. 411: 
The Bobert Ilolland, 59 Fed. 200; as be- 
tween a vessel ln motion and one at anchor, 
witli proper lights, the former is ordinarily 
liable for a eollision; The Lady Franklin, 
2 Low. 220, Fed. Cas. No. 7,9S4; The J. W. 
Everinau, 2 Ilugh. 17, Fed. Cas. No. 7,591. 
Where a vessel is moored for the uight ae- 
cording to custom along a well-known doek 
and not projecting bcyond tbe wliarf, if run 
into by a steamer in the fog, she is not at 
fault because she had no light set aiul 
sounded no gongs; The Express, 4S Fed. 
323. A vessel at anchor in a fainvay must 
take precautions commensurate with the 


danger she presents to shipping; The Eur- 
ope, 175 Fed. 590. 

A sailing vessel beating in the vieinity of 
a steam vessel is not obliged to run out hvr 
tack, provided her goiug about is nut cal- 
culated to mislead or embarra^s tbe stvam 
vessel; Tbe Coe F. Youug, 49 Fod. 107, 1 
C. C. A. 219. 

Au iuexperienced oarsman Is guilty of neg* 
ligence iu attempting to cross the path of a 
steamboat but a short distuuce in front of 
it; Sekerak v. Jutte, 153 Pa. 117, 25 Atl. 994. 
As to colüsions due to the fault of a pilot, 
see PlLOTAGE. 

A cause of collision, or collision and dam- 
age , as it is technically called, is a suit in 
rcm iu the admiralty. 

Iu ihe Uuited States courts it is commenced by 
the flliug of a llbei and the arrest of the vessel to 
the mismanagement or fauit of which the injury is 
imputed. In the Engiish admiralty the suit is com- 
menced by the arrest of the vessel and the üiing of 
a petition. In Engiand, thc Judge is usuaiiy assistel 
at the bearlng of the cause by two of tbe MasUrs 
or Eider Brethren of Trinlty Ilouse, or other ex- 
perlenced shipmasters, whosc opinions upon ail 
questions of professlonal skili lnvoivcd in tho issue 
are usually adopted by the court; 1 W. Rob. 471; 2 
id. 223 ; 2 Chit. Genl. Pr. 514. 

In the Americau courts of admiralty, tbe judge 
usualiy decides w'ithout the aid or advice of experi- 
enced shipmasters acting as asscssors or advisers 
of the court; but the evidence of such shipmasters, 
as experts, is sometlmes received in reference to 
questions ot professional skill or nauticai u^age. 
Such evidence is not, however, admissibie to estab- 
lish a usage in dircct violation of those general 
ruies of navigation which have been sanctioned and 
establisbed by repeated decisions; Wheeler v. The 
Eastern State, 2 Curt. C. C. 141, Fed. Cas. Xo. 17,494; 
The Ciement, 2 Curt. C. C. CC3, Fed. Cas. No. 2.ST9. 

Wlien a party sets up circumstances as 
the basis of exceptions to the gencral rules 
of navigation, he is held to striet proof; 1 
W. Rob. 157, 1S2, 47S; G Tbornt. G07; 5 id. 
170; 3 Hagg. Adm. 321; and courts of ad- 
miraltv lean against sucli exceptions; 11 N. 
Y. Leg. Obs. 353. The admissious of a mas- 
ter of onc of the colliding vessels subse- 
quently to tbe collision are admissible in 
evidence ; 5 E. L. & Eq. 55G; and tbe mas- 
ters and crew are admissible as witnesses: 
2 Dods. S3; 2 Ilagg. Adm. 145; 3 id. 321, 
325; 1 Conkl. 3S4. 

The general rules in regard to costs in col- 
lision cases, in the admiralty courts, are that 
if only oue party is to blame, Iie pavs the 
costs of both ; if neither is to blame, and 
the party proseeuting had apparent cause 
for proccediug, eacli party pays his own 
costs, but in the abseuce of apparent or prob- 
able cause tbe libel will be dismisscd with 
costs; if hoth parties are to blame, the costs 
of both are equally divided, or, iuore gener- 
ally, each party is left to pay his own costs. 
But costs iu admiralty are always iu the 
discretion of the court, and will be given or 
withbeld in particular cases without regard 
to these general rules, if the equity of the 
case requircs a dcparture from them ; 2 W. 
Rob. 213, 244; ö Jur. 1067; 2 Conkl. 433 
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“In case of coilision on tlie high seas he- 
tween ships of diffei’ent nationalities, tlxe 
general maritime law, as understood and ad- 
ministered in the courts of the eountry in 
which the litigation is prosecuted, governs. 
The Belgenland, H4 U. S. 335, 5 Sup. Ct. 
S60, 29 L. Ed. 152; In re State Steamship 
Co., 60 Fed. 1018. This rule is subject to 
two qualifications: (1) Persons in charge of 
either ship would not be open to blame for 
following sailing directions and rules of 
navigation prescribed by their own govern- 
ment; The Scotia, 14 Wall. [U. S.] 170, 20 
L. Ed. S22. (2) If the maritime law, as ad- 

ministei'ed by the nations to which the ships 
respectively belong, is the same in respect 
of a particular matter, it will, if duly prov- 
ed, be followed in respect of such matter, 
though it differ from the maritime law as 
understood in the country of the litigation; 
The Scotland, 105 U. S. 24, 26 L. Ed. 1001.” 
Moore's notes to Dicey, Conflict of Laws, 670. 
See Meili, Internat. Civil and Comm. L. 524. 

See Fog ; Lien ; Navigation Rules. 

C 0 LLISTR I G I U M. The pillory. 

C0LL0CATI0N. In French Law. The 

act by which the creditors of an estate ai'e 
arranged in the order in which they are to 
be paid according to law. 

The order in which the creditors are plac- 
ed is also called collocation. 2 Low. C. 9, 
139. 

C0LL0QUIUM. A general averment in 
an action for slander connecting the whole 
publication with the previous statement. 1 
Stark. Sl. 431; Heard, Lib. & Sl. 228; or 
stating that the whole publication applies 
to the plaintiff, and to the extrinsic matters 
alleged in his declaration. 1 Greenl. Ev. § 
417. 

An averment that the words were spoken 
‘‘of or concerning” the plaintiff, where the 
words are actionable in themselves. 6 Term 
162; Ellis v. Kimball, 16 Pick. (Mass.) 132; 
Cro. Jac. 674; or where the injurious mean- 
ing which the plaintiff assigns to the words 
results from some extrinsic matter, or of 
and concerning, or with reference to, such 
matter; Bloss v. Tobey, 2 Pick. (Mass.) 328 ; 
Carter v. Andrews, 16 Pick. (Mass.) 1; 11 
M. & W. 2S7. 

An averment that the words in question 
are spoken of or concerning some usage, 
report, or fact which gives to words other- 
wise indifferent the peculiar defamatory 
meaning assigned to them. Shaw, C. J., 
Carter v. Andrews, 16 Pick. (Mass.) 6. 

Whenever words have the slanderous meaning 
alleged, not by thelr own intrinsic force, but by rea- 
son of tbe existence of some extraneous fact, tbis 
fact must be averred in a traversable form, wbich 
averment is called tbe inducement. There must 
then be a colloquium averring that tbe slanderous 
words were spoken of or concerning this fact. Tben 
the word “meaning,” or innuendo, is used to connect 
the matters thus introduced by averments and collo- 
quia witb the particular words laid, showing tbeir 
identity and drawing wbat is tben tbe legal infer- 


ence from the wbole declaration, that such was, un- 
der the circumstances tbus set out, the meaning 
of the words used. Per Shaw, C. J., Carter v. An- 
drews, 16 Pick. (Mass.) 6. By the Com. L. Proc. Act 
(1S52) in England the colloquium has been rendered 
unnecessary. See Innuendo ; Odger, Lib. & Sl. 

C0LLUS10N. An agreement between two 
or more persons to defraud a person of his 
riglits by the forms of law, or to obtain an 
object forbidden by law. 

Collusion and fraud of evei'y kind vitiate 
all acts which are infected with them, and 
render them void. See 3 Hagg. Eccl. 130, 
133; McKay v. Williams, 67 Mich. 547, 35 
N. W. 159, 11 Am. St. Rep. 597; Winter v. 
Truax, 87 INIich. 324, 49 N. W. 604, 24 Am. 
St. Rep. 160; 2 Greenl. Ev. § 51; Bousquet, 
Dict. Abordage. 

In Divorce Law. An agreement between a 
husband and wife that one of them will 
comrnit or appear to commit a breach of 
matrimonial duties in order that the other 
mav obtain a remedy at law as for a real in- 
jury. 2 Wait, Act. & Def. 591; 2 Lev. & Tr. 
302; L. R. 1 P. & M. 121. See Reed v. Reed, 
S6 Mich. 600, 49 N. W. 5S7; Belz v. Belz, 33 
111. App. 105. Such an agreement is a fraud 
upon the court where the remedy is sought ; 
Hopkins v. Hopkins, 39 Wis. 167; and will 
bar a divorce; L. R. 1 P. & M. 121; 2 Bish. 
Mar. Div. & Sep. 251. 

“The authorities are uniform in holding 
that any contract between the parties, .hav- 
ing for its object the dissolution of the mar- 
riage contract, or facilitating that result, 
such as an agreement by the defendant in 
the pending action for divorce to withdraw 
his or her opposition and to make no de- 
fense, is void as contra bonos mores , ^nd 
any note given in consideration thereof is 
void.” Adams v. Adams, 25 Minn. 72 ; Weeks 
v. Hill, 38 N. H. 199. This was quoted by 
Sulzberger, J., in Pietz v. Pietz, 20 Dist R. 
(Pa.) 311. The fact that defendant voluntarily 
appears, without service, and makes no de- 
fense, is not of itself collusion, but the court 
will, in such case, narrowly examine the evi- 
dence; Lyon v. Lyon, 13 Dist. Rep. (Pa.) 
623. A mex*e mutual desire to be divorced 
will not defeat the granting of the deeree 
when there is no collusion between the par- 
ties for the purpose of making evidence; 
Taylor v. Taylor, 35 Pa. Co. Ct. 3S5. In 
Dunbar v. Dunbar, 190 U. S. 340, 23 Sup. 
Ct. 757, 47 L. Ed. 10S4, while the husband 
and wife were living apart, the husband 
told the wife that if she would not contest 
divorce proceedings he would make pro- 
vision for her support. The court, in hold- 
ing that a bond for such provision was not 
discharged in bankruptcy, said that it might 
be considered as in the nature of an ordinary 
alimony deci’ee. 

J C0L0NIAL LAWS. The laws of a colony. 

In tlie TJnited States the term is used to 
designate the body of law in force in the 
colonies of America at the time of the com- 
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mencement of our independence, which was, 
in geueral, the common law of England, 
N\dth such modifications as the colouial ex- 
perience had introduccd. Tlie colonial law 
is thus a trausition state through which our 
present law is derived from the English 
comrnon law. 

In England the term colonial law is uscd 
with reference to the present colonies of 
that realm. See Colony. 

COLONUS (Lat.) . In Civil Law. A serf 
attached to the soil aud whose desceudants 
so continued. Wldlst the coloni were not 
really scrvi , and in mauy respects were held 
to be ingcnui , they were not permitted to 
remove from the place on which thev were 
born into this status. They paid rent to 
the owner of the land and generally in kind. 
Those who were coloni libcri had well-as- 
certained rights of property as against the 
owner of the land, and were subject to few 
other obligatious; while anothcr class, call- 
ed ccnsiti , had no property, and what they 
might acquire was acquired for the master. 
Howe, Civ. L. (2d ed.) 152. 

It is thought by Spence not improbable that many 
of the ccorls were descended from the coloni brought 
over by the Romans. Thc names of the coloni and 
their famüles were all recorded in the archives of 
the coiony or district. Hence they were calied 
adscriptitii. 1 Spence, Eq. Jur. 51. 

COLONY. A union of citizens or subjects 
who have left their couutry to people an- 
other, and remain subject to the mother- 
country. U. S. v. The Nancy, 3 Wash. C. C. 
287, Fed. Cas. No. 15,S54. 

A tract of territory subordinate to the 
inhabitants of a difierent tract of country, 
and ruled by authorities wholly or in part 
responsible to the main administration, in- 
stead of to the people of their own region. 
quoted by J. B. Thayer (Legal Essays 1G6) 
from Prof. Hart. 

In conquered or ceded countries, their 
laws remain in force until changed, but 
where a colony is planted in an uninhabited 
country, the colonists carry with them all 
the English laws that are applicable to thelr 
eondition ; 1 Steph. Com. G2. 

The country occupied by the colouists. 

A colony differs from a possession or a 
dependency. See Detendency. 

A pro\dnce of Canada is not a British 
colony or dependency ; [1911] 2 Ch. 5S. 

See Burge, Colonial Laws, by Renton & 
Phillimore. 

COLOR. In Pleading. An apparent but 
legally insufticicnt ground of action ad- 
mitted to subsist in the opposite party by 
the pleading of one of the parties to an ac- 
tion. 3 Bla. Com. 309; 4 B. & C. 547. To 
give color is to give the plaintiff credit for 
having an apparent or prima facie riglit of 
actiou, iudependent of the matter intro- 
duced to destroy it, in order to introduce 
new matter in avoidance of the declaration. 
It was necessary that all pleadiugs in con- 


fession and avoidance should give color. 
See 3 Bla. Com. 309, n.; 1 Chit. Pl. 531. 

Exprcss color is a feigned matter pleaded 
by the defeudant, from which the plaiutiff 
seems to have a good c-ause, wherras he has 
in truth only au appearance or culor uf 
eause. Bacon, Abr. Trcspass , I, 4 ; 1 Chit. 
Pl. 530. It was not allowed in the plaintiff 
to traverse the colorable right thus given; 
and it thus became necessary to answor the 
plea on which the defendant iuteiuled to 
rely. 

Implicd color is that which arises from the 
nature of the defence; as where the defence 
consists of rnatter of law, the facts heing ad- 
mitted but their legal sufficiency denied by 
matters alleged in the plea. 1 Chit Pl. 
528; Steph. Pl. 20G. 

By giving color the defendant could re- 
move the decision of the case from before 
a jury and introduce matter in a special 
plca, which would otherwise oblige him to 
plead tbe general issue ; 3 Bla. Com. 309. 

The colorable right must be plausible or 
afford a supposititious right such as might 
induce an unlearned person to imagine it 
sufficient, and yet it must be in legal strlct- 
ness inadequate to defeat the defendaufs 
title as shown in the plea; Comjms, Dlg. 
Plcading; Keilw. 103G; 1 Chit. Pl. 531; 4 
Dane, Abr. 552; Arehb. Pl. 211; 

C0L0R 0 F OFFICE. A pretence of offi* 
c-ial rigbt to do an act made by one who 
has no such right 9 East 3G4. Such person 
must be at least a de facto officer; Burrall 
v. Aeker, 23 Wend. (N. Y.) GOG, 35 Am. Dec. 
5S2. 

An act wrongfully done by an officer, un- 
der the pretended authority of hls office, 
and grounded upon corruption, to which the 
office is a mere shadow of color. Griffiths 
v. Hardenbergh, 41 N. Y. 4G4. 

C0L0R 0 F TITLE. In Ejectment. An 

apparent title to land founded upou a writ- 
ten instrument, such as a deed, levy of exe- 
cution, decree of court, or the like. 3 Wait, 
Act. & Def. 17; Brooks v. Bruvn. 35 111. 394; 
Torrey v. Forbes, 94 Ala. 135, 10 Soutli. 320. 
Color of title, for the purpose of adverse 
possession under the statute of limitations, 
is that whicli has the semblance or appear- 
ance of title, legnl or equitable. but whlch, 
iu fact, ls no title ; Sliarp v. Furnace Co., 
100 Va. 27, 40 S. E. 103; that wliich is a 
title in nppearance, but not in reality; 
Wood v. Conrad, 2 S. D. 334. 50 N. W. 95; 
Dickens v. Barnes. 79 N. C. 490; Caiuernn 
v. U. S., 14S U. S. 301, 13 Sup. Ct. 595. 37 
L. Ed. 459; Lindt v. Uihlcin, 11G Ia. 4S, S9 
N. W. 214; an appnrent right; Newlin v. 
Rogers, G Kan. App. 910, 51 Pa-c. 315; a 
title prima facie good; Farley v. Smith, 39 
Ala. 3S; Converse v. R. Co., 195 III. 204, 62 
N. E. SS7. 

A writing upon lts fnce professing to pas» 
title, but which does not do so, either from 




COLOR OF TITLE 


528 


COLOR OF TITLE 


a want of title in the person making it, ov 
from the defective conveyance used; a title 
that is imperfect, but not so obviously so 
that it would be apparent to one not skilled 
in the law; Williamson v. Tison, 99 Ga. 
792, 26 S. E. 7GG; Ilead v. Phillips, 70 Ark. 
432, 6S S. W. S7S; P.loom v. Straus, 70 Ark. 
4S3, G9 S. W. 549, 72 S. W. 5G3. 

It has been held to be wholly immaterial 
how imperfect or defective tlie writing may 
be, considered as a dced; if it is in writing, 
and deiines the extent of tlie claim, it is a 
sign, semblance or claim of title; Street v. 
Collier, 11S Ga. 470, 45 S. E. 294; Mullan’s 
Adm’r v. Carper, 37 W. Va. 215, 16 S. E. 
527; that strictly speaking it cannot rest 
in parol, see Armijo v. Armijo, 4 N. M. 
(Gild.) 57, 13 Pac. 92. 

A state grant of land, included in an older 
grant, is color of title; Weaver v. Love, 146 
N. C. 414, 59 S. E. 1041; so of a writing 
signed by the heirs of an owner of lands 
aliotting them to two of their number and 
relinquishing their own right thereto ; Plen- 
ry v. Brown, 143 Ala. 446, 39 South. 325; 
and a patent, whether good against the sov- 
ereign or void; Bogardus v. Trinity Church, 

4 Sandf. Ch. (N. Y.) 633; and a record of 
proceedings in partition; Lindsay v. Bea- 
man, 128 N. C. 1S9, 3S S. E. 811. 

Color of title and claim of riglit are not 
synonymous terms; Ilerbert v. Hanrick, 16 
Ala. 5S1. “Claim of title” does not neces- 
sarily include “color of title”; Allen v. 
Mansfield, 10S Mo. 343, 18 S. W. 901. To 
constitute color of title, there must be a 
paper title; but claim of title may rest 
wholly in parol; Hamilton v. Wright, 30 
Ia. 4S0. It has been held that, to give color 
of title, a conveyance must describe the 
property; Packard v. Moss, 6S Cal. 123, S 
Pac. SIS; Wood v. Conrad, 2 S. D. 334, 50 
N. W. 95; that it must designate a specified 
interest in the land; Etowah, etc., Mining 
Co. v. Parker, 73 Ga. 53; Wilson v. Johnson, 
145 Ind. 40, 3S N. E. 38, 43 N. E. 930. 

A tax deed, though void for failure to 
comply with the statutes, affords color of 
title; Lantry v. Parker, 37 Neb. 353, 55 N. 
W. 962; City of Cliicago v. Middlebrooke, 
143 111. 265, 32 N. E. 457; Van Gnnden v. 
Iron Co., 52 Fed. S3S, 3 C. C. A. 294. To 
give color, the conveyance, etc., must be goòd 
in forrn, and profess to convey the title and 
be duly executed; La Frombois v. Jackson, 

5 Cow. (N. Y.) 5S9, 18 Am. Dec. 463; Latta 
v. Clifford, 47 Fed. 614; Irey v. Markey, 132 
Ind. 546, 32 N. E. 309; but a deed to a tenant 
in possession from one who has no title to 
the laiid is insufficient as a basis for ad- 
verse possession; McRoberts v. Bergman, 
132 N. Y. 73, 30 N. E. 261. A conveyance 
void on its face is not sufficient; Moore v. 
Brown, 11 PIow. (U. S.) 424, 13 L. Ed. 751; 
Marsh v. Weir, 21 Tex. 97. An entry is by 
coior of title when it is made under a bonâ 
fide and not pretended clairn of title exist- 


ing in another; McCall v. IMeely, 3 Watts 
(Pa.) 72. xV quit-claim deed is sufficient 
color of title to support a plea of title by 
ümitation; Parker v. Newberry, S3 Tex. 428, 
1S S. W. S15. The deed, ’or color of title, 
under which a person takes possession of 
land, serves to define specifically the bound- 
aries of his claims; Ellicott v. Pearl, 10 Pet. 
(U. S.) 412, 9 L. Ed. 475. When a disseisor 
enters upon and cultivates part of a tract, 
he does not thereby hold possession of the 
wliole tract constructively, unless this entry 
was by color of title by specific boundaries 
to the whole tract; color of title, is val- 
uable only so far as it indicates the extent 
of the disseisor’s claim; Ege v. Medlar, 82 
Pa. 99. See Allen v. Mansfield, 10S Mo. 343, 
1S S. W. 901 ; Sholl v. Coal Co., 139 111. 21, 
2S N. E. 74S. A person taking lands under 
a judicial sale, though void, has color of 
title; Irey v. Mater, 134 Ind. 23S, 33 N. E. 
101S; Mullan’s Adm’r v. Carper, 37 W. Ya. 
215, 16 S. E. 527. 

See 15 L. R. A. (N. S.) 1178, note; Ao- 

VEBSE POSSESSION. 

C0L0RAD0. One of the United States of 
America, being the twenty-fifth state ad- 
mittèd into the Union. 

The territory of which it is composed was ceded 
hy the treaties with France in 1803, and Mexico 
in 1848. The enabling act was approved March 3, 

1875, and the state was finally admitted August 1, 

1876. The Constitution was adopted in Convention 
March 14, 1876, and ratified July 1, 1876. It was 
amended in 1902. See California ; Louisiana. 

Jan. 22, 1913, article XXI added to the Constitution 
providing for recall from ofiice of public officials, 
and section 1, article VI, amended by providing for 
the recall of decisions and section 6, article XX, 
amended by giving home rule to cities and towns. 

C0L0RE 0FFICII. By color of office. 

C0L0RED PERS0N. This term general- 
ly refers to one of the negro race. 

There is no legal technical signification to 
this phrase which the courts are bound judi- 
cially to know; Pauska v. Daus, 31 Tex. 74 
See Negro. 

C0LT. An animal of the horse species, 
whether male or female, not more than four 
years old. Russ. & R. 416. 

CQMRAT. The form of a forcible encoun- 
ter between two or more persons or bodies 
of men ; an engagement or battle. A duel. 

C0MBINATI0N. A union of men for the 
purpose of violating the law. See Strike; 

BOYCOTT ; RESTRAINT OF TRADE ; CONSPIRACY. 

A union of different elements. A patent 
may be taken out for a new combiuation of 
existing machines; Moody v. Fiske, 2 Mas. 
112, Fed. Cas. No. 9,745. See Patents. 

C0MBUSTI0 D0M0RUM. Arson. 4 Bla. 
Com. 272. 

C0MBUSTI0 PECUNI/E. Burning of 
money; tbe ancient metbod of testing mixed 
and corrupt money paid into tbe exchequer, 
by melting it down. Black, L. Dict, 



COMES 


529 


COMITIA 


COMES. In Pleading. A word used in a 
plca or answer which indieates the presence 
in court of the defendant. 

Id a plea, the defendant says, M And the sald C D, 
by E F, his attorney, comes, and defends," etc. The 
word comes, vcnit, exprcsses the appearance of the 
defendant in court. It is talccn from the style of 
the entry of tho proceedings on the rccord, and 
formed no part of the viva voce pleading. It is, 
accordingly, not considered as, in strictness, con- 
stitutlng a part of the piea ; 1 Chlt. Pl. 411; Steph. 
Pl. 432. 

COMES (I>at. comes, a eompanion). An 
earl. A eoinpanion, attendant, or follower. 

By Spelman the word ls said to have been flrst 
uscd to deuote the companlons or attcndants of the 
Eoman procousuls when they went to their prov- 
lnces. It came to have a very extended appliea- 
tiou, dcnotlug a tltle of honor generally, aiways 
preservlng thls generlc signlflcation of companlon 
of, br attendant on, one of superlor rank. 

Among the Gcrmans the comites accompanied 
the kings on their journeys made for the purpose 
of hearing complaints and giving declsions. They 
aeted ln the character of assistant judges. Tacitus 
dc Mor. Germ. cap. 11, 12; 1 Spence, Eq. Jur. C6; 
Spelman, Gloss. Among the Anglo-Saxons, the 
comites wcre the great vassals of the king, who at- 
tended, as well as those of inferior degree, at tho 
great counclls or courts of their kings. The term 
includcd also the vassals of those chiefs, 1 Spence, 
Eq. Jur. 42. Comitatus , county, is derived from 
comes, the earl or earlderman to whom the govern- 
ment of the district was lutrusted. Thls authority 
he usually exerclsed through the vice-comes, or 
shire reeve (whence our sheriff). The comitcs of 
Chester, Durham, and Lancaster maintained an al- 
most royal state and authorlty; and these counties 
have obtained the title of palatlne; 1 Bla. Com. 116; 
County Palatine. The title of earl or comes has 
now become a mere shadow, as all the authority is 
exercised by the sheriff (vice-comes); 1 Bla. Com. 
39S. 

COMITAS (T>at.). Courtesy; coinity. An 
indulgenee or favor granted another nation, 
as a inere matter of indalgence, without any 
claim of right made. 

COMITATUS (Eat. from comes). A eoun- 
ty. A shire. The portion of the couutry un- 
der the government of a comes or count. 1 
Bla. Com. 11G. 

An earldom. Earls and couuts were origi- 
nally the same as the comitates. 1 Ld. 
Baym. 13. 

Thè eounty court, of great dignity among 
the Saxons. 1 Spence, Eq. Jur. 42, OG. 

The retinue whieh aeeompanied a Homan 
proconsul to his province. Du Cauge. A 
hody of followers; a prince’s retinue. Spel- 
man, Gloss. 

The comitatus was the personal following 
of professional warriors, Taylor, Jurispr. 
21G. 

COMITES. Persons who are attaehed to 
a public minister. As to their privileges, see 
Hespuhlica v. De Longehamps, 1 Dall. (Pa.) 
117, 1 L. Ed. 59; U. S. v. Benncr, Baldw. 240, 
Fed. Cas. No. 14,5GS; Ambassador. 

COMITIA (Lat.). Tlie public assemblles 
of the Roman people at which all the most 
important business of the state was trans- 
aeted, including in some eases even the trial 
Bouv.—34 


of persons charged with the commission of 
crime. Anthon, Rom. Antiq. 51. 

Comitia Calata. A session of the comitin 
curiata for the purpo.se uf adro'jation, the 
eonfirmation of wills, and the adoption hy an 
heir of the sacred rites whic-h follosved the 
inheritance. 

Comitia Centuriata (ealled, also, comitiu 
majora). An assemblnge of tlio puople vot- 
iug by centuries. The people acting in this 
form eleeted their o\vn ofiicers, and exercised 
an extensive jurisdiction for the trial of 
crimes. Authon, Rom. Antiq. 52. 

Còmitia Curiata. An asseml)lage of all 
adult male citizeus. In these assemblies uo 
one of the plcbs could vote. They were hebl 
for the purpose of confirming matters aeted 
on hy the senate, for electing certain high 
ofiicers, and for carryingout certain religious 
observances. A majority of the votes of the 
curiie (see Curia) determined the result aft- 
er the roll of eac-h curia had been determiued 
hy a majority of its members. Taylor, Jn- 
rispr. 5G. 

Comitia Tributa. Assemblies to create 
certain inferior magistrates, eleet priests, 
make laws, and liold trials. Their powcr 
was inereased very materially suhsequently 
to their first creation, and the range of suh- 
jects acted on became mnch more extensive 
than at first. Anthon, Rom. Antiq. G2; 1 
Kont 51S. 

COMITY. A term designating the prnetico 
hy w’hich one court follow r s the decision of 
another eourt on a like quostion, though not 
bound hy the law of precedeuts to do so. 
The question most frequently arises among 
the federal courts of different circuits. 

The importance of seeuring uniformity in 
the law as administered in the severa) cir- 
cuits in patent eases is so great tliat a de- 
cision of a eourt of eo-ordinate jurisdiction 
should be follow r ed by this court in every 
case where the question as presented ctm 
fairly be regarded as doubtfnl; Gormley 
Jeftery Fire Co. v. U. S. Agency. 177 Fed. 
G91, 101 C. C. A. 479; Pratt v. Wright, G5 
Fed. 99: Fnterprise Mfg. Co. v. Deisier, 4i> 
Fed. S55. 

A dceision of the circuit court and tlio 
circuit conrt of appeals, dorivod from the ofii- 
cial reports upon thc point in isstio (profits 
in a pntent ease) would be of eontrolliiiL: 
weight in anothor cireuit conrt of appcals 
both on thc ground of comity and also as 
adjudlcations entitled to the groatest re- 
sjiect; Taft, C. J., in National Folding-Box 
v'c Paper Co. v. Novelty Co., 95 Fed. 99d. 

A cireuit court should, in the orderly ad- 
minlstraUon of thc law, follow' the ruling of 
a eircuit court of appcals iu another circuit: 
Coxe, J., in Ilale v. llilliker, 109 Fed. 273: 
but the courts of one circuit are not coutrol- 
lcd by thc view r s of a patent takeu hy the 
eourts of auother circuit, nor absolved from 
an ludepeudeut examiuation of the questious 
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involved ; Archbald, J., in Cimiotti Unbair- 
ing Co. v. Fur Refining Co., 120 Fed. 672; tbe 
district court may decline to follow tbe 
weignt of autbority in the lower federâl 
courts; McPberson, X, in U. S. v. Exp. Co., 
119 Fed. 240. 

Tbe circuit court of appeals will follow 
tbe dec-ision of another circuit court of ap- 
peals unless under especially exceptional cir- 
cumstances; Pittsburgh ltys. Co. v. Sullivan, 
166 Fed. 750, 92 C. C. A. 429 ; U. S. v. F. A. 
Marsily & Co., 165 Fed. 186, 91 C. C. A. 220; 
In re Baird, 154 Fed. 215; Gill v. Austin, 157 
Fed. 234, 84 C. C. A. 677. 

“Comity is not a rule of law, but one of 
practice, convenience and expediency. It is 
something more than rnere courtesy, which 
implies only deference to tbe opinion of oth- 
ers, since it bas a substantial value in secur- 
ing uniformity of decision, and discoui’aging 
repeated litigation of tbe same question. 
But its obligation is not imperative. . . . 

Comity persuades; but it does not command. 
It declares not bow a case sball be decided, 
but how it may witb propriety be decided. 
It recognizes the fact that the priinary duty 
of every court is to dispose of cases accord- 
ing to the law and the facts; in a word, to 
declde them right In doing so the judge is 
bound to determine them according to his 
own convictions. . . . It is only in cases 

where, in his own mind, tbere may be a 
doubt as to tlie soundness of his views that 
comity comes in play and suggests a uni- 
formity of ruling to avoid confusion, until a 
higher court bas settled the law.” Mast, 
Foos & Co. v. Mfg. Co., 177 U. S. 485, 488, 20 
Sup. Ct. 708, 44 L. Ed. 856. 

Where questions on an important patent 
bad been decided in two circuits, the Su- 
preme Court felt itself “bound to defer some- 
what to this unânimity of opinion on the 
part of so many learned and distinguished 
judges” ; Hobbs v. Beach, 180 U. S. 3S9, 21 
Sup. Ct 409, 45 L. Ed. 5S6. 

In the seventh circuit decisions in patent 
cases in other circuits will not be followed, 
but each case will stand on its own merits; 
Welsbach Light Co. v. Gaslight Co., 100 Fed. 
648. 

There is no statute or comrnon law rule by 
which one court is bound to abide by the de- 
cisions of another court of equal rank. It 
does so simply for what may be called com- 
ity arnong judges, There is no comrnon law 
or statutory rule to oblige a court to bow to 
its own deeisions; it does so on the ground 
of judic-ial comity; (1SS4) 9 P. D. 98, per 
Brett, M. R. 

The doctrine has no application to foreign 
corporations. lt “was not established for 
the purpose of giving to any state an un- 
Mrnited power to dispose of the francbise of 
acting in a corporate capacity in other states. 
To obtain a charter for tbe purpose of evad- 
ing tbe laws of a foreign state, under covei 
of the rule of comity, would be a fraud upon 


the state granting the cbarter; and to at- 
tempt to act under such charter in a foreign 
state would be a fraud upon the latterNa- 
tional Lead Co. v. Paint Store Co., 80 Mo. 
App. 247, 271. 

It would seem that the use of the term 
“coinity” in connection with cases where a 
court of one state under the rule of the con- 
flict of laws adjudicates a case upon the law 
of another state is not correct. When a case 
involves a transaction in anotber jurisdiction 
and is properly decided upon the law of 
that other jurisdiction, uuder well settled 
rules of the conflict of laws, the law of that 
otlier jurisdiction is applied as a matter of 
right, and not upon the ground of comity. 

Of this use of the term Mr. Dicey says: 
“The term ‘cornity,’ as already pointed out, 
is open to the cbarge of implying that the 
judge, when he applies foreign law to a 
particular case, does so as a rnatter of ca- 
price or favor.” 

Cases such as the following may perhaps 
illustrate another class not included in either 
of the above classes: “A court of equity in 
one state may enjoin parties from proceeding 
in a court of law in another state; but ou 
principles of courtesy, and perhaps of policy, 
this power should not be exercised where the 
court of law has a concurrent jurisdiction, 
which was first assumed and exercised over 
the subject matter, unless there should exist 
some peculiar equitable ground for so doing.” 
Bank of Bellows Falls v. R. Co., 28 Vt. 470. 

COMITY 0 F NATIONS. Tbe most appro- 
priate phrase to express the true foundatiou 
and extent of the obligation of the laws of 
one nation within the territories of another. 
It is derived altogether from the voluntary 
consent of the latter, and it is inadmissible 
wben it is contrary to its known policy, or 
prejudicial to its interests. Iu the silence of 
any positive rule affirming or denying or re- 
straining the operation of foreign laws, 
courts of justice presume the tacit adoption 
of them by their own government, unless 
repugnant to its policy, or prejudicial to its 
interests. It is not the comity of the courts, 
but the comity of the nation whicb is ad- 
ministered and ascertained in the same way 
and guided by the sarne reasoning by which 
all other principles of tbe municipal law 
are ascertained and guided. Story, Confl. 
L. § 3S. 

COMMANDER-IN-CHIEF. The president 
is made commander-in-cbief of tbe army and 
navy of the United States and of the militia 
when in actual service, by art. ii. § 2 of the 
constitution. 

COMMANDITE. In French Law. A part- 

nership in which some furnish money, and 
others furnish tbeir skill and labor in place 
of capital. A special or limited partnership. 

Those who embark capital in such a partnership 
are bound only to the extent of the capital so in- 
vested; Guyot, Rêp . Univ. 

The business being carried on in the name of 
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some ot the partners only, it ls said to be Just that 
those who are unknown should lose oniy the capltai 
which they have invested, from which alone they 
can recelve an advantage. Under the name of lim- 
ited partncrships, such arrangements are now al- 
lowed by many of the states; although no such 
partnerships are recognized at common law. Trou- 
bat, Lim. Partn. cc. 3, 4. 

The term includes a partnership contalnlng dor- 
mant rather than special partners. Story, Partn. 
§ 109. 

COMMENCEMENT OF A DECLARA- 
TION. Tliat part of the deelaration tvliich 
follows the venue and preeedes the circimi- 
stantial statenient of the cause of action. It 
formerly contained a statement of the names 
of the parties, and the charaeter in which 
they sue or are sucd, if any other than their 
natnral capacity; of the mode in which the 
defendant had been brought into court, and 
a brief statement of the form of actiou. In 
modern practice, however, in most eascs, 
Iittle else than the namcs and character of 
the partics is containcd in the commence- 
ment. 

COMMENDA. In French Law. The deliv- 
ery of a benefice to one who cannot hold the 
lesal title, to kcep and mauage it for a time 
limited and rcnder an account of the pro- 
ceeds. Guyot, Rêp. XJniv . 

In Mercantile Law. . An association in 
which the management of the property was 
Intrusted to individuals. Troubat, Lim. 
Partn. c. 3, § 27. 

COMMENDAM. In Ecclesiastical Law. 
The appointment of a suitable clêrk to hold 
a void or vacant benefice or church living 
until a regular pastor be appointed. Hob. 
144; Latch 23G. 

In Louisiana. A species of limited part- 
nership. 

It is formed by a contract, by which one person 
or partnership agrees to furnish another person or 
partnership a certain amouut, cithcr in property or 
money, to be employed by the person or partncrship 
to whom it is funished, in his or their own name or 
firm, on condition of receiving a share in thc profits 
in the proportion determined by the contract, and 
of being liable to losses and expenses to the amount 
furni^hed, and no more. A similar partnership ex- 
ists in France. Code de Comm. 26, 33; Sirey, 12, pt. 
2, p. 25. He who makes this contract is called, in 
respect to those to whom he makes the advance of 
capital, a partner in commendam. La. Civ. Code, 
art. 2811. 

See also Mitchell, i n 3 Sel. Essays, Anglo- 
Amer. L. II. 1S3. 

CO M M EN D ATO RS. In Ecclesiastical Law. 

Secular persons npon whom ecclesiastical 
benefices are bestowcd. So called because 
they are commended and intrnsted to thcir 
oversight. They are mercly trustees. 

COMMENDATORY LETTERS. In Eccle- 
siastical Law. Such as are written by one 
bishop to another on behalf of any of the 
clergj’ or others of his dioccse travelling 
thither, that they may be receivcd among the 
faithful; or that the clerk may be promoted; 
or uecessaries administered to othcrs. 
Wharton. 


COMMENDATUS. In Feudal Law. One 

who by voluntary liomage puts hiniself umler 
the protectiou of a superior lord. Cowcll; 
Spelman, GIoss. 

C 0 M M E R C E. The various agivements 
whicli havc for thcir object facilitating the 
exchange of the products of the earth or the 
iiulustry of man, with an intciit to rcalize a 
profit. Pardcssus, Dr. Com. n. 1. Any recip- 
rocal agreements between two persons, by 
which oue delivers to the other a thing, 
which the latter accepts, and for whieh he 
pays a cousideration: if the consideration 
be money, it is called a sale; if any other 
thing than money, It is called exchange or 
barter. Domat, Dr. Pub. liv. 1, tit. 7, a. 1, 
n. 2. 

“Commerce among tbe scveral statcs com- 
prchends traffic, intcrcourse, trade, nanga- 
tion, communication, the transit of persons 
and the transmission of messages by tele- 
graph—indeed, every species of commcrcial 
intcrcourse among the several states, but not 
to that coinmerce ‘completely internal, which 
is carried on between man and man, in a 
state, or betweeu different parts of the same 
state, and which does not extend to or affect 
other states.’ “ Ilarlan, J., in Adair v. U. S., 
20S U. S. 1G1, 177, 2S Sup. Ct. 277, 52 L. Ed. 
43G, 13 Ann. Cas. 7G4. 

It has been frequcntly said by the Supreme 
Court that commerce includcs intercourse, 
though usually the term is qualified as “com- 
mercial intercourse”; Gibbons v. Ogdeu, D 
Wheat. (U. S.) 1, 6 L. Ed. 23; U. S. v. E. C. 
Knight Co., 156 U. S. 1, 15 Sup. Ct. 240, 30 
L. Ed. 325; Welton v. Missouri, 01 U. S. 275, 
2S0, 23 L. Ed. 347; Fensaeola Telcgrapli Co. 
v. Wcstern Telegraph Co., 0G U. S. 1, 0, 24 
L. Ed. 70S; Mobile County v. Kimball, 102 
U. S. C01, 702, 2G L. Ed. 23S (wliere the 
phrase is “interconrse and trafiic”); Addy- 
ston I’ipe & Steel Co. v. U. S., 175 U. S. 211, 
241, 20 Sup. Ct. 06, 44 L. Ed. 136; Lindsay 
& P. Co. v. Mullen, 17G U. S. 12G, 20 Sup. Ct. 
325, 44 L. Ed. 400; Interstate Commerce 
Commission v. Brimson, 154 U. S. 447, 470, 14 
Sup. Ct. 1125. 3S L. Ed. 1047; Lottery Case, 
1SS U. S. 321, 34G, 23 Sup. Ct. 321, 47 L. Ed. 
402. The first expression of this was by 
Marshall, C. J., in Gibbons v. Ogden, 0 
Wheat. (U. S.) 1, G L. Ed. 23; quoted by 
Fuller, C. J., in U. S. v. Knight Co., 156 U. 
S. 1, 15 Sup. Ct. 240, 30 L. Ed. 325; and 
cliaracterized by White, J., as a “Iuminous 
definition” iu Xortheru Securities Co. v. T T . 
S., 103 U. S. 107, 24 Sup. Ct. 436, 4S L. Ed. 
G70, to the effect that conuneree is something 
more than traffic; “it is intercourse; it do- 
scribcs thc commercial intercourse between 
nations and parts of nations in all its 
branches, and is regulated by prescribing 
rules for carrying on that intercourse.” Tliis 
has been practically. if not literally. quoted 
iu all tbe cases cited. There is nothiug in 
the decisions to detiue or limit so broad a 
term as iutercourse, except the word com- 
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mercial, usually attached to it. As it is 
hardly likely that the courts iutended to say 
that commerce is intercourse in the sense in 
which it is defined “communication between 
persons or places’’; Cent. I>ict.; it is probable 
that the word was not intended to be used to 
express more than such intercourse as is con- 
liected with traffic and transportation with 
foreign countries or between the states. 

“The word ‘commerce’ is undoubtedly, in 
lts usual sense, a larger word than ‘trade,’ 
in its usual sense. Sometimes ‘commerce’ is 
used to embrace less than ‘trade’ and sorne- 
times ‘trade’ is used to embrace as much as 
‘eommerce.’ They are . . . in this stat- 

ute (Sherman Act) synonymous;” U. S. v. 
Patterson, 55 Fed. 005, 039. 

“The term ‘commerce’ comprehends more 
than a mere exckange of goods; it embraces 
commercial intercourse in all its branches, 
including transportation of passengers and 
property by comrnon carriers, whether car- 
ried on by water or by land;” In re Second 
Employers’ Liability Cases, 223 U. S. 1, 40, 
32 Sup. Ct. 109, 50 L. Ed. 327, 3S L. R. A. 
(N. S.) 44; the “movement of persons as 
well as of property;” Hoke v. U. S., 227 U. 
S. 30S, 33 Sup. Ct. 2S1, 43 L. R. A. (N. S.) 
906. 

“Transportation of passengers and freight 
from one state to another, or tbrough more 
than one state to another, or through more 
than one state, whether by land or water, 
is commerce within the mcaning of” the 
commerce clause, “and the words of tkè 
grant comprehend every species of commer- 
cial intercourse, and the power is complete 
in itself, and may be exerciscd to its utmost 
extent without limitations other than such 
as are prescribed in the Constitution;” 
Sweatt v. R. Co., 3 Cliff. (U. S.) 339, 350, 
Fed. Cas. No. 13,084. 

It includes navigation and the control of 
all navigable waters of the United States; 
Gilman v. Philadelphia, 3 Wall. (U. S.) 713, 
724, 1S L. Ed. 96 ; quoted in Scranton v. 
Wheeler, 179 U. S. 141, 21 Sup. Ct. 48, 45 L. 
Ed. 126, as well as the improvement of har- 
bors, bays and rivers; id., quoting Mobile 
County v. Kimball, 102 U. S. 691, 20 L. Ed. 
238. 

Commerce is not a tecknical legal concep- 
tion, but a practical one drawn from the 
course of business; Savage v. Jones, 225 U. 
S. 501, 32 Sup. Ct. 715, 50 L. Ed. 11S2. 

“Nothing is more complex than commerce”; 
0 Webster’s Wks. 8. 

Retail trade as well as wholesale is in- 
cluded in the idea of commerce; Gucken- 
heimer v. Sellers, S1 Fed. 1000. 

Commerce takes its character as inter- 
state or foreign when it is actually shipped 
or started in the course of transportation to 
another state or to a foreign country; Rail- 
road Commission of Louisiana v. Ry. Co., 

229 U. S. 336, 33'Sup. Ct. S37, 57 L. Ed.-; 

Reid v. R. Co., 153 N. C. 490, 69 S. E. 618. 


It does not end on the arrival of the traln 
at the terminal, but the breaking up of the 
train and removal of goods to other trains 
is part of it; St Louis, S. F. & T. R. Co. v. 
Seale, 229 U. S. 150, 33 Sup. Ct. 051, 57 L. 
Ed. -—; it continues until the delivery to 
the consignee; Barrett v. New York, 1S3 Fed. 
793; id., 1S9 Fed. 2GS, where in two hearings 
it was keld that an express company taking 
goods from a steamer or railroad and trans- 
Xiorting them tlirough the street of the city 
to the consignee is still engaged in inter- 
state commerce. The transportation to be 
effective under the commerce clause takes ef- 
fect at the time when it “eommences its final 
movement for transportation” out of the 
state; Coe v. Errol, 116 U. S. 517, 0 Sup. Ct. 
475, 29 L. Ed. 715; Diamond Match Co. v. 
Ontonagon, 1S8 U. S. 82, 23 Sup. Ct. 200, 47 
L. Ed. 394; in both of which cases the prop- 
erty was to remain witkin the state of depar- 
ture until it was convenient to transport it; 
but in Ogilvie v. Crawford County, 7 Fed. 
745, where it was stored awaiting transporta- 
tion it was protected from taxation; Ogilvie 
v. Crawford County, 7 Fed. 745; and to the 
same effect is Standard Oil Co. v. Bachelor, 
S9 Ind. 1. 

The decisions in cases arising under the 
federal Employers’ Liability Act involve in- 
teresting questions as to when a workman is 
engaged in interstate commerce, and the test 
is said to be—“is the work in question a part 
of the interstate commerce in which the car- 
rier is engaged?” Pedersen v. R. Co., 229 

U. S. 140, 33 Sup. Ct. 048, 57 L. Ed. -, cit- 

ing many cases. In that case it was held 
that one carrying materials (bolts or rivets) 
to be used in repairing an instrumentality of 
interstate commerce (a bridge) was engaged 
in such commerce, although injured by an 
intrastate train; so also was an engineer 
while taking his engine from the roundhouse 
to the track on which were cars to be hauled 
by him in interstate commerce; Johnson v. 
Southern P. Co., 196 U. S. 1, 21, 25 Sup. Ct. 
158, 49 L. Ed. 303; Lamphere v. R. & Nav. 
Co., 190 Fed. 336, 116 C. C. A. 150. See Em- 

PL0YER.S’ LlABILITY ACT. 

Contracts generally seem not to be sub- 
ject to the commerce clause. It is said by a 
text-writer on tke subject that to bring them 
within its scope some other element must be 
involved such as “transportation of property 
or transmission of intelligence, as by tele- 
graph”; Cooke, Com. Cl. § 6. 

Insurance is not commerce; Paul v. Vir- 
ginia, S Wall. (U. S.) 1GS, 19 L. Ed. 357; 
Fire Ass’n of Philadelphia v. New York, 119 
U. S. 110, 7 Sup. Ct. 108, 30 L. Ed. 342; Noble 
v. Mitckell, 104 U. S. 367, 17 Sup. Ct. 110, 41 
L. Ed. 472; New York Life Ins. Co. v. Cra- 
vens, 17S U. S. 3S9, 20 Sup. Ct. 902, 44 L. Ed. 
1116; New York Life Ins. Co. v. Deer Lodge 

County, 231 U. S. -, 34 Sup. Ct. 1G7, 58 L. 

Ed. -, dccided Dec. 15, 1913, but not yet 

officially reported; nor are contracts for per- 
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sonal serviccs betwecn persons in differcnt 
states ; Williams v. Eears, 179 U. S. 270, 21 
Sup. Ct. 12S, 45 L. Ed. 1SG; Smith v. Jackson, 
102 Tenn. 073, 54 S. W. OSl, 47 L. R. A. 410; 
though Roothc v. Iving, 71 Ala. 499, scems 
contra. 

(Jongress has power by the constitution to 
regulate commerce with foreign nations and 
anioni; the several states, and with the In- 
dian tribcs; Const. U. S. Art. I, § 8; 1 Kent 
431; Story, Const. § 1052. 

The power confeiTcd upon congress by 
the above elause is exclusive, so far as it 
rolates to inatters within its purview wliich 
are national in their character, and admit of 
a requisite uniformity of regulation affect- 
in^ all the states. That clause was adupt- 
ed iu order to secure such nniformity against 
discriminating state legislation. 

Sueli power is not restricted hy state au- 
thority; Pemtâna Consol. Silver Min. & Mill. 
Co. v. Ponnsylvania. 125 U. S. 181, 8 Sup. 
Ct. 737, 31 L. Ed. 050; hut a state statute, 
which couflicts with the actual exercise 
of the powers of cousress, must give way to 
tlie supremacy of tlie national autliority; 
Smith v. Alabama, 124 U. S. 4G5, S Sup. Ct. 
5G4, 31 L. Ed. 50S. 

The power to rcgulate commeree with 
the Indian tribes wliich is included in the 
commeree clanse mav cover sales and trans- 
portation entirely within a state; U. S. v. 
Ilolliday, 3 Wall. (U. S.) 407, 18 L. Ed. 1S2 
(which was outside of any reservation); or 
hy an ludian to nnotlier; U. S. v. Shaw- 
Mux, 2 Sawy. 3G4, Fed. Cas. 1G,2GS: but 
uot a sale to au Iudian who had acquired 
citizeuship ; Iu re Ileff, 197 U. S. 4SS, 25 
'Sup. Ct. 50G, 49 L. Ed. S4S; and see Far- 
rell v. U. S., 110 Fed. 942, 49 C. O. A. 183, 
whicli must be considered as overrulcd by 
the Supreme Court case. Under the protec- 
tion of tliis clause a state tax on goods of 
a trader with tlie Indians was void ; Foster 
v. Roard of Connty Com’rs, 7 Minn. 140 
(Gil. S4); but a contract between a state and 
ludiaus was not ; In re Narragansett In- 
dians, 20 R. 1. 715, 40 Atl. 347. 

The Constitutional Voxqcr of Rcgulation . 
The power of congress to regulate foreigu 
commcrce is comph.'te in itself aud no iu- 
dividnal has a vested right to trade with 
foreign nations otlierwise tlian subjeet to 
tlie power of congrcss to determine what 
and on what terms articles may be iinport- 
ed; Buttfield v. Stranahan, 192 U. S. 470, 
24 Sup. Ct. 349, 48 L. Ed.'525; while every 
iustrumentality of domestic commerce is sub- 
ject to state control, ever.v instruinentality 
of interstate coinmerce may be reached aud 
eontrolled by national authority, so far as 
to compel it to rcspeet tlie rules for snch 
eommerce lawfully established by congress; 
Northern Securities Co. v, U. S., 193 U. S. 
350, 24 Snp. Ct. 43G, 4S L. Ed. G79. 

The right to carry on iuterstate commeree 
is not derived from the state but is a con- 


stitutional right of evcry citizen of the 
United States, and eongress alone can limit 
the right of corporatlons to engage In it; 
Western Union Telegraph Co. v. Kausas, 
21G U. S. 1, 30 Sup. Ct. 190, 54 L. Ed. 355; 
Ludwig v. Telegraph <‘o., 21G U. S. 14G. 
30 Sup. Ct. 2S0, 54 L. Ed. 423; Pullinan Co. 
v. Ivansas, 21G U. S. 5G, 30 Sup. Ct. 232, 51 
L. Ed. 37S, where it was also lield that a 
coinpnny doing interstate busincss doos not 
require permission of the state to enter it. 

The power of congress over interstate 
commerce ineludes not only imposing regu- 
lations hut insuring tlieir etficieney; Second 
Employers' Liability Cnses, 223 U. S. 1, 32 
Sup. Ct. 109, 5G L. Ed. 327, 3S L. U. A. (N. 
S.) 44. 

In the Seeond Employers’ Liability Case, 
223 U. S. 1, 4G, 32 Sup. Ct. 109, 5G L. Ed. 327, 
38 L. R. A. (N. S.) 44 (opinion hy Van De- 
vanter. J.), the eourt enunciated six distinct 
propositions as having hecome “so firmly 
settled as no longcr to be oi»en to dispute,” 
witli respect to the construction and enforce- 
nient of the federal power to regulate inter- 
state comuierce aud to enaet sueh legisla- 
tion as might he necessary for that pnrpose: 

‘T. The term ‘commeree’ comprohends 
more than the mere cxehange of goods. It 
embraecs eommcreial intercourse in all its 
branclies, including transportation of pas- 
sengers and propertv by common carrlers, 
whether carried on hv water or hy land. 

“2. The phrase ‘among the several states’ 
marks the distinetion, for the purpose of 
governmeutal regulation, between commerce 
wliieh concerns two or more states and com- 
merce wliieh is confiued to a single state and 
does not affeet other states, the power to 
regulJte the former being conferred npon 
congress and tbe regulation of the latter re- 
maining with the states severally. 

“3. ‘To regulate,’ in the sense intended, 
is to foster, proteet, control and restrain. 
with appropriate regar<l for the wolfare of 
tliose wlio are immcdiately concerued and 
of the public at large. 

“4. This power over commerce among the 
states, so conferred upon congress, is com- 
plete in itself, extends incidentally to every 
instrumeut and agcnt hy wliich such com- 
merce is carried on, mav he exerted to its 
utmost extent over evory part of sucli com- 
mercc, and is subject to no limitations savc 
sueli as are preserihed in the constitution. 
But. of course, it does not exteiul to any mat- 
ter or thing wliich does uot havc a real or 
suhstantial relatiou lo some part of sueh 
commcree. 

‘‘5. Among the instriinients and agents to 
wliich the power extends are the railroads 
over whieh transportation from one stato 
to another is conducted, the engines aud 
cars hy which such transportation is affect- 
ed, aud all who are in any wise engaged in 
snch transportation, whether ^as common 
carriers or as tlieir employês. 
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“6. The (luties of common carriers in re- 
spect of the safety of their employês, while 
both are engaged in commerce among the 
states, and the liability of the former for in- 
juries sustained by the latter, while both 
are so engaged, have a real or substantial 
relation to such commerce and therefore 
are within the range of this power.” 

Iu the Covington Bridge Case, Covington 
& C. Bridge Co. v. Kentucky, 154 U. S. 204, 
14 Sup. Ct. 1087, 38 L. Ed. 962, the Supreme 
Court cases with respecf to the power of 
the states over commerce have been divided 
into three classes, which division is repeated 
in Southern R. Co. v. Reid, 222 U. S. 424, 32 
Sup. Ct. 140, 56 L. Ed. 257: 

First, those in which the power of the 
state is exclusive. (Cases in which this pow- 
er may be exercised by tlie states are enu- 
merated infra under the subtitle “When the 
State Poiccr is Exclnsive.”) 

Second, those in which the states may act 
in the absence of legislation by congress. In 
the case cited, it is said that these cases 
embrace what may be termed “concurrent 
jurisdiction,” but it does not appear that 
sucli jurisdiction ever exists, because the 
power of the states is termiuated instantly 
by legislation of congress on the subject. 
(See infra, under subtitle “State Action 
Yalid in Case of Non-Action hy CongressP ) 

Third, cases in which the action of con- 
gress is exclusive and the states cannot act 
at all. (See infra , under subtitle “When the 
Power of Congress is Exclusive.”) 

Neither this, nor in fact any other, classi- 
fication of cases is satisfactory, nor is there 
any one of them which has been uniformly 
adhered to by the Supreme Court. 

It may probably be fairly stated as the 
result of the decisions on the commerce 
clause that while the states have exclusive 
jurisdiction of certain local matters, which 
are controlled by virtue of its reserved police 
pow*er, and they have also exclusive control 
of intrastate commerce, the clause of the 
constitution under consideration gives to 
congress absolute control of interstate and 
foreign commerce, to become at its will ex- 
clusive of all other authority. Upon many 
subjects affecting this commerce, the states 
do legislate and their statutes are held valid, 
but this is solely because congress has not 
acted, and once it does so, the power of tlie 
state ends. State legislation is not forbid- 
den in matters either local in their opera- 
tion, or intended to be mere aids to com- 
merce, for wliich special regulations can 
more effectually provide, such as harbors, 
pilotage, beacons, buoys, and other improve- 
ments of harbors, bays, and rivers within a 
state, if their free navigation be not there- 
by impaired: congress by its inaction in 
sucli matters virtually declares that till it 
deems best to act, they may be controlled 
by the states; County of Mobile v. Kimball, 
102 U. S. 691, 26 L. Ed. 238, per Field, J. 


As to certain subjects the power of congress 
is exclusive, and the states cannot inter- 
fere in any case, and the line of distinctiou 
is plainly marked. The cases in whicli the 
state may act so long as congress does not, 
are those which relate to matters of local 
concern, and which do not require a general 
uniform regulatiou applying to the wliole 
country; Rhea v. R. Co., 50 Fed. 16; Card- 
well v. Bridge Co., 113 U. S. 205, 5 Sup. 
Ct. 423, 28 L. Ed. 959. On the other liand, 
as to all matters affecting interstate com- 
mcrce, directly or indirectly, national in char- 
acter and requiring a uniform system or 
regulation throughout the country, tbe pow- 
er of congress to regulate them is exclusive. 
This in brief seems to be the result of tlie 
decisions, which will be found cited in this 
title under the various subdivisions of tlie 
subject. The distinction between cases 
where the state may or may not act in case 
of non-action by congress, is well expressed 
in Leisy v. Hardin, 135 U. S. 100, 10 Sup. 
Ct. 6S1, 34 L. Ed. 128, to this effect: The 
power to regulate it between the states is a 
unit, but the states may legislate witli regard 
to it in view of local needs and circumstanc- 
es where particular subjects within its op- 
eration do not require the application of a 
general or uniform system, but where the 
subject does require a uniform systeiu, as 
between the states, tlie power is exclusively 
in eongress and cannot be encroached upon 
by the states. In that very leading case 
it was held that the right of importation of 
intoxicating liquors from one state to an- 
other includes the right of sale in the origi- 
nal packages at the place wliere the im- 
portation terminates; so also; Ljmg v. Mich- 
igan, 135 U. S. 161, 10 Sup. Ct. 725, 34 L. 
Ed. 150. 

It is to be noted, however, in connection 
with this classification of tbe cases, that 
there are many instances in wliich congress 
does act upon that intrastate commerce 
which is primarily witliin the control of 
the states, particularly in the case of rail- 
roads. The operation of a purely irttrastate 
train may be so bound up with the opera- 
tion of interstate trains or instrumentalities 
of interstate commerce, that in substance 
their operation is one and the same thing, 
and necessarily the subject of one and the 
same source of regulation. Of such a char- 
acter are, e. g. examination of eyesight of 
employês, character of switclies, of rails, of 
interlocking devices, all of wliich, and the 
like, are so connected with the operatiou 
of the railroad as an entirety, that they con- 
stitute but a single subject of governmental 
regulation, which, as it cannot go to both 
state and general government, goes, of 
course, when it acts, to the latter; Wabash 
R. Co. v. U. S., 168 Fed. 1, 93 C. C. A. 393, 
where the Safety Appliance Act of March 2, 
1903, is held constitutional and to apply to 
all carriers of interstate commerce, whetlier 
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tbe cars and trains are operated between 
points in tlie sauie state, are empty, or tbe 
traflie carried is wholly intrastate. The 
moveinent uf a car on a private switeh used 
for transporting enrs in interstate eommerce 
is within the operation of that act; Gray v. 

R. Co., 107 Fed. 874; and so also is one used 
betweeu polnts in the same state by a car- 
rier engaged in interstate commerce; U. S. 
v. Ry. Co., 104 Fed. 347. 

The commercial clause incliules authority 
to regulate navipition in aid of cominorce 
and to make improvements in navigable 
waters, sueh as building a lighthouse in the 
bed of a stream or requiring navigators of 
a stream to follow a preseribed eourse, or 
directing the water of a navigalde strearn 
from one ehannel to another; South Carolina 
v. Georgia, 93 U. S. 4, 23 R. Ed. 7S2. See 
also U. S. v. Duluth, 1 Dill. 4G9, Fed. Cas. 
No. 15,001. . 

Congress may eonstruet or authorize the 
construction of railroads across the states 
and territories; Califomia v. R. Co., 127 U. 

S. 1, S Sup. Ct. 1073, 32 L. Ed. 150: and 
highways, ineluding canals, and outside of 
state lines; IVilson v. Shaw, 204 U. S. 24, 27 
Snp. Ct. 233, 51 L. Ed. 351, where the pow- 
er of congress to construct the Panama Ca- 
nal was aflirmed. 

The powers conferred upon congress to 
regnlate commerce among the several states, 
are not eonfmcd to the instrumentalities of 
commerce known or in use when the consti- 
tution was adopted, but keep paee with the 
progress of the eountry, and adapt tliem- 
selves to new developments of time and cir- 
cumstances. Accordingly, the power of regu- 
lation is applied to mueh subject-matter un- 
known at the date of tlie adoption of the 
constitutiou. In addition to those things 
eommonly understood to be ineluded iu the 
definitions of commeree, supra , it has been 
exteuded to sleeping and parlor cars; Allen 
v. Pullman Co., 191 U. S. 171, 24 Sup. Ct. 39, 
4S L. Ed. 134; refrigerator cars; Union Re- 
frigerator Transit Co. v. Lynch, 177 U. S. 
149, 20 Sup. Ct. G31, 44 L. Ed. 70S; express 
companies; Osborne v. Florida, 1G4 U. S. 
G50, 17 Sup. Ct. 214, 41 L. Ed. 5SG; telegraph 
and teleplione; Leloup v. Port of Mobile, 
127 U. S. GiO, S Sup. Ct. 13S3, 32 L. Ed. 311; 
Western Union Telegraph Co. v. Missouri, 
190 U. S. 412, 23 Sup. Ct. 730, 47 L. Ed. 
111G; business correspondence schools; In- 
ternational Text Book Co. v. Pigg. 217 U. 
S. 91, 30 Sup. Ct. 4S1, 5-1 L. Ed. G7S, 24 L. 
R. A. (N. S.) 493, 18 Ann. Cas. 1103; a herd 
of sheep driven from one state across an- 
other to a point in a tliird for shipment; 
ICelley v. Rhoads. 1SS U. S. 1, 23 Snp. Ct. 
259, 47 L. Ed. 359; natural gas, after scver- 
ance from Ihe ground ; Haskell v. Cns Co., 
224 U. S. 217, 32 Sup. Ct. 442, 5G L. Ed. 73S; 
State v. Ga? & Miuing Co., 120 Ind. 575, 
22 N. E. 77S, G L. R. A. 579; the transmis- 
sion of lottery tickets hetween states; Lot- 


tery Case, 188 U. S. 321, 23 Sup. Ct 321, 47 
L. Ed. 492. As to goods, iutrastate carriage 
in transitu to another state, is interstate 
commeree; The Daniel Ball, 10 Wall. (U. S.) 
557, 19 L. Ed. 999; the ultimate destination 
prevails; Houston Direct Nav. Co. v. lns. 
Co., 89 Tex. 1, 32 S. AV. SS9, 30 L. It. A. 713, 
59 Am. St. Rep. 17; if the shipment par- 
tially intrastate is bona fnle it is not lnter- 
state, but otherwise if a mere subterfuge to 
benefit pro tanto by reduced state rates; 
Gulf, C. & S. F. Ry. Co. v. Texas, 20.4 U. S. 
403, 27 Sup. Ct. 3G0, 51 L. Ed. 540. 

Interstate commerce by sea is of a naüon- 
al cbaracter and witbiu the cxclusive power 
of eongress; Pbiladolpliia & S. Mail S. S. 
Co. v. Pennsylvania, 122 U. S. 32G. 7 Sup. 
Ct. 111S, 30 L. Ed. 1200; nnd so is trans- 
portation from a point in one state to or 
through another or other statcs, and it is 
commeree among the states even as to the 
part of tbe journey witbin the state; Wa- 
bash, St. L. & P. R. Co. v. Illinois, IIS U. S. 
557, 7 Sup. Ct. 4, 30 L. Ed. 244. Where tbe 
railroad runs for a few miles out of a state 
and back tlie earriage is interstate com- 
meree; Ilanley v. Ry. Co., 1S7 U. S. G17, 23 
Sup. Ct. 214, 47 L. Ed. 333; so of a vessel 
between two ports of tbe same state pass- 
ing more tban a marine league from shore; 
Paeific Coast S. S. Co. v. R. Com’rs, 1S 
Fed. 10. Prior to the deeision of the Su- 
preme Court, the state courts were divided; 
Sternberger v. R. Co., 29 S. C. 510, 7 S. E. 
S3G, 2 L. R. A. 105, agreeing with it, aud 
State v. TeJegraph Co., 113 N. C. 213, 18 S. 
E. 3S9, 22 L. R. A. 570, contra ; it was. liow- 
ever, held that when a passenger (whose 
ultimate destination is to a place in am»ther 
state) purchases a ticket to a point within 
the state and then another to his dcstina- 
tion, his first purchase was intrastate com- 
merce to whieh state rates apply; Kansas 
City S. R. Co. v. Brooks, S4 Ark. 233, 105 S. 
W. 93. 

A grain elevator engaged in the bnsiness 
of storing graiu in the eourse of interstate 
trnnsportation is not engaged in interstate 
commerce; W. W. Cargill Co. v. Minnesota, 
1S0 U. S. 452, 21 Sup. Ct. 423, 45 L. Ed. G19; 
People v. Miller, S4 App. Div. 174. S2 N. V. 
Supp. 5S2, wbere Budd v. New York, 142 
U. S. 517, 12 Sup. Ct. 4GS. 3G L. Ed. 217. 
and Munn v. Illinois, 94 U. S. 113, 24 L. Ed. 
77, were cited witli the eomment that in each 
oT them the point was a minor one and did 
not receive fuli eousideration. aml upon that 
point they had bcen much eriticized. So it 
was held tliat coal luincd in one state and 
sent into another to await shipment to pur- 
ehascrs was not exompt from stato tnxa- 
tion as suhject-matter of interstate commeree; 
Leliigh & Wilkes-Barre Coal Co. v. Borougb 
of Juuction, 75 N. J. L. 922, GS Atl. S0G, 15 
L. R. A. (N. S.) 514. 

Tlie eommodities elause of the Hepburu 
Act, 7. v., is a rcgulatiou of commerce witli- 
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in the power of congress to enact, ancl its 
power to regulate interstate commerce does 
not require that the regulation sliould apply 
to all commodities alikc, nor does an exccp- 
tion of one invalidate it; U. S. v. Delaware 
& H. Co., 213 U. S. 3GG, 29 Sup. Ct. 527, 53 
L. Ed. S36. 

Tlie Employers’ Liability Act of June 11, 
1906, providing that every common carrier 
engaged in trade and commerce in the Dis- 
trict of Columbia or in the territories or 
between the sevcral states shall be liable 
for the death or injury of any of its em- 
ployds wkicli may result from the negligence 
of any of its officers, agents or employes was 
held to be a regulation of intrastate as well 
as of interstate commerce, and therefore 
one beyond the power of congress to enact; 
Employers’ Liability Cases, 207 U. S. 463, 2S 
Sup. Ct. 141, 52 L. Ed. 297, four Justices 
dissenting. Às to the case of the Second 
Employers’ Liability Act of 1908, see supra. 

Transportation in and out of the state is 
interstate commerce. A railroad entirely in 
a state, but a eonnecting link of interstate 
roads, is engaged in interstate commerce: 
ITouston Direct Nav. Co. v. Ins. Co., 89 Tex. 
1 , 32 S. W. 889, 30 L. R. A. 713, 59 Am. St. 
Rep. 17: but an interstate shipment (in this 
case. of car load lòts) on reaching the point 
desiguated in the original contract of trans- 
portation ceases to be an interstate shipment, 
and its further transportation to another 
point within the same state, on the order 
of the consignee, is controlled by the law 
of the state and not by tlie interstate com'- 
merce act; Gnlf, C. & S. F. R. Co. v. Texas, 
204 U. S. 403, 27 Sup. Ct. 360, 51 L. Ed. 540. 
Shipments of lumber on local bills of lading 
from one point in a state to anotker point 
in the same state destined from tlie bcgin- 
ning for export, are foreign and not intra- 
state commerce: De Rary & Co. v. Louisiana, 

227 U. S. 108, 33 Sup. Ct. 239, 57 L. Ed. -; 

following Southern Pac. Terminal Co. v. 
Commerce Commission, 219 U. S. 49S, 31 
Sup. Ct. 279, 55 L. Ed. 310; Railroad Com- 
mission of Ohio v. R. Co., 225 U. S. 101, 32 
Sup. Ct. 653, 56 L. Ed. 1004; distinguishing 
Oulf, C. & S. F. R. Co. v. Texas, 204 U. S. 
403, 27 Sup. Ct. 360, 51 L. Ed. 540. 

When the Poicer o f Gongress is Exelusivc. 
The power of congress over interstate com- 
merce “is necessarily exclusive whenever 
tlie subject-matter is national in its charac- 
ter and properly admits of only one uniform 
system,” and in such cases non-action by 
congress is equivalent to a declaration that 
it shall be free and untrammelled; Phila- 
delphia & S. Mail S. S. Co. v. Pennsylvania, 
122 U. S. 326, 336, 7 Sup. Ct. 1118, 30 L. 
Ed. 1200; Welton v. Missouri, 91 U. S. 275, 
23 L. Ed. 347; Robbins v. Taxing Dist., 120 
U. S. 4S9, 498, 7 Sup. Ct. 592, 30 L. Ed. 694; 
where it was said that if selling goods by 
sample needs regulation, it must obviously 
be based on a uniform system applicable to 


the whole country, and congress alone can 
do it; Brown v. Houston, 114 U. S. 622, 5 
Sup. Ct 1091, 29 L. Ed. 257; Bowman v. R, 
Co., 125 U. S. 465, 8 Sup. Ct. 689, 1002, 31 
L. Ed. 700; Crandall v. Nevada, 6 Walh (U. 
S.) 35, 18 L. Ed. 745, where it was keld that 
tlie states have no right to tax intcrstate 
commerce although they may tax the in- 
struments of suck commerce in like manner 
as other property of the same description. 
Such a regulation, national in its nature, 
is the requirement of a bond of indemnity 
from passengers arriving from foreign ports; 
Ilenderson v. New York, 92 U. S. 259, 23 L. 
Ed. 543; or tlie payment of a tax on each 
such passenger; Smith v. Turner, 7 IIow. 
(U. S.) 283, 12 L. Ed. 702 (but the require- 
ment of a list of passengers, with ages, oc- 
cupations, etc., is a police regulation within 
the power of the state; New York v. Miin, 11 
Pet. [U. S.] 103, 9 L. Ed. 64S); so also the 
transportation of persons or merchandise 
“is in its nature national, admitting of but 
one regulating power”; Leisy v. Hardin, 135 
U. S. 100, 10 Sup. Ct. 681, 34 L. Ed. 128; 
Bowman v. R. Co., 125 U. S. 465, 8 Sup. Ct. 
089, 1062, 31 L. Ed. 700; Sloraan v. Moebs 
Co., 139 Mich. 334, 102 N. W. 854; Richter 
v. Poppenhausen, 42 N. Y. 374; Greek-Ameri- 
can Sponge Co. v. Dimg Co., 124 Wis. 469, 
102 N. W. SSS, 109 Am. St. Rep. 961; thongli 
the delivery is made by an agent, residing 
in the state, of the non-resident seller; Iveh- 
rer v. Stewart, 197 U. S. 60, 25 Sup. Ct. 403, 
49 L. Ed. 663; wkether the sale is made di- 
rectly to the eustomer or to a retailer; id.; 
imported goods in nnbroken original pack- 
ages are not subject to state taxation; In re 
Doane, 197 111. 376, 64 N. E. 377; State v. 
Board of Assessors, 46 La. Ann. 145, 15 
South. 10, 49 Am. St. Rep. 318; but mer- 
chandise consigned by non-resident sellers to 
and stored by a warehouseman, awaiting 
future sale and delivery, is not protected 
from local assessment as interstate com- 
merce; Merchants’ Transfer Co. v. Board of 
Review, 12S Ia. 732, 105 N. W. 211, 2 L. R. 
A. (N. S.) 662, 5 Ann. Cas. 1016. 

As to matters under the exclusive power of 
congress, national in their cliaracter and re- 
quiring general and not local rules of regu- 
lation, the fact that congress has not legis- 
lated does not make it lawful for the states 
to do so. Suck inaction shows only that 
no restrictions are to be put upon commerce 
in that direction. The right to legislate is 
exclusively vested in congress; and when 
congress legislates on a subject within its ex- 
clusive power a state loses control of any 
right it may have had to apply the police 
power to it, even though the federal act is 
not to take effect until a future period; 
Northern Pac. Ry. Co. v. Washington, 222 
U. S. 370, 32 Sup. Ct. 160, 56 L. Ed. 237. 

The course of decisions, mainly in 'the 
United States Supreme Court, covers a great 
variety of subjects with which the state 
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legislatures have attempted to deal in the 
enaetment of statutes whieh have been held 
unconstitutional beeause they intcrfered with 
the exelusive power of eongress eouferred 
by the cominerec clause of the constitution. 
Among the statutes wliich have thus fallen 
under the ban of the final authority on 
the subject is one imposing a burdensome 
eondition upon a shipmaster as a prcrequis- 
ite for landing his passengers, with tlie al- 
ternative of the payment of a small sum 
for each of them; Ilenderson v. New York, 
92 U. S. 2Ü9, 23 L. Ed. 543; one regulat- 
ing the arrival of passengers from a for- 
cign port and authorizing an exeeutive of- 
fieer to include passengers of certnln class- 
os at his discretion; Cliy Lung v. Freeman, 
92 U. S. 275, 23 L. Ed. 550; whieh the court 
considcred as having heen enaeted mainly 
to exclude Chinesc immigration, and to go 
far beyond tbe legitimate state action of ex- 
eluding pauper or eonviet immigrants. See 
also In re Ah Fong, 3 Sawy. 144, Fcd. Cas. 
No. 102. P.ut a statute is not invalid where 
the detcntion is for the purpose of disin- 
fectiou by tlie ordcr of a state board of 
health; Browu v. Maryland, 12 Wheat. (U. 
S.) 419, -0 L. Ed. G7S; Minneapolis, St. 1\ & 
S. S. M. R. Co. v. Milner, 57 Fed. 270. So 
statutes are unconstitutional whieh require 
the payment of a lieeuse tax by commereial 
travellers selling goods manufactured lu oth- 
er states, but not by those selling goods 
manufaetured in the state itself; Brenmtn 
v. Titusville, 153 U. S. 2S9, 14 Sup. Ct. S29, 
38 L. Ed. 719; Webber v. Virginia, 103 U. 
S. 344, 2G L. Ed. 5G5; Welton v. Missouri, 91 
U. S. 275, 23 L. Ed. 347; Aslier v. Texas, 12S 
U. S. 129, 9 Sup. Ct. 1, 32 L. Ed. 3GS; Robbins 
v. Taxing Pist., 120 U. S. 4S9, 7 Sup. Ct. 
592, 30 L. Ed. 094; MeCall v. California, 13G 
U. S. 104, 10 Sup. Ct. SSl, 34 L. Ed. 391; Mc- 
Clellan v. Pettigrew, 44 La. Ann. 35G, 10 
South. 853; Overton v. City of Vieksburg, 70 
Miss. 558, 13 South. 226; Hurford v. State, 
91 Tenn. GG9. 20 S. W. 201 (but not when 
the same tax is levied upon peddlers selling 
goods made in or out of thc state; llowe 
Mach. Co. v. Cage, 100 U. S. 676, 25 L. Ed. 
754; or whieh were part of the mass of 
property in the statc; Emert v. Missouri, 15G 
U. S. 29G, 15 Sup. Ct. 367. 30 L. Ed. 430; and 
sec Tiernan v. Rinkcr, 102 U. S. 123, 2G L. 
Ed. 103); so of an act requiring importers 
of forcign goods to take out a license in the 
exercise of a power of taxation; Brown v. 
Maryland, 12 Wheat. (U. S.) 419. G L. Ed. 
G7S; and a state lnw whieh requires a party 
to take out a liconse for carrying on iuter- 
state commerce; Crutcher v. Kentucky, 141 
U. S. 47, 11 Stip. Ct. S51, 35 L. Ed. 610; a 
eity ordinancc laying wharf fees upon ves- 
sels ladcn with produets of other states, 
which are not exacted from vessels laden 
with products of the home state; Guy v. 
Baltimore, 100 U. S. 434, 25 L. Ed. 743; a 
state tonnage tax on foreign vessels; Cannon 


v. Xew Orleans, 20 Wall. (U. S.) 577, 22 L. 
Ed. 417; levied to defray quarantine expens- 
es; Peete v. Morgan, 19 Wall. (U. S.) 581, 
22 L. Ed. 201; otherwise of a tax for city 
purposes levicd upon a vessel owned l*y a 
resident of the city which is not imposed 
for the privilege of trading; Wheeling, P. tS: 
C. Transp. Co. v. Wheeling, 99 U. S. 273, 25 L. 
Ed. 412; The Xorth Cape, G Biss. 505, Fed. 
Cas. Xo. 10,316; granting a telegrapb com- 
pany exelusive riglit to maintain telegraph 
lines in such state as contrary to the Act of 
July 21, 1SGG, which practically forbids the 
state to exelude froin its borders a telegraph 
company building its lines in pursuance of 
this act of congrcss; Pcnsacola Telegraph Co. 
v. Telegraph Co., 9G U. S. 1, 24 L. Ed. 708; 
an attempt to regulate transmissiou of 
telegraphie messages into other states au«l 
tlieir delivery; Western Union Telegrai>h 
Co. v. Pendleton, 122 U. S. 347, 7 Sup. Ct. 
112G, 30 L. Ed. 11S7; as telegraphic eom- 
niunications carried on between different 
statcs are intcrstate commerce; Leloup v. 
Port of Mobile, 127 U. S. 610, 8 Sup. Ct. 
13S3, 32 L. Ed. 311; a statute providing for 
inspeetion of sea-goiug vessels arriving at a 
port and of damagcd goods found thereon by 
a state ollieer, wdth a view to furnisliing of- 
iicial evidenee to the parties immediately 
concerned, and whcn goods are damaged to 
provide for their sale; Fostcr v. Master A 
Wardeus of Xew Orleans, 91 U. S. 24G, 2t 
L. Ed. 122; and one prohibiting the driving 
of cattle from anothor state iuto the stnte 
duriug certain months; Ilannibal & St. J 

R. Co. v. Ilusen, 95 U. S. 4G5, 24 L. Ed. 527. 
one regulating the rates on interstatc traf- 
fie; Wabash, St. L. & P. Ry. Co. v. Ulinois, 
11S U. S. 557, 7 Sup. Ct 4, 30 L. Fd. 214. 

A state law, requiring the master of every 
vessel in the foreign trade to pay a eertain 
sum to a state ofiicer for evcry passcnger 
brouglit from a forcign eountry into the 
state, is void; Smith v. Turner, 7 IIow. (U. 

S. ) 2S3, 12 L. Ed. 702. Xo state can grant 
an exeluslve monopoly for the navigation of 
any portion of the w’atcrs within its limits 
upon w’hich eommerce is carried on under 
coasting lieenses granted under the author- 
ity of congress: Gibbons v. Ogden, 9 Wheat. 
(U. S.) 1. G L. Ed. 23: thc rights hore in eon- 
trovcrsy were the exelusive right to navlgate 
the Iludson river witli steam vessels. Soe 
also, on this point, Gilman v. Philadelphia, 
3 Wall. (U. S.) 713, 1S L. Ed. 96; The Dan- 
iel Ball, 10 Wall. (U. S.) 557, 19 L. Ed. 900; 
Craig v. Kline, G5 Pa. 399. 3 Am. Rcp. G3G. 
But a state Iaw granting to an individual 
an exelusive riglit to navigate tlie upper 
waters of a stream which is wholly witliin 
the limits of a state. separated from tide 
waters by falls impassable for purposes of 
uavigation, and not forming a part of a 
contiuuous track of navigatiou between tw’o 
or more states, or witli a forcign country, 
is not invalid ; Veazie v. Moor, 14 How. (U. S.) 
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568, 14 L. Ed. 545; and see McKeynolds v. 
Smallbouse, S Bush (Ky.) 447. A statute for- 
bidding common carriers to bring intoxicat- 
ing liquors into tlie state without being fur- 
nished \rith a certidcate that the consignee 
was authorized to sell intoxicating liquors in 
the county is invalid; Bowman v. Ry. Co., 
125 U. S. 465, 8 Sup. Ct. 6S9, 1062, 81 L. 
Ed. 700. And so is an act taxing a corpo- 
ration of another state, owning a railroad 
which is a link in an iuterstate iine, for the 
privilege of keeping an othce in the state; 
Norfolk & W. R. Co. v. Com., 136 U. S. 114, 

10 Sup. Ct. 95S, 34 L. Ed. 394. And a tax 
on persons and property received and land- 
ed within one state after being transported 
from another was held a tax upon interstate 
commerce and a regulation thereof upon a 
matter which is within the exclusive power 
of congress ; Gloucester Ferry Co. v. Penn- 
sylvania, 114 U. S. 196, 5 Sup. Ct. 826, 29 
L. Ed. 158. 

Whcn thc State Power is Exclusive. The 
states may authorize the construction of 
highways, turnpikes, railways and canals 
betwcen points in the same states and regu- 
late the tolls thereof; Baltimore & O. R. 
Co. v. Maryland, 21 Wall. (U. S.) 456, 22 L. 
Ed. 678; the building of bridges over non- 
navigable streams and regulate the naviga- 
tion of the strictly internal waters of the 
state, such as do not by themselves, or by 
connection with other waters, form a con- 
tinuous highway over which commerce is or 
may be carried on with other states or for- 
eign countries; Veazie v. Moor, 11 IIow. 
(U. S.) 568, 14 L. Ed. 545; The Montello, 

11 Wall. (U. S.) 411, 20 L. Ed. 191; id., 20 
Wall. (U. S.) 430, 22 L. Ed. 391; and this 
rule obtains even if goods or passengers, over 
such highways between points in the same 
state, may have an ultimate destination in 
other states, and, to a slight extent the state 
regulations may be said to interfere with 
interstate commerce; Wabash, St. L. & P. 
Ry. Co. v. Illinois, 118 U. S. 557, 7 Sup. Ct. 
4, 30 L. Ed. 244 ; the states may also exac-t a 
bonus or even a portion of the earnings of 
such corporation as a condition to the grant 
of its charter; Society for Savings v. Coite, 
6 Wall. (U. S.) 594, 18 L. Ed. S97; Provi- 
dent Inst. for Savings v. Massachusetts, 6 
Wall. (U. S.) 611, 18 L. Ed. 907; Hamilton 
Mfg. Co. v. ]\Iassachusetts, 6 Wall. (U. S.) 
032, 18 L. Ed. 904; Baltimore & O. R. Co. 
v. Maryland, 21 Wall. (U. S.) 456, 22 L. Ed. 
678; Ashley v. Ryan, 153 U. S. 436, 14 Sup. 
Ct. 865, 38 L. Ed. 773. The power to enact 
police regulations relatiug exclusively to in- 
trastate trade cannot be interfered with by 
congress; U. S. v. De Witt, 9 Wall. (U. S.) 
41, 19 L. Ed. 593; Patterson v. Kentucky, 97 
U. S.' 501, 24 L. Ed. 1115; State v. R. Co., 152 
Wis. 341, 140 N. W. 70; U. S. v. Vassar, 5 
Wall. (U. S.) 462, 470, 471, 18 L. Ed. 497. 
The remarks of Chase, C. J., in this case 
contain the substance of the whole doctrine: 


“Over this (the internal) commerce and trade,* 
congress bas no power of regulation or any 
direct control. This power belongs exclusive- 
ly to the states. No interference by congress 
with the business of citizens trausacted witü- 
in a state is warranted by the constitution, 
except such as is strictly incidental to the 
exercise of powers clearly granted to the leg- 
islature. The power to authorize a business 
within a state is plainly repugnant to the 
exclusive power of the state over the same 
subject.” 

Regulation of intrastate commerce belongs 
to the state subject to the condition that 
prescribed rates must not be so unreason- 
ably low as to deprive the carrier of his 
property without due process of law; Smyth 
v. Ames, 169 U. S. 466, 526, 18 Sup. Ct. 418, 
42 L. Ed. S19. See Rates. 

It was at one time thought tliat the ad- 
miralty jurisdiction of the United States 
did not extend to contracts of affreightment 
between ports of the United States, though 
the voyage were performed upon navigable 
waters of the United States; Allen v. New- 
berry, 21 IIow. (U. S.) 244, 16 L. Ed. 110. 
But later adjudications have ignored this 
distinction as applied to those wat^rs; The 
Belfast, 7 Wall. (U. S.) 624, 641, 19 L. Ed. 
266; The Lottawanna, 21 Wall. (U. S.) 558, 
587, 22 L. Ed. 654; Lord v. Steamship Co., 
102 U. S. 541, 26 L. Ed. 224. 

Under this power the states may also pre- 
scribe the form of all commercial contracts, 
as well as the terms and conditions upon 
which the internal trade of the state may be 
carried on; United States v. Steffens, 100 U. 
S. S2, 25 L. Ed. 550. 

State statutes affecting intcrstate com- 
merce have been sustained as follows: One 
directed against color blindness; Nashville, 
C. & St. L. R. v. Alabama, 128 U. S. 96, 9 
Sup. Ct. 28, 32 L. Ed. 352; requiring intcr- 
state locoinotive engineers to obtain a li- 
cense after a qualifyiug examination, and 
imposiug a penalty for operating without 
such license; Smith v. Alabama, 124 U. S. 
465, 8 Sup. Ct. 564, 31 L. Ed. 508; forbidding 
a contract limiting liability for injury; Chi- 
cago, M. & St. P. Ry. Co. v. Solan, 1G9 U. S. 
133, 18 Sup. Ct. 289, 42 L. Ed. 6SS; Peirce 
v. Van Dusen, 78 Fed. 693, 24 C. C. A. 2S0, 
69 L. R. A. 705; Pennsylvania R. Co. v. 
Hughes, 191 U. S. 477, 24 Sup. Ct. 132, 48 
L. Ed. 268; requiring telegraph companies 
to receive dispatches and to transmit and 
deliver them with due diligence, as applied 
to messages from outside the state; West- 
ern Union Telegraph Co. v. James, 162 U. 
S. 650, 16 Sup. Ct. 934, 40 L. Ed. 1105; for- 
bidding the running of freight trains on 
Sunday; Hennington v. Georgia, 163 U. S. 
299, 16 Sup. Ct. 10S6, 41 L. Ed. 166; requir- 
ing railroad companies to fix their rates 
annually for the transportation of passen- 
gers and freight and to post a printed copy 
of such rates at all their stations; Chicago 
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& N. W. Ry. Co. v. Fuller, 17 Wall. (U. S.) 
5C0, 21 L. Ed. 710; forbidding the consolida- 
tion of parallel or competing lines of rail- 
ways; Louisville & N. R. Co. v. Kentucky, 
1G1 U. S. G77, 1G Sup. Ct. 714, 40 L. Ed. 840; 
regulating tlie beating of passenger cars 
and direeting guards and guard posts to be 
placed on railroad bridges and trestles and 
the approaches thereto; New York, N. II. & 
II. IL Co. v. New York, 1G5 U. S. G28, 17 
Sup. Ct. 418, 41 L. Ed. S53; requiring track 
connections and facilities for the interchange 
of cars and tratlic at railroad interscctions; 
Wisconsin, M. & P. R. Co. v. Jacobson, 170 
U. S. 2S7, 21 Sup. Ct. 115, 45 L. Ed. 194. 
A statute regulating receipts for deposits 
of money is not a burden on, or regula- 
tion of, interstate eommerce, simply because 
sucb rceeipts are likely to be trausmitted to 
other states or foreign countries; Engel v. 
O’Malley, 219 U. S. 12S, 31 Sup. Ct. 190. 55 
L. Ed. 128. The Arkansas “Full Crew’’ aet 
is not unconstitutional under the commerce 
clause, congress not having acted in regard 
thereto; Chicago, R. I. & P. R. Co. v. Ar- 
kansas. 219 U. S. 453, 31 Sup. Ct. 275, 55 L. 
Ed. 290. 

The line of dlstinotlon betwecn an inter- 
ference with commerce and a mere poliee 
regulation is sometimes exceedingl.v dim and 
shadowy. Undonhtedly, congress may go be- 
yond the general regulations of commerce 
wliich comprise its exclusive jurisdiction and 
descend to minute direetions which will ex- 
clude the exercise of state power as to liiat- 
ters covered hy them. It may establish po- 
lice regulaiions, as well as the states, as to 
matters of which it is given control by the 
constitution, but generally the police power 
being better exercised by the local authori- 
ties, and the power to arrest collision resid- 
ing in the national courts, the regulations of 
congress seldom exclude the establishment of 
others by the state covering many particu- 
lars; Cooley, Const. Lim. 731. See Robbins 
v. Taxing l)ist., 120 U. S. 4S9, 7 Sup. Ct. 592, 

30 L. Ed. G94; Pliiladelphia & S. Mall S. S. 
Co. v. Peimsylvania, 122 U. S. 32G, 7 Sup. 
Ct lllS, 30 L. Ed. 1200. 

It was said by Strong, J., in Hannibal & 
St. J. R. Co. v. llusen, 95 U. S. 4G5, 473, 24 
L. Ed. 527, that “the police power of a state 
cannot obstruct foreign commcrce or inter- 
state commerce beyond the necessity for its 
exercise; and, under color of it, objects not 
within its seope cannot he secured at the ex- 
pense of the protcction afforded hy thc fed- 
eral constitution, it is the duty of the courts 
to guard vigilantly against any needless in- 
trusion.” This language was quotcd with ap- 
proval by Matthews. J., in Bowman v. R. 
Co., 125 U. S. 4G5, 492, 8 Sup. Ct. GS9, 10G2, 

31 L. Ed. 700. 

The doing of interstate husiness hy one en- 
gaged also in local commerce is not a bar to 
state regulation or taxation; Oshorne v. 


State, 33 Fla. 102, 14 South. 5SS, 25 L. R. A. 
120, 39 Am. St. P.ep. 99. 

The commerce clause Is not vlolated by a 
state statute prohibiting the inainifacture 
and sale of adulterated goods; Crossman v. 
Lurman, 192 U. S. 189, 24 Sup. Ct. 231, 4S L. 
Ed. 401; nor by a state tax on eab serviee; 
New York v. Knight, 192 U. S. 21, 24 Sup. 
Ct. 202, 48 L. Ed. 325; nor by a tax on non- 
resident managers of meat paeking hou.ses, 
construed by the highest state cuurt to apply 
only to selling to local custoiners froin stnck 
of original packages not as a mere ineident 
of interstate commerce; Kehrer v. Stewart, 
197 U. S. G0, 25 Sup. Ct 403, 49 L. Ed GG3; 
nor a tax on foreign corporations engaged in 
earrying passengers or nierchandise upon 
their gross receipts outside of the state; 
State-Tax on Railway Gross Receipts, 15 
Wall. (U. S.) 2S4, 21 L. Ed. 101; Indiana v. 
Exp. Co., 7 Biss. 227, Fed. Cas. No. 7,021; nor 
hy a shipment of buggies (hy a forcign man- 
ufacturer; either complete or in packages of 
parts put together and peddled about the 
state by an agent who was held liahle to an 
oecupation tax ; Saulsbury v. State. 43 Tex. 
CT. R. 90, G3 S. W. 5GS, 9G Am. St. Rep. 837. 
A state may, in the absence of federal legis- 
lation on thc suhject, reasonably regulate the 
hours of lahor of employOs on interstate rail- 
roads ; State v. R. Co., 3G Mont 582. 93 Pac. 
945, 15 L. R. A. (N. S.) 134. 13 Ann. Cas. 144. 
It may adopt regulations to prcvent the 
spread of diseases among plants; Ex parte 
Hawley, 22 S. D. 23, 115 N. W. 93, 15 L. R. 
A. (N. S.) 138. 

The constitutioual provision does not apply 
to regulations as to life-preservers. boiler in- 
spections, etc., on steamboats which coiifine 
their business to ports wholly withiu a state ; 
The Thomas Swan, G Ben. 42, Fed. Cas. No. 
13,931; nor to any commerce entirely witliin 
a state; The Daniel Ball v. U. S., 10 Wall. 
(U. S.) 557, 19 L. Ed. 999; Lehigh Yal. R. 
Co. v. Pennsylvania, 145 U. S. 192, 12 Sup. 
Ct. S0G, 3G L. Ed. G72; Louisville. N. O. & T. 
R. Co. v. Mississippi, 133 U. S. 5S7, 10 Sup. 
Ct. 34S, 33 L. Ed. 7S4 ; nor to a condition in 
a railroad charter granted by a state that 
tlie coinpany shall pay a part of its earnings 
to the state, from time to time, as a bomis; 
BaUimore & O. R. Co. v. Maryland, 21 Wall. 
(U. S.) 45G, 22 L. Ed. G78; nor to a state law 
preseribing regulations for warehouses, car- 
rying on businoss within the stnte exclusive- 
ly, notwithstanding they are used as instru- 
mcnts of iuterstate trallic; Muiiu v. Illinois, 
91 U. S. 113, 24 L. Ed. 77; lior to a lnw of 
Yirginia by wliich only such persons as are 
not citizens of that state are prohibited from 
planting oystors in a soil covered by her tide- 
waters. Sulgeet to the paramount right of 
navigation. each state owns the heds of all 
tide-waters within its jurisdiction, and may 
appropriate them to be used by its own citi- 
zens; McCready v. Virginia, 94 U. S. 391, 24 
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L. Ed. 24S. It does not forbid a state from 
enacting, as a police regulation, a law pro- 
hibiting the manufacture and sale of intoxi- 
cating liquors ; Boston Beer Co. v. Massachu- 
setts, 97 U. S. 25, 24 L. Ed. 9S9 ; nor the sale 
of oleomargarine brought from auother state ; 
Com. v. Paul, 14S Pa. 559, 24 Àtl. 7S; Com. 
v. Schollenberger, 156 Pa. 201, 27 Atl. 30, 22 
L. R. A. 155, 36 Am. St. Rep. 32; Com. v. 
Huntley, 156 Mass. 236, 30 N. E. 1127, 15 L. 
R. A. 839; though in original packages; In 
re Scheitlin, 99 Fed. 272; or imposing a li- 
cense tax upon travelling saiesmen selling 
liquor in quantities of less than five gallons, 
the statute having been held by the highest 
court of the state to be a police regulation 
and not a taxing act; Delamater v. South 
Dakota, 205 U. S. 93, 27 Sup. Ct. 447, 51 L. 
Ed. 724 (where it was said that such aji act 
is within the purview of, and not in confiict 
with, the Wilson Act); or a state act pre- 
scribing maximum rates of transportation 
within the state; Chicago, B. & Q. R. Co. v. 
Iowa, 94 U. S. 155, 24 L. Ed. 94; and see 
Peik v. Chicago & N. W. R. Co., 94 U. S. 164, 
24 L. Ed. 97 ; Cooley, Const. L. 75. Nor is a 
city ordinance, exacting a license fee, for the 
maintenance of its office in the city, frorn an 
express company doing business beyond the 
limits of a state, invalid; Osborne v. Mobile, 
16 Wall. (U. S.) 479, 21 L. Ed. 470; nor a 
tax on telegraph poles erected within a city; 
St. Louis v. Telegraph Co., 14S U. S. 92, 13 
Sup. Ct. 485, 37 L. Ed. 3S0; Philadelphia v. 
Cable Co., 67 Hun 21, 21 N. Y. Supp. 556; 
nor a statute requiring locomotive engineers 
to be licensed after examination, it being a 
valid exercise of the police power; Smith v. 
Alabama, 124 U. S. 465, 8 Sup. Ct. 564, 31 
L. Ed. 508; see Nashville, C. & St L. R. Co. 
v. Alabama, 128 U. S. 96, 9 Sup. Ct. 28, 32 
L. Ed. 352; nor one forbidding dealing in fu- 
tures on margins ; State v. Beatty (Miss.) 60 
South. 1016; nor prohibiting shipment or 
sale of unripe fruits ; Sligh v. Kirkwood 
(Fla.) 61 South. 185; nor prescribing the ef- 
fect of domestic indorsements on foreign 
bills of lading ; Roland M. Baker Co. v. 
Brown, 214 Mass. 196, 100 N. E. 1025. 

A city ordinance providing that only rock 
dressed within the state should be used in 
any city public works was held valid; Allen 
v. Labsap, 1S8 Mo. 692, 87 S. W. 926, 3 Ann. 
Cas. 306, considered as sound in 19 Harv. L. 
Rev. 70; and criticized in 61 Cent. L. J. 65. 
Railroad cars engaged in interstate com- 
merce may be attached under an execution 
issued out of a state court ; Davis v. Ry. Co., 
217 U. S. 157. 30 Sup. Ct. 463, 54 L. Ed. 708, 
27 L. R. A. (N. S.) S23, 18 Ann. Cas. 907. In 
Stone v. Trust Co., 116 U. S. 307, 6 Sup. Ct. 
334, 388, 1191, 29 L. Ed. 636, it was held that 
the right of the state to limit charges of a 
railroad company could not be granted away 
by giving to the company the right from time 
to time to fix and regulate their charges, and 


that a state was not foreclosed of its right to 
aet upon the reasonableness of the charges 
and to regulate them for business within the 
state. A state statute requiring a carrier to 
settle within a specified time claims for loss 
or damages is not, in the absence of legisla- 
tion by congress, an unwarrantable interfer- 
ence with interstate commerce, and is consti- 
tutional; Atlantic Coast Line R. Co. v. Ma- 
zursky, 216 U. S. 122, 30 Sup. Ct. 37S, 54 L. 
Ed. 411. See Morris v. Express Co., 146 N. 
C. 167, 59 S. E. 667, 15 L. R. A. (N. S.) 9S3. 
And so is one providing that a railroad is lia- 
ble for damages from fire; McCandless v. R. 
Co., 3S S. C. 103, 16 S. E. 429, 1S L. R. A. 
440. See Fire. So also are municipal ordi- 
nances, in the exercise of police power, pro- 
hibiting the sale of a commodity, otherwise 
than in original packages, as intoxicating 
liquor; Duluth Brewing & Malting Co. v. 
Superior, 123 Fed. 353, 59 C. C. A. 481; or 
perishable market produce sold in railroad 
depots; State v. Davidson, 50 La. Ann. 1297, 
24 South. 324, 69 Am. St. Rep. 478. 

The principles regulating the police power 
of the states in its relation to the commerce 
clause are well defined in Reid v. Colorado, 
187 U. S. 137, 23 Sup. Ct. 92, 47 L. Ed. 108, 
where it was said in substance that the 
United States constitution gives no one a 
right to introduce into a state, against its 
will, live stock affected by a contagious dis- 
ease. Congress not having assumed charge 
of the matter as involved in interstate com- 
merce, a state may protect its people, but it 
must not go beyond the necessities of the 
case nor unreasonably burden the exercise ot 
privileges secured by the constitution. 

State Action Valid in Case of Non-Action 
t)v Congress. There is a class of cases ln 
which the state may act so long as congress 
does not, as detailed in County of Mobile v. 
Kimball, supra. The question whether non- 
action by congress “is conclusive of its inten- 
tion that the subject shall be free from all 
positive regulation, or that, until it positively 
interferes, such commerce may be left to be 
freely dealt with by the respective states,” is 
to be determined in each case as it arises; 
Bowman v. Ry. Co., 125 U. S. 465, 4S3, 8 
Sup. Ct. 6S9, 1062, 31 L. Ed. 700. 

In this elass of cases have been included: 
Laws for the regulation of pilots; Cooley v. 
Board of Wardeus, etc., 12 How. (U. S.) 299, 
13 L. Ed. 996; Pacific Mail S. S. Co. v. Jo- 
liffe, 2 Wall. (U. S.) 450, 17 L. Ed. S05; In 
re McNiel, 13 Wall. (U. S.) 236, 20 L. Ed. 
624; Wilson v. McNamee, 102 U. S. 572, 26 
L. Ed. 234; quarantine and inspection laws 
aud the policing of harbors; Gibbons v. Og- 
den, 9 Wheat. (U. S.) 1, 203, 6 L. Ed. 23; 
New York v. Miln, 11 Pet. (U. S.) 102, 9 L. Ed. 
64S; Morgan’s Louisiana & T. R. & S. S. Co. 
v. Board of Health, 118 U. S. 455, 6 Sup. Ct 
1114, 30 L. Ed. 237; the improvement of nav- 
igable channels; Mobile County v. Kimball, 
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102 U. S. 091, 20 L. Ed. 238; Escanaba & L. 
M. Transp. Co. v. Cbicago, 107 U. S. G7S, 
2 Sup. Ct. 1S5, 27 L. Ed. 442; Huse v. Glo- 
ver, 119 U. S. 543, 7 Sup. Ct 313, 30 L. Ed. 
4S7; the regulation of wliarfs, piers, and 
docks ; Canuon v. New Orleans, 20 Wall. (U. 
S.) 577, 22 L. Ed. 417; Iveokuk Northern 
Llne Packet Co. v. Keokuk, 95 U. S. S0, 24 L. 
Ed. 377 ; Northwestern Union Packet Co. v. 
St. Louis, 100 U. S. 423, 25 L. Ed. GSS; Par- 
kershurg & O. K. Transp. Co. v. Parkcrs- 
burg, 107 U. S. G91. 2 Sup. Ct. 732, 27 L. Kd. 
584 ; Ouachita M. R. Packet Co. v. Aiken, 
121 U. S. 411, 7 Sup. Ct. 907, 30 L. Ed. 
97G; the establishment of ferries; Conway 
v. Taylor’s Ex’r, 1 Black (U. S.) G03, 17 L. 
Ed. 191 ; Covington & C. Bridge Co. v. Ken- 
tucky, 154 U. S. 211, 14 Sup. Ct. 10S7, 3S 
L. Ed. 902: Marshall v. Griiues, 41 Miss. 27; 
Chilvers v. People, 11 Mich. 43; and dains; 
Willson v. Marsh Co., 2 PeL (U. S.) 215,7 L. 
Ed. 412; Neaderhouscr v. State, 2S Ind. 
257; Woodman v. Mfg. Co., 1 Biss. 54G, Kcd. 
Cas. No. 17,978; Carroll v. Campbcll, 10S 
Mo. 550, 17 S. W. SS4; acts giving a right 
of action against ttie owners of a vessel 
engaged in interstate tratlic for the death 
of a passenger caused by the negligence of 
those in charge of tlie vessel; Sherlock v. 
Ailing, 93 U. S. 99, 23 L. Ed. 819; forbid- 
ding the sale of pluinage, skin or body of 
any non-game bird, whcther captured or 
killed within or without the state; ln re 
Schwartz, 119 La. 290, 44 South. 20, 121 
Am. St. Kep. 510; acts for prevcuting the 
spread of disease among plants and trees 
whetlier grown or sold within or without 
the state and transported and sold for plant- 
Ing within the state; Ex parte Ilawley, 22 S. 
D. 23, 115 N. W. 93, 15 L. R. A. (N. S.) 138. 

The state may authorize the building of 
dams and bridges over navigable watcrs, 
notwithstanding the fact tliat they may, to 
some extont, Interfere with tlie navigatlon 
of the streain ; Willson v. Blnck-Bird Crcek 
Marsli Co., 2 Pet. (U. S.) 245, 7 L. Ed. 412; 
Cardwell v. Bridge Co., 113 U. S. 205, 5 Sup. 
Ct. 423, 28 L. Ed. 959; Pound v. Turck, 95 
U. S. 459, 24 L. Ed. 525. If the stream is 
one over which the regulation of congress 
extends, the question arises whether the 
bridge will interfere with navigation or not; 
it is not necessarily unlawful if properly 
huilt, and if the general traüic of the coun- 
try will be beneiited rather than injured 
by its construction. There are many cascs 
in which a bridge may be vastly more im- 
portaut than tbe navigatiou of tbe stream 
whicli it crosses. It may be said tliat a state 
may authorize such constructions, provided 
they do not constitute a material obstruction 
to navigation; and each case depends upon 
its own particular facts. The decision of 
the state legislature is not conclusive; the 
final decision rests with the federal courts, 
who may cause llie structure to be abated 
if it be found to obstruct uunccessarily the 


traffic on the stream; Cooley, Const. Lim. 
73S, 739, 740; Pennsylvania v. Bridge Co., 13 
IIow. (U. S.) 518, 14 L. Ed. 219; see also 
Columbus Ins. Co. v. Bridge Ass n, G Me- 
Lean 70, Ked. Cas. No. 3,010; Columbus 
Ins. Co. v. Curtenius. 0 McLean 209, Ked. 
Cas. No. 3,045; Jolly v. Draw-Bridge Co., 
0 McLcan 237, I'ed. Cas. No. 7,411; Board 
of Coin’rs of St. Josepli County v. Pidgo, 
5 Ind. 13; Rhea v. R. Co., 50 Ked. 10; Stat^ 
v. Leigbton, 83 Me. 419, 22 Atl. 3^0; Luxt<*n 
v. Bridge Co., 153 U. S. 525, 14 Sup. ('t. M»l. 
3S L. Ed. 808; Coviugton & C. Bridge Co. 
v. Kentueky, 154 U. S. 204, 14 Sup. Ct. 10^7. 
3S L. Ed. 9G2. See Biudge. Tbe state bns 
also the power to regulate the speed and gen- 
eral conduct of vesscls navigating its waters, 
provided such regulations do not conilict 
with regulations prescribed bv eongress for 
forcign commerce, or commerce among the 
states; Cooley, Const Lim. 740; People v. 
Jcnkins, 1 Ilill (N. Y.) 4G9, 470. 

Of this class of cases, it was said by Mr. 
Justice Curtis in Cooley v. P.oard of Ward- 
ens, 12 IIow. (U. S.) 299, 31S, (13 L. Ed. 99G]: 
“If it were admitted tbat tbe existence of 
tbis power in congress, like thc power of 
taxation, is compatible witb the existence 
of a similar power in the states, tben it 
would be in conformity with tlie contempo- 
rary exposition of the constitution (Kederal- 
ist No. 32), and with the jndicial construc- 
tion given from tiine to time by tliis court, 
after the most deliberate consideration, to 
hold that the mere grant of sucli power to 
congrcss did not imply a prohibition on tbe 
states to exercise tbe same power; tliat it 
is not the mere existence of such a power. 
but its oxercise by congress, which may be 
incompatible witb the exercise of the sarno 
powor by the states, and thnt the states raay 
legislate in the absence of congressional reg- 
ulntions.” See, also, Sturges v. Crownin- 
shicld, 4 Whcat. (U. S.) 122. 193. 4 L. Ed. 
529. But even ln the mntter of building a 
bridge, if congress chooses to act, its ac- 
tion necessarily supersedes the nction of the 
state; Pennsylvania v. Bridge Co., 1S How. 
(U. S.) 421, 15 L. Ed. 435. As a rnatter of 
fact, the building of bridges over wnters 
diWding two states is now usually done by 
congrcssional sanction. See Navigable Wa- 

TERS. 

Under tbis power the state may also tax 
thc instruments of intcrstate commerce as 
it tnxes other similar property, provided 
such tax is not laid upon tbe commerce it- 
self. Brown, J., in Covington & C. Bridge 
Co. v. Kentucky, 154 U. S. 201, 14 Sup. Ct. 
10S7, 3S I,. Ed. 9G2. 

But wherever such laws, instead of being 
of local nature and only alTecting interstate 
commerce incideiitally, are national In tbeir 
charactcr, tbe non-action of cougress indi- 
cates its will tbat such commerce shall be 
free aud uutramnielled, and tbe case falls 
within the class whcrein the jurisdiction of 
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congress is exclusive; Brown v. Houston, 114 
Ü. S. G22, 5 Sup. Ct. 1091, 29 L. Ed. 257; 
Bowman v. Ry. Co., 125 U. S. 4C5, S Sup. 
Ct. 6S9, 10G2, 31 L. Ed. 700; Covington & C. 
Bridge Co. v. Kentucky, 154 U. S. 204, 14 
Sup. Ct. 1087. 38 L. Ed. 9G2, and supra. 

This contingent right >of action by the 
states may sometimes be exercised by the 
conrts as well as by legislatures, as where 
there has been no action by congress or the 
intorstate commerce commission, a state 
court may by mandamus compel a railroad 
company doing interstate business to afford 
equal switching service to its shippers not- 
withstanding the cars in regard to which 
the service is claimed would eventually be 
engaged in interstate commerce; Missouri 
Pac. Ry. Co. v. Flour Mills Co., 211 U. S. 612, 
29 Sup. Ct. 214, 53 L. Ed. 352. 

The Wilson Act (see Liquor) provides that 
intoxicating liquors transported into any 
state or territory shall be subject to the laws 
thereof enacted under the police power “up- 
on arrival in such state.” In construing 
this act it has been held that the interstate 
commerce is not ended until the goods are 
moved from the station platform to the 
freight warehouse, if sent by express; Rhodes 
v. Iowa, 170 U. S. 412, 1S Sup. Ct. 6G4, 42 
L. Ed. 10S8; State v. Intoxicating IAquors, 
102 Me. 206, 66 Atl. 393, 11 L. R. A. (N. S.) 
550; that they are not subject to seizure 
while in the hands of the express company; 
Adams Exp. Co. v. Iowa, 196 U. S. 147, 25 
Sup. Ct. 185, 49 L. Ed. 424; that delivery to 
the consignee is necessary to constitute ar- 
rival in the state; Heymann v. Ry. Co., 203 
U. S. 270, 27 Sup. Ct. 104, 51 L. Ed. 178, 7 
Ann. Cas. 1130; and that tliis phrase means 
actual, not implied, delivery; U. S. v. Build- 
ing Co., 206 U. S. 120, 27 Sup. Ct. 676, 51 
L. Ed. 983; Adams Exp. Co. v. Kentucky, 206 
U. S. 138, 27 Sup. Ct. 608, 51 L. Ed. 992; 
that an agreement of the local express agent 
to hold for a few days a C. O. D. shipment 
to suit the convenience of the consignee in 
paying did not affect the transaction as in- 
terstate commerce; American Exp. Co. v. 
Kentucky, 206 U. S. 139, 27 Sup. Ct. 609, 51 
L. Ed. 993; State v. Intoxicating Liquors, 
101 Me. 430, 64 Atl. 812. In State v. Holley- 
man, 55 S. C. 207, 31 S. E. 362, 33 S. E. 366, 
45 L. R, A. 567, before the United States 
Supreme Court decisions, it was held that 
liquor received in another state and taken 
to its destination in a buggy did not “arrive” 
until both buggy and liquor arrived with 
the purchaser at his home in the state. 
Cases which held otherwise, decided prior 
to the United States Supreme Court deci- 
sions and of course overruled by them, are 
In re Langford, 57 Fed. 570; Southern Exp. 
Co. v. State, 114 Ga. 226, 39 S. E. S99; State 
v. Intoxicating Liquors, 95 Me. 140, 49 Atl. 
670; State v. Intoxicating Liquors, 96 Me. 
415, 52 Atl. 911. An article in 22 Green 
Bag 10, on “Liquor in Interstate Relations” 


suggests that, to give effect to state laws, 
congress may either repeal all legislation 
recognizing liquors as the subject of inter- 
state commerce, or explicitly recognize that, 
for the purpose of giving effect to state pro- 
hibitory legislation, they are not to be re- 
garded as such. 

State Action Held Invalid. Any “stateleg- 
islation which seeks to impose a direct bur- 
den upon interstate commerce, or to inter- 
fere directly with its freedom does encroach 
upon tlie exclusive power of congress”; Rae 
v. Loan & Guaranty Co., 176 U. S. 12G, 20 
Sup. Ct. 341, 44 L. Ed. 398; Lindsay & T. 
Co. v. Mullen, 176 U. S. 147, 20 Sup. Ct 
325, 44 L. Ed. 400; quoting Wabash, St. L. 
& P. R. Co. v. Illinois, 118 U. S. 557, 7 Sup. 
Ct. 4, 30 L. Ed. 244, where it was held that 
a long and short haul clause in a state stat- 
ute was invalid as applied to interstate com- 
merce. The following are invalid: A state 
statute requiring carriers by water to give 
all persons, without distinction of race or 
color, equal rights and privileges in all 
parts of the vessel, it being in effect a reg- 
ulation of conduct through the entire voy- 
ago while assuming to regulate it while 
passing through the state; Ilall v. De Cuir, 
95 U. S. 485, 24 L. Ed. 547 (but not one which 
only applies to passengers carried within the 
state; Louisville R. Co. v. Mississippi, 133 
U. S. 587, 10 Sup. Ct. 348, 33 L. Ed. 784) ; or 
any penal statute w T hich interferes with 
commerce; Minnesota v. Barber, 136 U. S. 
313, 10 Sup. Ct. S62, 34 L. Ed. 455; as an 
act requiring the license of a pedlar of tea, 
the growth of a foreign country. A statute 
is invalid which under pretense of protecting 
the public health imposes a direct burden 
on interstate commerce; Com. v. Moore, 214 
Mass. 19, 100 N. E. 1071; and so is a stat- 
ute, ostensibly a license tax, but in fact a 
regulation of commerce; Voight v. Wright, 
141 U. S. 62, 11 Sup. Ct. 855, 35 L. Ed. 638 
(where the provision that flour brought into 
a state and offered for sale should be re- 
view r ed and have the Virginia inspection 
mark on it, was held discriminating and un- 
constitutional, such inspection not being re- 
quired for flour manufactured in the state); 
Brimmer v. Rebman, 138 U. S. 78, 11 Sup. 
Ct. 213, 34 L. Ed. 862 (where there was a 
license tax on the sale of western meat, 
accompanied by burdensome regulations not 
imposed on the sale of meat produced in 
the state); and a license tax on photogra- 
phers, etc., does not affect the shipment from 
a corporation in another state of pictures 
and frames to be put together and delivered 
by its agent, who is free from license tax; 
Caldwell v. North Carolina, 1S7 U. S. 622, 23 
Sup. Ct. 229, 47 L. Ed. 336. 

A state statute penalizing shipments of 
liquor C. O. D. and making the place of 
delivery the place of sale is invalid; Adams 
Express Co. v. Kentucky, 206 U. S. 129, 27 
Sup. Ct 606, 51 L. Ed. 087. Liquor is a 
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recognized article of commerce and a state 
law denying the right to sehd it from one 
state to another is unconstitutional; Vance 
v. Vandercook Co. f 170 U. S. 438, 18 8up. 
Ct. G74, 41 1 L. Ed. 1100, followed iu Adams 
Express Co. v. Kentucky, 214 U. 8. 218, 20 
8 up. Ct. G33, 53 L. Ed. 072; Louisville & N. 
It. Co. v. Brewing Co., 223 U. 8. 70, 32 8up. 
Ct. ISO, 56 L. Ed. 355; in both wkick cascs it 
is also held tliat transportation is not com- 
pleted until delivery to the consignec, and 
under the Wilson Act {q. v.) It is not subjeet 
to regulation under state laws until such de- 
livery. See supra. 

A burden imposed upon interstate com- 
merce cannot be sustained simply because 
the statute imposing it applies to the people 
of all the states, including the enacting one; 
Minnesota v. Barber, 136 U. S. 313, 10 Sup. 
Ct. SG2, 34 L. Ed. 455, where a statute re- 
quiring Inspection within tweuty-four liours 
before slaughtering of all animals killed for 
food, was held unconstitutional. 

While a state may confer power on an 
administrative agency to make reasonable 
reguiations as to the place, time and man- 
uer of the delivery of mercliandise, any regu- 
lation whlch directly burdens interstate com- 
merce is a regulation thereof and uneoustitu- 
tional; McNeill v. It. Co., 202 U. S. 543, 2G 
Sup. Ct. 722, 50 L. Ed. 1142, where the regu- 
lation was an order requiring a railroad com- 
pany to deliver cars from anotlier state to 
the consignee on a private siding beyond 
its own right of way; but where congress 
a£d the interstate commerce commission 
have not acted, the state may compel a rail- 
road company to give equal switching facili- 
ties to all customers, even if affecting cars 
to be used in interstate commerce; Missouri 
Pac. B. Co. v. Mills Co., 211 U. S. 612, 29 
Sup. Ct. 214, 53 L. Ed. 352. 

Otker cases of invalid state action were: 
Asscssment by a state for taxation of prop- 
erty in original paekages before incorpora- 
tion into the mass of property; May v. New 
Orleaus, 178 U. S. 49G, 20 Sup. Ct 97G, 44 
L. Ed. 1165; and taxation of tea imported 
from a foreign country, and stored in a 
government warekouse in the original un- 
broken paekage; Siegfried v. Raymond, 190 
111. 424, 60 N. E. S6S. 

A state has no power to interfere with an 
interstate commerce train if tliereby a di- 
rect burden is imposed upon interstate com- 
merce, as by a police regulation requiring 
the stoppage of a train at certain stations; 
Mississippl R. Com. v. R. Co., 203 U. S. 335, 
27 Sup. Ct. 90, 51 L. Ed. 209; Cleveland, C. 
C. & St. L. Ry. Co. v. Illinois, 177 U. S. 514, 
20 Sup. Ct. 722, 44 L. Ed. SG8; or regula- 
tions of master and servant, applicable to 
those actually engaged in the operation of 
interstate commerce after congress had act- 
ed upon the subjcct; Atlantic Coast Llne R. 
Co. v. Wharton, 207 U. S. 32S, 28 Sup. Ct 
121, 52 L. Ed. 230; Johnson v. Southern Co., 


196 U. S. 1, 25 Sup. Ct. 15$, 49 L. Ed. 3G3; 
Scklemmer v. R. Co. f 205 U. 8. 1, 27 Sup. Ct. 
407, 51 L. Ed. 6S1. 

The Minnesota Rate Cases, 230 U. S. 352, 
33 Sup. Ct 729, 57 L. Ed. 1511, have beeu 
reported since this title was prepared. It 
might be cited as an authority conürming 
almost every legal proposition above stated 
as establisked by the authoritles, and the 
opinion of the court by Mr. Justice Ilughes 
may be referred to as a thorough and ex- 
haustive discussion of the whole subject of 
interstate commerce. 

Tlie special point decided arose out of the 
contention that, even admitting that the 
rates prescribed by the state were reasona- 
ble, as a regulation of intrastate commerce, 
as applied to cities on the state’s boundary 
or to places within competitive districts 
erosscd by the state line, nevcrtheless the 
rates disturbed the rclation previously exist- 
ing between interstate and intrastate rates, 
thus imposing a direct burden upon inter- 
state commerce and creating discriiuinations 
as against localities in other states. In re- 
ply to this contention, it was lield that the 
authority of the state to preseribe reasonable 
ckarges for intrastate transportation is state- 
wide, unless limited by the exercise of the 
constitutional power of congress, which is 
not confiued to a part of the state, but ex- 
tends throughout its limits — to cities adja- 
cent to its boundaries as well as to those in 
the interior; and a restriction of the authori- 
ty of the state must be by virtue of tlie ac- 
tual exereise of the federal control and not 
by reason of a dormant fcderal power tliat 
has not been exerted. 

See I XTEJRSTATE COMMERCE COMMISSIOX‘, 
CONSTITUTION OF UNITrD STATES. 

COMMERCE CLAUSE. See Commebce; 
Uriginal Package ; Constitution of tüe 
United States. 

COMMERCE COURT. See United States 
Coukts. 

COMMERCE, DEPARTMENT OF. See 

Departments. 

COMMERCIA BELLI. Agreeraents enter- 
ed iuto by belligcrcnts, eithor in time of 
peace to take effect in the evcnt of war, or 
duriug the war Itself, by which arrangemeut 
is made for non-hostile intercourse. Tliey 
may take the form of armistices, truces, 
capitulations, cartels, passports, safe-con- 
ducts, safeguards. 1 Kent 159; 2 Opp. 274. 
See separate titles. 

Contracts between citizens of one belliger- 
ent and those of another, or hetweeu citi- 
zens of onc belligerent and tlie other belliger- 
ent. They may take the form of ransom 
bills ( q . t\), bills of exchange drawn by pris- 
oners of war, or receipts for requisitions. 1 
Kent 104. 

COMMERCIAL AGENCY. A person, firm, 
or corporation eugaged in the business of 
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colleeting information as to the financial 
standing, ability, and credit of persons en- 
gaged in business and reporting the same 
to subscribers or to customers applying aud 
paying therefor. “They have becorne vast 
and extensive factors in modern commercial 
transactions for furnishing information to 
retail jobbers as well as to wholesale mer- 
chants. The courts are bound to know judi- 
cially that no vendor of goods at wholesale 
can be rcgarded as a prudent business man 
if he sells to a retail dealer, upon a credit, 
without first informing himseif throngh 
these mediums of information of the finan- 
cial standing of the customer, and the credit 
to which he is fairly entitled Furry v. 
O’Connor, I Ind. App. 573, 28 N. E. 103. See 
also Eaton, Cole & Burnham Co. v. Avery, 
83 N. Y. 31. 38 Am' Rep. 3S9; Holmes v. 
Flarrington, 20 Mo. App. G61. 

Hoic far tlie agency may contract against 
its otcn ncgligence. An exception is made 
to some extent in favor of sueh agencies to 
the rule against stipuiations by a person 
against liability for his own negligence. 
The agency usually contracts that their 
agents shall be considered as the agents of 
their patrons, and that they shall not be 
liable for the negligence of their agents. 
Where in an action upon such a eontract 
the plaintiff contended that under it the 
agency was protected only against gross 
and not against ordinarv negligenee, it was 
held otherwise; Duncàn v. Dun, 7 W. N. C. 
(Pa.) 246, Fed. Cas. No. 4,134. 

Under a contract that the actual correct- 
ness of the information was in no manner 
guaranteed, the agency was not liabie for 
loss occasioned to a subscriber by the wilful 
and fraudulent act of a sub-agent in furnish- 
ing false information ; Dun v. Bank, 58 Fed. 
174, 7 C. C. A. 152, 23 L. R. A. 687, reversing 
City Nat. Bank v. Dun, 51 Fed. 160. Where 
the inquiry was made concerning a grocer 
and the agency reported concerning the 
wrong person, who had the same name and 
was a grocer and saloon keeper, the plaintiif 
could not reeover from the ageney the value 
of goods sold on the strength of the report, 
the evidence being held to show that there 
was not such gross negligence as would 
render the ageney liable; Xiques v. Brad- 
street Co., 70 Hun 334, 24 N. Y. Supp. 4S; 
but such a contract does not protect the 
ageney from an error made in the publica- 
tion of its books of reference giving the 
finaneial responsibility of merehants and 
others, and upon which a subseriber of the 
ageney relied in selling goods and suffered 
a loss, and in such ease it is unnecessary to 
thus establish the insolvency of the purehas- 
er by suit before suing the agency; Crew v. 
Bradstreet Co., 134 Pa. 161, 19 Atl. 500, 7 
L. R. A. 661, 19 Am. St. Rep. 681. 

Whcn reports are privileged and when 
libellous. Sueh an agency is a lawful busi- 
ness when lawfully conducted, but is not 


exempt from lxability for false and defama- 
tory publications when other citizens would 
not be exempt. Its communications to a per- 
son interested in the information are privi- 
leged even if false, if made in good faith 
and without malice, but if communicated to 
its subscribers generally they are not privi- 
leged; Bradstreet Co. v. Gill, 72 Tex. 115, 9 
S. W. 753, 2 L. R. A. 405, 13 Am. St. Rep. 
768; Kingsbury v. Bradstreet Co., 116 N. Y. 
211, 22 N. E. 365; Woodruff v. Bradstreet 
Co., 116 N. Y. 217, 22 N. E. 354, 5 L. R. A. 
555; Pollasky v. Minchener, 81 Mich. 280, 
46 N. W. 5, 9 L. R. A. 102, 21 Am. St. Rep. 
516; Mitchell v. Bradstreet Co., 116 Mo. 226, 
22 S. W. 358, 724, 20 L. R. A. 138, 38 Am. 
St. Rep. 592 ; State v. Lonsdale, 48 Wis. 348, 
4 N. W. 390; Trussell v. Scarlett, 18 Fed. 
214; King v. Patterson, 49 N. J. L. 417, 9 
Atl. 705, 60 Am. Rep. 622; Erber v. R. G. 
Dun & Co., 4 McCrary 160, 12 Fed. 526; 
Johnson v. Bradstreet Co., 77 Ga. 172, 4 Am. 
St. Rep. 77. See also 3 Montreal, Q. B. 83; 
18 Can. S. C. 222. The contract of the agen- 
cy to fuimish information to all its subscrib- 
ers, including those who liave no special in- 
terest in it, is no defenee to an action for 
libel; King v. Patterson, 49 N. J. L. 417, 9 
Atl. 705, G0 Am. Rep. 622; nor was the fact 
that the information was given by printed 
signs of which each subscriber had the key; 
Sundei'lin v. Bradstreet, 46 N. Y. 1SS, 7 Am. 
Rep. 322; the matter is privileged if com- 
municated to the proper person by a clerk 
or agent as well as by the proprietor of the 
ageney; King v. Patterson, 49 N. J. L. 417, 
9 Atl. 705, 60 Am. Rep. 622; Erber v. R. G. 
Dun & Co., 12 Fed. 526; (but see Beardsley 
v. Tappan, 5 Blatehf. 497, Fed. Cas. No. 
1,1S9, and Tappan v. Beardsley, 10 Wall. 
427, 19 L. Ed. 974, criticised in the two cases 
just cited ;) or if speeially reported upon prop- 
er occasion to subscribers having speeial in- 
terest in them, though not applied for hy such 
subscribers; Locke v. Bradstreet Co., 22 Fed. 
771; but if a subscriber apply for special 
information from the agency, a false de- 
nunciation of the person inquired about, 
coupled with the report, is actiouable; Brown 
v. Durhain, 3 Tex. Civ. App. 244, 22 S. W. 
868 . So also are statements at first privileg- 
ed but repeated and persisted in when known 
to be false, or, if otherwise privileged, made 
maliciously; Erber v. R. G. Duu & Co., 12 
Fed. 526; or if made recklessly and without 
due care and caution in making inquiry; 
Locke v. Bradstreet Co., 22 Fed. 771; Bi*ad- 
street Co. v. Gill, 72 Tex. 115, 9 S. W. 753, 2 
L. R. A. 405, 13 Am. St. Rep. 768; Lowry 
v. Vedder, 40 Minn. 475, 42 N. W. 542. 

The publication and circulation to sub- 
scribers in daily reports of tlie execution of 
a chattel mortgage was not libellous; New- 
bold v. J. M. Bi'adstreet & Son, 57 Md. 38, 
40 Am. Rep. 426; contra, King v. Patterson, 
49 N. J. L. 417, 9 Atl. 705, 60 Am. Rep. G22; 
nor was that of a copy of a judgment, with 
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a note tbat the judgment was pald the same 
day; 8 Ir. Itep. 349; but in a similar case 
when the judgment was so paid, but it was 
not so stated, thò publication was held libel- 
lous ; 1G Ir. Rep. C. L. 298; and so also is a 
false publication of a trader that a judgment 
had been rendered ; 22 Q. B. 134. And where 
the action was for publishing that a judg- 
ment had been rendered when only a verdict 
had been returned, it was held proper to ask 
a witness to the effeet of sucli statement, 
whether if he had known the actual fact 
his conduct would liave been the same; Iles- 
sel v. Bradstreet Co., 141 Pa. 501, 21 Atl. 
G59. 

The burden of proof is upon the agency 
to show priviloge prima facic , and aft(‘r its 
charactcr is estahlished the burden is on 
the plaintiff to show malice; Erber v. R. G. 
Dun & Co., 12 Fed. 52G; Ormsby v. Douglass, 
37 N. Y. 477; and it is matter of law for 
the court to determine whether the matter 
published is libellous pcr se; Woodruff v. 
Bradstreet Co., 35 Ilun (N. Y.) 1G. 

An aetion for libel may be brought by a 
person whose name is published in a book 
containing a list of delinqueut debtors, dis- 
tributed to subseribers, manifestly for coerc- 
ing the payment of claims, who is denied 
credit because of such publication, or by one 
to whom a letter is sent in an envelope on 
which is printed the name of an association 
and a statement that it is an organization 
for the purpose of collecting bad debts; 
Muetze v. Tuteur, 77 Wis. 23G, 46 N. W. 123, 
9 L. R. A. S6, 20 Am. St. Rep. 115. 

A report of a mcrcantile agency, alleging 
that plaintiff had made a general assign- 
rnent for the benefit of creditors, is not privi- 
leged, where it appears that plaintiff had 
assigned only to secure the endorscment of 
a note; Dougiass v. Daisley, 114 Fed. G2S, 
52 C. C. A. 324. 57 L. R. A.* 475; but if the 
mistake could not have been avoided by rea- 
sonable care, tlie report is privileged, but if 
it was the result of carelessness, the privi- 
lege is lost; id. Communications though 
made in good faith by a commercial ngency 
to a subscriber containing defamatory state- 
ments of plaintiff’s character, are not privi- 
leged; [190S] A. C. 390. A complaint that a 
mercantile agency report alleging that plain- 
tiff’s account with the bank was “not class- 
ed as an eutirely desirable one,” and averred 
to be false and malicious, was held good on 
demurrer; Mower-Hobart Co. v. R. G. Dun 
& Co., 131 Fed. 812. 

Effect of fraudulcnt rcprcscntations by 
vendec to agcncy upon vendor icho rclics up - 
on thcm. An action for deceit will lie 
against persons or corporations making false 
representations of pecunlary responsibility 
to an agency in order to obti\in credit and 
defraud those who may rely upon the re- 
ports; Carroll Exchange Bank v. Bank, 50 
Mo. App. 94 ; Eaton, Cole & Burnham Co. v. 
Avery, 83 N. Y. 31, 3S Am. Rep. 389; Tindle 
Bouv.—35 


v. Birkett, 171 N. Y. 520, G4 N. E. 210, S9 
Am. St. Rep. 822, reversing 57 App. Div. 450, 
G7 N. Y. Supp. 1017; Eaton, Cole & Burnham 
Co. v. Avery, 18 Ilun (N. Y.l 4-1; in such 
action the statements falsely made to the 
agency are admissible, if rdicd on by the 
vendee; Furry v. O’Connor, 1 Ind. App. 573, 
2S N. E. 103; or if approved by him after 
being written out by the agency, but not if 
not known to the vendor until after the sale; 
Robinson v. Levi, S1 Ala. 134, 1 South. 551; 
Mooney v. Davis, 75 Mich. 1SS, 42 N. W. sn*j, 
13 Am. St. Rep. 425. A contract for the sale 
of goods to the person making such repre- 
sentations, who proves to be insolvent at the 
tiine of making them *and of tlie sale, may 
be roseinded and possession of the goods re- 
covered; Mooney v. Davls, 75 Mich. 1SS. 42 
N. W. S02, 13 Am. St. Rep. 425; C’ook v. llar- 
rington, 31 Mo. App. 199; Ilinchman v. 
Weeks, S5 .5Iicb. 535, 4S N. W. 790; Lindauer 
v. Ilay, G1 Ia. GG7, 17 N. W. 9S; Gainesville 
Nat. Bank v. Bamberger, 77 Tex. 4S, 13 S. W. 
959, 19 Am. St. Rep. 73S; In re Epsteln, 109 
Fed. S74; it is enoucli if he had not reason- 
able grounds for believing them to be true; 
In re Roalswick, 110 Fed. 639; but whcre 
there were no representations otlier tlian 
those obtained by the agoncy from thc scller, 
a fraudulcnt intent on the part of the ven- 
dee to use the agency as an instniment of 
fraud must be clearly shown; Victor v. Ilen- 
lien, 33 Hun (N. Y.) 549; Dieckerhoff v. 
Brown (Md.) 2 Atl. 723; Macullar v. Mc- 
Kinley, 99 N. Y. 353, 2 N. E. 9. The vendor 
may show that he rcfused to make the sale 
until he reeeived the report of the agency, 
and the agent may show his Lmsiness meth- 
ods; Ilinehman v. Weeks, S5 Mich. 535, 4S 
N. W. 790. The right to rescind the sale is 
not affected by a refusal of the vendee to 
give further statements of his condition, as 
the original one is presumed to continue if 
not recalled by the agency; Clafiin v. Flack, 
13 N. Y. Supp. 269 ; but if the vcndee has 
made subsequcnt reports showing an impair- 
ed responsibility, the vendor must take all 
the reports into eonslderation, nnd not only 
on the original one; but the vendee is not 
required to make suhsoquont reports unless 
lie aetually beeomes insolvent or knows that 
lie will soon be; Cortland Mfg. Co. v. Platt, 
S3 Micli. 419, 47 N. W. 330; reports made 
six weeks before the sale may be relied on; 
20 Mo. App. 173; but not those made from 
five to seven months before; Zueker v. Kar- 
peles, SS Mieh. 413, 50 N. W. 373; Macullar 
v. McKinley, 99 N. Y. 353, 2 N. E. 9. A 
financial statement to a coinmercial ageuoy 
is a continuing represcntation for a reason- 
able time that the facts therein stated are 
Irue; In re Kyte, 174 Fed. SG7. 

Ucno affected by thc statutc of frauds. 
With respect to the liability of the agency 
for representations not made in writing wlien 
the liability was conlested, on the ground 
that the contract was within the statute of 
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frauds, there is not a satisfactory result to 
be fouud in decisions; but it has been held 
tliat the action was upon the original con- 
tract with the customer, which was by no 
statute required to be written ; TJ. C. 39 Q. 
B. 551; (reversed on other points and doubt- 
ed on this ; 1 Ont. App. 153;) and also that 
the action was sustainable on the original 
contract to furnish accurate statements, in 
response to inquiry respècting any persons; 
Sprague v. Dun, 12 Phila. (Pa.) 310. 

No remedy in cquity against publication. 
An injunction will not be granted to restraiu 
the agency from the publication of rnatter 
injurious to the standing of the plaintiff, 
there being no jurisdiction in equity unless 
there is a breach of trustor or contract in- 
volved; Raymond v. Russell, 143 Mass. 295, 
9 N. E. 544, 58 Am. Rep. 137 ; Burwell v. 
Jackson, 9 N. Y. 544. 

See Libel; Privileged Communication. 

COMMERCIAL COURT. A name com- 
monly applied in English practice to the 
trial of commercial causes in London and 
Liverpool before judges of the High Court. 
It is said to be “a mere piece of convenieuce 
in the arrangement of business”; [1S95] 2 
Ch. 491. 

COMMERCIAL LAW. A phrase employed 
to denote those branches of the law which 
relate to the rights of property and rela- 
tions of persons engaged in commerce. 

Thls terru denotes more than the phrase "mari- 
time law,” which is sometimes used as synonymous, 
but which more strictly relates to shipping and its 
incidents. 

As the subjects with which commercial law, even 
as administered in any one country, has'to deal are 
dispersed throughout the globe, it results that com- 
mercial iaw is less local and more cosmopolitan in 
its character than any other great branch of mu- 
nlcipal law ; and the peculiar genius of the common 
law, in adapting recognized principles of right to 
new and ever-varying combinations of facts, has 
here found a field where its excellence has been 
most clearly shown. The various systems of com- 
mercial law have been well contrasted by Leone 
Levi in his collection entitled “Commercial Law, 
its Principles and Administration, or the Mercan- 
tile Law of Great Britain compared with the Codes 
and Laws of Commerce of all the Important Mer- 
cantile Countries of the Modern World, and with 
the Institutes of Justinian London, 1850-52 ; a 
work of great interest both as a contribution to the 
project of a mercantile code and as a manual of 
present use. 

As to tke rule in the federal courts, see 
Swift v. Tyson, 16 Pet. (U. S.) 1, 10 L. Ed. 
865; Carpenter v. Ins. Co., 16 Pet. (U. S.) 
511, 10 L Ed. 1044; Burgess v. Seliginan, 
107 U. S. 33, 2 Sup. Ct. 10, 27 L. Ed. 359, 
where Bradley, J., says, “Where the law has 
not been settled, it is the right and duty of 
the federal courts to exercise their own 
judgment, as they also always do in refer- 
ence to the doctrines of commercial law.” 
See United States Courts. 

COMMERCIAL PAPER. Negotiable pa- 
per given in due course of business, whether 
the element of negotiability be given it by 
tlie law merchant or by statute. In re Sykes, 


5 Biss. 113, Fed. Cas. No. 13,708. See Nego- 
tiable Instruments. 

COMMERCIAL TRAVELLER. A travel- 

ling salesman who simply exhibits samples 
of goods kept for sale by his principal, and 
takes orders from purchasers for suck goods, 
which goods are afterwards to be delivered 
by the principal to the purchasers, and pay- 
ment for the goods is to be made by the pur- 
chaser to tke principal on such delivery. 
City of Kansas v. Collins, 34 Kan. 436, 8 
Pac. 865; State v. Miller, 93 N. C. 511, 53 
Am. Rep. 469. An order solicited by and 
given to such salesman does not constitute 
a sale, either absolute or conditioual, of the 
goods ordered, but is a mere proposal, to be 
accepted or not, as the principal may see fit; 
McKindly v. Dunham, 55 Wis. 515, 13 N. W. 
4S5, 42 Am. Rep. 740; Clark v. Smith, 88 
111. 298. 

An agent who sells by sample and on cred- 
it, and is not intrusted with the possession 
of the goods to be sold, has no implied au- 
thority to receive payment, and payment to 
him will not discharge the purchaser; But- 
ler v. Dorman, 68 Mo. 302, 30 Am. Rep. 795; 
Law v. Stokes, 32 N. J. L. 250, 90 Am. Dec. 
655 ; Seiple v. Irwin, 30 Pa. 513; Kornemann 
v. Monaghan, 24 Mich. 36. 

Even if he has power to collect accounts, 
receiving checks payable to his principal, no 
authority to endorse such checks will be im- 
plied; Jackson v. Bank, 92 Tenn. 154, 20 S. 
W. 802, 18 L. R. A. 663, 36 Am. St. Rep. 81; 
nor authority to bind his principals on a 
contract for advertising his business in a 
newspaper; Tarpey v. Bemheimer, 16 N. Y. 
Supp. 870. 

. It has been keld that possession of the 
goods by a commercial traveller who sells 
them is evidence of authority to collect there- 
for; Bailey v. Pardridge, 134 111. 188, 27 N. 
E. 89; John Hutchinson Mfg. Co. v. Henry, 
44 Mo. App. 263; Cross v. Haskins, 13 Vt 
536. 

Where a drummer sold his samples and 
converted tlie proceeds, it was held, in the 
absence of evidence of the custom or usage 
of the drummers disposition of samples, 
that the principals were not bound by the 
sale; Kohn v. Washer, 64 Tex. 131, 53 Am. 
Rep. 745; but where such sale is ratified, 
the payment to the agent is ratified also; 
Bailey v. Pardridge, 134 111. 188, 27 N. E. 
89. 

Tke drummer may hire a carriage upon 
the credit of his principals if necessary; 
Bentley v. Doggett, 51 Wis. 224, 8 N. W. 155, 
37 Am. Rep. 827 ; Huntley v. Mathias, 90 N. 
C. 101, 47 Am. Rep. 516, where the princi- 
pals were held liable for the drummer’s tort 
in overdriving a horse. 

C 0 M M ISSAR 1 A LEX. A principle of the 
Roman la\v relative to the forfeiture of con- 
tracts. It is not unusual to restrict a sale 
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upon credit, by a clause in tbe agreemcnt 
that if the buyer should fail to make (lue 
payment the seller might rescind the sale. 
In the meantime, however, the property was 
the buyer’s and at his risk. A debtor and 
liis pledgee miglit also agrce that if thc debt* 
or did not pay at the day fixed, the pledge 
should become the absolute property of the 
creditor. 2 Kent 5Sf>. Tliis was abolished 
by a law of Constantine. Cod. 8. 35. 3. 

C 0 M MISSA R Y. An officer whose prineipal 
duties are to supply an army, or some por- 
tion thereof, with provisions. 

The subsistence department of the army sball con- 
slst of one commissary-general of subslstence, wlth 
the rank of brigadier-general; two asslstant com- 
mlssaries-general of subsistence, wlth the rank of 
lleutcnant-colonel of cavalry ; eight commlssarles 
of subsistence, with the rank of major of cavalry; 
and sixteen commissaries of subsistence, with the 
rank of captain of cavalry. U. S. Rev. Stat. § 1140. 
Thelr duties are Uefined In the followlng sectlons. 

An official to whom the bishop of a dloecse 
sometimes delegated jurisdiction in his Con- 
sistory Court over certain parts of the dio- 
cese. 1 IIolds,w. Hist. L. 3G9. 

C 0 M M ISS1 0 N (Lat. commissioj from cowi- 
mittere , to intrust to). 

An undertaking without reward to do 
something for another, with respect to a 
thiug bailed. Rutherforth, Inst. 103. 

A body of persons authorized to act in a 
ccrtain matter. 5 B. & C. S50. 

The act of perpetrating an offence. 

An instrument issued by a court of justice, 
or other competent tribunal, to authorize a 
person to take depositions, or do any other 
act by authority of such court or tribunal, 
is called a commission. 

Letters-patent granted by the government, 
under the public seal, to a person appointed 
to an office, giving him authority to perform 
the duties of his office. The commission is 
not the appointment, but only evidence of 
it, and, as soon as it is signed and sealcd, 
vests the office in the appointce. Marbury v. 
Madison, 1 Cra. (U. S.) 137, 2 L. Ed. 60; State 
v. Billy, 2 N. & McC. (S. C.) 357. See Talbot 
v. Simpson, 1 Pet. C. C. 191, Fed. Cas. No. 
13,730; U. S. v. Vinton, 2 Sumn. 299, Fed. 
Cas. No. 1G,G24; Scofield v. Lounsbury, 8 
Conn. 109. In tliis sense it is mueh used in 
Great Britain; the great seal is sometimes 
placed in commission by the crown in the 
hands of one or more persons; judges assign- 
ed to certain duties are appointed thereto 
by commission; the royal assent to bills in 
parliament is usually given by commissioners 
appointed for the purpose. 

In Common Law. A sum allowed, usually 
a certain per cent. upon the value of the 
property involved, as compensation to a serv- 
ant or agent for services performed. See 
Commissions. 

C0MMISS10N GOVERNMENT. A method 
of municipal government in which the legis- 


lative power is in the hands of a few per- 
sons. 

Constltutional provisions dividing govern- 
ment into legislative, executive and judicial 
departments are lield to apply to state and 
not to loeal govcrnments, and not to affejt a 
law providing a commission plan of city gov- 
ernmcnt; State v. Ure, 91 Neb. 31, 135 N. 
\V. 224. The legislature has the power to 
allow the electors of all cities in the sanie 
class to adopt or reject thc commission plan 
of government; id.; such metliod is con^ti- 
tutional; State v. City of Mankato, 117 Minn. 
458, 13G N. W. 2G4, 41 L. R. A. (X. S.) 111. 

An act authorizing certain citics to adopt 
tliis form of goverument only becomes ef- 
fective in cities wliich may adopt it by vote, 
and does not violate state constitutions pru- 
bihiting special or local legislation in mat- 
ters affecting the incorporation of citics, etc.; 
People v. Edmands, 252 111. 108, 9G N. E. 914. 

An act authorizing the govemiuent of cer- 
tain cities hy commission at their option is 
not violative of the constitution as an unwar- 
ranted delegation of legislative power; State 
v. Tausic-k, G4 Wash. 09, 110 Pac. 051, 35 L. 

R. A. (N. S.) 802; Eckerson v. Des Moiues, 
137 Ia. 452, 115 N. W. 177; City of Jack- 
son v. State (Miss.) 59 South. 873. To the 
same effect, Bryan v. Voss, 143 Ky. 422, 130 

S. W. SS4. 

COMMISSION MERCHANT. As this term 
is used, it is synonymous with the legal term 
“factor,” and means one who receives goods, 
cliattels, or merchandise, for sale, exchange, 
or other disposition, and who is to reeeive a 
compensation for liis services, to be paid by 
the owner or derived from tlie sale of the 
goods. Perkins v. State, 50 Ala. 154. See 
Agency; Factors. 

C0MMISSI0N 0 F ASSIZE. In English 
Practice. A commission which formerly is- 
sued from the king, appointing certain per- 
sons as commissioners or judges of assize 
to hold the assizes in association witli dis- 
creet knights during those years in which 
the justices in eyre did not corne. 

Other commissions were added to tliis, 
which has finally fallen into completc dis- 
use. See Courts of àssize and Nisi Prius. 

C0MMISSI0N 0 F LUNACY. A writ is- 
sued out of ehancery, or such court as may 
havc jurisdiction of the cas^, diivcted to a 
propcr officor, to inquire whether a person 
nained thereiu is a lunatic or not 1 Bou- 
vicr, Inst. n. 3S2. 

C0MMISSI0N 0 F REBELLI0N. \n Eng- 
lish Law. A writ formerly issued out of 
chancery to compel an attendance. It was 
abolished by the order of August S, 1841. 

C0MMISSI0NED 0FFICER. A person In 
tlie United States military service of or above 
the rank of second lieutenaut Davis, MtL 
L. 26. 
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C0MMISS10NER. See Commission. 

COMMISSIONER OF PATENTS. The ti- 

tle given by law to tlie head of the patent 
office. Prior to 1836 tlie business of that of- 
fice was under the immediate charge of a 
clerk in the state department, who was gen- 
erally known as the superintendent of the 
patent office. He performed substantially 
the same duties which afterwards devolved 
upon the commissioner, except that he was 
not required to decide upon the patentability 
of any contrivance for which a patent was 
sought, inasmuch as the system of examina- 
tions had not then been introduced and the 
applicant was permitted to take out his pat- 
ent at his own risk. 

ITnder the existing acts he hears appeals 
from the examiners in chief, and an appeal 
lies from his decision in interference cases 
to the Court of Appeals. Act of Feb. 9, 1893. 
See Patents ; Patent Office, Examinees in. 

COMMISSIONER, UNITED STATES. An 

ofiicer appointed by the United States Dis- 
trict Court in each district, in place of Com- 
missioners of the Circuit Court. The court 
may appoint such number and in such dis- 
tricts as it deems best. They hold for four 
years, subject to removal by the court. No 
person can be both a District Court clerk (or 
deputy) and commissioner without the ap- 
proval of the Attorney-General. Act of May 
28, 1896. A commissioner in proceedings un- 
der R. S. § 1014, does not hold a “court”; 
Todd v. U. S., 15S U. S. 27S, 15 Sup. Ct. SS9, 
39 D. Ed. 9S2; and he is in no constitutional 
sense a judge; Rice v. Ames, 1S0 U. S. 371, 
37S, 21 Sup. Ct. 406, 45 L. Ed. 577. He is a 
mere ministerial officer, who while acting as 
a committing magistrate in such proceedings 
exercises duties which are judicial in char- 
acter; U. S. v. Jones, 134 U. S. 483, 10 Sup. 
Ct. 615, 33 L. Ed. 1007; U. S. v. Ewing, 140 
U. S. 142, 11 Sup. Ct. 743, 35 L. Ed. 3SS; 
hut he cannot punish for contempt commit- 
ted in his presence; Ex parte Perkins, 29 
Fed. 900; In re Mason, 43 Fed. 510. 

C0MMISSI0NER 0F W00DS AND F0R- 
ESTS. An officer created by act of parlia- 
ment of 1817, tQ whom was transferred the 
jurisdiction of the chief justices of the for- 
est Inderwick, The King’s Peace. 

C0MMISSI0NERS OF BAIL. Officers ap- 
pointed by some courts to take recognizances 
of bail in civil cases. 

C0MMISSI0NERS 0F DEEDS. Officers 
appointed by the govemors of many of the 
states, resident in another state or territory, 
empowered to take acknowledgments, admin- 
ister oaths, etc., to be used in the state from 
which they derive their appointment. They 
have, for the most part, all the powers of a 
notary public, except that of protesting nego- 
tiable paper. Rap. & Lawr. Law Dict. 

C0MMISSI0NERS 0F HIGHWAYS. Of- 


ficers having certain powers and duties con- 
ccrning the highway, within the limits of 
thcir jurisdiction. They are usually three 
in number. In some of the states they are 
county oflicers, and their jurisdiction is co- 
extensive with the county. In others, as in 
New York, Michigan, Illinois, and Wisconsin, 
they are town or township oflicers. They 
have power to establish, alter, and vacate 
highways; and it is their duty to cause them 
to be kept in repair. 

C0MMISSI0NERS OF SEWERS. A court 
of record of special jurisdiction in England. 

It was a temporary tribunal, erected by 
virtue of a commission under the great seal, 
which formerly was granted pro re natâ at 
the pleasure of the crown, but afterwards at 
the discretion and nomination of the lord 
ehancellor, lord treasurer, and chief justices, 
pursuant to the statute of sewers. 23 Hen. 
VIII. c. 5. 

Its jurisdiction was to overlook the re- 
pairs of the l^anks and walls of the sea-coast 
and navigable rivers and the ^streams com- 
municating therewith, and was confined to 
sueh county or particular district as the com- 
missiou should expressly name. The com- 
missioners might take order for the removal 
of any anuoyances or the safeguard and 
conservation of the sewers within their eom- 
mission, either according to the laws and 
customs of Romney Marsh, or otherwise, at 
their own discretion. They were also to as- 
sess and collect taxes for such repairs and 
for the expenses of the commission. They 
might proceed with the aid of a jury or up- 
on their own view; 3 Bla. Com. 73; Crabb, 
Hist. E. L. 469. 

C0MMISSI0NS. Compensation allowed to 
agents, factors, executors, trustees, receiv- 
ers, and other persons who manage the af- 
fairs of others, in recompense for their 
services. 

The right to such allowance may either 
be the subject of a special contract, may rest 
upon an implied contract to pay qnanturn 
rneruit , or may depend upon statutory pro- 
visions; 7 C. & P. 5S4; 9 id. 559. 

The right does not generally aecrue till 
the completion of the services; 4 C. & P. 
289; 7 Bingh. 99; Sibbald v. Bethlehem Iron 
Co., 83 N. Y. 378, 3S Am. Rep. 441; and 
see 10 B. & C. 43S; and does not then exist 
unless proper care, skill, and perfect fidelity 
have been employed; 3 Campb. 451; 9 Bingh. 
2S7; Dodge v. Tileston, 12 Pick. (Mass.) 
32S; McDonald v. Maltz, 94 Mich. 172, 53 
N. W. 1058, 34. Am. St. Rep. 331; Smith v. 
Tripis, 2 Tex. Civ. App. 267, 21 S. W. 722; 
and the services must not have been illegal 
nor against public policy; 3 B. & C. 639; 
Armstrong v. Toler, 11 Wheat. (U. S.) 25S, 
6 L. Ed. 46S. 

Brokers. The broker is entitled to a fair 
and reasonable opportunity to perform his 
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obligations, subject to the right of the scller 
to sell iudepcndently, but, tliat having been 
granted to him, the riglit of thc principal to 
terminate his authority is unrestricted, ex- 
cept only that he may not do it in ba'd faith, 
and as a mere device to escape commis- 
sions; Sibbald v. Iron Co., 83 N. Y. 37S, 3S 
Am. Rep. 441; Crowe v. Trickey, 204 U. S. 
22S, 27 Sup. Ct. 275, 51 L. Ed. 454 (where 
the death of the principal was held to ter- 
minate the brokcr’s authority though he had 
found the purcliaser, aud thc sale was after- 
wards completed by tlie administrator); Fulty 
v. IVimcr, 34 Kan. 570, 0 Pac. 31G; VvTlson 
v. Sturgis, 71 Cal. 22G, 1G Pac. 772; Ropes v. 
Rosenfeld’s Sons, 145 Cal. G79, 79 Pac. 354; 
that the owner sold the propcrty after the 
expiration of the eontract period and that 
sucli sale was, to some extcnt, aided by the 
broker’s efforts, does not givc the broker a 
right to eomniissions; Donovan v. Wecd, 1S2 
N. Y. 43, 74 N. E. 5G3; ICelly v. Marshall, 
172 Pa. 39G, 33 Atl. G90. 

Where the purchaser’s refusal to complete 
^he transaction is due to tlie fact that the 
seller’s title is defectivc, the broker may nev- 
erthcless recover liis commissions; Ilain- 
moud v. Crawford, GG Fed. 425, 14 C. C. A. 
109; Phelps v. Prusch, 83 Cal. G2G, 23 Pac. 
1111; Davis v. Laurence, 52 Kan. 3S3, 34 
Pac. 1051; Stange v. Gosse, 110 Mich. 153, 
G7 N. W. 110S ; Yoder v. Randol, 1G Okl. 30S, 
83 Pac. 537, 3 L. R. A. (N. S.) 576; Gilder 
v. Davis, 137 N. Y. 504, 33 N. E. 599, 20 L. 

R. A. 39S ; Parker v. Walker, SG Tenn. 5GG, 
8 S. W. 391 ; Birmingham Land & Loan Co. 
v. Thompson, SG Ala. 14G, 5 South. 473; so 
he may recover where he has found a pur- 
chaser ready and willing to complcle the 
contract, tliougli tlie sale fails because the 
vendor has been mistaken in the identity of 
the lands he offered for sale; Arnold v. Bank, 
12G Wis. 3G2, 105 N. W. S2S, 3 L. R. A. (N. 

S. ) 5S0. 

Financial inability of the purchaser to per- 
form his contract to purchase real estate 
does not deprive the broker of his commis- 
sions; Moore v. Irwin, 89 Ark. 2S9, 116 S. W. 
6G2, 20 L. R. A. (N. S.) 1168, 131 Am. St. 
Rep. 97; the broker’s contract is to effect a 
bargain, and if he produces a responsiblc 
customer, ready to contract, his principal 
cannot defeat his right to commissions by 
capriciously refusing to make the oontract 
Tbe proof of the responsibility of the in- 
tending purchascr is requircd, not bceausc 
the broker contracts to guarantee responsi- 
bility, but to show that tlic failure to make 
the contraet was not the fault of the broker; 
Alt v. Doscher, 1SG N. Y. 5GG, 79 N. E. 1100; 
Leuschner v. Patrick (Tex.) 103 S. W. GG4; 
Wray v^ Carpenter, 16 Colo. 271, 27 Pac. 24S, 
25 Am. St. Rep. 2G5; Parkcr v. Estabrook, 
GS N. H. 349, 44 Atl. 4S4; Stewart v. Fow- 
ler, 53 Kan. 537. 3G Pac. 1002; Jenkins v. 
Hollingsworth, 83 111. App. 139. 

On the contrary, it is held in some cases 


that, to entitle a broker to his commis.'-ious* 
he must produc-e a party c-apable of becom- 
ing, and who ultimately becomes, thc pur- 
chaser; that it is not suüicient that a con- 
tract of salc Is executed between the parties 
and a portion of the price paid, where there 
is a forfeiture of the contract because of tJbe 
finanelal inability of the purchaser; Riggs 
v. Turnbull, 105 Md. 135, CG Atl. 13, 8 L. R. A. 
(N. S.) 824, 11 Ann. Cas. 783. Where a bro- 
kcr procures a purchaser of street railway 
bonds, who refuses to complcte his c-ontract 
because of their invalidity, he may not re- 
cover his commissions, if he knew such cus- 
tomer ncver intended to take and pay for 
them, but meant to negotiate their sale to 
other parties for a higher price; Berg v. R. 
Co. (Tex.) 49 S. W. 921. 

Wherc he knows, or has rcason to believe, 
that his purchaser is unable to complete his 
contract, the brokcr canuot recover commis- 
sions; Burnham v. Upton, 174 Mass. 40S, 54 
N. E. S73; Butler v. Baker, 17 R. I. 582, 23 
Atl. 1019, 33 Am. St. Rep. S97; Boyseu v. 
Frink, S0 Ark. 25S, 9G S. W. 105G: fcittle v. 
Ilerzinger, 34 Utah, 337, 97 Pac. G39. Even 
though the broker did not liave the exclusive 
agency, if he were in fact the procuring cause 
of the purchase, he is entitled to commis- 
sions, though a sale was made by the owner 
in ignorance of the broker’s instruinentality 
in procuring the purchaser; Kiernan v. 
Bloom, 91 App. Div. 429, SG N. Y. Supp. S99; 
Southwick v. Swavienski, 114 App. Div. GSl, 
99 N. Y. Supp. 1079; Craig v. Wead, 5S Neb. 
7S2, 79 N. W. 71S; Tyler v. Parr, 52 Mo. 
249; Adams v. Decker, 34 111. App. 17; Graves 
v. Bains, 7S Tex. 92. 14 S. W. 256; but that 
under such circumstanccs no right to com- 
missions is acquired is hcld in Quist v. Good 
fellow, 99 Minn. 509, 110 N. IV. G5, S L. It. A. 
(N. S.) 153, 9 Ann. Cas. 431; Anderson v. 
Smytlie, 1 Colo. App. 253, 2S I’ac. 47S. 

A broker is eutitlcd to commissiou if up 
to a certain time he was the middleiuan, 
though the contract was afterwards com- 
pletcd without his instruincntality; S C. & 
P. 1 ; [1907] 2 Ir. R. K. B. 212. 

The amount of such commissions is goncr- 
ally a percentage on the sunis paid out or 
receivcd. Wlien there is a usage of trade at 
the particular place or in the particular 
business, the aiiiount of commissions allowed 
to auetionecrs, brokers, and factors is regu- 
lated by such usage, in the absence of spceial 
agrccmcnt; 10 B. & C. 43S; Story, Ag. § 32G; 
whcre thcre is no agrccment and no custom, 
the jtiry may fix the comiuission on a quan- 
tum mcruit; 9 C. & P. G20; Mangum v. Ball, 
43 Miss. 2SS, 5 Am. Rep. 4SS. 

The amount which executors, etc., are to 
receive is frequently fixed by statute, sub- 
ject to modification in special cascs by the 
propcr tribunal; Van Buren v. Ins. Co., 12 
Barb. (N. Y.) G71. In the absenee of statu- 
tory provision, commissions cannot be al- 
lowed to executors for services in partition- 
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ing real estate, and allotting and transfer- 
ring the same; Bmce v. Lorillard, G2 Hun 
41G, 16 N. Y. Supp. 900. Where the executor 
has failed to keep accounts and to make in- 
vestments according to the directions in the 
will, and hy his negligence has involved the 
estate in litigation, he will not be allowed 
commissions ; Brewster v. Demarest, 48 N. 
J. Eq. 559, 23 Atl. 271. The entire commis- 
sions are not properly exigible before the 
administration is terminated; Succession of 
Sparrow, 40 La. Ann. 4.84, 4 South. 513. An 
executor is not entitled to commissions on 
his own indebtedness to the estate; In re 
Iloffers Estate, 15G Pa. 473, 27 Atl. 11. In 
England, no commissions are allowed to ex- 
ecutors or trustees; 1 Vern. Ch. 316; 4 Ves. 
Ch. 72, n.; 9 Cl. & F. 111; even where he 
carries on the testator’s business by his di- 
rection: G Beav. 371. See the cases in all 
the states in 2 Perry, Trusts § 918, note. 

In case the factor guaranties the payment 
of the debt, he is entitled to a larger com- 
pensation (called a del credere commission) 
than is ordinarily given for the transaction 
of similar business where no such guaranty 
is made; Paley, Ag. 88. 

See Executors and Administrators ; Prin- 
cipal and Agent; Real Estate Brokers. 

COMMISSIONS FOR REGU LATION 
0 F CO RPO RATIONS. See Public Service 
Corporations. 

COIVHVHTMENT. The warrant or order by 
which a court or magistrate directs a minis- 
terial officer to take a person to prison. 

The act of sending a person to prison by 
means of such a warrant or order. Skinner 
v. White, 9 N. II. 204. 

A commitment should be in writing under 
the hand and seal of the magistrate, and 
should show his authority and the time and 
place of making it; Lough v. Millard, 2 R. 
I. 43G; Somervell v. Hunt, 3 Harr. & McH. 
(Md.) 113; State v. Caswell, T. U. P. Charlt. 
(Ga.) 2S0; In re Burford, 3 Cra. (U. S.) 
448, 2 L. Ed. 495. It must be made in the 
name of the United States or of the com- 
monwealth or people, as required by the con- 
stitution of the United States or of the sev- 
eral states. 

It should be directed to the keeper of the 
prison, and not generally to carry the party 
to prison; 2 Stra. 934; 1 Ld. Raym. 424. It 
should describe the prisoner by his name 
and surname, or the name he gives as his. 

It ought to state that the party has been 
charged on oath ; People v. Miller, 14 Johns. 
(N. Y.) 371; In re Burford, 3 Cra. (U. S.) 
448, 2 L. Ed. 495; but see Com. v. Jackson, 2 
Va. Cas. 504; State v. Killet, 2 Bail. (S. C.) 
290; and should mention w T ith convenient 
certainty the particular crime charged against 
the prisoner; In re Burford, 3 Cra. (U. S.) 
44S, 2 L. Ed. 495; 11 St. Tr. 304, 318; Day v. 
Day, 4 Md. 2G2; Young v. Com., 1 Rob. (Va.) 
744; Ex parte Rohe, 5 Ark. 104; In -re How- 


ard, 2G Vt. 205; but a defect in describing 
the offence is immaterial if it is sufficiently 
described in the order endorsed on the depo- 
sition; Ex parte Estrado, SS Cal. 31G, 2G Pac. 
209. It’should point out the place of impris- 
onment, and not merely direct that the party 
be taken to prison; 2 Stra. 934; 1 Ld. Raym. 
424. 

It may be for further examination, or 
final. If final, the command to the keeper 
of the prison should be to keep the prisoner 
“until he shall be discharged by due course 
of law,” when the offence is not # bailable; 
see Washbum v. Belknap, 3 Conn* 502; 29 
E. L. & E. 134; when it is bailable, the gaol- 
er should be directed to keep the prisoner in 
his “said custody for want of sureties, or 
until he shall be discharged by due course 
of law.” When the commitment is not final, 
it is usual to commit the prisoner “for fur- 
ther hearing.” 

The word commit in a statute has a tech- 
nical meaning, and a warrant which does 
not direc-t an officer to commit a party to 
prison but only to receive him into custody 
and safely keep him for further examina- 
tion, is not a commitment; Gilbert v. U. S., 
23 Ct. Cl. 218. 

C0MMITTEE. One or more members of 
a legislative body, to whom is specially re- 
ferred some matter before that body, in or- 
der that they may examine into it and re- 
port to the body which delegated this au- 
thority to them. 

The minority of a committee to which a 
corporate power has been delegated, cannot 
bind the majority, or do any valid act, in 
the absence of any special provision other- 
wise; Brown v. District of Columbia, 127 U. 
S. 579, 8 Sup. Ct. 1314, 32 L. Ed. 262. 

A guardian appointed to take charge of 
the person or estate of one who has been 
found to be non compos mentis. 

For committee of the person, the next of 
kin is usually selected; and, in case of the 
lunacy of a husband or wife, the one who 
is of sound mind is entitled, unless under 
very special circumstances, to be the com- 
mittee of the other; Shelf. Lun. 137, 140. It 
is the duty of such a person to take care 
of the lunatic. 

For committee of the estate, the heir at 
law is favored. Relations are preferred to 
strangers; but the latter may be appointed; 
Shelf. Lun. 144. It is the duty of such com- 
mittee to administer the estate faithfully 
and to account for his administration. H© 
cannot, in general, make contracts in rela- 
tion to the estate of the lunatic, or bind it, 
without a special order of the court or au- 
thority that appointed him. 

COMMITTING MAGISTRATE. See Mag- 
istrate; Justice of the Peace. 

COMMITTITUR PIECE. In English Law. 

An instrument in writing, on paper or parch- 
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ment, which charges a person alreadj 7 in 
prison, in execution at the suit of the person 
who arrested him. 

COMMIXTION. In Civil Law. A terrn 
used to signify the act by which goods are 
mixed together. 

The matters which are mlxed are dry or iiquid. 
In the commixtion of the former, the matter retains 
its substance and individuaiity ; in the iattcr, the 
substance no longer reraains distinct. The comraix- 
tion of liquid is cailed confusion (q . v.), and that of 
solids a mixture. Lec. Elêm. du Dr. Rom. §§ 370, 
371; Story, Baüm. § 40; 1 Bouvier, Inst. n. 50G. 

COMMODATE. In Scotch Law. A gratu- 
itous Ioan for use. Erskine, Inst. b. 3, t. 1, 
§ 20; 1 Bell, Com, 225. The implied con- 
tract of the borrower is to return the thing 
borrowed in the same condition as received. 

Judge Story regrcts that this term has not been 
adcpted, as mandate has been from mandatum. 
Story, Bailm. § 221. Ayiiffe, in his Pandects, has 
gone further and terms the bailor the commodant, 
and the baiiee the commodatory, thus avoiding those 
circumiocutions which, in the common phraseoiogy 
of our law, have become almost indispensable. Ay- 
liffe, Pand. b. 4, t. 16, p. 517. Brown, in his Ctvü 
Law, vol. 1, 352, caüs the property loaned "commo- 
datcd property.’* 

COMMODATO. In Spanish Law. A con- 
tract by which one person lends gratuitously 
to another some object not consumable, to 
be restored to him in kind at a given period. 

COMMODATUM. A contract by which 
one of the parties binds himself to return 
to the other certain personal chattels whicli 
the latter delivers to him to be used by him 
without reward; loan for use. See B,ul- 

MENT. 

COMMODITIES CLAUSE. The act of 

Congress, June 29, 1906, provides that it 
shall be unlawful for any railroad company 
to transport commodities (excepting timber 
and its manufactured products) manufac- 
tured, mined or produced by it, or under its 
authority, or whic-h it may own in whole or 
in part, or in wliich it may have any inter- 
est, direct or indirect, except such articles 
or commodities as may be necessary or in- 
tended for its use in its business; U. S. v. 

R. Co., 220 U. S. 257, 31 Sup. Ct. 3S7, 55 L. 
Ed. 458. 

Stock ownership in a bona fide corpora- 
tion, irrespective of tlie extent of such own- 
ership, does not preclude tlie railroad com- 
pany from transporting such commodities ; 
U. S. v. Delaware & H. Co., 213 U. S. 3GG, 29 
Sup. Ct. 527, 53 L. Ed. S3G; unless it uses its 
powcr as a stockholder to obliterate all dis- 
tinctions between the two corporations ; U. 

S. v. R. Co., 220 U. S. 257, 31 Sup. Ct 3S7, 
55 L. Ed. 45S. 

See Commerce; Common Carriers ; Rail- 

ROADS. 

C0MM0DITY. Commodity is a broader 
term than merchandise, and may mean al- 
most any deoOription of article called mova- 
ble or personal estate. Slmttleworth v. State, 
35 Ala. 415; State v. Henke, 19 Mo. 225. 


Labor is not a commodlty; Rohlf v. Kase- 
meier, 140 Ia. 182, 118 N. W. 270, 23 L. R. A. 
(N. S.) 12S5. 

C0MM0D0RE. A grade in the United 
States navy, superior to a captain. Omitted 
from the active list. Act of March 3, 1S99. 

C0MM0N. An incorporeal horedit*uncnt, 
which conslsts ln a profit which ono man 
has in connection with one or niore othors 
in the land of another. Trustees of IVestorn 
University of Pennsylvania v. Itobinson, 12 
S. & R. tPa.) 32; Van Rensselaer v. Itad- 
cliff, 10 Wend. (N. Y.) G47, 25 Am. Dcc. 5S2; 
Llvingston v. Ten Broeck, 1G Johns. (N. Y.) 
14, S Am. Dec. 2S7; Leyman v. Abcol. 10 
Jolins. (N. Y.) 30; Thonias v. Inhabitants 
of Mârshfield, 10 Pick. (Mass.) 3f>i; 3 Kent 
403. 

Common of digging , or common in the soil, 
is the right to take for one’s own use part 
of the soil or minerals in another's lands: 
the most usual subjects of the right are 
sand, gravel, stones and clay. It is of a 
very similar nature to common of estovers 
and of turbarv. Elton, Com. 109; Black, 
L. Dict. 

Common of cstovers Is the liberty of tak- 
ing necessnry wood, for tbe use of furniture 
of a house or farm, from anotlier man’s es- 
tate. This right is inseparably attnched to 
the house or farm, and is not apportionable. 
If, therefore, a farm entitled to estovers be 
divided by the act of the party among sever- 
al tenants, neither of tliem ean tako cstovcrs. 
and the right is extinguished; 2 Eln. Com. 
34; Plowd. 3S1; Van Rensselaer v. Radcliff, 
10 Wend. (N. Y.) G39, 25 Am. Dcc. 582. It 
is to be distinguished from the right to 
cstovcrs wliich a tenant for life hns in the 
estate whicli he occupies. See Estovers. 

Common of pasturc is the right of feeding 
one’s beast on anotber’s land. It is oitber 
appendant, appurtenant, because of vicinage, 
or in gross. 

Common of piscary is tbe liberty of fisb- 
ing in another man’s water. 2 Bla. Com. 34. 
See Fisiiery. 

Common of shack. The right of porsons 
occupying lands, lying together in the same 
eommon field, to turn out their cattle after 
harvest, or where lands were fallow. to feed 
promiscuously in tliat field; Steph. Com., 
G23; 1 B. & Ald. 710. 

Common of turbary is the liberty of dig- 
ging turf in another man’s ground. Com- 
mon of turbary can only be appendant or 
appurtenant to a hous-e, not to lands,- be- 
cause turves are to be spcnt in tbe houso; 
4 Co. 37; 3 Atk. 1S9; Noy 145; 7 East 127. 

The taking seaweed from a beach is a com- 
monable riglit in Rliode Island ; Knowles v. 
Xicliols, 2 Curt C. C. 571, Fed. Cas. No. 
7,S97; Kenyon v. Nichols, 1 R. I. 10G; Hall 
v. Lawreuce, 2 R. I. 218, 57 Am. Dec. 715; 
In Yirginia there are statutory provisions 
concerniug the use of all uuappropriated 
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iands on the Cbesapeake Bay, on tbe shore 
of the sea, or of any river or creek, and the 
bed of any river or ereek in the eastern part 
of tlie commonwealth, ungranted and used 
as common; Va. Code, c. 02, § 1. 

In most of the cities and towns in the 
United States, there are considerable tracts 
of land appropriated to public use. These 
commons were generally laid ont with the 
cities or towns where they are found, either 
by the original x> r op r ietors or by the early 
iuhabitants. See Parks. 

Where land thus appropriated has been 
accepted by the public, or where individuals 
have purchased lots adjoining land so appro- 
priated, under the expectation excited by 
its proprietors that it should so remain, the 
proprietors cannot resume their exclusive 
ownership; Abbott v. Mills, 3 Vt. 521, 23 
Am. Dec. 222; Emerson v. Wiley, 10 Pick. 
(Mass.) 310; Stiles v. Curtis, 4 Day (Conn.) 
328 ; Proctor v. Ferebee, 36 N. C. 144, 36 
Am. Dec. 34; Carr v. Wallace, 7 Watts (Pa.) 
394. And see Mansfield v. Hawkes, 14 Mass. 
440; Kogers v. Goodwin, 2 Mass. 475; White 
v. Smith, 37 Mich. 291; Emerson v. Thomp- 
son, 2 Pick. (Mass.) 475; Trustees of West- 
ern University v. Kobinson, 12 S. & K. (Pa.) 
32; State v. Trask, C Vt. 355, 27 Am. Dec. 
554. 

Common Appendant. Common of pasture 
appendant is a right annexed to the pos- 
session of land, by which the owner there- 
of is entitled to feed his beasts on the wastes 
of the manor. It can only be claimed by 
prescription: so that it cannot be pleaded 
by way of custom ; 1 Kolle, Abr. 39G ; 6 
Coke 59. It is regularly annexed to arable 
land only, and can only be claimed for such 
cattle as are necessary to tillage, as horses 
and oxen to plough the land, and cows and 
sheep to manure it : 2 Greenl. Cruise, Dig. 
4, 5; Van Rensselaer v. Radclifi:, 10 Wend. 
(N. Y.) 647, 25 Am. Dec. 5S2. Comrnon ap- 
pendant may by usage be limited to any 
certain number of cattle; but where there 
is no such usage, it is restrained to cattle 
levant and couchant upon the land to which 
it is appendant; Digb. R. P. 156; 2 M. & 
K. 205; 2 Dane, Abr. 611, § 12. It may be 
assigned; and by assigning the land to 
which it is appended, the right passes as a 
necessary incident to it. It may be appor- 
tioned by granting over a parcel of the land 
to another, either for the whole or a part 
of the owner’s estate; 4 Co. 36; 8 id. 78. 
It may be extinguished by a release of it to 
the owner of the land, by a severance of the 
right of common, by unity of possession of 
the land, or by the owner of the land, to 
which the right of common is annexed, be- 
coming the owner of any part of the land 
subject to the right; Bell v. R. Co., 25 Pa. 
161, 64 Am. Dec. 6S7; Livingston v. Ten 
Broeck, 16 Johns. (N. Y.) 14, 8 Am. Dec. 2S7; 
Cro. Eliz. 592. 


Common of estovers or of piscary, which 
may also be appendant, cannot be appor- 
tioned ; 8 Co. 78. But see Hall v. Lawrence, 
2 K. I. 218, 57 Am. Dec. 715. 

Common Appurtenant. Common appurte- 
nant differs from common appendant in the 
following particulars, viz.: it niay be claim- 
ed by grant or prescription, whereas com- 
mon appendant can only arise from pre- 
scription ;* it does not arise from any connec- 
tion of tenure, nor is it confined to arable 
land, but may be claimed as annexed to any 
kind of land ; it may be not only for beasts 
usually commonable, such as horses, oxen, 
and sheep, but likewise for goats, swine, 
etc.; it may be severed from the land to 
which it is appurtenant, it may be com- 
menced by grant; and an interrupted usage 
for twenty years is evidence of a grant. In 
most other respects commons appendant 
and appurtenant agree; 2 Greenl. Cruise, 
Dig. 5; 30 E. L. & Eq. 176; 15 East 108. 

Common because of Vicinage. The right 
which the inhabitants of two or more con- 
tiguous townships or vills have of inter- 
commoning with each other. It ought to 
be' claimed by prescription, and can only be 
used by cattle levant and couchant upon the 
lands to which the right is annexed; aud 
cannot exist except between adjoining 
townships, where there is no intermediate 
land; Co. Litt. 122 a; 4 Co. 38 a; 7 id. 5; 
10 Q. B. 581, 589, 604; Smith v. Floyd, 18 
Barb. (N. Y.) 523. 

Common in Geoss. A right of common 
which must be claimed by deed or prescrip- 
tion. It is a personal and not a prsedial 
right It has no relation to land, but is an- 
nexed to a man’s person, and may be for a 
certain or indefinite number of cattle. It 
cannot be aliened so as to give the entire 
right to several persons to be enjoyed by 
each in severalty. And where it comes to 
several persons by operation of law, as by 
descent, it is incapable of division among 
them, and must be enjoyed jointly. Com- 
mon appurtenant for a limited number of 
cattle may be granted over, and by such 
grant becomes common in gross; Co. Litt. 
122 a , 164 a ; 5 Taunt. 244; Leyman v. Abeel, 
16 Johns. (N. Y.) 30; 2 Bla. Com. 34. 

See Viner, Abr. Common; Bacon, Abr. 
Common : Com. Dig. Common; 2 Bla. Com. 
34; 2 Washb. R. P. ; Williams, Kights of 
Common (1S80) ; 3 Holdsw. Hist. E. L. 120. 

C0MM0N APPEARANC E. Where the de* 
fendant in an action after due service of 
process on him has removed from the juris- 
diction without having entered an appear- 
ance, or cannot be found, the plaintiff may 
file a common appearance and enter a rule 
on defendant to plead. This is by stat. 12 
Geo. II., c. 29, and is the practice in Pennsyl- 
vania; 1 Troub. & Haly, Pr. 159; Bender 
v. Ryan, 9 W. N. C. (Pa.) 144; and in replev- 
in under the act of 190L 
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COMMON ASSURANCES. Deeds which 
make safe or assure to a man tlie title to 
his estate, whetker they are deeds of con- 
veyance or to charge or discharge. 

COMMON BAIL. Fictitious sureties. 

In the iictitious proceedings by wlilch the 
King’s Rench extended its jurisdiction ot 
ordinary civil suits, if the defendant did 
not nppear to the Bill of Middlesex or tlie 
Latitat, lie was in contempt; this, too, was 
fictitious; the plaintiff was allowed to en- 
ter an appearance for the defendant, with 
John Doe and Rickard Roe as sureties. This 
•was “common bail.” See Bill of Middlesex. 

COMMON BAR. A plea to compel the 
plaintiff to assign the particular place where 
the trespass has been committed. Stepn. 
Pl., And. ed. 351. It is sometimes called a 
blank Oar. 

COMMON BARRATRY. See Barratry. 

COMMON BENCH. The ancient name for 
the eourt of common pleas. See Bench; 
Bancüs Communis. 

COMMON CARRIERS. One whose busi- 
ness, occupation, or regular calling it is to 
carry cliattels for all persons who may 
choose to employ and remunerate him. 
Dwight v. Brewster, 1 Pick. (I\Iass.) 50, 11 
Am. Dec. 133; Fish v. Chapman, 2 Ga. 353, 
46 Am. Dee. 393; Schoul. Bailm. § 345; 
Naugatuek 'H. Co. v. Button Co., 24 Conn. 
479. 

The definition includes carriers by land 
and water. They are, on the one hand, 
stagecoach and omnibus proprietors, rail- 
road and street railway compauies; Spell- 
man v. Transit Co., 36 Neb. S90, 55 X. W. 
270, 20 L. R. A. 316, 38 Am. St. Rep. 753; 
truckmen, wagoners, and teamsters, carmen 
and porters; and express companies, wlieth- 
er such persons undertake to carry goods 
from one portion of the same town to an- 
other, or through the whole extent of the 
country, or even from one state or kingdom 
to another. And, on tke otlier hand, this 
term includes the owners and masters of 
every kind of vessel or water-craft who set 
themselves before the publie as the car- 
riers of freight of any kind for all who 
choose to employ them, whether the extent 
of their navigation be from one continent 
to another or oniy in the coasting trade or 
in river or lake transportation, or whether 
employed in lading or unlading goods or in 
ferrying, with whatever mode of motive 
power they may adopt; Story. Bailm. § 494; 
2 Kent 59S, 599; Rcdf. Railw. § 124; 1 
Salk. 249 ; Fish v. Ckapman, 2 Ga. 349, 46 
Am. Dec. 393; Knox v. Rives, 14 Aia. 261, 
4S Am. Dec. 97 ; Liverpool & G. W. Steam 
Co. v. Ins. Co., 129 TT. S. 397, 9 Sup. Ct. 469. 
32 L. Ed 7SS; Robertson v. Kennedy, 2 
Dana (Ky.) 431, 26 Am. Dec. 466; Dibble v. 
Brown, 12 Ga. 217, 56 Am. Dec. 460. An oil 
pipe line company is a common carrier; 


Gifiin v. Pipe Lines, 172 Pa. 5S0, 33 ÀtL 
57S. 

General truc-kman are eommon carriers; 
Jackson Architectural Iron Works v. Ilurl- 
but, 15S N. Y. 34, 52 N. E. C63, 70 Am. SL 
Rep. 432. Telegraph or telephune coinpa- 
nies formerly were held not to he commou 
carriers; Tyler v. Telegraph Co., 60 111. 421, 
14 Am. Rep. 3S; Leonard v. Telegraph Co., 
41 N. Y. 544, 1 Am. Rep. 446; Passmore v. 
Telegraph Co., 78 Pa. 23S; Bn»pse v. Teh*- 
graph Co., 45 Barb. (N. Y.) 274; Wcstern 
Union Tel. Co. v. Fontaine, 58 Ga. 433; 
but were snbject to the rules governing 
conimou carriers and othcrs engaged in like 
public employmeut; Delaware A A. Tele- 
grapli A Telephoue Co. v. Delaware, 50 Fed. 
677, 2 C. C. A. 1; Primrose v. Telegraph Co., 
154 U. S. 1, 14 Sup. Ct. 1098, 3S L. Ed. SS3. 

The term “common carrier,” as usod in the 
Iuterstate Commerce Act and its amendments, 
iucludes express and sleepingcar companies, 
telegraph, telephone and cal>le companies 
(both wire and wirelessT, and pipe llnes. 
See Telegrapii Companies ; Telei*iione Com- 

PANIES. 

The liability of the owner of a tug-boat 
to hls tow is not that of a eommon earrier; 
Ilays v. Millar, 77 Pa. 23S, 1S Am. Rcp. 445; 
Caton v. Rumney, 13 Wend. (N. Y.) 3S7; The 
New Philadelphia, 1 Black (U. S.) 62, 17 L. 
Ed. 84; White v. The Mary Aun, 0 Cal. 462, 
65 Am. Dec. 523. 

And althougli tlie carrier receives the 
goods as a forwarder ouly, yet if his con- 
tract is to trausport and to deliver them at 
a specified address, he is liable as a common 
carrier; Nasliua Lock Co. v. R. Co., 4S 
N. H. 339, 2 Am. Rep. 242. 

Comrnon carriers are responsible for all 
loss or damage during transportation, from 
whatever cause, except the act of God or 
the public eueray; 2 Ld. Rayin. 909, 91S; 
1 Salk. 18 and cases cited; 25 E. L. & Eq. 
595; 2 Kent 597, 59S; Turuey v. Wilson, 
7 Yerg. (Teun.) 340, 27 Am. Dec. 515; Mur- 
phy v. Staton, 3 Munf. (Va.) 239; McArthur 
v. Sears, 21 Wcnd. (N. Y.) 190: McCall v. 
Brock, 5 Strob. (S. C.) 119: Faulkner v. 
Wright, Rice (S. C.) 10S: New Brunswiek 
Steamboat Co. v. Tiers, 24 N. J. L. 697, 64 
AW Dec. 394; Harris v. Rand, 4 N. II. 259. 
17 Am. Dec. 421; Christcnson v. Express 
Co., 15 Minn. 279 (Gil. 208). 2 Am. Rop. 122 ; 
Soutk & N. A. R. Co. v. Wood, 66 Ala. 167, 
41 Am. Rep. 749; Iurnau & Co. v. R. Co., 
159 Fed. 960. The aet of God is held to ex- 
tend only to such inevitable accidents as 
occur without the intervention of man*s 
agency ; McArtkur v. Sears, 21 Woud. (N. 
Y.) 190; which could not be avoided by the 
exercise of due skill and care: Ilart v. Al- 
len, 2 Watts (Pa.) 114; Memphis & C. R. Co. 
v. Reeves, 10 Wall. (U. S.) 176, 19 L. Ed. 
909; but where freigkt cars are stopped by 
a flood and the contents stolen, the loss is 
not due to inevitable accident, act of God, 
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or insurrectiou; Lang v. R. Co., 154 Pa. 
342. See Act of God. 

The carrier is not responsible for losses 
occurring from natural causcs, such as frost, 
fermentation, evaporation, or natural decay 
of perishable articles, or the natural and 
necessary wear in tlie course of transpor- 
tation, or tlie shipper’s carelcssness, provid- 
ed the carrier exercises all reasonable care 
to have the loss or deterioration as little as 
practicable; Lull. N. P. G9; 2 Kent 299; 
Story, Bailm. § 492 a; Warden v. Greer, 6 
Watts (Pa.) 424; Redf. Railw. § 141; Jordan 
v. Exp. Co., 86 Me. 225, 29 Atl. 9S0; The 
Guiding Star, 53 Fed. 93G; International & 
G. N. It. Co. v. Hynes, 3 Tex. Civ. App. 20, 
21 S. W. 622; Goodman v. Nav. Co., 22 Or. 
14, 28 Pac. S94. See Wabash St. L. & P. Ry. 
Co. v. Jaggerman, 115 111. 407, 4 N. E. 641; 
Fox v. R. Co., 148 Mass. 220, 19 N. E. 222, 
1 L. R. A. 702. But a carrier which re- 
ceives perishable goods for through trans- 
portation is bound to furnish cars adapted 
to preserve them during the journey, and 
cannot escape its duty by delegating to an 
independent contractor the task of furnish- 
ing and icing a refrigerator car; St. Louis, 
I. M. & S. R. Co. v. Eenfroe, S2 Ark. 143, 
100 S. W. SS9, 10 L. R. A. (N. S.) 317, 11S 
Am. St. Rep. 5S; damp weather and delays 
incident to railway traffic are no excuse 
for failure properly to ice cars; C. C. Taft 
Co. v. Exp. Co., 133 Ia. 522, 110 N. W. S97. 

In every contract for the carriage of goods 
by sea, unless otherwise expressly stipulated, 
there isia warranty on the part of the ship- 
owner that the ship is seaworthy when she 
begins her voyage, and his undertaking is 
not discharged because the want of fitness 
is the result of latent defects; The Cale- 
donia, 157 U. S. 124, 15 Sup. Ct. 537, 39 L. 
Ed. 644. 

Carriers, both by land and water, when 
they undertake the general business of car- 
rying every kind of goods, are bound to 
carry for all who offer; and if they refuse, 
without just excuse, they are liable to an 
action; Dwight v. Brewster, 1 Pick. (Mass.) 
50, 11 Am. Dec. 133; Pomeroy v. Donaldson, 
5 Mo. 36; Hale v. Navigation Co., 15 Conn. 
539, 39 Am. Dec. 39S; Jencks v. Coleman, 2 
Sumn. 221, Fed. Cas. No. 7,258; Sewall v. 
Allen, 6 Wend. (N. Y.) 335; Citizens’ Bank 
v. Steamboat Co., 2 Sto. 16, Fed. Cas. No. 
2,730; L. R. 1 C. P. 423; Piedmont Mfg. Co. 
v. R. Co., 19 S. C. 353; New Jersey Steam 
Nav. Co. v. Bank, 6 How. (U. S.) 344, 12 L. 
Ed. 465; 30 L. J. Q. B. 273. 

A common carrier is bound to treat all 
shippers alike and may be compelled to do 
so by mandamus; Missouri Pac. R. Co. v. 
Flour Mills Co., 211 U. S. 612, 29 Sup. Ct. 
214, 53 L. Ed. 352; State v. Ry. Co., 52 La. 
Ann. 1850, 2S South. 284; it cannot law- 
fully reject sorae goods and afterwards re- 
ceive and transport others when at the 
time of refusal there is room for the re- 


jected goods; Ocean S. S. Co. of Savannah v. 
Supply Co., 131 Ga. 831, 63 S. E. 577, 20 L. 

R. A. (N. S.) 867, 127 Am. St. Rep. 265, 15 
Ann. Cas. 1044. It must furnish cars when 
requested by a shipper, and if unable to do 
so must advise the shipper of that fact; 
Di Giorgio Importing & Steamship Co. v. It. 
Co., 104 Md. 693, 65 Atl. 425, S L. R. A. (N. 

S. ) 108; but at common law there is no 
duty to furnish sufficient cars for transpor- 
tation beyond its owu line of road; Gulf, C. 
& S. F. R. Co. v. State, 56 Tex. Civ. App. 353, 
120 S. W. 1028. The Hepburn Act (June 29, 
1906) made it the duty of interstate carriers 
to furnish cars; this invalidated all state 
laws on the same subject; Chicago, R. I. & 
P. R. Co. v. Elevator Co., 226 U. S. 426, 33 
Sup. Ct. 174, 57 L. Ed. 2S4, reversing Hard- 
wick Farmers’ Elevator Co. v. R. Co., 110 
Minn. 25, 124 N. W. 819, 19 Ann. Cas. 10SS; 
Yazoo & M. V. R. Co. v. Grocery Co., 227 

U. S. 1, 33 Sup. Ct. 213, 55 L. Ed. -. But 

the business of a common carrier may be 
restricted within such limits as he may deem 
expedient, if an individual, or which may 
be prescribed in its grant of powers, if a 
corporation, and he is not bound to accept 
goods out of the line of his usual business. 
But should the carrier accept goods not 
within the line of his business, he assumes 
the liability of a common carrier as to the 
specific goods accepted; Farmers’ & Mechan- 
ics’ Bank v. Transp. Co., 23 Yt. 1S6, 56 Am. 
Dee. 6S; Hays v. Mouille, 14 Pa. 4S; Bennett 
v. Dutton, 10 N. H. 481; Powell v. Mills, 30 
Miss. 231, 64 Am. Dec. 15S; New York C. R. 
Co. v. Lockwood, 17 Wall. (U. S.) 357, 21 L. 
Ed. 627; Sewall v. Allen, 6 Wend. (N. Y.) 
335; Kimball v. R. Co., 26 Vt. 24S, 62 Am. 
Dec. 567. The carrier may require freight 
to be paid in advance; but in an action for 
not carrying, it is only necessary to allege 
a readiness to pay freight; 8 M. & W. 372; 
Galena & C., U. R. Co. v. Rae, 18 111. 488, 68 
Am. Dec. 574; Knox v. Rives, 14 Ala. 249, 
48 Am. Dec. 97. It is not required to prove 
or allege a tender, if the carrier refuse to 
acccpt the goods for transportation. The 
carrier is entitled to a lien upon the goods 
for freight; 2 Ld. Raym. 752; and for ad- 
vances made to other carriers; White v. 
Yann, 6 Humplir. (Tenn.) 70, 44 Am. Dec. 
.294; Bissel v. Price, 16 111. 408; Palmer v. 
Lorillard, 16 Johns. (N. Y.) 356; Boggs v. 
Martin, 13 B. Monr. (Ivy.) 243. The consign- 
or is primn facie liable for freight; but the 
consignee may be liable when the consignor 
is his agent, or when the title is in him and 
he accepts the goods; 3 Bingh. 3S3; Merian 
v. Funck, 4 Den. (N. Y.) 110; New York & 
Harve Steam Nav. Co. v. Young, 3 E. D. 
Sm. (N. Y.) 187. A shipper must pay the 
combined rates over connecting railroads 
existing at the time of the shipment, and he 
eannot take advantage of a reduction, while 
the goods are in transit over the first road, 
if there are no joint through rates; Payne 
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y. Atehison, T. & S. F. R. Co., 12 Int St 
Com. Rep. 190. 

Cominon carriers raay qualify tlieir com- 
mon-law responsibilily by special contract; 
4 Coke S3; 1 Ventr. 2:iS; Story, Bailm. § 
549; New York C. R. Co. v. Lockwood, 17 
Wall. (U. S.) 957, 21 L. Ed. 027; Michigan 

C. R. Co. v. Mfg. Co., 10 Wall. (U. S.) 318, 
21 L. Ed. 297; Einpire Transp. Co. v. Oil 
Co., 05 Pa. 14, 3 Ain. Rep. 515; Indianapoüs, 

D. & W. R. Co. v. Forsythe, 4 Ind. App. 320, 
29 N. E. 115S. A carricr cannot exact as a 
condition precedcnt that a shippcr must sign 
a contract in writing limiting the common 
law liability; Atchison, T. & S. F. R. Co. v. 
Dill, 48 Kan. 210, 29 Pac. 14S; Missouri, K. 
& T. R. Co. of Texas v. Carter, 9 Tex. Civ. 
App. G77, 29 S. W. 505. A contract to quall- 
fy the common-law liability may be sliown 
by proving a notice, brought home to and 
assented to by the owner of the goods or his 
authorized agent, wliereiu the carrier stipu- 
lates for a qualiticd liability; 8 M. & W. 2i3; 
New Jcrsey Steam Nav. Co. v. Bank, 0 IIow. 
(U. S.) 344, 12 L. Ed. 405; Dorr v. Nav. Co., 
11 N, Y. 491, G2 Am. Dec. 125; Laing v. 
Colder, 8 Pa. 479, 49 Am. Dec. 533; Swindler 
v. Uilliard, 2 Rich. (S. C.) 2S0. 45 Am. Dee. 
732; Reno v. Ilogan, 12 B. Monr. (Ky.) 03, 
54 Ara. Dec. 513; Farmers’ & Mechanics 1 
Bank v. Trausp. Co., 23 Vt. 1SG, 50 Am. Dec. 
GS; Barney v. Prentiss, 4 Har. & J. (Md.) 
317, 7 Am. Dec. 070. A carrier may for a 
consideration limit its common law liability; 
Siramons Ilardware Co. v. Ry. Co., 140 Mo. 
App. 130, 120 S. W. G03; a mere agreement 
to eayry is not a sutlicient consideration ; 
Burgher v. R. Co., 139 Mo. App. 02, 120 S. 
W. G73; the limitation must be made by spe- 
cial eontract; Central of Georgia Ry. Co. v. 
Hall, 124 Ga. 322, 52 S. E. 079, 4 L. R. A. 
(N. S.) S9S, 110 Am. St. Rep. 170, 4 Ann. Cas. 
128; and no contract will be implied from 
any condition in a bill of lading unless clear- 
ly brought to the shipper’s attention at the 
time of shipment; Baltimore & O. R. Co. v. 
Doyle, 142 Fed. G09, 74 C. C. A. 245. In 
the case of passage tickets for an ocean 
voyage a limitation witli regard to bag- 
gage liability covers a loss occasioned by 
negligence although not expressly provided 
for; Tewes v. S. S. Co., 186 N. Y. 151, 7S N. 

E. SG4, 8 L. R. A. (N. S.) 199, 9 Ann. Cas. 909. 
A contract by a carrier limiting his liability 
for negligence is governed by the Jex Joei 
contractus ; Fairchild v. R. Co., 14S Pa. 527, 
24 Atl. 79. 

But the earrier cannot contract against 
his own negligence or the negligence of his 
employtfs and agents; Muser v. Exp. Co., 1 
Fed. 3S2; Weleh v. R. Co., 41 Conn. 555; 
New York C. R. Co. v. Lockwood, 17 Wall. 
(U. S.) 357, 21 L. Ed. 027; Adams Exp. Co. 
v. Sharpless, 77 Pa. 510; Inman v. R. Co., 129 
U. S. 12S, 9 Sup. Ct. 249, 32 L. Ed. 012; 
Liverpool & G. W. Steam Co. v. Ins. Co., 129 
U. S. 397, 9 Sup. Ct. 409, 32 L. Ed. 7SS; The 


Edwin I. Morrison, 153 U. S. 199, 14 Sup. 
Ct. S23, 38 L. Ed. GSS; L. R. 2 App. Cas. 
792; South & N. A. R. Co. v. IUnlein, 5G Ala. 
308; Merchants’ Despatch Transp. Co. v. 
Theilbar, SG 111. 71; Wright v. Gaff, 0 Ind. 
410; Ohio & M. R. Co. v. Selby, 47 Ind. 471, 
17 Ara. Rep. 719; Iloadley v. Transp. Co.. 115 
Mass. 304, 15 Am. Rep. 100; Leverin^ v. Ins. 
Co., 42 Mo. SS, 97 Am. Dec. 520. In the ab- 
sence of legislation by cungress a stlvte rnay 
impose upon common carriers even in inter- 
stute busincss a liability for their negli- 
gence, a eontradt to the contrary notwith- 
stauding; Pennsylvania R. Co. v. Ilughes, 191 
U. S. 477, 24 Sup. Ct 152, 4S L. Ed. 2GS; 
usually a commou carrier cannot limit its 
liability for loss due to its uegligeuce; Ccn- 
tral of Georgia R. Co. v. Ilall, 124 Ga. 322, 
52 S. E. G79, 4 L. R. A. (N. S.) S98, 110 Am. 
St. Rep. 170, 4 Ann. Cas. 12S; Ohio & M. Ii. 
Oo. v. Sclby, 47 Ind. 471, 17 Am. Rep. 719' 
Russell v. R. Co., 157 Ind. 305, 01 N. E. G7S, 
55 L. R. A. 253, S7 Am. St. Rep. 214 ; Balti- 
more & O. S. W. Ry. Co. v. Yoigt, 170 U. S. 
49S, 20 Sup. Ct. 3S5, 44 L. Ed. 5G0; Pitts- 
burgh, C., C. & St. L. Ry. Co. v. Mahoney, 
148 Ind. 19G, 40 N. E. 917, 47 N. E. 404, 40 
L. R. A. 101, G2 Am. St. Rep. 503; even 
though a redueed rate based on a limited 
valuation of the propcrty has been approved 
by tlie state commission ; Evcrett v. R. Co., 
138 N. C. 08, 50 S. E. 557, 1 L. R. A. (N. S.) 
985; this rule does not apply outside of the 
performance of its duties as a common car- 
rier; Santa Fê, P. & P. Ry. Co. v. Const. 
Co., 22S U. S. 177, 33 Sup. Ct. 474, 57 L. Ed. 

-; where a gratuitous pass containing a 

condition absolving the eompnny from neg- 
ligence is issued by a carrier by sea, thcre 
can be no recovery for the carrier’s negli- 
gence; [1900] P. D. 101. The reasons for 
the rule forbiddiug a contract against its 
own negligence fail as to persons riding ou 
pass; Griswold v. R. Co., 53 Conn. 371, 4 
Atl. 201, 55 Am. Rep. 115; Rogers v. Steam- 
boat Co., SG Me. 201, 29 Atl. 1009, 25 L. R. 
A. 491; Quimby v. R. Co., 150 Mass. 3G5, 23 
N. E. 205, 5 L. R. A. S4G; Kinney v. R. Co., 
34 N. J. L. 513, 3 Ain. Rep. 205; Wells v. R. 
Co., 24 N. Y. 1S1; Muldoon v. R. Co., 7 Wasli. 
52S, 35 Pac. 422, 22 L. R. A. 794, 38 Am. St. 
Rep. 901. The carrier is liable for injuries 
to tlie shipper’s servants resulting from de- 
fects in a car furnished by it; Chieago, I. & 
L. R. Co. v. Pritcliard, 1GS Ind. 39S. 79 N. 
E. 50S, S1 N. E. 7S, 9 L. R. A. (N. S.) S57; 
aml likewise if the defects iujure tbe prop- 
erty recoivcd by it, altbougli the car is iu 
fact the propertv of another corporation: 
Ladd v. R. Co., 193 Mass. 359, 79 N. E. 742, 
9 L. R. A. (N. S.) S74. 9 Aun. Cas. 9SS. 

Railroad companies, stcamboats, and all 
other carriers who allow express companles 
to carry parcels and paekages on their cars, 
or boats, or other veliicles, are liable as 
common carners to the owners of goods for 
all loss or damage which oceurs, without re- 
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gard to the contract between them and such 
express carriers; New Jersey Steam Nav. 
Co. v. Bank, 6 How. (U. S.) 344, 12 L. Ed. 
465; Farmers’ & Mechanics* Bank v. Transp. 
Co., 23 Vt. 1S6, 56 Ara. Rep. 68; American 
Exp. Co. v. Ogles, 36 Tex. Civ. App. 407, S1 
S. W. 1023. 

A carrier is not liable for the loss of a 
mail package through the negligence of its 
employê, being in that employment not a 
carrier, but a public agent of the United 
States: Bankers’ Mutual Casualty Co. v. Ry. 
Co., 117 Fed. 434, 54 C. C. *A. 608, 65 L. R. 
A. 397. But where the carrier transports 
cars of an express company under a spe- 
cial contract, a clause exempting the carrier 
from liability is valid; Baltimore & O. S. 
Ry. Co. v. Voigt, 176 U. S. 498, 20 Sup. Ct. 
3S5, 44 L. Ed. 560. 

Railways, steamboats, packets, and other 
common carriers of' passengers, although 
not liable for injuries to their passengers 
without their fault, are nevertheless respon- 
sible for the baggage of such passengers in- 
trusted to their care as common carriers of 
goods; and such responsibility continues for 
a reasonable time after the goods have been 
pTaced in the warehouse or depot of the 
carrier, at the place of destination, for de- 
Iivery to the passenger or his order; 2 B. & 
P. 416; Powell v. ISfyers, 26 Wend. (N. Y.) 
591; Bennett v. Dutton, 10 N. II. 481; Dill v. 

R. Co., 7 Rich. (8. C.) 158, 62 Am. Dec. 407. 
See Galveston, H. & S. A. Ry. Co. v. Smith, 
81 Tex. 479, 17 S. W. 133. 

Where baggage was stored with a carrier 
as warehouseman after its arrival by rail- 
road, the burden is on the owner to show 
negligence ; Yazoo & M. V. R. Co. v. Hughes, 
94 INIiss. 242, 47 South. 662, 22 L. R. A. (N. 

S. ) 975. If a carrier maintains a check room 
and limits its liability for articles checked, 
such Umitation is good, but the carrier is 
liable as an insurer for the limited amount; 
Terry v. Southern Ry., 81 S. C. 279, 62 S. E. 
249, 18 L. R. A. (N. S.) 295. 

See Baggage. 

The responsibility of coramon carriers be- 
gins upon the delivery of the goods for im- 
mediate transportation. A delivery at the 
usual place of receiving freight, or to the 
employês of the company in the usual course 
of business, is sufficient; Merriam v. R. Co., 
20 Conn. 354, 52 Am. Dec. 344; 2 M. & S. 
172; Gregory v. Ry. Co., 46 Mo. App. 574; 
Railway Co. v. Neel, 56 Ark. 279, 19 S. Wl 
963: Rogers v. Wheeler, 52 N. Y. 262; Illinois 
Cent. R. Co. v. Smyser & Co., 38 Hl. 354, S.7 
Am. Dec. 301; but where carriers have a 
warehouse at which they receive goods for 
transportation, and goods are delivered there 
not to be forwarded until some event occur, 
the carriers are, in the meantime, only re- 
sponsible as depositaries; Moses v. R. R., 24 
N. H. 71, 55 Am. Dec. 222; and where goods 
are received as wliarfingers, or warehousers, 
^r forwarders, and not as carriers, liability 


will be incurred only for ordinary negU- 
gence; Platt v. Hibbard, 7 Cow. (N. Y.) 497. 
A carrier may make reasonable regulations 
governing the manner and place in which it 
will receive articles which it professes to 
carry, and tliese regulations may be changed 
on reasonable notice to the public; Robinson 
v. R. Co., 129 Fed. 753, 64 C. C. A. 281; proof 
of delivery of property to the earrier in 
sound condition and of its re-delivery at 
the end of the route in damaged condition 
is sufficient to sustain a recovery; Duncan 
v. R. Co., 17 N, D. 610, 11S N. W. 826, 19 
L. R. A. (N. S.) 952. Where goods are in- 
jured because of insecure packing or boxing, 
the carrier is not liable; Goodman v. O. R. 
& N. Co., 22 Or. 14, 28 Pac. 894; but where 
it does not appear that they were received 
as in bad order, or that they were so in fact, 
the presumption is that they w r ere in good 
order; Henry v. Banking Co., 89 Ga. 815, 15 
S. E. 757. Where there was less than a 
carload of goods, and there was no agree- 
ment on the part of the carrier to transport 
them in a ventilated car, although it was 
requested by the carrier that they should be 
so shipped, it was held that the carrier was 
not liable for the loss of perishable goods; 
Davenport Co. v. R. Co., 173 Pa. 398, 34 
Atl. 59. 

The responsibility of the carrier termi- 
nates after the arrival of the goods at their 
destination and a reasonable time has elaps- 
ed for the owner to receive them in business 
hours. After that, the carrier may put them 
in a warehouse, and is only responsible for 
ordinary care; Thomas v. R. Corp., 10 Metc. 
(Mass.) 472, 43 Am. Dec. 444; Smith v. Rail- 
road, 27 N. PI. 86, 59 Am. Dec. 364; 2 M. & 
S. 172. Where goods are delivered to the 
consignee in violation of instructions not to 
deliver wfithout a bill of lading, the com- 
pany is liabie to the shipper for loss there- 
by sustained; Foggan v. R. Co., 61 Hun 623, 
16 N. Y. Supp. 25. The delivery of goods 
from a ship must be according to the cus- 
tom of tlie port, and such delivery will dis- 
charge the carrier of his responsibility; Con- 
stable v. S. S. Co., 154 U. S. 51, 14 Sup. Ct. 
1062, 3S L. Ed. 903. 

Notice to the consignee of the arrival of 
goods and a reasonable time to remove them 
are neces.sary to reduce the liability of the 
carrier to that of a warehouseman; Royth- 
ress v. R. Co., 148 N. C. 391, 62 S. E. 515, 
18 L. R. A. (N. S.) 427; and where goods are 
stolen after notice to the consignee, but be- 
fore a reasonable time for removal has 
elapsed, the carrier is liable; Burr v. Ex- 
press Co., 71 N. J. L. 263, 58 Atl. 609. The 
test of reasonable time for the removal of 
goods which changes a carrier to a ware- 
houseman is whether the consignee exercised 
reasonable diligence to ascertain w'hen the 
goods had arrived or would arrive, and to 
remove them after he had received, or, with 
reasonable care, would have receivöd notice; 
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Lewis v. R. Co., 135 Ky. 3G1, 122 S. W. 181, 
25 L. R. A. (X. S.) 038, 21 Ann. Cas. 527. 
Three and a half months was held more 
than reasonable time; Norfolk & W. R. Co. v. 
Mill. Co., 100 Va. 1S1, 03 S. E. 415; eighteen 
days after notice was mailed; Southern R. 
Co~ v. Machine Co., 105 Ala. 430, 51 South. 
779. Where baggage was left over night, the 
carrier’s liability, if any, for its loss, was 
that of a warehouseman; Campbell v. R. Co., 
78 Neb. 479, 111 N. W. 12G. One and a kalf 
busincss days is suflicient to terminate tlie 
liability of the carrier as snch; United 
Fruit Co. v. Transportation Co., 10i Md. 
5G7, G5 Atl. 415, S L. R. A. (N. S.) 240, 10 
Ann. Cas. 437; a earrier whose liability has 
become tliat of a warehouseman is liable 
as a bailee for hire unless it notifies the 
ownpr that it will no longer hokl the prop- 
erty as warehouseman; Rrunson & Boat- 
wright v. R. Co.. 76 S. C. 9, 5G S. E. 538, 9 
L. R. A. (N. S.) 577. 

On uneonditional consignments the carrier 
must treat the consignee as the aljsolute 
owner until he receives notice to the con- 
trarv; Tratt v. Express Co., 13 Idaho, 373, 
90 Tac. 311, 10 L. R. A. (N. S.) 499, 121 Am. 
St. Rep. 2GS: where the consignce takes the 
goods from the carrier’s possession \sithout 
its knowledge or consent, the carrier is not 
justified for its failure to comply with an 
order of the shipper diverting tlie consign- 
ment; Atchison, T. & S. F. R. Co. v. Schriv- 
er, 72 Kan. 550, 84 Pac. 119, 4 L. R. A. (N. 
S.) 105G; but there is no liability wbere tbe 
carrier permits inspection of the goods at 
the point of destination in consequence of 
which the consignor, who was also the con- 
signee, w Y as prevented from making a sale 
thereof; Dudley v. Ry. Co., 5S W. Va. G04, 
52 S. E. 71S, 3 L. R. A. (N. S.) 1135, 112 Am. 
St. Rep. 1027. 

Where goods are so marked as to pass over 
successive lines of railways, or other trans- 
portation having no partnership connection 
in the business of carrying, the succo.ssive 
carriers are only liable for damage or loss 
occurring during the time the goods are in 
their possession for transportation; Naslma 
Lock Co. v. R. Co., 48 N. II. 339, 2 Am. Rep. 
242; Ogdensburg & L. C. E. Co. v. Tratt, 22 
Wall. (U. S.) 129, 22 L. Ed. S27; Van Sant- 
voord v. St. John, G II i 11 (N. Y.) 15S; Ilood 
v. R. Co., 22 Conn. 502; Nutting v. R. Co., 1 
Gray (Mass.) 502; Dunbar v. Ry. Co., 36 S. 
C. 110, 15 S. E. 357, 31 Am. St. Rep. SG0; 
Church v. R. Co., 1 Okl. 44, 29 Pac. 530; 
Alabama G. S. R. Co. v. Mt. Vernon Co., Sl 
Ala. 175, 4 South. 35G; Central R. Co. v. 
Hasselkus, 91 Ga. 384, 17 S. E. S3S, 44 Am. 
St. Rep. 37; Erie R. Co. v. Wilcox, S4 111. 
240, 25 Am. Rop. 451; Louisville & N. R. Co. 
v. Campbell, 7 Heisk. (Tenn.) 257: P»eard v. 
R. Co., 79 Ia. 531, 44 N. W. S03 ; Kyle v. R. 
Co., 10 Ricli. (S. C.) 3S2, 70 Am. Dec. 231. 
A carrier may stipulate that it shall be re- 
leased from liability after goods have left 


its road; Texas & P. R. Co. v. Adams, 7S 
Tex. 372, 14 S. W. GGG, 22 Am. St. Rep. 5G ; 
McCarn v. Ry. Co., 84 Tex. 352, 19 S. W. 
547, 1G L. R. A. 39, 31 Am. St. Rep. 51; 
Coles v. R. Co., 41 111. App. G07: Gulf, C. & S. 
F. R. Co. v. Clarke, 5 Tex. Civ. App. 547, 
24 S. W. 355. The English courts hold the 
first carricr, w T ho accepts goods marked for 
a place beyond his routo, responsible for 
the entire route, unless he stip\ilate.s ex- 
prcssly for the exteut of his own routo onlv; 
S M. & W. 421; 3 E. L. & Eq. 497; 1S i(l. 
553, 557; 7 H. L. 194. 

Where one of the carrlers has contracted 
clearly and unequivocally to delivor goods 
at their destination, t'. e., to carry them over 
the whole route, his liability will continue 
until final delivery; Converse v. Transp. Co., 
33 Conn. 17S; Pennsylvania R. Co. v. Rerrv, 
GS Pa. 272; Stewart v. II. Co., 3 Fed. 7GS; 
Gray v. Jackson. 51 N. II. 9, 12 Am. Rep. 1: 
Ohio & M. R. Co. v. McCarthy, 9G V. S. 25S, 
24 L. Ed. G93: Erie Ry. Co. v. Wilcox, S4 111. 
230, 25 Am. Rep. 451. See 9 L. R. A. S33. 
note; Newell v. Smith, 49 Vt. 255; Jennings 
v. R. Co., 127 N. Y. 438. 28 N. E. 391; hut the 
carrier upon whose line the damage or loss 
has occurred will also be liable; Laugblin 
v. Ry. Co., 2S Wis. 209, 9 Am. Rop. 493; 
Rrintnall v. R. Co., 32 Vt. GG5. Wliere the 
connecting carrier refuses or unreasonably 
delays to aecopt goods, the original carrier 
wliife so holding thern is a carrier, and the 
liability as sucb continues until they are 
warehoused; Rennitt v. Ry. Co., 4G Mo. App. 
G5G. 

A contract to transport goods from or to 
points not on the carrying line, and without 
the state by wliich it is incorporated. is keld 
to be good; Perkins v. R. Co., 47 Me. 573, 74 
Am. Dec. 507; Noyes v. R. Co., 27 ^ t. 110; 
Weed v. R. Co., 19 Wcnd. (N. Y.) 534; Redf. 
Railw. Cases 110; Naslnia Lock Co. v. R. Co M 
4S N. H. 339, 2 Am. Rep. 242; contra, Nau- 
gatuck R. Co. v. Button Co., 24 Conn. 4GS. 

At common law a carrier, unless there is 
a special contract is only hound to carry 
over its own line and deliver to a connect- 
ing carricr; Culf, C. & S. F. 'Ry. Co. v. 
State, 50 Tex. Civ. App. 353, 120 S. W. 102S. 
If it accepts goods marked for a point be- 
yond its own line, it is bound to carry 
and deliver them at that place: Wabash 
R. Co. v. Thomas, 222 111. 337, 7S N. E. 777, 
7 L. R. A. (N. S.) 194; and when it has 
so contracted, all connccting lines are its 
agents, for whose default it is responslble; 
Schwartz v. R. Co., 155 Cal. 712. 103 Pâc. 
19G: and if loss oceurs through the negli- 
gence of the connecting carrier or while in 
its possession the orlginal carrler is liable; 
Whitnack v. R. Co., S2 Neb. 4GI, 11S N. W. 
G7. 19 L. R. A. (N. S.) 1011, 130 Am. St. Rep. 
G92; St. Louis. 1. M. & S. Ry. Co. v. Ran- 
dle, S5 Ark. 127. 107 S. W. 6G9; the inter- 
change of traflic between two connecting 
carriers Is, in the absence of statntory pro- 
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vision, a matter of contract, and the courts 
have no power to compel such interchange 
of traffic; Central Stock Yards Co. v. R. 
Co., 11S Fed. 113, 55 C. C. A. G3, G3 L. R. A. 
213, affirmed in Central Stock Yards Co. v. 
R. Co., 192 U. S. 5GS, 24 Sup. Ct. 339, 48 I,. 
Ed. 505; when goods arrive at the end of 
the original carrier’s linc, it is the duty of 
such carrier to deliver them to the succeed- 
ing carrier or notify it of their arrival; Texas 
& P. R. Co. v. Reiss, 1S3 U. S. 621, 22 Sup. 
Ct. 252, 4G L. Ed. 35S; in the absence of 
such notice, the original carrier is not re- 
lieved of his liability as insurer; id. If the 
original carrier still continues to have con- 
trol over the goods and has a cboice as be- 
tween connecting c-arriers, his liability is 
not terminated until actual delivery of the 
goods to one of the connecting carriers; 
Texas & P. R. Co. v. Callender, 1S3 IT. S. 
G32, 22 Sup. Ct. 257, 4G L. Ed. 302. The 
original carrier’s duty is not discharged by 
tendering the goods in an unfit condition 
whether such condition arises from an in- 
jury received in its possession or from some 
unusual cause; Buston v. R. Co„ 11G Fed. 
235, affirmed in 119 Fed. S08, 5G C. C. A. 
320; the receipt of perishable goods in- 
volves the duty of the carrier to provide a 
refrigerator car and to ice it properly, not 
only on its own line, but on the connecting 
carrier’s route; Pennsylvania R. Co. v. Prod- 
uce Co., 111 Md. 356, 73 Atl. 571. If the 
connecting carrier negligently detains goods 
at the connecting point until they are over- 
taken by a flood, the original carrier is still 
liable for the loss; Wabash R. Co. v. 
Sharpe, 76 Neb. 424, 107 N. W. 758, 124 Am. 
St. Rep. 823; a shipper may dernand delivery 
of the goods at the connecting point of two 
routes by paying the charges of the first 
carrier ; Wente v. R. Co., 79 Neb. 179, 115 N. 
W. 859, 15 L. R. A. (N. S.) 756. 

The Carmack Amendment to the Inter- 
state Commerce Act makes a carrier liable 
for loss beyond its own lines when goods are 
received for interstate transportation. It is 
a valid exercise of the c-ommerce power; At- 
lantic Coast Line R. Co. v. Mills, 219 U. S. 
180, 31 Sup. Ct. 164, 55 L. Ed. 167, 31 L. ,R. 
A. (N. S.) 7; but it was not decided there 
whether a carrier can be compelled to ac- 
cept goods for transportation beyond its 
own lines. 

The agents of railway and steamboat com- 
panies, will bind their principals to the full 
extent of the business intrusted to their 
control, whether they follow their instruc- 
tions or not; Philadelphia & R. R. Co. v. 
Derby, 14 IIow. (U. S.) 46S, 483, 14 L. Ed. 
502. See Jennings v. R. Co., 127 N. Y. 438, 
28 N. E. 394. Nor will it excuse the com- 
pany because the servant or agent acted 
wilfully in disregard of his instructions ; 
Weed v. R. Co., 5 Duer (N. Y.) 193; Redf. 
Railw. § 137, and cases cited in notes. 

A common carrier has power to make 


reasonable regulations governing the man- 
ner and place in which it will receive goods 
for transportation and also may change such 
regulations upon reasonable notice to the 
public; Robinson v. R. Co., 129 Fed. 753, 64 
C. C. A. 2S1; Platt v. Lecocq, 15S Fed. 723, 
85 C. C. A. G21, 15 L. R. A. (N. S.) 558. It 
may require rcasonablc assurance of the 
character of the goods, and also provide for 
a reasonable inspection; Adams Express 
Co v. Com., 129 Ky. 420, 112 S. W. 577, 18 
L. R. A. (N. S.) 11S2. 

A stipulation in a bill of lading limiting 
the time within which claims for damage 
may be presented is valid, provided the time 
fixed is reasonable; Nashville, C. & St. L. R. 
R. v. H. M. Long & Son, 1G3 Ala. 1G5, 50 
South. 130; but a stipulation of ten days is 
not reasonable with rcgard to injuries to live 
stock; Wabash R. Co. v. Thomas, 222 111. 
337, 7S N. E. 777, 7 L. R. A. (N. S.) 104. 

Transportation of animals is common car- 
riage; Swiney v. Exp. Co., 144 Ia. 342, 115 
N. W. 212; and the carrier is bound tn care 
for and feed tliem in transit ; Toledo, W. & 
W. R. Co. v. Hamilton, 7G 111. 393; Peck v. 
R. Co., 138 Ia. 187, 115 N. W. 1113, 16 L. 

R. A. (N. S.) 883, 128 Am. St. Rep. 185. A 
common carrier is absolutely liable for the 
destruction by fire of animals while in its 
possession; Stiles, Gaddie & Stiles v. R. Öo.s 
129 Ky. 175; a carrier of live stock is lia- 
ble only for the negligence of its servants, 
büt not as insurer ; Cash v. Wabash R. Co., 
81 Mo. App. 109; Rick v. Wells Fargo Co., 
39 Utah, 130, 115 Pac. 991; he is not liable 
for loss due to the natural propensities and 
habits of the stock; Tcxas Cent. R. Co. v. 
Ilunter & Co., 47 Tex. Civ. App. 190, 104 

S. W. 1075; Summerlin v. Ry., 56 Fla. 687, 
47 South. 557, 19 L. R. A. (N. S.) 191, 131 
Am. St. Rep. 164; where trained bears 
while in transit injure a person, the carrier 
is not liable; Molloy v. Starin, 191 N. Y. 
21, S3 N. E. 5S8, 16 L. R. A. (N. S.) 445, 14 
Ann. Cas. 57. It is the duty of the carrier 
to provide a safe pen for unloading stock at 
a junction point; E1 Paso & N. E. R. Co. v. 
Lumbley, 56 Tex. Civ. App. 418, 120 S. W. 
1050; and they must be kept in a reason- 
ably safe condition; St. Louis & S. F. R. 
Co. v. Beets, 75 Kan. 295, S9 Pac. GS3, 10 
L. R. A. (N. S.) 571. If the carrier aceept 
live stock for transportation, he is bound to 
exercise at least ordinary care; German v. 
It. Co., 3S Ia. 127; Gulf, C. & S. F. Ry. Co. 
v. Ellison, 70 Tcx. 491, 7 S. W. 7S5; St. 
Louis, I. M. & S. Ity. Co. v. Jones (Tex.) 29 
S. W. 695; Duveuick v. R. Co., 57 Mo. App. 
550; Norfolk & W. R. Co. v. Harman, 91 
Ya. 601, 22 S. E. 490, 44 L. iR. A. 2S9, 50 
Am. St. Rep. 855; Sckaeffer v. R. Co., 16S 
Pa. 209, 31 Atl. 108S, 47 Am. St. Rep. SS4; 
Gulf, C. & S. F. Ry. Co. v. Wilm, 9 Tex. Civ. 
App. 161, 28 S. W. 925; Crow v. R. Co., 57 
Mo App. 135. The burden of proof is on 
the carrier to show that loss or injury to live 
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stock resultcd frorn an exccpted cause, wheu 
shipped under special contract, eontaining 
exemptions frora iiability; Johnson v. 1L 
Co., 09 Miss. 191, 11 South. 104, 30 Am. St. 
Rep. 534. 

Undep the act of congrcss of June 29, 190G, 
coramon carriers by land and water carry- 
ing live stock in intcrstate coramerce are 
forbidden to confine thein inore than 28 
consecutive hours “without unloading the 
sanie in a huraane manner into properly 
equipped pens for rest, water and feeding, 
for a period of at least 5 consecutive hours, 
unless prevented hy storm or by other ac- 
cidental or unavoidable causes which can- 
not be anticipated or avoidcd by the exer- 
cise of due diligence and foresight,” except 
that sheep need not be unloaded in the night 
time, and it is provided that upon the writ- 
ten request of the owner, etc., of a partic- 
ular shipment, separate from any bill of 
lading or other railroad form, the tiine of 
confinement may be extended to 30 hours. 

Animals so unloaded sliall be properly fed 
and watered either by the owuer or cus- 
todian, or, in case of his default, by the car- 
rier at the reasonable expense of the owner 
or custodian, for which tlie carrier shall 
ha.ve a lien upon the animals, but the owner 
or shipper shall have the right to furnish 
food if he so desires. Section 3 provides 
that where animals are carried in such way 
that they have proper food, water, space 
and opportunity to rest, they need not be 
nnloaded. 

A railroad company which delivers the 
cars to a connecting carrier within the 28 
hours is relieved from responsibility; U. S. 
v. Southem Pac. Co., 157 Fed. 459; Mis- 
souri, K. & T. Ry. Co. v. U. S., 178 Fed. 15, 
101 C. C. A. 143. 

That the company had made proper rules 
requiring employees to comply with the act 
is no defense; U. S. v. Atlantic Coast Line 
R. Co., 173 Fed. 704, 9S C. C. A. 110; nor 
is pressure of business; U. S. v. Union Pac. 
R. Co., 1C9 Fed. 05, 94 C. C. A. 433. It is 
no defense that the violation was by reason 
of the oversight of a train dispatcher, con- 
trary to tlie rules and orders; Montana 
Cent. Ry. Co. v. U. S., 1G4 Fed. 400, 90 C. C. 
A. 3SS. 

An accidental or unavoidable cause, as 
mentioned in the act, which cannot he an- 
ticipated or avoided, etc., is one which can- 
not be avoided by that degree of care which 
the law requires of every one under the eir- 
cumstances of the particular case; Mis- 
souri, K. & T. R. Co. v. U. S., 17S Fed. 15, 
101 C. C. A. 143. 

Failure to provide unloading stations, con- 
gested trafiic, conditions reasonably to be 
anticipated frora past experienee, and break- 
downs resulting froin negligent operation 
and omission to furnish properly equipped 
and inspeeted cars, etc., are not aceidental 
or unavoidable causes which will relieve the 


earrier; U. S. v. R. Co., 1CG Fed. 100. X 
company must know how Iong a eonnecting 
line has kept auimals witliout food or water 
and must learn such fact at its peril; U. S. 
v. Stockyards Co., 181 Fed. 025. The qucs- 
tion of compliance with the act of congress 
of the written request for the extension of 
the period of confinement is for the court; 
Missouri, K. & T. Ry. Co. v. U. S., 178 Fed. 
15, 101 C. C. A. 143. 

The act is not criminal; it does not re- 
quire proof of malevolent purpose, but only 
that animals were knowingly and intention- 
ally confined beyond the prescrihed period; 
U. S. v. Stockyards Co., 1G2 Fed. 55G. 

There is a separate offense as to each 
lot of eattle shipped simultaneously as soon 
as the prescrihed time expires as to each 
lot, regardless of the number of shippers, 
trains or cars. The aggregate sum of the 
possible penallies is the amount in dispute 
for jurisdictional purposes; RaUimore & 
O. S. W. R. Co. v. U. S., 220 U. S. 94, 31 
Sup. Ct. 3GS, 55 L. Ed. 384. 

The carrier has an insurable interest in 
the goods, both in regard to fire and rnarlne 
disasters, measured by the extcnt of his 
liability for loss or damage; Chase v. Ins. 
Co., 12 Barb. (N. Y.) 595. 

The carrier is uot bound, unless he so 
stipulate, to deliver goods by a particular 
time, or to do more than to deliver in a 
reasonable time under all the circumstances 
attending the transportation; 5 M. & G. 551; 
Broadwell v. Butler, 6 McLean 29G, Fed. 
Cas. No. 1,910; Wibert v. R. Co., 12 N. Y. 
245. See 15 W. R. 792; L. R. 9 C. P. 325; 

McLaren v. R. Co., 23 Wis. 138; Illinois 

Central R. Co. v. Waters, 41 111. 73 ; Daw- 
son v. R. Co., 79 Mo. 29G. The implied 

agreement of a common carrier is to dcliver 
at the destination within a reasonable time; 
Cliicago & Alton R. Co. v. Kirby, 225 U. S. 
155, 32 Sup. Ct. 64S, 5G L. Ed. 1033; Mis- 
souri Pae. Ry. Co. v. Implement Co., 73 

Kan. 295. S5 Pac. 40S, S7 Pac. S0, G L. R. A. 
(N. S.) 105S, 117 Am. St. Rep. 4GS, 9 Ann. 
Cas. 790; interference by strikers excuses 
delay; Sterling v. R. Co., 3S Tex. Civ. App. 
451, SG S. W. G55; but where the carrier‘< 
facilitics were overtaxed by an unusual 
press of busiuess, whicli it knew of at the 
time of the shipment, the eonsequent delay 
in delivery is not excused: Yazoo & M. V. 
R. Co. v. Blum Co., SS Miss 1S0, 40 South. 
74S, 10 L. R. A. (N. S.) 432; for failure to 
deliver promptly theatrienl seenery and 
properties, the earrier is liable for the value 
of the ordiuary enrnings, less the cxpenses 
whieli the owner has stived by inahility to 
exhibit; Weston v. R. Co., 190 Mass. 29S, 7G 
N. E. 1050, 4 L. R. A. (N. S.) 5G9, 112 Am. 
St. Rep. 330, 5 Ann. Cas. S25. A carrier is 
liable for delay if it knows and does not 
disclose tlie probability of it; Thomas v. R. 
Co., G3 Fed. 200; at least as held by some 
courts, wheu the shipper does not know 
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tbe circumstances ; Xelson v. R. Co., 2S Mont. 
297, 72 Pac. 642.' Wliat is a rcasonable time 
is to be decicled by tbe jury; Nettles v. R. 
Co., 7 Rich. (S. C.) 190, 62 Am. Dec. 409; 32 
L. J. Q. B. 292. 

But if tlie carricr contract specially to 
deliver in a prescribed time, be must per- 
form bis contract, or suffer tbe damages 
sustaiued by bis failure; Harmony v. Bing- 
bam, 12 N. Y. 99, 62 Am. Dec. 142; 2 B. & 
P. 416; Knowles v. Dabuey, 105 Mass. 437; 
Ball v. R. Co., 83 Mo. 574. 

He is liable, upon general priuciples, 
wbere the goods are not delivered tbrougb 
bis default, to tbe extent of tbeir market 
value at tbe place of tbeir destinatlon; 
Iland v. Baynes, 4 Whart. (Pa.) 204, 33 Am. 
Dec. 54; Grieff v. Switzer, 11 La. Ann. 324; 
2 B. & Ad. 932; Newell v. Smitb, 49 Vt. 255 ; 
Rankin v. R. R., 55 Mo. 167. See, also, 
Gillingham v. Dempsey, 12 S. & R. (Pa.) 
183; Ringgold v. Ilaven, 1 Cal. 10S. 

Receipt of goods and failure to deliver 
raises a presumption against tbe carrier ; 
Everett v. R. Co., 13S N. C. 6S, 50 S. E. 557, 
1 L. R. A. (N. S.) 9S5; but tbe carrier is not 
liable for failure to deliver a carload of 
fiuit where municipal autborities forbid the 
delivery on account of quarantine; Alabama 
& V. II. Co. v. Tirelli, 93 Miss. 797, 4S South. 
962, 21 L. R. A. (N. S.) 731, 136 Am. St. Rep. 
559, 17 Ann. Cas. S79. 

If tbe goods are only damaged, or not 
delivered in time, tbe owner is bouud to 
receive tbem. He will be entitled to dam- 
ages, but cannot repudiate tbe goods and 
recover from tbe carrier as for a total loss; 
Shaw v. R. Co., 5 Ricb. (S. C.) 462, 57 Am. 
Dec. 768; Scovill v. Griffitb, 12 N. Y. 509; 
Hackett v. R. R., 35 N. H. 390; Robertson 
v. Steamsbip Co., 60 N. Y. Super. Ct. 132; 
Chesapeake & O. R. Co. v. Saulsbury, 126 
Ky. 179, 103 S. W. 254, 12 L. R. A. (N. S.) 
431. 

Where a carrier is actually deceived as 
to tbe contents of a package containing in- 
toxicating liquors, whicb it transports into 
local option territory, it cannot be punished 
under a statute forbidding such transpor- 
tation ; Adams Exp. Co. v. Com., 129 Ky. 
420, 112 S. W. 577, 18 L. R. A. (N. S.) 1182 ; 
and to protect itself, it may require rea- 
sonable assurance tbat tbe goods are not 
contraband, and provide for a reasonable 
inspection when practicable; id. 

If a sbipper is guilty of fraud in misrep- 
resenting tbe nature or value of tbe article, 
be forfeits bis rigbt to indemnity, because 
be bas attempted to deprive the carrier 
of the rigbt to be compensated in propor- 
tion to the value of the article and tbe risk 
assumed, and bas tended to lessen tbe vigi- 
lance of the carrier ; Hart v. R. Co., 112 U. 
S. 331, 5 Sup. Ct. 151, 2S L. Ed. 717; in such 
case be cannot bold the carrier for more 
tban tbe apparent value, or tbe value stated 
by bira; id .; Georgia S. & F. Ry. Co. v. 


Johnson, King & Co., 121 Ga. 231, 4S S. E. 
807; Graves v. R. Co., 137 Mass. 33, 50 Am. 
Rep. 2S2; Rowan v. Wells, Fargo\& Co., S0 
App. Div. 31, S0 N. Y. Supp. 226. Tbis rule 
has beeu applied to one sbippiug a valuable 
liorse as a borse of ordinary value at a rate 
applicable to tbe latter; Duntley v. R. Co., 
66 N. II. 263, 20 Atl. 327, 9 L. R. A. 449, 49 
Am. St. Rep. 610; one concealing valuable 
memorandum books in clotbing sbipped aa 
“worn clotbing;” Savaunab, F. & W. Ry. 
Co. v. Collins, 77 Ga. 376, 3 S. E. 416, 4 
Am. St. Rep. S7; one deliveriug a package 
of tbe value of $234,000, and representing its 
value as $1,000, paying for tbe latter valua- 
tion; U. S. Exp. Co. v. Ivoerner, 65 Minn. 
540, 6S N. W. 1S1, 33 L. R. A. 600; to one 
sbipping jewelry in a package as housebold 
goods; Cbarleston & S. Ry. Co. v. ISloore, 
80 Ga. 522, 5 S. E. 769. It bas been held 
tbat in sucb case tbe carrier is relieved 
from all liability; Sbackt v. R. Co., 911 
Tenn. 65S, 30 S. W. 742, 28 L. R. A. 176; 
Soutbern Exp. Co. v. Wood, 98 Ga. 26S, 25 
S. E. 436. On tbe other hand, it bas been 
lield tbat, wbere fraud was practiced in 
order to get a lower rate, tbe carrier would 
not be bound by tbe rate given, but tbat 
in sucb case the carrier's liability was not 
lessened; Lucas v. Ry. Co„ 112 Ia. 594, 84 
N. W. 673; Rice v. R, Co., 3 Mo. App. 27. A 
mere failure of tbe shipper, unasked, to 
state tbe value, is not, as a matter of law, a 
fraud upon tbe carrier wbicb defeats all 
rigbt of recovery; New York, C. & H. R. R. 
Co. v. Fraloff, 100 U. S. 24, 25 L. Ed. 531; 
but otber cases have imposed upon tbe 
sbipper tbe duty of disclosiug to the car- 
rier tbat tbe article is valuable; Wbite v. 
Cable Co., 25 App. D. C. 364; Gilman v. 
Telegraph Co., 4S Misc. 372, 95 N. Y. Supp. 
564. Wbere tbe value, wben not stated. 
was, by tbe company’s regulation, placed 
at $50, tbis limit was enforced; Magnin v. 
Dinsmore, 70 N. Y. 410, 26 Am. Rep. 608. 
See a full note in 23 L. R. A. (N. S.) 745. 
But in Penusylvania contracts limiting lia- 
bility for tbe full value are beld void; 
Wrigbt v. Exp. Co., 230 Pa. 635, 79 Atl. 760, 
wbere the value was greatly in excess of tbe 
$50 limit and tbe bill of lading was stamped 
“value asked and not given.” 

Wbere an express company fixes its charg- 
es in proportiou to tbe value of tbe property 
shipped and tbe sbipper has knowledge of 
same, in case of loss, tbe sbipper is limited 
to tbe value stated, and tbis is not a viola- 
tion of tbe act of June 29, 1906, wbicb states 
tnat a carrier in an interstate sbipment 
cannot limit bis liability; Adams Express 
Co. v. Croninger, 226 U, S. 491, 33 Sup. Ct. 
148, 57 L. Ed. 314. 

For tbe authorities in tbe civil law on the 
subject of common carriers, the reader is re- 
ferred to Dig. 4. 9. 1 to 7; Pothier, Pand. 
lib. 4, t. 9; Dornat, liv. 1, t. 16, ss. 1 and 2; 
| Pardessus, art. 537 to 555; Codc Civil , art. 



COMMOX CARRIERS 


561 


COMMOX CARRIERS 


17S2, 17S6, 1052; Moreau & Carlton, Las Par -' 
tidas , c. 5, t. 8, 1. 26; Erskine, Iust. b. 2, t. 
1, § 28; 1 Bell, Coram. 4C5; Abbott, Shipp. 
part 3, c. 3, § 3, note (1); 1 Voet, Ad Pand. 
lib. 4, t. 9; Merlin, Rêp. Voiture, Voituricr; 
Goirand, Code of Commcrce (1SS0) 103. 

See Common Caruiers of Passengers; 
Baggage; Bailments; Lien; Extress Com- 
panies; Passenget.; Ticket; Sleeping Car; 
Interstate Commerce Commission. 

C0MM0N CARRIERS 0F PASSENGERS. 

Common carriers of passengers are sucli as 
undcrtake for bire to carry all persons in- 
diffcrently who may apply for passage, so 
long as there is room, and there is no legal 
excuse for refusing. Thoraps. Carriers of 
Passengers 2G, n. § 1; Vinton v. R. Co., 11 
Allen (Mass.) 304, 87 Am. Dec. 714; Hollis- 
ter v. Nowlen, 19 Wend. (N. Y.) 239, 32 Am. 
Dec. 455; Bennett v. Dntton, 10 N. H. 4S0; 
Galcna & C. U. R. Co. v. Yarwood, 15 111. 
472 ; Jencks v. Colemau, 2 Sumn. 221, Fed. 
Cas. No. 7,25S; 3 B. & B. 54. 

A company owning parlor and sleeping 
cars, who enter into no contract of carriage 
with the passenger, but only give him su- 
perior accommodations, was formerly held 
not a common carrier; Pullman Palace 
Car Co. v. Smith, 73 111. 360, 24 Am. Rep. 
25S; Duval v. Palace Car Co., 62 Fed. 265, 
10 C. C. A. 331, 33 L. R. A. 715. See Parlor 
Cars ; Sleeping Cars. A street railway 
company is a common carrier of passengers 
and liable as such on common-law prin- 
ciples; Spellman v. Transit Co., 3G Neb. S90, 
55 N. W. 270, 20 L. R. A. 316, 38 Am. St. 
Rep. 753. See Street Railways. 

Common carners may excuse themselves 
when there is an unexpected press of travel 
and all their means are exhausted. But 
where it appcars that there is usually a 
large crowd at a particnlar station for a 
particnlar train, it is evidcnce of negligcnce 
on the part of the carrier in failing to an- 
ticipate thc largc crowd and take precau* 
tions to protcct intcnding passengers from 
injury tlicrefrom; Kublen v. Ry. Co., 193 
Mass. 341, 79 N. E. S15, 7 L. R. A. (N. S.) 
729. 11S Am. St. Rep. 51G. And see Bennett 
v. Dutton, 10 N. II. 4S6; and they rnary for 
good causc exclude a passengcr: thus, tbey 
are not rcquired to carry drunken and dis- 
orderly pcrsons, or one affectcd with a con- 
tagions disease, or those who come on board 
to assault passengers, commit a crime, fiee 
from justice, gamble, or interfere witli thc 
proper regulations of the carrier, and dis- 
turb the comfort of thc passengers; Tkurs- 
ton v. R. Co., 4 Dill. 321, Fed. Cas. No. 
14,019 ; Pearson v. Duane. 4 Wall. (U. S.) 
605, 1S L. Ed. 447; O’Brien v. R. Co.. 15 
Gray (Mass.) 20, 77 Am. Dec. 347 ; Pitts- 
burgh, C. & St. L. Ry. Co. v. Vandyne, 57 
Ind. 576, 20 Am. Rep. GS ; Pittsburgh & C. 
R. Co. v. Pillow, 76 Pa. 510, 1S Am. Rep. 
424; Railway Co. v. Valleley, 32 Ohio St. 

Bouv.—36 


345, 30 Am. Rep. 601; or one whose pur- 
pose is to injure the carrier’s business; 
Jencks v. Coleman, 2 Sunin. 221, Fed. Cas. 
No. 7,25S; Barney v. Martin, 11 Blatchf. 
233, Fed. Cas. No. 1,030; but if a carrier re- 
ceives a passenger, knowing that a good 
cause exists for his exclusion, he cannot 
aflerwards eject him for such cause; Pear- 
son v. Duanc, 4 Wall. (U. S.) 605, 1S L. Ed. 
447 ; Tarbell v. R. Co., 34 Cal. 016. Wliere 
one rightfully on a train as a passenger is 
put off, it is of itself a good cause of action 
against thc company irrespective of any 
physical injury tbat may have resulted; 
New York, L. E. & W. R. Co. v. Winter, 143 
U. S. G0, 12 Sup. Ct. 356, 3G L. Ed. 71. It 
is not liable for injuries resulting from 
one trying to steai a ride on a freight train ; 
Planz v. It. Co., 157 Mass. 377; 32 N. E. 
356, 17 L. R. A. 835. 

Passenger-carriers are not beld respon- 
sible as insurers of thc safety of their pas- 
sengcrs, as common carriers of goods are. 
But they are bound to tlie very highest de- 
gree of care and watchfulness in regard to 
all their appliances for thc conduct of their 
business; so that. as far as buman fore- 
sight can secure the safety of passengers. 
there is an unquestionable right to demand 
it of ail who enter upon the business of 
passenger-carriers ; Spellman v. Rapid 
Transit Co., 36 Neb. S90, 55 N. W. 270, 20 
L. R. A. 316, 3S Ain. St. Rep. 753: Texas 
Central R. Co. v. Stuart, 1 Tex. Civ. App. 
642, 20 S. W. 9G2; Chicago, P. & St. L. R. 
Co. v. Lewis, 145 111. 67, 33 N. E. 960; L. R. 
9 Q. B. 122; 2 Q. B. D. 377; White v. R. 
Co., 136 Mass. 321; Pennsylvania Co. v. 
Roy, 102 V. S. 451. 26 L. Ed. 141; Pliila- 
delphia & R. R. Co. v. Anderson, 94 Pa. 351, 
39 Am. Rep. 7$7. They are liable only for 
injuries rcsulting from their negligence; 
[1901] A. C. 49G; and such negligcnce must 
be tkc proximate cause of the injury; Be- 
vard v. L. Traction Co., 74 Neb. $02, 105 N. 
W. 635, 3 L. R. A. (N. S.) 31S. A carrier is 
not permitted to contract against liability 
for negligence, but a private carrier may, 
by speeial contract; Cleveland, C., C. & St. 
L. R. Co. v. Ilenry, 170 Ind. 91. S3 N. E. 
710. Wliere a conductor negligently assists 
a passengcr from the car to the station plat- 
form, the company is responsiblc for iuju- 
ries resulting therefrom ; Hanlon v. R. Co.. 
1S7 N. Y. 73, 79 N. E. S46, 10 L. R. A. (X. S.) 
411, 116 Am. St. Rep. 591, 10 Ann. Cas. 366: 
and even carrying a passenger at reduced 
fare does not cntitle tlic carrier to stipulate 
for an exeniption from liability for negli- 
geuce; Pittsburgh, C., C. & St. L. R. Co. v. 
Iliggs, 165 Ind. 691, 76 N. E. 299, 4 L. R. A. 
(N. S.) 10*1. 

A state may by statute limit the right of 
recovery for injuries to eertain classes of 
persons; Martin v. R. Co., 203 U. S. 2S4. 
27 Sup. Ct. 100, 51 L. Ed. 1S4. 

It is not responsible to persons board- 
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ing trains to assist passengers; Hill v. R. 
Co., 124 Ga. 243, 52 S. E. 651, 3 L. R. A. (N. 
S.) 432; to purchase fruit from one not in 
tlie ernploy of the railroad company; Peter- 
sou v. R. Co., 143 N. C. 260, 55 S. E. 618, 8 
L. R. A. (N. S.) 1240, 11S Am. St. Rep. 799; 
or to speak to a passenger thereon; Bullock 
v. R. Co. (Tes.) 55 S. W. 184; and it owes 
no duty to them. 

Where an injury occurs on cars chartered 
by an association or individual, the carrler 
is liable to a passenger thereon as in other 
cases; Clerc v. R. & S. S. Co., 107 La. 370, 
31 South. SS6, 90 Am. St. Rep. 319; Estes 
v. R. Co., 110 Mo. App. 725, S5 S. W. 627; 
Collius v. R. Co., 15 Tes. Civ. App. 169, 39 
S. W. 643; and so where such a passenger 
Iias been ejected from such a train; Kirk- 
land v. R. Co., 79 S. C. 273, 60 S. E. 66S, 
12S Am. St. Rep. S4S. Where a train is 
signalled at a section house, which is not a 
regular stoppiug-place, and a person boards 
it without any one’s knowledge, and in do- 
ing so is iujured, the carrier is not liable; 
Georgia Pac. R. Co. v. Robinson, 68 Miss. 
643, 10 South. 60. 

The passenger must be ready and willing 
to pay such fare as is required by the es- 
tablished regulations of the carriers in con- 
formity with law. But an actual tender of 
fare or passage-money does not seem requi- 
site in order to maintain an action for an 
absolute refusal to carry, and much less is 
it necessary in an action for any injury sus- 
tained; 6 C. B. 775; 2 Kent 59S. The rule 
of law is the same in regard to paying fare 
in advance that it is as to freight, except 
that, the usage in the former case beiug to 
take pay in advance, a passenger is expect- 
ed to have procured his ticket before he had 
taken passage. 

It is the carrier’s duty to maintain safe 
stations and approaches, whether on their 
own premises or on another’s and main- 
taiued by them; Delaware, L. & W. R. Co. 
v. Trautwein, 52 N. J. L. 169, 19 Atl. 178, 
7 L. R. A. 435, 19 Am. St. Rep. 442; .Tobin 
v. R. Co., 59 Me. 1S3, 8 Am. Rep. 415; or 
even where maintained by another; Cotant 
v. R. Co., 125 Ia. 46, 99 N. W. 115, 69 L. 
R. A. 9S2; Gulf, C. & S. F. R. Co. v. Glenk, 
9 Tex. Civ. App. 599, 606, 30 S. W. 278; 
Schlessinger v. R. Co., 49 Misc. 504, 98 N. 
Y. Supp. S40; Beard v. R. Co., 4S Vt. 101; 
but iu sucb case it is suggested that the li- 
ability is rather for not guarding the car- 
rier’s premises so that the defective ap- 
proach would not be used; 20 Harv. L. Rev. 
67. If there are two approaches and one is 
faulty, the carrier is liable to one using it; 
19 C. B. N. S. 1S3. In making platforms 
safe the care required is not the highest de- 
gree of care, but ordinary care; Pittsburgh, 
C., C. & St. Louis R. Co. v. Harris, 38 Ind. 
App. 77, 77 N. E. 1051; Chicago & N. W. 
Ry. Co. v. Scates, 90 III. 5S6; hut they have 
been held to all that human sagacity and 


foresight can do and liable for sligbtest neg- 
ligence; Zimmer v. R. Co., 36 App. Div. 265, 
55 N. Y. Supp. 308; Baltimore & O. R. Co. 
v. Wigktman’s Adm’r, 29 Gratt. (Va.) 431, 26 
Am. Rep. 3S4. 

A carrier is liable for severe illness of a 
passenger caused by negligent failüre to 
heat its cars properly; Atlantic Coast Line 
R. Co. v. Powell, 127 Ga. S05, 56 S. E. 1006, 
9 L. R. A. (N. S.) 769, 9 Ann. Cas. 553. 

It is the duty of a steamsliip company 
running a night boat to supply berths to un- 
objectionable passeugers in the order of ap- 
plication; Patterson v. S. S. Co., 140 N. C. 
412, 53 S. E. 224. And they must absolutely 
protect passengers against the misconduct 
of their own servants engaged in executiug 
the contract; New Jersey S. B. Co. v. 
Brockett, 121 U. S. 637, 7 Sup. Ct. 1039, 30 
L. Ed. 1049; Haver v. R. Co., 62 N. J. L. 
282, 41 Atl. 916, 43 L. R. A. 84, 72 Am. St 
Rep. 647; but if an employê is free from 
liability for injury done a passenger, the 
carrier is also; New Orleans & N. E. R. 
Co. v. Jopes, 142 U. S. 18, 12 Sup. Ct. 109, 
35 L. Ed. 919. Where one enters a ticket- 
office to buy a ticket he is entitled to the 
protection of a passenger, although the 
agent refuse to sell him a ticket; Norfolk 
& W. R. Co. v. Galliher, 89 Va. 639, 16 S. E. 
935. 

The degree of speed allowable upon a rail- 
way depends upon the condition of the road; 
5 Q. B. 747. 

Passenger-carriers are not responsible 
where the injury resulted directly from the 
negligence of the passenger; Baltiraore & 
P. R. Co. v. Jones, 95 U. S. 439, 24 L. Ed. 506; 
Pennsylvania R. Co. v. Aspell, 23 Pa. 147, 
62 Am. Dec. 323; 3 B. & Ald. 304. 

It is the duty of a street railway'Com- 
pany to stop when a passenger is about to 
alight and not to start again until he has 
done so; Washington & G. R. Co. v. Harmon, 
147 U. S. 571, 13 Sup. Ct. 557, 37 L. Ed. 2S4; 
but the act of alighting from a moving car 
is not negligence per se, regardless of at- 
tending circumstances; Duncan v. .Ry. Co., 
4S Mo. App. 659; McCaslin v. Ry. Co., 93 
Mich. 553, 53 N. W. 724; Ober v. R. Co., 44 
La. Ànn. 1059, 11 South. SIS, 32 Am. St. 
Rep. 366; Louisville, N. A. & C. R. Co. v. 
Johnson, 44 111. App. 56; but see Brown v. 
Barnes, 151 Pa. 562, 25 Atl. 144. A carrier 
is not liable, because it fails to stop a train 
for an intending passenger, for injury to his 
healtli, where he later procured a carriage 
to drive him across country on a storrny 
night to avoid delay in waiting for the next 
train; International & G. N. R. Co. v. Ad- 
disou, 100 Tex. 241, 97 S. W. 1037, 8 L. R. 
A. (N. S.) SS0. 

Carriers of passengers are bound to carry 
for the whole route for which they stipulate, 
and according to their public advertisemeuts 
and the gen^ral usage and custorn of their 
business; Weed v. R. Co., 19 Wend. (N. Y.) 
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534; 8 E. L. & Eq. 3G2. The carrier’s lia- 
bility extends over tbe entire route for 
which he has contracted to carry, though 
the destination is reached over conuecting 
lines; McElroy v. R. Co., 4 Cush. (Mass.) 400, 
50 Am. Dec. 704; McLean v. Bnrbank, 11 
Miun. 277 (Gil. 189); Candee v. R. Co., 21 
Wis. 5S2, 94 Am. Dec. 5GG. But the earrier 
is also liable on wliose line the loss or injury 
is suilered; Ilood v. It. Co., 22 Conu. 502; 
Sprague v. Smith, 29 Vt 421 ; Briggs v. 
Vanderbilt, 19 Barb. (N. Y.) 222. 

’VVhere a passenger holds a coupon ticket 
(not jointly issued) over connecting liues 
and is delayed by the negligence of a pre- 
cediug earrier, a succeediug road is uot 
bouud to carry him on such ticket if it has 
expired ; Brian v. dt. Co., 40 Mout. 109, 105 
Tac. 4S9, 20 Ann. Cas. 311; New York. L. 
E. & W. R. Co. v. Beunett, 50 Fed. 49G, 1 
C. C. A. 544; otherwise where it was a 
round trip tickct aud tlie iuitial and last 
carrier w T ere the same and the delay was by 
an intermediate carrier, the ticket beiug 
refused on the return by the last carrier; 
Stevens v. R. Co., 45 Tex. Civ. App. 19G, 100 
S. W. 807. Where the ticket is jointly is- 
sued, the passeuger is eutitled to complete 
his journey after the time has expired; 
Gulf, C. & S. F. R. Co. v. Looney, 85 Tex. 
158, 19 S. W. 1039, 1G L. R. A. 471, 34 Am. 
St. Rep. 7S7. If.all the lines are operated 
by the company selling the ticket, and the 
passenger commences his journey within the 
period, he may complete it after the ticket, 
by its terms has expired; Brian v. R. Co., 

40 Mont. 109, 105 Pac. 4S9, 20 Ann. Cas. 311. 

Where a passenger is carried some dis- 

tancc beyoud his destination, and ejected 
agaiust his protest, being compelled to w'alk 
back to the station, the company is liable 
for breach of contract; Evansville & R. R. 
Co. v. Kyte, G Ind. App. 52. 32 N. E. 1134; 
and so wkere he was injured in walking 
baek on a dark night; Keutueky & I. Bridge 
& R. R. Co. v. Buckler, 125 Ky. 24, 100 S. 
W. 32S, S L. R. A. (N. S.) 555, 12S Am. St. 
Rep. 234. 

Passenger-carriers may establish reason- 
able regulations in regard to the conduct 
of passeugers, and discriminate betweeu 
those who eouform to their rules in regard 
to obtaining tickets, and those who do not, 
—requiring more fare of the latter; Chi- 
cago, B. & Q. R. Co. v. Parks, 1S 111. 4G0, 68 
Am. Dec. 5G2; Ililliard v. Goold, 34 N. II. 
230, 6G Am. Dec. 7G5 ; Steplien v. Smith, 29 
Vt 160; Com. v. Pow’er, 7 Metc. (ISIass.) 59G, 

41 Am. Dec. 4G5 ; State v. Overton, 24 N. J. 
L. 435, G1 Am. Dec. G71 ; 29 E. L. & Eq. 143; 
Crocker v. R. Co., 24 Conn. 249; Lake Erle 
& W. R. Co. v. Mays, 4 Ind. App. 413, 30 N. E. 
110G; but a passenger is not bound to com- 
ply with the rules of a company unless they 
are rcasonable; Central Railroad & Bank- 
ing Co. v. Striekland, 90 Ga. 5G2, 16 S. E. 
352. Passeugers may be required to go 


through in the same train or forfeit the re- 
mainder of their tiekets; Chemy v. R. R. 
Co., 11 Metc. (Massj 121, 45 Am. Dec. 190; 
Oil Creek & A. R. Ry. Co. v. Clurk, 72 Pa. 
231; State v. Overton, 21 N. J. L. 43S, G1 
Am. Dec. G71; Cleveland, C. & C. R. Go. v. 
Bartram, 11 Ohio St. 4G2; Gulf, C. A S. F. 
Ry. Co. v. Ilenry, 84 Tex. 67S, 19 S. W. 870, 
1G L. U. A. 31S. The words “good thi.s trip 
oiily’’ upou a ticket will not limit tlie un- 
dertaking of the company to auy particular 
day or any specific train,—they relate to a 
journey and not to a time ; and the ticket 
is good if used at any time within six years 
froin its date; Pier v. Finch, 24 Ilarb. (N. 
Y.) 514; Drew v. R. Co., 51 Cal. 425. See 
Lundy v. II. Co., GG Cal. 191, 4 Pac. 1193, 5G 
Am. Rcp. 100 ; Auerbacli v. R. Co., S9 N. Y. 
281, 42 Am. Itep. 290 ; Gulf, C. & S. F. Ry. 
Co. v. Looney, S5 Tex. 15S, 19 S. W. 1039, 
1G L. R. A. 471, 34 Aiu. St Rep. 7S7; but 
a tieket “good for tliis day ouly,” or for 
“only two days after date,” is of no valid- 
ity after that date though not used ; Boston 
& L. It. Co. v. Proctor, 1 Allen (Mass.) 2G7, 
79 Am. Dec. 729; Gale v. R. Co., 7 Hun 
(N. Y.) G70. Where a passenger buys a 
tieket which is silent as to stop-over priv- 
ileges, he may rely on the statements of the 
tieket agent on that subject; New T York, L. 
E. & W. R. Co. v. Winter, 143 U. S. G0. 12 
Sup. Ct. 35G, 3G L. Ed. 71. In determiuing 
what is a reasonable regulation the con- 
venience of both tlie public and the eom- 
pany must be eonsidered ; Faber v. Ry. Co., 
G2 Minn. 433, 64 N. W. 91S, 3G L. R. A. 789, 
where the schedule was disarranged and 
no notice given that tlie ear would not pro- 
ceed to its destination. It was held that 
the passenger could not be requircd to trans- 
fer to a ear ahead ; Burrow v t . Ry. & Light 
Co., 12 Va. L. Reg. 7G3; contra , 37 Can. 
Sup. Ct. 523; but where a transfer is compel- 
led there is a remedy for failure to provide 
seats in the new ear; Louisville, N. O. & 
T. Ry. Co. v. Patterson, G9 Miss. 421, 13 
Soutli. G97, 22 L. R. A. 259; see Camdeu & 
A. R. R. Co. v. Hoosey, 99 Pa. '492, 497, 44 
Am. Rep. 120. Au ordiuance Imposiug a 
penalty for unnecessary ehanges is reason- 
able; City of New Y^ork v. Ry. Co., 43 Mise. 
29, SG N. Y. Supp. G73. It is the duty of the 
carrier to give information uecessary for 
the journey; Dwinelle v. R. Co., 120 N. Y. 
117, 24 N. E. 319, S L. R. A. 224, 17 Am. St. 
Rop. Gll; as of eircumstances likcly to 
cause delay; llasseltiue v. Railway, 75 S. 
C. 141, 55 S. E. 142, G L. R. A. (N. S.) 1009; 
aud passengers have tlie riglit to rely on in- 
formatiou given; Pennsylvania Co. v. Hoag- 
land, 7S Ind. 203. The obligation is treated 
as an iucideut of the business ; see 20 Harv. 
L. Rev. 232; but in Euglaud false iuforma- 
tion is dealt with as if deceit; 5 El. & Bl. 
SG0. 

Railway passengers, when required by the 
regulatious of the compauy to surrender 
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iheir tickcts m exchange for the conduc- 
tor’s checks, are liable to be expelied from 
the cars for a refusal to comply with such 
regulation, or to pay fare again ; Northern 
R. Co. v. Page, 22 Barb. (N. Y.) 130; or for 
refusal to exhibit a ticket at the request of 
the conductor in compliance with the stand- 
ing regulations of the company; Hibbard 
v. 'R. Co., 15 N. Y. 455. See Ticket. 

Railway companies may exclude mer- 
chandise from their passenger trains. It is 
not the duty of a company to search every 
parcel carried by a passenger, and it is not 
guilty for the death of a fellow passcnger 
resulting from an explosion of fire works 
carried by another; [1901] A. C. 396. The 
company is not bound to carry a passenger 
daily whose trunk or trunks contain mer- 
chandise, money, or other things known as 
“express matter” ; 5 Am. Law Reg. 364. 

COMMQN CONDIDIT. See Condidit, 

COMMON. 

C0MM0N COUNCIL. See Council. 

C0MM0N COUNTS. Certain general 
counts, not founded on any special contract, 
which are introduced in a declaration, for 
the purpose of preventing a defeat of a just 
right by an accidental variance in the evi- 
dence. 

These are, in an action of assumpsit, counts 
founded on implied promises to pay money in con- 
sideration of a precedent debt, and have been va- 
riously classiüed. Those usually comprehended un- 
der the term are:— 

1. Indebitatus assumpsit, which alleges a debt 
founded upon one of the several causes of action 
from which the law implies a^promise to pay, and 
this is made the consideration for the promise to 
pay a sum of money equivalent to such indebted- 
uess. This covers two distinct classes:— 

a. Those termed mouey counts, because they re- 
lated exclusively to money transactions as the basis 
of the debt alleged: 

(1) Money paid for defendant’s use. 

(2) Money had and teceived by defendant for 

the plaintiff’s use. 

(3) Money lent and advanced to defendant. 

(4) Interest. 

(5) Account stated. 

b. Any of the usual states of fact upon which the 
debt may be founded, the most common being: 

(1) Use and occupation. 

(2) Board and lodging. 

(3) Goods sold and delivered. 

(4) Goods bargained and sold. 

(5) Work, labor, and services. 

(6) Work, Jabor, and materialsu 

2. Qitantum meruit. 

3. Quantum valebant. 

See Assumpsit. 

C0MM0N FINE. A small sum of money 
paid to tlie. lords by the residents in certain 
leets. Fleta; Wharton. 

COMMQN FISHERY. A fisbery to which 
all persons have a right. A common fishery 
is different from a common of fishery , which 
is the right to fish in another’s pond, pool, 
or river. See Fishery. 

C0MM0N HIGHWAY. By this term is 
meant a road to be used by the community 


at large for any purpose of transit or traffic. 
Ilammond, N. P. 239. See Highway. 

C0MM0N INFORMER. One who, without 
being specially required by law or by virtue 
of his olfice, gives information of crimes, of- 
fences, or misdemeanors which have been 
committed, in order to prosecute the offend- 
er; a prosccutor. 

C0MM0N INTENT. The natural sense 
given to words. 

It is the rule that when words are used 
which will bear a natural sense and an arti- 
ficial one, or one to be made out by argument 
and inference, the natural sense shall pre- 
vail. It is simply a rule of construction, and 
not of addition. Common intent cannot add 
to a sentence words which have been omit- 
ted; 2 H. Blackst. 530. In pleading,-certain- 
ty is required; but certainty to a common 
intent is sufficient—that is, what upon a 
reasonable construction may be called cer- 
tain, without recurring to possihle facts; Co. 
Litt. 203 a; Dougl. 163. See Certainty. 

COMMON LAW. That system of law or 
form of the science of jurisprudence which 
has prevailed in England and in the United 
States of America, in contradistinction to 
other great systems, such as the Rornan or 
civil law. 

Those principles, usages, and rules of ac- 
tion applicable to the government and secur- 
ity of persons and of property, which do not 
rest for their authority upon any express 
and positive declaration of the will of the 
legislature. 1 Kent 492. 

The body of rules and remedies adminis- 
tered by courts of law, technically so called, 
in contradistinction to those of equity and 
to the canon law. 

The law of any country, to denote that 
which is common to the whole country, in 
contradistinction to laws and customs of lo- 
cal application. 

The most prominent cbaraeteristic wbicb marks 
this contrast, and perbaps tbe source of tbe distinc- 
tion, lies in tbe fact tbat under tbe common law 
neither tbe stiff rule of a long antiquity, on the one 
hand, nor, on tbe otber, tbe sudden changes of a 
present arbitrary power, are allowed ascendency, 
but, under the sanction of a constitutional govern- 
ment, each of tbese Is set off against the otber; so 
tbat tbe will of the people, as it is gatbered both 
from long established custom and from tbe expres- 
sion of the legislative power, gradually forms a sys- 
tem—just, because it is tbe deliberate will of a free 
people—stable, because it is tbe growtb of centuries 
—progressive, because it is amenable to tbe con- 
stant revision of the people. A full idea of tbe 
genius of the common law cannot be gathered with- 
out a survey of tbe philosophy of Englisb and 
American history. Some of tbe elements will, how- 
ever, appear in considering the various narrower 
senses in which tbe pbrase “common law” is used. 

Perhaps tbe most important of these narrower 
senses is that wbicb it has when used in contradis- 
tinction to statute law, to designate unwritten as 
distinguished from written law. It is that law 
wbich derives its force and authority from the unl- 
versal consent and immemorial practice of the 
people. It has never received tbe sanction of the 
legislature by an express act, whicb is the criterion 
by which it is dlstinguished from the statute law. 
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Whcn lt is spoken of as the lex non scripta, it is 
meant that it Is law not written by authority of 
law. The statutes are the expression of law ln a 
written form, whlch form is essential to the statute. 
The decision of a court %vhich establishes or de- 
clarcs a rule of law may bc reduced to writing and 
published ln the reports ; but this report is not the 
]aw; it is but evidence of the law ; it is but a wrll- 
ten account of one application of a legal prlnclple, 
whlch princlpie, in the theory of the common law, ls 
still unwritten. However artiflcial thls dlstinctlon 
may appear, it is nevertheless of the utmost im- 
portance, and bears contlnually the most wholesome 
resuits. It is oniy by the iegislatlve power that law 
can be bound by phrascology and by forras of ex- 
pression. The common law eludes such bondage; 
its principles are not limited nor hampcred by the 
mere forms in whlch they may have been expressed, 
and the reported adjudications declarlng such prln- 
ciples are but the instances In which they have been 
applied. The princlples themselves are still unwrit- 
ten, and ready, wlth all the adaptabllity of truth, to 
meet every uew and unexpected case. Hcnce lt is 
said that the rules of the common law are flexible ; 
Bell v. State, 1 Swan (Tenn.) 42; Renssclacr Glass 
Factory v. Reid, 5 Cow. (N. Y.) 587, 628, 632. 

It naturally results from the inflexible form of 
the statute or written law, whlch has no self-con- 
tained power of adaptatlon to cases not foreseen by 
leglslators, that every statute of lmportance be- 
comes, in course of tlme, supplemented, explained, 
enlarged, or limlted by a series of adjudicatlons 
upon lt, so that at last it may appear to be mereiy 
the foundation of a largcr superstructure of unwrit- 
ten law. It naturally follows, too, from the less def- 
inite and prccise forms in which the doctrlne of the 
unwritten law stands, and from the proper hcsita- 
tion of courts to modlfy recognlzed doctrlnes ln 
new exigencies, that the legislalive powmr frequent- 
]y intervencs to declare, to quaiify, or to abrogate 
the doctrines of the common law. Thus, the writ- 
ten and the unwritten law, the statutes of the pres- 
ent and the traditions of the past, lnterlace and 
react upon each other. Historical evidence sup- 
ports the vlew which these facts suggest, that many 
of the doctrines of the common iaw are but the 
common-law form of antlque statutes, long since 
overgrown and imbedded ln judicial declsions. 
While this process is doubtiess continually going on 
ln some degree, the contrary process is also con- 
tinualiy golng on; and to a very considerable ex- 
tent, particularly in the United States, the doc- 
trines of the common law are bcing reduced to the 
statutory form, with such modiflcations, of course, 
as the leglslature will choose to make. This sub- 
ject ls more fully consldered under the tltle Code, 
which see. 

In a still narrower sense, the expresslon "com- 
mon law" ls used to distinguish the body of rules 
and of remedies admlnistered by courts of law 
technically so callcd iu coutradistinction to those of 
equlty administered by courts of chancery, and to 
the canon law, administered by the ecclesiastlcal 
courts. 

In England the phrase ls more commonly used at 
the present day in the second of the three senses 
above mentioned. 

In tbis country the common law of Eng- 
land has been adopted as the basis of our 
jurisprudence in all the states except lyouisl- 
ana. Many of the most valued principles 
of the common law have been embodied in 
the constitution of the TJnited States and the 
constitufions of the severai states; and in 
many of the states the common law and tbe 
statutes of England in force in the colony at 
the tlme of our independence are by the state 
constitution declared to be the law of the 
state until repealed. There is an express 
constitutional adoption of it in Delaware, 
New York, Êlichigan, Wisconsin, and West 


Virginia, and an implied adoption of it in the 
constitutions of Iventucky aud West Virginia. 
It has been adupted by siatute in Arizoua, 
Arkansas, California, Culorado, Florida, 
Idaho, Illinois, Indiana, Kansas, Missouri, 
Montana, Nebraska, Nevada, New Mexico, 
North Caroiiua, rennsylvania, Sonth Caro- 
lina, Texas, Vermont, Vlrginia, Washington 
and Wyoming. It was extended to Alabama 
by tbe ordinance of 1787 and the recoguitiun 
of the latter in the state constitutiou; I’ol- 
lard v. llagan, 3 IIow. (U. S.) 2X2, 11 L. Ld. 
5G5 ; Barlow v. Lawbert, 2S Ala. 7U7, G3 Ain. 
Dec. 374. It is recognized by judicial deci- 
sion witliout auy statute in Iowa ; State v. 
Twogood, 7 la. 232; Mississippi ; Ilemiug- 
way v. Seales, 42 Miss. 1, 07 Ain. Dec. 425, 
2 Am. Kep. 5SG. See 1 Kish. Crim. Law § 
15, note 4, § 45, where tlie ruies adopted by 
tbe several states in this respect are stated. 
Ilence, where a question in the courts of one 
state turns upon the laws of a sister state, 
if no proof of such laws is offered, it is, in 
general, presumed that the comwon law as it 
existed at the time of fhe separation of this 
country from England prevails in such state ; 
Abell v. Douglass, 4 Denio (N. Y.) 305; 
Schurman v. Marley, 29 In(L 45S; Kerinot 
v. Ayer, 11 Mich. 1S1; Mohr v. Miesen, 47 
Minn. 22S, 49 N. W. SG2; contra, iu Penn- 
sylvania, in cflses where that state has 
changed frora the common law ; the pre- 
sumption being that the law of the sister 
state has made the same change, if there is 
no proof to the contrary. The term commou 
law as thus used may be deemed to include 
the doctriue of equity; Williams v. Williaws, 
S N. Y. 535; but the tenn is also used Ln the 
amenclments to thê constitution of tbe United 
States (art. 7) in contradistinction to equity, 
in the provision that “In suits at eommon 
Law where the value in controversy shall ex- 
eeed twenty dollars, tlie right of trial by jury 
shall he preserved.” The “comuion law” here 
menüoned is the eommon law of Eugland, 
and not of any particular state; U. S. v. 
Wonson, 1 Gall. 20, Fed. Cas. No. 10,750; 
Llains v. The Catherine, 1 Baldw. 554, Fed. 
Cas. No. 750; Robinson v. Cawpbell, 3 Wheat. 
(U. S.) 223, 4 L. Ed. 372; Parsons v. Bed- 
ford, 3 Pet. (U. S.) 440, 7 L. Ed. 732. See 
Patterson v. Winu, 5 Pct. (U. S.) 211, S L. 
Ed. 10S; Com. v. Leach* 1 Mass. 01; Coburn 
v. llarvey, 1S Wis. 147. The terin is used in 
contradistinction to equity, admiralty, aud 
maritime law; Parsous v. Bedford, 3 Pet- 
(U. S.) 440, 7 L. Ed. 732; Bains v. The 
Catheriue, 1 Baldw. 554, Fed. Cas. No. 750. 

The comuion law of England is not in all 
rcspects to be taken as tliat of the L nited 
States or of the several states; its general 
principlos are adoptod only so far as they 
are applicable to our situation, and the prin- 
ciples upon whlch courts discriminate be- 
tween wlmt is to be taken aud what is to 
be left have heen much the same whether 
the comrnon law was adopted by eonstitu- 
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tioii, statute, or decision. Wliile no hard 
and fast rule can be laid down wliicli will 
at onee differentiate every case, a very dis- 
criminating effort was made by Chancellor 
Bates, in Clawson v. Primrose, 4 Del. Ch. 
643, to fornmlate the rcsult of the decisions 
and ascertain the criterion which they had 
in most instances applied to the subject. 
In tliis discussion, wliich was character- 
ized by Professor Washlmrn as having great 
value, the conclusion reaclied is thus stated: 

“It cannot bc overlooked that, notwitbstanding 
the broad languagc of the constitution (‘the com- 
mon law of England as well as so much of the stat- 
ute Iaw as has been herctofore adopted in practice, 
. . . such parts only excepted as are repugnant 
to the rights and privileges contaiued in this con- 
stitution and the declaration of rights’) there were 
many parts of the common law of England, as it 
stood prior to 1776, which never have in fact been 
regarded by our courts as in force in this country ; 
yct it is to be observed that the courts have not 
herein acted arbitrarily in adopting some parts of 
the common law and rejecting other parts, accord- 
ing to their views of the policy of particular rules 
or doctrine. On the contrary, those parts of the 
common law of England which bave not been here 
practically administered by the courts will be found 
on examination to reduce themselves to two classes, 
resting upon grounds which render them proper to 
be treated as implied exceptions to tbe constitu- 
tional provision in addition to the expressed excep- 
tion of sucb parts of the common law as were re- 
pugnant to the rights and privileges coutained in 
the constitution. One of these classes of excep- 
tions may be briefly disposed of. It embraces those 
parts of the rules and practice of the common law 
which had become superseded by long settled us- 
ages of trade, or business, or habits of dealing 
among our people, such as could not be unsettled or 
disturbed without serious inconvenience or injury. 
In such cases, upon the necessary maxim that com- 
munis error facit jus , the courts accepted these 
departures as practical modifications of the com- 
mon law. . . . 

“The other class of rules which, though parts of 
the common law of England, have never been ad- 
ministered by the courts under the constitution of 
1776, embraces those parts of the common law 
which in the terms usually employed were, at the 
period of our independence, inapplicable to the ex- 
isting circumstances and institutions of our people. 

“There is less difiiculty in applying the limitation 
practically than in attempting to define it. I un- 
derstand it as excluding those parts of the common 
law of England which were applicable to subjects 
connected with political institutions and usages pe- 
culiar to the mother country, and having no exist- 
ence in the colonies, such for example aa officers, 
dignities, advowsons, titles, etc.; also, as exclud- 
ing some of the more artificial rules of the common 
law, springing out of the complicated system of 
police, revenue, and trade, among a great commer- 
cial people and not therefore applicable to the more 
simple transactions of the colonies or of the states 
in their early history; also it may be understood as 
excluding or modifying many rules of what is 
known as the common law of practice, and possibly 
of evidence, which the greater simplicity in our 
system for the administration of justice, would 
render unnecessary or inconvenient. 

“But, on the other band, our legislative and judi- 
cial history shows conclusively that what may be 
termed the common law of property was received 
as an entire system, subject to alterations by the 
leglslature only. Rights of property and of person 
are fundamental rights necessary to be defined and 
protected in every civil society. The common law, 
as a system framed to this very end, could not be 
deemed inapplicable in the colonles for want of a 
subject matter, or as being needless or superfluous, 
or unacceptable, which is the true sense of the 


limitation in question. Cettaln it is, as a matter of 
history, that our ancestors dld not so treat It.“ 

Among tlie other cases in which the subject 
is treated are Van Ness v. Pacard, 2 Pet. (U. 
S.) 144, 7 L. Ed. 374; Town of Pawlet v. 
Clark, 0 Cra. (U. S.) 333, 3 L. Ed. 735; Lyle 
v. Itichards, 0 S. & R. (Pa.) 330; Reusselaer 
Glass Factory v. Reid, 5 Cow. (N. Y.) 628; 
Doe v. Winn, 5 Pet. (U. S.) 241, 8 L. Ed. 
10S; Wkeaton v. Peters, 8 Pet. (U. S.) 658, 
S L. Ed. 1055; U. S. v. Iludson, 7 Cra. (U. 
S.) 32, 3 L. Ed. 250; U. S. v. Coolidge, 1 
Wkeat. (U. S.) 415, 4 L. Ed. 124; Robinson 
v. Campbell, 3 Wheat. (U. S.) 223, 4 L. Ed. 
372; U. S. v. Ravara, 2 Dall. (U. S.) 297, 1 
L. Ed. 3S8; U. S. v. Worrall, 2 Dall. (U. S.) 
3S4, 1 L. Ed. 426; Corn. v. Leach, 1 Mass. 61; 
Boynton v. Rees, 9 Pick. (Mass.) 532; Win- 
throp v. Dockendorff, 3 Greenl. (Me.) 162; 
Colley v. Merrill, 6 Greenl. (Me.) 55; Sib- 
ley v. Williams, 3 Gill. & J. (Md.) 62: U. S. 
v. Coolidge, 1 Gall. (U. S.) 4S9, Fed. Cas. No. 
14,S57; State v. Danforth, 3 Conn. 114; Jokn- 
son v. Terry, 34 Conn. 260; Dawson v. Coff- 
man, 28 Ind. 220; Powell v. Sims, 5 W. Va. 
1, 13 Am. Rep. 629; Lansing v. Stone, 37 
Barb. (N. Y.) 16; Barlow v. Lambert, 28 
Ala. 704, 65 Am. Dec. 374. See Sampson’s 
Discourse before the N. Y. Hist. Soc. 

The adoption of the common law has been 
held to include the construction of common- 
law terms; Carpenter v. State, 4 How. 
(Miss.) 163, 34 Am. Dec. 116; Buckner v. 
Bank, 5 Ark. 536, 41 Am. Dec. 105; statutes; 
Com. v. Churchill, 2 Aletc. (Mass.) 118; and 
constitutional provisions; McGinnis v. State, 
9 Humph. (Tenn.) 43, 49 Am. Dec. 697; 
curtesy; McCorry v. King’s Heirs, 3 Ilumph. 
(Tenn.) 267, 39 Am. Dec. 165; dower; Davis 
v. O’Ferrall, 4 G. Greene (Ia.) 168; kusband 
and wife; Van Maren v. Johnson, 15 Cal. 
308; ckamperty; Key v. Vattier, 1 Ohio 
132; real property, title, estate, and tenures; 
Hemingway v. Scales, 42 Miss. 1, 97 Am. Dec. 
425, 2 Am. Rep. 5S6; Harkness v. Sears, 26 
Ala. 493, 62 Am. Dec. 742; Powell v. Bran- 
don, 24 Miss. 343; sureties; Vidal v. Girard, 
2 How. (U. S.) 127, 11 L. Ed. 205; ckari- 
table uses; Burr v. Smith, 7 Vt. 241, 29 Am. 
Dec. 154; Williams v. Williams, 8 N. Y. 541; 
Witman v. Lex, 17 S. & R. (Pa.) 8S, 17 Am. 
Dec. 644; decedenfs estates; Cutting v. 
Cutting, S6 N. Y. 529; remedies and prac- 
tice; Straffin’s Adm’r v. Newell, T. U. P. 
Charlt. (Ga.) 172, 4 Am. Dec. 705; U. S. v. 
Wonson, 1 Gall. 20, Fed. Cas. No. 16,750; 
Hightower v. Fitzpatrick’s Heirs, 42 Ala. 
597; Grande v. Foy, 1 Hemp. 105, Fed. Cas. 
No. 5,6S2a ; Fisher v. Cockerell, 5 Pet. (U. 
S.) 253, 8 L. Ed. 114; Wiley v. Ewing, 47 
Ala. 424. 

In actions in thè federal eourts in a terri- 
tory, the common law is the rule of decision, 
in the absence of statutes or proof of laws or 
customs prevailing in tke territory; Pyeatt 
v. Powell, 51 Fed. 551, 2 C. C. A. 367. The 
common-law rule of decision in a federal 
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court is that of the state in which it is sit- 
tlng; Lorman v. Clarke, 2 McLean 508, Fcd. 
Cas. No. S'Uiü. 

Illustrations of what It has heen held not 
to include are the rule respecting convey- 
anco by parol; Lindsley’s Lessee v. Coats, 1 
Ohio 245; but see Lavelle v. Strobel, S9 IIL 
370; shifting inheritances; Drake v. Rogers, 
13 Ohio St. 21; Cox v. Matthews, 17 Ind. 
307; Ihites v. Brown, 5 Wall. (U. S.) 710, 
18 L. Ed. 535; mere possession of land as 
against miners; McClintock v. Bryden, 5 Cal. 
100, 03 Am. Dec. S7; newspaper coimuunica- 
tions respecting a judge eonsidered as a con- 
tempt in Fngland; Stuart v. l’eople, 3 Scam. 
(111.) 404; eutting timber; Dawson v. Cotf- 
man, 28 Ind. 220; eascment by use in party- 
wall; Hieatt v. Morris, 10 Ohio St. 523, 78 
Am. Dec. 2S0; estates in joiut tenancy ; Scr- 
geant v. Stcinbergcr, 2 Ohio 305, 15 Am. 
Dec. 553; rule as to partial reversal of a 
jndgment against an infant and anotlier; 
Wilford v. Grant, Klrby (Conn.) 117; cy 
prês doctrine; Grimes’ Ex’rs v. Ilarmon, 35 
Ind. 198, 9 Am. Itep. 090; riparian rights to 
soil under water; Heno Smelting, ISIilling & 
Reduction Works v. Stevenson, 20 Nev. 209, 
21 Pac. 317, 4 L. R. A. G0, 19 Am. St. Rep. 
364; overruling Vansickle v. Ilaines, 7 Nev. 
249; to running water; Martin v. Bigelow, 2 
Aik. (Vt.) 1S7, 16 Am. Dec. 696; the defini- 
tion of a navigable river; Fulmer v. Wil- 
liarns, 122 Pa. 191, 15 Atl. 726, 1 L. R. A. 603, 
9 Am. St. Rep. S8; the law of waters as ap- 
plied to large lakes, or to a river which is a 
national boundary; Champlain & St L. R. 
Co. v. Valentine, 19 Barb. (N. Y.) 484. 

In criminal law the common law is gen- 
erally in force in the states to some extent, 
and while it is in some states held that no 
crirne is punishable unless by statute, there 
are in many states general statutes resorting 
to the common law for all crimes not other- 
wise enumerated, and for criminal matters 
generally. When there is no statutory defini- 
tion of a crime nained, the common-law defi- 
nition is generally resorted to; Corn. v. W T eb- 
ster, 5 Cush. (Mass.) 295, 52 Am. Dec. 711; 
as also are its rules of evidence in crimiiial 
cases, and of practice as well as principle in 
the abscnce of statutes to thc contrary; 
Ilyde v. State, 16 Tex. 445, 67 Am. Dee. 630; 
and in Louisiana, altliough not recognized in 
civil mattcrs, the common law in criminal 
cases is expressly adopfed; State v. McCoy, S 
Roh. 545. 41 Am. Dec. 301. It has been held 
to prevail in the Dlstrict of Columbia as to 
theft; State v. Cummings, 33 Conn. 260, S9 
Am. Dec. 208; as to conspiraey in Maryland ; 
State v. Buchanan, 5 Ilarr. & J. 35S, 9 Am. 
Dec. 534; kidnapping in New Ilampshire; 
State v. Rollins, S N. II. 550; homicide with- 
out intcnt to kill ln Maine; State v. Smith, 
32 ISle. 369, 54 Am. Dec. 57S; and in Tennes- 
see; Jacol» v. State, 3 llumph. 493; capacity 
to commit rape in New York; People v. 
Randolph, 2 Park. Cr. Rep. 174; but not in 


Ohio; Williams v. State, 14 Ohio 222, 45 Am. 
Dec. 530. 

There is no common law of the United 
States, as a dlstinct sovereignty; Swift v. 

R. Co., 64 Fcd. 59; Gatton v. Ry. Co. (Ia.) 63 
N. IV. 5S9; Whcuton v. Pcters, 8 Pet. (U. 

S. ) 658, 8 L. Ed. 1055; People v. Folsom, 5 
Cal. 374; Forcpaugh v. R. Co., 12S Pa. 217, 
1S Atl. 503, 5 L. R. A. 50S, 15 Am. St. Rep. 
672; and therefore there are no coinmon- 
law ollcnccs against the U. S.; U. S. v. 
Iludsnn, 7 Cra. (U. S.) 32, 3 L. Ed. 259; In 
re Groene, 52 Fcd. 104; U. S. v. Lewis, 36 
Fed. 449; U. S. v. Britton, 10S U. S. 199, 2 
Snp. Ct. 525, 27 L. Ed. 703; U. S. v. Eatou, 
144 U. S. 677, 12 Sup. Ct. 764, 36 L Ed. 591. 
Tliere is a rare and valuable pamphlet on 
tliis subject, by St. Gcorge Tueker Campbell, 
of the Philadelphia Bar, which contains a 
full dlscussion of this qucstion. For carlier 
cases hefore the question was fully settled, 
see U. S. v. W’orrall, 2 Dall. (U. S.) 384, Fed. 
Cas. No. 16,760; U. S. v. Coolidge, 1 Gall. 4SS, 
Fed. Cas. No. 14,S57; id., 1 Wheat (U. S.) 
415, 4 L. Ed. 124. But the common law is 
resorted to by federal courts for definition of 
common-law crimes not defined by statute ; 
U. S. v. Armstrong, 2 Curt. C. C. 440, Fcd. 
Cas. No. 14,467; U. S. v. Coppersmlth, 4 Fe<L 
198. See Commeuctal Law. 

The admiralty law is distinct from the 
common law and the line of demareation is 
to be sought in the Euglish deeisions before 
the Revolution and those of the state courts 
prior to the coustitution. Sce La Amistad de 
Rues, 5 W T heat (U. S.) 391, 5 L. Ed. 115; 
Bains v. The James and Catherine, Baldw. 
55S, Fed. Cas. No. 756; Sawyer v. Steamboat 
Co., 46 Me. 400, 74 Am. Dee. 403. And as to 
the adoption of the English ecelcsiastical 
iaw, see Le Barron v. Le Barron, 35 Vt. 365; 
Crump v. Morgan, 3S N. C. 91, 4u Aiu. Dec. 
447; Perry v. Perry, 2 Taige Ch. (N. Y.) 
501; Brinkley v. Brinkley, 50 N. Y. 1S4, 10 
Am. Rep. 460. New York has adopted only 
so much of the common law as is applieable 
to the circumstauces of the colouies and con- 
formable to her institutions ; Cntting v. Cut- 
ting, S0 N. Y. 522; Shayne v. Publishing Co., 
16S N. Y. 70, 61 N. E. 115, 55 L. R. A. 777, 85 
Àm. St. Rep. 654. In adopting thc eornmon 
law in New York, principles ineonsonant 
witli thc circumstanccs or repugnant to tbe 
spirit of Amcricau institutions wore not 
adopted; Barnes v. Tcrmiual Co., 193 N. Y. 
378, 85 N. E. 1093. 127 Am. St. Rcp. 962. 

It docs not become a part of thc law of a 
state of its own vigor, but is adoptcd by con* 
stitutional provision, statutc or decision; 
Wcstern Union Tel. Co. v. Milling Co., 218 
U. S. 406, 31 Sup. Ct. 59, 54 L. Ed. lObS, 3ü 
L. R. A. (N. S.) 220, 21 Aun. Cas. S15. As 
to Indiana, sce Sophcr v. State, 169 Ind. 177, 
S1 N. E. 913, 11 L. R. A. (N. S.) 172, 14 
Ann. Cas. 27. 

“There is no hody of federal common law 
separate and distinct from the common law 
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existing in tlie several statcs in the sense 
that there is a body of statute law enaeted by 
congress separate and distinct from the body 
of statute law enacted by the sevcral states. 
But it is an entirely different thing to hold 
that there is no comrnon law in force general- 
ly throughout the United States, and that 
the countless multitude of interstate com- 
mercial transactions are subject to no rules 
and burdened by no restrictions other than 
those expressed in the statutes of congress 
Western Union Tel. Co. v. Pub. Co., 1S1 U. S. 
02, 21 Sup. Ct. 5G1, 45 L. Ed. 7G5, following 
Smith v. Alabama, 124 U. S. 465, 8 Sup. Ct. 
5G4, 31 L. Ed. 30S; Wheaton v. Peters, 8 Pet. 
(U. S.) 591, S L. Ed. 1055; New York C. K. 
Co. v. Lockwood, 17 Wall. (U. S.) 357, 21 L. 
Ed. 627. There is an elaborate opinion in 
Murray v. Ky. Co., 62 Fed. 24, on this suh- 
ject. See also 36 Amer. L. Kev. 49S; 18 
Ilarv. L. Rev. 134. 

Sir F. Pollock expresses the opinion that 
there is a common law of the United States 
as distinguished from that of a state. 3 
Encycl. of Laws of England 142. 

In general, too, the statutes of England 
are not understood to be included, except 
so far as they have been recoguized by 
colonial legislation, but the course pursued 
has been ratlier to re-enact such English 
statutes as were deerned applicable to our 
case. Those passed since the settlement of 
the particular colony are not in force, un- 
less specially accepted by it, or expressly 
made to apply to it; if these wcre suitable 
to the condition of the colony they were 
usually accepted ; P»aker v. Mattocks, Quincy 
(Mass.) 72; Cathcarc v. Robinson, 5 Pet. 
(U. S.) 2S0, 8 L. Ed. 120; Morris v. Vander- 
en, 1 Dall. (U. S.) 64, 1 L. Ed. 3S. 

There cannot be said to be a settled rule 
as to what date is to be fixed as determining 
what British statutes were received as part 
of the common law. Many states fix July 
4, 1776. This is provided by constitution 
in Florida, Maryland and Khode Island, and 
by statute in Kentucky; in other states 4th 
Jac. I. is the period named after which Eng- 
lish statutes are not included, as Arkansas, 
Colorado, Illinois, Indiana, Missouri, Vir- 
ginia, Wyoming (but the last four except 
stats. 43 Eliz. c. 6, § 2; 13 Eliz. c. 8 and 37 
Hen. VIII. c. 9) ; McCool v. Smith, 1 Black 
(U. S.) 459, 17 L. Ed. 21S; Scott v. Lunt, 7 
Pet. (U. S.) 596, 8 L. Ed. 797; Bakcr’s Adm’r 
v. Crandall, 7S Mo. 5S7, 47 Am. Rep. 126; 
Herr v. Johnson, 11 Colo. 393, 18 Pac. 342. 
As to English statutes in force in Pennsyl- 
vania, see Report of the Judges in Roberts, 
Eng. Stat.; Boehm v. Engle, 1 Dall. (U. S.) 
15, 1 L. Ed. 17; Biddle v. Shippen, 1 Dall. 
(U. S.) 19, 1 L. Ed. 19; Rcspublica v. Mesca, 
1 Dall. (U. S.) 73, 1 L. Ed. 42; Shewel v. 
Fell, 3 Yeates (Pa.) 17; id., 4 Yeates (Pa.) 
47; Johnson v. Hessel, 134 Pa. 315, 19 Atl. 
700. Generally, it may be stated that the 
statutes adopted prior to the Rêvolution, and 


held applicable under rules stated, are ac- 
cepted as part of the common law; Ilamil- 
ton v. Kneeland, 1 Nev. 40; Sackett v. Sac- 
kett, 8 Pick. (Mass.) 309; Coburn v. Harvey, 
1S Wis. 14& But see Matthews v. Ansley, 31 
Ala. 20; Bogardus v. Trinity Church, 4 
Pàige (N. Y.) 178; Crawford v. Chapman, 
17 Ohio 452; In re Lamphere, 61* Mich. 105, 
27 N. W. 8S2. Upon the subject of English 
statutcs as part of the common law see an 
able note on the whole subject of this title 
in 22 L. R. A. 501. By reason of the modi- 
fications arising out of our different condi- 
tion, and those established by American stat- 
utes and by the course of American adjudica- 
tion, the comrnon law of America differs 
widely in many details from the common law 
of England; but the fact that this difference 
has not been introduced by violent changes, 
but has grown up from the native vigor of 
the system, identities the whole as one juris- 
prudence. 

See works of Franklin, by Sparks, vol. 4, 
p. 271, as to the adoption of the common 
law in America; see also Cooley, Const 
Lim. (2d ed.) 34, n. 35; Pierce v. Swan 
Point Cemetery, 10 R. I. 227, 14 Am. Rep. 
667; 2 Wait, Actions and Defences, 276; 
Reinsch, English Common Law in the Early 
American Colonies, 1 Sel. Essays in Anglo- 
Amer. L. H. 367; Sioussat, Extension of 
English Statutes to the Plantations, id. 416; 
Jenks, Teutonic Law, id. 49; Ed. Combina- 
tions 216; James C. Carter, The Law, etc.; 
O. W. Holmes, The Common Law; Gray, 
Sources of the Law; 23 Q. B. D. 611, where 
Bowen, L. J., speaks of it as “an arsenal of 
sound common sense.” 

A person has no property, no vested inter- 
est, in any rule of common law. That is 
only one of the forms of municipal law, and 
is no more sacred than any other. Rights 
of property which have been created by the 
common law cannot be taken away without 
due process, but the law itself, as a rule of 
conduct, may be changed at will . . . ot 

the legislature, unless prevented by consti- 
tutional limitations. Indeed, the great ofiice 
of statutes is to remedy defects in the com- 
mon law as they are developed, and to adapt 
it to the changes of time and circumstances; 
Munn v. Illinois, 94 U. S. 113, 134, 24 L. Ed. 
77; quoted and approved, Second Employers’ 
Liability Cases, 223 U. S. 1, 50, 32 Sup. Ct. 
169, 56 L. Ed. 327, 38 L. R. A. (N. S.) 44. 

See Law Merchant. 

COMMON LAW MARRIAGE. See Mar- 

RIAGE. 

COMMON LAW PROCEDURE ACTS. See 

Procedure Acts. 

COMMON NUISANCE. One which affects 
the public in general, and not merely some 
particular person. 1 Hawkins, Pl. Cr. 197 
See Nuisance. 
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COMMON PLEAS. The name of a court 
having jurisdiction generally of civil actions. 

Such plcas or actions are brought by pri- 
vate persons against private persons, or by 
the governrnent, when the cause of action is 
of a civil nature. In England, whence we 
derivcd this phrase, common pleas are so 
called to distinguish thcm from pleas of the 
crown. 

The Court of Common Ploa9 In England conslsted 
of one chlef and four puisne (assoclate) Justlces. It 
is thought by some to have been established by 
klng John for the purpose of dimlnlshing the power 
of the aula regis, but ls referred by some writers 
to a much earlier period. 8 Co. 2S9 ; 1 Poll. & Maitl. 
177; Termcs de la Ley; 3 Bla. Comm. 39. It exer- 
cised an exciusive original jurlsdlction in many 
classes of civil câses. Sce 3 Sharsw. Bla. Comm. 38, 
n. The right of practising in this court was for a 
long time confined to two classes of practitioners, 
iimited in number; see Serjeant ; but ls now 
thrown open to the bar generally. Its jurisdiction is 
merged in the High Court of Justice. See Courts 

OF ENGLAND. 

Courts of the same name exist ln many states. 

COMMON RECOVERY. A judgment re* 
covered In a fictitious suit, brought against 
the tenant of tlie freehold, in consequence of 
a default madc by the pcrson who ls last 
vouclicd to warranty in the suit, which re- 
covery, being a supposed adjudication of the 
right, binds all pcrsous, and vests a free and 
absolute fee-simple in the rccoverer. 

A common recovery is a kind of conveyance, and 
is resorted to when the object is to create an ab- 
solute bar of estates tail, and of the remainders 
and reversions expectant on the determinatlon of 
such estates. 2 Bia. Com. 357. Though it has been 
used In some of the states, this form of conveyance 
is nearly obsolete, easier and less expensive modes 
of making conveyances, which have the same effect, 
having been substituted ; 2 Bouvler, InsL nn. 2092, 
2096 ; Frost v. Cloutman, 7 N. H. 9, 26 Am. Dec. 
723; Lyle v. Richards, 9^ S. & R. (Pa.) 322; Stump v. 
Findlay, 2 Rawle (Pa.) 16S, 19 Am. Dec. 632 ; Sharp 
v. Thompson, 1 Whart. (Pa.) 151; Dow v. Warren, 
6 Mass. 328. 

COMMON SCHOOLS. Schools for gencral 
elementary instruction, frce to all the pub- 
lic. 2 Kent 195. See Schools. 

COMMON SCOLD. One who, by the prae- 
tice of frequent scolding, disturbs the nclgh- 
borhood. Bish. Crim. Law § 147. 

The offence of being a common scold is cog- 
nizable at common law. It is a particular 
form of nuisance, and was puuishable by 
the dncking-stool at common law, in placc 
of which punishment fine and imprisonment 
are substituted in the United States; Whart. 
Cr. L. 1442; James v. Com., 12 S. & R. (l’a.) 
220. See 1 Term 74S; G Mod. 11; 4 Rog. 
90; 1 Russ. Cr. 302; Roscoc, Cr. Ev., Sth ed. 
S24; Baker v. Statc, 53 N. J. L. 45, 20 Atl. 
S5S. 

C0MM0N SEAL. The seal of a corpora- 
tion. See Seal. 

C0MM0N SERJEANT. A judicial officer 
of the corporation of the city of London. Ile 
attends the Lord Mayor and Court of Alder- 
men on court days and acts as one of the 
judges of the Central Criminal Court Whart. 


C0MM0N, TENANTS IN. Sce Estate in 
COMMON. 

C0MM0N TRAVERSE. See Traveuse. 

C0MM0N V0UCHEE. In common recov- 
eries, the person who is vouched to warrau- 
ty. In this fictitious proceediug the crier of 
the court usually performs tlie office of a 
common vouchee. 2 Bla. Com. C5S. 

C0MM0NALTY. The common peoplc <>f 
ICngland, as distiuguished from the kiug and 
nobles. 

Tbe body of a society or corporation, a* 
distinguislied from the ofiiecrs. 1 Perr.. & D. 
213. Chartcrs of incorporation of the va- 
rious tradesmen’s societies, ctc., in England 
are usuaily grantcd to the inastcr, wardeus, 
and commonalty of such corporatiun. 

COMMONER. One possessing a right of 
cominon. 

C0MM0NS. Those suhjects of thc Eng- 
lish nation who arc not nobleincn. They are 
represented in parliament by the house of 
commons. 

C0MM0NWEALTH. A word whicb prop- 
erly significs the common weal or public pol- 
icy; sometimes it is used to dcsignatc a re- 
publican form of government. But it was 
uscd in royal times in reference to England. 
17 L. Q. R. 131. 

Tbe English nation during the time of 
Cromwell was called The Commonwcalth. It 
is the legal title of the states of Massacliu- 
sctts, Penusylvauia, Kentucky, and Yirginia. 

COMMORANT. One residing in a particu- 
lar town, city, or district Barnes 1G2. 

COMMORIENTES. Those who perish at 
the same time in conscqucnce of the same 
calamity. See Subvivob; Deatu. 

COMMUNE C0NCILIUM. The Kiug’s 
Council. See Privy Council. 

C0MMUNI DIVIDUNDO. In Civil Law. 

An action which lies for those who have prop- 
erty in common, to procure a division. It 
lics wherc parties hold land in common but 
not in partnership. Calviuus, Lex. 

COMMUNINGS. In Scotch Law. The ne- 
gotiations preliminary to a contract 

C0MMUNI0 B0N0RUM (Lat). In Civil 
Law. A community of goods. 

When a person has the management of common 
property, owned by himself aud others, not as part- 
ners, he ia bound to account for the proÜt3, and is 
cntitied to be reimbursed for the expenses which he 
has sustained by virtue of the quasi-contract whlch 
is crcated by his act, cailed communi o bonorum. 
Vicat; 1 Bouvler, InsL n. 907, note. 

COMMUNITY (Lat communis, common). 
In Civil Law. A corporation or body politic. 
Dig. 3. 4. 

“We cau find In our law books no such 
tcrms as corporation , body corporate , body 
politic , tliough wc may read mucb of co/i- 
vcnts, chaptcrs and communities . The larg- 
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est term in general use is community , com- 
monalty or conimune, in Latin, communitas 
or communa. It is a large, vague word. 

. . . But we dare not translate it by cor- 
poration, for if, on the one hand, it is de- 
scribing cities and boroughs which already 
are, or at least are on their way to become, 
corporatlons, it will stand equally well for 
counties, hundreds and townships which in 
the end have failed to acquire a corporate 
character. ...” 1 Poll. & Maitl. Hist. 

E. L. 494. 

tn French Law. A species of partnership 
which a man and woman contract when they 
are lawfully married to each other. 

Conventional community is that which is 
formed by express agreement in the contract 
of niarriage. 

By this contract the legal communlty which would 
otherwise subsist may be modified as to the propor- 
tions which each shall take, and as to the things 
which shall compose it. 

Lcgal community is that which takes place 
by virtue of the contract of marriage itself. 

The French system of community prop- 
erty was lcnown as the dotal system. The 
Spanish system was the Ganancial System, 
q. v. The conquest of Mexico by the Span- 
iards and their acquisition of the Florida 
territory resulted in the introduetion on 
American soil of the Spanish system. Lou- 
isiana, originally a French colony, was aft- 
erwards ceded to Spain when the Spanish 
law was introduced. It again reverted to 
the French and from them was acquired by 
tiie United States. The Louisiana Code has, 
with slight modifications, adopted the dotal 
system of tlie Code Napolêon as regards the 
separate rights of husband and wife, but as 
to their common property it retained the es- 
sential features of the Spanish ganancial sys- 
tem. Texas and California have adopted the 
community system of Spain and Mexico or 
modified it by their constitutions. New Mex- 
ico appears to have followed the Spanish 
law of property rights of married persons 
in its entirety. The community system as 
adopted in older community states has been 
adopted by Nevada, Washington, and Idaho, 
with certain modifications. Hence it may be 
said that the American community system 
prevails at this day in Louisiana, Texas, Cal- 
ifornia, Nevada, Arizona, Washington, Ida- 
ho, Montana, and New Mexico, and in Porto 
Rico, and is indebted to Spain for its origin. 
See Ballinger, Community Property, § 6; 
Chavez v. McKnight, 1 N. M. 147. It is said 
to be the only remains in those states (except 
Louisiana) of the civil law. 

Property (in Washington Territory) aequir- 
ed during marriage with community funds 
became an aequêt of the community and not 
the sole property of the one in whose name 
the property was bought, although by the 
law existing at the time the husband was 
given the management, control and power 


of sale of such property; this right being 
vested in him, not because he was the ex- 
clusive owner, but bccause by law he was 
created the agent of the community. War- 
burton v. White, 176 U. S. 4S4, 20 Sup. Ct. 
404, 44 L. Ed. 555. 

The community embraces the profits of all 
the effects of which the husband has the ad- 
ministration and enjoyment, either of right 
or in fact; and of the estates which they 
may acquire during the marriage, either by 
donations made jointly to them, or through 
their outlay or industry as well as the 
fruits of the bienos proprios which each one 
brought to the matrimony, and of all that 
which this acquisition produced by whatever 
title acquired; Ballinger, Community Prop. 
§ 5, or by purchase, or in any other similar 
way, even although the purchase be made in 
the name of one of the two, and not of both ; 
because in that case the period of time when 
the purchase is made is alone attended to, 
and not the person who made the purchase; 
Davidson v. Stuart, 10 La. 146; Brown v. 
Cobb, 10 La. 172; Clark v. Norwood, 12 La. 
Ann. 598. The debts contracted during the 
marriage enter into the community, and must 
be acquitted out of the common fund; but 
not the debts contracted before the marriage. 

The husband has the right to manage and 
control the community property during its 
existence; Warburton v. White, 176 U. S. 
4S4, 20 Sup. Ct. 404, 44 L. Ed. 555; Stockstill 
v. Bart, 47 Fed. 231; and hence he can alien- 
ate or encumber during coverture, even 
without the consent or joinder of the wife, 
any of the property belonging to the com- 
munity; Spreckels v. Spreckels, 116 Cal. 
339, 48 Pac. 228, 36 L. R. A. 497, 5S Am. St 
Rep. 170; Cook v. Yault Co., 104 Ky. 473, 47 
S. W. 325; Moore v. Moore, 73 Tex. 383, 11 
S. W. 396; Hearfield v. Bridges, 75 Fed. 47, 
21 C. C. A. 212. He must act in good faith 
toward the wife, and if he disposes of prop- 
erty with intent to defraud her, his convey- 
ance or disposal will be voidable on that 
ground, but a bona fide purchaser is pro- 
tected; Lord v. Hough, 43 Cal. 581; Cotton 
v. Cotton, 34 La. Ann. 85S; Hagerty v. Har- 
well, 16 Tex. 663. But in Washington the 
husband has no right to sell or encumber the 
property unless the wife joins with him; 
Kimble v. Kirnble, 17 Wash. 75, 49 S. W. 216. 
In general a sale or conveyance of the prop- 
erty by the wife alone is absolutely void; 
Tryon v. Sutton, 13 Cal. 490; Humphries v. 
Sorenson, 33 Wash. 563, 74 Pac. 690. 

The property is liable for the community 
debts; Succession of Kerley, 18 La. Ann. 
583; Barnett v. O’Loughlin, 14 Wash. 259, 
44 Pac. 267; and it is in general also liablê 
for the husband’s separate debts; Schuyler 
v. Broughton, 70 Cal. 282, 11 Pac. 719; Lee 
v. Henderson, 75 Tex. 190, 12 S. W. 981; 
Gund v. Parke, 15 Wash. 393, 46 Pac. 408; 
contra as to realty; Ross v. Howard, 31 
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Wash. 393, 72 Pac. 74. The hushand usually 
sues alone in his own narae; Spreckels v. 
Spreckels, 11G Cal. 339, 4S Pac. 228, 36 L. XL 
A. 497, 5S Ain. St. Itep. 170; Jordau v. Moore, 
65 Tex. 3G3; Crow v. Van Sickle, G Xev. 
14G; Ford v. Brooks, 35 La. Ann. 157. But 
In Washington, since thc husband and wife 
have equal intercsts in the coramunity, all 
actions must be brought by the husband and 
wife jointly; l'arke v. City of Seattle, S 
Wash. 78, 35 Pac. 591. 

The coraraunity is dissolved by the death 
of either spouse; Thoinpson v. Vance, 110 
La. 20, 34 South. 112; by divorcc; Biggi v. 
Biggi, 9S Cal. 35, 32 Pae. S03, 35 Am. St. 
Itep. 141; ( contra , in Porto Rico, Garrozi v. 
Dastas, 204 U. S. G4, 27 Sup. Ct. 224, 51 L. 
Ed. 3G9); aud by a judicial decree following 
a suit for separation of property; Succes- 
sion of Bothiclc, 52 La. Ann. 1SG3, 2S Soutli. 
45S. A culpable abandonraent of one spouse 
by tlie other niay entitle the party abandon- 
ed to the rights in the community that fol- 
low upon its (lissolution; Cullers v. James, 
GG Tex. 494, 1 S. W. 314; raerc voluntary 
separation is not suilicient; Muse v. Yar- 
borough, 11 La. 521; nor is insanity; Suc- 
cession of Botliick, 52 La. Ann. 1803, 2S 
South. 45S. 

Either sqrviving spouse may scll his or 
her interest in thc absence of fraud upon the 
rights of otbers; llarvey v. Cumraings, 6S 
Tex. 599, 5 S. W. 513; but the survivor can- 
not, except for the .payraent of community 
debts, alienate the interest of the heirs of 
the dcceased spouse; Aleyer v. Opperman, 
76 Tex. 105, 13 S. W. 174; Biossat v. Sulli- 
van, 21 La. Ann. 5G5. The gencral rule is 
that one half of the property vests in the 
surviving spouse and one half in the heirs 
of the deceased; Payne v. Payne, 1S Cal. 
291; George v. Delaney, 111 La. 7G0, 35 
South. S94; Chadwick v. Tatera, 9 Mont. 354, 
23 Pac. 729; Wortman v. Vorhies, 14 Wash. 
152, 44 Pac. 129. 

The elTects which compose the comraunity 
of gains are divided into two equal portions 
between the licirs at the dissolution of the 
raarriage; La. Civ. Code 2375. See Pothier, 
Contr. ; Toullier. But the wife’s interest in 
the eommunity property is residuary and she 
is not the ownor of any specific property be- 
fore the debts are paid, whether to third 
persons or to tiie succession of her husbaiul; 
Berthelot v. Fitch, 45 La. Ann. 3S9, 12 South. 
625. 

A right to recover damages for personal 
injuries, if acquired during marriage, is 
considercd coramunity property; Ncale v. Ry. 
Co., 94 Cal. 425, 29 Pac. 954. 

See Acquêts. 

C0MMUTATI0N. The change of a punish- 
ment to wliich a person has been conderaned 
into a less severe one. This can be granted 
only by the autbority in which the pardoning , 
power resides. See Ex parte Jancs, 1 Nev. j 


321; In re Victor, 31 Ohio St. 20G; Lee v. 
Murphy, 22 Gratt (Va.) 789, 12 xVra. Rep. 5G3. 

See Pp.isoner. 

C0MMUTATIVE C0NTRACT. ln Civil 
Law. One in which each of the contracting 
parties gives and receives an equivalent. 

The contract of sale is of tliis kiud. The 
seller gives the thing sold, and recoivts the 
price, which is the CMiuivaleut. The buyei' 
gives the price, and reeeives tbe thing sold, 
which is thc equivalcnt Such contracts are 
nsually distributed iuto four classes, narae- 
ly; Do ut des (I give that you may give); 
Facio ut facias (I do that you raay do); Fac- 

10 ut dcs (I do that you niay give); Do ut 
facius (I give that you may do). Tothier, 
Obl. n. 13. See La. Civ. Codc, art 17G1. 

COMPACT. An agreement. A contract 
between parties, which creates ohligations 
and riglits capable of being enforced, and 
contemplated as such between tbe partics, in 
their distiuct and independeut characters. 
Story, Const. b. 3, c. 3; Rutherf. Inst b. 2, 
c. G, § 1. 

The partics may be nations, states, or in- 
dividuals; but tbe constitution of the Unit- 
ed States declares tliat “no state shall, with- 
out the consent of congress, enter into agree- 
ment or coinpact with another state, or witli 
a foreign power.” See Marlatt v. Silk, 11 
Pet. (U. S.) 1, 9 L. Ed. G09; Poole v. Fleeger, 

11 Pet. (U. S.) 1S5, 9 L. Ed. CSO; Green v. 
Blddle, 8 Wheat. (U. S.) 1, 5 L. Ed. 517. 

COMPANIONS. In French Law. A gener- 
al term, comprehending all persons who com- 
pose the crew of a ship or vessel. L’othier, 
Mar. Contr. n. 1G3. 

COMPANY. An association of a humher 
of individuals for the purpose of carrying on 
some legitimate business. 

This term' is not synonyinous wlth partnership, 
though every such uuincorporated company is a 
partnership. Usage has reserved the term to as- 
sociations whose members are in greater number, 
their capital more considerabie, and their enter- 
prises greater, either on account o£ their risk or 
importance. 

When these companies are authorized by the gov- 
crnment, they are know’n by the name of corpora- 
tions. 

The proper slgnification of the word “coin- 
pany” when applied to a person engaged in 
trade, denotes those unlted for the same pur- 
pose or in a joint eoncern. It is commonly 
used in this sense or as indicating a partner- 
ship. Talmer v. Pinkliam, 33 Me. 32. 

Sometimes the word is used to represent 
those members of a partnership wliose names 
do not appear in the uame of tlie firm. See 

12 Touliier 97. 

COMPARATIVE J U R ISP R U D E N C E. See 

JURISPUUDENCE. 

COMPARATIVE NEGLIGENCE. That 
doctrine in the law of negligence by which 
, the negligence of the parties is coinpared in 
j the degrce of “slight,” “ordinary,” aud 
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“gross” negligence, and a recovery permit- 
ted notwithstanding the contributory negli- 
gence of the plaintiff, when the negligence 
of the plaintiff is slight and the negligence 
of the defcndant gross, but refused when the 
plaintiff has been guilty of a want of ordi- 
nary care contributing to his injury; or 
when the negligence of the defendant is not 
gross, but only ordinary or slight when com- 
pared under the circumstances of the case 
with the contributory negligence of the plain- 
tiff. Chicago, B. & Q. R. Co. v. R. Co., 103 
111. 512; Calumet Iron & Steel Co. v. Mar- 
tin, 115 111. 358, 3 N. E. 456; Rockford, R. I. 
& St. L. R. Co. v. Delaney, 82 111. 19S, 25 Am. 
Rep. 308. This doctrine existed in the civil 
law, and in some instances in admiralty, but 
it did not exist in the states other than Illi- 
nois and Louisiana. 

The doctrine of comparative negligence no 
longer obtains in Illinois; it must now be 
established in actions for personal injuries, 
or for death by wrongful act that the plaiu- 
tifif, or the deceased, was exercising ordinary 
care ; Imes v. R. Co., 105 111. App. 37; see 
Sluder v. Transit Co., 189 Mo. 107, 88 S. W. 
648, 5 L. R. A. (N. S.) 239. It has been re- 
vived in the Federal Employer’s Liability Act 
of 1908. 

C0 MPATIBILITY. Such harmony be- 
tween the duties of two offices that they 
may be discharged by one person. 

C0MPENSAC10N. In Spanish Law. The 
extinction of a debt by another debt of equal 
dignity between persons who have mutual 
claims on each other. 

C0MPENSATI0 CRIMINIS. The compen- 
sation or set-off of one crime against anoth- 
er; for example, in questions of divorce, where 
one party claims the divorce on the ground 
of adultery of his or her companion, the 
latter may show that the complainant has 
been guilty of the same offience, and, having 
himself violated the contract, cannot com- 
plain of its violation on the other side. This 
principle is incorporated in the codes of most* 
civilized nations. See 1 Hagg. Cons. 144; 1 
Hagg. Eccl. 714; Wood v. Wood, 2 Paige, 
Ch. (N. Y.) 108, 2 D. & B. 64; Bishop, Marr. 
& D. §§ 393, 394. 

C0MPENSATI0N. In Chancery Practice. 

Something to be done for or paid to a per- 
son of equal value with something of which 
he has been deprived by the acts or negli- 
gence of the party so doing or paying. 

When a sirnple mistake, not a fraud, ef- 
fects a contract, but does not change its 
essence, a court of equity will enforce it, 
upon making eompensation for the error. 
“The principle upon which courts of equity 
act,” says Lord Chancellor Eldon, “is by all 
the authorities brought to the true standard, 
that though the party had not a title at law, 
because he had not strictly complied with 
the terms so as to entitle him to an action 


(as to time, for instance), yet if the time* 
though introduced (as some time must be 
fixed, where something is to be done on one 
side, as a consideration for something to be 
done on the other), is not of the essence of 
the contract, a material object, to which 
they looked in the first conception of it, even 
though the lapse of time has not arisen from 
accident, a court of equity will compel the 
execution of the contract upon this ground, 
that one party is ready to perform, and that 
the other may have a performance in sub- 
stance if he will permit it13 Ves. Ch. 287. 
See 10 id. 505; 13 id. 73, 81, 426; 6 id. 575; 

1 Cox, Ch. 59. 

In Civil Law. A reciprocal liberation be- 
tween two persons who are both creditors 
and debtors of each other. Est debiti et 
crediti inter se contributio. Dig. 16. 2. 1. 

It resembles In many respects the common-law 
set-off. The principal dlfference is that a set-off 
must be pleaded to be effectual; whereas com- 
pensation is effectual without any such plea. See 

2 Bouvier, Inst. n. 1407. 

It may be legal, by wdy of exception , or 
by reconvention; Blanchard v. Cole, 8 La. 
158; S Dig. 16; 2; Code, 4. 31; Inst. 4. 6. 30; 
Burge, Suret. b. 2, c. 6, p. 181. 

It takes place by mere operation of law, 
and extinguishes reciprocally the two debts 
as soon as they exist simultaneously, to the 
amount of their respective sums. It takes 
place only between two debts having equally 
for their object a sum of rnoney, or a eertain 
quantity of consumable things of one and the 
same kind, and which are equally liquidated 
and demandable. It takes place whatever 
be the cause of the debts, except in case, 
first , of a demand of restitution of a thing 
of which the owner has been unjustly de- 
prived; second, of a demand of restitution 
of a deposit and a loan for use; tliird, of a 
debt which has for its cause aliments declar- 
ed not liable to seizure. La. Civ. Code 2203- 
2208. See Dorvin v. Wiltz, 11 La. Ann. 520; 
Stewart v. Harper, 16 La. Ann. 181. 

As to taking property, see Eminent Do- 
maiN. 

In Criminal Law. Recrimination, which 
see. 

C0MPERT0RIUM. In the Civil Law. A 

judicial inquest by delegates or commission- 
ers to find out and relate the truth of a 
cause. Wharton. 

COMPERUIT AD DIEM (Lat. he appear- 
ed at the day). A plea in bar to an action 
of debt on a bail bond. The usual replica- 
tion of this plea is, nul tiel record: that 
there is not any such record of appearance 

of the said-. For forms of this plea, see 

5 Wentworth 470; Lilly, Entr. 114; 2 Chit. 
Pl. 527. 

When the issue is joined on this plea, the 
trial is by the record. See 1 Taunt. 23; 
Tidd, Pr. 239. Aud see, generally, Comyns, 
Dig. Pleader (2 W. 31) ; 7 B. & C. 478. 
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COMPETENCY. The legal fituess or abil- 
Ity of a witness to be heard on tbe trial of a 
cause. Tbat quality of written or otber evi- 
dence wliieh renders lt proper to be given 
on the trial of a cause. 

There ls a dit'ference between eompetency and 
credibility. A witncss may be competent, and, on 
examination, his story may be so contradictory and 
improbable that he may not be beiieved; on the 
contrary. he may be incompetent, and yet be per- 
fectly credibie if he wcre examined. 

Tbe court are tbe sole judges of tbe com- 
peteucy of a witness, and may, for the pur- 
pose of deciding wbetber tbe witness is or 
is not coinpetent, ascertain all tbe facts nec- 
essary to fonu a judgment; 1 Grccnl. Ev. § 
42G. 

Prima facic every pcrson offered is a com- 
petent witness, and must be received, unless 
his incompeteney appears; 9 State Tr. 052. 

!n Frcnch Law. Tlie rigbt in a court to 
exercise jurisdiction in a partieular case: 
as, wbere tbe law gives jurisdiction to the 
court wben a thousand francs sluill be in 
dispute, tbe court is competent if tbe sum 
demaiuled is a thonsand francs or upwards, 
altbough tbe plaintiff may ultimately re- 
cover less. 

COMPETENT. Able, fit, qualified; au- 
thorized or capable to act Abb. E. Dict.; 
as compctcnt court; 1 C. P. D. 17G; compc- 
tent evidcnce; Cbapmaii v. McAdams, 1 Lea 
(Tenn.) 504; competent pcrsons , 5 Ad. & El. 
75; competent clerlc , Porter v, Duglass, 27 
Miss. 393. 

COMPETENT EVIDENCE. Tbat evidence 
wbicb tbe very nature of tbe tbing to be 
proven requires, as the production of a writ- 
ing wbere its contents are the subject of in- 
quiry. Cbapman v. McAdams, 1 Lea (Tenn.) 
504; 1 Greenl. Ev. § 2. See Evidence. 

COMPETENT WITNESS. ,One wbo is le- 

gally qualified to be heard to testifj* in a 
cause. In many states a will must be attest- 
ed, for the purpose of passing lands, by com- 
petent witnesses. 

C0MP1LATI0N. A literary production 
composcd of tbe worlcs of others and arrang- 
ed in a methodical manner. 

A eoinpilation requiring, in its execution, 
taste, learniug, discrimination, and intellec- 
tual labor, is an object of copyright {q. v.)\ 
as, for example, Bacon’s Abridgment. Cur- 
tis, Copyr. 1SG. A compilation consists of 
selocted extracts from different authors; an 
abridgment is a condensatlon of tbe views 
of an autbor; Story v. Ilolcombe, 4 McLean 
314, Fed. Cas. No. 13,497. 

COMPLAINANT. One who makes a com- 
plaint. A plaintiff in a suit in cbancery is 
so called. 

C0MPLA1NT. In Criminal Law. Tbe al- 

legation made to a proper officer tbat some 
person, whether known or unknown, bas 
been guilty of a designated offence, witb an 
offer to prove the fact, and a request tbat 


tbe offender may be punished. It is a tech- 
nical term, descriptive of proceedings before 
a magistrate. Com. v. Davis, 11 Pick. 
(Mass.) 43G. 

To have a legal effeet, the complaint must 
be supported by sucb evblenee as shows tbat 
an offence bas been committed and reiiders 
it certain or probable that it was eommitted 
by the person named or described in the 
complaint. 

Tlie fact that a coinplaint is drawn in 
ltagrant disregard of tlie rules of pleading is 
not sulficient to support a deinurrer thereto, 
if tbe allegations are susceptible of a con- 
struction that will support tlie aetion ; U. S. 
Nat. Banlc v. Bank, 1S N. Y. Supp. 75S. 

In Practice. The namc given in New York 
and other states to the statement of tbe 
plaintiff’s case wbich takes the place of the 
declaration in common-law pleading. 

C0MP0S MENTIS. See Non Compos 
Mentis. 

C0MP0SIT10N. An agreeinent, made up- 
on a sutlicient consideration, between a debt- 
ur aiul creditor, by which the creditor ac- 
cepts part of tbe debt due to bim in satis- 
faction of the whole. See Compoundeno a 
FelonY. 

A composition deed executed by a debtor 
and his creditors in due form, operates as a 
settlement of the original claims of sucli 
creditors and supersedes tbe cause of action 
tbereon, tbe rights and remedies of tbe par- 
ties being determined tbereafter by tbe new 
agreement; Brown v. Farnbam, 4S Minn. 317, 
51 N. W. 377. An oral agreement between 
several creditors and their debtor to com- 
pound and discharge tbeir claims is valid; 
Halstead v. Ives, 73 Hun 5G, 25 N. Y. Supp. 
105S; Cbemical Nat. Bank v. Kobner, S5 N. 
Y. 1S9. In an action upon a composition 
agrecment, any creditor being a party tbere- 
to may bring a several action for damages 
for breach thereof; Brown v. Farnham, 55 
Minn. 27, 56 N. W. 352. 

COMPOSITION 0 F MATTER. A mixture 
or cbemical combination of materials. Tbe 
term is used in tlie act of congress, July 4, 
183G, § G, in describing tbe subjects of pat- 
ents. It may include both tbe substance and 
tbe process, when tlie compound is new. 

COMPOUN.D INTEREST. lnterest upon 
interest; for example, wlien a sum of mon- 
ey due for interest is added to the principal, 
and thcn bears interest. Thls is not, tn gen- 
eral, allowed. See Interest. 

COMPOUNDER. In Louisiana. Ile wbo 
makes a composition. 

An amicablc compoundcr is one who bas 
undertaken by tbe agrecment of tbe parties 
to compound or scttle differences between 
tbem. La. Code of Praet. art. 444. 

COMPOUNDING A FELONY. The aet of 
a party immediately aggrieved, wbo agrees 
witb a tbief or other felon tbat be will not 
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prosec-ute hiru, on condition that he return 
to him the goods stolen, or who takcs a re- 
ward not to prosecute. See State v. Buck- 
master, 2 Harr. (Dcl.) 532; Bothwell v. 
Brown, 51 111. 234; Chandler v. Johnson, 39 
Ga. S5; Powell v. State, 51 Tex. Cr. R. 342, 
101 S. W. 1000. 

This is an offence punishable by fine and 
imprisonment, and at common law rendered 
the person committing it an accessory; 
Hawk. Pl. Cr. 125. And a conviction may be 
had though the person guilty of the original 
offence has not been tried; Watt v. State, 
97 Ala. 72, 11 South. 901; or if no offence lia- 
ble to a penalty has been committed by the 
person from whom the consideration is rè- 
ceived; State v. Carver, 69 N. H. 216, 39 
Atl. 973. A failure to prosecute for an as- 
sault with an intent to kill is not compound- 
ing a felony; Phillips v. Kelly, 29 Ala. 628. 
The accepting of a promissory note signed 
by a party guilty of larceny, as a considera- 
tion for not prosecuting, is sufiicient to con- 
stitute the offence; Com. v. Pease, 16 Mass. 
91; and the offence is committed although 
the consideration is for another than the one 
making the agreement; State v. Ruthven, 58 
Ia. 121, 12 N. W. 235. The mere retaking 
by the owner of stolen goods is no offence, 
unless the ofifender is not to be prosecuted; 
Ilale, Pl. Cr. 546; 1 Chit. Cr. Law 4; Clarke, 
Cr. L. 329; Bothwell v. Brown, 51 111. 234. 

In an indictment for compounding a felony, 
it must be alleged that the felony was com- 
mitted by the person with whom the corrupt 
agreement is made; State v. Hodge, 142 N. 
C. 665, 55 S. E. 626, 7 L. R. A. (N. S.) 709, 
9 Ann. Cas. 563. The agreement not to pros- 
ecute being the gist of the offense, it must 
be clearly charged; Williams v. State, 51 
Tex. Cr. 1, 100 S. W. 149. An information 
is insufficient if it fails to allege that the de- 
fendant intended to hinder the course of jus- 
tice and allow the felon to escape unpunish- 
ed; State v. Wilson, 80 Vt. 249, 67 Atl. 533. 
See note 20 L. R. A. (N. S.) 484. 

The compounding of misdemeanors , as it 
is also a perversion or defeating of public 
justice, is in like manner an indictable of- 
fence at eommon law; Jones v. Rice, 18 
Pick. (Mass.) 440, 29 Am. Dec. 612; Pearce 
v. Wilson, 111 Pa. 14, 2 Atl. 99, 56 Am. Rep. 
243; McMahon v. Smith, 47 Conn. 221, 36 
Am. Rep. 67. But the law will permit a 
compromise of any offence, though made the 
subject of a criminal prosecution, for which 
the injured party might recover damages in 
an aetion. 

There is said to be no reported case in 
England for compounding a misdemeanor, 
but that in grave cases (perjury or rioting) 
it would be held an offence; such agreements 
in lesser cases are often sanctioned by courts. 
and in cases when the injured party can 
both sue and prosecute (especially for an 
assault) compromises are not illegal and 
will be enforced; Odgers, C. L. 202, citing L. 


R. 10 Ch. 297. But, if the offence is of a 
public nature, no agreemeut can be valid 
that is founded on the consideration of sti- 
fiing a prosecution for it; 6 Q. B. 308; Fay 
v. Oatley, 6 Wis. 42; Buck v. Bank, 27 Mich. 
293, 15 Am. Rep. 1S9; Shaw v. Reed, 30 Me. 
105; Jones v. Rice, 18 Pick. (Mass.) 440, 29 
Am. Dec. 612; State v. Carver, 69 N. H. 216, 
39 Atl. 973. 

Compounding a felony is an indictable of- 
fence. No action can be supported on any 
contract of which such offence is the con- 
sideration in whole or in part; Com. v. 
Pease, 16 Mass. 91; Mattacks v. Owen, 5 Vt. 
42; Plumer v. Smith, 5 N. H. 553, 22 Am. 
Dec. 478; People v. Buckland, 13 Wend. (N. 
Y.) 592; Sneed v. Com., 6 Dana (Ky.) 338; 
Levy v. Ross, T. U. P. Charlt. (Ga.) 292. 
A receipt in full of all demapds given in 
consideration of stifiing a criminal prosecu- 
tion is void; Bailey v. Buck, 11 Vt. 252. 
A contract which is void as compounding a 
felony is incapable of ratification; Stanard 
v. Sampson, 23 Okl. 13, 99 Pac. 796; the law 
leaves the parties where it finds them ; it will 
neither aid in enforcing the contract, nor 
permit a recovery of the consideration; 
Town of Cottonwood v. Austiu, 158 Ala. 117, 
48 South. 345; Jourdan v. Burstow, 76 N. 
J. Eq. 55, 74 Atl. 124, 139 Am. St. Rep. 741. 

Proceedings on a judgment by confession 
will be enjoined where the consideration was 
stifling a prosecution for forgery; Given’s 
Appeal, 121 Pa. 260, 15 Atl. 468, 6 Am. St. 
Rep. 795. An injunction will be granted 
against action on a note given in considera- 
tion of compounding a felony; Porter v. 
Jones, 6 Coldw. (Tenn.) 313; 13 Sim. 513; 
contra, Adams v. Barrett, 5 Ga. 404; Allison 
v. Hess, 28 Ia. 388; Williams v. Englebrecht, 
37 Ohio St. 383; Rock v. Mathews, 35 W. Va. 
537, 14 S. E. 137, 14 L. R. A. 508. 

C0MPRA Y VENTA (Span.). Buying 
and selling. The laws of contracts arising 
from purchase and sale are given very fully 
in Las Partidas , part 3, tit. xviii. 11. 56. 

C0MPRINT. The surreptitious printing 
of the copy of another to the intent to make 
a gain thereby. Strictly, it signifies to print 
together. There are several statutes in pre- 
vention of this act. Jacob; Cowell. 

COMPRIVIGN! (Lat.). Step-brothers or 
step-sisters. Children who have one parent, 
and only one, in common. Calvinus, Lex. 

C0MPR0MIS (French). An agreement of 
arbitration. 2 Amer. J. of Int. L. 898. 

C0MPR0MISARIUS. In Civil Law. An 

arbitrator. 

C0MPR0MISE. An agreement made be- 
tween two or more parties as a settlement 
of matters in dispute. 

Such settlements are sustained at law; 
Poll. Contr. 180; Durham v. Wadlington, 2 
Strobh. Eq, (S. C.) 258; Van Dyke v. Davis, 
2 Mich. 145; and are highly favored; Zane’s 
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Devisees v. Zane, G Munf. (Va.) 40G ; Tay- 
lor v. Patrick, 1 Bibb (Ky.) 1G8; Truett v. 
Chaplin, 11 N. C. 17S; Stoddard v. Mix, 14 
Conn. 12; Barlow v. Ins. Co., 4 Metc. (Mass.) 
270; Hart v. Gould, G2 Mich. 202, 2S N. W. 
831. The amount in qucstion must, it secms, 
be uncertain; 2 B. & Ad. 8S9. And see Muir- 
head v. ICirkpatrick, 21 Pa. 237; Livingston 
v. Dugan, 20 Mo. 102; Wilbur v. Crane, 13 
Fick. (Mass.) 2S4; 3 M. & W. G48. The 
compromise of a doubtful or disputed claim 
is a suflScient consideration to uphold an as- 
sumpsit; Cox v. Stokes, 15G N. Y. 491, 51 N. 
E. 31G. See Battle v. McArthur, 49 Fed. 715. 
The eompromise of a doubtful claim made 
in good faith is a good consideration for a 
proinise, though it afterwards appears that 
the claim was wholly groundless; L. R. 5 
Q. B. 449; TJnion Collection Co. v. Buckman, 
150 Cal. 159, SS Pac. 70S, 9 L. R. A. (N. S.) 
5GS, 119 Am. St. Rep. 1G4, 11 Ann. Cas. G09. 
It is not necessary that the claim settled 
sliould be one that could be successfully 
maintained; Neibles v. Ry. Co., 37 Minn. 151, 
33 N. W. 332. Nor is neccssary that tliere 
should be any doubt about the claim; it is 
cnough if the parties consider it doubtful; 
City Electric Ry. Co. v. Floyd County, 115 
Ga. G55, 42 S. E. 45; Bement v. May, 135 
Ind. GG4, 34 N. E. 327, 35 N. E. 3S7; or if 
tlie parties thought at the time that there 
was a rcal question between them; Alexan- 
der v. Trust Co., 10G Md. 170, GG Atl. S3G. 
In Pitkin v. Noyes, 48 N. IT. 294, 97 Am. 
Dec. G15, 2 Am. Rep. 218, it was held that 
the claim must be one which was understood 
by both parties to be doubtful. It is said 
tliat tlie question is as to the belief, in good 
faith, of the claimant in the validity of liis 
clairn. There must be a colorable ground 
for tlie claim ; Smith v. Boruff, 75 Ind. 412; 
an agreement not to eontest a will is not 
enougli, if the party had no right to make 
a contest; Bement v. May, 135 Ind. GG4, 34 
N. E. 327, 35 N. E. 3S7. “A claim is honest 
if the elaimant does not know that his elaim 
is unsubstantial, or if he does not know the 
facts which show that liis claim is a bad 
oneL. R. 32 Ch. Div. 2GG; Grandin v. 
Grandin, 49 N. J. L. 514, 9 Atl. 75G, G0 Am. 
Rep. G42. But it has been held that one 
may buy his peace by compromising a claim 
which he knows is without riglit; Dailcy v. 
King, 79 Mich. 5GS, 44 N. W. 959. But the 
compromise of an illcgal claim will not sus- 
tain a promise; Ilead v. Hitchings, 71 Me. 
590; so of a note given for a gambling debt; 
Tyson v. Woodruff, 10S Ga. 3G8, 33 S. E. 9S1; 
and a note given for liquor sold witliout a 
license; Melchoir v. McCarty, 31 Wis. 252, 
11 Am. Rep. G05; where. however, the illegal 
contract has been fully performed, a compro- 
mise may be valid ; Antoine v. Smith, 40 La. 
Ann. 5G0, 4 Soutli. 321; and where the par- 
ties have disputed claims against each other 
and agree to settle them, it is binding al- 
though some or all of the claims wcre ille- 


gal; Wilder v. R. Co., G5 Vt 43, 25 Atl. S9G; 
after a claim is in suit, it is said to make 
no difference whether it could have been 
maintained or not; Clark v. Turnbull, 47 N. 
J. L. 205, 54 Am. Rep. 157. The subject is 
fully treated in Armijo v. Ilenry, 14 N. M. 
1S1, S9 Pae. 305, 25 L. R. A. (N. S.l 275. 

Where a debtor tenders part of a disputod 
claiin to the ereditor in full sati.sfactioii, if 
the latter aecepts the tender, he is buund Ijy 
the terms thereof; Deutmann v. Kilpatrick. 
4G Mo. App. G24. An offer of settlement by 
plaiutiflf, but not accepted by defendant, does 
not bind eithcr party; Clark v. Pope, 29 Fla. 
238, 10 South. 5SG. As to a compromise of a 
criminal charge, see CoMirouxDiNQ a Fel- 
ony. 

An offer to pay money hy way of cornpro- 
mise is not evidence of debt, since, as was 
said by Lord Mansfield, “it must be permit- 
ted to men ‘to buy their peace’ without prej- 
udice to them, if the offer did not suceeed; 
and such offers are inade to stop litigation 
without regard to tlie question whether any- 
thing, or what, is due.” 

If the terms “buy thelr peace" are attendcd to, 
they wlll resolve all doubts on this head of evi- 
dcnce; Bull. N. P. 236; and the author adds an 
example: If A sue B for one hundred pounds, and 
B offer to pay him twenty pounds, it shall not be 
received in evidence, for this neitbcr admits nor 
ascertains any dcbt, and is no more than saying he 
w'ould give twenty pounds to get rid of the action. 
But if an account consist of ten articles, and B ad- 
mits that a particular one Is due, it is good evidence 
for so much. 

In one of the oldest cases on the subject, Lord 
Kenyon declared at nisi prius: “Evidence of con- 
cessions made for the purpose of scttling matters Jn 
dispute I shall nevcr admit3 Esp. 113 ; but evl- 
dence was admitted that after the action was 
brought the defendant called upon the plaintiff 
and said he was sorry that the thing had happened, 
and offered two hundred pounds in settlement, 
W'hich was not accepted ; 3 Stark. N. P. 12S; and in 
other cascs evidence of offers of compromise made, 
but not expressed to be without prejudice, were 
held to be admissible; 1 M. & W. 446; apparently in 
opposition to the rule lald down by Lord Mans- 
fleld and Lord Kenyon above referred to. 

It may, however, be considered settled 
that letters or admissions containing the ex- 
pression in substance that they are to be 
without prejudice will not bc admitted In 
eiidence; 4 C. & P. 4G2; L. R. 6 Ch. S27; 3 
Sc. N. R. 741. 

In the last case thc rule is put deflnitely on the 
ground of public policy by Tindal, C. J., who said: 
“It Js of grcat consequcnce that parties should be 
unfcttered by correspondence entered Into upon 
the express undcrstanding that it is to be wlthout 
prejudice,” and he also declared “that where used 
in the letter contalnlng tbe offer, the words ‘with- 
out prcjudice’ must cover the whole correspond- 
ence.” And this rule has been foilow'ed and it was 
held that not only the letter bearlng the w'ords 
“wdthout prejudlce,” but also the answer thoreto, 
wlilch wras not so guardcd, w*as inadmissible in evi- 
dcnce ; and to tbe same effect is L. R. 10 Ch. 264. 
It Is the recognized rule in the United States that 
admissions made in treatlng for an adjustment can- 
not be given in evidence ; Ferry v. Tavlor, 33 Mo. 
323; Durgin v. Somers, 117 Mass. 55; Molyneaux ▼. 
Coiiier, 13 Ga. 406; and in Canada; 3 Ont. 584 ; 11 
id. 442. In Finn v. Tel. Co., 101 Me. 279, 64 Atl. 
490, lt was held that the admissibility of sucb evi- 
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dence depended upon the Intentlon of the party seek- 
ing the compromise. If he Intended it as an admls- 
sion of liability, it was admlssible; i£ he only in- 
tended lt as a compromise settlement, lt was not. 

Verbal offers of -compromise of a clalm 
made by a defendant’s solicitor are also pro- 
tected and cannot be given in evidence 
against his client; 2 C. & K. 24; 6 C. P. 437. 

An account rendered by the defendant to the 
plaintiff, showing a baiance ln the plaintiff’s favor, 
accompanled by a letter proposing an arrangemcnt 
and stating that the letter and account were without 
prejudice was held to be lnadmissible as evidence; 

6 C. P. 437. The principle of the exclusion of such 
admissions, whether verbal or documentary, there- 
fore, seems to rest on the fact that there ls some 
matter in controversy or some claim by one person 
against the other for the settlement or adjustment 
of which the communication is made, and that in 
furtherance of the maxim, “Interest respublicce ut sit 
fmis litium,” it is for the public good that communl- 
cations having that end in vlew should not be al- 
lowed to prejudice either party ln the event of their 
proving abortive. It ls not necessary that such 
communications should be expressly guarded if they 
manifestly appear to have been made by way of 
compromise; 2 C. & K. 24; such admissions or ne- 
gotiations are lnadmissible whether made “without 
prejudice” or not; Reynolds v. Manning, 15 Md. 
510; Frick & Co. v. Wilson, 36 S. C. 65, 15 S. E. 331; 
Emery v. Real Estate Exch., 88 Ga. 321, 14 S.^ E. 
556 ; Smith v. Satterlee, 130 N. Y. 677, 29 N. E. 225 ; 

2 Whart. Ev. § 1090; but see Chaffe v. Mackenzie, 43 
La. Ann. 1062, 10 South. 369;- Hood v. Tyner, 3 Ind. 
App. 51, 28 N. E. 1033 ; Thom v. Hess, 51 111. App. 
274. Where & letter opening negotiatlons for a com- 
promise, but not stated to be without prejudice, was 
followed a day or two afterwards by another guard- 
ing against prejudice, lt was held that the whole 
correspondence was thereby protected; 26 W. R. 
109, and Gurney, B., refused to receive ln evidence 
a letter written “wlthout prejudice,” even in favor 
of the party who had written lt, saying, “If you 
write without prejudlce so as not to bind yourself, 
you cannot use the letter against the other party ;** 
8 C. & P. 388. 

And evidence of plaintiff that offers of 
compromise were made by him is inadmis- 
sible; York v. Conde, 66 Hun 316, 20 N. Y. 
Supp. 961. And negotiations between par- 
ties for the purpose of clearing title to land 
and compromising differences will not prej- 
udice the rights of either party; Hand v. 
Swann, 1 Tex. Civ. App. 241, 21 S. W. 2S2. 

Correspondence of this kind is not only 
inadmissible as evidence at the trial of the 
action, but it has also been held to be priv- 
ileged from production for the purpose of 
discovery; 11 Beav. 111; 15 id. 321, 388. 

Romilly, M. R., In the last of these cases, stated 
the rule very much in the same way as did Tindal, 
C. J., supra; he said: “Such communications made 
with a view of an amlcable arrangement ought to 
be held very sacred, for if parties were to be after- 
wards prejudiced by thelr effcrts to compromise, it 
would be imposslble to attempt an amlcable ar- 
rangement of differences.” 

When a correspondcnce for a settlement 
had commenced “without prejudice” but 
those words were afterwards dropped, it 
was immaterial; 6 Ont. 719. 

The same principle is applied where the 
cause of action is other than a debt, as in a 
bastardy proceeding, where offers of com- 
promise were held not admissible against the 
defendant as admissions of his guilt; Olson 


v. Peterson, 33 Neb. 358, 50 N. W. 155; East 
Tennessec, V. & G. Ry. Co. v. Davis, 91 Ala. 
615, 8 South. 349; Carey v. Carey, 108 N. C. 
267, 12 S. E. 1038; nor does the payment of 
a certain sum on a claim for a much larger 
sum constitute a recognition of a legal lia- 
bility to make further payments on such 
claim; Camp v. ü. S., 113 ü. S. 64S, 5 Sup. 
Ct. 687, 28 B. Ed. 10S1; but where offers of 
compromise are made to a tliird person, who 
has no authority to settle the claim, and 
there is no intimation that they were made 
“without prejudice” or in confidence, they 
are admissible in evidence; INIoore v. Mfg. 
Co., 113 Mo. 98, 20 S. W. 975; a statement 
made by one of sevcral defendants to his co- 
defendants, advocating the settlement of 
plaintiff’s claims is not within the rule ex- 
cluding offers made for the purpose of com- 
promise, but is competent as an admission of 
liability; Smith v. Whittier, 95 Cal. 279, 30 
Pac. 529; and evidence of the admission of 
an independent fact, although made during a 
negotiation tending towards a compromise, is 
admissibie; Hess v. Van Auken, 11 Misc. 
422, 32 N. Y. Supp. 126; Durgin v. Somers, 
117 Mass. 55. 

In a prosecution for rape, evidence that 
defendant had offered money to the foster 
father of prosecutrix to stop criminal pro- 
ceedings was incompetent, Sanders v. State, 
14S Ala. 603, 41 South. 466. 

The extent of the protection which may be in- 
voked by the use of the word “without prejudice” 
is limited to the purposes contemplated by the rule 
as stated and will not be extended to exclude evi- 
dence of communicatlons, which from thelr charac- 
ter may prejudice the person to whom it is ad- 
dressed lf he should reject the offer; 62 L. J. Rep. 
Q. B. 511; nor a letter which is intended to be used 
by the party writing it; the words protect both 
parties from its use, but lf the writer declare that 
he wlll use it, from that moment it loses its privi- 
leged character; 29 U. C. Q. B. 136. Such communl- 
cations, when the negotiatlon is successful and a 
compromise is agreed to, are admissible both for the 
purpose of showing the terms of the compromise and 
enforcing it; 6 Ont. 719 ; and also in order to ac- 
count for lapse of time; 15 Beav. 388; L. R. 23 Q. 
B. Div. 38. But whether verbal or written, such 
communications cannot be regarded for the purpose 
of determlning the question of costs ; 58 L. J. Rep. 
Q. B. 501. In this well considered case, the English 
court of appeal established the rule contrary to 
what had been in some previous cases thought prop- 
er. See 2 Dr. & Sm. 29; 1 Jur. N. S. 899. 

As to a compromise on a mistaken inter- 
pretation of a will, see [1905] 1 Ch. 704. 

See Accord and Satisfaction. 

)n Civil Law. An agreement between two 
or more persons, who, mshing to settle thelr 
disputes, refer the matter in controversy to 
arbitrators, who are so called because those 
who choose them give them full powers to ar- 
bitrate and decide what shall appear just 
and reasonable, to put an end to the differ- 
ences of which they are made the judges. 
1 Domat, Lois , Civ. liv. 1, t. 14. 

COMPTE ARRÊTÊ (Fr.). An account stat- 
ed in writing and aclcnowledged to be cor- 
rect on its face by the party against whom it 
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is stated. Cbevalier v. Hyams, 9 La. Ann. 
485. 

COMPTROLLER. An officer of a state, or 
of tbc United States, who bas certain duties 
to perform in tbe regulation and manage- 
ment of tbe fiscal matters of tbe government 
under whicb lie liolds office. 

ln the treasury department of the Untted States 
there is an oflicer known as the comptroller of the 
treasury. R. S. § 2C8 ct seq. He is chargcd with 
the duty of revising accounts, upon appeal from thc 
eettlements made by the auditors. Upon the rcqucst 
of a disbursing oflicer, or the hcad of a dcpartment, 
he is required to givc his decision upou the valid- 
ity of a payment to bc made; to approve, disap- 
prove, or modify ali dccisions raade by the auditors 
maklng an original construction, or modifying an 
existing construction of statutes, and to certify his 
action to the auditor. The forms of keeping and 
rendering all pubiic accounts (except those relating 
to thc postal service), thc recovery of d-bts certiüed 
by the auditors to bc due to the United States, and 
the preservation, with their vouchers and certifl- 
cates, of accounts finally adjusted, are under his 
direction. 

COMPTROLLER OF THE CURRENCY. 

An officer of tbe Unilcd States Treasury De- 
partment. R. S. § 321 ct scq. Ile bas super- 
vision over the creation of national bauks 
and their opcrations, witb a visitatorial pow- 
er; be may appoint receivers for tbem if be 
deems them insolvent. 

COMPULSION. Forcible inducement to 
tbe commission of an act. 

Acts done under compulsion are not, 'in 
general, binding upon a party; but wben a 
man is compclled by lawful autboritV to do 
tbat which be ought to do, tbat compulsion 
does not affect tbe validity of tbe act ; as, 
for example, wben a court of competent ju- 
risdiction compels a party to execute a deed, 
under tbe pain of attachment for contempt, 
the grantor cannot object to it on tbe ground 
of compulsion. But if tbe court compelled a 
party to do an act forbidden by law, or had 
not jurisdiction over tbe parties or tbe sub- 
ject-matter, the act done by sucb compulsioif 
would be void. See Coekciom; Duress. 

COMPULSORY NON-SUIT. See Non- 
SüIT. 

COMPULSORY PILOTAGE. See Tilot. 

COMPULSORY SCHOOL ATTENDANCE 
ACTS. Sucb acts are not uuconstitutional as 
an invasion of tbe natural rigbt of tbe par- 
ents to control tbeir cbildren ; State v. Bail- 
ey, 157 Ind. 324, G1 N. E. 730, 59 L. R. A. 
• 435; State v. Jackson, 71 N. H. 552, 53 Atl. 
1021, G0 L. R. A. 739. Tbey do not include 
occasions of temporary absence; State v. 
Jackson, 71 N. II. 552, 53 Atl. 1021, G0 L. R. 
A. 739. 

In Washington tbe act provides tbat any 
parent may be sumiuoned before a superior 
judge to show cause wby his child should 
not be kcpt in school, and for want of cause 
may be found guilty of a misdemeanor and 
fiued. See State v. Macdonald, 25 Wasb. 
122, 64 Pac. 912. 

Bouv,— 37 


C0MPURGAT0R. One of several neigb- 
bors of a person accused of a crime or charg- 
ed as a defendant in a civil action, wlio ap- 
peared and swore tbat tbey believed liim on 
bis oatb. 3 Bla. Com. 341. 

Formerly, when a person was accustd of a crime, 
or sued in some kinds of civii actions, he ruight 
purga himself upon oath of the accu'ation made 
against him, whenever the proof was not the m * t 
clear and posltive ; and if upon his oath he dcciartd 
himsclf innocent, he was absolved. 

This usage, so emlncntly calcuiatcd to encourage 
perjury by impunity, was soou found to be dangtr- 
ous to the public safety. To rcmove this evii, the 
laws were changed, by requlring that the oath 
should be administered with the greatest solemnity; 
but the form was soon disregarded, for tlie mind i»< - 
camc easily familiarizcd to those ccremonics which 
at first iraposed on the iinaginatiou, and tho e who 
cared not to violate the truth did not h- . itate 
to treat the form with contempt. In ord^ r to 
give a greater wcight to the oath of the aecu-'ed, 
thc law was again aitercd so as to require that the 
accuscd should appear before the judge with a cer- 
tain number of his neighbors, who were freehoiders 
of thc hundred, who should swear that they believed 
thc accuscd had sworn truly. This new species of 
witnesses were called compurgators. If it wa^ not 
his first offence or If his compurgators did not agree 
to makc the oath,. he was put to the ordca) (q. v.). 
The origin of the systcm iies back in the history of 
the Teuton race. It is said still to survive in the 
practice of the criminai courts by whlch an accused 
person is aliowed to call witnesses as to his char- 
actcr, as a defence, whlle the prosecution is not al- 
lowed to traverse their testimony. Inderwick, The 
King’s Peace. See Wager of Law. 

The number of compurgators varicd aecordlng to 
tlic naturc of the charge and and othcr circum- 
stanees, and the rank of the party—formerly, from 
two to five; later the practice was twelve. See 2 
Holdsw. Hist. E. L. Sce Du Cange, Juramentum ; 
Spelinan, Gloss. Assarth; Tcrmcs dc la Lcy; 3 Bia. 
Com. 341-318. The last reported case is 2 B. & C. 
538; see 2 Poll. & Maitl. G00. 

COMPUTUS (Lat. computare y to acoomit). 
A writ to compel a guardian. bailift, roceiv- 
er, or accountant, to yield up bis accounts. 
It is fonnded on tbe stat. Westm. 2, cap. 12; 
Reg. Orig. 135. 

CONCEAL. To witbbold or keep secret 
mental facts from anothcr’s knowledge, as 
well as to bide or secrete pbysieal objects 
from sigbt or observation. Gerry v. Duu- 
bam, 57 Me. 339. 

CONCEALED WEAPONS. See Danger- 
ous Weapons. 

CONCEALERS. Such as find out conGeal- 
ed lands: that is, lands privily kcpt from 
tbe king by common persons baving notliing 
to show for tbcm. Tliey are called "a trou- 
blcsomc , disturbant sort of mcn; turbulcnt 
pcrsons. ,f Cowell. 

CONCEALMENT. Tbe improper suppres- 
sion of any fact or circumstance by one of 
thc parties to a contract from tbe otber, 
wbicb in justice ouglit to bc known. 

Tbe omission by an applicant for insur- 
ancc prelimiiiarily to state facts known to 
liim, or wbicb he is bound to know, material 
to tbe risk proposed to be insured against, 
or omission to state truly tbe faets expressly 
inquired about by tbe underwritcrs to wbom 
\ 
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application for insurance is made, whether 
tlie same are or are not material to tlie risk. 

Concealment, when fraudulent, avoids a 
contract, or renders the party using it liable 
for the damage arising in consequence there- 
of; Ividney v. Stoddard, 7 Metc. (Mass.) 252; 
Prentiss v. Ituss, 16 Me. 30; Jackson v. Wil- 
cox, 1 Scam. (111.) 3P1; 3 B. & C. 605; Dan- 
iels v. Ins. Co., 12 Cush. (Mass.) 416, 59 Am. 
Dec. 192. But it must have becn of such 
facts as the party is bound to communicate ; 
Webb, Poll. Torts 36S; 3 E. L. & Eq. 17; 
Otis v. Raymond, 3 Conn. 413; Van Arsdale 
& Co. v. Howard, 5 Ala. 596; Kintzing v. 
McElrath, 5 Pa. 467; Stevens v. Fuller, S N. 
H. 463; Ilamrick v. Hogg, 12 N. C. 351; 
Fleming v. Slocum, 1S Johns. (N. Y.) 403, 9 
Am. Dec. 224; George v. Johiison, 6 Humphr. 
(Tenn.) 36, 44 Am. Dec. 2SS. A concealment 
of extrinsie facts is not, in general, fraudu- 
lent, although peculiarly within the knowl- 
edge of the party possessing them; Laidlaw 
v. Organ, 2 Wheat. (U. S.) 195, 4 L. Ed. 214; 
Blydenbtirgh v. Welsh, Baldw. 331, Fed. Cas. 
No. 1,5S3; Bench v. Sheldon, 14 Barb. (N. Y.) 
72; Burnett v. Stanton, 2 Ala. 181. But see 
Frazer v. Gervais, Walk. (Miss.) 72; Baker v. 
Seahorn, 1 Swan (Tenn.) 54, 55 Am. Dec. 724; 
Hough v. Evans, 4 McCord (S. C.) 169. And 
the rule against the concealment of latent 
defects is stricter in the case of personal 
than of real property; Mason v. Crosby, 1 
Woodb. & M. 342, Fed. Cas. No. 9,234; 3* 
Campb. 50S; 3 Term 759. 

A failure to state facts known to an in- 
surer or his agent, or which he ought to 
know, or which lessen the risk, for that only 
is material which tends to increase the risk, 
in the absence of express stipulation, and 
where no inquiry is made, is no concealment ; 
May, Ius. § 207; Lexington Fire, Life & Ma- 
rine Ins. Co. v. Paver, 16 Ohio 334. . 

Where there is confidence reposed, conceal- 
ment becomes more fraudulent; 9 B. & C. 
577. 

See, generally, 2 Kent 4S2; Deceit; Mis- 
representation; Representation. 

CONCERT 0 F EUROPE. The union be- 
tween the chief powers of Europe for pur- 
poses of concerted action in matters affecting 
their mutual interests. It is sometimes call- 
ed the Primacy of the Grcat Poiocrs. It has 
existed under various forms frorn the time 
of the Congress of \ienna, in 1815. The 
most important action of the Goncert of 
Europc within recent years was that taken 
at Berlin in 1S7S, when the status of the 
European provinces of Turkey was determin- 
ed, and again in 1SS5, when the general act 
of the Congo Conference laid down rules de- 
termining the status of the newly acquired 
colonies in Africa. 

CONCESSI (Lat. I have granted). A term 
formerly used in deeds. 

It is a word of general extent, and is said 
to amount to a grant, feolfment, lease, re- 


lease, and the like; 2 Saund. 96; Co. Litt. 
301; Dane, Abr. Index; Hemphill v. Eck- 
feldt, 5 Whart. (Pa.) 27S. 

It has been held in a feoffment or fine to 
imply no warranty ; Co. Litt. 3S4 ; 4 Co. S0 ; 
Vaughan’s Argument in Vaughan 126; But- 
ler's note, Co. Litt. 3S4. But see 1 Freem. 
339, 414. 

CONCESSIMUS (Lat. we have granted). 
A term used in conveyances. It created a 
joint covenant on the part of the grantors. 
5 Co. 16; Bacon, Abr. Govenant . 

C0NCESSI0N. A grant. The word -is 
frequently used in this sense when applied 
to grants made by the French and Spanish 
governments in Louisiana. 

C0NCESS0R. A grantor. 

CONCILIUM. A council. 

In Roman Law. A meeting of a section of 
the pcople to consider and deeide matters 
especially affecting itself. Launspach, State 
and Family in Early Rome 70. 

CONCILIUM REGIS. See Cüria Regis; 
Privt Council; Commune Concilium. 

C0NCLUSI0N. The close; the end. 

In Pleading. In Declarations. That part 
which follows the statement of the cause of 
action. In personal or mixed actions, where 
the object is to recover damages, the conclu- 
sion is, properly, to thc damage of the plain- 
tiff, etc. Com. Dig. Pleader , c. 84; 10 Co. 
1156. Ând see 1 M. & S. 236; Damages. 

The form was anciently, in the King’s 
Bench, “To the damage of the said A B, and 
thereupon he brings suit;” in the Exchequer, 
“To the damage,” etc., “whereby he is tlie 
less able to satisfy our said lord the king 
the debts which he owes his said majesty at 
his exchequer, and therefore he brings his 
suit;” 1 Chit. Pl. 356. It is said to be mere 
matter of form, and not demurrable; Pier- 
son v. Wallace, 7 Ark. 2S2. 

In Pleas. The conclusion is either to the 
country —which must be the case when an’ 
issue is tendered, that is, whenever the plain- 
tiff’s material statements are contradicted— 
or by verification, wliich must be the case 
when new matter is introduced. See Veri- 
fication. Every plea in bar, it is said, must 
have its proper conc-lusion. All the formal 
parts of pleadings have been rnuch modified 
by statute in the various states and in Eng- 
land. 

In Practice. Making the last argument or 
address to the court or jury. The party on 
whom the burden of proof rests, in general, 
has the conclusion. See Opening and Clos- 

ING. 

In Remedies. An estoppel; a bar; the act 
of a man by which he has confessed a mat- 
ter or thing which he can no longer deny. 

For example, the sheriff is concluded by his re- 
turn to a writ; and, tberefore, if upon a capias 
he return cepi corpus, he cannot afterwards show 
that he did not arrest the defendant, but is con- 
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cluded by bls return. See Plowd. 276 b; S Thomas, 
Co. Lltt. 600. 

CONCLUSION TO THE COUNTRY. In 
Pleading. The tender of an Issue for trial 
by a jury. 

When an lssue Is tendered by the defcndant, it 
ls as foliows: “And of tbls the said C D puts bira- 
self upon the country.'’ When tendered by the 
plaintilf, tbe formuia is, “And this the said A B 
prays may be inquircd of hy thc country.“ It is 
held, however, that thcre is no materiai difference 
between these two modes of expression, and that if 
the one be substituted for the other the mistake is 
unimportant; 10 Mod. 1GG. 

When there is an aflirmative on one si(le 
and a nesati\*e 011 the other, or vice versa, 
the conclusion shouhl he to the eountry; 2 
Saund. 180; Gazley v. l’riee, lfl Johns. (N. Y.) 
267. So it is thougli tlie affirinative and 
negative be not in express words, but only 
tantamount thereto ; Co. Litt. 126 a; 1 Saund. 
103; 1 Chit. 1T. 502; Com. Dig. Pleader , E, 
32. 

CONCLUSIVE EVIDENCE. That which 
cannot be eontrolled or eontradieted hy any 
other evidence. 

Evidenee whieh of itself, whether eontra- 
dicted or uneontradicted, explained or unex- 
plained, is suflicient to determine the matter 
at issue. 6 Lond. L. Mag. 373. 

Evidenee upon the production of whieh the 
judgment is bound hy law to regard soine 
faet as proved, and to exclude evidenee to 
exelude it. Steph. Dig. Ev. 

CONCLUSIVE PRESUMPTION. A rule of 
law determining the quantity of evidence 
rèquisite for the support of a partieular aver- 
ment which is not permitted to be overeome 
by any proof that the faet is otlierwise. 1 
Greenl. Ev. § 15. Thus, for example, the pos- 
session of land under claim of title for a eer- 
tain periöd of time raises a conelusive pre- 
sumption of a grant. See Presumption. 

In the civil law, sueh presumptions are 
said to be juris et de jure . 

CONCORD. An agreement or supposed 
ngreement between the parties in levyin» a 
fine of lands in which the deforeiant (or he 
who keeps the other out of possession) ae- 
knowledges that the lands in question are 
the right of complainant; and from the ad- 
mission of right thus rnade, the party who 
levies the fine is ealled the cognizor, and the 
person to whom it is levied, the eognizee. 2 
Bla. Com. 350; Cruise, Dig. tit 35, e. 2, § 
33; Com. Dig. Fine (E, 9). 

CONCORDAT. A eonvention; apact; an 
agreement. The term is generally eoufmed 
to the agreeinents made between independeut 
governments, and most usually appiied to 
thoso between the pope and sonie prince. 

In French Law. A comiiositiün. The 
Freneh Concordat was repealed in 1906. 

C0NCUBEANT. Lying together. Whar- 
ton. 


CONCUBINAGE. A species of marrlage 
which took place among tlie ancients. 

The act or practice of cohabiting, in sexual 
commeree, without the authority of law or 
a legal marriage. See 1 Brown, Civ. Law 
SO; Merlin, R6p.; Dig. 32. 49. 4; 7. 1. 1; 
Code, 5. 27. 12. 

“Concuhinage is the act upon tlie part of 
the woman of eohahiting with a man witlnmt 
eeremonial marriage, or eonsent and intent 
good at eoinmon law.” L T . S. v. Üitty, 155 
Fed. 93S. See a defmition in State v. Bald- 
win, 214 Mo. 290, 113 S. W. 1123. 

Living together and having sexual roln- 
tions as hushand and wife; State v. Tucker, 
72 Kan, 481, S4 Pac. 126. Tlie words con- 
cubinage and prostitntion liave no cummon 
law meaning, but in their popular sense cover 
a 11 eases of lewd intercourse; People v. Cum- 
mons, 56 Mich. 544, 23 N. W. 215. See Ab- 
üuction ; Prostitution ; Procuration. 

CONCUBINATUS. A sort of uuoqual mar- 
riage whieh existed under rioman law be- 
tween a man of superior rank aud a woman 
of inferior rank. It did not raise the wife 
to the husband’s level; the children were not 
legitimate, but they eould require their fatber 
to support them, and, in Justinian’s time, 
had a qualified right of intestate succession 
to him. They followed their mother’s eon- 
dition and could inherit from her. A man 
eould not have more than one eoneubine at a 
time. It was aholished by the Emperor Ivoo 
the ITiilosopher in A. D. SS7. Bryce, Studies 
in Hist., ete. See Mariuage. 

CONCUBINE. A woman who eohabits 
\vith a man as his wife, without heing mar- 
ried. 

C0NCUR. \n Louisiana. To claim a part 
of the estate of an insolvent aloug with otlier 
claimants. Thompson v. Chauveau, 6 Mart. 
N. S. (La.) 400; as, “the wife concurs with 
her husband’s ereditors, aud claims a privi- 
lege over tbern.” 

C0NCURRENCE. In French Law. The 

equality of rights or privileges whieh several 
persons have over the same thing; as. for 
example, the right whieh two judgmeut-crod- 
itors, whose judgments were reiulered at the 
same time, have to be paid out of the pro- 
ceeds of real estate hound by them. Dict. de 
Jur. 

C0NCURRENT. Running together; liav- 
ing tlie same authority ; tlms, we say, a con- 
current consideratiou oecurs in thc case of 
mutual iiromises; such and sueh courts have 
concurrent jurisdiction,—that is, each has 
the same jurisdictlon. 

Concurrent icrijs. Duplieate originals, or 
several writs runniug at the same time for 
the same purpose, for service on or arrest of 
a persou, when it is not known where he is 
to he found; or for service on several per- 
sons, as when there are several defendants 
to au actiou. Mozley & W. DicL 
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CONCURSUS. A proceeding in Louislana 
similar to interpleader. See Lrouisiana Mo- 
lasses Co. v. Le Sassier, 52 La. Ann. 2070, 28 
Soutli. 217. 

CONCUSSION. In Civil Law. The unlaw- 
fnl forcing of anotlier by threats of violence 
to give soinething of value. It differs from 
robbery in this, that in robbery the thing is 
taken by force, while in concussion it is ob- 
tained by threatened violence. Heineccius, 
Lec. El. § 1071. 

CONDEMN. To sentence; to adjudge. 3 
Bla. Com. 291. 

To declare u vessel a prize. To declare a 
vessel unfit for service. 1 Kent 102; 5 Esp. 
65. 

CONDEIYINATION. The sentence of a 
competent tribunal which declares a ship 
unfit for service. This sentence may be re- 
examined and litigated by the parties inter- 
ested in disputing it; 5 Esp. 65; Abb. Sh. 15; 
30 L. J. Ad. 145. 

The judgment, sentence, or decree by which 
property seized and subject to forfeiture for 
an infraction of revenue, navigation, or other 
laws is condemned or forfeited to the gov- 
ernment. See Captor. 

In International Law. The sentence or 
judgment of a court of competent jurisdie- 
tion that a ship or vessel taken as a prize 
on the high seas was liabie to capture, and 
was properly and legally captured and held 
as prize. 

Some of the grounds of capture and con- 
demnation are: violation of neutrality in 
time of war; The Commercen, 2 Gall. 261, 
Fed. Cas. No. 3,055; carrying contraband 
goods; The Springbok, 5 Wall. (U. S.) 1, 18 
L. Ed. 480; The Peterhoff, 5 Wall. (U. S.) 
28, 18 L. Ed. 564; The Bermuda, 3 Wall. (U. 
S.) 514, 1S L. Ed. 200; breach of blockade; 
The Plymouth, 3 Wall. (U. S.) 28, 18 L. Ed. 
125; The Louisiana, 3 Wall. (U. S.) 170, 18 
L. Ed. 85; The Admiral, 3 WalL (U. S.) 603, 
18 L. Ed. 58. 

By the general practice of the law of 
nations, a sentence of condemnation is at 
present generally deemed necessary in order 
to divest the title of a vessel taken as a 
prize. Until this has been done, the orig- 
inal owner may regain his property, al- 
though the ship may have been in posses- 
sion of the enemy twenty-four hours, or car- 
ried infra prcesidxa; Hall, Int. L.; The Es- 
trella, 4 Wheat. (U. S.) 298, 4 L. Ed. 574. A 
sentence of condemnation is generally bind- 
ing everywhere; Gelston v. Iloyt, 3 Wheat. 
(U. S.) 246, 4 L. Ed. 381; Croudson v. Leon- 
ard, 4 Cra. (U. S.) 434, 2 L. Ed. 670. Title 
vests completely in thc captors, and relates 
back to the time of capture; 2 Russ. & M. 
35 ; 15 Ves. 139. 

Confiscation ( q . v .), in technical if not in 
general usage, is the act of the sovereign 
against a rebellious subject; condemnation 


as prize is the act of a belligerent against 
another belligerent. The former may be 
effected by such means as the sovereign 
through legal channels may please to adopt; 
the latter can be made only in accordance 
with principles recognized in the common 
jurisprudence of the world. Both are in 
rem; but confiscation recognizes the title of 
the original owner, while in prize the tenure 
of the property is qualified, provisional and 
destitute of absolute ownership; Winchester 
v. U. S., 14 Ct. Cls. 14. 

The condemnation of prize property while 
lying in a neutral port or the port of an ally 
is valid; Jecker v. Montgomery * 13 How. (U. 
S.) 49S, 14 L. Ed. 240; 4 C. Rob. 43. 

By Art. 3 of the Convention Relative to the 
Establishment of an International Prize 
Court ( q . v.) the judgments of national prize 
courts condemning neutral ships or cargoes, 
or enemy cargoes on board neutral ships, may 
be reviewed by the International Prize Court. 

The word is in general use in connection 
with the taking of land under the right of 
eminent domain, q. v. The condemnation 
of lands is but a purchase of them in in- 
vitum , and the title acquired is but a quit 
claim; Lake Merced Water Co. v. Cowles, 31 
Cal. 215. 

In Civil Law. A sentence or judginent 
which condemns some one to do, to give, 
or to pay something, or which declares that 
his claim or pretensions are unfounded. 

The word is used in this sense by common-Iaw 
lawyers also ; though it is more usual to say con- 
viction, both in civil and criminal cases; 3 Bla. 
Com. 291. It is a maxim that no man ought to be 
condemned unheard and without the opportunity of 
being heard. 

CONDICTIO (Lat. from condicere). 

In Civii Law. A summons. 

A personal action. An action arising from 
an obligation to do or give some eertain, pre- 
cise, and defmed thing. Inst. 3. 15. pr. 

Condictio is a general name given to personal 
actions, or actions arising from obligations, and Is 
distinguished from vindicatio (real action), an ac- 
tion to regain possession of a thing belonging to the 
actor, and from actiones mixtce (mixed actions). 
Condictio is also distingulshed from an action ex 
stipulatu, which is a personal action which lies 
w r here the thing to be done or given is uncertain in 
amount or identity. See Calvinus, Lex.; Halifax, 
Anal. 117. 

CONDICTIO EX LEGE. An action aris- 
ing where the law gave a rernedy but provid- 
ed no appropriate form of action. Calvinus, 
Lex. 

CONDICTIO IN D EBITATI. An action 
which lies to recover that which the plain- 
tiff has paid to the defendant, by mistake, 
and which he was not bound to pay, either 
in fact or in law. 

This action does not lie if the money was due ex 
cequitate, or by a natural obligation, or if he who 
made the payment knew that nothing was due; for 
qui consulto dat quod non debetat prcesumitur do 
nare; Bell, Dlct.; Calvinus, Lex.; 1 Kames, Eq 
30L 
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CONDICTIO REI FURTIV/E. An action 
against the tliief or his heir to recover the 
thing stolen. 

'CONDICTIO SINE CAUSA. An action by 
which anytliing which has been parted with 
without consideration may he recovered. lt 
also lay in case of failure of con.sideration, 
under certain circumstances. Calvinus, Dex. 

CONDIDIT, COMMON. The name of a 
plea eutered by a party to a libcl in the Ec- 
clcsiastical Court. The administrators “for- 
mally propounded the will, in a plea known 
as cuubmon condidit frum its merely pleading 
the deceased to have made the will, belng of 
sound mind. etc., in set form—in eominou use 
. . . in this description of cascs” ; 3 Ad- 

dams Eccl. 79 (2 Engl. Eccl. Kepts., Phila. 
Keprint 43S) ; also used in 1 Curteis Eccl. 
707 (0 Engl. Eecl. Kep. 431). 

CONDITION. In Civil Law. Tlie situation 
of every pcrson in some one of the dillerent 
orders of persons which compose the gcneral 
order of society and allot to each person 
therein a distinct, separate rank. Domat, 
tom. ii. 1. 1, tit. 9, scc. i. art. viii. 

A paction or agreement which regulates 
that wliich the contractors have a mind 
sliould be done if a case which they foresee 
should come to pass. Domat, tom. i. 1. 1, tlt. 
1, sec. 4. 

Casual conditions are such as depend upon 
accident, and arc in no wise in the power 
of the person in whose favor the obligation is 
entered into. 

Mixcd conditions are such as depend upon 
the joint wills of the person in whose favor 
the ohligation is contracted and of a third 
person: as “If you marry my cousin, I will 
give,” etc. Pothier. 

Potcstative conditions are those which are 
in tho power of the person in whose favor 
the obligation was contracted: as, If I con- 
tract to give my neighbor a sum of money 
in case he cuts down a trcc. 

Ixcsolutory conditions are those which are 
added liot to suspcnd the obligation till tlicir 
accomplishment, bnt to make it cease when 
they are accomplished. 

Suspcnsivc obligations are those which sus- 
pend the obligation until the performancc 
of thc coudition. They are casual, mixcd, 
or potestative. 

Domat says conditions are of three sorts. 
The first tend to accomplish the covenants 
to which thcy are annexed. The sccond dis- 
solve covenants. The third neither accom- 
plish nor avoid, bnt crcate some change. 
IVhcn a conditlon of the first sort comes to 
pass, the covenant is thcreby made effectual. 
In case of conditions of the seeond sort, all 
things remain in the condition they were in 
by the covenant, and the effect of the coiuli - 
tion is in suspense until the eondition comos 
to pass and the covenant is void. Domat, lib. 
I. tit. 1, § 4, ari. G. See Pothier, Obl. pt. i. 
c. 2, art. 1, § 1; pt. iL c. 3, art. 2. 


ln Common Law. The status or relative 
situation of a pcrson in the state arising 
from the regulations of society. Thus, a p(^r- 
son under twenty-one Is an infant, with cer- 
tain privileges and disahilitics. K\ery xjer- 
son is hound to know the condition of the 
person with whom he deals. 

A qualification, restriction, or limitation 
modifying or destroying the original act with 
whlch it is connocted. 

A clause in a contract or agreemcnt which 
has for its objcct to suspend, rescind, or 
modify the principal obligation, or, in a case 
of a will, to suspcnd, revoke, or modify the 
devise or hequest. 

A modus or quality annexed by him that 
hath an estate, or interest or right to the 
same, wherehy an estate, etc., may either be 
defeatcd, enlarged, or created upon an un- 
certain event Co. Litt. 201 a. 

A qualification or rcstriction annexed to 
a conveyance of lands, whereby it is pro- 
vidcd that in case a particular eveut does 
or doos not bappeu, or in ease the grantor 
or grantee does or omits to do a particular 
act, an estatc shall commence, he enlarged, 
or be dcfeated. Greenl. Cruise, Dig. tit. xiii. 
c. i. § 1. 

A future uncertain event on tbe happen- 
ing or the non-happening of whieh the ac- 
complishment, modification, or reseission of 
a testamentary disposition is made to de- 
pend. 

A eondition annexed to a bond is usually termed 
a defeasance, wbich see. A condition defeating a 
conveyance of land in a certaln event Is generaliy a 
mortgage. See Mortgage. Conditions anucxed to 
the realty are to be distinguished from limitations ; 
a stranger may take advantage of a limilution, but 
only tbe grantor or his heirs of a condition ; Dcn v. 
R. Co., 26 N. J. L. 1; Vermont v. Society, 2 Paine 
545, Fed. Cas. No. 16,920 ; a Iimitation always de- 
termines an estate without entry or claim, and so 
doth not a condition; Shcppard, Touchst. 121; 2 
Bla. Com. 155; 4 Ivent 1L2, 127; ProprKtors of the 
Church in Brattle Square v. Grant, 3 Gray (Mass.) 
142, 63 Am. Dec. 725; Van Rcnssclaer v. 13all, 19 
N. Y. 100; from coyiditional limitations; ln case of 
a condition, the entire iuterest iu the estate does 
not pass from the grautor, but a possibllity of re- 
verter remains to him and to his heirs and devlsees; 
in case of a conditional limitation, the possibility of 
rcverter is given over to a third person ; Chal. R. 
P. 233; Proprietors of the Church in Brattle Square 
v. Grant, 3 Gray (Mass.) 142, 63 Am. Dec. 725 ; l'rom 
i’emaindci'S; a conditon operates to defeat an estate 
bcfore its natural termination, a remainder takes 
efi'ect on the completion of a preceding estate; Co. 
IJtt. Butler’s note 94; from covcnants ; a cove- 
nant may bc said to be a contract, a conditiuu, 
something afllxcd nominc pamce for the non-fulfll- 
ment of a contract; the question often djpciuls 
upou the apparent intention of the partlcs, rather 
than upon üxed rules of constructlon; if the clause 
In questlon goos to the whole of the consideration, 
it is rather to be held a eondition ; 2 Parsous Contr. 
31; Platt, Cov. 71; 10 East 295; see Woodruff v. 
Power Co., 10 N. J. Eq. 4S9; McCuliough v. Cox, 
6 Barb. (N. Y.) 386; Houston v. Spruauce, 4 Harr. 
(Dl-1.) 117 ; a covenant may be made by a grantee, 
a condltlon by the grantor only; 2 Co. 70; from 
chargcs; if a testator ereate a charge upon the 
devisee personaliy in respect of the estate devised, 
the devisee takes the estate on condition, but where 
a devise is made of an estate and also a bequest 
of so mueh to another person, payable "thereout*' 



CONDITION 


5S2 


CONDITION 


or "therefrom” or “from the estate/’ it is rather 
to be held a eharge ; 4 Kent G04; Potter v. Gardner, 
12 Wheat. (U. S.) 49S, 6 L. Ed. 706; Taft v. Morse, 

4 Metc. (Mass.) 523; Harvey v. Olmsted, 1 N. Y. 
483 ; 14 M. & W. 69S. Where a forfeiture is not 

distiuetly expressed or implied, it is held a charge ; 
Luekctt v. White. 10 Gill & J. (Md.) 4S0; Pownal 
v. Taylor, 10 Leigh (Va.) 172, 34 Am. Dee. 725. See, 
also, Wilson v. Wilson, 3S Me. 1, 61 Am. Dec. 227; 

1 Pow. Dev. 664 ; Charge ; Legacy. 

Affirmative conditions are positive condi- 
tions. 

Affirmative conditions implying a negativc 
are spoken of by tbe older writers : but no 
such class is now recognized. Shep. Touchst. 

117. 

CoUateral conditions are those which re- 
quire the doing of a collateral act. Shep. 
Touckst. 117. 

Compulsory conditions are such as express- 
ly require a thing to be done. 

Consistent eonditions are those which 
agree with the other parts of the transaction. 

Copulative conditions are those wliich are 
composed of distinct parts or separate con- 
ditions, all of which must be performed. 
They are generally conditions precedent, but 
may be subsequent. Pow. Dev. c. 15. 

Covcrt conditions are implied conditions. 

Conditions in deed are express conditions. 

Disjnnctivc conditions are those which re- 
quire tke uoing of one of several things. If 
a condition become impossible in the copula- 
tive, it may be talien in the disjunctive. 
Viner, Abr. Condition (S b) (V b 2). 

Express conditions are those which are 
created by express words. Co. Litt. 32S. 

Implied condiiions are those which the law 
supposes the parties to have had in mind at 
the time the transaction was entered into, 
tliougk no condition was expressed. Shep. 
Touclist. 117. 

Impossihle conditions are those which can- 
not be performed in the course of nature. 

Inherent conditions are such as are annex- 
ed to the rent reserved out of the land 
whereof the estate is made. Shep. Touchst. 

118. 

Insensihle conditions are repugnant con- 
ditions. 

Conditions in law are implied conditions. 
The term is also used by the old writers 
without careful discrimination to denote llm- 
itations, and is little used by modern writers. 
Littleton § 3SO; 2 Bla. Com. 155. 

Lairful conditions are those which the Iaw 
allows to be made. 

Positive conditions are those which re- 
quire that the event contemplated should 
happen. 

Possible conditions are those which may 
be performed. 

Precedent conditions are those which are 
to be performed before the estate or the ob- 
ligation comiuences, or the bequest takes ef- 
fect. Powell, Dev. c. 15. A bond to convey 
land on the payment of the purchase-money 
furnishes a comrnon example of a condition 
precedent. Stone v. Ellis, 9 Cush. (Mass.) 


95. They are distingnished from conditions 
subsequont. 

Repugnant conditions are tliose which are 
inconsistent with, and contrary to, tke orig- 
inal act. 

Rcstrictive conditions are suck as contain 
a restraint: as, ihat a lessee shall not alien. 
Shep. Touckst. 118. 

Single conditions are those which require 
the doing of a single thing only. 

Subsequent conditions are those whose ef- 
fect is not produced until after the vesting 
of tke estate or bequest or the commence- 
ment of the obligation. 

A mortgage with a eondition defeating the con- 
veyanee in a eertain event is a.eommon example of 
a condition subsequent. All conditions must be 
either preeedent or subsequent. The charaeter of 
a eoudition in this respect does not depend upon 
the preeise form of words used ; Creswell’s Lessee 
v. Lawson, 7 Gill & J. (Md.) 227, 240 ; Vanhorne’s 
Lessee v. Dorranee, 2 Dall. (Pa.) 317, Fed. Cas. No. 
16.S57, 1 L. Ed. 391 ; In re New York Cent. R. Co., 
20 Barb. (N. Y.) 425 ; Broekenbrough v. Ward’s 
Adm’r, 4 Rand. (Va.) 352; Sprigg’s Ileirs v. Albin’s 
Heirs, 6 J. J. Marsh. (Ky.) 161; Barry v. Alsbury, 
Litt. Sel. Cas. (Ky.) 151 ; Shinn v. Roberts, 20 N. 
J. L. 435, 43 Am. Dec. 636 ; Yeatman v. Broadwell, 
1 La. Ann. 424 ; Rogan v. Walker, 1 Wis. 527; nor 
upon the position of the words iu the instrument; 

1 Term 645; Cas. temp. Talb. 166; the question is 
whether the eonditional event is to happen before 
or after the prineipal; Broekeubrough v. Ward’s 

: Adra’r, 4 Rand. (Va.) 352. The word “if“ implies a 
eondition preeedent, however, unless eontrolled by 
; other words ; Crabb, R. P. § 2152. 

Unlaivful conditions are those which are 
forbidden by law. 

They are those whieh first, require the perform- 
anee of some aet whieh is forbidden by law, or 
whieh is malum in se; or, second, require the omis- 
sion of some aet eommanded by law ; or, third, 
those whieh encourage such aets or omissions. 1 P. 
Wms. 189. 

Void conditions are thòse which are of no 
validity or effect. 

Creation of. Conditions must be made 
at the same time as the original conveyance 
or contract, but may he by a separate instru- 
ment, which is then considered as constitut- 
ing one transaction with the original; Ilam- 
ilton v. Elliott, 5 S. &' R. (Pa.) 375; Cooper 
v. Wkitney, 3 Hill (N. Y.) 95; Brown v. 
Dean, 3 Wend. (N. Y.) 20S; Perkins’ Lessee 
v. Dibble, 10 Ohio 433, 36 Am. Dec. 97; Bas- 
sett v. Bassett, 10 N. H. 64; Blaney v. Bearce, 

2 Greenl. (Me.) 132; Watkins v. Gregory, 6 
Blackf. (Ind.) 113. Conditions are some- 
times annexed to and depending upon es- 
tates, and sometimes annexed to and depend- 
ing upon recognizances, statutes, obligations, 
and other thiugs, and are also sometimes 
contained in acts of parliament and records ; 
Shep. Touckst. 117. 

Unlawful conditions are void. Conditions 
in restraint of marriage gcnerally are held 
void; Poll. Contr. 334; Williams v. Cowden, 
13 Mo. 211, 53 Am. Dec. 143; see Com. v. 
Stauffer, 10 Pa. 350, 51 Am. Dec. 489; Den- 
field, Petitioner, 156 Mass. 265, 30 N. E. 
101S; Knight v. Makoney, 152 Mass. 523, 25 
N. E. 971, 9 U R. A. 573; Maun v. Jackson, 
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S4 Me. 400, 24 Atl. SSG, 1G L. R. A. 707, 30 
Ain. St. Rep. 35S; otherwise of conditions 
rcstraining frotn marriage to a particular 
person, or restraining a widow from a second 
marriage; 10 E. L. & Eq. 139; 2 Sim. 255; 
Falis v. Fahs, 6 Watts (l’a.) 213. A condi- 
tion in general restraint of alienation is 
void; Schermerhorn v. Xegus, 1 Dcn. (N. 
Y.) 449; G East 173; Fotter v. Couch, 141 
U. S. 290, 11 Sup. Ct. 1005, 35 L. Ed. 721; 
and see Pdackstone Rank v. Davis, 21 Fick. 
(Mass.) 42, 32 Am. Dec. 241; hut a condition 
restraining alienation for a limited time may 
be good ; Co. Litt. 223. An unreasonahle con- 
dition is also void ; In re Vandevort, 02 Hun 
012, 17 N. Y. Stipp. 310; as is a condition 
repugnant to the grant; Ilardy v. Galloway, 
111 N. C. 519, 15 S. E. S90, 32 Ara. St. Rep. 
S28. 

Whore land is devised, there necd l)e no 
limitation over to make the condition good; 

1 Mod. 300; 1 Atk. 301. Sec Tilley v. Iving, 
109 N. C. 4G1, 13 S. E. 93G; but where the 
subject of the gift is personalty without a 
limitation over, the condition, lf subsequent, 
is held to be in tcrrorcm merely, and void; 
1 Jarra. Wills SS7; Mellvaine v. Gcthen, 3 
Whart. (Fa.) 575. See In re Yandevort, G2 
Ilun G12, 17 N. Y. Snpp. 31G. Ilut if tliere be 
a limitation over, a non-compliance with tlie 
condition divests the bequest; 1 Eq. Cas. 
Abr. 112. A limitation over innst be to per- 
sons who could not take advantage of a 
brcaeh; Jackson v. r Topping, 1 IVend. (N. 
Y.) 3SS, 19 Am. Dcc. 515; Wheeler v. Walk- 
er, 2 Conn. 19G, 7 Am. Dee. 2G4. A gift of 
personalty may not be on condition suhse- 
quent at comnion law, except as here stated ; 
1 Rolle, Abr. 412. See Ilalbert v. Ilalbert, 21 
Mo. 277. 

Any words suitable to indicate the intcn- 
tion of thc parties may be used in the crea- 
tion of a condition; “On condition” is a 
common form of commencement. 

Formerly, much importance was attached to the 
use of particular and formal words iu the creation 
of a condition. Three phrases are given by the oid 
writers by the use of which a condition was croated 
without words giving a right of re-entry. Thcse 
were Sub conclitione (On condition), Provisa ita 
quocl (Provided always), Ita quod (So tliat). Little- 
ton 331; Shep. Touchst. 125. 

Amongst thc words used to create a condition 
where a clause of re-entry was added were, Quod 
si contincjat (If it shall happcn), Pro (For), Si (if), 
Causa (Òn aecount of); sometimes, and in casc of 
the king’s grants, but not of any other person, ad 
faciendum or facicndo, ca intcntione, acl cffcctum 
or ad propositum. For avoiding a lease for years, 
such precise words of condition are not required ; 
Co. Litt. 204 b. In a gift, it is said, may be present 
a modus, a condition and a consideration: the words 
of crcation arc ut for tho modus, si for the condi- 
tion, and quid for the consideration. 

Teelinical words in a will wlll not create 
a comlition wherc it is unreasonable to sup- 
pose that the testator intended to create a 
technical comlition; Emery v. Judge of Fro- 
bate, 7 N. II. 142. The words of condition 
need be in no particular plaee in the instru- 
ment; 1 Term G45; G id. GGS. 


Construction of. Conditions which go to 
defeat an estate or destroy an act are strict- 
ly construed; while those whieh go to vest 
an estate are liberally eonstrued ; CTabb, R. 
F. § 2130; Mayor ete., of New York v. Stuy- 
vesant, 17 N. Y. 34; Inhahltants of Iladley 
v. Mfg. Co., 4 Gray (Mass.) 140; Chapin v. 
School Distriet, 35 N. H. 445; Wilson v. Galt, 
18 III. 431; Ferkins v. Fourniquet, 15 IIow. 
(U. S.) 323, 14 L. Ed. 435. The comlition of 
an obligation is said to be tlie language of 
the obligee, and for that reason to be con- 
strucd liberally in favor of the obligor; Co. 
Litt. 42 ö, 183 a; Shep. Touchst. 375; Dy. 
14 l), 17 a; Jackson v. Brownell, 1 Johus. (N. 
Y.) 2G7, 3 Am. Dec. 32G. Iiut wherever an 
obligation is imposed by a condition, tlie 
eonstruetion is to be favorable to tlie obli- 
gee; Catlin v. Fire Ins. Co., 1 Sumn. 440, 
Eed. Cas. No. 2,522. Conditions subse<]uent 
are not favored in law hut are always strict- 
ly construed because they tend to destroy 
estates; Feden v. R. Co., 73 Ia. 328, 35 N. 
W. 424, 5 Am. St. Rep. GSO; and where it is 
douhtful whether a elausc in a deed he a 
covenant or a condition, the courts will in- 
cline against the latter construction; Wood- 
ruff v. Woodruff, 44 N. J. Eq. 349, 1G Atl. 4, 

1 L. R. A. 3S0. 

Pcrformancc should be complete and ef- 
feetual; 1 Rolle, Ahr. 425. An inconsider- 
able casual failure to perform is not non- 
performance; Mayor, etc., of New York v. 
Stuyvesant's Heirs, 17 N. Y. 34. Any one 
who lias au iuterest in the estate may per- 
form the condition ; but a stranger gets no 
benefit from performing it; Frederick v. 
Gray, 10 S. & R. (Fa.) 1SG. Comlitions 
precedent, if annexed to laud, are to be 
strictly performed, even whcn affeeting mar- 
riage. Coiulitions precedent can geiierally be 
exactly performed ; and, at any rate, e<piity 
will not generally interfere to avoid tlie con- 
sequences of non-performance; 3 Ves. Ch. S9 ; 

2 Brown, Cli. 431. But in cases of condi- 
tions suhsequeiit, equity will interfere where 
thcre was e'sen a partial perfornnince, or 
where there is only a delay of perforraance; 
Crabb, R. F. § 2100; Leaeh v. Iveaeh, 4 Ind. 
G28, 5S Ara. Dec. G42; Luques v. Thorapson, 
2G Me. 525. This is the ground of e<iuitable 
jurisdietion over mortgages. 

Generally, wliere there is a gift over in 
case of non-perforniance, the parties will 
be held niore strictly to a performance than 
wliere the estate or gift is to revert to the 
grantor or his heirs. 

Wliere conditions are liberally construed, 
a strict performance is also required; and 
it may be said, in the same way, that a 
nou-exact porformance is allowed where 
there is a strict eoustrnction of the condi- 
tion. 

Gcncrally, where no time of performance 
is limited, he who has the benefit of the 
contract may perform the condition when 
he pleases, at any tirne during his life; 
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Plowd. 16; Co. Litt 208 ö; and need not do 
; t when reqüested; Co. Litt. 209 a. A condi- 
tion precedent niust be performed within a 
reasonable time, when no time is fixed for 
the performance thereof; Soderberg v. 
Crockett, 17 Nev. 409, 30 Pac. 826. But if a 
prompt performance be necessary to carry 
out the will of a testator, the beneficiary 
shall not have a lifetime in which to perform 
the condition; Hamilton v. Elliott, 5 S. & R. 
(Pa.) 384. In this case, no previous demand 
is neeessary; Ilamilton v. Elliott, 5 S. & R. 
(Pa.) 3S5; nor is it wdien the continuance 
of an estate depends upon an act to be done 
at a fixed time; Royal v. Aultman & Taylor 
Co., 116 Ind. 424, 19 N. E. 202, 2 L. R. A. 
526. But even then a reasonable time is al- 
lowed; 1 Rolle, Abr. 449. 

If the place be agreed upon, neither party 
alone can change it, but either may with 
consent of the other; 1 Rolle 444; Peck’s 
Adm’r v. Hubbard, 11 Vt. 612; 3 Leon. 260. 
See Contract; Performaixce. 

Non-performance of a condition which was 
possible at the time of its making, but which 
has since become impossible, is excused if 
the impossibility is caused by act of God; 
Poll. Contr. 3S7; Merrill v. Emery, 10 Pick. 
(Mass.) 507; or by act of law, if it was law- 
ful at its creation; Taylor v. Taintor, 16 
Wall. (U. S.) 366, 21 L. Ed. 287; Kelly v. 
Henderson, 1 Pa. 495; or by the ac-t of the 
party; as, when the oue imposing the obliga- 
tion accepts another thing in satisfaction or 
renders the performance impossible by his 
own default; Bradstreet v. Clark, 21 Pick. 
(Mass.) 3S9; Vermont v. Society, 1 Paine 
652, Fed. Cas. No. 16,919; U. S. v. De la 
Maza Arredondo, 6 Pet. 691, 8 L. Ed. 547; 
Frets v. Frets, 1 Cow. (N. Y.) 339. If per- 
formance of one part becomes impossible by 
act of God, the whole will, in general, be 
excused; 1 B. & P. 242; Cro. Eliz. 280; 5 
Co. 21; 1 Ld. Raym. 279. 

Tke effect of conditions may be to suspcnd 
the obligation; as, if I bind myself to con- 
vey an estate to you on condition that you 
first pay one thousand dollars, in which case 
no obligation exists until the condition is 
performed: or may be to rcscind the obliga- 
tion; as, if you agree to buy my house on 
condition that it is standing unimpaired on 
the tenth of May, or I convey to you my 
farm on condition that the conveyance shall 
be void if I pay you one thousand doliars, 
in such cases the obligation is rescinded by 
the non-performance of the condition: or it 
may modify the previous obligation; as if I 
bind myself to convey my farm to you on 
the payment of four thousand dollars if you 
pay in bank stoek, or of five thousand if you 
pay in money : or, in case of gift or bequest, 
may qualify the gift or bequest as to amount 
or persons. 

The effect of a condition preeedent is, 
when performed, to vest an estate, give rise 
to an obligation, or enlarge an estate already 


vested; Ludlow v. R. Co., 12 Barb. (N. Y.) 
440. Unless a condition precedent be per- 
formed, no estate will vest; and this even 
where the performance is prevented by the 
act of God or of the law ; Co. Litt. 42 ; 2 Bla. 
Com. 157 ; 4 Kent 125; Mizeli v. Burnett, 
49 N. C. 249, 69 Am. Dec. 744; Tilley v. 
Kiug, 109 N. C. 461, 13 S. E. 936. Not so if 
prevented by the party imposing it; Jones 
v. Waiker, 13 B. Monr. (Ky.) 163, 56 Am. 
Dec. 557. 

If a condition subsequent w T as void at its 
creation, or becomes impossiblê, unlawful, or 
in any way void, the estate or obligation re- 
maius intact and absolute; 2 Bla. Com. 157 ; 
Taylor v. Sutton, 15 Ga. 103, GO Am. Dec. 
G82. Where the condition upon which an es- 
tate is to be divested and go to a third party 
is founded on a contingency that can never 
happen, the grantee will take a fee simple; 
Munroe v. Hall, 97 N. C. 206, 1 S. E. 651. 

In case of a condition broken, if the gran- 
tor is ln possession, the estate revests at 
once; Lincoln & Kennebeck Bank v. Drum- 
mond, 5 Mass. 321; Hamilton v. Elliott, 5 
S. & R. (Pa.) 375; Andrews v. Senter, 32 
Me. 394; Thrall v. Spear, 63 Vt. 266, 22 Atl. 
414; Iligbee v. Rodeman, 129 Ind. 244, 28 
N. E. 442; Alford v. Alford, 1 Tex. Civ. App. 
245, 21 S. W. 283. But see Willard v. Heury, 
2 N. H. 120. But if the grantor is out of 
possession, he must enter; Cross v. Carson, 8 
Blackf. (Ind.) 138, 44 Am. Dec. 742; Phelps 
v. Chesson, 34 N. C. 194; Bowen v. Bowen, 
18 Conn. 535; Sperry v. Sperry, 8 N. II. 477; 
Inhabitants of Bangor v. Warren, 34 Me. 
324, 56 Am. Dec. 657 ; 8 Excli. G7; and is 
then in, as of his previous estate ; Co. Litt. 
Butler’s note, 94. Only the grantor, his 
heirs or devisees, can take advantage of the 
failure to perform a condition subsequent, 
contained in a deed; Boone v. Clark, 129 
111. 466, 21 N. E. 850, 5 L. R. A. 276; Skip- 
with v. Martin, 50 Arlc. 141, 6 S. W. 514. 

It is usually said in tlie older books that 
a condition is not assignahle, and that no 
one but the grautor and his heirs can take 
advantage of a breacli ; Gilbert, Ten. 26. 
Statutory have equal rights in this respect 
with common-law heirs; Bowen v. Bowen, 
18 Conn. 535; jMarwick v. Andrews, 25 Me. 
525; and in some of the states the common- 
law rule has been broken in upon, and the 
uevisee may enter; McKissick v. Pickle, 16 
Pa. 150 ; Ilayden v. Stoughton, 5 Pick. 
(Mass.) 528; contra , Underhill v. Ry. Co., 
20 Barb. (N. Y.) 455; wdiile in others even 
an assignment of the grantor’s interest is 
held valid, if made before breach; McKis- 
sick v. Pickle, 16 Pa. 140; and of a particu- 
lar estate; Van Rensselaer v. Ball, 19 N. Y. 
100. In equity , a condition with a limitation 
over to a third person will be regarded as a 
trust, and, tliough the legal rights of the 
grantor and his heirs may not be destroyed, 
equity will follow him and compel a per- 
formance of the trust ; Co. Litt. 236 a; 
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Downer v. Downer, 9 Watts (Pa.) CO; Wheel- 
er v. Walker, 2 Conn. 201, 7 Am. Dee. 2G4. 

Consult Blackstone; Tvent, Commentaries; 
Crabb; Washburii, I'eal Prop.; Leake, Pol- 
loelc, Contracts. As to effect of conditions in 
deeds, see Conger v. Low, 124 Ind. 3C8, 24 
N. E. 889, 9 L. R. A. 1C5. 

CONDiTlONAL FEE. A fee which, at 
the eouiuion law, was restrained to some par- 
ticular heirs, exclusive of others. 

It was called a conditional fee by reason of the 
condition, cxprcssed or implied in tlie donatlon of 
it. that if the donce died ■withont such particular 
heirs, the land should revert to the douor. For thls 
was a condition annexed by law to all grants what- 
soever, that, on failure of the heirs spccified in the 
grant, the grant should be at an end and the land 
return to Its ancient proprletor. 

Such a glft, then, was held to be a gift upon con- 
dltion that it should revert to the donor lf the 
donee had no helrs of his body, but, if he had, lt 
shouid then remain to the donee. It was, therefore, 
called a fee simple, on condltion that the doneo had 
issue. As soon as the donee had issue born, hls 
estate was supposed to become absolute, by the 
performance of the condition,—at least so far ab- 
solute as to enable hlm to charge or to alienate the 
land, or to forfeit it for treason. But on the pass- 
ing of the statute of Westminster II., eommouly 
called the statute De Donis Conditionalibus, the 
judges determined that the donee had no longer a 
conditlonal fee slmple whlch became absolute and at 
his own disposal as soon as any issue was born; 
but they divided the estate into two parts, leaving 
the donee a new kind of partieular estate, which 
they dcnomlnated a fee tail; and vesting in the 
donor the ultlmate fee simple of the land, expectant 
on the failure of issue, which expectant estate was 
called a reversion. And hence it is said that tenant 
in fee tail is by vlrtue of the statute De Doriis. 2 
Bla. Com. 112. 

A conditional fee may be granted by will 
as well as by deed; Corey v. Springer, 13S 
Ind. 50C, 37 N. E. 322. 

CONDITIONAL LIMITATION. A condi- 
tion followed by a limitation over to a tbird 
person in case tbe condition be not fulfilled 
or tbere be a breaeh of it. 

A condition determines an estate after breach 
upon entry or claim by thc proper person: a limlta- 
tion marks the period which determines an estate 
without any act on the part of him who has the 
next expectant lntercst. A conditional limitation 
is, therefore, of a mixed nature, partaklng of that 
of a condition and a limitatlon. Proprietors of 
Church in Brattle Square v. Grant, 3 Gray (Mass.) 
143, 63 Am. Dec. 725. The Iimitation over need not 
be to a stranger ; 2 Bla. Com. 155 ; Fifty Assoclates 
v. Howland, 11 Metc. (Mass.) 102; Watk. Conv. 20i. 

See Conhition; Limitatiok ; 1 Washburn, 
Real Prop. 459; 4 ICent 122, 127; 1 Preston, 
Est. §§ 40, 41, 93. 

CONDITIONAL SALE. See Sale; Roll- 
ixg Stock. 

CONDITIONAL STIPULATION. In Civil 
Law. A stipulation on condition. Inst. 3, 
1G, 4. 

CONOITIONS 0 F SALE. Tbe terms upon 
whicb the vendor of property by auction pro- 
poses to sell it. 

Tbe instrument coutaining tbese terms, 
when reduced to writing or printing. 

It is always prudent and advisable tbat 
the conditions of sale should be printed and 


exposed in the auction-room: wben so done, 
tbey are binding on both parties, and noth-- 
ing that is said at tbe time of sale, to add 
to or vary such printcd conditions will be 
of any avail; 12 East 0; 0 Yes. < *b. 33.U; 15 
id. 521; 1 Des. Cb. 573; Judsuii v. Wa^s, 11 
Johns. (N. Y.) 525, G Am. Dec. 392. See 
forms of conditions of sale in Labington 
Auct. 23:i-243; Sugdeii, Yeud. App. no. 4. 

CONDONACION. In Spanish Law. The 

remission of a debt, eitber expres^Iy or 
tacitly. 

C0ND0NATI0N. The conditional for- 
giveness or remission, by a liusband or wife, 
of a matrimonial offence wbicb tbe otber bas 
committed. 

“A blotting out of nn imputed offence 
against the marital relation so as to restore 
tbe offending party to tbe same positiou be 
or she occupied before the offence was com- 
mitted.” 1 Sw. & Tr. 334. See. as to this 
definition, 2 Bisb. Mar. & Div. § 35; Odom 
v. Odom, 3C Ga. 280; [1893] P. D. 313. 

Wbile the condition remains unbroken, 
eondonation, on wbntever motive it proeeed- 
ed, is an absolute bar to tbe renmdy for the 
particular injury condoned ; Bisli. Mar. & 
Div. § 354. 

Tbe doctrine of condoiiation is chiefiy. 
though not exclusively, applicable to tbe of- 
fence of ndultery. It may bo eitlier express, 
i. e. signified by words or writing, or implied 
from tbe conduct of the parties. Tbe latter. 
however, Is mucb tbe more coinmon; and it 
is in regard to that tbat tbe chief logal difii- 
eulty lias arisen. Tbe only general rule is. 
that any cobabitation witb tbe guiltv party. 
after tbe coiumission of tbe offence, and 
witb tbe knowlcdge or belicf on tbe part of 
tbe iujured party of its commission. will 
amount to conclusive evidence of condona- 
tion ; but this presumption may be rcbutted 
by evidence; C0 L. J. Prob. 73. Tbe con- 
struction, however, is more striet wben the 
wife tban wlien tbe husbaiid is tbe delin- 
quent party: Bisb. Mar. & Div. § 355; Miles 
v. Yliles, 101 111. App. 40G. A. inere promise 
to condone is not in itself a condonation: 1 
Sw. & Tr. 183: Quarles v. Quarles. 19 Ala. 
303; but see, rontra , Christianberry v. Chris- 
tianberry, 3 Blackf. (Ind.l 202. 25 Am. Deo. 
90, wliere tbere was only an unaccepted iu- 
ducement held out to tbe wife to return. 
ICnowledge of the offence is csscntial: Burns 
v. Burns. 00 Tnd. 259: Turnl ull v. Turnbull. 
23 Ark. G15 ; Coimelly v. Connelly, 98 Mo. 
App. 95. 71 S. W. 1111. A divorce will not 
be granted for adultery wbere tbe parties 
eontinue to live togetber after it was kuowu : 
I.and v. Martin, 40 La. Ann. 1240, 15 South. 
G57; Day v. Day, 71 Kan. 3S5, 80 I’ac. 974, 

G Ann. Cas. 109: or tbere is sexual inter- 
course after knowledge of the adultery; 
Rogers v. Rogers, 07 N. J. Eq. 534, 58 Atl. 
S22; or sleeping togetber for a single liight; 
Toulson v. Toulson, 93 Md. 754, 50 Atl. 401 ; 
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Todd v. Todd (N. J.) 37 Atl. 766 (tlie wife 
" allcging that he had intercourse with her) ; 
contra , where for three or four nights they 
oecupied tlie same bed, but there was no 
reconciliation and no sexual intercourse; 
Hann v. Hann, 58 N. J. Eq. 211, 42 Atl. 564; 
or where they continued to cohabit but a 
disease was eommunicated to the wife; Muir 
v. Muir, 92 S. W. 314, 28 Ky. L. Rep. 1355, 
4 L. R. A. (N. S.) 909; or where the hus- 
band had a venereal disease which he told 
the wife was the result of an injury ; Wil- 
kins v. Wilkins (N. J.) 5S Atl. 821 ; or where 
the wife denied aetual guilt, and the hus- 
band, after belief in her innocence was no 
longer possible, left her; Gosser v. Gosser, 
1S3 Pa. 499, 38 Atl. 1014; or where the hus- 
band lied to the wife as to his offence, and 
she left him after she learned the truth; 
Jklerrill v. Merrill, 41 App. Div. 347, 5S N. Y. 
Supp. 503. 

Every implied condonation is upon the im- 
plied condition that the party forgiven will 
abstain from the commission of the like of- 
fence thereafter; and also treat the forgiv- 
ing party, in all respects, with conjugal 
kindness. Such, at least, is the better opin- 
ion ; though the latter branch of the propo- 
sition has given rise to much discussion. 
It is not necessary, therefore, that the sub- 
sequent injury be of the same kind, or prov- 
cd with the same clearness, or sufficient of 
itself, when proved, to warrant a divorce or 
separation. Accordingly, it seems that a 
course of unkind and cruel treatment will 
revive condoned adultery, though the latter 
be a ground of divorce a vinculo matrimonii , 
while the former will, at most, only author- 
ize a separation from bed and board; John- 
son v. Johnson, 14 Wend. (N. Y.) 637; War- 
ner v. Warner, 31 N. J. Eq. 225; Wagner v. 
Wagner, 6 Mo. App. 573; Atteberry v. Atte- 
berry, 8 Or. 224. Acts of cruelty against a 
wife i'evive acts of cruelty which have been 
condoned; Straus v. Straus, 67 Hun 491, 22 
N. Y. Supp. 567; Denison v. Denison, 4 
Wash. 705, 30 Pac. 1100. 

Condonation is not so strict a bar against 
the wife as the husband; Armstrong v. Arm- 
strong, 32 Miss. 279; Phillips v. Phillips, 1 
111. App. 245; 1 IJag. Ec. 773. 

The presumption of condonation from co- 
habitation in cases of cruelty is not so 
strong as in cases of adultery; 2 Bish. Mar. 
& Div. § 50 ct seq . A divoi’ce on the gi'ound 
of cruelty will not be granted whei'e the par- 
ties lived together a long time after the al- 
leged cruelty and befoi*e the action was 
brought, as the offence will be presumed to 
have been condoned ; O’Connor v. O’Connor, 
109 N. C. 139, 13 S. E. S87 ; Hitchins v. Hitch- 
ins, 140 111. 326, 29 N. E. SSS; Nullmeyer v. 
Nullmeyer, 49 111. App. 573. But not in cas- 
es where it is ovei’looked for a time, but its 
continuance rnakes it intolerable; Owens v. 
Owens, 96 Ya. 191, 31 S. E. 72; Gauntt v. 


Gauntt, 34 Pa. C. C. R. 100; Breedlove v. 
Breedlove, 27 Ind. App. 560, 61 N. E. 797. 

Enduring cruelty for several years in the 
hope of better treatment will not pi*event 
a rcliance upon the original cruelty ; Creyts 
v. Creyts, 133 Mich. 4, 94 N. W. 3S3; Coch- 
ran v. Cochran, 93 INIinn. 284, 101 N. W. 179 ; 
Twyman v. Twyman, 27 Mo. 3S3. 

Where a husband’s infidelity was condon- 
ed, a remedy because of such infidelity was 
i*evived by his subsequent cruelty to her; 
Moorhouse v. Moorhouse, 90 111. App. 401 ; 
Fisher v. Fishcr, 93 Md. 298, 48 Atl. 833; 
or by subsequent adultery; 19 L. Q. R. 365 ; 
or by subsequent desertion; 29 id . 108. 

Condonation of husband’s cruelty is upon 
the explicit condition that he will thereafter 
ti*eat her kindly. A breach of this condition 
revives the right of suit for the original 
misconduct; Smith v. Smith, 167 Mass. 87, 
45 N. E. 52; and it is not necessary that the 
subsequent misconduct skall be sufficient to 
warrant divorce witkout regard to previous 
cruelty if there is such frequent unkindness 
as to warrant the belief that it will break 
out into acts of gross cruelty; Jefferson v. 
Jefferson, 16S Mass. 456, 47 N. E. 123. 

If condonation was based upon conditions 
which the husband failed to perform, it was 
ineffective; Ferguson v. Ferguson, 145» Mich. 
290, 10S N. W. 6S2. It is always based upon 
the condition of proper conduct afterwards; 
a breach of a condition revives the original 
offence ; Owens v. Owens, 96 Va. 191, 31 S. 
E. 72; Mosker v. Moslier, 16 N. D. 269, 113 
N. W. 99, 12 L. R. A. (N. S.) 820, 125 Am. 
St. Rep. 654; [1905] P. 94. 

There is no condonation in case of a con- 
tinuing venereal disease; Hooe v. Ilooe, 122 
ICy. 590, 92 S. W. 317, 5 L. R. A. (N. S.) 729, 
13 Ann. Cas. 214. 

C0NDUCT M0NEY. Money paid to. a 
witness for his travelling expenses. Whar- 
ton. 

C0NDUCTI0 (Lat.) . A hiring; a bail- 
ment for hire. 

It is the correlative of locatio, a letting for hire. 
Conducti actio, in the civil law, is an action which 
the hirer of a thing or his heir had against the 
latter or his heir to be allowed to use the thing 
hired. Conducere, to hire a thing. Conductor, a 
hirer, a carrier; one who undertakes to perform 
labor on another’s property for a specified sum. 
Conductus, the thing hired. Calvinus, Lex.; Du 
Cange; 2 Kent 5S6. See Baxlment. 

C0NEAND KEY. A woman at fourteen 
or fifteen years of age may take charge of 
her house and receive conc and lcey (that is, 
keep the accounts and keys). Cowell. Said 
by Lord Coke to be cover and kcye, meaning 
that at that age a woman knew what in her 
kouse should be kept under lock and kej r . 
Co. 2d Inst. 203. 

C0NFECTI0 (Lat. from conficere). The 
making and completion of a written instru- 
ment 5 Co. 1. 




CONFEDERACY 


5S7 


COXFEDERATE MOXEY 


CONFEDERACY. In Criminal Law. An 

agreement ljetween two or more per.sons to 
do an unlawful aet or an act whicli though 
not unlawful in itself, becomes so hy the 
confeüeracy. The technlcal term usually 
employcd to signify this offence is conmrir- 
acy. See State v. Crowley, 41 Wis. 2bl, 22 
Am. Rep. 710; Watson v. Navigation Co., 52 
IIow. I'r. (N. Y.) R53. 

In Eqnity Pleading. An iinproper combina-* 
tion alleged to liave been entered iuto be- 
tween the defendants to a bill in equity. 

A general charge of confederacy is made 
a part of a bill in chancery, and is the fourth 
part, in order, of the bill; but it has become 
merely formal, except in cases wliere the 
complainaut intends to show that sueh a com- 
bination actually exists or existed, in which 
case a special eliarge of sucli confederacy 
must 1)0 made. Story, Eq. Pl. § 29; Mitf. Eq. 
1*1. 41. 

In International Law. An agrecment be- 
tween two or more states or nations, by 
whicli they unite for their mutual protection 
and good. This term is applied to such an 
agreement made between two independeut 
nations; but it is also used to signify the 
union of difTerent states of the same nation : 
as, the confederacy of the statcs. 

Tho original thirtoen states, in 1781, adopted for 
their federal government the "Articles of confeder- 
ation and perpetual union between the states.” 
These were completed on the 15th of Novcmber, 
1777, and, with the exception of Maryland, which 
afterwards also agreed to them, were adopted by 
the several states, which were thereby formed into 
a federal government, going into effect on the first 
day of March, 1781, 1 Story, Const. § 225, and so re- 
mained until the adoption of the present eonstitu- 
tion, which acquired the force of the supreme law 
of the land on the first Wednesday of March, 1789. 
Owings v. Speed, 5 Wheat. (U. S.) 420, 5 L. Ed. 124. 
See Articles of Confederatiox. 

CONFEDERATE BONDS. As the boiuls 
of the Confederate States have been dcelared 
illcgal by the Fourteenth Amendment, a con- 
tract entered into since the war for tlie sale 
and delivery of sucli bonds is void, aud no 
action will lie for a breaeh of the contract; 
Branch v. llaas, 16 Fed. 53. 

CONFEDERATE MONEY. Contracts 
made during tlie rebellion in Confederate 
money may be enforced in the Enited States 
courts, and parties compelled to pay in law- 
ful money of tlie United States the actual 
value of the notes at tlie time and place of 
eontract; Etlinger v. Kenney, 215 U. S. 5GG, 
G Sup. Ct. 179. 29 E. Ed. 495; and when pay- 
ment was acceptcd and reeeipted for by the 
ereditor, it was held to be a valid payment; 
Glasgow v. Lipse, 117 U. S. 327, G Sup. Ct. 
757, 29 L. Ed. 901. These noies were cur- 
rency imposcd upon the community by ir- 
resistiblc force, aud it nnist be considered in 
the courts of law the same as if it had been 
issued by a foreign government temporarily 
occupying a part of tlie territory of tlie 
United States; Thorington v. Smith, S Wall. 


(U. S.) 1, 19 L. Ed. 361; and a eontract pay- 
able in such notes was not invalid; Ilanauer 
v. AYoodruff, 15 Wull. (U. S.) 44S, 21 L. Ed. 
221; Confcderate Note Casc, 19 Wall. (U. S.) 
55G, 22 L. Ed. 19G; Stevens v. Grillith. 111 
U. S. 50, 4 Sup. Ct. 2S3, 2S L. Ed. 34s; Cook 
v. Lillo, 103 U. S. 792, 2G L. Ed. 4U0; Stew- 
art v. Salamon, 94 U. S. 434, 2 4 L. Ed. 275; 
Rives v. Duke, 105 U. S. 132, 2G L. Ed. 1031; 
hut where a contract was entered into l>e- 
fore the war, and the deferred payments 
came due and were discharged with depre- 
eiated currency, it was lield, as against tlie 
non-ratification of the payment, to be void ; 
Opie v. Castleman, 32 Fed. 511. 

After one has acceptcd payment in Confed- 
erate mouey and acquiesces in the transac- 
tion for lifteen years, he is concluded by 
laches from disputiug its validity; Wash- 
iugton v. Opie, 145 U. S. 214, 12 Sup. Ct. S22, 
3G L. Ed. GS0. Where payment was made in 
1SG4 in sucli money, it was suflicicnt consid- 
eration though it aftenvards became worth- 
less; Dohoney v. Womack, 1 Tex. Civ. App. 
354, 19 S. W. SS3, 20 S. W. 950. The act of a 
üduciary in accepting Confederate money 
in payment of debts due tlie estate and in- 
vesting tlie proceeds in bonds of the Confcd- 
erate States issned for the avowed purpose 
of waging war against tlie United States is 
wholly ilicgal ; Opie v. Castleman, 32 Fed. 
511. 

CONFEDERATE STATES 0F AMERICA. 

The Confederate States were a dc facto gov- 
ernment in the sense that its eitizens were 
bound to render the governinent ol edience in 
eivil matters, and did not become resiionsi- 
ble, as wrong-doers, for such aets of obedi- 
ence; Thorington v. Smitli, S Wall. (U. S.) 
9, 19 L. Ed. 361; but it was not strictly a dc 
facto governmont ; ibid.; see Williams v. 
Bruffy, 9G U. S. 17C, 24 L. Ed. 71 G. During 
the war the inhabitants of the Confederate 
States were treated as belligercnts; Thor- 
ington v. Sniitli, S Wall. (U. S.) 10, 19 L. Ed. 
301; U. S. v. Àlexaiuler, 2 Wall. (U. S.) 404, 
17 L. Ed. 915. Land sold to the Confoderate 
government, and captured by the Federal 
governmeiit, became the property of the 
l T nited States ; U. S. v. Iluekabee, 1G Wall. 
(U. S.) 414, 21 L. Ed. 457. 

The Confederate States was an illcgal or- 
gauization, witliin the provision of the eon- 
stitution of tlie United States prohibiting any 
treaty, allianee, or confederatiou of one state 
with another; whatever eflicacy, therefore, 
its enactments possessod in any state enter- 
ing iuto that organization, niust be attrihut- 
ed to the sanction givon to them by tliat 
state; Williams v. Bruffy, 9G U. S. 170, 24 
L. Ed. 716. The laws of the scvcral 'states 
were valid excopt so far as tliey tended to 
impair tlic liational autliority or the rights 
of citizeus under the constitution ; ibid. 

Unloss suspendod or supersoded by the 
commanders of the United States forces 
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whicli occupied tlie insurrectionary states, 
the laws of those states, so far as they af- 
fected the inliabitants, remained in force 
during the war, and over them their tribu- 
nals continued to exercise their ordinary 
jurisdiction ; Coleman v. Tennessee, 97 U. 

S. 500, 24 L. Ed. 111S. 

“Beyond all doubt, the late rebellion 
against the govermnent of the United States 
was a sectional civil war; and all persons 
interested in or affected by its operations are 
entitled to have their rights determined by 
the laws applicable to such a condition of 
affairs.” Waite, C. J., in Young v. U. S., 97 
U. S. 39, 24 L. Ed. 992. 

Transactions between persons actually 
dwelling within the territory dominated by 
the government of the Confederate States 
were not invalid for the reason only that 
they occurred under the sanction of the laws 
of that government or of any local govern- 
ment recognizing its authority; that within 
such territory, the preservation of order, the 
maintenance of police regulations, the prose- 
cution of crimes, the protection of property, 
the enfoi'cement of contracts, the celebration 
of marriages, the settlement of estates, etc., 
were, during the war, under the control of 
the local governments constituting the so- 
called Confederate States. What was dond 
in respect of such matters under the author- 
ity of the laws of these local de facto gov- 
ernments should not be disi’egai*ded or held 
invalid merely because those governments 
were organized in hostility to the Union. 
Judicial and legislative acts in the respective 
states should be respected by the courts if 
they were not hostile in their purpose or 
mode of enforcement to the authority of the 
national government, and did not impair the 
rights of citizens under the federal consti- 
tution. Harlan, J., in Baldy v. Hunter, 171 
U. S. 3SS, 18 Sup. Ct. 890, 43 L. Ed. 20S. 

“The government of the Confederate 
States, although in no sense a government de 
jure , and never recognized by the United 
States as in all respects a government de 
facto , yet was an organized and actual gov- 
ernment, maintained by military power, 
throughout the limits of the states that ad- 
hered to it, except in those portions of them 
protected from its control by the presence 
of the armed forces of the United States ; 
and the United States had conceded to that 
government some of tlie rights and obliga- 
tious of a belligerent.” Oakes v. U. S., 174 
U. S. 794, 19 Sup. Ct. 864, 43 L. Ed. 1169. 

See 2 So. L. Rev. 313 ; 3 id. 47; Secession. 

C0NFEDERAT10N. The name given to 
tlie form of governmeiit which the American 
colonies during the revolution devised for 
their rnutual safety and government. 

CONFEDERATION CLAUSE. See Con- 
federacy. 

CQNFÊRENCE. In French Law. A simi- 


CONFERENCE 

larity between two laws or two systems of 
laws. 

In International Law. Verbal explanations 
between the representatives of at least two 
nations, for the purpose of accelerating mat- 
ters by avoiding the delays and difficulties 
of written communications. 

A meeting of plenipotentiaries of different 
uations to adjust differences or formulate a 
'plan of joint action ; as, the conference at 
Berlin of representatives of the United 
States, Great Britain, and Germany respect- 
ing the affaii;s of Samoa, in 1889, the mone- 
tary conference at Brussels of representa- 
tives of the United States and several Euro- 
pean f>owers in 1894, and the Hague Confer- 
ences of 1S99 and 1907. See Congress. 

In Legislation. Mutual consultations by 
two committees appointed, one by each house 
of a legislature, in cases where the houses 
cannot agree in their action. 

CONFESSION. In Criminal Law. The 
voluntary admission or declaration made by 
a person who has committed a'crime or mis- 
demeanor, to another, of the agency or par- 
ticipation which he had in the same. Peo- 
ple v. Parton, 49 Cal. 632; State v. Novak, 
109 la. 717, 79 N. W. 465. 

Judicial confcssions are those made before 
a magistrate or in court in the due course of 
legal proceedings. 

Extra-judicial confessions are those made 
by the party elsewhere than before a magis- 
trate or in open court. 

Voluntary confessions are admissible in 
evidence ; Rafe v. State, 20 Ga. 60; Hamil- 
ton v. State, 3 Ind. 552 ; Dick v. State, 30 
Miss. 593 ; Craig v. State, 30 Tex. App. 619, 
1S S. W. 297; McQueen v. State, 94 Ala. 50, 
10 South. 433; State v. Coella, 3 Wash. 99, 
28 Pac. 28; Wigginton v. Com., 92 Ky. 2S2, 
17 S. W. 634; People v. Taylor, 93 Mich. 63S, 
53 N. W. 777; People v. Goldenson, 76 Cal. 
328, 19 Pac. 161; Anderson v. State, 25 Neb. 
555, 41 N. W. 357; State v. Demareste, 41 La. 
Ann. 617, 6 South. 136; Com. v. Culver, 126 
Mass. 464 ; but a confession is not admis- 
sible in evidence where it is obtained by tem- 
poral inducement, by threats, promise or 
hope of favor held out to the part- in respect 
of his escape from the charge against him, 
by a person in authority; 4 C. & P. 570; 
State v. York, 37 N. H. 175; Simon v. State, 
5 Fla. 2S5; Smith v. State, 10 Ind. 106; 
Smith v. Com., 10 Gratt. (Va.) 734; Flagg 
v. People, 40 Mich. 706; joe v. Siate, 38 Ala. 
422; Earp v. State, 55 Ga. 136; Garrard v. 
State, 50 Miss. 147; Territory v. McClin, 1 
Mont. 394; Beery v. U. S., 2 Col. 1S6; State 
v. Carr, 37 Vt. 191; Laros v. Com., 84 Pa. 
200; see People v. Rogers, 18 N. Y. 9, 72 
Am. Dec. -±S4; Com. v. Cuffee, 10S Mass. 285; 
State v. Day, 55 Vt. 510; State v. De Graff, 
113 N. C. 6SS, 18 S. E. 507; or where there is 
reason to presume that sucli person appear- 
ed to the party to sanction such threat or in- 
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ducement; 5 C. & P. 539 ; 2 Crawf. & D. 347 ; 
State v. Roberts, 12 N. C. 259. 

To make an admissiou or a declaration a 
confession, it must, iu somc way, have been 
an acknowledgment of gnilt, and bave been 
so intcnded, for it must have been volun- 
tary; State v. Novak, 109 Ia. 717, 79 N. \V. 
4G5 ; I’eople v. Parton, 49 Cal. G32. Volun- 
tary does not in such cases mean spontane- 
ous ; Levison v. State, 54 Ala. 520; Itoesel v. 
State, G2 N. J. L. 21G, 41 Atl. 40S. There 
are threc kinds: (1) A confession in open 
court of the prisoncr’s guilt, wliich is con- 
clusive and renders any proof uunecessary. 
(2) The next highest kind of confession is 
tliat niadc before a magistrate. (3) The 
lowest is that which is inade to any other 
person, and requires to bc sustained by proof 
of corroborating circumstauces; Garrard v. 
State, 50 Miss. 147. 

The distinetion betwecn a confession and 
a statement or declaration is rccognized both 
by courts and text-writers. A confcssion in 
a legal sense is restricted to an acknowledg- 
ment of guilt made by a person after an of- 
fense has becn committed and does not apply 
to a mere stateinent or declaration of an in- 
dependent fact from which such guilt may 
be inferred ; State v. Campbell, 73 Kan. GSS, 
S5 Pac. 7S4, 9 L. R. A. (N. S.) 533, 9 Ann. 
Cas. 1203 ; State v. Iteinhart, 2G Or. 4GG, 38 
Pac. S22; People v. Molineux, 1GS N. Y. 2G4, 
G1 N. E. 2S6, G2 L. R. A. 193. 

Where a defendant attended an inquest 
in ohedience to a suhpoena and testilled un- 
der a tlireat of punishment for eontempt if 
he refused, his testimony was held admissi- 
blc, though he was not advised of his rights 
when it was given; it being shown that he 
was not under arrqst or fonnally accused of 
crime; People v. 'Molineux, 1GS N. Y. 264, 
G1 N, E. 2SG, G2 L. R. A. 193. To tlie same 
effeet, Tnylor v. State, 37 Neb. 7S8, 56 N. W. 
G23; People v. Mondon, 103 N. Y. 211, S N. 
E. 49G, 57 Am. Rcp. 709; People v. Cliap- 
leau, 121 N. Y. 2GG, 24 N. E. 4G9; Wilson v. 
State, 110 Ala, 1, 20 South. 415, 55 Ain. St 
Rep. 17 ; State v. Coffee, 5G Conn. 399, 1G 
Atl. 151; People v. Ilickman, 113 Cal. S0, 
45 Pac. 175; People v. Parton, 49 Cal. G32, 
The indticement must be hekl out by a person 
in authority; Com. v. Tuckerman, 10 Gray 
(Mass.) 173; but see 4 C. & P. 570; other- 
wise the confession is admissiblo; 1 C. & P. 
97, 129; State v. Gossett, 9 Ricb. (S. C.) 42S; 
Shitllet v. Com., 14 Gratt. (Va.) G52; Coin. v. 
Sego, 125 Mass. 210; Cady v. State, 44 Miss. 
332 ; Ulricli v. People, 39 Micli. 245; but see 
Spears v. State, 2 Oliio St. 5S3; or if tlie in- 
ducement be spiritual merely; 1 Mood. 197; 
Jebb, Ir. 15; Com. v. Drake, 15 Mass. 1G1 ; 
Fouts v. State, S Ohio St. 9S ; or au appeal 
to the party to speak tlie truth : L. Ii. 1 C. C. 
3G2; Cady v. State. 41 .Miss. 333; Iluffinan 
v. State, 130 Ala. S9, 30 Soutli. 394 ; State v. 
General Armstrong, 1G7 Mo. 2G7, 06 S. W. 


9G1; Com. v. Sego, 125 Mass. 210; evcn if 
the appeal comes from an otlicer of tlie law; 
15 Ir. L. R. N. S a G0; Ilarding v. Siate, 51 
lnd. 359; State v. McLauglilin, 41 Ia. S2; 
Davis v. Statc, 2 Tex. App. 5SS; Horusby v. 
State, 94 Ala. 55, 10 South. 522; Com. v. My- 
ers, 1G0 Mass. 530, 3G N. E. 4S1; but see 2 
Crawf. & D. 152. Mere advicc to confoss au<l 
tcll the truth does not cxclude; state v. 
Ilagan, 54 Mo. 192; Stafford v. Stale, 55 Ga. 
592; but see State v. Carson, 3G S. C. 521, 
15 S. E. 5SS; and tbe temporal imlucement 
must bave been beld out by the persoii to 
wliom the confession was made; 4 C. & P. 
223: unless collusion be suspected; 4 C. & 
P. 550. The fact that defendant was intoxi- 
catcd when he made his confession, though 
tending to affect its weight, is not ground 
for its exclusion; White v. State, 32 Tex. Cr. 
R. 625, 25 S. W. 784; State v. llogan, 117 
La. SG3, 42 South. 352; Lester v. State, 32 
Ark. 727; Eskridge v. State, 25 Ala. 30. 

Confessions made by an accused in her 
sleep were held admissible; State v. Mor- 
gan, 35 AV. Va. 2GG, 13 S. E. 3S5; contra, 
I’eople v. Robinson, 19 Cal. 41. 

Nervousness on the part of tbe accused will 
not rendcr his statements inadmissible: State 
v. Joues, 47 La. Ann. 1524, 18 South. 515; 
or that he was greatly excited: People v. 
Cokahnour, 120 Cal. 253, 52 Pac. 505; Young 
v. State, 90 Md. 579, 45 Atl. 531; or that 
he had but recently recovered from delirium 
tremens: Com. v. Chance, 171 Mass. 245, 54 
N. E. 551, 75 Am. St. Rep. 30G. 

A confession is admissible though elicited 
hy questions put to a prisoner by a consta- 
ble, magistrate, or otlier person ; 5 C. & P. 
312; Austin v. State, 14 Ark. 55G; Com. v. 
Smith, 119 Mass. 305; Murphy v. People, 03 
N. Y. 590: State v. Carlisle, 57 Mo. 102: 
State v. Ingram, 16 Kan. 14: McQueen v. 
State, 91 Ala. 50, 10 South. 433; Bcll v. 
State, 31 Tex. Cr. R. 27G. 20 S. W. 519 : State 
v. McLaughlin, 44 Ia. S2 ; even though tlie 
question assuuies the prisoner’s guilt or the 
confession is obtained by triek or artifice ; 
1 Mood. 2S; Sam v. State. 33 Miss. 317: State 
v. Fredericks, S5 Mo. 145; State v. Staley, 
14 Minn. 105 (Gil. 75); Balbo v. People, S0 
X. Y. 4S4 ; King v. State, 40 Ala. 314; and 
allhough it appears tliat tbe prisoner was 
not warned tliat what lie said would be used 
against liim; S Mod. S9; 9 C. & P. 124. 
Statements made to a trial judge frecl.v and 
voluntarily aro admissiMe in evidence: State 
v. Chambers, 45 La. Aun. 3G, 11 South. 914. 

Confession under oatli is admissible when 
freely madc; Com. v. Wesley, 1GG Mass. 24S, 
44 N. E. 22S; Shoefiler v. State, 3 Wis. S23; 
Com. v. Clarlc, 130 Pa. G41, 1S Atl. 9SS: State 
v. Legg, 59 W. Va. 315, 53 S. E. 545, 3 L. U. A. 
(N. S.) 1152; U. S. v. Brown, 40 Fed. 457; 
People v. McGloin, 91 N. Y. 241. That it 
was made under oath does not change it from 
a confession into a deposition; People v. 
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Owen, 154 Mich. 571, 118 N. W. 590, 21 L. R. 
A. (N. S.) 520. 

The question of the admissibility of con- 
fessions at examinations under oath is al- 
most wholly controlled by statute, the pris- 
oner being permitted to become a witness for 
liimself, and being entitled to be cautioned 
that his statements may be used against liim. 
It is then simply a question whether the stat- 
utory requirements have been fulfilled. 
Where a statute contained no provision au- 
thorizing or permitting an oath in the pre- 
lirninary examination, a confession under 
oath was held inadmissible; People v. Gib- 
bons, 43 Cal. 557. 

The spirit of tlie law is that one accused 
of crime shall not be required to be put un- 
der oath, and thus placed in the djlemma of 
either being required t'o testify against him- 
self or being subject to the penalties of false 
swearing; Adams v. State, 129 Ga. 248, 58 
S. E. 822, 17 R. R. A. (N. S.) 4GS, 12 Ann. 
Cas. 158, where the accused were summon- 
ed before a coroner’s jury, and without be- 
ing informed of their right not to testify, 
were sworn. 

A statement, not compulsory, made by a 
party not at the time a prisoner under a 
criminal charge, is admissible in evidenee 
against him, although it is made upon oath; 
5 C. & P. 530; State v. Broughton, 29 N. C. 
9G, 45 Am. Dec. 507; State v. Vaigneur, 5 
Rich. (S. C.) 391; Com. v. Reynolds, 122 
Mass. 454; Alston v. State, 41 Tex. 39; Sny- 
der v. State, 59 Ind. 105; contra, Josephine 
v. State, 39 Miss. 615; see S C. & P. 250; 
otherwise, if the answers are compulsory; 
1 Den. Cr. Cas. 236; People v. McMahon, 15 
N. Y. 3S4; Shoefller v. State, 3 Wis. 823; 
People v. McMahon, 2 Park. Cr. Cas. (N. Y.) 
663; U. S. v. Preseott, 2 Dill. 405, Fed. Cas. 
No. 16,0S5; People v. Soto, 49 Cal. 69. 

A confession may be inferred from the 
conduct and demeanor of a prisoner when a 
statement is made in his presence affecting 
himself; 5 C. & P. 332; State v. Crowson, 98 
N. C. 595, 4 S. E. 143; Slattery v. People, 76 
111. 217; Murphy v. State, 36 Oliio St. 628; 
Broyles v. State, 47 Ind. 251; unless such 
statement is made in the deposition of a wit- 
ness or examination of another prisoner be- 
fore a magistrate; 1 Mood. 347; 6 C. & P. 
1G4. 

Where a confession has been obtained, or 
an inducement lield out, under circumstances 
which would render a confession inadmissi- 
ble, a confession subsequently made is not 
admissible, unless from the length of time 
intervening, from proper warning of the eon- 
sequences, or from other cireumstances, there 
is reason to presume that the hope or fear 
which influenced the first confession is dis- 
pelled; 1 Greenl. Ev. 221; 4 C. & P. 225; 
State v. Guild, 10 N. J. L. 163, 1S Am. Dec. 
404; State v. Patrick, 48 N. C. 443; State 
v. Vaigneur, 5 Rich. (S. C.) 391; Van Buren 


v. State, 24 Miss. 512; Bubster v. State, 33 
Neb. 663, 50 N. W. 953; State v. Drake, 113 
N. C. 624, 18 S. E. 166; State v. Carr, 
37 Vt. 191; Com. v. Sheets, 197 Pa. G9, 46 
Atl. 753 ; People v. Castro, 125 Cal. 521, 58 
Pac. 133; Smith v. State, 74 Ark. 397, 85 
S. W. 1123; State v. Wood, 122 La. 1014, 4S 
South. 438, 20 L. R. A. (N. S.) 392; U. S. v. 
Charles, 2 Cra. C..C. 7G, Fed. Cas. No. 14,- 
786; and the motives proved to have been 
offered will be presumed to continue, and to 
have produced the confession, unless the con- 
trary is shown by clear evidence, and the con- 
fession will be rejec-ted; State v. Roberts, 12 
N. C. 259; Peter v. State, 12 Smedes & M. 
(Miss.) 31; Com. v. Taylor, 5 Cush. (Mass.) 
605; State v. Potter, 18 Conn. 166; Moore 
v. Com., 2 Leigh (Va.) 701; Bob v. State, 32 
Ala. 5G0; Deathridge v. State, 1 Sneed 
(Tenn.) 75. 

Under such circumstances, contemporane- 
ous declarations of the party are receivable 
in evidence, or not, according to the attend- 
ing circumstances; but any act of the party, 
though done in consequence of suc-h confes- 
sion, is admissible if it appears from a faet 
thereby discovered that so much of the eon- 
fession as immediately relates to it is true; 

1 Leach 2G3, 386; Russ & R. 151; Com. v. 
Ivnapp, 9 Pick. (Mass.) 496, 20 Am. Dec. 491; 
Jordan v. State, 32 Miss. 3S2; State v. Mot- 
iey, 7 Rich. (S. C.) 327. 

A eonfession made before a magistrate is 
admissible; State v. Patterson, 68 N. C. 292; 
State v. Hand, 71 N. J. L. 137, 58 Atl. 641; 
though made before the evidence of the wit- 
nesses against the party was concluded; 4 
C. & P. 567. 

Parol evidence, precise and distinct, of a 
statement made by a prisoner before a mag- 
istrate during his examiuation, is admissi- 
ble though sueh statement neither appears in 
the written examination nor is vouched for 
by the magistrate; State v. Bowe, 61 Me. 
171; 7 C. & P. 188; but not if it is of a 
charaeter which it was the duty of the magis- 
trate to have noted; 1 Greenl. Ev. § 227, n. 
Parol evidence of a confession before a mag- 
istrate may be given where the written ex- 
amination is inadmissible through informal- 
ity; 4 C. & P. 550, n.; State v. Parish, 44 
N. C. 239. 

Accusatory statements made to a prisoner 
and not replied to by him are admissible; 
Simmons v. State (Ala.) 61 South. 466. 

The whole of what the prisoner said must 
be taken together; 1 Greenl. Ev. 218; 2 C. 
& K. 221; Brown v. Com., 9 Leigh (Va.) G33, 
33 Am. Dec. 2G3; Republica v. McCarty, 2 
Dall. (Pa.) 86, 1 L. Ed. 300. Where a pris- 
oner signs the confession which is written by 
another for him, he waives any objection to 
it as evidence; Com. v. Coy, 157 Mass. 200, 
32 N. E. 4. 

The prevailing rule is that confessions are 
prima facie voluntary; Egner v. State, 25' 
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Ohio St. 464; Com. v. Culver, 126 Mass. 
464; State v. Sanders, 84 N. C. 72S ; State 
v. Meycrs, 99 Mo. 107, 12 S. W. 516; State 
v. Ilottman, 196 Mo. 110, 94 S. W. 237 ; Statc 
v. Grover, 96 Me. 363, 52 Atl. 757; Thurman 
v. State, 169 Ind. 240, S2 X. E. 64; but it 
is sometimes hcld tliat confessions are prima 
facie involuntary and therefore inadmissi- 
b)e, and they can be rendered admissible 
ouly by showing that they arc voluotary and 
not constrained; Amos v. State, 83 Ala. 1, 

3 South. 749, 3 Am. St. Ilep. 6S2; Jaekson v. 
State, S3 Ala. 76, 3 South. 847; Coiiey v. 
State, 50 Ark. 305, 7 S. W. 255; but a con- 
fession is not rcndered inadmissible by the 
fact that the party is in eustody, provided 
it is not extorted by inducements or threats; 
Pierce v. U. S., 160 U. S. 355, 16 Sup. Ct. 
321, 40 L. Ed. 454; Nicholson v. Stato, 3S 
Md. 140; State v. Johnson, 30 La. Ann. SSl; 
State v. Ilernia, 6S N. J. L. 299, 53 Atl. S5 ; 
Stale v. Conly, 130 N. C. 683, 41 S. E. 534 ; 
Ilintz v. State, 125 Wis. 405, 104 N. W. 110; 
Calloway v. State, 103 Ala. 27, 15 South. S21 ; 
State v. Armstrong, 203 Mo. 554, 102 S. W. 
503. 

The practice of eliciting confessions by a 
magistrate during the preliminary examina- 
tion has been strongly condemned. Snch 
a power, onee admitted, is liable to unlimited 
abuse. It is a power not judicial, but es- 
sentially inquisitorial, and, on the whole, 
prejudicial to the administration of justice; 
Kelly v. State, 72 Ala. 244; Brown v. Walker, 
161 U. S. 596, 16 Sup. Ct. 644, 40 L. Ed. S19. 

In Bram v. U. S., 16S U. S. 532, 18 Sup. 
Ct. 1S3, 42 L. Ed. 56S, it was said: To com- 
municate to a person suspected of the com- 
mission of crime the fact that his co-suspect 
has stated that he had seen him commit tlie 
offense; to make this statement to him un- 
der circumstances wliicli call imperatively 
for an admission or a denial; and to aecom- 
pany the communication with conduct which 
neeessarily perturbs tlie mind and engen- 
ders confusion of thought; and tlien to use 
the denial made by the person so situated as a 
confession because of the form in which the 
denial is inade, is not only to compel the 
reply, but to produee the eonfusion of words 
supposed to be found in it, and tlien use 
statoments tlnis brought into being for the 
conviction of the accused. A plainer viola- 
tion as woll of tlic letter as of tl^e spirit and 
purpose of the constitntional immunity could 
scarcely be conceivcd of. 

A confession by a prisoner who liad been 
confined for sevcral days in a sweat box is 
not admissible against him, tliough no thrcats 
uor coercion werc used, nor any inducements 
held out to him; Ammons v. State, 80 Miss. 
592, 32 Soutli. 9, 1S L. R. A. (N. S.) 76S, 92 
Am. St. Rep. 607. Such sweat box pro- 
cedure is unlawful; Flagg v. Peoplc, 40 Mich. 
706. 

Whcre the accused was taken to the oilice 


of the chlef of police, and in the presenee 
of several deputies, detectives and uewspa- 
per men, for an hour to an hour and a half, 
was closely questioued bv those present un- 
til he was very muek broken down, being 
very weak but “not quite collapsod.” and in 
this condition he confessed, sucli cunfession 
was held involuutary and inadmissible : Gal- 
laber v. State, 40 Tex. Cr. R. 290, 50 S. W. 
3SS. 

In 31 Ont. Rep. 14, it is said tliat as to 
statements madc by persons accused, while 
in custody, in response to questions put by an 
oilicer in charge, the judges have regarded 
the matter from three points of view. First, 
there are those who consider the practice so 
reprchensible that any statement so obtained 
should not be given in cvidonce. Others, 
that while the practice of interrogation is 
undesirable and not to be encouraged. yet the 
answer so obtained could not be rejec-ted as 
cvidence. The third class held that such an 
investigation might be so conducted as to be 
useful and even desirable iu the furtherance 
of justice. 

That the confession was drawn out by the 
questions of a police officer will not render it 
inadmissible; Bram v. U. S., 16S U. S. 532, 
1S Sup. Ct. 1S3, 42 L. Ed. 56S; Com. v. 
Storti, 177 Mass. 339, 5S N. E. 1021 ; Com. 
v. Williams, 171 Mass. 461, 50 N. E. 1035; 
State v. Thelps, 74 51 o. 128. In State v. 
Brinte, 4 Pennewill (Del.) 551, 5$ Atl. 25S. an 
objection was madc that such a confession 
was involuntary under the 5th Amendment 
to the U. S. Constitutlon, but it was held 
that tliis applies to jndicial examinations, 
not to extra-judicial coufessions ; so iu 
(1S93) 2 Q. B. 12. 

The prisoner’s confession, when the corpus 
dclicti is not otherwise proved. is insulhcient 
to warrant his eonviction ; State v. Guild, 
10 N. J. L. 163, 1S5. 1S Am. Dec. 404; Keith- 
ler v. State, 10 Smedes & M. (Miss.) 229; 
Flower v. U. S., 116 Fed. 241. 53 I* Ed. 271; 
Bergen v. People, 17 111. 426. 65 Am. Dee. 672. 
Sce, contra , Russ. & R. 4S1, 509 ; 1 Leaeh 311; 
People v. RullotT, 3 Park. Cr. Cas. (N. Y.) 
401; Stepken v. State, 11 Ga. 225. 

Whcthcr a confession is voluntary is held 
to be primarily for the court to detormine; 
State v. Ilernia, 6S N. J. L. 299. 53 Atl. S5; 
State v. Burgwyn, S7 N. C. 572; Ilunter 
v. State, 74 Miss. 515, 21 South. 3u5 ; 

Smith v. Com., 10 Gratt. (Va.) 734; Brown 
v. State, 124 Ala. 76, 27 South. 250; Murray 
v. State, 25 Fla. 52S, 6 South. 49S; State v. 
Gorham, 67 Vt. 365, 31 Atl. SI5; State v 
Sherman, 35 Mont. 512, 90 Tac. 'JSl, 119 Am. 
St. Rep. S09; Com. v. Howe, 132 Mass. 250; 
State v. Stebbins, 1SS Mo. 3S7, S7 S. W. 460; 
people v. Whitc, 176 N. V. 331, 6S N. E. 030; 
Com. v. Joknson, 217 Pa. 77, 66 Atl. 233; 
Itintz v. State, 125 Wis. 405, 104 N. W. 110; 
othcr casos hold tliat, on contlicting evidcnce, 
it is for the jury; Burdge v. State, 53 Omo 
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St. 512, 42 N. E. 594 ; People v. Cassidy, 133 
N. Y. 612, 30 N. E. 1003; Com. v. Sheu, 190 
Pa. 23, 42 Atl. 377; Com. v. Burrough, 162 
Mass. 513, 39 N. E. 184; People v. Robinson, 
S6 Mich. 415, 49 N. W. 260; State v. Steb- 
bins, 1SS Mo. 3S7, S7 S. W. 460; State v. 
Moore. 160 Mo. 443, 61 S. W. 199; Com. v. 
Epps, 193 Pa. 512, 44 Atl. 570; People v. 
Oliveria, 127 Cal. 377, 59 Pac. 772. 

Wlien there is a conflict of evidence as to 
whether a confession is or is not voluntary, 
if the court decides that it is admissible, the 
question may be left to the jury, with the 
direction that they shall reject the confes- 
sion if, upou the whole evidence, they are 
satisfied it was not the voluntary act of the 
defendant; Wilson v. U. S., 162 U. S. 613, 
16 Sup. Ct. S95, 40 L. Ed. 1090, followed iu 
Roesel v. State, 62 N. J. L. 216, 41 Atl. 40S; 
Burdge v. State, 53 Ohio St. 512, 42 N. E. 
594; Hardy v. U. S., 3 App. D. C. 35; Com. 
v. Preece, 140 Mass. 276, 5 N. E. 494. 

Consult Greenleaf ; Wigmore; Phillipps, 
Evidence; Wharton, Criminal Evidence; 
Roscoe, Crim. Ev.; Joy, Confessions ; 1 Ben- 
nett & H. Lead. Cr. Cas. 112. See Admis- 
sions. 

CONFESSION AND AVOIDANCE. The 

admission in a pleading of the truth of the 
facts as stated in the pleading to which it 
is an answer, and the allegation of new and 
related matter of fact which destroys the 
legal effect of the facts so admitted. The 
plca aud any of the subsequent pleadings 
may be by way of confession and avoidauce, 
or, which is the same thing, in confession 
and avoidance. Pleadings in confession and 
avoidance must give color. See Color; 1 
East 212. They must admit the material 
facts of the opponcnt’s pleading, either ex- 
prcssly in terms; Dy. 171 Ö; or in effect. 
They must conelude with a verification; 1 
Saund. 103, n. For the form of statement, 
see Steph. Pl. 72, 79. 

Pleas in confession and avoidance are ei- 
ther in justification and excuse, which go 
to show that the plaintiff never had any 
right of action, as, for example, son assault 
demesne, or in discharge, which go to show 
that his right has been released by some 
matter subsequent 

C0NFESS0R. A priest of some Christian 
church who hears confessions of their sins 
by members of his chureh and undertakes 
to give them absolution of their sins. The 
common law does not rec-ognize any such re- 
lation, at least so as to exempt or prevent 
the confessor from disclosing such communi- 
cations as are made to him in this capacity, 
when he is called upon as a witness. See 

CoNFIDENTIAL COMMUNICATIONS. 

C0NFIDENCE. This word is considered 
peculiarly appropriate to create a trust, It 
is, when applied to the subject of a trust, as 
uearly a synonym as the English language 


is capable of. Trust is a confidence which 
one man reposes in another, and confidence 
is a trust. Coates’ Appeal, 2 Pa. 133. 

C0NFIDENTIAL COIVIMUNICATIONS. 
Those statements with regard to any trans- 
action made by one person to another during 
tlie coutinuance of some relation between 
them which calls for or warrants such com- 
munications. 

At law, certain classes of such communi- 
cations are held not to be proper subjects 
of inquiry in courts of justice, and the per- 
sons receiving them are excluded from dis- 
closing them when called upon as witnesses, 
upon grounds of public policy. 

Secrets of state and communications be- 
tw r een the government and its officers are 
usually privileged ; Gray v. Pentland, 2 S. 
& R. (Pa.) 23; Thompson v. R. Co., 22 N. J. 
Eq. 111; 5 H. & N. 538; Totten v. U. S., 92 
U. S. 107, 23 L. Ed. 605. So also the con- 
sultations of the judges, the testimony of 
arbitrators in certain cases, and the sources 
of information in criininal prosecutions; 1 
Wharton, Ev. sec. 600 ; Welcome v. Batchel- 
der, 23 Me. 85; 4 C. & P. 327; Woodbury v. 
Northv, 3 Greenl. (Me.) S5, 14 Am. Dec. 214; 
Worthington v. Scribner, 109 Mass. 4S7, 12 
Am. Rep. 736; Stephen’s Dig. Ev. art 113. 

Of this character are all communications 
made between husband and wife in all cases 
in which the interests of the other party are 
involved; Stein v. Bowraan, 13 Pet. (U. S.) 
223, 10 L. Ed. 129; Drew v. Tarbell, 117 
Mass. 90; Castello v. Castello, 41 Ga. 613; 
Corse v. Patterson, 6 Ilar. & J. (Md.) 153; 
Warner v. Pub. Co., 132 N. Y. 1S1, 30 N. E„ 
393; French v. Wade, 35 Kan. 391, 11 Pac. 
138; Iligham v. Vanosdol, 101 Ind. 160. Nor 
does it make any difference which party is 
called upon as a witness; Ry. & M. 352; or 
when the relation commenced; 3 C. & P. 55S ; 
or whether it has terminated; Stein v. Bow- 
man, 13 Pet. (U. S.) 209, 10 L. Ed. 129; 
Bames v. Camack, 1 Barb. (N. Y.) 392; 
1 C. & P. 364; Robb’s Appeal, 98 Pa. 501; 
Stanley v. Montgomery, 102 Ind. 102, 26 N. 
E. 213; Crose v. Rutledge, S1 III. 266; Lingo 
v. State, 29 Ga. 470. A third party wlio 
overheard such a convêrsiltion may testify 
as to it; Com. v. Griffin, 110 Mass. 181; Gan- 
non v. People, 127 111. 51S, 21 N. E. 525, 11 
Am. St. Rep. 147. The wife may be exam- 
ined as to a conversation with her husband 
in tlie presence of a third party; State v. 
Center, 35 Vt. 379; Lyon v. Prouty, 154 
Mass. 4SS, 28 N. E. 90S; Fay v. Guyuon, 131 
Mass. 31; Floyd v. Miller, 61 Ind. 224; Wes- 
terman v. Westerman, 25 öhio St. 500; but 
not if the third person failed to hear or paid 
no attention to the conversation; Jacobs v. 
Hesler, 113 Mass. 160. 

The confidential counsellor, solicitor, or at- 
torney of any party cannot be compelled to 
disclose papers delivered or communications 
made to him, or letters written or entries 



CONFIDKXTIAL COMMUNICATIONS 503 CONFIDENTIAL CoMMUNICATIONS 


made by bim, in that capacity; 4 B. & Ad. 
870; Britton v. Lorenz, 45 N. Y. 57; Orton 
v. McCord, 33 Wis. 205 ; Johnson v. Sullivan, 
23 Mo. 474; Chirac v. Rcinicker, 11 Wheat. 
(U. S.) 295, G L. Ed. 474; Sweet v. Owens, 
109 Mo. 1, 18 S. W. 92S; Swaim v. Ilurnph- 
reys, 42 111. App. 370; Andrews v. Simms, 
33 Ark. 771; Ilollcnback v. Todd, 119 111. 543, 
8 N. E. 829; Ili-bce v. Dresser, 103 Mass. 
523; Vogel v. Gruaz, 110 U. S. 311, 4 Sup. 
Ct 12, 2S L. Ed. 15S; Snow v. Gould, 74 Me. 
540, 43 Am. Itep. 004 ; 9 Exch. 298; nor will 
he be permitted to make such communica- 
tions against tlie will o£ his client; 4 Term 
750, 759; 12 J. B. Moo. 520; Bank of Utica 
v. Mersereau, 3 Barb. Ch. (N. Y.) 52S, 49 
Am. Dec. 1S9; Anon., S Mass. 370; nor evcn 
if the communication is made in the pres- 
ence of a third person; Blount v. Kimpton, 
155 Mass. 37S, 29 N. E. 590, 31 Am. St. Rep. 
554 ; nor will tlie client be compelled to dis- 
close such communications; Bigler v. Reyher, 
43 Ind. 112; Duttenhofer v. State, 34 Ohio 
St. 91, 32 Am. Rep. 302; Hemenway v. Smith, 
28 Vt. 701; not even whcn the client takes 
the witness staud on his own behalf; Bigler 
v. Reyher, 43 Iud. 112; Barker v. Kuhn, 3S 
Ia. 395; Duttenhofer v. State, 34 Ohio St. 
91, 32 Am. Rep. 3G2; contra , Inliabitants of 
Woburn v. Ilenshaw, 101 Mass. 193, 3 Am. 
Rep. 333. 

The privilcge extends to all matters made 
the subject of professional intercourse, with- 
out regard to the pcndenev of legal procccd- 
ings ; 5 C. & P. 592; Miller v. Weeks, 22 Pa. 
89; Foster v. Hall, 12 Pick. (Mass.) 89, 22 
Am. Dec. 400; Sargent v. Inhabitants of 
Ilampden, 38 Me. 5S1 : Wetherbee v. Ezekiel, 
25 Vt. 47; Bacon v. Frisbie, S0 N. Y. 394, 30 
Am. Rep. G27; Joncs v. State. 05 Miss. 179, 3 
South. 379; Young v. State, 05 Ga. 525; but 
see Ilememvay v. Smith, 2S Vt. 701; Thomp- 
son v. Kilborne, 28 Vt. 750, 07 Am. Dec. 742; 
and to matters discovered by the counsellor, 
etc., in eonscqucnce of this relation ; 5 Esp. 
52. 

Convcrsations bctween solicitor or counsel 
and a pnrty, relating to the subject matter 
of a suit, are privileged; Montgomer.v v. 
Perkins. 94 Fed. 23; but evidence of a con- 
tract between an attorncy and client for 
compcnsation, or the assignmcnt of an in- 
terest in the judgment. is not privilcged; 
Strickland v. Mills, 74 S. C. 10, 51 S. E. 220, 
7 L. R. A. (N. S.) 42G; and thc attorney is 
releascd from his obligation of socrecy so 
far as is neccssary to protcct his inlerosts; 
Keck v. Bode, 23 Oh. C. C. 413; Mitchcll v. 
Bromberger, 2 Nev. 345, 90 Am. Dec. 550; 
Minard v. Stillman, 31 Or. 104, 49 Pac. 970», 
G5 Am. St. Rep. S15; Navc v. Baird, 12 Ind. 
31S; L. R. 35 Ch. Div. 722. An attorney will 
be compelled to disclose the name nnd rcsi- 
dence of a person who retains him as eouu- 
sel for an accuscd person, but he need not 
disclose, the interest of sueh person in the 
matter; U. S. v. Lee, 107 Fed. 702. A eom- 
Bouv.—3S 


munication to a counselor in the course of 
his employment by persons other than his 
client is not privileged; General Electric Co. 
v. Jonathon Clark & Sons Co., 10S Fcd. 170; 
llkewise a letter written by an attorney to 
hls client advising him of the terms of an 
injunction granted against hiin; Aaron v. 
U. S„ 155 Fed. 833, S4 C. C. A. 07. 

The doctrine of privileged communications 
does not apply to a soliritor of patents when 
he is not an attorney-at-law; Brungger v. 
Siuitli, 49 Fed. 124. 

Communieations between a party or his 
legal adviser and witnosses are privileged; 
L. It. S Eq. 522; 1G id. 112; but see In re 
.Mcllen, 1S X. Y. Supp. 515; so are communi- 
cations bctwcen parties to a cause touchlng 
the preparation of evidcnce; Ilare, Discov. 
152; 43 L. J. C. P. 200; but sce 0 B. & S. 
SSS; 3 II. & N. S71. Communications be- 
tweon an attorney and client arc not privi- 
lcged where the latter disclaims the exist- 
ence of such relations. 

Interpreters; 4 Term 750; Jackson v. 
Frcnch, 3 Wend. (N. Y.) 337, 20 Am. Dec. 
099; In re Mellen, 1S N. Y. Supp. 515; Par- 
ker v. Carter, 4 Muuf. (Va.) 273, G Am. Dec. 
513; Mnas v. Bloch. 7 Ind. 202; Andrews v. 
Solomon, 1 Pet. C. C. 350,, Fed. Cas. No. 378 ; 
and agonts to collcct evidcnce; 2 Boav. 173; 

1 Phill. Ch. 471, 087; are considored as 
standing in the same relation as the attor- 
ney ; so, also, is a harrister’s clerk ; 2 C. & 
l’/l95; 5 id . 177; 5 M. & G. 271; Foster v. 
nall, 12 Pick. (Mass.) 93. 22 Am. Dec. 400; 
Jackson v. Frcnch. 3 Wcnd. (N. Y.i 337, 20 
Am. Dec. 099; Sibloy v. Watllo. 10 N. Y. 189; 
Laudsbcrgor v. Gorham, 5 Cal. 450; but nut 
a studcnt at law in an attorney’s othce : 
Barncs v. Ilarris, 7 Cush. (Mass.) 570, 54 
Am. Dec. 734. Contra, Pritchanl v. llcndor- 
son, 3 Pcnnewill (Dol.) 128, 50 Atl. 217. 

The cases in whic-h eommunieations to 
counsel have heen lield not to be priviloged 
may be classed undor the following hoads: 
When the communication was madc before 
the attorne.v wus employed as such ; 1 Ventr. 
197; sce Sargent v. Ilampden, 38 Me. 581: 
Sharon v. Sharon, 79 Cal. 030, 22 Pac. 20. 
131 ; Althouse v. Wclls. 40 lTun (X. Y. ) 330; 
Wilson v. Godlove, 34 Mo. 337; after the at- 
tomey’s emph\vinent has ceasod; 4 Term 
431: Williams v. Benton, 12 La. Ann. 91: 
when the attorney was consulled because bo 
was an attorncy, yet was not acting as snch : 
4 Term 753; Aldorman v. Peoplo. 4 Mioh. 
414. 09 Am. Deo. 321: Gollra v. Wolcott 14 
111. S9; Brandon & Xethers v. Gowing, 7 
Ricli. (S. C.) 459; whcro liis rclation of nt- 
torne.v was Iho causo of his being present 
at tlie taking place of a fact. but tbere was 
nothing in tho cireumstanees to make it 
amount to a comnninication ; 2 Vos. Hi. 189; 

2 Curt. Eccl. S00; Pattcn v. Moor, 29 N. II. 
103: when the matter communieated was not 
in its nature private, and could in no sense 

, be termed the subject of a confidential com- 
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nnmication; 7 East 357; Riggs v. Denniston, 
3 Johns. Cas. (N. Y.) 19S, 2 Am. Dec. 145; 
Lloyd v. Davis, 2 Ind. App. 170, 2S N. E. 
232; when it was intended that the com- 
munications should be impartcd by him to 
others; Ferguson v. McBean, 91 Cal. 63, 27 
Pac. 51S, 14 L. R. A. 65; when tlie things 
disclosed had no reference to professional 
employment, though disclosed while the re- 
lation of attoruey and client suhsisted; 
Pcake 77; when the attorney made himself a 
subscribing witness; 2 Curt. Eccl. S66; 3 
Burr. 16S7; when he is a party to the trans- 
action; Dudley v. Beck, 3 Wis. 274; Story, 
Eq. Pl. § 601; when he was directed to plead 
the facts to wliich he is called to testify; 
Cormier v. Richard, 7 ]\Iart. La. (N. S.) 179; 
where an attorney is employed only to draw 
up a deed and bill of sale to be executed by 
another to such person, he may testify as to 
what passed between tliem and himself; 
O’Neill v. Murry, 6 Dak. 107, 50 N. W. 619. 

The attorney may he ealled upon to prove 
his client’s handwriting; Brown v. Jewett, 
120 Mass. 215; L. R. S Eq. 575; L. R. 5 Ch. 
Ap. 703; Glenn v. Liggett, 47 Fed. 472; to 
identify his client; 2 D. & R. 347; though 
not to disclose his client’s address; L. R. 15 
Eq. 257; unless the client be a ward of court; 
L. R. S Eq. 575; or a bankrupt; L. R. 5 Ch. 
703. He may be required to testify as to 
whether he was retained by his client, and 
in what eapacity; Whart. Ev. 5S9; Heaton 
v. Findlay, 12 Pa. 304; but see Chirac v. 
Reinicker, 11 Wheat. (U. S.) 2S0, 6 L. Ed. 
474. 

After testator’s death on the question 
whether an instrument present for probate 
was his will, the attorney may testify as to 
directions given him in its preparation by 
testator; Doherty v. O’Callaghan, 157 Mass. 
90, 31 N. E. 726, 17 L. R. A. 1SS, 34 Am. St. 
Rep. 258. He may testify as to what was 
said in their presence by a third person 
brought by his client; Tyler v. Hall, 106 Mo. 
313, 17 S. W. 319, 27 Am. St. Rep. 337. 

The rule of privilege does not extend to 
eonfessions made to clergymen; 1 Greenl. 
Ev. 247; 4 Term 753; 2 Skimm. 404; Com. v. 
Drake, 15 Mass. 161; 1 MeNally 253; State 
v. Bostick, 4 Harr. (Del.) 563; 22 L. R. Ir. 
158; see 33 Am. L. Rev. 544; though judges 
have been unwilling to euforce a disclosure; 
3 C. & P. 519; 6 Cox, C. C. 219; and see Tot- 
ten v. U. S., 92 U. S. 105, 23 L. Ed. 605; Sut- 
ton v. Johnson, 62 111. 209; Com. v. Call, 21 
Pick. (Mass.) 515, 32 Am. Dec. 2S4; and the 
rule is otherwise by statute in some states; 
nor to physicians; 11 Hargr. St. Tr. 243; 20 
IIow. St. Tr. 643; 1 C. & P. 97; L. R. 6 C. 
P. 252; Campau v. North, 39 Mich. 606, 33 
Am. Rep. 433; L. R. 9 Ex. 398; but in some 
states this has been changed by statute; 
Whart. Ev. § 606; Masonic Mut. Ben. Ass’n 
v. Bec-k, 77 Ind. 203, 40 Am. Rep. 295; Con- 
necticut Mut. Life Ins. Co. v. Trust Co., 112 
U. S. 250, 5 Sup. Ct. 119, 2S L. Ed. 70S; Cor- 


bett v. R. Co., 26 Mo. App. 621; Ivansas City, 
Ft. S. & M. R. Co. v. Murray, 55 Kan. 336, 
40 Pae. 646; In re Flint, 100 Cal. 391, 34 Pac. 
863; Johnson v. Johnson, 14 Wend. (N. Y.) 
637; and information acquired by the physi- 
cians of a railroad company in treating an 
'injured person against her protest is privl- 
leged; Uniou Pac. R. Co. v. Thomas, 152 
Fed. 365, 81 C. C. A. 491; but he may testify 
from knowledge and information acquired 
while not treating a patient professionally; 
Fisher v. Fisher, 129 N. Y. 654, 29 N. E. 951. 

Privilege does not extend to confidential 
friends; 4 Term 758; Hoffman v. Smith, 1 
Cai. (N. Y.) 157; Brayton v. Chase, 3 Wis. 
456; Goltra v. Wolcott, 14 111. 89; L.,R. 18 
Eq. 649; clerks; 3 Campb. 337; 1 C. & P. 
337; bankers; 2 C. & P. 325; a banker is not 
privileged to withhold the identity of a per- 
son depositing seeurities in his bank; Inter- 
state Commerce Commission v. Ilarrimah, 
157 Fed. 432; steicards; 2 Atk. 524; 11 Price 
455; nor servants; Isham v. State, 6 How. 
(Miss.) 35. 

Where, at the trial, the privilege of a 
physician is w r aived, sueh waiver extends to 
subsequent trials; Elliott v. Kansas City, 
198 JNIo. 593, 96 S. W. 1023, 6 L. R. A. (N. S.) 
10S2, 8 Aun. Cas. 653; McKinney v. R. Co., 
104 N. Y. 352, 10 N. E. 544; Green v. Crapo, 
1S1 Mass. 55, 62 N. E. 956; contra , Burgess 
v. Drug Co., 114 Ia. 275, 86 N. W. 307, 54 
L. R. A. 364, 89 Am. St. Rep. 359; Briesen- 
meister v. Supreme Lodge, 81 Mich. 525, 45 
N. W. 977; Grattan v. Ins. Co., 92 N. Y. 274, 
44 Am. Rep. 372 (referred to in brief of coun- 
sel, but not cited in the opinion of the court, 
in McKinney v. R. Co., 104 N. Y. 352, 10 N. 
E. 544) ; but a waiver by the plaintiff as to 
the testimony of his own physicians does 
not operate as a waiver of the testimony of 
a physician called by the defendant \vho had 
attended the plaintiff for the same iujuries 
but at a different time; Metropolitan St. Ry. 
Co. v. Jacobi, 112 Fed. 924, 50 c! C. A. 619. 

A trial judge may properly refuse to 
charge the jury that they might draw infer- 
ences from a party’s refusal to waive the 
privilege w r ith respect to his physician’s tes- 
timony; Pennsylvania R. Co. v. Durkee, 147 
Fed. 99, 78 C. C. A. 107, 8 Ann. Cas. 790; 
Braekney v. Fogle, 156 Ind. 535, 60 N. E. 
303; Wigm. Ev. § 2386; contra, Deutschmann 
v. R. Co., S7 App. Div. 503, 84 N. Y. Supp. 
887. 

See Commercial Agency ; Privileged Com- 

MUNICATIONS ; LlBEL. 

C0NFIRMATI0 (Lat. confirmare) . The 
couveyance of an estate, or the communica- 
tion of a right tbat oue hath in or unto lands 
or tenements, to another that hath the pos- 
session thereof, or some other estate therein, 
whereby a voidable estate is made sure and 
unavoidable, or whereby a particular estate 
is increased or enlarged. Shep. Touchst. 311; 
2 Bla. Com. 325. 


c 



CONFIKMATIO 


505 


CONFISCATE 


Confirmatio crescens tcnds and serves to 
increase or enlarge a rightful estate, and so 
to pass an interest 

Confrmatio diminuens tends or serves to 
diminisli and abriclge the services whereby 
tbe tenant liolds. 

Confirmatio pcrficiòns tends and serves to 
confirm and make good a wrongful and de- 
feasible estate, l»y adding the right to the 
possession or defeasible seisin, or to malce a 
conditional estale absolute, by discharging 
the coudition. 

C0NFIRMAT10 CHARTARUM (Lat. con- 
firmation of the eharters). A statute pass- 
ed in the 25 Edw. I., whereby the Great 
Charter is decliired to he allowed as the com- 
inon law ; all judgments contrary to it are 
declared void; copies of it are ordered to be 
sent to all cathedral-churches and rcad twice 
a year to the people; and sentence of ex- 
comniunication is direeted to be as constantly 
denounced against all those tliat, by word or 
deed or counsel, act contrary thereto or in 
any degree infringe it. 1 Bla. Com. 128. 

CONFIRMATIO PERFICIENS. A con- 
firmation which makes valid a wrongful and 
defeasihle title, or makes a eonditional es- 
tate, absolute. Shep, Touchst. 311; Blaek. 

CONFIRMATION. A contract by which 
that which was voidable is made firm and un- 
avoidable. 

A speeies of conveyance. 

Where a party, acting for himself or by 
a previously autliorized agent, has attempted 
to enter into a eontract, but has done so in 
an informal or invalid manner, he confirms 
the act and thus renders it valid, in which 
case it will take effect as between the par- 
ties from the original making. See 2 Bou- 
vier, Inst. mi. 20G7-20G9. 

To make a valid confirmation, the party 
must be apprized of his rights; and where 
there has been a fraud in the transaction 
he must be aware of it and intend to con- 
firm his contract. See 1 Ball & B. 353 ; 2 
Sch. & L. 4SG; 12 Ves. Ch. 373; 1 id. 215; 1 
Atk. 301. 

A confirmation does not strengthen a void 
estate. For confirmation may make a void- 
able or defeasible estate good, but cannot 
oiierate on an estate void in law; Co. Litt. 
295. The canon law agrees with this rule; 
and hence tlie maxim, qui confirmat nilxil 
dat. Toullier, Dr. Civ. Fr. 1. 3, t. 3, c. G, n. 
47G. See Viner, Abr. ; Comyns, Dig.; Ayliffe, 
Pand. *3SG; 1 Chit. Pr. 315; Blessing v. 

Ilouse’s Lessee, 3 Gill & J. (Md.) 290; Love’s 
Lessee v. Shields, 3 \erg. (Tenn.) 405; 9 Co. 
142 a; It atj ftcation. 

CONFIRMEE. He to whom a confirma- 
tion is made. 

C 0 N FIR M 0 R. He who makes a confirma- 
tion to another. 

CONFISCARE. To confiscate. 


CONFISCATE. To appropriate to the use 
of the state. 

Especlally used of the goods and property of alien 
enemics fouud in a state lu time of war. 1 Kcrt 5- 
et seq. Bona confiscata anJ forisfa* ta are said to 
be the same (1 Bla. Com. 299), aud ihe rc c ult to the 
individual is the same whethcr the propmy be for- 
feited or confiscated ; but, as di tiuv r uj»h d, an in- 
dividual forfeits, a state confi. c.ates, good or otber 
property. Used also as an adjective—forf t 1. 1 

Bla. Com. 299. 

In International Law. It is a g» i i <tii1 rnle 
that the proporty of the subjects of an « neniy 
found in the country may be approj riated by 
the governmeut without notice, unless there 
be a treatv to the contrar.v; Ilall, Iut. L. 
397 ; The Emulous, 1 Gall. 5G3, Fed. Cas. No. 
4,479; Ware v. llylton, 3 Dall. (U. S.) 199, 

1 L. Ed. 5GS. It has been frequently provid- 
ed by treaty that foreign subjects should be 
permitted to remaiii and coiitinue their busi- 
ness, uotwithstanding a rupture between the 
governments, so long as they condueted them- 
selves innocently; and when there was no 
such treaty, such a libcral permission has 
been announced iu the very declaratiou of 
war. Vattcl, 1. 3, c. 4, § G3. Sir Michael 
Foster (Discourses on ITigh Treason, pp. 
1S5-G) mentions several instanees of such 
declarations by the king of Great Britain ; 
and he says that alien eneinies were thereby 
enabled to acquire personal chattels and to 
maintain actions for the recovei*j T of their 
personal rights in as full a manner as alien 
friends; 1 Kent 57. 

In the United States, the broad principlo 
has been laid down “that war gives to the 
sovereign full right to take the persons and 
confiscate the property of the enemy, wher- 
ever fonnd. The mitigations of this rigid 
rule which the policy of modern times has 
introduced into practice will more or less 
affect the exercise of this right, but cannot 
impair the right itsclf ; M Brown v. U. S.. 8 
Cra. (U. S.) 122, 3 L. Ed. 504. Commereial 
nations have always considerable property in 
the possession of their neighhors: aiul when 
war breaks out, the question what sliall be 
done witli enemies’ property foimd in the 
country is one ratlicr of policy than of law, 
and is properly addressed to the considera- 
tion of the legislature, and not to courts of 
law. Tlie strict right of confiseation oxists 
in congress; and without a legislative act au- 
thoriziug the confiscation of enemies’ prop- 
erty, it cannot be condemned; S Cra. (U. 
S.)* 12S, 3 L. Ed. 504. 

Notwithstanding this positive statement of 
the law, private property of enemy subjects 
was not confiscatcd during the wars of the 
19th century, aml it may safely be said that 
an international custorn prohibiting suoh 
confiscatioii has grown up having nearly the 
force of law. An exception is to be found in 
the right of a belligerent to seize and make 
use of sucli private property of enemy sub- 
jects as may be of use in the conduct of the 
war, upon payment of proper indemnity. On 
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the other hand, public property, such as pro- 
visions, aminunition, rolling stock of state 
railroads, realizable securities, funds, etc., 
of one belligerent in the territory of the oth- 
er, is subject to seizure. See IV H. C. Art 
53. 

The claim of a rigtit to confiscate debts 
contracted by individuals in time of peace, 
and which remain due to subjects of the 
enemy in time of war, rests upon much the 
same principle as that concerning the ene- 
iny’s tangible property found in the country 
at the commencement of the war. But it 
is the universal practice to forbear to seize 
and confiseate debts and credits. 1 Kent G4. 

The right of confiscation exists as fully in 
case of a civil war as it does when the war 
is foreign, and rebels in arms against the 
lawful government, or persons inhabiting the 
territory exclusively within the control of the 
rebel belligerents, may be treated as public 
enemies. So may adherents, or aiders and 
abettors of such a belligerent, though not 
resident in such enemy’s territory; Miller v. 
U. S., 11 Wall. (U. S.) 2G9, 20 U. Ed. 135. 
Proceedings under the Confiscation Act of 
July 17, 18G2, were justified as an exercise 
of belligerent rights against a public enemy, 
but were not, in their nature, a puuishment 
for treason. Therefore, confiscation being a 
proceeding distinct from, and independent of, 
the treasonable guilt of the owner of the 
property confiscated, pardon for treason will 
not restore rights to property previously con- 
demned and sold in the exercise of belliger- 
ent riglits as against a purchaser in good 
faith and for value; Semmes v. U. S., 91 U. 
S. 21, 23 L. Ed. 193. 

A suit in confiscation is an action of en- 
tirely different nature from a proceeding in 
prize. Confiscation is the act of the sover- 
eign against a rebellious subject Condemna- 
tion as prize is the act of a belligerent 
against another belligerent or against an of- 
fending neutral. Confiscation may be effect- 
ed by such means, either summary or arbi- 
trary, as the sovereign expressing his will 
through lawful channels, may please to adopt. 
Condemnation as' prize can only be made in 
accordance with principles of law recognized 
in the common jurisprudence of the world. 
Both are proceedings in rem , but confiscation 
recognizes the title of the original owner to 
the property which is to be forfeited, while 
ln prize the tenure of the property seized is 
qualified, provisional and destitute of ab- 
solute ownership; The Peterhoff, Blatchf. 
Pr. Cas. 620, Fed. Cas. No. 11,025. To con- 
fiscate property seized upon land, resort 
must be had to the common-law side of the 
eourt; The Confiscation Cases, 20 Wall. (U. 
S.) 110, 22 L. Ed. 320; prize proceedings are 
always in admiralty; Winchester v. U. S., 14 
Ct. Cls. 48. 

See, generally, Chitty, Law of Nations, c. 
3; Marten, Law of Nat. lib. 8, c. 3, s. 9; 
Burlamaqui, Pol. Law, part 4, c. 7; Vattel, 


liv. 3, c. 4, § G3; Twiss, Law of Nations; 
Wheaton; Hall, International Law. 

C0NF1TEP4S REUS. An accused person 
who admits his guilt. Wharton. 

CONFLICT 0 F LAWS. A contrariety or 
opposition in the laws of states or countries 
in cases where the rights of the parties, from 
their relations to each other or to the sub- 
ject-matter in dispute, are liable to be affect- 
ed by the laws of both jurisdictions. 

As a term of art, it also includes the deciding 
which law is in such cases to have superiority. It 
also includes many cases where there is no opposi- 
tion between two systems of law, but where the 
question is how mucli force may be allowed to a 
foreign law with reference to which an act has been 
done, either directly or by legal implication, in the 
absence of any domestic law exclusively applicable 
to the case. 

As to the most suitable term to apply to 
this branch of the law, see Puivate Interna- 
tional Law. 

Among the leading canons on the sub- 
ject are these: the laws of every state af- 
fect and bind directly all property, real or 
personal, situated within its territory, all 
contracts made and acts done and all per- 
sons resident within its jurisdiction, and are 
supreme within its own limits by virtue of 
its sovereignty ; Milne v. Moreton, 6 Binn. 
(Pa.) 361, G Am. Dec. 466; Green v. Van 
Buskirk, 7 Wall. (U. S.) 151, 19 L. Ed. 109; 
Minor v. Cardwell, 37 Mo. 354, 90 Am. Dee. 
390; Cowp. 208; 4 T. R. 192. Ambassadors 
and other public ministers while in the state 
to which they are sent, and members of an 
army marching through or stationed in a 
friendly state, are not subject to this rule; 
Crawford v. Wilson, 4 Barb. (N. Y.) 522; 
U. S. v. Lafontaine, 4 Cra. C. C. 173, Fed. 
Cas. No. 15,550. 

Possessing exclusive authority, with the 
above qualification, a state may regulate the 
manner and circumstances under which prop- 
erty, whether real or personal, in possession 
or in action, within it, shall be held, trans- 
mitted, or transferred, by sale, barter, or 
bequest, or recovered or enforced; the con- 
dition, capacity, and-state of all persons 
within it; the validity of contracts and other 
acts done there; the resulting rights and 
duties growing out of these contracts and 
acts; and the remedies and modes of admin- 
istering justice in all cases; Story, Confl. 
Laws § 1S; Vattel, b. 2, c. 7, §§ 84, S5. 

Whatever force and obligation the laws 
of one coimtry have in another depends 
upon the laws and municipal regulations of 
the latter; that is to say, upon its own prop- 
er jurisprudence and polity, and upon its 
own express or tacit consent; Huberus, lib. 
1, t. 3, § 2. 

The power of determining whether, or how 
far, or with what modification, or upon what 
conditions, the laws of one state or any 
rights dependent upon them shall be recog- 
nized in another, is a legislative one. The 
comity involved is a comity of the states, and 



CONFLICT OF LAWS 


097 


CONFLICT OF LAWS 


not of tbe eourts, and tbe judiciar 3 T must be 
guided iu deciding tbe quostion bj r tbe priu- 
ciple and poliey adopted by tbe legislature; 
Tbompson v. Waters, 2o Micb. 214, 12 Am. 
Rep. 243; Stack v. Cedar Co., lol Micli. 21, 
114 X. W. S7G, 1G L R. A. (N. S.) GIG, 14 
Ann. Cas. 112. Tbe contract in tbe latter 
case was made in Micbigan, in wbicb state 
an Illinois eorporation had becn admitted to 
do business. An Illinois statnte provided 
that no corporation sbould interpose tbe de- 
fefise of usury in nny action. It was con- 
tended tbat tbis disnbility imposed in tbe 
state creating tbe corporation followed it 
and attaclicd to its cbarter in Micbigan. P»ut 
tbe conrt held tbat tbo restrietion in Illinois 
would not follow it into Micliigan so as to 
prevcnt it from taking advantage of tbe 
loeal statnte against usury. 

When a statute or the unwritten or com- 
mon law of tbe country forbids tbe recogni- 
tion of the foreign law, tbe latter is of no 
force whatever. Wben both are silent. tben 
tbe question arises, wliieb of tbe conüicting 
laws is to bave effect. Each sovereignty 
must detennine for itself wbether it will en- 
force a foreign law; l’inuey v. Gny, 10G Wis. 
25G, 82 N. W. ÜOü, 49 I^. II. A. 4SG; Ilunt v. 
Whewell, lr2 Wis. 33, 90 N. W. 599; Fox v. 

' Telegraph-Cable Co., 138 Wis. G48, 120 N. W. 
300, 28 L. II. A. (N. S.) 400. It is a principle 
universally recognized tbat tlie revenue laws 
of one conntry bave no force in anotber. 
Tbe exemption laws and laws relating to 
married women, as well as tbe loeal statnte 
of frauds, and statutes autborizing distress 
and sale for non-payment of rent, are not 
recognized in anothcr jurisdiction under the 
principles of comity. Morgan v. Neville, 74 
Fa. 52; Waldron v. Ritcliiugs, 3 Daly (N. 
Y.) 2SS; Siegel v. Robinson, 5G Pa. 19, 93 
Am. Dec. 775; Ross v. Wigg, 34 Hun (N. Y.) 
102; Ludlow v. Van Itensselaer, 1 Johns. (N. 
Y.) 95. 

The statutes of one state giving a rigbt of 
action to enforce a penalty bave no force in 
another; Huntington v. Attrill, 14G U. S. 
657, 13 Sup. Ct. 224, 30 L. Ed. 1123; Jiussell 
v. R. Co„ 113 Cal. 258. 45 Pac. 323, 34 L. R. 
A. 747; Ferguson v. Sherman, 11G Cal. 100, 
47 Pac. 1023, 37 L. R. A. G22; Commercial 
Nat. Bank v. Kirk. 222 Pa. 5G7, 71 Atl. 1085, 
12S Am. St. Rep. S23. 

So rigbts of aetion arising under forcign 
bankrupt, insolvent, or assigninent laws are 
not recognized by a state wiien prejndieial to 
the interests of its own citizens; Warner v. 
Jaffray, 0G N. Y. 24S, 4S Am. Rep. GIG; In re 
Waite, 00 N. Y. 443, 2 N. E. 440; Bartb v. 
Backus, 140 N. Y. 230, 35 N. E. 425, 23 L. R. 
A. 47, 37 Am. St. Ilep. 545; Giman v. Lock- 
wood, 4 Wnll. (U. S.) 400, 1S L. Ed. 432. 

A remedy special to a particular foreign 
state is not. by any principle of comity en- 
forceable elsewhcre and must be applied 
witbin tlie jurisdiction of tbe domicile of tbe 
corporation; Fowler v. Larnson, 146 111. 472, 


34 N. E. 032, 37 Am. St. Rep. 163; Young v. 
Farwell, 130 111. 32G, 28 N. E. S43; Tuttle v. 
Bank, 1G1 111. 407, 44 N. E. 0S4, 34 L. R. A. 
750; Natioual Bank of Auburn v. Dillingbam, 
147 N. Y. 003, 42 N. E. 338, 40 Am. St. Iiep. 
G02; Marshall v. Sherman, 14S N. Y. 0, 42 
N. E. 410, 34 L. R. A. 757, 51 Am. St. Itep. 
654. 

Generally, force aiul effect will be given 
by any state to foreign ldws in cases wliere 
from tlie transactions of tbe parties they 
are applicable, unless they affect injiiriou>ly 
lier own citizens, violate ber cxpress euact- 
meuts, or are conira bonos morcs. 

Tbe broad rnle as to contracts is tbns 
stated by Wbarton (Confl. I>aws § 4ul) : 
“Oliligations, iu respect to tbe mode of their 
soleiniiization, are subj(*-t to tbe rule locus 
ret/it actum; in respeet to tbeir interpreta- 
tion, to tfle lcx loci contractus; in respect to 
tbe mode of tbeir perforniance, to the law 
of the place of their performance. But tbe 
lex fori determines when and how sucb laws, 
wlien foreign, are to be adopted, and iu all 
cases not specified above, supplies tbe ap- 
plicatory Iaw.” Tliis rule is quoted by Ilunt, 
J., in Scudder v. Bank, 01 U. S. 411, 23 L. 
Ed. 245. In a later part of his opinion, in 
tbe same case, be says: ‘‘Mattors bearing 
upon tbe execution, the interpretation, aml 
the valiüity of a contract are determined by 
tbe law of the place where tbe eontract is 
rnade. !\Iatters connected with its perforin- 
ance are regulated by tbe law prevailing at 
tbe place of performanee. Matters respect- 
ing tlie remedy, such as tbe bringing of suits. 
admissibility of evidence, statutes of limita- 
tions, depend npon tbe law of tbe pla 
wbere tbe snit is hrought. A carcfnl con- 
sideration of tlie deeisions of tbis conntrv 
and of Englaiul will snstain tbese positions;” 
cited in Milliken v. Pratt, 125 Mass. 374, 28 
Aui. Rep. 241, wbicb is iu turn cited in Prit- 
chard v. Norton, 100 U. 8. 124, 1 Sup. Ct. 
102. 27 L. Ed. 104, wliere, in a suit on a bond 
execnted in New York to indemnify tbe 
plaintiff’s intestnte as snrety in an appoal 
hond in a suit in Louisiana, tbe eourt defined 
the “scat of the oblirjution " and held tbe law 
applicnble to be tlie lcx loci solutionis wbicb 
was the law of Lonisiana; the /c.r loci co;i- 
tractus was saicl to be a eonfusing phrase, 1 
becanse it Is iu reality tbe law not of tbe 
plaee of exeeution but of tbe seat of tbe ob- 
ligation, and tbat miglit be either tbe place 
of cxecution or tlie plaee of performance. 

Mr. Wbarton expressed tlie rnle in the fol- 
lowing terms, in tbe second editiiui (lSSl) of 
liis Confl. Laws § 401: “A contraet, so far as 
conccrns its formnl niaking, is to be deter- 
uiined by tbe placo wliere it is solemnized. 
unless tbe lc.r situs of property disposed of 
otherwise retpiires; so far as concerns its 
interpretalion, by the law of thc place wbere 
its terms are settlcd, unless tbe partics liad 
tbe usages of anotber place in view; so far 
as concerns tbe remedy, by tbe law of tbe 
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place of suit ; and so far as concerns its per- 
formance, by the law of the place of perform- 
ance.” 

The criterion by which to ascertain wheth- 
er a particülar inquiry relates to the sub- 
stance of the contract or the remedy merely 
is said to be: Supposc the legislature of the 
locus contractus to enact the law of the 
forum, making it applicable to the existing 
eontract. If the result is that the obligation 
of the contract is eithejj increased or im- 
paired thereby, then the point to which the 
law of the forum relates is part of the obliga- 
tion or substance of the contract and is not 
merely a matter of remedy, and the lex loci , 
not the lcx fori, should control. If, on the 
other hand, the result is that the obligation 
of the contract is not at all aftected, being 
neither increased nor dtminished, then the 
inquiry relates to a matter of remedy only, 
and the lex fori should govem. 16 Harv. L. 
Kev. 262. 

A contract (to pay money) was made in 
Dakota by a married woman and was pay- 
able there. The Dakota law permitted her 
to contract and to sue, and be sued as though 
she were tmmarried. She owned land in 
Missotiri which the Dakota creditor sought 
to attach. By the law of Missouri (lexi fori) 
a married woman (for purposes of this case) 
was competent to be sued personally, but her 
property cotild not be attached. The ques- 
tion was whether the particular remedy of 
attachment related to the obligation of the 
eontract (to be governed by Dakota law) or 
to the remedy merely, in which case the law 
of Missouri should control. By a divided 
court it was held that the Missouri law 
should control; Huhe v. Buck, 124 Mo. 178, 
27 S. W. 412, 25 L. R. A. 17S, 46 Am. St. Rep. 
439. 

Where an action was brought in Massachu- 
setts upon a contract made in New York to 
convey land situated in Massachusetts, it 
was held that the measure of damages for 
the breach of contract was part of the ob- 
ligation of the contract to be determined by 
New York law, not a mere matter of remedy 
to be controlled by the lex fori; Atwood v. 
Walker, 179 Mass. 514, 61 N. E. 5S. 

Prof. Beale (23 Harv. L. Rev.) considers 
very fully the laws governing the validity 
of contracts and reaches substantially the 
following results (here summarized by per- 
mission): 

Story states as a general principle that 
the law of the place of making governs, but 
there is an exception where the contract is 
to be elsewhere performed, and hence the law 
of the place of performance governs. The 
rule that the intention of the parties shall 
govern may be directly traced to the dictum 
of Lord Mansfield in Robinson v. Bland, 2 
Burr. 1077, and was derived by him from 
the doctriues of the Civil Law. The rule 
that the law of the place of performance gov- 
erns may be traced to the statement of Judge 


Story in his Conflict of Laws § 2S0, often 
repeated verbatim in the cases; and it was 
on his part a restatement of his opinion in 
Van Reimsdyk v. Kane, 1 Gall. 371, 375, Fed. 
Cas. No. 16,S71. The prcsent tendency 
greatly stimulated by the late English and 
federàl cases, is toward the adoption of the 
law intended by the ‘parties. Though the 
greater number of states still profess ad- 
herenee to Judge Story’s rule, it is being 
superseded by the other rule. In enumerat- 
ing the states which accept one or the other 
of the principal rules, it must be pointed out 
that in several the qucstion appears not to 
have arisen; in others, the decisions or dicta 
are not sufficiently clear to justify including 
the state in either list. 

Cases adopting the law of the place of 
making: Wolf v. Burke, 18 Colo. 264, 32 
Pac. 427, 19 L. R. A. 792; Garrigue v. Kellar, 
164 Ind. 676, 74 N. E. 523, 69 L. R. A. S70, 
108 Am. St. Rep. 324; New York Security & 
Trust Co. v. Davis, 96 Md. Sl, 53 Atl. 669; 
Polson v. Stewart, 167 Mass. 211, 45 N. E. 
737, 36 L. R. A. 771, 57 Am. St. Rep. 452; 
Gray v. Telegraph Co., 1ÖS Tenn. 39, 64 S. 
W. 1063, 56 L. R. A. 301, 91 Am. St. Rep. 706; 
Galloway v. Ins. Co., 45 W. Va. 237, 31 S. 
E. 969. 

Cases adopting the law of the place of per- 
formance: Southern Exp. Co. v. Gibbs, 155 
Ala. 303, 46 South. 465, 1S L. R. A. (N. S.) 
S74, 130 Am. St. Rep. 24; Midland Valley R. 
Co. v. Mfg. Co., 80 Ark. 399, 97 S. W’. 679, 10 
Ann. Cas. 372; Progresso S. S. Co. v. Ins. 
Co., 146 Cal. 279, 79 Pac. 967; Odom v. Se- 
curity Co., 91 Ga. 505, 1S S. E. 131; Spinney 
v. Chapman, 121 Ia. 3S, 95 N. W. 230, 100 
Am. St. Rep. 305; Alexander v. Barker, 64 
Kan. 396, 67 Pac. 829; IVestern Union Tel. 
Co. v. Eubanks, 100 Ky. 591, 3S S. W. 106S, 
36 L. R. A. 711, 66 Am. St. Rep. 361; Lynch 
v. Tostlethwaite, 7 Mart. (O. S.) 69, 12 Am. 
Dec. 495; Stanton v. Harvey, 44 La. Ann. 
511, 10 South. 778; Emerson Co. v. Proctor, 
97 Me. 360, 54 Atl. S49; Arbuckle v. Reaume, 
96 Mich. 243, 55 N. W. S0S; Limerick Nat. 
Bank v. Howard, 71 N. II. 13, 51 Atl. 641, 93 
Am. St. Rep. 4S9; Brownell v. Freese, 35 N. 
J. L. 285, 10 Am. Rep. 239; Montana Coal & 
Coke Co. v. Coal & Coke Co., 69 Oliio St. 351, 
09 N. E. 613; Bcnnett v. Loan Ass’n, 177 Pa. 
233, 35 Atl. 684, 34 L. R. A. 595, 55 Am. St. 
Rep. 723; First Nat. Bank v. Doeden, 21 S. 
D. 400, 113 N. W. 81. 

Cases adopting the law intended by the 
parties: Beggs v. Bartels, 73 Conn. 132, 46 
Atl. 874, 84 Am. St. Rep. 152; Burson v. 
Vogel, 29 App. D. C. 396; Illinois Cent. R. Co. 
v. Beebe, 174 III. 13, 50 N. E. 1019, 43 L. R. 

: A. 210, 66 Am. St. Rep. 253; Security Co. of 
Hartford, Connecticut v. Eyer, 36 Neb. 507, 
54 N. W. S38, 3S Arn. St. Rep. 735; IVilson v. 
Mill Co., 150 N. Y. 314, 44 N. E. 959, 55 Am. 
St. Rep. 0S0; Williams v. Mutual Reserve 
Fund Life Ass’n, 145 N. C. 12S, 5S S. E. S02, 
13 Ann. Cas. 51; U. S. Savings & Loan Co. 
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v. Shain, 8 N. D. 130, 77 N. W. 100G; Gallet- 
ley v. Striekland, 74 S. C. 394, 94 S. E. 570; 
Metropulitan Life Ins. Co. v. Bradley, 9S Tex. 
230, 82 S. W. 1031, 0S L. It. A. 500; Union 
Central Life Ins. Co. v. Pollard, 94 Va. 14G, 
2G S. E. 421, 30 L. R. A. 271, 04 Am. St. Rep. 
715; Benjainin Bauk v. Doherty, 42 Wash. 
317, S4 I’ac. S72, 4 L. R. A. (N. S.) 1191, 114 
Ain. St. Rep. 123; Brown v. Gates, 120 Wis. 
349, 97 N. W. 221, 9S N. W. 205, 1 Ann. Cas. 
85; and, in usury cases, aiso the federal 
courts and Alahama, Gcorgia, Ivansas, Mis- 
souri, Mi.ssissippi, <3hio, and Tcnnessee. 

Tiie Fedekal Cases. 1 . Place of making 
gaverns; Fidelit.v Mut Life Ass'n v. Jeffords, 
107 Fed. 402, 40 C. C. A. 377, 53 L. R. A. 193; 
Robinson v. Brick Co., 127 Fed. S04, 02 C. C. 
A. 4S4; thus the place of makiug is adopted 
as opposed to the law of the domieil of the 
partles; Northwestern S. S. Co. v. Ins. Co., 
101 Fed. 100; or to the place from which thc 
offer is sent; Equitahle Life Assur. Soc. of 
United States v. Trimble, S3 Fed. 85, 27 C. 
C. A. 404; or to tlie plaee where a document 
is signed, prior to its taking effect elsewhere 
as au obligation; Phipps v. Harding, 70 Fed. 
4CS, 17 C. C. A. 203, 30 L. R. A. 513. 

2. In a small numbcr of cases, it has been 
held that the law of the place of perform- 
ance governs the validity of the contraet; 
Smith v. Ins. Co., 5 Fcd. 5S2; Pacifie States 
Saviugs, Loan & Bldg. Co. v. Green, 123 Fed. 
43, 59 C. C. A. 1G7; Berry v. Chase, 14G Fed. 
025, 77 C. C. A. 1G1; but where there is 
more thau one place of performance, it has 
beeu lield that the parties ex necessitatc 
must be referred to the Iaw of the place of 
making; Morgan v. R. Co., 2 Woods 244, 
Fed. Cas. No. 9,S04. 

3. The place by the law of wliich tlie con- 
tract is valid: In usury cases it has ofteu 
been lield that, if the place of performanee 
would hold an agreement void for usurj', the 
law of the place of making may be resorted 
to for making the contract valid; Sturdi- 
vaut v. Bauk, G0 Fed. 730, 9 C. C. A. 25G; 
Andruss v. Saving Ass’n, 94 Fed. 575, 30 C. 
C. A. 33G; Dygert v. Trust Co., 94 Fed. 913, 
37 C. C. A. 389. 

Jf. Flace inlended by the parties: Tu some 
cases the court seeks to find the intention of 
the parties, and governs the contract by that; 
Wayman v. Southard, 10 Whcat. (U. S.) 1, 0 
L. Ed. 253; Gihson v. Ins. Co., 77 Fed. 5G1. 
Tliis is the rule most commonly laid down 
in the usury cases, wliere the parties are pre- 
sumed to intcnd the law of the place of 
making or of tlic placo of perforniance, ac- 
cording to which would make the contract 
valid; Cromwell v. Sac Count.v, 96 U. S. 51, 
24 L. Ed. GSl; Mattlicws v. Murchison, 17 
Fed. 700; so in other than usury cases; IIub> 
bard v. Bank, 72 Fed. 234, 1S C. C. A. 525; 
but where both laws wüuld make the agree- 
ment usurious, the intention of the partics is 
allowed no weight, and the law of the place 
of makiug goverus; Andrews v. Pond, 13 


Pct. (U. S.) 05, 10 L. Ed. 01; Heath v. Gris- 
wold, 5 Fed. 573, 1S Blatch. 555. The law of 
the plaee of making is presumcd, iu some 
cases, to be that inteuded by the parties; 
Liverpool & G. W. S. Co. v. Ins. <’o., 129 V. 
S. 397, 9 Sup. Ct. 409, 32 L. Kd. 78S; Mu- 
tualXife Ins. Co. v. Cuhcn, 179 F. S. 202, 21 
Sup. Ct. 100, 45 L. Ed. 1S1; The Majestic, 00 
Fcd. G24, 9 C. C. A. 101, 23 L. IL A. 740; in 
a few other cases, the law of the place of 
pcrformance is presumed to be that intcnded 
by the parties; Ilall v. Cordell, 142 U. S. 
11G, 12 Sup. Ct. 154, 35 L. Ed. 95G; JuIiikoii 
v. Norton Co., 159 Fed. 3G1, SG C. C. A. 3G1. 
When the parties expressly agrec that tlie 
contraot shall be subject to a certaiu law, it 
has heen intimated, though never expressly 
dccided by the Suprenio Court, that the court 
will give effect to this inteution; Mutnal 
Life lns. Co. v. Hill, 193 U. S. 551, 24 Sup. 
Ct. 53S, 4S L. Ed. 7SS; hut no sueh stipula- 
tion will he given cffect where it is regarded 
as against public policy; Lewisohn v. Steam- 
ship Co., 5G Fed. G02 ; Botany Worsted Mills 
v. Knott, 7G Fed. 5S2 ; or where the parties 
would thereby avoid the provisions of a stat- 
ute of the plaee of rnaking; Fowler v. Trust 
Co., 141 U. S. 3S4, 12 Sup. Ct. 1, 35 L. Ed. 
7SG; Mutual Life Ins. Co. v. Ilathaway, 10G 
Fed. Slo, 45 C. C. A. G55; Albro v. Ins. Co., 
119 Fed. G29 ; but a legislatiye enaetinent 
whieh declares a public policy and prohib- 
its its violation has, to some extent, an ex- 
tra-territorial effeet; thus, a prohibition in 
a deeree of divorce against the re-marriage 
of the guilty party during the lifetime of the 
other Iias, in general, no extra-territorial 
effcct; Dimiifel v. Wilson, 107 Md. 329. 08 
Atl. 5G1, 13 L. R. A. (N. S.) 11S0, 15 Aun. 
Cas. 753; Van Voorhis v. Brintnall, SG N. V. 
1S, 40 Am. Rep. 505; Thorp v. Tliorp, 90 N. 
Y. G02, 43 Am. Rep. 189; Moore v. Ilegcman. 
92 N. V. 521, 44 Am. Rep. 408; yet where 
a statute forbids such remarriage within a 
speeified time, aud the persons go to another 
state for the express purpose of cvading tlie 
law of their domicil, contract a marriage in 
such state, valid under its laws. aml return 
to the state of their domieil, such liiarriage 
will there he lield iuvaiid as against public 
policy aud good morals; Lanham v. Lanham, 
130 Wis. 3G0, 117 N. W. 7S7, 17 L. R. A. (N. 
S.) S01, 128 Am. St. Rop. 1085: and wliere 
the state statutes prohihit the guilty party 
in a divorce granted for adultcry from mar- 
rying the eo-respondent, during the lifetime 
of the innocent spousc, a marriage in anoth- 
er state, valid according to its Iaws, will liot 
he recoguized in the state dedaring such a 
marriage to be against its publie policy and 
good morals'; 1‘ennegar v. State, S7 Tenn. 
244, 10 S. W. 305. 2 L. R. A. 703, 10 Am. St 
Rep. G4S; Stull’s Estate, 1S3 Pa. 025, 39 Atl. 
10, 39 L. R. A. 539, G3 Am. St Rep. 770; so 
where a statutc prohibited the marriage of 
uegroes and white persons, such a marriagc, 
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when made outside of the state and valid 
where perforined, was held void in the state 
enacting it; Dupre v. Boulard's Ex’r, 10 La. 
Ann. 411; Kinney v. Com., 30 Gratt. (Va.) 
858, 32 Am. Rep. C00; so where an English 
statute provided that a marriage with a de- 
ceased wife's sister should be invalid, a mar- 
riage made outside of England, and lawful 
wliere it was celebrated, was held void in 
England; 9 H. L. Cas. 193; so where there 
was statutory prohibition of the marriage of 
ürst cousins, such a marriage was held void 
where the parties contracted a vaiid mar- 
riage elsewhere and returned to the state 
prohibiting it; Johnson v. Johnson, 57 Wash. 
89, 10G Pac. 500, 2G L. R. A. (N. S.) 179. 

A like provision in the Civil Code of South 
Dakota was held not to warrant the annul- 
ment of a marriage contracted in Califoruia 
between first cousins who at the time of the 
marriage were citizens of California; Garcia 
v. Garcia, 25 S. D. 645, 127 N. W. 5S6, Ann. 
Cas. 1912C, C21. 

A statute*declared that re-marriage by one 
of the parties to a divorce within a given 
time, either within or without the state, 
should be void ; after a divorce within the 
state, one of the parties witliin the prohibit- 
ed time went to a foreign country and there 
ac-quired a domicil and contracted a mar- 
riage valid by its laws; sis years after slie 
returned to the state, where she was di- 
vorced and inarried again. On a prosecution 
for bigamy, her foreign marriage was held 
valid ; State v. Fenn, 47 Wash. 561, 92 Pac. 
417, 17 L. R. A. (N. S.) S00, on the ground 
that her domicil was at the time in such for- 
eign country. 

Real Estate. In gencral, the mode of 
c-onveying, iucumbering, transmittiug, devis- 
ing, and controlling real estate is governed 
by the law of the place of situation of the 
property; Bronson v. Lumber Co., 44 Minn. 
34S, 46 N. W. 570; Cochran v. Benton, 126 
Ind. 5S, 25 N. E. 870; U. S. v. Crosby, 7 Cr. 
(U. S.) 115, 3 L. Ed. 2S7; Oakey v. Bennett, 
11 How. (U. S.) 33, 13 L. Ed. 593; Augusta 

l ns. & Banking Co. v. Mortou, 3 La. Ann. 
41S ; 14 Ves. 541; 4 T. R. 1S2; Fall v. Eas- 
tin, 215 U. S. 1, 30 Sup. Ct. 3, 54 L. Ed. 65, 
23 L. R. A. (N. S.) 924, 17 Ann. Cas. S53 ; 
Brine v. Ins. Co., 96 U. S. 627, 24 L. Ed. S5S. 
See Lex Rei Sit.t:. 

Perhaps an exception may exist in the case 
of mortgages; Bank of Eugland v. Tarleton, 
23 Miss. 175; Dnndas v. Bowler, 3 McLean 
397, Fed. Cas. No. 4,141. But the point can- 
not be considered as settled; 1 Washb. R. P. 
524; Story, Confl. Laws § 363; Westl. Priv. 

l nt. Law 75. It is said by Wharton (Confl. 
Laws § 36S) that the law governing the mort- 
gage, as such, is the law of situs of the land 
which the mortgage eovers; but the debt is 
governed by the law of the domicil of the 
party to whom it is due, no matter wherê 
the property be situated; see Townsend v. 
Riley, 46 N. H. 300; Oregon & W. Trust Inv. 


Co. v. Rathburn, 5 Sawy. 32, Fed. Cas. No. 
10,555; Cope v. Wheeler, 41 N. Y. 313; Post 
v. Bank, 13S 111. 559, 28 N. E. 97S; Penfield 
v. Tower, 1 N. D. 216, 46 N. W. 413; and 
that when the money is invested on the land 
for which the mortgage is given, the lex sitce 
prevails. For the purposes of taxation a 
dcbt has its situs at the domicil of the cred- 
itor; Ilauenstein v. Lynham, 100 U. S. 490, 
25 L. Ed. 628. 

Peesonal Property. For the general rules 
as to the disposition of personal property, see 
Domicil. Dills of exchange and promissorg 
notes are to be governed, as to validity and 
interpretation, by the law of the place of 
making, as are other contracts. The resi- 
dence of the drawee of a bill of exchange, 
and the place of making a promissory note 
where no other place of pavment is speci- 
fied, is the locus contractus; 10 B. & C. 21; 
4 C. & P. 35; Bissell v. Lewis, 4 Mich. 450; 
Davis v. Clemson, 6 McLean, 622, Fed. Cas. 
No. 3,630; Barney v. Newcomb, 9 Cush. 
(Mass.) 46; Peck v. Hibbard, 26 Vt. C9S, 02 
Am. Dec. 605; Wilson v. Lazier, 11 Gratt. 
(Va.) 477 ; Lizardi v. Cohen, 3 Gill (Md.) 430; 
Fessenden v. Taft, 65 N. H. 39, 17 Atl. 713; 
Stevens v. Gregg, 89 Ky. 461, 12 S. W. 775; 
see Raymond v. Ilolmes, 11 Tex. 54; Fra- 
zier v. Warfield, 9 Smedes & M. (Miss.) 220, 
wliere the place of address is said to be the 
place of making. As between the drawee and 
drawer and other parties (but not as between 
an indorser and indorsee, Everett v. Ven- 
dyres, 19 N. Y. 436; but see Peck v. Mayo, 
14 Vt. 33, 39 Am. Dec. 205); each indorse- 
ment is considered a new contract; Young 
v. Harris, 14 B. Monr. (Ky.) 556, Gl Am. Dec. 
170; Cook v. Litchfield, 5 Sandf. (N. Y.) 330; 
Cox v. Adams, 2 Ga. 15S; Dundas v. Bow- 
ler, 3 McLean 397, Fed. Cas. No. 4,141. On 
a bill of exchange drawn in one state and 
payable in another, the time within which 
notice of protest must be mailed is deter- 
miued by the law of the latter state; Brown 
v. .Jones, 125 Ind. 375, 25 N. E. 452, 21 Am. 
St. Rep. 227. In case of commercial paper 
the notice required to bind drawer and in- 
dorser is determined by law of place of draw- 
ing and indorsing. See Lex Loci. A stat- 
ute of limitations of a foreign state provid- 
ing that an aetion on a note shall be brought 
within a certain tirne after the cause of ac- 
tion accrues bars the debt itself if not 
brought within tlie time limited, and may be 
pleaded in bar of an action brought on the 
note in another state; Rathbone v. Coe, 6 
Dak. 91, 50 N. W. C20. See MacNichol v. 
Spence, S3 Me. 87, 21 Atl. 74S. Place of pay- 
ment governs as to all matters connected 
with payment; Pritchard v. Norton, 106 ü. 
S. 124, 1 Sup. Ct. 102, 27 L. Ed. 104; Tar- 
box v. Childs, 165 Mass. 40S, 43 N. E. 124. 

The better rule as to the rate of iuterest 
to be allowed on bills of exchange and prom- 
issory notes, where no place of payment is 
spec-ified aud no rate of interest mentioned* 
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seems lo be the rate of tlie lex loci; 5 C. & 
F. 1, 12; Slacum v. Pomery, G Cra. (U. S.) 
221, 3 L. Ed. 203; Tlie Star, 3 Wheat. (U. S.) 
101, 4 L. Ed. 338; James v. Allen, 1 Dall. 
(Pa.) 191, 1 L. Ed. 93; Ilawley v. Sloo, 12 
La. Ann. 815. And see Friend v. Wilkinson, 
9 Gratt. (Va.) 31; liuek v. Little, 24 Miss. 
403; Price v. Tage & Bacon, 24 Mo. G5; 1 
Pars. Contr. 23S; Cope v. Aldcn, 53 Barb. 
(N. Y.) 350; Campbcll v. Nichols, 33 N. J. L. 
81; The Star, 3 Wlieat. (U. S.) 101, 4 D Ed. 
33S. The damages recoverable on a bill of 
exchange not paid are those of the place 
where the plaintilT is entitled to reimburse- 
ment. In the T’nitcd States, these are gen- 
erally fixed by statute; Ilendricks v. Frank- 
lin, 4 Johns. (N. Y.) 119; Grimshaw v. Ben- 
der, G Mass. 157; Smith v. Shaw, 2 Wash. 
C. C. 107, Fed. Cas. No. 13,107; Grant v. 
Ilealey, 3 Sumn, 523, Fed. Cas. No. 5,G9G. 

Wlierc a place of paymeut is specilied, the 
interest of that place must be allowed; 
Frencli v. French, 12G Mass. 3G0; l*eck v. 
Alayo, 14 Vt. 33, 39 Am. Dec. 203; Pomeroy 
v. Ainsworth, 22 Barb. (N. Y.) 11S; Dickin- 
son v, Edwards, 77 N. Y. 573, 33 Am. Eep. 
G71. See Fanuing v. Consequa, 17 Johns. 
(N. Y.) 511, S Am. Dec. 442; except that 
when a contract is inade in one state, to be 
performed in anothcr, parties may contract 
for the legal rate of interest allowable in 
eitlier state, provided such contract is enter- 
ed into in good faith, and not mercly to 
avoid the usury laws; Depau v. Ilumphreys, 
8 Mart. N. S. (La.) 1; Townsend v. Riley, 
46 N. H. 300; Miller v. Tiffany, 1 Wall. (U. 
S.) 310, 17 L. Ed. 540; Berrien v. Wriglit, 
2G Barb. (N. Y.) 213; ICilgore v. Dempsey, 25 
Ohio St. 413, 18 Am. Rep. 306; Arnold v. 
Potter, 22 Ia. 194; Brownell v. Frcese, 35 
N. J. L. 2S5, 10 Am. Uep. 239. See Odoin v. 
Security Co., 91 Ga. 505, 1S S. E. 131; con- 
tra , Story, Confl. Laws § 298.' A note made 
in one state and payable iu anothcr, is not 
subject to the usury laws of the latter state, 
if it is valid in that respect in the state 
where it was made; Mattliews v. Paine, 47 
Ark. 54, 14 S. W. 4G3; Brewster v. Lyndes, 
2 Miles (Pa.) 1S5. 

Chattel mortgages valid and duly regis- 
tered under the laws of the state in which 
the property is situated at the time of the 
mortgage, will bc held valid in another state 
to which the property is removed, although 
the regulations there are different; Bank of 
United States v. Lee, 13 Pet. (U. S.) 107, 10 
L. Ed. 81; Feurt v. Kowell, G2 AIo. 524; 
Barkcr v. Stacy, 25 Miss. 471; Kanaga v. 
Taylor, 7 Ohio St. 134, 70 Am. Dec. G2; Mar- 
tin v. Ilill, 12 Barb. (N. Y.) G31; but sce 
Handley v. narris, 48 ICan. G0G, 29 Pac. 1145, 
17 L. R. A. 703, 30 Am. St. Rep. 322 ; Clough 
v. Kyne, 40 111. App. 234; Green v. Van 
Buskirk, 7 Wall. (U. S.) 140, 19 L. Ed. 109; 
and it will be enforced in thc state to which 
the property has been removed, although it 


would have bcen invalid if made in that 
state; Smith v. Ilutchings, 30 Mo. 3S3; but 
it is said by Wharton (Conll. I.aws § 317), 
that tlie law in regard to chattel mortgages 
is governcd by the lex rci sitcc ; that a lien 
is extinguislied when goods are taken from 
the place wliere the lien was crcated to a 
place where sucli a lien is not recoguized; 
Whart. Confl. Laws § 318; McCabe v. Bly- 
myrc, 9 Phila. (Pa.) G15 (where a chattel 
mortgage made in Maryland was held in- 
valid in Pennsylvania as against a hona fide 
purchaser without notice); and a Loui.-iana 
court refused to enforce a chattel mortgage 
made in another state, such mortgages being 
unknown in Louisiana; Delop v. Windsor & 
Randolph, 2G La. Aun. 1S5. 

Thc law of the siius governs a mortgage 
of chattels in one state, cxecuted in anoth- 
or; Roror, Tnt. St. L. 9G; Jones, Chat. Alortg. 
§ 305; Clark v. Tarbell, 5S N. II. SS; Green 
v. Van Buskirk, 7 Wall. (U. S.) 139. 19 L. 
Ed. 109; Denny v. Faulkner, 22 Kan. 89. 
See Arnes Iron Works v. Warren, 7G Iud. 512, 
40 Am. Rep. 25S: Tyler v. Strang, 21 Barb. 
(N. Y.) 198; conira , Runyon v. Groskon, 12 N. 
J. Eq. SG; Blystone v. Burgett, 10 Ind. 2S, 
GS Am. Dec. G5S. The same is true in the 
case of conditional sales; Langworthy v. 
Little. 12 Cusk. (Mass.) 109; Hervev v. Lo- 
oomotive Works, 93 V. S. GG4, 23 L. Ed. 1003; 
Cleveland Machine Works v. Lang. G7 N. II. 
34S. 

The lex fori determincs the remedies on 
the mortgage; Ferguson v. Clifford. 37 N. II. 
SG; eontra , Story, Conti. Laws § 402; Mum- 
ford v. Cauty, 50 111. 370, 99 Am. Dcc. 525 
(where there appcars to have been notiee). 
See Wattson v. Campben. 3S N. Y. 153, wbere 
a mortgage on a ship, made and sliown to 
be invalid in Pennsylvania< was licld invalid 
in New York; Bcaumont v. Yeatman, S 
Humphr. (Teim.) 542. 

Tbe registration of chattel mortgages and 
transfer of government and local stocks are 
frequentlv made subjects of positive law, 
whieh then suspends the law of the domicil. 

Where tbe mortgagor of cliattels removes 
with tliem to another state, thc mortgagee, 
to preserve his rights, nced not again record 
the mortgage in such other state ; Keenan v. 
Stimson. 32 Minn. 377, 20 N. W. 3G l ; Fergu- 
son v. Clifford, 37 N. II. S7; Feurt v. Row- 
ell, G2 AIo. 524; Parr v. Briuly, 37 N. J. L. 
201. But in Alabama it niust be re<ordcd 
to preserve its validity; Johnson v. Ilughes, 
S9 Ala. 5SS. S Soutk. 147. 

As to wlietker such niortgages will be re- 
spccted in prefcrence to claiins of citizeus 
of the state into wliieh the property is re- 
moved, it is held tliat they will; Jones v. 
Taylor, 30 Yt 42, overruling Skiff v, Solace, 
23 Yt. 279; Kanaga v. Taylor, 7 Oliio St. 
131, 70 Am. Dec. G2; Martin v. Ilill, 12 
Barb. (N. Y.) G31; Beaumout v. Yeatman, S 
Ilumpkr. (Tenn.) 542. A ckattel mortgage 
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valid in tlie state where executed wdthout 
change of possession protects the property 
mortgaged against an attachment in Yer- 
inont, tliough in the possession of the mort- 
gagor; Taylor v. Boardman, 25 Vt 5S1; Xor- 
ris v. Sowles, 57 Vt. 3G0. 

Questions of priority of liens and other 
claims are, in general, to be determined by 
the lex rei sit<r even in regard to personal 
property; Harrison v. Sterry, 5 Cra. (U. S.) 
2b9, 3 L. Ed. 104; Olivier v. Townes, 2 Mart. 
N. S. (La.) 93 ; In re Miller’s Estate, 3 Rawle 
(Pa.) 312, 24 Am. Dec. 345; Hammond v. Sto- 
vail, 17 Ga. 491; Walker v. Roberts, 4 Rich. 
(S. C.) 561; Trapnall v. Richardson, 13 Ark. 
543, 5S Am. Dec. 33S. A chattel mortgage 
made in Canada, with ixjssession delivered to 
the mortgagee, was held entitled to priority 
in Michigan, whither the property was taken 
witliout consent of the mortgagee, over a 
prior chattel mortgage in Mickigan executed 
before the property was taken to Canada and 
recorded after its return; Yining v. Millar, 
109 Mich. 205, G7 N. W. 126, 32 L. R. A. 442. 

The existence of the lien will generally 
depend on the lex loci; Story, Confl. Laws 
§§ 322 &, 402; Harrison v. Sterry, 5 Cra. (U. 
S.) 2S9, 3 L. Ed. 104. See note on extra-ter- 
ritoriality of chattel mortgages, 17 L. R. A. 
127. 

Marriage comes under the general rule in 
regard to contracts, with some exceptions. 
See Lex Loci; 25 Amer. Law Rev. S2. 

The scope of a marriage settlement made 
abroad is to be determined by the lex loci 
contractus; 1 Bro. F. C. 129; 2 M. & K. 513; 
where not repugnant to the lex rei sitce; 31 
E. L. & Eq. 443; De Pierres v. Thorn, 4 Bosw. 
(X. Y.) 2GG. 

Wken the contract for marriage is to be 
executed elsewliere, the place of execution 
becomes the locus contractus; 23 E. L. & Eq. 
2SS. On the continent of Europe, capacity 
is usually governed by nationality, though in 
administering the rule the courts favor their 
own citizens; in England it was governed by 
domicil, but now the courts have gone back 
to the decision in 3 P. D. 1, holding capacity 
is governed by law of place of ceremony; and 
in America by the lcx loci; Com. v. Lane, 113 
Mass. 45S, 18 Am. Rep. 509. Ilence it is 
quite unsafe for an American to marry a for- 
eigner without a complete investigation of 
his capacity to marry according to his per- 
sonal law. See an article by J. H. Beale, Jr., 
in 15 II. L. R. 3S2 ; Marriage. 

Torts. In an action brought in one state 
for injuries done in another, the statutes and 
decisions of the courts of the latter state 
must fix the liability; Njus v. Ry. Co., 47 
Minn. 92, 49 X. W. 527; Erickson v. S. S. 
Co., 96 Fed. 80; Burnett v. R. Co., 176 Pa. 
45, 34 Atl. 972 (where a ticket was purchased 
at a point in Xew Jersey to a place in Xew 
York; the person was injured in Pennsyl= 
vania; the law of Pennsylvania was held to 
apply); Alexander v. Pennsylvania Co., 4S 


Ohio St. 623, 30 X. E. 69; Railway Co. v. 
Lewis, S9 Tenn. 235, 14 S. W. 603. See Le* 
high Yalley R. Co. v. Pennsylvania, 145 U. S. 
193, 12 Sup. Ct. S0G, 3G L. Ed. 072. 

In a proeeeding to limit liability for clairns 
against a French vessel found to be in fault 
for a collision in a fog on the high seas, the 
law of France, which autkorizes a recovery 
for loss of life against the vessel in fault, 
will be enforced by the courts of the United 
States, although the Frenck courts, in ap- 
pUdng the facts, found the international rule 
as to the speed of vessels in a fog might not 
have keld such vessel to be at fault; La 
Bourgogne, 210 U. S. 95, 28 Sup. Ct. 6G4, 52 
L. Ed. 973. 

Movahles in general. An assigninent of a 
movable which gives a good title according 
to the law of the country where it is situat- 
ed is recognized as valid in England, what* 
ever the domicil of the parties may be; 
[1S92] 1 Ch. 23S; so it lies with the law of 
the place where a written instrument is sit- 
uated to determine whether it is negotiable 
or not; [1905] 1 K. B. 677. Wliere, by the 
law of the place where goods are skipped and 
where the ship is, a sliipper is entitled to ex- 
ercise a right of stoppage in transitu, and 
has exercised that right in a manner recog- 
nized as valid by such law, his title to the 
goods will be recognized; 1 East 515. The 
rights of the assignor and the assignee on 
an assignment, in one country, of a document 
of title to a debt or to an interest in per- 
sonal property, are in general governed by 
the law of the country where the assignment 
takes place, altliougk the debt may be due 
from persons living in, or the personal prop- 
erty may be situated in, a foreign country; 
[1S9S] A. C. 616. The validity of an assign- 
ment of documents, such as policies of insur- 
ance; 17 Q. B. D. 309; or negotiable instru- 
ments; [1904] 2 K. B. 870; is determined by 
the law of the place where the assignment is 
rnade; 15 App. Cas. 267. 

Stecial Personal Relatioxs. Exccutors 
ancl ad)ninistrators, in the absence o£ a spe- 
cific statute authorizing it, have no power to 
sue or be sued by virtue of a foreign appoint- 
ment as such; Westl. Priv. Int. Law 279; 
Brookskire v. Dubose, 55 X. C. 276; Kirk- 
patrick v. Taylor, 10 Rich. (S. C.) 393; L. 
R. 5 Ch. App. 315; Swatzel v. Arnold, 1 
Woolw. 3S3, Fed. Cas. Xo. 13,6S2; Clark v. 
Blackington, 110 Mass. 369; Parker's Ap- 
peal, 61 Pa. 47S; Watson’s Adm’r v. Pack’s 
Adm’r. 3 W. Ya. 154; Turner v. Linam, 55 
Ga. 253; Morton v. Hatch, 54 Mo. 40S: Bell’s 
Adm’r v. Xichols, 3S Ala. 67S; Gilman v. 
Gilman, 54 Me. 453; Armstrong v. Lear, 12 
Wheat (U. S.) 169, 6 L. Ed. 5S9; 3 Q. B. 
49S; 2 Yes. 35. Where a foreign executor 
has brought assets into a state, then as the 
title is in him he can sue as an individual, 
but not as executor; Talmage v. Chapel, 16 
Mass. 71. 

In the United States, however, payment to 
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such exccutor will be an equitable diseharge, 
if the money has hcen distributed to those 
entitled; Doolittle v. Lewis, 7 Johns. Ch. (N. 
Y.) 49, 11 Am. Dec. 3S9. 

Ships and carsoes and the proceeds thcre- 
of, on the deatli of the owner, complete 
their voyages and return to tlie home port 
to be administcrcd; Story, Confl. Laws § 520; 
Wells v. Miller, 45 111. 3S2; Orcutt v. Orms, 

3 Paige Ch. (N. Y.) 459. 

See Executors and Administrators. 
GuarcUans have no power over the prop- 
erty, whether rcal or personal, of their 
wards, hy virtue of a foreign appointmcnt; 
Morrell v. Diekey, 1 Johns. Ch. (N. Y.) 153; 
Kraft v. Wickey, 4 Gill & J. (Md.) 332, 23 
Am. Dec. 5G9; 4 T. R. 1S3; they must have 
the sanction of the appropriate local tri- 
bunai; Curtis v. Smith, G Blatch. 537, Fed. 
Cas. No. 3,503; Noonan v. Pradley, 9 Wall. 
(U. S.) 394, 19 L. Ed. 757; Woodworth v. 
Spring, 4 Allen (Mass.) 321; Whart. Coufl. 
Laws § 2G0; L. lL 2 Eq. 74. 

As to the power of a guardian over the 
domicil of his ward, see Domicil. 

As to their extra-territorial powers, see 
Receivers. 

Sinxtics come under tlie general rules, 
and their contraets are goverued by the lcx 
Joci; hut iu the case of a bond with sure- 
ties, givcn to the government hy a navy 
agent for the faithful performance of his 
duties, the liability of the sureties is govern- 
ed by the eomrnon law, as the accountability 
of the principul was at Washington, the seat 
of governmeut; Cox v. U. S., G Pet. (U. S.) 
172, S L. Ed. 359 (the ease eoming up from 
Louisiana). See Duncan v. U. S., 7 Tet. (U. 
S.) 435, S L. Ed. 739. See Suretysiiip. 

JUDGMENTS AND DECREES OF FoREIGN 

Courts relating to immovable property with- 
in tlieir jurlsdiction are held binding every- 
where. And the rule is the same with re- 
gard to movables actually within their juris- 
diction; Noble v. Oil Co., 79 Pa. 354, 21 Am. 
Rep. GG; The Rio Grande, 23 Wall. (U. S.) 
45S, 23 L. Ed. 15S; 2 C. & P. 155. See ren- 
noyer v. Neff, 95 U. S. 714, 24 L. Ed. 5G3; 
L. R. 4 II. L. 414; Barrow v. West, 23 Pick. 
(Alass.) 270; Croudson v. Leonard, 4 Cra. 
(U. S.) 434, 2 L. Ed. G70. Thus admiralty 
procecdings in rem are held eonelusive evory- 
where if tlie court had a rightful jurisdie- 
tion fouiuled on actual possession of the 
subject-niattcr; Rose v. Ilimely, 4 Cra. (U. 
S.) 241, 2 L. Ed. GOS; lludson v. Guestier, 

4 Cra. (U. S.) 293, 2 L. Ed. G23; Croudson 
v. Lemiard, 4 Cra. (U. S.) 434, 2 L. Ed. G70; 
The Mary, 9 Cra. (U. S.) 12G, 3 L. Ed. GTS; 
Graut v. M'Laelilin, 4 Johns. (N. Y.) 34; 
Bradstreet v. Ins. Co., 3 Sumn. G00, Fed. 
Cas. No. 1.793; Magonn v. lns. Co., 1 Sto. 
157, Fed. Cas. No. S.9G1; Gray v. Swan, 1 
H. & J. (Md.) 142; Calhoun v. Ins. Co., 1 
Binn. (Fa.) 299; Baxter v. Ins. Co., 6 Mass. 
277, 4 Am. Dec. 125; L. IL 5 Q. B. 599; 


Dunham v. Ins. Co., 1 Low. 253, Fed. Cas. 
No. 4,152; State v. R. Co., 10 Nev. 47. 

But such decree may be avoided for mat- 
ter apparently erroneous on the face of the 
reeord ; 7 Term 523; or if there be an nm- 
higuity as to grouuds of condemnntion; 7 
Bingh. 495; 1 Greenl. Ev. § 5-11, n.; An- 
drcws v. Herriot, 4 Cow. (N. Y.) 320, n. 3; 
2 Kent 120. 

Jurisdiction to garnish a debt not pay- 
able at a ])articular place cannot, according 
to some eases, be had without personal si rv- 
iee on the ereditor; see cases eollected in 
Minor, Confi. of Laws § 125. Theso eases 
are overruled in Chicago, It. I. & P. Ry. Co. 
v. Sturm, 174 U. S. 710, 19 Sup. Ct. 797, 43 
L. Ed. 1144, which holds that service on tlie 
garnishee alone, obtained in the state of 
his domicil, gives jurisdiction. This deeisiou 
was hased on reasoning and dieta which 
would allow juris<diction irrespective of 
domicil wherever sueh service is obtained. 
and tliis vicw liad boen previously adopted 
by a few cases cited iu Chicago, R. I. & P. 
Ry. Co. v. Sturm, 174 U. S. 710, 19 Sup. Ct 
797, 13 L. Ed. 1144. See, contra , Penusyl- 
vania It Co. v. Rogers, 52 W. Ya. 450, 44 
S. E. 300, G2 L. R. A. 17S. 

Proeecdiugs under the garnishoe process 
are hcld procecdiugs in rcm; and a decree 
may be plcadcd in bar of au aetion again.st 
the trustee or garuishee; 1 Grecnl. Ev. § 
542; 4 Cow. (N. Y.) 520, n. But the eourt 
must have rightful jurisdiction over the rcs 
to make the judgmcnt binding: and then it 
will be effeetual only as to the rcs , unless 
the court had actual jurisdietion over the 
person also; McYicker v. Beedy, 31 Me. 314, 
50 Ain. Dec. GG6; Mattingly’s Ilcirs v. Corbit. 
7 B. Monr. (Ky.) 37G: State v. R. Co., 10 
Nev. 47; Pennoyer v. Neff, 95 U. S. 714, 24 
L. Ed. 5G5. 

Assignments and Transfers. Yoluntary 
assignments of personal property, valid 
where made, will trausfer property cvery- 
where; Speed v. May, 17 Pa. 91, 55 Am. 
Doc. 510; Schroder v. Tompkins, 5S Fed. 
G72; Yan Wyek v. Read, 43 Fed. 71G; Rieli- 
ardson v. Leavitt, 1 La. Anu. 430, 45 Ani. 
Dee. 90; Greene v. Mfg. Co., 52 Conn. 330; 
Train v. KendalL 137 Mass. 3GG; not as 
against eitizens of the state of the situs at- 
taching prior to the assignces’ obtaining 
possession: Ingraham v. Gcyor, 13 Mass. 
14G, 7 Am. Dec. 132; King v. Jolinsoii, 5 
llar. (Dcl.) 31. Othcnvise Wilson v. Carson. 
12 Md. 54. 

An invohintary assignment by operaliou 
of law as under hankrupt or insolvent laws 
will not avail as against atlaehing crcditors 
iu the place of situation of the property; 
Iloyt v. Thompsou, 5 N. Y. 320; Frazier v. 
Fredericks, 24 N. J. L. 1G2: Blake v. Wil- 
liams, G I’ick. (Alass.) 2SG, 3U2, 17 Atn. Dec. 
372; McNeil v. Colquhoon, 3 N. C«. 24; Rob- 
inson v. Crowder, 4 MeCord (S. C.) 519, 17 
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Am. Dec. 7G2; Saunders v. Williams, 5 N. 
H. 213; Olivier v. Townes, 2 Mart. N. S. 
(La.) 93; Milne v. Moreton, 6 Binn. (Pa.) 
3 ü 3, 6 Am. Dec. 466; Harrison v. Sterry, 5 
Cra. (U. S.) 2S9, 3 L. Ed. 104; Very v. Mc- 
Henry, 29 Me. 20S; Burk v. McClain, 1 
Harr. & McH. Qld.) 236; Beer v. Hooper, 32 
Miss. 246; Upton v. Hubbard, 28 Conn. 274, 
73 Am. Dec. 670; Woodward v. Roane, 23 
Ark. 526; Osborn v. Adams, 1S Pick. (Mass.) 
247; Liclitensteiu v. Gillett, 37 La. Ann. 522. 

It may be a question wketker tbe same 
rule would bold if the assignees bad obtain- 
ed possession; Cook v. Vau Horn, S1 Wis. 
291, 50 N. W. 893. An assignment by opera- 
tion of law is good so as to vest property 
in tbe assignees by comity; 6 M. & S. 126; 
Holmes v. Remsen, 20 Jokns. (N. T.) 262, 

11 Am. Dec. 269; Milue v. Moreton, 6 Binn. 
(Pa.) 363, 6 Am. Dec. 466 ; Goodwiu v. Jones, 
3 Mass. 517, 3 Am. Dec. 173. 

In England It Is settled tbat an assign- 
ment under the bankrupt law of a foreign 
country passes all tbe personal property 
of the bankrupt locally situate, and debts 
owing in Eugland, and that an attachment 
of such property by an Englisk creditor, 
after sucb bankruptcy, with or witliout no- 
tice to him, is invalid to overreacli the as- 
signment. See 25 Q. B. Div. 399. 

Discharges by tbe lex loci contractus are 
valid everywhere; May v. Breed, 7 Cush. 
(Mass.) 15, 54 Am. Dec. 700; Long v. Ham- 
mond, 40 Me. 204; Peck v. Hibbard, 26 Vt. 
703, 62 Àm. Dec. 605; Blanchard v. Russell, 
13 Mass. 1, 7 Am. Dec. 106; IMason v. Haile, 

12 Wbeat. (ü. S.) 370, 6 L. Ed. 660; 5 East 
121. This rule is restricted in the United 
States by the clause in the constitution 
forbidding the passage of any law impairing 
the obligation of contracts. Under this pro- 
vision, it is held that a state iusolvent or 
bankrupt law may not have any extra-terri- 
torial effect to diseliarge the debtor; Cook 
v. Moffat, 5 How. (U. S.) 307, 12 L. Ed. 
159; Donnelly v. Corbett, 7 N. Y. 500; Story, 
Const. § 1115, See Lex Fori. It may, how- 
ever, take away the remedy for non-per- 
formance of tbe contract in the Jocus con- 
tractus , on contracts made subsequently. 

As to Foreign Judgments and Foreign 
Laws, see those titles. 

Tbe important question of federal courts 
following state decisions, or not, is properly 
treated here. There is no common law of 
the United States in the sense of a national 
customary law distinct from the common 
law of England as adopted by the several 
states, each for itself, applied as its local 
law, and subject to such alteration as may 
be provided by its own statntes; Wheaton 
v. Peters, 8 Pet. (U. S.) 591, 8 L. Ed. 1055; 
Smith v. Alabama, 124 U. S. 465, 8 Sup. Ct. 
564, 31 L. Ed. 508. A determination in a 
given case, of what that law is, may be 
different in a federal court from one pre- 
vailing iu a state court. This anses from 


the circumstance that the federal courts, 
where they are called upon to administer 
the law of the state in which they sit, or 
by which the transaction is governed, ex- 
ercise an independent, though concurreut, 
jurisdietion, and are required to ascertain 
and declare tbe law according to tbcir own 
judgment; Western Union Telegrapb Co. v. 
Pub. Co., 181 U. S. 92, 21 Sup. Ct. 561, 45 
L. Ed. 765. Tbe conclusion of a state court, 
as to the time wben a cause of action ac- 
crues in case of fraud or concealment, based, 
not on a construction of a state statute, 
but on the view taken of the rule of the com- 
mon law, is not binding on a federal court, 
wben called on to construe tbe common law 
and to apply its principles to cases arising 
between citizens of different states; Murrav 
v. R. Co., 62 Fed. 24. 

U. S. R. S. § 721, provides that the laws 
of the several states shall be regarded as 
rules of decision in trials at common law 
in courts of tbe United States in cases wbere 
they apply. Judge Story in Swift v. Tyson, 
16 Pet. (U. S.) 1, 10 L. Ed. S65, says : “It 
will hardly be contended that decisions of 
courts constitute laws. They are at most 
only evidence of what the laws are, and 
are not themselves laws. They are often 
re-examined, reversed, and qualified by the 
courts themselves, whenever they are found 
to be either defective, ill-founded or other- 
wise incorrect.” All the decisions of the 
state eourts are “highly persuasive” upon 
the United States courts, even on proposi- 
tions of general law; this is because of the 
desire for harmony between the jurisdic- 
tions; Burgess v. Seligman, 107 U. S. 20, 2 
Sup. Ct. 10, 27 L. Ed. 359. Some of the 
questions on wdiich the federal courts have 
refused to follow tbe state courts are as 
follows: A case concerning building and 
loan associations; Alexander v. Loan Ass’n, 
110 Fed. 267; as to taking possession of 
ckattels under a chattel mortgage; Thomp- 
son v. Fairbanks, 196 U. S. 516, 25 Sup. Ct. 
306, 49 L. Ed. 577; as to the liability of 
common carriers, in the absence of a stat- 
ute; Lake Sliore & M. S. R. Co. v. Prentice, 
147 U. S. 101, 13 Sup. Ct. 261, 37 L. Ed. 97; 
the law of fellow servant; Baltimore & O. 
R. Cò. v. Baugh, 149 U. S. 372, 13 Sup. Ct. 
914, 37 L. Ed. 772; the law as to the duties 
of the master to furnish safe appliances to 
the servant; Texas & P. R. Co. v. Barrett, 
166 U. S. 617, 17 Sup. Ct. 707, 41 L. Ed. 
1136; the law as to injuries at railroad 
crossings; Schofield v. Ry. Co., 114 U. S. 
615, 5 Sup. Ct. 1125, 29 L. Ed. 224; aud as 
to the validity of contracts exempting tele- 
graph companies from liability for mistakes, 
etc., in the transmission of messages; West- 
ern Union Telegraph Co. v. Cook, 61 Fed. 
624, 9 C. C. A. 6S0. 

As to all matters governed by the law 
mercbant, the federal courts are not bound 
by state deeisions ; Burgess v. Seligman, 



COXFLICT OF LAWS 


G05 


COXFLICT OF LAWS 


107 U. S. 20, 2 Sup. Ct. 10, 27 L. Ed. 350. It 
is said that tlie saiue is true in the law of 
insurance; see Foster Fed. Pr. 557, 575, 
.wliere tlie cases are collected. 

Federal eourts follow decisions of state 
courts: 1. Upon the consti*uction of state 

constitutions and statntes; Walker v. State 
Harhor Coin’rs, 17 Wall. GIS, 21 L. Ed. 711; 
GagÈ* v. Pumpelly, 115 U. S. 451, G Sup. Ct. 
13G, 20 L. Ed. 440; lts interpretation is ac- 
cepted as the true interpretation, whatever 
may be lhe federal court’s opinion of its 
soundness; Oates v. r»ank, 100 U. S. 245, 25 
L. Ed. 5S0. 2. Upon questions involving Ihe 

title to land; Myrick v. Ileard, 31 Fed. 211; 
Desuire v. Lcad Co., 37 Fed. CG3; Shields 
v. McAuley, 37 Fed. 302; Arrowsmith v. 
Glcason, 120 U. S. SG, 0 Sup. Ct. 237, 32 L. 
Ed. G30. 3. Upon the question whether a 

thinl person may sue on a coutract made 
for his benetit; Betlilehem Iron Co. v. Hoad- 
ley, 152 Fed. 735; as to the effect upon con- 
Iracts of a statute prohibitinc; labor on Sun- 
day; Ilill v. Hite, 70 Fed. S2G: as to what 
constitutes a breach of a contract for serv- 
ice; Elv v. Itevolving Door Co., 1S4 Fed. 450; 
as to tbe right of the lowest hidder to the 
award of a contract for a public Improve- 
ment; U. S. Wood Preserving Co. v. Sund- 
maker, 1SG Fed. G7S, 110 C. C. A. 224; as 
to tlie payment of wages of cmployees; 
Crowther v. Ins. Trnst & C. Co., S5 Fed. 41, 
29 C. C. A. 1. 4. Upon the construetion and 
effect of statutes in relation to marriage; 
Meister v. Moore, 9G U. S. 7G, 24 L. Ed. S2G; 
and generally as to tlie capacity of marriod 
women to contraet and thcir liahility on tlieir 
contracts; Cross v. Allen. 141 U. S. 52S, 12 
Sup. Ct. G7, 35 L. Ed. S43; and specifically 
her right, under married wonien’s aets, to 
mortgage her separate property to secure 
her lnisband’s debts; AlitcDell v. Lippincott, 
2 Woods 4G7, Fed. Cas. No. 9.GG5; the requi- 
sites of conveyanees; Gillespie v. Coal, etc., 
Co., 1G3 Fed. 992, 91 C. C. A. 494; and ac- 
küowledgnient; Berry v. Bank, 93 Fed. 44, 35 
C. C. A. 1S5. by a married woman; tbe effcct 
of conveyanees to husband and wife; Meyers 
v. Iteed, 17 Fed. 401; a wife’s riglit to sue in 
her own naino; and as to the running of the 
statute of limitations against lier; Kibbe v. 
Ditto, 93 U. S. G74, 23 L. Ed. 1005; the com- 
inon-law riglit of hushand and wife re- 
spectively to tbe custody of a ehild; In re 
Barry, 42 Feil. 113, 13G V. S. 597, .34 L. Ed. 
503, note. 5. 1 pon questions distinctive of 
a statute giving a right of action for a neg- 
ligent homicide; Matz v. C. & A. IL R. Co., 
85 Fed. 1S0; Spinello v. R. Co., 1S3 Fed. 7G2, 
100 C. C. A. 1S9. 0. Upon the validity of a 
license ordinance adopted by a board of 
county supervisors; Flanigan v. Sierra Couii- 
ty, 19G U, S. 553, 25 Sup. Ct. 314, 49 L. Ed. 
597; or ordinances respecting the traflic in 
intoxicating liquors; Crowley v. Christen- 
sen, 137 U. S. SG, 11 Sup. Ct. 13, 34 L. Ed. 
620. 7. Upon general questions of loeal 


law In regard to the rharacter and extent 
of the powers and Iiabilities of tbe political 
bodies or nninicipal corporations of a state; 
Johnson v. St. Louis, 172 Fed. 31. 9G C. <\ 
A. G17, 1S Ann. Cas. 0 H>. S. Up«m questions 
in relation to the state eourts; Mohr v. Ma- 
nierre, 101 U. S. 417, 25 L. Ed. 1052. 

See 40 L. R. A. (N. S.) 3S0, witli au ex- 
haustive note. 

The rules of evidenee of the state are 
generally applied in the federal courts; 
Buclier v. R. Co., 125 U. S. 555, 5S3, S Sup. 
Ct. 974, 31 L. Ed. 795. 

As to the situs of movable property for 
taxation, see Taxation. 

See Umted Status Coürts ; IIusuaxd axd 
Wike; Legitimacy; Divokce; Coxrr.ACTS; 
Guardlan and Ward; Adoption ; Poweks ; 
Usury; Trusts ; Cortobations ; Constitu- 
tion of United States. 

C0NF0RMITY STATUTE. A term used 
to designate section 721 of Revised Statutes 
of tbe U. S. which provides as to federal 
courts conforming to state practice. 

C0N FR0NTATI0N. Tlie act bv wliicli a 
witncss is brought into tbe presence of tbe 
accused, so tbat the latter may object to 
him, if he can, and the former may know 
and identify the accused and maintain the 
trutli in his presence. In criminal cases no 
man can be a witness unless confronted 
with the aceused, except by consent. 

C0NFUSI0 (Lat. confundere). In Civil 
Law. A pouring together of liquids; a melt- 
iug of metals; a blending together of an 
inseparable compound. 

It ls distiDguished from commixtion by the fact 
that in the latter case a separation may be made, 
while in a case of confusio there cannot be. 2 Bla. 
Com. 405. 

C0NFUSI0N 0 F DEBTS. The eoncur- 
reuce of two adverse riglits to the same 
tliing in one and the samc person. Woods v. 
Ridley, 11 Humph. (Tenn.) 19S. 

C0NFUSI0N 0 F G00DS. Such a mlx- 
ture of thc goods of two or more persons 
that they cannot be distinguisbed. 

Wben this takes placc bv tlie mutual con- 
sent of tlie owners, they have an interest 
in the mixture in proportion to their re- 
spective shares; Silsbury v. McCoon, G Hill 
(N. Y.) 425, 41 Am. Dec. 7.53; but see Wells 
v. Batts, # 112 N. C. 2S3, 17 S. E. 417, 34 Am. 
St. Rep. 50G. Wbere it is caused by the 
wilful act of one party without the other’h 
consent, the one eausing the mlxture imist 
separate them at liis own peril; Bisp. E<p 
§ SG; Ilesseltine v. Stoekwell, 30 Me. 237, 
50 Am. Dec. G27; Bryant v. Ware, 30 Me. 
293; Dunning v. Stearus, 9 Barb. (N. Y.) 
030; 2 Keut 303; and must bear the wliole 
loss; ’Brackenridge v. Ilolland, 2 Blackf. 
(Ind.) 377. 20 Am. Dec. 123; ITuff v. Earl, 
3 Iud. 30G; Ilart v. Ten Eyck, 2 Johns. Ch. 
(N. Y.) G2; Willard v. Rice, 11 Mete. (Mass.) 
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493, 45 Am. Dec. 22G: Hesseltine v. Stock- 
well, 30 Me. 237; uuless lie can ideutify his 

goods; Ayre v. Hixson, 53 Or. 19, 9S Pac. 

51S, 133 Am. St. Rep. S19 ; Levyeau v. Cle- 
ments, 175 Mass. 37G, 5G N. E. 735, 50 L. R. 
A. 397; otkerwise, it is said, if the confusion 
is the result of negligence merely, or acci- 
dent; Pratt v. Bryant, 20 Vt. 333; or of the 
wrongful act of a stranger; Bryant v. Ware, 
30 iNIe. 295; if commingled by mistake or 
accident, or by consent of the parties, the 

owners will be treated as tenants in com- 

mon ; Ayre v. Hixson, 53 Or. 19, 9S Pac. 518, 
133 Am. St. Rep. S19. The rule extends no 
further than necessity requires; 2 Campb. 
575; Holbrook v. Hyde, 1 Vt. 2S6; Wood 
v. Fales, 24 Pa. 24G, G4 Am. Dec. G55; Queen 
v. Wernwag, 97 N. C. 3S3, 2 S. E. G57; for 
if the goods can be distinguished, it will not 
justify one in taking anotlier’s goods upon 
the ground that they have been intermin- 
gled; Clafiin v. Beaver, 55 Fed. 576. 

Lord Eldon was of opinion that the wrong- 
doer should not lose his whole property in 
the mass; 15 Ves. 442; and with this view 
agrees a learned article in 6 Am. L. Rev. 455, 
understood (Williston, Sales, 179) to have 
been written by Mr. Justice O. W. Holmes, 
and containing a full discussion of the prin- 
ciples relating to grain in elevators. 

Where a vessel was wrecked and the bales 
of cotton that were saved were indistinguish- 
able as to ownerskip, it was held that the 
several owners of the cotton that was ship- 
ped had a proportional interest in what 
was saved, as by a kiud of tenancy in com- 
mon; L. R. 3 C. P. 427. 

The fact that defendants in replevin to 
recover ore had wrongfully mixed plaintiff’s 
ore with their ore of a lower grade did not 
preclude recovery of their ore, though some 
of the defendants’ might have been taken 
with it; Blurton v. Ilansen, 135 Mo. App. 
548, 116 S. W. 474. Where a bank com- 
mingles its own collateral to secure its own 
debts with collaterals which it held to se- 
cure a note payable through the bank, owed 
to a depositor, in such a way that it was 
impossibie to distinguish one set from the 
other, all the collaterals became the prop- 
erty of the depositor to secure the note ; 
First Nat. Bank of Decatur v. Henry, 159 
Ala. 3G7, 49 South. 97. 

A writer in 14 Harv. L. Rev. ^57, is of 
opinion that the better view is that where 
there has been no change of value and the 
mass is komogeneous each party is entitled 
to his proportionate share irrespective of 
brand; citing Hesseltine v. Stockwell, 30 
Me. 237, 50 Am. Dec. 627; Clafiin v. Jersey 
Works, S5 Ga. 27, 46, 11 S. E. 721. 

As to grain in an elevator, the cases give 
effect to the intention of the parties (which 
undoubtedly exists) that the depositor shall 
retain title; Williston, Sales, § 154, citing 
Woodward v. Semans, 125 Ind. 330, 25 N. E. 
444, 21 Am. St. Rep. 225; Moses v. Teetors, 


G4 Kan. 149. G7 Pac. 526, 57 L. R. A. 267; 
Ledyard v. Ilibbard, 4S Mich. 421, 12 N. W. 
G37, 42 Am. Rep. 474; Millkiser Mfg. Co. v. 
Mills Co., 101 Va. 579, 44 S. E. 7G0; Rahilly- 
v. Wilson, 3 Dill. 420, Fed. Cas. No. 11,532. 
The same writer says (section 154): “The 
warehouseman is thus a bailee to keep the 
grain, with power to change the bailor’s 
ownership in severalty into a tenancy in 
common of a larger mass and back again, 
and with a continuous power of sale, sub- 
stitution and resale. At any given moment, 
however, all the holders of receipts for tbe 
grain are tenants in common of the amount 
in store, the share of each being proportion- 
ate to the amount of his receipts as com- 
pared with the total number of receipts out- 
standing.” It is the duty of tke bailee to 
keep sufficient grain to meet all his out- 
standing receipts; Young v. Miles, 23 Wis. 
G43. 

Wkere gas from plaintiffs well was 
wrongfully mixed with gas from defendant’s 
59 wells, plaintiff could recover Veo of the 
proceeds from the sale of the product of all 
of the G0 wells; Great Southern Gas & Oil 
Co. v. Fuel Co., 155 Fed. 114, S3 C. C. A. 
574. 

The doctrine does not apply to cattle and 
korses or other like property that can be 
readily identified; McKnigkt v. U. S., 130 
Fed. 659, 65 C. C. A. 37. 

CQNFUSI0N 0 F RIGHTS. A union of 
the qualities of debtor and creditor in the 
same person. The effect of such a union 
is, generally, to extinguish the debt; 1 Salk. 
30G; Cro. Car. 551; 1 Ld. Raym. 515. See 
5 Term 381; Comyns, Dig. Baron et Ferne 
(D). 

C0NGÊ. In Freneh Law. A clearance. A 
species of passport or permission to navi- 
gate. 

C0NGÊ D’ACCORDER (Fr. leave to ac- 
cord). A phrase used in the process of levy- 
ing a fine. Upon the delivery of the original 
writ, one of the parties immediately asked 
for a eongê d'accordcr, or leave to agree 
with the plaintiff. Termes de la Ley ; Cow- 
ell. See Licentia Concordandi; 2 Bla. Com. 
350. 

C0NGÊ D’ÊLIRE (Fr. leave to elect). 
The king’s permission royal to a dean and 
cliapter in time of vacation to choose a 
bishop, or to an abbey or priory of his own 
foundation to choose the abbot or prior. 

Originaily, the king had free appointment o f all 
ecciesiastical dignities whensoever they chanced to 
be void. Afterwards he made the eiection over to 
others, under certain forms and conditions: as, 
that at every vacation they shouid ask of the king 
congè dêlire; Coweli; Termes de la Ley; 1 Bla. 
Com. 379, 382. The permission to eiect is a mere 
form ; the choice is practically made by the crown. 
A letter missive accompanies the authority to elect, 
designating the person to be chosen and if there 
is no election within twcnty days there is a liabiiity 
to a penaity. 
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CONGÊ D'EMPARLE R (Fr. lea^e to lm- 
parl). Tbe privilege of an imparlance (lir 
centia loquendi). 3 Lla. Com. 209. 

CONGEABLE (Fr. congê, perniission, 
leave). Lawftil, or lawfully done, or done 
with perniission; as, ontry congeable and 
the like. Littleton, § 270. 

C0NGREGAT10N. A society of a number 
of persons who compose an ecclesiastical 
body. 

Certain bureaus at Rome, where ecclesias- 
tical matters are atteuded to. 

In the United States, the members of a 
particular church who meet in one place to 
worship. See Robertson v, Bullions, 0 Barb, 
(N. Y.) G4. 

CONGRESS. An assembly of deputies con- 
vened from different governments to treat 
of peace or of other international affairs; 
as the Congress of Berlin to settle the terms 
of peace between Russia and Turkey in 
1S78; composed of representations of the 
great Powers of Europe. 

In theory a congress may conclude a 
treaty, while a conferenee is for consulta- 
tion, and its result, ordinarily a protocol, 
prepares the way for a treaty. See Cent, 
Diet.; Encyc. Dict. But this is not always 
true, as the Berlin conference of 1SS9 was 
composed of plenipotentiaries and its delib- 
erations resulted in a treaty. 

The legislative body of the United States, 
composed of the senate and house of repre- 
sentatives (q. v.). U. S. Const. art. 1, § 1. 

Each house is the judge of the election and qual- 
ifications of its members. A majority of each house 
ls a quorum ; but a smalier number may adjourn 
from day to day, and compel the attcndance of ab- 
scnt members. Each bouse may make rules, punish 
its mcmbcrs, and by a two-thirds vote expel a mem- 
ber. Each house must keep a journai aud pubiish 
the same, excepting such parts as may, in their 
judgment, require secrecy, and record the yeas and 
nays at the dcsire of one-fifth of the members pres- 
ent. Art. 1, s. 6. A court is bound to assume that 
the journal speaks the truth and cannot receive oral 
testimony to impeach its correctness ; U. S. v. Bal- 
lin, 144 U. S. 1, 12 Sup. Ct. 607, 36 L. Ed. 321. 

The membcrs of both bouses are in ail cases, ex- 
cept treason, felony, and breach of thc peacc, priv- 
iieged from arrest whiic attcuding to and returning 
from the session of thcir respective houscs ; and no 
member can be questioned in any other piace for 
any speech or debate in oither house. U. S. Const. 
art. 1, s. 6. 

Whcther a senator of the United States has w r alv- 
ed his privilege from arrcst and whethcr sucb prlv- 
ilcge Is personal or given for the purpose of al- 
ways sccuring the representation of his state in thc 
senate are questions which can be raised by writ 
of error directly to the district court: Burton v. 
U. S., 196 U. S. 2S3, 25 Sup. Ct. 243, 49 L. Ed. 4S2. 

Each house of congress has ciaimed and exercised 
the powcr to punish contempts and breaches of 
its privilegcs, on the ground that ail pubiic func- 
tlonaries arc cssentiaily investcd with thc powers of 
self-preservation, and that whenever authorities are 
given, the means of carrying them Into execution 
are given by neccssary implicatlon. Jeffcrson, 
Manual, § 3, art. Privilcgc; Duane’s Case, Scnate 
Procecdings, Galcs and Seaton’s Annals of Cong., 
6th Cougress, pp. 122, 184; Woicott’s Case, Journai 
Hou. Reps. lst Sess. 35th Congress, pp. 371, 3S6, 535. 
Irwin’s Case, 2d Sess. 43d Congress, Index. In Kil- 


bourn’s Case, 103 U. S. 168, 28 L. Ed. 377, it was 
heid that althougb the bouse can punish its own 
members for disorderly couduct or for failure to 
attend its sesslons, and can dccide ca^t of con- 
tested eiections and determine the quaiificatl ns of 
its members, and exercise the sole power of im- 
peachment of officcrs of the government, and may, 
w'hen tho examination of witnes. rs is nr.*« ?ary to 
the performance of these duties, fine or in pri *>n a 
contumacious wltness,—there is not found in tL-- 
constitutlon any gencral power vcjted in eith*.r 
house to punish for contempt. The order of th* 
house ordering the Imprisonment of a witness for 
refusing to auswer certain questions put to hlm by 
thc house, concerning the business of a rcal estate 
partnership of which he was a member, and to pro- 
ducc certain books in relation thereto, was held 
void and no defence on the part of the scrgcant-at- 
arms in an action by the witness for faLe impri»- 
onmcnt. The mcmbcrs of the comraittee, who took 
110 actual part in the imprlsonment, werc hcld not 
liable to such action. The cases in which the pow- 
er had been exercised are numerous. This power, 
however, extends no further than lmprisonment; 
and that will continue no further than the duration 
of the power that imprisons. The imprisonment 
wiil therefore terminate with the adjournment or 
dissolution of congress. 

The rules of procecding in each house are sub- 
stantially the same: the house of representativcs 
choosc thelr own speaker; the vice-president of the 
United States is, ex officio, president of the senate. 
For rules of procecding, see Hind's Preccdents of 
the II. of R. 

When a bill is engrossed, and has received the 
sanction of both houses, it is sent to the president 
for his approbation. If hc approves of thc bili, he 
signs it. If he does not, it is rcturned, with his ob- 
jections, to thc house in which it orlginated, and 
tbat house enters the objcctious at iarge on its 
journai and proceeds to rcconsider it. If, after 
such reconsideration, two-thirds of the house agree 
to pass the bill, it ls sent, together with the objec- 
tions, to the othcr house, by which it is likewise ro- 
considered, and, if approved by tw’O-thirds of that 
house, it becomes a law. But in all such cases the 
votes of hoth bouses are determined by yeas an<i 
uays, and. the names of thc pcrsons voting for and 
agaiust thc bül are to bc entered on the Journal of 
each house respectively. 

If any biii shail not be returned by the presldent 
within ten days (Sundays excepted) after it shali 
have been presentcd to him, the same ^hall be a 
law, in like manner as if hc had sigucd it, uniess 
the congress by their adjournment prcvent its rc- 
turn; in which case it shall not be a iaw. See 
Kent, Lect. XI. 

The right of the president to sign a bill after an 
adjournment of congress although within ten days 
of its passage, has been Infcrcntially approved by 
tbe supremq court on four different occasions, in 
conncction with tbe captured and abandoned prop- 
crty act, whicb was signcd by the presidcnt ou 
March 12, 1SC3, and aftcr tbe adjournraent of con- 
gress ; Tobey v. Leonard, 2 Wall. (U. S.) 423, 17 L. 
Ed. 842 ; U. S. v. Anderson, 9 Wall. (U. S.) 56, 19 L. 
Ed. 615; U. S. v. Klein, 13 Wail. (U. S.) 128. 20 L. 
Ed. 519. Upon thls point the court of elaims hcld 
that a bill signed by the presldent after the usual 
adjournment of congrcss for the winter holidays, 
but within ten days from the time wh n it was pre- 
sented to him, was duly approved within the iuteDt 
and meaning of the constitution; U. S. v. Alice 
Weil, 29 Ct. Cl. 623. 

The house of rtpresentatlves has tbe excluslve 
right of originating bills for raisiug revenue; and 
tbis is tbe only priviiege that bouse enjoys In its 
leglslative character whlch is not sharcd cqually 
with the other; and even those bills are amendable 
by the senate in its dlscretion; Art 1, s. 7. 

One of the houses cannot adjourn, durlng the 
session of congress, for more than three days with- 
out the conscnt of the other; nor to any other 
place than that in which the two houses shall be sit- 
ting; Art 1, s. 5. 
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All the legislative powers granted by the consti- 
tution of the United States or necessarily implied 
from those granted, are vested in the congress. 

CONJECTIO CAUS/E. In Civil Law. A 

statement of tbe case. A brief synopsis of 
the case given by tlie advocate to the judge 
in opening the trial. Calvinus, Lex. 

CONJECTURE. A sliglit degree of cre- 
dence, arisiug from evidence too weak or too 
rernote to cause belief. 1 Mascardus, De 
Prob. qiuest. 14, n. 14. 

An idea or notion founded on a probability 
without any demonstration of its truth. 

CONJOINTS. Persons married to each 
other. Story» Confl. Laws, § 71; Wolffius, 
Droit ( le la Xat. § S58. 

CONJUGAL RIGHTS. See Pestitution 

OF CONJUGAL RlGHTS. 

CONJUNCTIVE. Connecting in a man- 
ner denoting union. 

There are many cases in Iaw where the conjunc- 
tlve and is used for the disjunctive or,, and vice 
versa. 

CONJUNCTIVE 0 BLIGATION. One in 

wliich the several objects in it are connect- 
ed by a copulative, or in any other manner 
which sliows that all of them are severally 
comprised in the contract. This contract 
creates as many different obligations as 
there are different objects; and the debtor, 
wlien he wishes to discharge himself, may 
force the creditor to receive them separate- 
ly. Civil Code, La. § 2063. 

C0NJURATI0N (Lat. a swearing togeth- 
er). A plot, bargain, or compact, made by a 
number of persons under oath, to do some 
public harm. 

Personal conference with the devil or 
some evil spirit, to know any secret or effect 
any purpose. The laws against conjuration 
and witclicraft were repealed in 1736. Moz- 
ley & W. Law Dict. 

CONNECTICUT. The name of one of the 
original states of the United States of 
Àmerica. 

It was not until the year 1665 that the whole terri- 
tory now known as the state of Connecticut was 
under one colonial government. Thc charter was 
granted by Charles II. in April, 1662. Previous to 
that time there had been two colonies, with separate 
governments. 

As this charter to the colony of Connecticut em- 
braced the colony of New ITaven, the latter resisted 
it until about January, 1665, when the two colonies, 
by mutual agreement, became indissolubly united. 
In 16S7, Sir Edmund Andros attempted to seize and 
take away the charter ; but it was secreted and pre- 
served in the famous Charter Oak at Hartford, and 
is now kept in the office of the secretary of state. 
1 Hollister, Hist. Conn. 315. It remained in force, 
with a temporary suspension, as a fundamental law 
of the state, until the present constitution was 
adopted. Story, Const. 386; Comp. Stat. Conn. Rev. 
of 1875, iii. xlv. 

The present constitution was adopted on the 15th 
of Septcmber, 1818. Seventeen amendments have 
been adopted, 1823-1875; also in 1901 and 1905. 

CONNECTING LINES. See Common Cab- 

RIEBS. 


CONNIVANCE. An agreement or consent; 
indirectly given, that something unlawful 
shall be done hy another. 

Connivance diffcrs from condonation, though the 
same Iogal consequences may attcnd it. Couniv- 
ance necessarily involves criminality on the part of 
the individual who connives; condonation may take 
place without imputing the slightest blamc to the 
party wbo forgives the injury. Connivance must 
be the act of the mind before the offence has been 
committed; condonation is the result of a deter- 
mination to forgive an injury which was not known 
until after it was inflicted. 3 Hagg. Eccl. 350. 

Connivance differs, also, from collusion: the for- 
mer is generally collusion for a particular pur- 
pose, while the latter may exist without conniv- 
ance. 3 Ilagg. Eccl. 130. 

The connivance of the husband to hia 
wife’s prostitution deprives him of the right 
of obtaining a divorce, or of recovering dam- 
ages from the seducer; Geary, Mar. & Fam. 
R. 26S; 4 Term 657. The kusband may ac- 
tively connive at the adultery; Myers v. My- 
ers, 41 Barb. (N. Y.) 114; Hedden v. Hed- 
den, 21 N. J. Eq. 61; or he may passively; 
5 Eng. Ecc. 27 ; 3 Hagg. Eccl. 87. Tt may be 
satisfactorily proved by implication. See 
Shelf. Mar. & Div. 449 ; 2 Bish. Mar. & Div. 
§ 6; 2 Ilagg. Eccl. 27S, 376; 3 id. 58, 82, 107, 
119, 312; Pierce v. Pierce, 3 Pick. (Mass.) 
299, 15 Am. Dec. 210; Seagar v. Sligerland, 
2 Oaiues (N. Y.) 219; Masteu v. Masten, 15 
N. II. 161; Herrick v. Herrick, 31 Mich. 300; 
In re Childs, 109 Mass. 407; Cockran v. Coch- 
ran, 35 Ia. 477. 

A husband who connives at or consents to 
adultery by his wife is deemed as consenting 
to it with otkers and cannot have a divorce 
for a subsequent act with a different person, 
though the act connived at was not commit- 
ted; Hedden v. Hedden, 21 N. J. Eq. 61; nor 
can he where the wife was led inlo it by 
connivance of a detective employed by the 
husband, not for suck purpose but to obtain 
evidence; Rademacher v. Rademacher, 74 N. 
J. Eq. 570, 70 Atl. 687; L. R. 2 P. & D. 428. 
So also abandonment by the wife, knowing 
(as she said she did) that the kusband 
would naturally seek other women, was held 
to be connivance; Richardson v. Rickardson, 
114 N. Y. Supp. 912. Where a husband wil- 
fully abstains from any attempt to prevent 
miscouduct which he must know is likely to 
occur, he is held to have connived at such 
misconduct ; 33 L. J. Mat. Cas. 161. . 

C0NN0ISSEMENT. In French Law. An 

instrument, signed by the master of a skip 
or his agent, containing a description of the 
goods loaded on a ship, the persons who have 
sent them, the persons to whom they were 
sent, and the undertaking to transport them. 
A bill of lading. Guyot, Röpert. TJniv.; Ord. 
de la Marine , 1. 3, t. 3, art. 1. 

CONNUBIUM (Lat.). A iawful marriage. 

See Marriage; Concubinatus. 

CONOCIMIENTO. In Spanish Law. A 
bill of lading. In the Mediterranean porta 
it is called poliza de eargamiento . 


I 




CONQUEST 


G09 


CONQUÊTS 


CONQUEST (Lat. conquiro, to seek for). 

In Feudal Law. Purchase; any means of 
obtaining an estate out of the usual eourse 
of inheritance. 

The estate itself so acquired 

Accordlng to Blackstone and Slr Henry Spelman, 
the word ln its original meaning was entlrely dls- 
soclated from any connection with the modern idea 
of milltary subjugatlon, but was used solely in the 
sense of purchase. It is dlfflcult and qulte proflt- 
less to attempt a decision of the question whlch has 
arlsen, whether lt was applled to Willlam’s ac- 
quisition of Kugland in lts origlnal or lts popular 
meanlng. It must be allowed to offer a vcry rcason- 
able explanation of the derivatlon of thc modern 
slgnificatlon of the word, that It was still used at 
that tlme to denote a technical purchase —the prev- 
alent method of purchasc then, and for qulte a 
long period subsequentiy, bcing by drlvlng off the 
occupant by superior strcngth. The operation of 
making a conquest, as illustrated by William the 
Conqueror, was no doubt often afterwards repeated 
by his followers on a smaller scale : and thus the 
modern signiflcatlon became establisbed. On the 
other hand, it would be much more difficult to de- 
rive a general slgniflcation of purchase from the 
limited modern one of military subjugation. But 
the whole matter must remain malnly conjectural; 
and it is undoubtedly golng too far to say, with 
Burrill, that the meaning assigned by Blackstone 
is "demonstrated,” or, with Wharton, that the 
eame mcaning is a “mere idie lngenuity." Fortu- 
iiately, the questlon is not of the slightcst impor- 
tance in any respect. 

See 17 L. Q. R. 392. 

In International Law. The aequisition of 
the sovereignty of a country by foree of 
anns, exercised bv an indepeudent power 
which reduces the vanquished to submission 
to its empire. 

The intention of the conqueror to retain 
the eonquered territory is generally manifest- 
ed by formal proclamation of annexation, 
and when this is combined with a reeognized 
ability to retain the eonquered territory, the 
transfer of sovereignty is complete. A treaty 
of peace based upon the principle of uti pos- 
8idctis (</. v.) is forrnal reeognition of con- 
quest. 

The effects of conquest are to confer upon 
the conquering state the public property of 
the conquered state, and to invest the for- 
mer with the rights and obligations of the 
latter; treaties entered into by the eouquer- 
ed state with other states remain binding 
upon the annexing state, and the debts of 
the extinet state must be taken over by it. 
Conquest likewise invests the eonquering 
state with sovereignty over the subjects of 
the conquered state. ^Arnong subjects of tlie 
conquered state are to be included persous 
domiciled in tlie conquered territory who 
remain there after the annexation. The 
people of the conquered state change their 
allegiance but not their relations to one an- 
other. Leitensdorfer v. Webb, 20 IIow. (U. 
S.) 176, 15 L. Ed. S91. 

After the transfer of political Jurisdiction 
to the conqueror the municipal laws of the 
territory continue in foree until abrogated 
by the new sovereign. American Ins. Co. v. 
Canter, 1 Pet. (U. S.) 511, 7 L. Ed. 242. 

Bouv.—39 


CONQUÊTS. In French Law. The name 
given to every acquisitlon which the hus- 
band and wife, Jointly or severally, make 
during the conjugal comraunity. Thus, what- 
ever is acquired by the husband and wife, 
either by hls or her industry or good fortune, 
enures to the extent of one half for the ben- 
efit of the other. Merlin, R(p. Conquêt; 
Merlin, Qucst ., ConquCt. In Loulsiana. tliese 
gains are ealled acquêts. La. Civ. Code, art. 
2209. The conquâts by a former marriage 
may not be settled on a second wife to prej- 
udice the heirs; 2 Low. C. 175. 

CONSANGUINEOUS FRATER. A broth- 
er who has the same father. 2 Bla. Com. 
231. 

CONSANGUINITY (Lat consanguis , blood 
together). 

The relation subsisting among all the dif- 
ferent persons descending from the same 
stock or coramon ancestor. See Sweezey v. 
Willis, 1 Brad. Surr. R. (X. Y.) 495. 

Ilaving the blood of some comraon ances- 
tor. Iilodget v. Brinsinaid, 9 Vt 30. 

Collatcral consanguimty is the relation 
subsisting among persons who descend frora 
the same common ancestor, but not froin 
each other. It is essential, to constitute this 
relation, tliat they spring from the same com- 
mon root or stock, but in different branches. 

Lineal consanguinity is that relation which 
exists among persons where one is deseended 
from the other, as between the son and tlio 
father, or the grandfather, and so upward 
in a direct ascending line; and between the 
father and the son, or the grandson, and so 
downwards in a direct descending line. 

In computing the dcgree of lineal eon- 
sanguinity existing between two persons. ev- 
ery gcneration in the direet course of rela- 
tiouship between the two parties makes a 
dcgree; and the rule is the same by the ean- 
on, civil, and coraraon law. 

The mode of eomputing degrees of collat- 
eral eonsanguinity at tlie eommon and bv 
tlie canon law is to discover the common 
ancestor, to begin with him to reckon down- 
wards, and the degree the two persons, or 
the more remote of them, is distant from 
the aneestor, is the degree of kindred sub- 
sisting between tliem. For iustance, two 
brothers are related to each other in the 
first dcgree, because from tlie father to each 
of them is one degree. An unele and a 
nephew are related to each othcr iu the sec- 
ond degree, becausc the nephew is two de- 
grees distant from the common ancestor; 
and the rule of computation is extended to 
the remotest degrees of collateral relatiou- 
ship. 

The method of computing by the eivil law 
is to begin at either of the persons in ques- 
tion. and count up to the comraon ancestor, 
and then downwards to thc other person, 
calling it a degree for each person, both as- 
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cending and descending, and the degrees they 
stand from each other is the degree in 
which they stand related. Thus, from a 
nephew to his father is one degree; to the 
grandfather, two degrees; and then to the 
uncle three; which points out the relation- 
ship. 

The following table, in which the Roman 
numeral letters express the degrees by the 
civil law, and those in Arabic figures those 
by the comrnon law, will fully illustrate the 
subject. 

The mode of the civil law is preferable, 
for it points out the actual degree of kindred 
in all cases;‘ by the mode adopted by the 
common law, different relations may stand 
in the same degree. The uncle and nephew 
stand related in the second degree by the 
common law, and so are two first cousins, 
or two sons of two brothers; but by the civil 
law the uncle and nephew are in the third 
degree, and the cousins are in the fourth. 
The mode of computation, however, is im- 
material; for both will establish the same 
person to be the heir; 2 Bla. Com. 202. 


CONSCRIPTION. A compulsory enrol-' 
ment of men for milltary service; draft. 
The body of eonscripts. Stand. Dict. 

A military force was raised by conscrip- 
tion under the acts of July 17, 1862, March 
3, 1863, and February 10, 1S64. They pro- 
vided for a national enrolment under the au- 
thority of the United States, for an appor- 
tionment of quotas among the states, and 
authorized the quotas to be obtained in the 
several districts into which the states were 
divided. Certain classes of persons were ex- 
empt, and drafted men were released upon 
furnishing acceptable substitutes or by the 
payment of a statutory sum of rnoney. Dav- 
is, Mil. Law. 51. 

CONSEIL D’ÊTAT. This is one of the 
oldest of French institutions, its origin dat- 
ing back to 1302. Under a law of 1879 it 
was reorganized as follows: President, the 
keeper of the seals, who at the same time 
is invariably the Minister of Justice. There 
are thirty-two councillors (ordinary) and 
eighteen councillors (extraordinary) and 
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thirty assistant councillors. It decides upon 
state questions and measures proposed for 
leglslation, submitted to it by tlie’ President 
of the Republic and by the members of the 
Cabinet. It advises ln conneetion wlth bills 
submitted by Parliament for its considera- 
tion and bills prepared by the government, 
and proposed decrees. Matters relating to 
public administration coine within tbe scope 
of its duties. Coxe, Manual of French Law. 

CONSEILLE D E FAMILLE (Fr.). A 

family council, which see. 

CONSENSUAL CONTRACT. In Civil Law. 

A contract completed by the consent of the 
parties merely, without any further aet. 

The contract of sale, among the clvilians, is an 
example of a consensual contract, because the 
moment there is an agreement between the seller 
and the buyer as to the thing and the price, the 
vendor and the purchaser have reclprocal actions. 
On the contrary, on a loan, there is no action by 
the Iender or horrower, although there may have 
been consent, untll the thing is dellvercd or the 
money counted ; Pothier, Obl. pt. 1, c. 1, 8. 1, art. 
2; 1 Bell, Comm. 435. 

CO NSENSUS A D IDEM. An agreement 
of parties to the same thing; a meeting of 
miuds. See Agreement. 

CONSENT (Lat con, with, togetlier, sen- 
tire , to feel). A coneurrence of wills. 

Exprcss conscnt is that directly given, ei- 
ther viva voce or in writing. 

Itnplicd consent is that manifested by 
signs, actions, or facts, or by inaction or 
silence, from which arises au inference that 
the consent has been given. 

Consent supposes a physieal power to act, 
a moral power of acting, and a serious, de- 
termined, and free use of tliese powers. 
Fonblanque, Eq. b. 1, c. 2, s. 1. Consent is 
implied in every agreement. See Agree- 
MENT ; CONTRACT. 

Where a power of sale requires that tlie 
sale sliould be with the consent of certain 
specified individuals, the fact of sueh con- 
sent having been given ought to be evinced 
in the manner pointed out by the ereator of 
the power, or such power will not be con- 
sidered as properly executcd; 10 Ves. Ch. 
008, 37S. See as to consent in vesting or di- 
vesting legacies; 2 V. & B. 234; 3 Ves. Ch. 
230; 12 id. 19; 3 Bro. C. C. 145; 1 Sim. & S. 
172. As to implied consent arising from 
acts, see Estoppel in Pais. 

See Ilakm Chand, Law of Consent. 

In Criminal Law. No act sliall i)e deemed 
a crime if done with the eonsent of the par- 
ty injured, unless it be eommitted in public, 
and is likely to provoke a breach of the 
pcace, or tends to tlie injury of a third par- 
ty; provided no consent can be given wliich 
wlll deprive the consenter of any inalienable 
riglit; A. & E. Encye; Desty, Cr. L. § 33. 
The one who gives eonsent must be capable 
of doiug so; 1 Whar. Cr. L. § 14G; Hadden 
v. People, 25 N. Y. 373. But by statutes in 


various states a female chlld under a eer- 
taln specified age cannot consent to serual 
Intercourse. See Rape. 

CONSENT JUDGMENT. One entered by 
agreeraent of the parties. 

Proceedings at the instanee of one party 
to a eause are not taken by consent simply 
beeause the otlier party had notice and did 
not object; Jennings v. R. Co., 21S U. S. 255, 
31 Sup. Ct. 1, 54 L. Ed. 1031. 

CONSENT RULE. An entry of record by 
thc defendant, confessing the lease, entry, 
and ouster by the plaintiff, ln nn ac-tion of 
ejectment. This was, until recently, used in 
England, and still is ln those states in which 
ejectment is still retained as a means of ac- 
quinng possession of land. 

The consent rule contains the following 
partieulars, viz.: first , the persou ai»pear- 
ing consents to be made defen<lant instead 
of the casual ejector; second , he agrees to 
appear at the suit of the plaintiff, and, if 
the proceedings are by bill, to file common 
bail; tliird, to receive a declaration in eject- 
ment, and to plead not guilty; fourth, at the 
trial of the case, to confess lense, entrj’, and 
ouster, and to insist upon his title only ; 
fifth, that if, at the trial, the party appear- 
ing shall not confess lease, entry, ànd ouster, 
whereby the plaintiff shall not be able to 
prosecute his suit, sucli party shall pay to 
the plaintiff the eost of the non pros., and 
suffer judgment to be entered against the 
casual ejector; sixth, that if a verdict sliall 
be given for tbe defendant, or the plaiutiff 
shall not prosecute bis suit for any other 
cause than the non-eonfession of lease. en- 
try, and ouster, the lessor of the plaintiff 
shall pay costs tp the defendaiit; scvcnth, 
that, when the landlord appears alone, tlie 
plaintiff shall be at liberty to sign judgment 
immediately against tbe casual ejector, but 
tliat execution shall be stayed until the 
court shall further order; Ad. Eject. 233. 
See, also, Jackson v. Stiles, 2 Cow. (N. Y.) 
442; Jackson v. Denniston, 4 Johns. (N. Y.) 
311. 

CONSENTIBLE LINES. See Line. 

CONSEQU ENTIAL DAMAGES. Those 
damages whicli arise not from tlie Immcdi- 
ate act of the party, but as an ineidental 
consequence of such act See Damages. 

C0NSERVAT0R (Lat. conscrvarc . to pre- 
serve). A preserver; one whose business it 
is to attend to the enforcement of certain 
statutes. 

A delegated umpire or standing arbitra- 
tor, ehosen to compose and adjust difiiculties 
arising betweeu two parties. Cowell. 

A guardian. So used in Connecticut. 
Woodford v. Webster, 3 Day (Conn.) 472; 
Treat v. Reck, 5 Conn. 2S0; Hutchins v. John- 
son, 12 Conn. 370, 30 Am. Dec. G22. 

See Conservatob Tbucls. 
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CONSERVATOR OF THE PEACE. He 

who hath an especial charge, by virtue of 
his office, to see that the king’s peace be 
kept. 

Before the reign of Edward III., who created 
justices of the peace, there were sundry persons 
interested to keep the peace, of whom there were 
two classes: one of which had the power annexed 
to the offlce which they hold; the other had it mere- 
ly by itself, and were hence called wardens or con- 
servators of the peace. Lambard, Eirenarchia, 1. 1, 
c. S. This latter sort are superseded by the modern 
Justices of the peace; 1 Bla. Com. 349. 

The king was the prlnclpal conservator of the 
peace within all his dominions. The lord chancel- 
lor or keeper, the lord treasurer, the lord high 
steward, the lord marshal and lord high constable, 
all the justices of the court of king's bench (by vir- 
tue of their offices), and the master of the rolls (by 
prescription) were general conservators of the peace 
throughout the whole kingdom, and might commit 
all breakers of It, or bind them in recognizances to 
keep it: the other judges were only so in their own 
courts. The coroner was also a conservator of the 
peace within his own county, as also the sheriff, and 
both of them might take recognizances or security 
for the peace. Constables, tythingmen, and justices 
of the peace were also conservators of the peace 
within their own jurisdiction; and might apprehend 
all breakers of the peace, and commit them until 
they found sureties for their keeping it. See Steph- 
en, Hist. Cr. L. 110; Burns Justice; 19 State Tr. 
(Judgment of Lord Camden). 

The judges and other similar officers of 
the various states, and also of the United 
States, are conservators of the public peace, 
being entitlèd “to hold to the security of the 
peace and during good behavior.” 

The Constitution of Delaware (1831) pro- 
vides that: “The members of the senate and 
house of representatives, the chancellor, the 
judges, and the attorney-general shall, by 
virtue of their offices, be conservators of the 
peaee throughout the state; and the treasur- 
er, secretary, and prothonotaries, registers, 
recorders, sheriffs, and coroners, shall, by 
virtue of their offices, be Oonservators there- 
of within the counties respectively in which 
they reside.” 

CONSERVATOR TRUCFS (Lat.). An of- 
ficial appointed under an English act of 1414 
passed to prevent breaches of truces made, 
or of safe conducts granted, by the king. 2 
Holdsw. Hist. E. L. 392. 

Such offences are declared to be treason, 
and such officers are appointed in everv port, 
to hear and determine such cases, “accord- 
ing to the ancient maritime law then prac- 
tised in the admiral’s court as may arise 
upon the high seas, and with two associates 
to determine those arising upon land.” 4 
Bla. Com. 69. 

CONSIDER, CONSIDERED. See Consid- 

ERATUM EST PER CURIAM. 

CONSIDERATION. An act or forbear- 
ance, or the promise thereof, which is offer- 
ed by one party to an agreement, and accept- 
ed by the other as an inducement to that 
other’s act or promise. Poll. Contr. 91. 

Rlaekstone defines it to be the reason 
which moves a contracting party to enter 
into a contract (2 Com. 443) ; Burgher v. R. 


Co., 139 Mo. App. 62, 120 S. W. 673; but this 
dcfinition is manifestly defective because it 
is within the distinction taken by Patteson, 
J. f who says: “It is not to be confounded 
with motive, whlch is not the same thing as 
consideration. The latter rneans something 
which is of value in the eye of the law, mov- 
ing from the plaintiff, either of benefit to 
the plaintiff or of detriment to the defend- 
ant;” Langd. Sel. Cas. Contr. 168; s. c. 2 
Q. B. 851. In distinguishing between con- 
sideration and motive a helpful criterion is 
to be found in the expression “nothing is 
consideration that is not regarded as such 
by both parties;” Philpot v. Gruninger, 14 
Wall. (U. S.) 570, 577, 20 L. Ed. 743; Ellis 
v. Clark, 110 Mass. 3S9, 14 Am. Rep. 609; 
Sterne v. Bank, 79 Ind. 549, 551. 

The price, motive, or matter of inducement 
to a contract,—whether it be the compensa* 
tion which is paid, or the inconvenience 
which is suffered by the party from whom 
it proceeds. A compensation or equivalent 
A cause or occasion meritorious, requiring 
mutual recompense in deed or in law. Viner, 
Abr. Consideration (A). 

Consideration, in a contract, is the quid 
pro quo that the party to whom the promise 
is made does or agrees to do in exchange for 
the contract. Phoenix Mut. Life Ins. Co. v. 
Raddin, 120 U. S. 197, 7 Sup. Ct. 500, 30 
L. Ed. 644. See also Pollock, Contracts 
(1902 Ed.). 

It is also defined as “any act of the plaintiff from 
which the defendant or a stranger derives a benefit 
or advantage, or any labor, detriment, or inconven- 
ience sustained by the plaintiff, however small, if 
such act is performed or inconvenience suffered by 
the plaintiff by the consent, express or implied, of 
the defendant." Tindal, C. J., in 3 Scott 250. Ac- 
cording to Kent it must be given in exchange, mu~ 
tual, an inducement to the contract, lawful, and 
of sufficient value, with respect to the assumption. 
2 Com. 464. 

“The name consideration appeared only about the 
16th century, and we do not know by what steps it 
became a settled term of art.” Pollock Contr. 170. 
That it was not borrowed from equity as a modifl- 
cation of the Roman Law causa, see Catjsa. 

Concurrent considerations are those which 
arise at the same time or where the prom- 
ises are simultaneous and reciprocal. 

Continuing considerations are those which 
consist of acts which must necessarily con- 
tinue over a considerable period of time. 

Execnted considerations are acts done or 
values given at the time of making the 
contract. Leake, Contr. 18, 612. 

Exedutory considerations are promises to 
do or give something at a future day. IUd. 

Good considerations are those of blood, 
natural love or affection, and the like. 

Motives of natural duty, generosity, and prudence 
come under this class; 2 Bla. Com. 297; Batty v. 
Carswell, 2 Johns. (N. Y.) 52; Ewing v. Ewing, 2 
Leigh (Va.) 337; Carpenter v. Dodge, 20 Vt. 595; 
1 C. & P. 401; Doran v. McConlogue, 150 Pa. 9S» 
24 Atl. 357 ; Mascolo v. Montesanto, 61 Conn. 50, 
23 Atl. 714, 29 Am. St. Rep. 170. The only purpose 
for which a good consideration may be effectual is 
to support a covenant to stand seized to uses, in 
favor of wife, child or blood relation. It is good 
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agalnst a grantor when it has been executed ; Chit- 
ty, Contr. 28; so of a glft; Candee v. Savings 
Bank, 81 Conn. 372, 71 Atl. 551, 22 Lu R. A. (N. S.) 
568; but may be void against credltors and subse- 
quent bona öde purchasers for value; Stat. 27 Eiiz. 
c. 4; 10 B. & C. 606 ; Patterson v. Mills, 69 Ia. 755, 
28 N. W. 53; Shep. Toucbst. 512; Leako Contr. 442. 

The term is sometimes used In the sense of a 
consideration vaiid in point of law ; and It then In- 
cludes a valuable as weli as a meritorious consld- 
eration; Hodgson v. Butts, 3 Cra. (U. S.) 140, 2 L. 
Ed. 391; Lang v. Johnson, 24 N. H. 302 ; 2 Madd. 
430 ; 3 Co. 81; Ambl. 698. Gcnerally, however, good 
Is used in antithesis to valuable. 

lllcgal considcrations are acts, which if 
done or promises which if enforccd, would 
be prejudicial to the public iuterest IIar- 
riman, Cont 101. 

Impossiblc considcrations are those which 
cannot be pcrformed. 

Moral considcrations are such as are bas- 
ed upon a moral duty. 

Past considcration is an act done before 
the contract is made, and is ordinarily by 
itself no consideration for a promise; An- 
son, Contr. S2. I'ollock considers that 
whcther a past benetit is, in any case, a 
good consideration is a question not free 
from uncertainty. Ou principlc it should 
not be. I’ossible exceptions might be ser- 
vices rendered on request, without deünite 
promise of reward (sec llob. 105) and vol- 
uutarily doiug sometliing which one was 
legally bound to do. Also a promise to pay 
a debt barred by the statute of limitations; 
but he considers that none of these excep- 
tions are logical. See Poll. Contr. 170. 

Valuable considei'ations are either some 
bencfit couferred upon the party by whom 
the promisc is made, or upon a third party 
at his instance or request; or some detri- 
ment sustained, at the instance of the party 
promising, by the party in whose favor the 
promise is made. Doct. & Stud. 179; Towns- 
ley v. Sumrall, 2 Tet. (U. S.) 1S2, 7 D. Ed. 
3SC; Yiolett v. Patton, 5 Cra. (U. S.) 142, 3 
L. IOd. 61; Wright v. Wright, 1 Litt. (Ivy.) 
1S3; Powell v. P.rown, 3 Johns. (N. Y.) 100; 
Brewster v. Silence, S N. Y. 207 ; Forster v. 
Fuller, G Mass. 5S, 4 Am. Dec. S7; Lemas- 
ter v. Burckhart, 2 Bibb (Ky.) 30; Woold- 
ridge v. Cates, 2 J. J. Marsh. (Ky.) 222; 
Farmer v. Stewart, 2 N. II. 97; Shenk v. 
Mingle, 13 S. & R. (Pa.) 29; Tompkins v. 
Philips, 12 Ga. 52; Odineal v. Barry, 24 
Miss. 9; Dunbar v. Bonesteel, 3 Scarn. (111.) 
33; Taylor v. IMcek, 4 Blackf. (Ind.) 3SS; 
3 C. B. 321; Hodge v. Powell, 9G N. C. G7, 
2 S. E. 1S2, G0 Aiu. Rep. 401. The detri- 
ment to the promisee must be a detriment 
on entering into the contract and not from 
the breach of it; Ridgway v. Gracc, 2 
Misc. 293, 21 N. Y. Supp. 934. 

“A valuable consideration may consist 
either in some right, intercst, profit, or bene- 
fit accruing to onc party, or some forbear- 
ance, detrimont, loss, or respousibility giv- 
en, suffered, or undertaken by the other.” 
L. R. 10 Ex. 1G2. See Train v. Gold, 5 Pick. 
(Mass.) 3S0. 


A valuable consideration is usually in some way 
pecuniary, or convertible into money; and a very 
slight consideration, provided it be vaiuable and free 
from fraud, will support a contract; Lawrence v. 
McCalmont, 2 How. (U. S.) 426, 11 L. Ed. 326; Phelps 
v. Stewart, 12 Vt. 259; Upson v. Raiford, 29 Ala. 
188; Harian v. Ilarlan, 20 Pa. 303; Sanborn v. 
French, 22 N. H. 246 ; 11 Ad. & E. 9ò3 ; Mathews v. 
Meek, 23 Ohlo St. 292. Vaiuable considerations are 
divided by the civillans into four ciasses, which aro 
given, with iiteral translations: Do ut des (I give 
that you may give), Facio ut facias (I do that you 
may do), Facio ut des (I do that you may give), 
Do ut facias (1 give that you may do). 

Consideration has been treated as the 
very life and essence of a contract; and a 
parol contract or promise for which tlicro 
was no consideration could not be enforced 
at law; Reading R. R. Co. v. Johnson, 7 
W. & S. (Pa.) 317; Plowd. 30S; Cumber v. 
Wane, 1 Smith, Lead. Cas. G0G; Mos- 
by v. Lccds, 3 Call (Va.) 439; Cook v. 
Bradley, 7 Conn. 57, 18 Am. Dec. 79; Brown 
v. Adams, 1 Stew. (Ala.) 51, 1S Am. Dec. 30; 
Thacher v. Dinsmore, 5 Mass. 301, 4 Am. 
Dec. G1; Burnet v. Bisco, 4 Johns. (N. Y.) 
235; Perrine v. Cheeseinan, 11 N. J. L. 174, 
19 Am. Dec. 3S8; Beverleys v. Ilolmes, 4 
Munf. (Vn.) 95; Westmoreland v. Walk- 
er, 25 Miss. 70 ; Chase v. Vaughan, 30 Me. 
412; Goldsborough v. Gable, 140 111. 2G9, 
29 N. E. 722, 15 L. R. A. 294; McNutt v. 
Loney, 153 Pa. 2S1, 25 Atl. 10SS ; Bush v. 
Rawlins, S9 Ga. 117, 14 S. E. SSG; North 
Atcliison Bank v. Gay, 114 Mo. 203, 21 S. 
W. 479 ; Brooke, Abr. Action sur le Casc. 
40; such a promise was oftcn termed a 
nudum pactum (ex nudo pacto non oritur 
actio), or nude pact . This phrase was un- 
doubtedly borrowed from the Roman law, 
but its use in English law liad no relation 
whatever to its meaning in the Roman ; nor 
is the word pact of the lattcr in any sense 
related to the common-law contract. The 
nudum pactum, as appcars by thc note cited 
infra from Tollock, had not anciently in 
England its modern signification of an agree- 
ment without consideration in the scnse of 
the maxim quoted. In an elaborate note 
to rollock, Contracts G73, tlie learned author 
calls attention to a differeuce between con- 
sidcration iu the Englisli law and its near- 
est continental analogies, which diffcrcnce, 
he says, has not always been realized. The 
actual history of the English doctrine is ob- 
scure. The most we can allirm is that the 
gencral idea was formcd somewhcre in the 
lattcr part of the fiftcenth century. At tlie 
same time or a little later, nudum pactum 
lost its ancient meaning (viz.: an agrec- 
ment not made by specialty so as to support 
an action of covenaut or falling witliin one 
of certain classcs so as to support an ac- 
tion of debt), and came to mean what it 
does now. Tbe word consideration iu tbe 
sense now before us came into use, at least 
as a settlcd term of art, still later. In the 
carly writers, considcration always means 
the judgment of a court 



CONSIDERATION 


614 


CONSIDERATION 


The early eases of actions of assumpsit 
show by uegative evidence which is almost 
conclusive that in the first half of the 15th 
century, the doctrine of consideration was 
quite unformed, though the phrase quid 
pro quo is earlier. Rut in 1459 there was a 
case which showed that an action of debt 
would then lie on auy consideration exe- 
cuted. In the Doctor and Student (A. D. 
1530) we find substantially the modern doc- 
trine. So far as the writer of that work 
knows, he finds the first full discussion of 
consideration by that name in Plowden’s 
report of Sharington v. Strotton, Plowd. 29S. 

The question of consideration was of im- 
portance in the learning of Uses before the 
statute, and the reflection is obvious that 
both the general conception and the name of 
Consideration have had their origin in the 
court of chancery iii the law of uses and 
have been thence imported into the law of 
contracts rather than developed by the com- 
mon-law courts. On this hypothesis, a con- 
nection with the Roman causu may be sug- 
gested with some plausibility. But see 
Causa, 

The same writer proceeds to say that in 
the process thus sketched out some steps 
are conjectural, and considers that the ma- 
terials are not ripe for a positive conclu- 
sion and will not be until the unpublished 
records of medimval English law shall be 
competently edited. See Holmes, Common 
Law 253, where a dift'erent theory of the 
origin of consideratiou is given as being a 
generalization from the technical require- 
ments of the action of debt in its earlier 
form. 

The theory on which the phrase nudum 
pacturn was wrongly applied was that the 
maxim signified that a gratuitous promise 
to do or pay anything on the one side, with- 
out any compensation on the other, could 
only be enforced, in the Roman law, when 
made (or clothed) with proper words or 
formalities— pactum verbis prescriptis ves- 
titum; Yinnius, Com. de Inst. lib. 3, de 
vcrborum obligationibus , tit. 16, p. G77; 
Cod. lib. 7, tit. 52, This solemnity it was 
argued had mueh the force of our seal, 
which imported consideration, as it was 
said, meaning that the formality implied 
considei'aüon in its ordinary sense i. e., de- 
liberation, caution, and fulness of assent; 
Hare, Contr. 146; 3 Bingh. 111; 3 Burr. 
1639; Wing v. Chase, 35 Me. 260; Augusta 
Bank v. Hamblet, 35 Me. 491; Erickson v. 
Brandt, 53 Minn. 10, 55 N. W. 62; but see 
Winter v. Coebner, 2 Colo. App. 259, 30 
Pac. 51. There was, however, the distinc- 
tion often lost sight of but which ought to 
be made tliat even on the theory that the 
vitality of a seal was solely as a token of 
the existence of a consideration, under the 
common law it was not the fact that the in- 
strument was under seal which gave it vi- 
tality, but the consideration whose exist- 


ence is implied therefrom, while, under 
the civil law, the subject of consideration 
bore no such relation to the contract as it 
does under the English law even accepting 
the theory of Stcphen and other writers 
stated under title Contract, q. v ., that the 
consideration is not an essential element of 
a contraet,—necessary to its existence. Un- 
der the civil law it was of the essence of 
certain contracts that they should be gra- 
tuitous, and those based upon a considera- 
tion constituted only a single division called 
commutative contracts, which again was 
subdivided into the four classes represeut- 
ed by the formula quoted, supra, do et des, 
etc. 

While, therefore, the Roman law doubt- 
less exercised a large influence upon the 
English law of contracts, the subject of con- 
sideration particularly has been overlaid 
with erroneous theories, and the ascertain- 
ment of its true bearing long postponed, by 
the pursuit of false analogies, due probably 
to the early adoption of such phrases as the 
above and their incorporation into the com- 
mon law, to express superficial impressions 
created by them rather than the meaning 
attributed to them by the Roman jurists. 

Tliese analogies have, however, been in 
recent years the subject of more careful in- 
vestigation, and the study of the early Eng- 
lish authorities and a greatly increased in- 
terest in, and knowledge of, the Romau law, 
have resulted in disturbing many of the 
theories of consideration in its true relation 
to the contract and the true meaning of the 
seal as making a contract actionable which 
would not be so if by parol. 

The cousideration is generally conclusive- 
ly presumed from the nature of the con- 
tract, when sealed; Grubb v. Willis, 11 S. 
& R. (Pa.) 107; but in some of the states 
the waut or failure of a consideration may 
be a good defence against an action on a 
sealed instrument or contract; Solomon v. 
Kimmel, 5 Binn. (Pa.) 232; Case V. Bough- 
ton, 11 Wend. (N. Y.) 106; Leonard v. Bates, 
1 Blackf. (Ind.) 173; Coyle’s Ex’x v. Fowl- 
er, 3 J. J. Marsh. (Ky.) 473; Peeblcs v. Ste- 
l^hens, 1 Bibb (Ky.) 500; Matlock v. Gib- 
son, 8 Rich. (S. C.) 437. 

While one cannot deny the existence of 
some eonsideration, so as to defeat a deed; 
McGee v. Allison, 94 Ia. 527, 63 N. W. 322; 
Weissenfels v. Cable, 20S Mo. 515, 10G S. W. 
1028; it may be proved to have been greater 
or less or different in character, as prop- 
crty or serviees, instead of money, and the 
like; Jost v. Wolf, 130 Wis. 37, 110 N. W. 
232; to the same effect; Jackson v. R. Co., 
54 Mo. App. 636; Cbcesman v. Nicholl, 18 
Colo. App. 174, 70 Pac. 797; Martin v. 
White, 115 Ga. S66, 42 S. E. 279. The re- 
ceipt for the consideration money is only 
prima facie evidence of its payment, which 
may be rebutted by parol tcstimony; Smith 
v. Arthur, 110 N. C. 400, 15 S. E. 197; R. 
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A. Sherman’s Sons Co. v. Mfg. Co., 82 Conn. 
479, 74 Atl. 773. Parol evidence is admis- 
sible to prove a promise to pay a eonsidera- 
tion in addition to that expressed in tbe 
deed; Allen v. Rees, 13G Ia. 423, 110 N. W. 
583; 8 L. R. A. (N. S.) 1137; Ilenry v. Zur- 
flieh, 203 Pa. 440, 53 Atl. 243; but if the 
eonsideration is eontractual, such evidence 
is not admissible; P.aum v. Lynn, 72 Miss. 
932, 18 Soutli. 42S, 30 L. R. A. 441. 

See note in 25 L. R. A. (N. S.) 1194. 

“The truth is tbat neither consideration 
or anything of the kind ever was necessary 
in the case of a deed and . . . a mere 

acknowledginent of eonsideration received, 
forming no part of a contract, is only evi- 
dence, and henee may be qualiiied or disput- 
ed altogether.” Bigelow, Estoppel, 47S. 

Wherc a deed states a consideration gross- 
ly misrepresenting the value of the prop- 
erty for the purpose of eheating and defraud- 
ing another wlio relies on sucli representa- 
tions, such statement of value may be made 
the basis of an action for fraud; Leonard 
v. Springer, 197 111. 532, G4 N. E. 299. 

Negotiable instruments also, as bills of 
exchange and promissory notes, by statute 
3 & 4 Anne (adopted as common law or by 
re-enactment in the United States), carry 
with them prima facie evidence of consid- 
eration; 4 Bla. Com. 445. See Bills of 
Exciiange ; Negotiable Instruments. 

The consideration, if not expressed (when 
it is prima facie evidence of eonsidcration), 
in all parol eontracts (oral or written), must 
be proved; this may be done by evidence 
aliimde; Thompson v. Blanchard, 3 N. Y. 
335; Tingley v. Cutler, 7 Conn. 291; Wliit- 
ney v. Stearns, 1G Me. 394; Bean v. Bur- 
bank, 3G Me. 45S, 33 Am. Dec. G81; Arms 
v. Ashley, 4 Pick. (Mass.) 71; Cummings v. 
Dennett, 2G Me. 397; Patehin v. Swift, 21 
Vt. 292; Sloan v. Gibson, 4 Mo. 33. 

Moral or equitable considcrations are not 
suffieient to support an express or implied 
promise. They are only sufficient as be- 
tween the parties in conveyances by deed, 
and in transfers, not by deed, accompanied 
by possession; Scott v. Carruth, 9 Yerg. 
(Tenn.) 41S; 3 B. & P. 249. See 11 A. & E. 
438; Mills v. Wyman, 3 Pick. (Mass.) 207. 
These purely moral obligations are left by 
the law to the conseience and good faith of 
the individual. Baron Parke says, “A mere 
moral consideration is nothing 9 M. & W. 
501; Kennerly v. Martin, 8 Mo. G9S. See 
In re James, 7S Ilun 121, 28 N. Y. Supp. 
992. It was at one tirae held in Englaiul 
that an express promise made in conse- 
quenee of a previously existiug moral obli- 
gation created a valid contract; per Mans- 
fleld, C. J., Cowp. 290; 5 Taunt. 3G. This 
doctrine was at one time received in the 
United States, but appears now to be repu- 
dlated there; Poll. Contr. 1GS; except in 
Pennsylvania; Cornell v. Vanartsdnlen, 4 
Pa. 3G4; Hemphill v. McClimans, 24 Pa. 370. 


Where one Is induced to become a surety for 
another’s husband and the promise by the 
othcr party is void on aceount of coverture, 
a subsequent promise made after the dis- 
ability was reinoved is void for lack of con- 
sideration ; Hollaway’s Assignee v. Rudy, 
C0 S. W. G50, 22 Ky. L. Rep. 140G, 53 L. R. 
A. 353. 

It is often said that a moral obllgation is 
sufficient consideration; but it is a rule, 
that sueh moral obllgation must be one 
which has onee been valuable and enforce- 
able at law, but has ceased to be so by the 
operation of the statute of limitations, or 
by the intervcntion of bankruptcy for in- 
stance. The obligation, in such case, re- 
mains equally strong on the conseienee of 
the debtor. The rule amounts only to a 
permission to waive certain positive rules 
of law as to remcdy; Poll. Contr. G23 ; 2 
Bla. Com. 445; Cowp. 290; 3 B. & P. 249, 
n.; 2 East 50G; 2 Ex. 90; 8 Q. B. 4S7 ; Way 
v. Sperry, G Cush. (Mass.) 23S, 52 Am. Dec. 
779; Turner v. Chrisman, 20 Ohio 332; 
Ehle v. Judson, 24 Weud. (N. Y.) 97; War- 
ren v. Whitney, 24 Me. 5G1, 41 Am. Dec. 40G; 
Paui v. Stackhouse, 3S Pa. 300; Sinith v. 
Ware, 13 Johns. (N. Y.) 259; Cook v. Brad- 
ley, 7 Conn. 57, 1S Am. Dcc. 79; Ilawley v. 
Farrar, 1 Vt. 420; Biddle v. Moore, 3 Va. 
172; Willing v. Peters, 12 S. & R. (Pa.) 177; 
Levy v. Cadet, 17 S. & R. (Pa.) 12G, 17 Am. 
Dec. G50; Viser v. Bertrand, 14 Ark. 2G7; 
Pritehard v. Howell, 1 Wis. 131, G0 Am. 
Dee. 3G3; Trumball v. Tiltou, 21 N. II. 129; 
Ellicott v. Turner. 4 Md. 470. See Easley v. 
Gordon, 51 Mo. App. G37; In re James, 78 
Ilun 121, 2S N. y! Supp. 992; Brooks v. 
Bank, 125 Pa. 394. 17 Atl. 41S. But now, 
by statutc, in England a promise to pay a 
debt barred by bankruptcy or one con- 
tracted during infancy is void ; Leake, Contr. 
318. If the moral duty were onee a lcgal 
one which could have been made available 
in defence, it is equally within the rule; 
Nash v. Russell, 5 Barb. (N. Y.) 550; Wat- 
kins v. Halstead, 2 Samlf. (N. Y.) 311; Fhel- 
an v. Kelley, 25 Wend. (N. Y.) 3S9; Mardis 
v. Tyler, 10 B. Monr. (Ky.) 382; Womack v. 
Womack, S Tex. 397, 5S Am. Dec. 119. See 
as to moral oldigation as a consideration, 
32 Cent. L. J. 53. 

An express promise to perform a previous 
legal obligation, without any new consider- 
ation, does not create a new obligation; 7 
Dowl. 7S1 ; Reynolds v. Nugeut, 25 Ind. 32S; 
15 C. B. 295; 1G Q. B. GS9; Vanderbilt v. 
Schreyer. 91 N. Y. 401 ; Withers v. Ewlng, 40 
Ohio St. 400; Conover v. Stillwell, 34 N. J. L. 
54; Cobb v. Cowdery, 40 Vt. 2S, 94 Am. Dec. 
370; Runnamaker v. Cordray, 54 111. 303; 
Warren v. Ilodge, 121 Mass. 10G. The prom- 
ise of one pnrty under an existiug contract to 
perform his obligation is not a valid consid- 
eration for a new promise by the other party ; 
Wescott v. Mitehell, 95 Me. 377, 50 Atl. 21; 
so where one party promises to do less than 
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he has already agreed to do and the other 
party promises to do more than he is oblig- 
ed to do; Weed v. Spears, 193 N. Y. 2S9, 
86 N. E. 10; and where the consideration 
of the new contract is services which one is 
legally bound to perform under a pre-exist- 
ing contract; Alaska Packers’ Ass'n v. Do- 
menico, 117 Fed. 99, 54 C. C. A. 4S5; contra , 
where additional compensation is promised 
to induce another to complete his contract 
after abandonment on account of unfore- 
seen and unanticipated difliculties; Linz v. 
Schuck, 106 Md. 220, 67 Atl. 2S6, 11 L. R. 
A. (N. S.) 7S9,. 124 Am. St. Rep. 481, 14 Ann. 
Cas. 495. Whether (a) the performance of 
an existing contractual obligation or (b) a 
new promise of such performance made to 
a new promisee is a good consideration for 
a new contract has been much discussed by 
legal writers. That neitlier is good is main- 
tained by Anson and Williston; tliat both 
are good is the view of Ames (who even 
holds that a new promise of the same thing 
to the same proinisee may be good) and Ilar- 
riman ; that (a) is not good, but (b) is, is 
the opinion of Langdell, Leake and Pollock 
and (for not quite the same reason) Beale. 
See 20 L. Q. R. 9. See Articles on considera- 
tion in 9 Harv. L. R. 233; 12 id. 517; 17 id. 
71; 17 Yale L. Journal, 338; 17 L. Q. R. 415. 

A valuable consideration alone is good as 
against subsequent purchasers and attach- 
ing creditors; and one which is rendered 
at the request, express or implied, of the 
promisor; Dy. 172, n.; 1 Rolle, Abr. 11, pl. 
2, 3; 1 Ld. Raym. 312; 1 Wms. Saund. 264, 
n. (1); 6 Ad. & E. 71S; 3 C. & P. 36; 6 Am. 
& W. 4S5; 3 Q. B. 234; Cro. Eliz. 442; 
Hort v. Norton, 1 McCord (S. C.) 22. 

Among valuable considerations may be 
mentioned these: 

In general, the waiver of any legal or 
equitable right at the request of another is 
sufficient consideration for a promise ; Knapp 
v. Lee, 3 Pick. (Mass.) 452; Farmer v. Stew- 
art, 2 N. H. 97; Nicholson v. May, 1 Wright 
(Ohio) 660; Smitli v. Weed, 20 Wend. (N. 
Y.) 184, 32 Am. Dec. 525; Williams v. Alex- 
ander, 39 N. C. 207; 4 B. & C. S; Union 
Bank v. Geary, 5 Pet. (U. S.) 114, 8 L. Ed. 
60; 4 Ad. & E. 108; Heitsch v. Cole, 47 
Minn. 320, 50 N. W. 235; Fraser v. Backus, 
62 Mich. 540, 29 N. W. 92; Vogel v. Meyer, 
23 Mo. App. 427. 

Forbearance for a certain or reasouable 
time to institute a suit upon a valid or 
doubtful claim, but not upon one utterly 
unfounded. This is a benefit to one party, 
the promisor, and an injury to the other, 
the promisee; 1 Rolle, Abr. 24, pl. 33; Com. 
Dig. Action on the Case upon Assumpsit 
(B, 1); L. ’R. 7 Ex. 235; L. R. 10 Q. B. 92; 
L. R. 2 C. P. 196; Busby v. Conoway, 8 Md. 
55, 63 Am. Dec. 6S8; King v. Upton, 4 
Greenl. (Me.) 387, 16 Am. Dec. 266; Elting 
v. Vanderlyn, 4 Johns. (N. Y.) 237; Jenni- 
son v. Stafford, 1 Cush. (Mass.) 168, 48 Am. 


Dec. 594; Giles v. Ackles, 9 Pa. 147, 49 Am. 
Dec. 551; McKinley v. Watkins, 13 111. 140; 
Gilman v. Kibler, 5 Humphr. (Tenn.) 19; 
Colgin v. Ilenley, 6 Leigh. (Va.) 85; 21 E. 
L. & Eq. 199; Mills’ Ileirs v. Lee, 6 T. B. 
Monr. (Ky.) 91, 17 Am. Dec. 118; Hargroves 
v. Cooke, 15 Ga. 321; Boyd v. Freize, 5 
Gray (Mass.) 553; Tappan v. Campbell, 9 
Yerg. (Tenn.) 436; Sage v. Wilcox, 6 Conn. 
81; 1 Bulstr. 41; Lousdale v. Brown, 4 

Wash. C. C. 14S, Fed. Cas. No. 8494; Down- 
ing v. Fuuk, 5 Rawle (Pa.) 69; Hakes v. 
Hotchkiss, 23 Vt. 235; Morgan v. Bank, 44 
111. App. 5S2; 1S C. B. 273 ; Calkins v. Chand- 
ler, 36 Mich. 320, 24 Am. Rep. 593; Wills v. 
Ross, 77 lud. 1, 40 Am. Rep. 279; Edgerton 
v. Weaver, 105 111. 43; Johnston Harvester 
Co. v. McLean, 57 Wis. 258, 15 N. W. 177, 
46 Am. Rep. 39. “If an intending litigant 
hona fide forbears the right to litigate a 
question of law or fact which it is not vex- 
atious or frivolous to litigate, he does give 
up something of value.” Lord Bowen in 32 
Ch. Div. 266, 291. An agreement to forbear 
suit, though for an indêfinite period, is suf- 
ficient consideration ; Traders’ Nat. Bank of 
San Antonio v. Parker, 130 N. Y. 415, 29 
N. E. 1094; Mathews v. Seaver, 34 Neb. 592, 
52 N. W. 283; Lancaster v. Elliot, 42 Mo. 
App. 503. 

An invalid or not enforceable agreement 
to forbear is not a good consideration; 
suit may be brought immediately after the 
promise is made. The forbearance must be 
an enforceable agreement for a reasonable 
time; Hardr. 5; 4 M. & W. 795; King v. 
Upton, 4 Greenl. (Me.) 3S7, 16 Am. Dec. 266; 
Rix v. Adams, 9 Vt. 233, 31 Am. Dec. 619; 
L. R. 8 Eq. 36; Tucker v. Ronk, 43 Ia. 80; 
Prater v. JMiller, 25 Ala. 320, 60 Am. Dec. 
521; Kidder v. Blake, 45 N. II. 530; Mul- 
holland v. Bartlett, 74 111. 5S; Cline v. Tem- 
pleton, 78 Ky. 550. But if a meritorious 
claim is made in good faith, a forbearance 
to prosecute it may be a good considera- 
tion for a promise, although on the facts or 
on the law the suit would have failed of 
success; L. R. 5 Q. B. 449; Rue v. Meirs, 
43 N. J. Eq. 377, 12 Atl. 369; 25 L. T. R. 
504; 32 Ch. Div. 269; Hewett v. Currier, 63 
Wis. 3S7, 23 N. W. SS4; Fish v. Thomas, 5 
Gray (Mass.) 45, 66 Am. Dec. 348; 10 Harv. 
L. Rev. 113. 

Forbearance to prosecute a claim honestly 
made but not legally valid is no considera- 
tion for a promise; Price v. Bank, 62 Kans. 
743, 64 Pac. 639. 

The prevention of litigation is a valid and 
sufficient consideration; for the law favors 
the settlement of disputes. Thus, a com- 
promise or mutual submission of demands 
to arbitration is a highly favored consider- 
ation at law; Van Dyke v. Davis, 2 Mich. 
145; Zane’s Devisees v. Zane, 6 Munf. (Va.) 
406; Taylor v. Patrick, 1 Bibb (Ky.) 16S; 
Truett v. Chaplin, 11 N. C. 17S; Stoddard 
v. Mix, 14 Conn. 12; Barlow v. Ina Co., 4 
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Metc. (Mass.) 270; Burnham v. Dunn, 35 N. 
H. 55G; Blake v. Peck, 11 Vt. 4S3; Field v. 
Weir, 2S Miss. 5G; Mayo v. Gardner, 40 N. 
C. 359; Pounds v. Iticliards, 21 Ala. 424; 
Stoddart v. Mix, 14 Conn. 12; Banks v. Sear- 
les, 2 McMull. (S. C.) 35G; Coleman v. 
Frum, 3 Scam. (111.) 378; Clurke v. McFar- 
land’s Ex’rs, 5 Dana (Ky.) 45; 21 E. L. & 
Eq. 199; 5 B. & Ald. 117; Battle v. Mc- 
Arthur, 49 Fed. 715; Kobson v. Logging Co., 
43 Fed. 3G4; Whlte v. Hoyt, 73 N. Y. 514; 
Barnes v. Kyan, GG Hun 170, 21 N. Y. Supp. 
127; Swem v. Green, 9 Colo. 358, 12 Pae. 
202; Moon v. Martin, 122 Ind. 211, 23 N. E. 
GGS; 32 Ch. D. 2GG. 

Tlie giving up a suit instituted to try a 
question respecting which the law is doubt- 
ful, or is supposed by the parties to be 
doubtful, is a good consideration for a 
promise; Poll. Contr. 180; Leake, Contr. G2G; 
L. K. 5 Q. B. 241; Ilunter v. Lanius, 82 Tex. 
677, 18 S. W. 201; Ilamaker v. Eberley, 2 
Binn. (Pa.) 509, 4 Am. Dec. 477; 2 C. B. 54S; 
4 East 455; Feeter v. Weber, 7S N. Y. 334; 
Parker v. Enslow, 102 111. 272. 40 Am. Kep. 
5SS; Livingston v. Smith, 5 Pct. (U. S.) 98, 

8 L. Ed. 57; Easton v. Easton, 112 Mass. 
438; Grandin v. Grandin, 49 N. J. Law, 508, 

9 Atl. 756, G0 Am. Rep. G42; Feeter v. Weber, 
7S N. Y. 334 ; Prout v. Fire Dist., 154 Mass. 
453, 28 N. E. G79, and cases cited. 

Incurring a legal liability to a third party 
is a valid consideration for a promise by 
the party at whose request the liability 
was incurred; L. R. 8 Eq. 134. 

Refraining from the use of liquor and 
tobaceo for a certain time at the request of 
another, is a sufficient consideration for a 
promise by tbe latter to pay a sum of 
money; Ilamer v. Sidway, 124 N. Y. 538, 27 
N. E. 25G, 12 L. R. A. 463, 21 Am. St. Kep. 
G93. 

The assignment of a debt or chose in ac- 
tion (unless void by reason of maintenance) 
with the consent of the debtor, is a good 
consideration for the debtors promise to 
pay the assignee. It is morely a proinise 
to pay a debt due, and tlie consideration 
is the discharge of the debtor’s liability 
to tlie assignor; 4 B. & C. 525; 13 Q. B. 54S; 
Wliittle v. Skinner, 23 Vt. 532; Ilarrison v. 
Knight, 7 Tex. 47; Edson v. Fuller, 22 N. 
II. 185; 10 J. B. Moo. 34; 2 Bingh. 437; 1 
Cr. M. & R. 430; Morse v. Rellows, 7 N. 
n. 549, 28 Am. Dec. 372. Work and-serv- 
ice are perhaps the most coinmon considera- 
tions. 

In the case of deposit or mandate It was 
once held that tliere was no consideration; 
Yelv. 4, 12S; Cro. Eliz. 8S3; the reverse is 
now usually maiutained; 10 J. B. Moo. 192; 
2 M. & W. 143; M’Cl. & Y. 205; Kobinson v. 
Threadgill, 35 N. C. 39; Clark v. Gaylord, 
24 Conn. 484; Coggs v. Bernard, 1 Sm. Lead. 
Cas. 354. 

In these^ cases there does not appear to 
be any benetit arising from the bailment to 


the promisor. The definitions of mandate 
and deposit exclude this. Nor does auy in- 
jury at the time acerue to the promisee; the 
bailment is for his beuefit entirely. 

Trust and confidence in anotlmr are said 
to be the considerations which support this 
contract. But we think parting with tlie 
possession of a thing may be considered an 
injury to the promisee, for whicli the pros- 
pect of return was the consideration held 
out by the promisor. 

Mutual promises made at the same time 
are concurrent consideratious, and will sup- 
port each other if both be legal and bind- 
ing; Cro. Eliz. 543; G B. & C. 255; 3 B. & 
Ad. 703; 3 E. L. & Eq. 420; Dorsey v. Pack- 
wood, 12 Ilow. (U. S.) 12G, 13 L. Ed. 921; 
Babcock v. Wilson, 17 Me. 372, 35 Am. Dee. 
2G3; Forney v. Sliipp, 49 N. C. 527; Nott v. 
Johnson, 7 Ohio St. 270; Cherry v. Smith, 3 
Ilumphr. (Tenn.) 19, 39 Am. Dec. 150; Mil- 
ler v. Drake, 1 Cai. (N. Y.) 45; Howe v. 
O’Mally, 5 N. C. 2S7, 3 Am. Dec. G93; Mc- 
Kinlcy v. Watkins, 13 III. 140; Byrd v. Fox, 
S Mo. 574; Flanders v. Wood, S3 Tex. 277, 18 
S. W. 572; Earle v. Angell, 157 Mass. 294, 
32 N. E. 1G4 ; Bracco v. Tighe, 75 Hun 140, 
27 N. Y. Supp. 34. Yet the promise of an 
infant is a consideration for the promise of 
an adult. The iufant may avoid his con- 
tract, but the adult eannot; Boyden v. Boy- 
den, 9 Metc. (Mass.) 519; McGinn v. Shaef- 
fer, 7 Watts (Pa.) 412; Hunt v. Peake, 5 
Cow. (N. Y.) 475, 15 Am. Dec. 475; Pool v. 
Pratt, 1 D. Chipm. (Vt) 252; Cannon v. Als- 
bury, 1 A. K. Marsh. (Ky.) 7G, 10 Am. Dec. 
709; Eubanks v. I’eak, 2 Bail. (S. C.) 497; 3 
Maule & S. 205. While a contract is execu- 
tory, an agreement by one party to modify 
it is a eonsideration for a like agreement 
by tlie other; Dicksou v. Owens, 134 111. App. 
5G1; and a contract of employment is not 
lackiug in mutuality because the party em- 
ployed does not bind himself to continue 
in tlie employment for a definite period ; 
Newhall v. Printing Co., 105 Minn. 44, 117 
N. W. 22S, 20 L. R. A. (N. S.) S99. 

Marriage is a valuable eonsideration; 
Whelan v. Whelan, 3 Cow. (N. Y.) 537; 
Iluston’s Adm’r v. Cantril, 11 Lcigh (Va.) 
13G; Magniac v. Thonipson, 7 Pet. (U. S.) 34S, 
S L. Ed. 709; Douallen v. Lennox, G Daua 
(Ky.) S9; 2 D. F. & J. 5GG; Edwards v. Mar- 
tin, 39 111. App. 145; Prignon v. Doussat, 
4 Wasli. 199, 29 Pac. 104G, 31 Am. St. Rep. 
914; Whitehill’s Lessee v. Lousey, 2 Yeates 
(l*a.) 109; Nally v. Nally, 74 Ga, GG9, 5S Am. 
Kep. 45S. A promise by one to support an- 
other in eonsideration of the other party’s 
release of the first party from bis promise 
to marry her, is # valid and enforceable; 
Henderson v. Spratlen, 44 Colo. 278, 9S Pac. 
14, 19 L. R. A. (N. S.) G55. 

Subscriptions to sliares in a chartered 
company are said to rest upon sufficient con- 
sideration; for the corapany is obliged to 
give the subscriber his shares, and he must 
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pay for them; Pars. Contr. 377; Cbester 
Glass Co. v. Dewey, 16 Mass. 94, S Am. Dec. 
12S; New Bedford & B. Turnpike Corp. v. 
Adams, 8 Mass. 138, 5 Am. Dcc. 81; Curry 
v. Rogers, 21 N. II. 247; Kennebee & P. R. 
Co. v. Jarvis, 34 Me. 360; Barnes v. Pcrine, 

15 Barb. (N. Y.) 249; Selma & T. R. Co. v. 
Tipton, 5 Ala. 787, 39 Am. Dec. 344; State 
Treasurer v. Cross, 9 Vt. 2S9, 31 Am. Dec. 
626. 

On the subject of voluntary subscriptions 
for charitable purposes there is muck con- 
fusion among the authorities; Ives v. Sterl- 
ing, 6 Metc. (Mass.) 310. A promise of a 
subscription for the purchase of a ckurck 
site, followed by the subsequent contract 
of the ckurck for the land, is supported by 
a valid consideration; First Universalist 
Church v. Pungs, 126 Mich. 670, 86 N. W. 
235. See Subscription. 

Illegal considerations can be no founda- 
tion for a contract. Violations of morality, 
decency, and policy are in contravention of 
common law: as, contracts to cornmit, con- 
ceal, or compound a crime. So, a contract 
for future illicit intercourse, or in fraud of 
a third party, will not be enforced. Ex tur- 
pi contractu non oritur actio . But the act 
in question is not always a criterion; e. g. 
as to immoral considerations that which the 
law considers is whetker the promise has 
a tendency to produce immoral results; 
hence while a promise of future illicit co- 
habitation is an iilegal consideration; L. R. 

16 Eq. 275; Boigneres v. Boulon, 54 Cal. 
146; Baldy v. Stratton, 11 Pa. 316; Harri- 
man, Cont. 114; but a promise founded upon 
past illicit cohabitation is not illegal; Bunn 
v. Winthrop, 1 Jokns. Ch. (N. Y.) 329; but 
simply voluntary and govcrned by the same 
rules as other pas.t executed considerations; 
Poll. Cont. 262. The illegality created by 
statute exists when the statute eiiher ex- 
pressly prohibits a particular thing, or af- 
fixes a penalty w T hich implies prohibition, or 
implies such prohibition from its object and 
nature; 10 Ad. & E. 815; Donallen v. Len- 
nox, 6 Dana (Ky.) 91; Brown’s Adm’rs v. 
Langford’s Adm’rs, 3 Bibb (Ky.) 500; Town 
of Ilinesburgh v. Sumner, 9 Vt. 23, 31 Am. 

• Dec. 599; Armstrong v. Toler, 11 Wheat. (U. 
S.) 258, 6 L. Ed. 468; Deering v. Ckapman, 
22 Me. 488, 39 Am. Dec. 592; Gamble v. 
Grimes, 2 Ind. 392; President, etc., of Spring- 
field Bank v. Merrick, 14 Mass. 322; Sharp v. 
Teese, 9 N. J. L. 352, 17 Am. Dec. 479; Aspin- 
wall v. Meyer, 2 Sandf. (N. Y.) 186; Hale v. 
Henderson, 4 Humphr. (Tenn.) 199; Lewis v. 
Welch, 14 N. H. 294; Caldwell v. Wentworth, 
id. 435; Cornwell v. Holly, 5 Rich. (S. C.) 
47; Solomons v. Jones, 3 Brev. (S. C.) 54, 
5 Am. Dec. 538; Miller v. Ammon, 145 U. S. 
421, 12 Sup. Ct. 884, 36 L. Ed. 759. If any 
part of the consideration is void as against 
the law, it Is void in toto; Woodruff v. Hin- 
man, 11 Vt. 592, 34 Am. Dec. 712; Allen v. 
Pearce, 84 Ga. 606, 10 S. E. 1015; see Wilcox 


v. Daniels, 15 R. I. 261, 3 Atl. 204; Buck 
v. Abbee, 26 Vt. 184, 62 Am. Dec. 564; Widoe 
v. Webb, 20 Ohio St. 431, 5 Am. Rep. 664; 
Ilazelton v. Skeckels, 202 U. S. 71, 26 Sup. 
Ct. 567, 50 L. Ed. 939, 6 Ann. Cas. 217; but 
contra y if the promisc be divisible and ap- 
portionable to any part of the considera- 
tion, the promise so far as not attributable 
to the illegal consideration might be valid; 
Leake, Contr. 631; 2 M. & G. 167. 

A contract founded upon an impossible 
consideration is void, Lcx ncminem cogit 
ad vana aut impossibilia; 5 Viner, Abr. 110, 
111, Condition (C) a, (D) a; 1 Rolle, Abr. 419; 
Co. Litt. 206 a; 2 B. & C. 474; Leake, Contr. 
719. But such impossibility must be a 
natural or physical impossibility; 7 Ad. & E. 
798; Youqua v. Nixon, 1 Pet. C. C. 221, Fed. 
Cas. No. 18,189; 2 Moore & S. 89; 9 Bingh. 
68; but it may be otkerwise when the con- 
sideration is valid at the time the contract 
was formed, but afterwards became im- 
possible; Leake, Contr. 719. 

An executory consideration which has 
totally failed will not support a contract 
when the performanee of the consideration 
forms a condition precedent to the perform- 
ance of the promise; 2 C. B. 548; New York 
Life Ins. Co. v. Beebe, 7 N. Y. 369; Fowler 
v. Shearer, 7 Mass. 14; Woodward v. Cow- 
ing, 13 Mass. 216; Pettibone v. Roberts, 2 
Root (Conn.) 25S; Dean v. Mason, 4 Conn. 
428, 10 Am. Dec. 162; Boyd v. Anderson, 1 
Ov. (Tenn.) 438, 3 Am. Dec. 762; Treat v. 
Inkabitants of Orono, 26 Me. 217; Charlton 
v. Lay, 5 Humphr. (Tenn.) 496; Cabot v. 
Haskins, 3 Pick. (Mass.) 83; Jarvis v. Sut- 
tou, 3 Ind. 2S9. Sometimes when the con- 
sideration partially fails, the appropriate 
part of the agreement may be apportioned 
to what remains, if the contract is capable 
of being severed; 4 Ad. & E. 605; 8 M. & W. 
870; Parish v. Stone, 14 Pick. (Mass.) 198, 
25 Am. Dec. 37S; Carleton v. Woods, 28 N. 
H. 290; Frazier v. Thompson, 2 W. & S. 
(Pa.) 235; L. R. 10 Q. B. 491; 1 Q. B. Div. 
679; Wilson v. Hentges, 26 Minn. 288, 3 N. 
W. 338. See Breacii. 

A past consideration will not generally 
be sufficient to support a contract. It is 
sometking done before the obligor makes 
his promise, and, tkerefore, cannot be a 
foundation for that promise, unless it has 
been executed at the request (express or im- 
plied) of the promisor. Such a request 
plainly implies a promise of fair and rea- 
sonable compensation; L. R. 8 Ch. 888; Car- 
son v. Clark, 1 Scam. (111.) 113, 25 Am. Dec. 
79; Doty v. Wilson, 14 Johns. (N. Y.) 378; 
Gleason v. Dyke, 22 Pick. (Mass.) 393; Hay- 
den v. Inhabitants of Madison, 7 Greenl. 
(Me.) 76; Abbot v. Third School Dist., 7 
Greenl. (Me.) 118; Comstock v. Smith, 7 
Jokns. (N. Y.) S7; Bulkley v. Landon, 2 Conn. 
404; 1 Sm. Lead. Cas. 144, note to Lamp- 
leigh v. Brathwait. But a pre-existing ob- 
ligation will support a promise to perform 
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that obligation wliich the law, ln the case 
of a debt, will imply; Harriman, Contr. 83; 

5 M. & W. 541; but a past consideration 
which did not raise an obligation at the 
time it was furnished, will support no prom- 
ise whatever; 3 Q. B. 234; Ilarriman, Contr. 
83; where there has been a request for serv- 
ices, a subsequent promise to pay a definite 
sum for them is evidence of the actual value 
of the services: id. Where a creditor gives 
an extension of time for payment of a pre- 
existing debt and takes a mortgage as se- 
curity he is a purcliaser for value; O’Brien 
v. Fleckenstein, 180 N. Y. 350, 73 N. E. 30, 
105 Am. St. Rep. 7GS; the promise to pay 
for another’s past services to and support of 
defendant’s mother during an illness is val- 
id; Montgomery v. Downey, 11G Ia. G32, SS 
N. W. S10; but an agreement to take up a 
past due notc without additional considera- 
tion or a request or promise of forbear- 
ance against the maker is without consid- 
eration; J. II. Queal & Co. v. Peterson, 13S 
Ta. 514, 116 N. W. 593, 19 L. R. A. (N. S.) 
842. 

As to time, consideratlons may be of the 
past, present, or future. Those which are 
present or future will support a contract 
not void for other reasons; Story, Contr. 
71. When the consideration is to do a thing 
hereafter, and the promise has heen acccpt- 
ed, and a promise in return founded upon 
it, the latter promise rests upon sufficient 
foundation, and is obligatory; Stewart v. 
Redditt, 3 Md. G7; Ililton v. Southwick, 17 
Me. 303, 35 Am. Dec. 253; Andrews v. Pon- 
tue, 24 Wend. (N. Y.) 2S5; Gardner v. Web- 
ber, 17 Pick. (Mass.) 407. 

Tlie adequacy of the consideration is gen- 
erally immaterial; D. R. 5 Q. B. 87; 8 A. & 
E. 745; L. R. 7 Ex. 235; 5 C. B. N. S. 2G5; 
24 L. J. C. P. 271; 1G East 372; Hesser v. 
Steiner, 5 W. & S. (Pa.) 47G; Downing v. 
Funk, 5 Rawle (Pa.) 69; excepting formcrly 
in England helore 31 & 32 Vict. c. 4, iu the 
case of the sale tff a reversiouary interest 
or where the inadequaey of the consideration 
is so gross as of itself to prove fraud or im- 
position; Judy v. Louderman, 4S Ohio St. 
562, 29 N. E. 1S1. There is no case wliere 
mere inadequacy of price, independcnt of 
other circumstauces has bcen held sufiicient 
to set aside a eontract between parties stand- 
iug on equal ground and dealing witli cach 
other witliout imposition or oppression; 
Hind v. Holdship, 2 Watts (Pa.) 104, 2G Am. 
Dec. 107; Williams v. Jensen, 75 Mo. GSl; 
Smoek v. Pierson, GS Ind. 405, 34 Am. Rep. 
2G9; Wolford v. Powers, 85 Ind. 294, 44 
Am. Rep. 1G; Wells v. Tucker, 57 Vt. 227; 
Worth v. Case, 42 N. Y r . 309. The adequacy 
of the consideration doos not affoct the con- 
traet; Lawrence v. McCalmont, 2 IIow. (U. 
S.) 42G, 11 L. Ed. 32G; but the eonsideration 
must be real and not merely colorable; one 
cent has been held not to be a suflicient con- 
sideration for a promise to pay $700; Schnell 


v. Nell, 17 Ind. 29, 79 Am. Dcc. 453; and $1 
has been held insuflicient to support a prom- 
ise to pay $1000; Shepard v. Rhodes, 7 R. I. 
470, 84 Am. Dec. 573 ; a dollar would be a 
suflicient consideration for any proinise ex- 
cept one to pay a larger sum of money ab- 
solutely; Lawrence v. McCalmont, 2 How. 
(U. S.) 426, 11 L. Ed. 32G. A fully executed 
contract will not be disturbed fur want of 
consideration; Lamb’s Estate v. Morrow, 
140 Ia. 89, 117 N. W. 1118, 18 L. R. A. (N. 
S.) 22G. 

See note to Chesterfield v. Jannsen ln 1 
W. & T. Lead. Cas.; Contract. 

CONSIDERATUM EST PER CURIAM 
(Lat. It is considcred by the court). A for- 
mula used in giving judgments. 

A judgment is the decision or sentence of the iaw, 
given by a court of Justice, as the resuit of proceed- 
Ings instituted therein for the redress of an injury. 
Tbc language of the Judgment Is not. therefore, 
that “It is decreed," or “resolved,** by the court, 
but tbat “it Is considered by tbe court,” considera - 
tum cst per curiam, that the plaintiff recover his 
debt, etc. 

In the early writers, considerarc , consid - 
cratio always means the judgment of a court 
Tliis usage was preserved down to our tlme 
in the judgment of the common-law courts in 
the form “It is considered,” which, as Sir 
Frederick Pollock says, was for no obvious 
reason altered to “It is adjudged,” in the 
Judicature Acts. Poll. Contr. 177. “Adjudg- 
ed” was current with text-writers from the 
16th century onward. 

C0NSIGN To send goods to a faetor or 
•agent. See Gillespie v. Winberg, 4 Daly (N. 
Y.) 320. 

In Civil Law. To deposit in the custody 
of a third person a thing belouging to the 
debtor, for the benefit of tlie creditor, undcr 
the authority of a court of justice. Tothier, 
Obl. pt. 3, c. 1, art. 8. 

The term to consign, or conslgnation, is derived 
from the Latin consignare, which slgnifles to seai ; 
for it was formeriy the practice to seai up the 
money thus received in a bag or box. Aso & M. 
Inst. b. 2, t. 11, c. 1, § 5. 

Generaily, the consiguation is made with a public 
ofücer: it is vcry simiiar to our practice of paying 
money into court. See Burge, Surety. 

C0NSIGNATI0. See Consign. 

C0NSIGNEE. One to wliom a constgn- 
mcnt is made. 

It is usual iu bills of lading to state that 
tlie goods are to be delivered to tlie con- 
signee or his assigns, he or they paying 
frciglit: in sucli case tlie consignee or his 
assigns, by acceptiug the goods, hy implica- 
tion become bound to pay the freight; Du 
Peirat v. Wolfe, 29 N. Y. 43G; Dart v. En- 
sign, 47 N. Y. G19; 3 Bingh. 3S3. 

CONSIGNMENT. The goods or property 
sent by rneans of a commun carrier by one 
or more persons, called the eonsignors, in 
one place, to one or more persons, called the 
consignees, who are in another. The goods 
sent by one person to another, to be sold or 
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disposed of by the latter for and on account 
of the former. The transmission of the 
goods. 

CONSIGNOR. One who makcs a consign- 
ment. 

CONSILIARIUS (Lat consiliarc , to ad- 
vise). In Civil Law. A counsellor, as dis- 
tinguisked from a pleader or advocate. An 
assistant judge. One who participates in 
the decisions. Du Cange. 

CONSILIUM (called, also, Dies Gonsilii), 
A day appointed to hear the counsel of both 
parties. A case set down for argument. 

It is commonly used for the day appointed 
for the argument of a demurrer, or errors 
assigned; 1 Tidd, Pr. 43S; 2 id. 6S4, 1122; 

1 Sell. Pr. 336; 1 Archb. Pr. 191, 246. 

CONSIMILI CASU (Lat. in like case). A 
writ of entry, framed under the provisions 
of the statute Westminster 2d (13 Edw. I.), 
c. 24, which lay for the benefit of the rever«- 
sioner, where a tenant by the curtesy alien- 
ed in fee or for life; 3 Bla. Com., 4th Dublin 
ed. 183 n.; Bac. Abr. Court ot Chancery (A). 

Many other new writs were framed under the 
provisions of this statute; but this particular writ 
was known emphatically by the title here defined. 
The writ is now practically obsolete. See 3 Bla. 
Com. 61; Case ; Assumpsit. 

CONSISTOR. A magistrate. Jacob L. D. 

CONSISTORY. An assembly of cardinals 
convoked by the pope. 

The consistory is either public or secret. It is 
public when the pope receives princes or gives 
audience to ambassadors; secret when he fills va-. 
cant sees, proceeds to the canonization of saints, 
or judges and settles certain contestations sub- 
mitted to him. 

A tribunal ( prcetorium ). 

CONSISTORY COURT. The courts of dio- 
cesan bishops keld in their several cathedrals 
(before the bishop’s chancellor, or commis- 
sary, who is the judge) for the trial of all 
ecclesiastical causes arising witkin their re- 
spective dioceses, and also for granting pro- 
bates and administrations. Originally the 
“Chancellor” or “Ofiiciar’ of the bishop usual- 
ly presided. In tirne he came to be a per- 
manent judge, but the bishop could withdraw 
cases from his cognizance and hear them 
himself, or delegate jurisdiction over certain 
parts of the diocese to his “commissary” ; 1 
Holdsw. Hist. E. L. 369, citing L. R. 1902, 1 K. 
B. 816. A Consistory Court of London still 
exists. From the sentence of these courts 
an appeal lies to the Provincial Court of the 
archbishop of each province respectively. 2 
Steph. Com. 230; 3 id. 430; 3 Bla. Com. 64; 
1 Woodd. Lect. 145; Halifax, An. b. 3, c. 10, 
n. 12. 

C0NS0LAT0 DEL MARE. See Code. 

C0NS0LIDATE. To unite into one dis- 
tinct things or parts of a thing. In a gen- 
eral sense, to unite into one mass or body, 
as to consolidate the forces of an army or 


various funds. In parliamentary usage, to 
consolidate two bills is to unite them into 
one. In law, to consolidate benefices, actions, 
or corporations is to combine them into one. 
See Independent Dist. of Fairview v. Dur- 
land, 45 Ia. 56. 

C0NS0LIDATED FUND. In England* 

(Usually abbreviated to Consols .) A fund 
for the payinent of the public debt 

Formerly, when a loan was made by government, 
a particular part of the revenue was appropriated 
for tbe payment of the interest and principal. This 
was called the fund; and every loan had its fund. 
In this manner the Aggregate fund originated in 
1715; the South-Sea fund in 1717; the General fund 
in 1717 ; and the Sinking fund, into which the sur- 
plus of these flowed, which, although intended for 
the diminution of the debt, was applied to the neces- 
sities of the government. These four funds were 
consolidated into one in the year 1787 ; and thls 
fund is the Consolidated fund. 

It is wholly appropriated to the payment of cer- 
tain speeific charges and the interest on the sums 
originally lent the government by individuals, whicb 
yield an annual interest of three per cent. to the 
holders. The principal of the debt is to be returned 
only at the option of the government. 

C0NS0LIDATI0N. In Civil Law. The 

union of the usufruct with the estate out of 
which it issues, in the same person; wkich 
kappens when the usufructuary acquires the 
estate, or vice vcrsa. In either case the usu- 
fruct is extinct. Lec. Elm. Dr. Rom. 424. 

C0NS0LIDATI0N 0F C 0 RP0 RATI 0 NS. 
See Merger. 

C0NS0LIDATI0N RULE. An orâer of 
the court requiring tke plaintiff to join in one 
suit several causes of action against the same 
defenilant which may be so joined consist- 
ently with the rules of pleading, but upon 
wkich ke has brought distinct suits. Brown 
v. Scott, 1 Dall. (Pa.) 147, 1 L. Ed. 74; Groff 
v. Musser, 3 S. & R. (Pa.) 264; 2 Arckb. Pr. 
180. Tke matter is regulated by statute in 
many of the states. 

It may take place in two ways: flrst, by the usu- 
fructuary surrendering his right to the proprietor, 
which in the common law is called a surrender; 
secondly, by the release of the proprietor of his 
rights to the usufructuary, whlch in our law is 
called a release. 

In Ecclesiastical Law. The union of two 
or more benefices in one. Cowell. 

In Practice. The union of two or more ac- 
tions in the same declaration. 

An order of court, issued in some cases, 
restraining the plaintiff from proceeding to 
trial in more than one of several actions 
brought against different defendants but in- 
volving tke same rigkts, and requiring tke 
defendants also, in suck actions, to abide tke 
event of the suit which is tried. It is in 
reality in this latter case a mere stay of pro- 
eeedings in all the cases but one. 

It is often issued where separate suits are 
brought against several defendants founded 
upon a policy of insurance; 2 Marsh. Ins. 
701; see Jackson v. Schauber, 4 Cow. (N. Y.) 
78; Sherman v. McNitt, id. 85; or against 
sevew.*al obligors in a bond; 3 Ckit. Pr. 645; 
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3 C. & P. 58. See Scott v. Brown, 1 N. & 
McC. (S. C.) 417, note; Powell v. Gray, 1 Ala. 
77; Dews v. Easthara, 5 Ycrg. (Tenn.) 297; 
Sykes v. Ins. Co., 7 Mo. 477; Den v. Fen, 9 
N. J. L. 335; Groff v. Musser, 3 S. & K. (Pa.) 
262; Farmers' & Manufacturers’ Bank v. 
Tracy, 19 Wend. (N. Y.) 23. 

A court may consolidate actlons for trial 
when they involve the same property and the 
same questions of law aud fact and the par- 
ties arc the sarne; Welch v. Lyuch, 30 App. 
D. C. 122. 

Where two actions arose upon the same 
transaction, one for trespass against de- 
fendant’s property, another against his per- 
son, and raight have been joined, the court 
ordered thera tried at the sanie time; Ilolraes 
v. Sheridan, 1 Dill. 351, Fed. Cas. No. G,644. 

Wlien two actions are consolidated, the 
original actions are discontinued and only 
the consolidated actiou remains; Iliscox v. 
New Yorker Staats Zeitung, 30 Abb. N. C. 
(N. Y.) 131; id ., 3 Misc. Itep. 110, 23 N. Y. 
Supp. GS2. 

The Federal courts are authorized to con- 
solidate actions of a like nature, or relative 
to the same question, as they may deem rea- 
sonable; Rev. Stât. § 921. 

C0NS0LS. See Consolidated Fünd. 

C0NS0RT1UM (Lat. a union of lots or 
chances). A lawful marriage. Union of par- 
ties in an action. 

The right of the husband and wife respect- 
ively to the conjugal fellowship, company, co- 
operation and aid of the otlier. 

Company; compauionship. 

It occurs in this last sense in the phrase per quod 
consortiuvi amisit (by which he has lost the com- 
pauionship), used when the plaintiff declares for 
any bodily injury done to his wife by a third per- 
son; 3 Bla. Com. 140. 

It is not prcporty, but “a marital right 
growing out of the marriage relation”; Hodge 
v. Wetzler, 69 N. J. L. 490, 55 Atl. 49; but 
is treated as property in a broader sense in 
some cases; Jaynes v. Jaynes, 39 Ilun (N. 
Y.) 40; Deitzman v. Mullin, 10S Ky. 610, 57 
S. W. 247, 50 L. R. A. S0S, 94 Am. St. Rep. 
390; Warren v. Warren, S9 Mich. 123, 50 
N. W. S42, 14 L. R. A. 545. “It usually in- 
cludes the person’s affection, society and 
aid,” and, as to it, the liusband and wife 
are equal; Bennett v. Bennett, 116 N. Y. 
5S4, 23 N. E. 17, 6 L. R. A. 553, where the 
term is discussed at length. See Husband 

AND WlFE. 

C0NSPI RACY (Lat. con , together, spiro, to 
breathe). A combination of two or more per- 
sons by some concerted action fo aecomplisli 
some criminal or unlawful purpose, or to ac- 
complish some purpose, uot in itself crim- 
inal or uulawful, by criminal or unlawful 
means. Pettibone v. U. S., 14S U. S. 203, 13 
Sup. Ct. 542, 37 L. Ed. 419; Com. v. Ilunt, 4 
Metc. (Mass.) 111, 38 Am. Dec. 346; People 


v. Mather, 4 W r end. (N. Y.) 229, 21 Am. Dec. 
122; State v. Burnham, 15 N. H. 396; State 
v. Buehanan, 5 H. & J. (Md.) 317, 9 Am. Dec. 
534; Collins v. Com., 3 S. & R. (Pa.) 220; 
Stale v. Rowley, 12 Conn. 101; 11 Cl. & F. 
155; Aldcrman v. People, 4 Mich. 414, 69 
Am. Dec. 321; Breitenberger v. Schmidt, 3S 
111. App. 168. 

Lord Denman defines conspiracy as a com- 
bination for accomplishing an unlawful end 
or a lawful end by unlawful means; 4 B. 
& Ad. 345. 

Criminal Conspiracy. Conspiracies formed 
to coinmit crimes, or to do anything unlaw- 
ful, were first treated as substantive offenses 
by tlie Star Charaber; 2 Steph. II. C. L. 227; 
before that, a conspiracy only extended to 
taking civil and criminal proceedings raali- 
ciously; 3 Holdsw. II. E. L. 313. In a prose- 
cution for a conspiracy at coramon law it 
was neither nccessary to aver nor to prove 
an overt act; Bannon v. U. S., 156 U. S. 46$, 
15 Sup. Ct. 467, 39 L. Ed. 494. So long as the 
desi'gn to do an unlawful act, or to do a law- 
ful act by unlawful means, rests In intention 
only, it is not indictable; but wheu two or 
more agrce to carry it into effect, the very 
plot is an act in itself and the act of each 
of the parties, promise against promise, act 
against act; L. R. 3 II. L. 317, approved in 
[1901] A. C. 529; [1905] 2 K. B. 746. 

An indictment for a conspiracy to corapass 
or promote a criminal or unlawful purpose 
must set forth tliat purpose, fully and clear- 
ly; and an indictment for a conspiracy to 
compass or promote a purpose not in itself 
criminal or unlawful, by the use of criminal 
or unlawful means, must set forth the means 
intended to be used; Com. v. Huut, 4 Metc. 
(Mass.) 111, 3S Am. Dec. 346. 

The participation in a common plan by two 
or more persons is not in itself a criminal 
conspiracy; in order to make it such, the 
motives of those who enter iuto the combina- 
tion must be corrupt; People v. Flack, 125 
N. Y. 324, 26 N. E. 2G7, 11 L. R. A.S07; Wood 
v. State, 47 N. J. L. 461, 1 Atl. 509; but if 
one member of tlie combination has no cor- 
rupt motive when entering into it, but aft- 
erward becomes aware of its illegality nnd 
remaius a member, he is criminally liable; 
U. S. v. Mitchell, 1 Ilughes 439. Fed. Cas. 
No. 15,790. So persons who agree in good 
faith to do an act innocent in itself do not 
become guilty of conspiracy if it is after- 
wards ascertained that tlie act is forbiddeu 
by statute; Pcople v. rowell. 63 N. Y. SS. 

In the definitlons the terms eriminal or 
unlawful are used, because it is manifest 
that many aets are unlawful wliieli are not 
punishable by Indietment or other public 
prosecution. and yct there is no doubt tliat 
a combination by numbers to do them is an 
unlawful conspiracy and punishable by in- 
dictment; Stale v. Rowley. 12 Conn. 101; 
State v. Burnham, 15 N. H. 396; Poople v. 
Richards, 1 Mich. 216, 51 Am. Dec. 75; 11 
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Q. B. 245; Twitchell v. Com., 9 Pa. 211; 
State v. Shooter, 8 Rich. (S. C.) 72. 

Of this character was a conspiracy to 
cheat by false pretences without false tok- 
ens, when a ckeat by false pretences only by 
a single person was not a punishable oftence; 
11 Q. B. 245. So a combination to (lestroy 
the reputation of an individual by verbal 
calumny of itself is not indictable; per Shaw, 
C. J., Com. v. Hunt, 4 Metc. (Mass.) 123, 38 
Am. Dec. 34G. So a conspiracy to induce and 
persuade a young woman, by false repre- 
sentations, to leave the protection of her 
parent’s house, with a view to facilitate her 
prostitution; Mifflin v. Com., 5 W. & S. (Pa.) 
461, 40 Am. Dec. 527; 2 Den. C. Cas. 79; and 
to procure an unmarried girl of seventeen to 
become a prostitute; 4 F. & F. 1G0; to pro- 
cure a woman to be married by a mock cere- 
mony, wkereby she was seduced; State v. 
Savoye, 48 Ia. 5G2. And see Anderson v. 
Com., 5 Rand. (Va.) 627, 16 Am. Dec. 776; 
State v. Murphy, 6 Ala. 7G5, 41 Am. Dec. 79. 
So a conspiracy, by false and fraudulent rep- 
resentations that a horse bought by one of 
the defendants from the prosecutor was un- 
sound, to induce him to accept a less sum for 
the horse than tke agreed price; 1 Dearsl. 
337. A conspiracy by traders to dispose of 
their goods in contemplation of bankruptcy, 
with intent to defraud their creditors ; 1 F. 
& F. 33. 

The obtaining of goods on credit by an in- 
solvent person witliout disclosing his insol- 
vency, and without having any reasonable ex- 
pectation of being able to pay for such goods 
in and by means of the fair and ordinary 
course of his business, is not of itself such 
an unlawful act as may be the subject of an 
action for conspiracy; tkough it would be 
otherwise, it seems, in the case of a pur- 
chase made witkout any expectation of pay- 
ment. But the obtaining possession of goods 
under the pretence of paying cash for them 
on delivery, the buyer knowing that he has 
no funds to pay with, and appropriating the 
goods to his own use in fraud of the seller, 
is such a fraud or cheat as may be the sub- 
ject of a charge of conspiracy; Com. v. East- 
man, 1 Cush. (Mass.) 189, 48 Am. Dec. 596. 

A combination to go to a theatre to hiss 
an actor; 2 Campb. 3G9; G Term 62S; to 
indict for the purpose of extorting rnoney; 
4 B. & C. 329; to charge a person with being 
the father of a bastard child; 1 Salk. 174; 
to coerce journeymen to demand a higher 
rate of wages; G Term 619; People v. Fish- 
er, 14 Wend. (N. Y.) 9, 28 Am. Dec. 501; to 
charge a person with poisoning another; F. 
Moore SIG; to aft'ect the price of public 
stocks by false rumors; 3 M. & S. 67; to 
prevent competition at an auction; G C. & 
P. 239; to ckeat by a fraudulent prospectus 
oi a projecled company and by false ac- 
counts; 11 Cox, Cr. Ca. 414; by false ac- 
counts between partners; L. R. 1 C. C. 274; 
by * rnock auction; 11 Cox, Cr. Ca. 404; have 


each been held indictable for conspiracy; as 
was an association of retail coaldealers in a 
city to fix priccs and prevent a person not a 
member from obtaining coal from whole- 
salers; People v. Shcldon, GG Ilun 590, 21 
N. Y. Supp. 859; ieZ., 139 N. Y. 251, 34 N. E. 
785, 23 L. R. A. 221, 36 Am. St. Rep. G90. 
So it is a crime for two or more persons td 
conspire to cheat and defraud anotker out 
of his property, but in suck case the indict- 
ment must set forth the means proposed to 
be used to accomplish the purpose; U. S. v. 
Cruikshank, 92 U. S. 542, 55S, 23 L. Ed. 588. 

In order to render the offence complete, 
it is not necessary that any act should be 
done in pursuance of the unlaw r ful agreement 
entered into between the parties, or that any 
one skould have been defrauded or injured 
by it. The conspiracy is tlie gist of the 
crime; 9 Co. 55; 28 L. T. N. S. 75; Com. v. 
Judd, 2 Mass. 337, 3 Am. Dec. 54; Com. v. 
Tibbetts, 2 Mass. 538; Collins v. Com., 3 S. & 
R. (Pa.) 220; People v. Mather, 4 Wend. (N. 
Y.) 259, 21 Am. Dec. 122; State v. Norton, 23 
N. J. L. 33; Steele v. Kinkle, 3 Ala. 3G0; 
State v. Buchanan, 5 Harr. & J. (Md.) 317, 

9 Am. Dec. 534; State v. Brady, 107 N. C. 
822, 12 S. E. 325; U. S. v. Laneaster, 44 Fed. 
896, 10 L. R. A. 333. But see Torrey v. Field, 

10 Vt. 353. Where persons enter on an un- 
lawful purpose, w r ith the intent to aid or en- 
courage each other in carrying out their de- 
sign, they are each criminally responsible for 
everything resulting from such purpose 
w r hether specifically contemplated or not; 
Turner v. State, 97 Ala. 57, 12 South. 54; 
Boyd v. U. S., 142 U. S. 450, 12 Sup. Ct. 292, 
35 L. Ed. 1077. 

It is a crime for several persons, out of 
malice, to agree to induce many others not 
to enter into contracts with a certain per- 
son; see [1901] A. C. 531; or for strangers 
to a contract, and without just excuse, to 
combine in inducing a breach of it; [1905] 
A. C. 239; otherwise, in most cases, if they 
act merely out of self-interest; see 23 Q. B. 
D. 618. That may be unlawful if done by 
several, which is not if done by one; [1892] 
A. C. 45, per Lord Bramwell. One may be 
indicted alone for a conspiracy “with other 
persons to the jury unknown”; 94 L. T. 887. 

A criminal conspiracy as boycotting, may 
arise out of acts which in themselves might 
be done by one person without preconcert 
vvith others. The parties must be numerous; 
they must be actuated by ill-will, and their 
conduct must be calculated to do harm to 
the person intended; 14 Cox 505. 

Conspiracy may be proved by showing the 
declarations, B acts and conduct of the con- 
spirators; State v. Ryan, 47 Or. 338, 82 Pae. 
703, 1 L. R. A. (N. S.) 8G2. 

Where it is nècessary that two persons 
concur in the eommission of an act to make 
it a crime, as in case of bigamy, adultery or 
the like, the agreement is said to form part 
of the crirne and not a conspiracy; Shannon 
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y. Com., 14 Pa. 22G; Miles v. State, 58 Ala. 
390; the combination, whieh is the essential 
of conspiraey, is not an aggravation of, but 
necessary to constitute, the offense, and prob- 
ably such an agreement not coupled with an 
overt act would be a mere attempt; 2 Bish. 
Crim. L. (Sth ed.) § 184, n. 4, cited in 20 
Ilarv. L. Ilev. G3, where the matter ls illus- 
trated by U. S. v. Guilford, 14G Fed. 29S, 
where the indictment was for conspiracy to 
violate the Elkins aet in giving and taking 
rebates and the faet was proved, there being 
tliree takei*s and two givers besides two oth- 
er persons who were go-betweens or agents. 
It was held not a conspiraey, upon the prin- 
clple stated. 

Where tliree defendants were jointly ar- 
raigned on a charge of conspiracy, and one 
of them pleaded guilty and the other two 
were acqnitted on pleas of not guilty, it was 
held that the judgment against the one who 
pleaded guilty must be vacated ; [1902] 2 K. 

B. 339; this rule it has been said was “tacit- 
ly assumed by the early English decisions, 
and has been expressly recognized by the 
later ones.” 1 Stra. 193; 5 B. & C. 53S ; 12 
Q. B. D. 241; 1G Q. B. S32. The same rule 
is adopted iu some states in certain eases in 
whieh the offense was necessarily a joint one 
committed by two persons; Turpin v. State, 
4 Blackf. (Ind.) 72; State v. Mainor, 28 N. 

C. 340; State v. Itinehart, 10G N. C. 787, 11 
S. E. 512; and repudiated in others; Alonzo 
v. State, 15 Tex. App. 37S, 49 Am. Rep. 207; 
State v. Caldwell, 8 Baxt. (Tenn.) 57G. It 
is argued in a note on the subject that the 
last two cases are more in accord with rea- 
son; as one defendant might be a party to 
a joint act without criminal intent, and in 
the first English case cited the plea of guilty 
outweighs the verdict, which means nothing 
more than not proven; 1G Harv. L. Rev. 142. 

Civil LAability. It is an early saying in 
the law that a eonspiraey of itself gives no 
cause of aetion. There must be some overt 
act by one of the parties to the injnry of an- 
other, Bowen v. JMatheson, 14 Allen (Mass.) 
499 (though there is a dictum, contra , in 
Patten v. Gurney, 17 Mass. 1S2, 9 Am. Dec. 
141) ; Hutchins v. Hutcliins, 7 Ilill (N. Y.) 
104; Bush v. Sprague, 51 Mich. 41, 1G N. 
W. 222; Hauser v. Tate, 85 N. C. 81, 39 Am. 
Rep. GS9; 1 Ixl. Raym. 374; and an act whicli 
is lawful wheu committed by one will not 
be rendered unlawful wlien two or more eon- 
spire to do it; Boston v. Simmons, 150 Mass. 
4G1, 23 N. E. 210, G L. R. A. 029, 15 Am. St. 
Rep. 230; Martens v. Reilly, 109 Wis. 404, S4 
N. W. 840; De Wulf v. Dix, 110 Ia. 553, 81 
N. W. 779; Adler v. Fenton, 24 IIow. (U. S.) 
407, 1G L. Ed. G9G; [1S9S] 1 Q. B. 181; but 
it is hcld otherwtse in Cote v. Murphy, 159 
Pa. 420, 2S Atl. 190, 23 L. R. A. 135, 39 Am. 
St Rep. GSG ; and this is supported by a 
dictum in State v. Huegin, 110 Wis. 1S9, S5 
N. W. 104G, G2 L. R. A. 700. 

Civil actlons have been sustained for con- 


spiraeies to injure in person or reputatlon, 
as by malieiously prosecuting; Dreux v. 
Dornee, 1S Cal. 83; or by niaking false 
charges ; Irvine v. Elliott, 20G I’a. 152, 55 
Atl. S59; or to injure one in proi>erty or 
business; Van Ilorn v. Yan Ilorri, 52 N. J. 
L. 2S4, 20 Atl. 4S5, 10 L. R. A. 184; (Jarst v. 
Charles, 1 ö 7 Mass. 144, 72 N. E. 839; Map- 
strick v. Ramge, 9 Neb. 390, 2 N. W. 739, 31 
Am. Rep. 415; Casey v. Typographical Union 
No. 3, 45 Fed. 135, 12 L. R. A. 193; [1S*J3] 1 
Q. B. 715; Martell v. White, 185 Mass. 255, 
G9 N. E. 1085, 64 L. R. A. 2G0, 102 Am. St 
Rep. 341; as by fraudulent use of legal pro- 
ceedings; Verplanck v. Van Buren, 7G N. Y. 
247. 

An association of shlp owners to secure a 
profitable and exclusive carrying trade, hav- 
ing agreed to limit the number of ships to be 
sent by members, and to allow a rebate on 
freights to all shippers who dealt only with 
members, is not an aetionablc conspiracy, as 
It was done with the lawful objeet of pro- 
tecting and increasing trade and profit and 
no unlawful means had been used; [1S92] 
A. C. 25, where the House of Lords aifirmed 
the judgment in 23 Q. B. D. 59S, where the 
C. A. affirmed the judgment of Lord Cole 
ridge in 21 Q. B. D. 544. 

Corporations as Conspirators. The law of 
eonspiracy is applieable to corporations, and 
a combination of corporations for an unlaw- 
ful purpose, either as an end or means, is a 
conspiracy in any case where a combination 
of natural persons would be such, and the 
eonverse of the pròposition is equally true; 
Noyes, Intercorp. Rel. § 32G. “We enter- 
tain,” said tlie New York Court of Appeals, 
“no donbt that an action against a corpora- 
tion may be maintained to cover damages 
caused by a eonspiraey,” and “it is well set- 
tled . . . that tlie malice and wicked in- 
tent needful to sustain such action, may be 
imputcd to such corporations” ; Buffalo Lu- 
bricating Oil Co. v. Standard Oil Co., 10G N. 
Y. G70. 12 N. E. S2G; Transportation Co. v. 
Standard Oil Co.. 50 W. Va. 611, 40 S. E. 591, 
5G L. R. A. S04, SS Am. St Rep. S95. Both of 
thcse wcre civil actions against the Standard 
Oil Comiuany, but apparently the same roa- 
son should apply in making a corporation 
liable for criminal conspiraey as well as civil. 
and such was the opinion of Judge Noyes as 
expressed in the section of his text book 
above cited. But thls view was autTiorita- 
tivcly deelarcd when au indictment and eon- 
viction of the same company (its individnal 
co-defendant being acquitted) were sustained 
on appeal. The court said: “Corporations 
can unquestionably commit and be guilty of 
a criminal Conspiracy denounced by the stat- 
ute, as It so exprossly enacts, and they, there- 
fore, must bc counted,” and further .tliat “in- 
dependent of statute, upon principle and in 
furtherance of sound public policy, both cor- 
porations and their ofllcers and agents who 
engage in the conspiraey must be held to be 
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parties to it”; Standard Oil Co. v. State, 
117 Tenn. 61S, 100 S. W. 705, 10 L. H. A. (N. 
S.) 1015. Wliere it is provided, as in the 
laws of several states, that corporations as 
well as individuals shall be subjeet to the 
provisions of anti-trust laws the construction 
given to these laws has been that they “did 
not contemplate the commission of an offense 
by an impalpable ahsti’action, which could 
neither think nor act; but it was intended 
to bind this corporate entity by the imputed 
actions of its human agencies”; National 
Lead Co. v. Paint Store Co., 80 Mo. App. 247; 
State v. Ins. Co., 152 Mo. 37, 52 S. W. 595, 45 
L. H. A. 303. 

Conspiracy tinder Federal Laws. Conspir- 
acies to prevent witnesses from testifying, to 
impede the course of justiee, to hiuder citi- 
zens from voting, to prevent persons from 
holding office, to defraud the United Sta'tes 
by obtaining approval of false claims, to levy 
war against the United States, to impede the 
enforcement of the laws, etc., etc., are made 
punishable by acts of congress; U. S. R. S. 
Index, Conspiracy. 

In the absence of damage, the simple act 
of conspiracy does not furnish ground for 
a civil action; Robertson v. Parks, 76 Md. 
118, 24 Atl. 411. 

After a conspiracy has come to an end, 
the admissions of one conspirator by way 
of narrative of past facts are not admis- 
sible in evidence against the others; Brown 
v. U. S., 150 U. S. 93, 14 Sup. Ct. 37, 37 L. 
Ed. 1010; Logan v. U. S., 144 U. S. 263, 12 
Sup. Ct. 617, 36 L. Ed. 429. 

In a prosecution under U. S. R. S. § 5480, 
as amended, for a conspiracy to defraud by 
rneans of the postoffice, three matters of fact 
must be charged in the indictment and estab- 
lished by the evidence: 1. That the persons 
charged devised a scheme to defraud; 2. that 
they intended to effect this scheme by open- 
ing or intending to open correspondence with 
some other person through the postoffice es- 
tablishment or by inciting such other person 
to open communication with them; 3. and 
that in carrying out such scheme such per- 
son must have either deposited a letter or 
packet in the postoffice, or taken or received 
one therefrom; Stokes v. U. S., 157 U. S. 
187, 15 Sup. Ct. 617, 39 L. Ed. 667. 

Where parties are on trial for conspiracy 
to stop the mails, contemporary telegrams 
from different parts of the country, an- 
nouncing the stoppage of mail trains, are ad- 
missible in evidence against the defendants 
if brought home to them, and so, too, are 
acts and declarations of persons not parties 
to the record if it appears that they were 
made in carrying the conspiracy into effect; 
Clune v. U. S., 159 U. S. 590, 16 Sup. Ct. 125, 
40 L. Ed. 269. 

Under R. S. § 5440, the conspiracy to com- 
mit a crime against the United States is it- 
self the offence, without reference to whether 
the crime is consummated, or agreed upon 


by the conspirators in all its details; an io- 
dictment charging the accused with a con- 
spiracy to commit the crime of subornation 
of perjury was held in this case to be suffi- 
cient although the precise persons to be 
suborned, and the tlme and place of such 
suborning were not particularized; William- 
son v. U. S., 207 U. S. 425, 2S Sup. Ct. 163, 
52 L. Ed. 278. A conspiracy under that stat- 
ute does not necessarily involve a direct 
pecuniary loss, but may exist to impair, ob- 
struct or defeat the lawful fiinction of any 
department of tne government; Uaas v. Hen- 
kel, 216 U. S. 462, 30 Sup. Ct 249, 54 L. Ed. 
569, 17 Ann. Cas. 1112. The words “unlaw- 
fully did conspire to defraud the United 
States,” followed by a statement of the na- 
ture and purpose of the conspiracy and the 
acts done to effect its object, is sufficient; 
Wright v. U. S., 108 Fed. 805, 4S C. C. A. 37, 
where the subject is very fully discussed. It 
is a conspiracy under that act to do an act 
which Congress has made a crime, if two or 
more eonspire to do it, and Congress may 
make the punishment for conspiring greater 
than for committing the crime itself; U. S. 
v. Stevenson, 215 U. S. 200, 30 Sup. Ct. 37, 
54 L. Ed. 157. 

The crime is complete when the conspiracy 
is shown; it is not necessary to aver that it 
succeeded; U. S. v. Greene, 115 Fed. 343. " 

Upon a charge of conspiracy to defraud, a 
somewhat wide latitude is always allowed in 
the introduction of circumstantial evidence 
to prove the intent; U. S. v. Greene, 108 Fed. 
816. 

The jurisdiction is in the district in which 
the conspiracy was entered into, although the 
overt act carrying it out is within another 
jurisdiction; Hyde v. Shine, 199 U. S. 62, 25 
Sup. Ct. 760, 50 L. Ed. 90. 

Where a conspiracy had been formed more 
than the period of the statute of limitations 
before the indictment and an overt act is 
committed within the statutory period, if the 
existence of the conspiracy as well as the 
overt act are proved, the prosecution may be 
sustained; Ware v. U. S., 154 Fed. 577, 84 
C. C. A. 503, 12 L. R. A. (N. S.) 1053, 12 
Ann. Cas. 233, wliere the subject is thorough- 
ly discussed and the cases collected by San- 
born, C. J., and in a note to the last citation. 

A federal court has no jurisdiction, under 
the 13th Amendment, of a charge of con- 
spiracy made and carried out in a state to 
prevent its citizens of African descent be- 
cause of their color and race from making or 
carrying out contracts and agreements of 
labor; Hodges v. U. S., 203 U. S. 1, 27 Sup. 
Ct. 6, 51 L. Ed. 65. 

On a bill alleging a malicious conspiracy 
to interfere with carrying tlTe mails and with 
interstate commerce, an iujunction may be 
granted to restrain the ordering or causing a 
strike of the carrier’s employês; Wabash R. 
Co. v. Hannahan, 121 Fed. 563. No civil ac- 
tion lies for conspiracy, unless there be an 
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♦vert act that results in damage to the plain- 
tiff; Nalle v. Oyster, 230 U. S. 1G5, 33 Sup. 
Ct. 1043, 57 L. Ed. -. 

Some writers consider that there is in this 
country a tendency to extend the doctrine of 
criminal conspiracy and utilize it for the in- 
dictment of persons suspected of crime of 
which there is diiliculty in obtaining suffi- 
cient proof. This tendency is the subject of 
extended discussion in an article on “The 
Judge-Made Law of Conspiracy,” by F. P. 
Blair, in 37 Am. L. Rev. 33, ln which the 
author contends that there has been a de- 
parture from the coramon law upon tliis sub- 
ject. It contains a valuable enumeration and 
discussion of the early English cases on the 
subject of conspiracy. 

As to conspiracies in connection \vith labor 
and labor unions, see Boycott ; Labor Un- 
ion; Strike; Comcination; Restraint of 
Trade. 

CONSPIRATORS. Persons guilty of a con- 
spiracy. 

CONSTABLE. An officer wfiose duty it is 
to keep the peace In the district which is as- 
signed to him. See Sheriff. 

The most satisfactory derivation of the term and 
history of the origin of this office is that whlch 
deduces it from the French comestable (Lat. comes- 
stabuli), who was an officer second only to the king. 
He might take charge of the army, whercver it 
was, if tbe king were not present, and had the 
general control of everything relating to miiitary 
matters, as the marching troops, their encampment, 
provlsloning, etc. Guyot, Rêp. Univ. 

The same extensive duties pertained to the con- 
stabie of Scotland. Bell, Dlct. 

Thc duties of this officer in Engiand seem to have 
• been first fully defined by the stat Westm. (13 Edw. 
I.); and question has been frequently made whcther 
the office existed in England before that time. 1 
Bla. Com. 356. It seems, however, to be pretty cer- 
tain that the office in England is of Norman orlgin, 
being introduced by William, and that subsequently 
the duties of the Saxon tithing-men, borsholders, 
etc., were added to its other functions. See Cowell; 
WÜlc. Const. ; 1 Bla. Com. 356 ; 1 Poll. & M. 542. 

High cottstablcs were first ordained, ac- 
cording to Blackstone, by the statute of 
Westminster, though tliey were known as 
efficient public officers long before that time. 
1 Sharsw. Bla. Com. 35G. They were ap- 
pointed for each franchise or hundred by 
the leet, or, in default of such appointment, 
by the justices at quarter-sessions. Their 
first duty is that of keeping the king’s peace. 
In addition, they are to serve warrants, re- 
turn lists of jurors, and perform various oth- 
er services enumerated in Coke, 4th Inst. 2G7; 
3 Steph. Com. 47. 

The parish constables, under various 
names, were probably the successors of tlie 
old reeves in the townships. In each hun- 
dred, and in many franchises, there w’ere also 
high constables, or similar officers with other 
names, who corresponded with the parish 
constables in the townships. They continued 
to be appointed till of late years, but their 
duties became almost nominal, and were 
abolished practically in 1SG9. Parisli con- 
stables continued to be appointed till 1S72. 

Bouv.—40 


Up to 1S29 they were the only body of men, 
except the watchmen in cities and boroughs, 
charged with the duty of apprehending crlm- 
inals and preventing crimò. 1 Steph. Cr. L. 

In some cities and towns In the United 
States there are oflicers called high con- 
stables, who are the principal police officers 
in their jurisdiction. 

Pctty constables are inferior oflicers in 
every T town or parish, subordinate to the hiirh 
constable. They perform the duties of head- 
borough, tithlng-man, or borsholder, and, in 
addition, their more modern duties apper- 
taining to the keeping the peace within tlieir 
town, village, or tithing. 

In the United States, generally, petty con- 
stables only are retained, tbeir duties being 
gencrally the same as those of constables in 
England prior to the 5 & G Vict. c. 109, in- 
cluding a limited judicial power as conserva- 
tors of the peace, a ministerial power for the 
service of writs, etc., and some other duties 
not strictly referable to either of tliese heads. 
Thcir immunities and indemnitics are pro- 
portioned to their powcrs, and are quite ex- 
tensivc. See 1 Sharsw. Bla. Com. 35G, n.; 
Arrest. 

CONSTABLE 0F A CASTLE. The ward- 
en or keeper of a castle; the castellain. 
Stat. Westm. 1, c. 7 (3 Edw. I.); Spelmau, 
Gloss. 

The constable of Dover Castle was also warden of 
the Cinque Ports. There was besldes a constable of 
the Tower, as well as other constables of castles of 
less note. Cowell ; Lambard, Const. 

CONSTABLE 0F ENGLAND. His office 
consisted in the care of tlie common peace 
of the realm in deeds of arms and matters 
of war. Lambard, Const. 4. 

He was to regulate all matters of chivalry, 
tournaments and feats of arms which wcre 
performed on horseback. 3 Steph. Com. 47. 
He held the court of chivalrj', besides sit- 
ting in the curia rcgis. 4 Bla. Com. 92. 

Tlie office is disused in England, except on 
coronation-days and other such occasions of 
state, and was last held by tbe Duke of 
Buckingham, under Henry VIII. The title is 
Lord High Constable of England. 3 Stepli. 
Com. 47; 1 Bla. Com. 355; 2 Grose, Mil. 
Antiq. 21G. 

See Court of Chivalry; Court of Earl 
Marsiial. 

CONSTABLE 0F SCOTLAND. An officer 
who was formerly entitled to command nll 
the king’s armies in tlic absence of the king, 
and to take cognizauce of all crimes commit- 
ted within four milcs of thc king’s jicrson or 
of parliament, tlie privy council, or any gen- 
eral convention of tlie estates of tlie king- 
dom. The office was licrcditary in the fami- 
ly of Errol, and was abolisbed by the 20 Geo. 
III. c. 43. Bell, Dict.; Erskine, Inst. 1. 3. 37. 

CONSTABLE 0F THE EXCHEQUER. An 

officer spoken of In the 51 Hen. III. stat. 5, 
cited by Cowell. 
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CONSTABLEWICK. The territorial ju- 
risdiction of a constable. 5 Nev. & M. 261. 

CONSTABULARIUS (Lat.). An officer of 
horse; an olücer having charge of foot or 
horse; a naval commander; an officer having 
chargc of military alfairs generally. Spel- 
man, Gloss. 

The titles were very numerous, all derived, how- 
ever, from comes-stabuli, and the duties were quite 
similar in all the countries where the civil law pre- 
vailed. His powers were second only to those of 
the king in all matters relating to the armies of the 
kingdom. 

In England his power was early diminished and 
restricted to those duties which related to the pres- 
ervation of the king’s peace. The office is now 
abolished in England, except as a matter of cere- 
mony, and in France. Guyot, Rêp. TJniv.; Cowell. 

CONSTAT (Lat. it appears). A certificate 
by an officer that certain matters therein 
stated appear of record. See Wilcox v. Ray, 
2 N. C. 410. 

An exemplification under the great seal 
of the enrolment of letters patent. Co. Litt. 
225. 

A certificate which the clerk of the pipe 
and auditors of the exchequer make at the 
request of any person who intends to plead 
or move in the court for the discharge of 
anything; and the effect of it is, the certify- 
ing what constat (appears) upon record 
touching the matter in question. 

CONSTAT D’HUISSIER. In French Law. 

An affidavit made by a liuissier setting forth 
the appearance, form, quality, color, etc., of 
any article upon which a suit depends. Arg. 
Fr. Merc. L. 554; Black, L. Dict. 

CONSTATIN G I NST R U 1V1 E NTS. The tenn 
is used to signify the documents or collec- 
tion of documents which fix the constitution 
or charter of a corporation. Brice, TJltra 
Vircs 34; Ackerman v. Halsey, 37 N. J. Eq. 
363. 

CONSTITU ENT. He who gives authority 
to another to act for him. The constituent 
is bound by the acts of liis attorney, and 
the attorney is responsible to his constituent. 

CONSTITUERE. In Old English Law. To 

establish; to appoint; to ordain. 

Used in letters of attomey, and translated 
by constitute. Applied generally, also, to de- 
note appoinlment. Reg. Orig. 172 ; Du Cange. 

CONSTITUTED AUTHORITIES. The of- 

ficers properly appointed under the constitu- 
tion for the government of the people. Those 
powers which the constitution of each people 
has established to govern them, to cause 
their rights to be respected, and to main- 
tain those of each of its members. 

They are called constitutcd , to distinguish 
them from the constituting authority which 
has created or organized them, or has dele- 
gated to an authority, which it has itself 
created, the right of establishing or regulat- 
ing their movements. 

CONSTITUTIO. In Civil Law. An estab- 


lishment or settlement Used of controver- 
sies settled by the parties without a trial. 
Calvinus, Lex. 

A sum paid according to agreement. Du 
Cange. 

An ordinance or decree having its force 
from the will of the emperor. Dig. 1. 4. 1, 
Cooper's notes. 

In Old English Law. An ordinance or stat- 
ute. A provision of a statute. 

CONSTITUTI0N. The fundamental law 
of a state, directing the priuciples upon 
which the government is foundcd, and regn- 
lating the exercise of the sovereign powers, 
directing to what bodies or persons those 
powers shall be confided and the rnanner of 
their exercise. 

An established form of government; a 
system of laws and customs. 

Constitution, in the former law of the European 
continent, signified as much as decrce,—a decree of 
importance, especially ecclesiastical decrees. The 
decrees of the Roman emperors referrlng to the 
jus circa sacra, contained in the code of Justinian, 
have been repeatedly collected and called the Con- 
stitutions. The famous bull Unigenitus was usually 
called in France the Constitution. Comprehensive 
laws or decrees have been called constitutions; 
thus the Constitutio Criminalis Carolina, which is 
the penal code decreed by Charles V. for Germany, 
the Constitutions of Clarendon ( q. v.). In political 
law the word constitution came to be used more and 
more for the fundamentals of a government,—the 
laws and usages which give it its characteristic fea- 
ture. We find, thus, former English writers speak 
of the constitution of the Turkish empire. These 
fundamental laws and customs appeared to our 
race especially important where they limited the 
power and action of the different branches of gov- 
ernment; and it came thus to pass that by consti- 
tution was meant especially the fundamental law of 
a state in which the citizen enjoys a high degree of 
civil liberty; and, as it is equally necessary to 
guard against the power of the executive in mon- 
archies, a period arrived—namely, the first half of 
the present century—when in Europe, and especially 
on the continent, the term constitutional government 
came to be used in contradistinction to absolutism. 

We now mean by the term constitution, in com- 
mon parlance, the fundamental law of a free coun- 
try, which characterizcs the organism of the coun- 
try and secures the rights of the citizen and deter- 
mines his main duties as a freeman. Sometimes, 
indeed, the word constitution has been used in 
recent times for what otherwise is generally called 
an organic law. Napoleon I. styled himself Emperor 
of the French by the Grace of God and the Consti- 
tutions of the Empire. 

Constitutions were generally divided into written 
and non-written constitutions, analogous to leges 
scriptce and non scriptce. These terms do not in- 
dicate the distinguishlng principle; Lleber, there- 
fore, divides political constitutions into accumulated 
or cumulative constitutions and enacted constitu- 
tions. The constitution of ancient Rome and that 
of England belong to the first class. The latter 
consists of the customs, statutes, common Iaws, 
and decisions of fundamental importance. The Re- 
form act is considered by the English a portlon of 
the constitution as much as the trial by jury or 
the representative system, which have never been 
enacted, but correspond to what Cicero calls leges 
natce. 

Constitutional law in England appears to 
include all rules which directly or indirectly 
affect the distribution or the exercise of the 
sovereign power in the state; all rules which 
define the members of the sovereign power 
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and their relation to eaeh other and the 
mode in which it f or the members thereof, 
exercise their authority, the order of succes- 
sion to tlie throne, the prerogations of the 
chief niagistrate and the form of the legis- 
lature and its mode of election, miuisters 
with their respousibilities and sphere of ac- 
tion, the territory over which the sovereign- 
ty of the state extends, and who are to be 
deemed citizens and subjects. Dicey, Const 
22 . 

Our constitution3 are enacted; that is to say, 
they were, on a certain day and by a certain au- 
thority, enacted as a fundamentai iaw of the body 
politic. In many cases enacted constitutions can- 
not be dispensed with, and they have certain ad- 
vantages which cumuiative constitutions must fore- 
go; whiie the iatter have some advantages which 
the former cannot obtain. It has been thought, in 
many periods, by modern nations, that enacted con- 
stitutions and statutory law aione are flrm guar- 
antees of rights and iiberties. This error has been 
exposed in Lieber’s Civil Liberty. Nor can enacted 
constitutions dispense with the “grown law” (lex 
nata). For the meaning of much that an enacted 
constitution establishes can oniy be found by the 
grown law on which it is founded, just as the Brit- 
ish Bili of Rights (an enacted portion of the Eng- 
iish constitution) rests on the common law. 

Enacted constitutions may be either o ctroyed, 
that is, granted by the presumed fuil authority of 
the grantor, the monarch; or they may be enacted 
by a sovereign peopie prescribing high rules of ac- 
tion and fundamentai iaws for its poiitical society, 
such as ours is; or they may rest on contracts be- 
tween contracting parties,—for instance, betw'een 
the people and a dynasty, or between several states. 
We cannot enter here into the interesting inquiry 
concerning the points on which all modern constitu- 
tions agree, and regarding which they difTer,—one 
of the most instructive inquiries for the publicist 
and jurist. See Haiiam’s Constitutional History of 
England ; Hare; Milier; Rawle; Story; Tueker; 
Watson; Wilioughby; Stimson; Sutheriand; Flan- 
ders; Guthrie; Foster; Boutw’ei) ; Tiodeman (the 
Unwritten Constitution) ; Taylor; Thayer, on the 
Constitution; Farrand, Records of the Federal Con- 
vention ; Sheppard’s Constitutional Text-Book; El- 
liot's Debates on the Constitution, etc.; Lieber’s ar- 
ticle (Constitution), in the Encyclopsedia Americana; 
Cooley, Const. Lim.; Bryce, Am. Com.; Von Hoist, 
Hist. U. S. 

For the constitutions of the several states, 
including those in force and the previous 
ones, see Charters and Constitutions, pub- 
lished under authority of Cougress in 1S7S. 

Thorpe‘s American Charters, Constitutions, 
etc., gives the constitutions down to 190S in- 
clusive. 

Constitution, Self-Executing Provisions. A 
constitutional provision may be said to be 
self-executing if it supplies a snflicient rule 
by means of which the right given may be 
enjoyed and protected, or the duty imposed 
may be cnforced, and it is not self-executing 
when it merely indicates principles, without 
laying down rules by means of which those 
priuciples may be given the force of law. 
Cooley, Const. Lim. 99 [S4], dth ed. 101. 

“Tlie question in every case is whether the 
;anguage of a constitutional provision is ad- 
dressed to the courts or the lcgislature. 

. . . ‘If the nature and extent of the right 
conferred and of the liability imposed is 
fixed by the provision itself, so that they can 


be determined by the examination and con- 
struction of its own teruis. and there 
is no language used indicating that the sub- 
ject is referred to the legislature for action, 
then the provision should be construed as 
self-executing, and its language as addressed 
to the courts.” Willis v. Mabon, 4 ^ Minn. 
150, 50 N. W. 1110, 1G L. K. A. 2bl, 51 Am. 
St. Itep. G2G. 

“Lut it must rqmain entirely clear tliat 
where a state constitution declares in elear 
language that the members of corporations 
shall be individually liable for their debts to 
a defined extent, it cannot be held that sup- 
plementary legislation is required to execute 
this provision, and hence that the legisla- 
ture may leave it forever dormant and in- 
operative merely because the framers of the 
constitution did not go on and prescribe the 
reinedy which should be pursued for enforc- 
ing it.’’ Tliomp. Corp. § 3001. 

8ee Morley v. Thayer, 3 Fed. 739; Barnes 
v. Wheaton, S0 Ilun 14, 29 N. Y. Supp. S30; 
May v. Llack, 77 Wis. 104, 45 N. W. 919; 
Groves v. Slaughter, 15 Fet (U. S.) 449, 10 
L. Ed. S00; Pierce v. Com., 104 Pa. 150; 
Fredericks v. Canal Co., 14S Pa. 317, 23 Atl. 
1007. 

But It has been held that a constitutional 
pronsion that “dues from corporations shall 
be secured by individual liability of the 
stockholders to an additional amount equal 
to the stock owned by sueb stockholder, and 
such other means as shall be provided by 
law,” is not self-executing and is inoperative 
until supplemented by statute; Marshall v. 
Sherman, 14S N. Y. 9, 42 N. E. 419, 34 L. K. 
A. 757, 51 Am. St. Rep. G54. 

A provision of a state constitution impos- 
ing upon stockholders personal liability, to 
an additional amount equal to their stock, 
for “dues from corporations,” is self-execut- 
Ing; Whitman v. Bank, 17G U. S. 559, 20 
Sup. Ct. 477, 44 L. Ed. 5S7. 

CONSTITUTION 0F THE UNITED 
STATES 0F AMERICA. The supreme law 
of the United States. 

It was framed by a convention of delegates 
from all of the original thirteen states (ex- 
cept Khode Island), which assembled at Pliil- 
adelphia on the 14th of May, 1787. On Scp- 
tember 17, 17S7, by the unanimous consent 
of the states present, a form of constitutiou 
was agreed upon, and on Scptember 2Sth 
was submitted to the congress of the confed- 
eration, witli recouunendations as to the 
method of its adoption by the states. In ac- 
cordance witli tliese recommendations, It was 
transinitted by the congress to the several 
state legislatures, in order to be submitted to 
conventions of delegates chosen in each state 
by the people thereof. The several states 
accordingly callcd conventions, which ratified 
the constitution upon the following dates: Del- 
aware, December 7, 17S7; Pcnnsylvania, De- 
cember 12, 1787; New Jersey, December lS, 
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1787; Georgia, January 2, 1788; Connectlcut, 
January 9, 1788; Massachusetts, February 6, 
1788; Maryland, April 28, 17S8; South Caro- 
lina, May 23, 17SS; New Hampshire, June 21, 
1788; Yirginia, June 26, 17S8; New York, 
July 26, 17SS; North Carolina, November 21, 
1789; Rhode Island, May 29, 1790. 

It was said by Mr. Gladstone, who may be 
considered an impartial critic, that “as the 
British constitution is the most subtle or- 
ganism which has proceeded from progressive 
history, so the American constitution is the 
most wonderful work ever struck off at a 
given time by the brain and purpose of man.” 
Fisher, Evolution of the Constitution, 11. 
In connection with this comment of the 
great English statesman, it is interesting to 
quote from an address before the American 
Bar Association in 1912 by George Suther- 
land, Senator from Utah (Rep. p. 371), 
which probably expresses the view of a ma- 
jority of the thoughtful lawyers and states- 
men of all parties. Alluding to “a growing 
sentiment that the constitution has become 
obsolete and that its provisions stand in the 
way of reforms which are demanded by the 
people/’ he continues: “Many of us do not 
believe that the constitution has been out- 
worn, or that it has become a dead wall in 
the path of progress, to be assaulted and 
overthrown before we can move on. Its 
principles are living forces, as vital now as 
when they were adopted. It is not and nev- 
er has been a wall, but a wide, free flowing 
stream within whose ample banks every 
needed and wholesome reform may be launch- 
ed and carried.” And the address concludes: 
“To the thoughtful student of law and gov- 
ernment the great principles of the constitu- 
tion, as old as the struggle for human liber- 
ty, are as nearly eternal as anything in this 
mutable world can be. We do not outgrow 
them any more than we outgrow the Ten 
Commandments or the enduiing morality of 
the Sermon on the Mount. . . . The con- 

stitution did not create the Union, but, by 
making it ‘more perfect/ preserved it from 
destruction. If the present day teachers of 
vague and visionary reform would know the 
fate which will overtake the republic if the 
constitution, tlirough the shattered faith of 
the people, shall lose its binding force, they 
have but to read the history of our country 
under the Articles of Confederation. If by 
some unhappy tum of fortune the constitu- 
tion should be wrecked, those conditions will 
be repeated, but intensifled in the proportion 
that our population has increased, our terri- 
tory extended, and our problems have be- 
come more numerous and intricate. The 
forty-eight states into which our imperial 
domain has finally been rounded, filled w T ith 
patriotic, intelügent, justice-loving people, 
after all constitute but the body of the Un- 
ion. Its soul is the constitution.” 

Under the terms of the constitution (art. 
vii.), its ratificaüon by nine states was suffi- 


cient to establish It between the states so 
ratifying it. Accordingly, when, on July 2, 
178S, the ratification by the ninth state was 
read to congress, a committee was appointed 
to prepare an act for putting the constitu- 
tion into effect; and on September 13, 17SS— 
in accordance with the recommendations 
made by the convention in reporting the con- 
stitution—congress appointed days for choos- 
ing electors, etc., and resolved that the first 
Wednesday in March then next (March 4, 
17S9) should be the time, and the then seat 
of congress (New York) the place, for com- 
mencing government under the new consti- 
tution. Proceedings were had in accordance 
with these directions, and on Marcli 4, 17S9, 
congress met, but, owing to the want of a 
quorurn, the house did not organize until 
April lst, nor the senate until April 6th. 
Washington took the oath of office on April 
30th. The constitution became the law of 
the land on March 4, 1789. Owings v. Specd, 
5 Wheat. (U. S.) 420, 5 L. Ed. 124. 

Its adoption abrogated the ordinance of 
1787, except as continued in force by con- 
gress; Pollard v. Hagan, 3 How. (U. S.) 212, 
11 L. Ed. 565; Permoli v. Municipality No. 1 
of New Orleans, 3 How. (U. S.) 589, 11 L. Ed. 
739; Strader v. Graham, 10 How. (U. S.) 82, 
13 L. Ed. 337; South Carolina v. Georgia, 93 
U. S. 4, 23 L. Ed. 7S2; Wbarton v. Wise, 153 
U. S. 155, 14 Sup. Ct. 783, 38 L. Ed. 669. The 
constitution is to be eonstrued with respect 
to the law existing at the time of its adop- 
tion and as securing to the individual citi- 
zen the rights inherited by him under Eng- 
lish law, and not with reference to new guar- 
antees; Mattox v. U. S., 156 U. S. 237, 15 
Sup. Ct. 337, 39 L. Ed. 409; it is to be inter- 
preted according to common law rules; 
Schick v. U. S., 195 U. S. 65, 24 Sup. Ct. 826, 
49 L. Ed. 99; Kepner v. U. S., 195 U. S. 100, 
24 Sup. Ct. 797, 49 L. Ed. 114; Thompson v. 
Utah, 170 U. S. 343, 18 Sup. Ct. 620, 42 L. Ed. 
1061; U. S. v. Wong Kim Ark, 169 U. S. 649, 
18 Sup. Ct. 456, 42 L. Ed. S90; Callan v. Wil- 
son, 127 U. S. 540, S Sup. Ct. 1301, 32 L, Ed. 
223; Smith v. Alabama, 124 U. S. 465, 8 Sup. 
Ct. 564, 31 L. Ed. 508; Boyd v. U. S., 116 U. 
S. 616, 6 Sup. Ct. 524, 29 L. Ed. 746; In re 
Wilson, 114 U. S. 417, 5 Sup. Ct. 935, 29 L. 
Ed. 89; Minor v. Happersett, 21 Wall. (U. 
S.) 162, 22 L. Ed. 627. Under it are derived 
all powers exercised by the various depart- 
ments of the federal government; Dorr v. 
U. S., 195 U. S. 13S, 24 Sup. Ct. 808, 49 L. 
Ed. 128, 1 Ann. Cas. 697; Downes v. Bidwell, 
182 U. S. 244, 21 Sup. Ct. 770, 45 L. Ed. 10SS; 
and the courts were thereafter bound to take 
notice of it; Marbury v. Madison, 1 Cra. (U. 
S.) 178, 2 L. Ed. 60; and in construing it, 
they gave special weight to the contemijo- 
raneous construction of it, acquiesced in; 
Stuart v. Laird, 1 Cra. (U. S.) 299, 2 L. Ed. 
115. The “United States of America” was 
thereby constituted a govermnent with fuh 
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powers necessary for accomplishlng the ob- 
jects of its creation; Kespublica v. Sweers, 1 
Dall. (U. S.) 44, 1 L. IOd. 29; U. S. v. Mau- 
rice, 2 Brock. 100, Fed. Cas. Xo. 15,747 ; U. S. 
v. Bradley, 10 I‘et. (U. S.) 3G3, 9 L. Ed. 44S; 
U. S. v. Limi, 15 Pet. (U. S.) 200, 10 L. Ed. 
742; U. S. v. Tingey, 5 Pet. (U. S.) 115, S 
L. Ed. 0G. The govermuent created was one 
of deiegated powers only; Martin v. Iluuter, 
1 Wheat. (U. S.) 304, 4 L. Ed. 97; McCulloch 
v. Maryland, 4 Wlieat (U. S.) 31G, 4 L. Ed. 
570; Gibbons v. Ogden, 0 Wheat. (U. S.) 1, 
6 L. Ed. 23; Briscoe v. Bank, 11 Pet. (U. S.) 
257, 0 L. Ed. 700; Gilman v. Philadelphia, 3 
Wall. (U. S.) 713, 18 L. Ed. 0G; U. S. v. Cruik- 
shank, 02 U. S. 542, 23 L. Ed. 5SS; U. S. v. 
Harris, 100 U. S. 029, 1 Sup. Ct. G01, 27 L. 
Ed. 200; and tliougli a government of limited 
powers, it possesses, to every extent, the 
sovereignty required for the exercise of those 
powers wliich do not require to be put in 
practice by legislative action, but may be 
exercised at ouee by virtue of the coustitu- 
tiun througli the executive departments; In 
re Debs, 15S U. S. 5G4, 15 Sup. Ct 900, 30 L. 
Ed. 1002. 

The constitution creates a government for 
the United States of America, and not for 
countries outside of their limits, aud it can, 
therefore, have no operation iu another coun- 
try; In re Ross, 140 U. S. 453, 11 Sup. Ct 
807, 35 L. Ed. 5S1. 

The preamble of the eonstitution declares 
that the people of the United States, in order 
to form a more perfect uuion, establish jus- 
tice, insure domestic tranquility, provide for 
the common defence, promote the general wel- 
fare, and secure the blessings of liberty to 
themselves and their posterity, do ordain and 
establish this constitutiou for the United 
States of America. 

The “people of the United States” who are 
declared to have ordained and established 
the constitution “were the people of the sev- 
eral states that had before dissolved the po- 
litical bands which connected them with 
Great Britain, and assumed a separate and 
equal station among the powers of the earth 
(Declaration of Independence) and had by 
Articles of Confederation and Perpetual Un- 
ion, in which they took the name of ‘The 
United States of America,’ entered into a 
firm league of friendship with each other 
for their coinmou defence, tlie security of 
their liberties and their mutual and general 
welfare, binding themselves to assist each 
other against all force offered to or attack 
made upon them, or any of them, on aecount 
of religion, sovereignty, trade or any pretense 
whatever” (Articles of Confederation, q. v .); 
Minor v. Ilappersett, 21 Wall. (U. S.) 1G2, 1G5, 
22 L. Ed. G27. 

The “perfect union” contemplated by the 
constitution was said by the Supreme Court 
to be “an indestructible union composed of 
indestructible states”; Texas v. Wliite, 7 
Wall. (U. S.) 700, 10 L. Ed. 227, where it was 


also said that the union is indissoluble by 
the act of any one or more of them; U. S. 
v. Cathcart, 1 Bond 55G, Fed. Cas. Xo. 14,- 
75G. The ordinances of secession were de- 
clared to be absolute nullities; White v. 
Canuon, 6 Wall. (U. S.) 443, 18 L. Ed. 023; 
but the effort to separate from the Union 
will not destroy the identity of a state, or 
discharge it frora its ohligations under the 
constitution; Keith v. Clark, 07 U. S. 454, 24 
L. Ed. 1071; nor does a condition of civil 
war take away from congress any of thc 
powers neccssary to the maiutenance of tlie 
Union; Tyler v. Defrces, 11 Wall. (U. S.) 331, 
20 L. Ed. 161. The federal and state govern- 
ments are distinct and independent of each 
otlier, and while they exercise tlieir powers 
within the same territorial limits, neither 
can intrude upon the sphere of the otlier, 
but in case of conflict between the authori- 
ties of the two governmeuts, those of the 
federal government will control until the 
questions between them are determined by 
the federal tribunals; Ableman v. Booth, 21 
IIow. (U. S.) 50G, 1G L. Ed. 1G9; Tarble's 
Case, 13 Wall. (U. S.) 307, 20 L. Ed. 507. 

In addition to the powers eonferred upon 
the federal government, the power to pro- 
vide for the common defence authorizes the 
condemnation by a state of land for the pur- 
pose of ceding it to the United States for 
forts and navy-yards; In re League Island, 
1 Brewst. (Pa.) 524. 

Thc finst article is divided into tcn sections. 
By the first the legislative power is vested in 
congress. The second regulates the formation 
of the house of representatives, and declares 
who shall be electors. Tbe third provides 
for tlie organization of the seuate. and be- 
stows on it the power to try impeachmcnts. 
The fourth directs the time of meeting of 
congress, aiul who may regulate the times, 
places, and manner of liolding elections for 
senators and representatives. The fifth de- 
termines the power of the respective houses. 
The sixth provides for a compensation to 
mcmbers of congress, and for tlieir safety 
from arrests, and disqualifies them from 
holding certain otlices. The scventh directs 
the lnanner of passing bills. The cighth de- 
lines the powers vested in cougress. The 
nintli contains the following provisions; lst.‘ 
That the migration or importation of certain 
classcs of pcrsons shall not bc prohibited pri- 
or to the year 1S0S. 2d. Tliat the writ of 

habcas corpus shall not be suspcnded, except 
in particular cases. 3d. That no bill of at- 
tainder or cx post facto law shall be passcd. 
4th. The manner of levying taxes. 5th. Tlie 
manner of drawing uioney out of the treasury, 
Gth. That no litle of nobility shall he grant- 
ed. 7th. That no oilicer shall receive a pres- 
ent from a foreigu government. The tcnth 
forbids the respective states to exercise cer- 
tain powers there enumcrated. 

Sec. 1. The powcr vested iu congress un- 
der the constitution comprised all that por- 



CONSTITUTION 


630 


CONSTITUTION 


tion of governmental power and sovereignty 
wbich was, at the time of the adoption of 
the constitution, known and recognized as 
the “legislative power.” As to what this in- 
cludes and what it excludes, see Legisla- 

TIVE POWEK. 

Sec. 2. The right to vote for members of 
congress is derived from tlie constitution, 
and this is equally true even if the qualiüca- 
tions for electors of state officers have been 
adopted by tlie fcderal law as those to be 
required of electors for members of con- 
gress. Wiley v. Sinkler, 179 U. S. 58, 21 Sup. 
Ct. 17, 45 L. Ed. 84 ; and a denial to vote 
at an election of members of congress in- 
volves a federal question; Swafford v. Tem- 
pleton, 1S5 U. S. 487, 22 Sup. Ct. 7S3, 46 L. 
Ed. 1005. 

While congress has no power to establisli 
qualifications for voters in state elections, it 
may impose a deprivation of citizenship as 
a penalty, and if the state constitution pre- 
scribes citizensliip of the United States as 
one of the qualifications for votiug, the voter, 
upon conviction, might thus be deprived of 
his right. Huber v. Reily, 53 Pa. 112. 

The word “state/’ in this section, is used 
in the geographical or territorial sense. Tex- 
as v. White, 7 Wall. (U. S.) 700, 19 L. Ed. 227. 

The qualifications of members of congress 
being fixed by par. 4, the state cannot enlarge 
or vary them; Barney v. McCreery, 1 Cont. 
Elect. Cas. 167. 

As to what are direct taxes within the 
meaning of the constitution, see Taxation. 

The requirement that congress skall ap- 
portion direct taxes according to population 
does not apply to the District of Columbia or 
the territories, and a direct tax may be im- 
posed in the direct district in proportion to 
the census; Loughborough v. Blake, 5 Wkeat. 
(U. S.) 317, 5 L. Ed. 98. 

Sec. 3. Under the 17th amendment, adopt- 
ed in 1913, the method of choosing senators 
is changed from an election by the legisla- 
ture to an election by the people of each 
state voting at large. 

The senate is a permanent body. Cush. L. 
& Pr. of Legisl. Ass. 272. The seat of a sen- 
ator is vacated by his addressing a resigna- 
tion to the governor of the state without no- 
tice of its acceptance; 1 Cont. Elect. Cas. 
869. A vacancy in the senate, which lias oc- 
curred before a mceting of the Legislature 
which adjourns without filling the vacancy, 
cannot be filled by the governor; 1 Cont. 
Elect. Cas. 874; nor is it competent for the 
governor to make a recess appointment to 
fill a vacancy which skall happen but has 
not happened; 1 Cont. Elect. Cas. 871. 

Where a state constitution directed the 
governor to call a special session of the leg- 
islature upon the happening of a vacancy in 
the senatc, and he was required by the fed- 
eral constitution to make a temporary ap- 
pointment, he considered that the two were 
in confiict and he exercised his discretion 


to disregard the positive mandate of the 
state constitution and appoint a senator to 
fill the vacaucy. Knox’s Case, 29 Pa. Co. Ct. 
471 (opinion of Governor (formerly Judge) 
Pennypacker). 

In the trials of impeachment in which thê 
Cliief Justice presides, he is a member of 
the court with a right to vote. 1 Trial of 
Pres. Johnson 1S5; Utica Bank v. Wagar, 8 
Cow. (N. Y.) 398; Rights of Lieutenant-Gov- 
ernor, 2 Wend. (N. Y.) 213. 

Sec. 4. When the legislature has failed to 
“prescribe the times, places and manner” of 
holding an election under this section, the 
governor may issue a writ of election, al- 
lowing a reasonable time for notice. 1 Cont. 
Elect. Cas. 135. Congress may control the 
election of senators and representatives and 
change any existing state regulations; In re 
Siebold, 100 U. S. 371, 25 L. Ed. 717; In 
re Clarke, 100 U. S. 399, 25 L. Ed. 715; and 
it may pass such laws as are required to 
secure the free exercise of a right of suf- 
frage and punish illegal interference with it; 
In re Coy, 127 U. S. 731, 8 Sup. Ct. 1263, 32 
L. Ed. 274; it may also punish violation of 
duty by election officers; U. S. v. Gale, 109 
U. S. 65, 3 Sup. Ct. 1, 27 L. Ed. 857; it may 
autliorize the àppointmeut of supervisors and 
deputy marshals; In re Siebold, 100 U. S. 
371, 399, 25 L. Ed. 717; and generally may 
regulato the return and counting of the vote; 
In re Coy, 127 U. S. 731, S Sup. Ct. 1263, 
32 L. Ed. 274. 

Sec. 5. The returns from the state au- 
tkorities are only prima facie evidenee of 
election and are not couclusive upon eitker 
house of congress; Spaulding v. Mead, 1 
Cont. Elect. Cas. 157; Reed v. Cosden, 1 
Cont. Elect. Cas. 353; and a failure of the 
state executive to grant a certificate of elec- 
tion does not affect the riglit of one who is 
elected a member of congress; id. 95. 

A majority of the kouse is a quorum and 
a majority of the quorum is sufficient to pass 
a bill; U. S. v. Ballin, 144 U. S. 1, 12 Sup. Ct. 
507, 36 L. Ed. 321; and the house may deter- 
mine any means, not in violation of the con- 
stitutional restraints or fundamental rights, 
for ascertaining the presence of a quorum, as 
by rule authorizing the counting of members 
who do not vote sufficient to make a quo- 
rum; U. S. v. Ballin, 144 U. S. 1, 12 Sup. Ct. 
507, 36 L. Ed. 321. 

Each of the two houses possesses an in- 
lierent power to punish for contempt; Ander- 
son v. Dunn, 6 Wheat. (U. S.) 204, 5 L. Ed. 
242; the power cannot be delegated, though 
a law providing for the indictment of a con- 
tumacious witness is valid; In re Chapman, 
166 U. S. 661, 17 Sup. Ct. 677, 41 L. Ed. 1154. 
The power to punish for contempt requires 
that the matter in question shall be strictly 
within the jurisdiction of the body; Kil- 
bourne v. Thompson, 103 U. S. 16S, 26 L. Ed. 
377, which overrules Anderson v. Dunn, 6 
Wkeat. (U. S.) 204, 5 L. Ed. 242, on the point 
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that the warrant of the speaker for the eom- 
mitment of the witness is not conelusive by 
way of justification to the serjeant-at-arms 
in an action for false imprisoument. The 
eourt relied upon some English cases as au- 
thorities; 4 Moore P. C. G3; 11 Moore P. C. 
347; 4 Moore P. C. (N. S.) 203. 

The power to expel a meinber has been 
held to cover an oflence not punisliable by 
statute but inconsistent with the duty of a 
member. Blount’s Case, cited 1 Story, Const. 
§ S3S; Smith’s Case, 1 Hall, L. J. 459. 

The constitutional power granted to eacli 
house to keep a journal of its proceedings 
does not make it evidence that an enrolled 
bill has passed eontaining a section not ap- 
pearing in the enrolled act filed in the state 
department; Marshall Fieid & Co. v. Clark, 
143 U. S. G49, 12 Sup. Ct. 493, 3G L. Ed. 291. 

Sec. G. Tlie privilege from arrest extends 
to all indictable olfences; 1 Story, Const. § 
SG5; but it has bcen held that the privilege 
from arrest of a rnember of the legislatnre 
applies only to civil process and not to cases 
of crime or misdemeanor. Com. v. Keeper of 
Jail, 4 W. N. C. (Pa.) 540. The privilege ex- 
tends to the serviee of civil proccss while in 
attendance on their public duties; Geyer v. 
Irwin, 4 Dall. (U. S.) 107, 1 L. Ed. 7G2; Nones 
v. Edsall, 1 Wallace, Jr. 191, Fed. Cas. 10,- 
290; Kespublica v. Duane, 4 Yetâtes (Pa.) 
347; and the privilege extends to the period 
of going or returning as well as the time of 
attendance; Lewis v. Elmendorf, 2 Jolms. 
Cas. (N. Y.) 222; and it proteets a member 
who loses his seat on a contest until his re- 
turn home in the -shortest reasonable time; 
Com. v. Ci’ans, 2 Clark (Pa.) 450. 

The aeceptanee of a federal ofiice after 
election to congress operates as a forfeiture 
of the seat; 1 Cont. Elect. Cas. 122; and 
this includes a military commission in a vol- 
unteer regiment; 2 Cont. Elect. Cas. 92; 
Ilammond v. Ilerrick, 1 Cont. Elect Cas. 295; 
but one who continued to execute tbe duties of 
a federal oflice after election to congre.ss but 
before taking liis seat is not disqualified; 
Ilammond v. Ilerrick, 1 Cont. Elect. Cas. 2S7, 
314, 31G. 

See. 7. An act imposing taxes on the notes 
of a national bank is not a revenue bill witli- 
in this seetion; Twin City Nat. Bank v. Ne- 
beker, 1G7 U. S. 19G, 17 Sup. Ct. 7GG, 42 L. 
Ed. 134. 

A bill takes effeet from tlie time of lts 
approval, and the doctrine that there is no 
fraction of a day does not apply; In re Itich- 
ardson, 2 Sto. 571, Fed. Cas. No. 11,777; Peo- 
ple v. Clark, 1 Cal. 40G; contra, In re Wel- 
man, 20 Vt. G53, Fed. Cas. No. 17,407. As 
to tlie presentation of bills and their approv- 
al, see Executive Power. 

Under the last paragraph of this seetion 
the senate has dcoided, July 7, 1S5G, that 
two-thirds of a quorum were sutficient to 
pass a bili s>ver a veto. 


A proposed amendment to the constitution 
need not be presented to the president for 
approval; Ilollingsworth v. Virginia, 3 Dall. 
(U. S.) 37S, 1 L. Ed. 044; nor joint resolu- 
tions; G Opin. A. G. GSO. 

Sec. 8. This seclion emimerates the powers 
specifically granted to congress, and with re- 
spect to tliem it is held that where they are 
not exelusive, either expressly or by necessary 
imputation, the states may exercise them 
concurrently; Sturges v. Crowninshield, 4 
Whcat. (U. S.) 193, 4 L. Ed. 529; Ilouston 
v. Moore, 5 Wbeat. (U. S.) 49, 5 L. Ed. 19. 
The power of eongress to lay taxes is limit- 
ed, so tliat it may not reach the means and 
instrumentalities of the government of a 
state; Pollock v. Trust Co., 157 U. S. 429, 
15 Sup. Ct. G73, 39 L. Ed. 759; or the salaries 
of state ofiicers: Collector v. Day, 11 Wall. 
(U. S.) 113, 20 L. Ed. 122; nor the revenues, 
or interest on bonfls, of munieipal corpora- 
tious of the states; U. S. v. IL Co., 17 Wall. 
(U. S.) 322, 21 L. Ed. 597; Pollock v. Trust 
Co., 157 U. S. 429, 15 Sup. Ct. G73, 39 L. Ed. 
759; but it may lay a tax upon an inherit- 
anee or property by states or from munici- 
palitics; Snyder v. Bettman, 190 U. S. 249, 
23 Sup. Ct. S03, 47 L. Ed. 1035. 

The debts of the United States, of which 
congress is authorized to provide for the 
payment, include those of an equitable char- 
acter which would not be recoverable in a 
court of law; as, for example, the payment 
of sugar bounties to producers who were 
prevented by the repeal of the act from ob- 
taining them in due time; U. S. v. Bealty 
Co., 1G3 U. S. 427, 16 Sup. Ct. 1120, 41 L. 
Ed. 215. The requirement that taxes shall 
be uniform throughout the United States is 
a geographieal expression and means simply 
to operate generally throughout the country; 
Ivnowlton v. Moore, 178 U. S. 41, 20 Sup. 
Ct 747, 44 L. Ed. 9G9; High v. Coyne, 17S 
ü. S. 111, 20 Sup. Ct. 747, 44 L. Ed. 997; 
but this does not include foreign territory 
acquired by conquest or treaty and not in- 
corpcrated into the United States; Downes 
v. Bi.lwtT. 1S2 U. S. 244, 21 Sup. Ct. 770, 
45 L. Ed. 10SS. 

As to the scope of tlic taxing power of 
congress ln this section, see Taxatiox ; Im- 
rosT; Excise; as to the power to regulate 
commerce, see Commerce; Bestraixt of 
Trade; Ixterstate Commerce Commission; 
as to naturalization and bankruptcy, see 
those titles; as to coinlng money, see Coixage ; 
as to counterfeiting, post-ollices and post- 
roads, see Forgery; Post-Office; Postal 
Service; as to tbe power to promote science 
and uscful arts, see Copyrigiit; Patent; 
Trade-Mark ; as to tlie powcr to establish 
inferior courts, sce United States Cocrts ; 
as to the power to define and pmii^h piracy 
and felonies on the high seas, see Admiral- 
ty ; Piracy; IIigh Seas ; as to the power to 
declare war aud support armies and a navy 
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and to provide for the govcrnment regula- 
tion of military forces, see Wak; Uetter of 
Mabque and Reprisal ; Militaey Law ; 
Court-Maetial ; Mllitia; as to the power of 
legislation for the seat of government, see 
District of Columbia ; as to the line of dis- 
tinction between the authority of the states 
over their intemal affairs and that of con- 
gress in regulation of commcrce, see Police 
Power; IIealth; Quarantine; Inspection; 
see also Navigable Waters ; Bridge ; Pllot ; 
Harbors ; Ferries. 

Sec. 9. The first paragraph of this section 
is no longer in force, being superseded by the 
13th and 14th Amendments. While in force 
it was held to apply to the African race and 
the word “migration” related to free per- 
sons and “importation” to slaves; New York 
v. Compagnie Genêrale Transatlantique, 107 
U. S. 59, 2 Sup. Ct. 87, 27 L. Ed. 383. 

As to the prohibition of the suspension of 
the writ of habeas corpus, see that title; 
as to the three following paragraphs, see 
Bnx of Attainder; Ex Post Facto; Taxa- 
tion. Under the last paragraph of this sec- 
tion it was determined that a United States 
marshal could not hold tlie offlce of commer- 
cial agent of France; 6 Opin. A. G. 409. 

Sec. 10. The prohibition of the first para- 
graph of this section opcrated to make the 
Confederate government an illegal organiza- 
tion; Williams v. Bruffy, 96 U. S. 176, 24 
L. Ed. 716; and during thc time of the ex- 
isfence of the so-called Confederacy, the 
states composing it could not pass any law 
impairing the obligation of a contract; U. 
S. v. Kimbal, 13 Wall. (U. S.) 636, 20 L. Ed. 
503; Ford v. Surget, 97 U. S. 594, 24 L. Ed. 
1018. 

The prohibitions against the states are ab- 
solute. They cannot, directly or indirectly, 
coin money; Briscoe v. Bank, 11 Pet. (U. S.) 
257, 9 L. Ed. 709; emit bills of credit; Craig 
v. Missouri, 4 Pet. (U. S.) 410, 7 L. Ed. 903; 
which implies a pledge of the public faith 
and the issue of paper intended to circulate 
as monej T ; Briscoe v. Bank, 11 Pet. (U. S.) 
257, 9 L. Ed. 709; pass a bill of attainder, 
which includes bills of pains and penalties;* 
Cummings v. Missouri, 4 Wall. (U. S.) 277, 
18 L. Ed. 356; Ex parte Garland, 4 Wall. 
(U. S.) 333, 1S L. Ed. 366; Drehman v. Stifle, 
8 Wall. (U. S.) 595, 19 L. Ed. 508. As to 
the other proliibitions, see Ex Post Facto; 
Impairing the Obligation of Contracts ; 
Nobility. The prohibition against the entry 
by a state into an agreement or compact 
with another state or foreign power implies 
the broadest use of words and forbids any 
negotiations or intercourse between a state 
and a foreign nation; Bank of Augusta v. 
Earle, 14 Pet. (U. S.) 540, 10 L. Ed. 274. 
The states may, with the consent of congress, 
enter into a compact fixing their boundaries; 
Poole v. Fleeger, 11 Pet. (U. S.) 1S5, 9 L. Ed. 
680; Yirginia v. West Virginia, 11 Wall. (U. S.) 
39, 20 L. Ed. 67; and the consent of congress 


may be implied from its legislation and pro- 
ceedings as well as by express action; Green 
v. Biddle, 8 Wheat. (U. S.) i; 5 L. Ed. 547; 
Yirginia v. Wcst Virginia, 11 Wall. (U. S.) 
39, 20 L. Ed. 67; Virginia v. Tennessee, 148 
U. S. 503, 13 Sup. Ct. 728, 37 L. Ed. 537. 

There is nothing in the constitution of the 
United Statcs proliibiting a state from 
changing the common law by permitting the 
recovery of damages for injury sustained 
for which at common law there could be no 
reeovery; Ivey V. Telegraph Co., 165 Fed. 
371. 

The second arttcle is divided into four sec- 
tions. The first vests the executive powcr in 
the president of the United States, and (as 
amênded) provides for his election and that 
of the vice-president. The secotid section 
confers various powers on the president. 
The third defines his duties. The fourth pro- 
vides for the impeachment of the president, 
vice-president, and all civil officers of the 
United States. 

This article deals with the executive pow- 
er vested iu the president, which compre- 
hends by that term all the powers belonging 
to the executive department, and of govern- 
ments, where the three-fold division of gov- 
ernmental powers is recognized. As to what 
is comprehended in this term, see Executive 

POWER. 

Sec. 1. The section under consideration 
provides in the first place for the election of 
the president by electors appointed in such. 
manner as<the state legislature may direct, 
and for this purpose their power is exclu- 
sive, and a law providing for their electiou 
by districts is valid; McPherson v. Blacker, 
146 U. S. 1, 13 Sup. Ct. 3, 36 L. Ed. 869, af- 
firming McPherson v. Secretary of State, 92 
Mich. 377, 52 N. W. 469, 16 L. R. A. 475, 31 
Ain. St. Rep. 587. The jurisdiction of an in- 
dictment for illegal voting for electors, even 
where the sentence included punishment for 
illegal voting for a member of congress, is in 
the state courts; In re Green, 134 U. S. 377, 
10 Sup. Ct. 586, 33 L. Ed. 951. 

The third clause of this section, providing 
for the manner of ascertaining the result 
of the voting by the electors, and of choosing 
a president and vice-president in case of fail- 
ure to elect, is of no further force having 
been supplied by the 12th Amendment. 

The time of choosing electors has been fix- 
ed by congress as the Tuesday next after the 
first Monday in November; 1 U. S. R. S. § 
131; and the time for electors to meet and 
vote in their respective states is tlie second 
Monday in January; Act Feb. 3, 18S7, 1 
*Comp. St. 67, which invalidates a state law 
making provision for the meeting of electors, 
so far as the date is concerned, but not oth- 
erwise. The same act provides (section® 
4-7) the method of ascertaining the result of 
the election by congress. 

As to who are natural-born citizens and 
citizens of the United States with respect to 
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the qualifications of thê president, see Cm* 
zen. As to tbe succession to the presidency 
in case of a vacancy in the olfice of both 
president and vice-president, see Cabinet. 

Sec. 2. Under the power vested in tlie pres- 
ident as commander-in-chief of the army and 
navy, he has authority without legislation to 
put in force all legitimate acts of beliiger- 
ency, among which are included the power to 
remove an oflicer of the army if the case is 
not provided for by law; Keyes v. U. S., 100 
ü. S. 33G, 3 Sup. Ct. 202, 27 L. Ed. 034; and 
to institute a bloekade; U. S. v. The Tropic 
Wind, Fed. Cas. No. lG,341a; U. S. v. The 
F. W. Johnson, Fed. Cas. No. 15,170; to con- 
vene a general court-martial; Swaim v. U. 
S., 1G5 U. S. 553, 17 Sup. Ct. 44S, 41 L. Ed. 
823; levy contributions on the enemy; Cross 
v. Harrison, 1G IIow. (U. S.) 1G4, 100, 14 L. 
Ed. 8S0; Fleming v. Tage, 0 IIow. (U. S.) 
603, 13 L. Ed. 27G; authorize the military 
or naval commanders of conquered territory 
to provide for civil and mllitary government, 
and to impose duties on imports and tonnage 
for its support; Dooley v. U. S., 1S2 U. S. 
222, 21 Sup. Ct. 7G2, 45 L. Ed. 1074; Cross v. 
Harrisou, 1G How. (U. S.) 1G4, 14 L. Ed. 
8S0; or courts for the administration of 
civil and criminal law in such territory may 
be established by the president, or a com- 
manding ofticer therein; Mechanics* & Trad- 
ers f Bank v. Bank, 22 Wall. (U. S.) 277, 22 
L. Ed. 871; The Grapeshot, 0 Wall. (IJ. S.) 
129, 19 L. Ed. G51; Leiteusdorfer v. Webb, 20 
IIow. (U. S.) 17G, 15 L. Ed. 891. The pres- 
ident becomes commander-in-chief of the 
militia only when it is called into the service 
of the United States; Johnson v. Sayre, 158 
U. S. 109, 15 Sup. Ct. 773, 39 L. Ed. 914; but 
his authority as to when it is necessary so to 
eall it is decisive; Martin v. Mott, 12 Wheat. 
(U. S.) 19, 6 L. Ed. 537; and it may be made 
a criminal offence by state statute for the 
militia to refuse to obey his call; Houston v. 
Moore, 5 Wheat. (U. S.) 1, 5 L. Ed. 19. The 
presideut may place the militia under com- 
mand of ofticers of the United States army 
to whom he may delegate his powers; 2 

Opin. A. G. 711; but he cannot delegate his 
judicial duty to review the findings of a 
court-martial; Runkle v. U. S., 122 U. S. 543, 
7 Sup. Ct. 1141, 30 L. Ed. 11G7. 

The pardoning power couferred upon the 
president does not destroy the power of con- 
gress to pass an act of general amnesty; 
Brown v. Walker, 1G1 U. S. 591, 1G Sup. Ct. 
€44, 40 L. Ed. S19. Pardon includes amnesty, 
and there is no distinction between them un- 
der the constitution; Knote v. U. S., 95 U. S. 
149, 24 L. Ed. 442; U. S. v. Klein, 13 Wall. 
(U. S.) 128, 20 L. Ed. 519. A pardon is a 
private official act, and must be conveyed to 
and accepted by the criminal, aud must be 
bronght judicially to the attention of the 
court to be noticed ; U. S. v. Wilson, 7 Tet. 
(U. S.) 150, 8 L. Ed. G40; uuless made by 


public proclamation, when it has the force of 
law; Jenkins v. Collard, 145 U. S. 546, 12 
Sup. Ct. SG8, 36 L. Ed. S12. A pardon may 
be granted before trial; G Opin. A. G. 20; or 
after tbe expiration of imprisonment when 
that ls part of the sentence; Steller’s Case, 
Fed. Cas. No. 13,3S0, 1 Phila. 302; 9 Opin. 
A. G. 478. Ile may remit penalties, for- 
feitures and fines; Osborn v. U. S., 91 U. S. 
474, 2.3 L. Ed. 3SS; even after the death of 
the offender; Caldwell’s Case, 11 Opin. A- G. 
35; or fines imposed for contempt of court; 
In re Mullee, 7 Blatchf. 23, Fed. Cas. No. 
9,911. 

As to the force and effect of pardons gen- 
erally, see Paeuon; Amnesty. As to the 
treaty power, see Tueaty. 

Nomination and appointment to oftice are 
voluutary acts distinct from the issuing of 
the comrnission; Marbury v. Madison, 1 Cra. 
(U. S.) 137, 153, 2 L. Ed. G0; and the presi- 
dent may, after confirmation, withhold a 
commlssion, and until it has been delivered 
the appointment is not consummated; Case 
of Lieuteuaut Cox, 4 Opin. A. G. 2lS; but it 
was held in Marbury v. Madison, 1 Cra. (U. 
S.) 137, 2 L. Ed. G0, that forrnal delivery of 
a commission was not necessary to eomplete 
the appointment, which was done by aflix- 
ing the seal to tlie commissi'on ; this having 
been done, the death of the president before 
the delivery will not affect its validity ; U. 
S. v. Le Baron, 19 IIow. 73, 15 L. Ed. 525. 
See Officer; Executive Power; which lat- 
ter title see also as to the power of the 
president to make recess appointments. 

Inferior oflicers, such as are mentioned in 
the second paragraph of the sectiou, include 
clerks of courts; In re Ilennen, 13 Pet. (U. 
S.) 230, 10 L. Ed. 138; U. S. v. Avery, 1 
Deady, 204, Fed. Cas. No. 14,4S1; extradition 
commissioners; Rice v. Ames, 1S0 U. S. 371, 
21 Sup. Ct. 40G, 45 L. Ed. 577; vice-consuls ; 
U. S. v. Eaton, 1G9 U. S. 331, 1S Sup. Ct. 374, 
42 L. Ed. 7G7; inspectors of immigration; 
Nishimura Ekiu v. U. S., 142 U. S. G51, 12 
Sup. Ct. 336, 35 L. Ed. 114G. 

Sec. 3. The authority given to the presi- 
dent to communicate his views and recom- 
mendations to congress, and his power to ad- 
journ them in case of disagreement between 
the two houses, does not seem to have been 
the occasion of any judlcial or ofticial con- 
struction. It is interesting to note that Pres- 
ident Wilsou has revived the earlier custom 
of communicating hls views to both houses in 
person. The power to convene the two 
houses in extraordinary sessions has been 
frequently exercised, and there Is not in the 
federal constitution, as there is in those of 
many states, any power given to the presi- 
dent to limit the subjects of consideration to 
that for which he calls the extraordinary 
sessions. As to the power to receive ambas- 
sadors and otlier public miuisters, and the 
inferences whieh have beeu drawn from it, 
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and also 'the direction to take care that the 
laws be faithfully executed, see Executive 
Power. 

It was determined in Blount’s Case, p. 22, 
102, that a member of either house of con- 
gress is not a civil ofiicer subject to impeach- 
ment, nor is a territorial judge, his ofiice be- 
ing created by legislation only; 3 Opin. A. 
G. 409. As to the metkod of proceeding and 
impeachment, generally, see that title. The 
constitutional power of impeackment does 
not interfere vtith the president’s power of 
removal for cause which he deems adequate; 
Shurtleff v. U. S., 1S9 U. S. 311, 23 Sup. Ct. 
035, 47 L. Ed. S28. See Executive Power.. 

The third article contains three sections. 
The first vests tke judicial power in sundry 
courts, provides for the tenure of ofQce by 
the judges, and for their compensation. The 
second provides for the extent of the judicial 
power, vests in the supreme court original 
jurisdiction in certain cases, and directs the 
manner of trying crimes. The third defines 
treason, and vests in congress the power to 
declare its punishment. 

Sec. 1. This article deals with the judicial 
power , as to which, generally, see that title. 
As to the power of tke courts to declare an 
act of congress or of a state legislature un- 
eonstitutional, see Constitutional. The au- 
thority of the federal courts over state leg- 
islation is confined to cases in which it is 
repugnant to the federal constitution, and 
they have no power to declare it void under 
the state constitütion; Jackson v. Lamphire, 
3 Pet. (U. S.) 2S0, 7 L. Ed. 679. 

The federal courts are not to be treated 
by the state courts as belonging to another 
sovereign; Com. v. R. Co., 58 Pa. 43. 

It was established by an early case that 
the power of congress to create inferior tri- 
bunals is unlimited except by the sense of that 
body as to what is necessary and proper; 
Stuart v. Laird, 1 Cra. (U. S.) 299, 2 L. Ed. 
115; and in tffe same Case it was answered 
to an objection that the judges of the su- 
preme court had no right to sit as circuit 
judges, that the practice and acquiescence 
in the custom “affords an irresistible answer 
and has indeed fixed the construction. It is 
a contemporary interpretation of the most 
forcible nature . . . too strong and ob- 

stinate to be skaken or controlled; . . . 

the question is at rest and ought not now to 
be disturbed.” 

It has also been determined in many cases 
that the territorial courts are not courts of 
the United States; Good v. Martin, 95 U. S. 
90, 24 L. Ed. 341; Reynolds v. U. S., 98 U. S. 
145, 25 L. Ed. 244. As to the territorial 
courts, generally, see McAllister v. U. S., 141 
U. S. 174, 11 Sup. Ct. 949, 35 L. Ed. 693. 

Tke courts which congress is authorized by 
this section to establish do not include a 
court-martial, or a court for the administra- 
tion of civil and criminal jurisdiction in 
eonquered territory, which may be created 


by the president; supm. See Court-Mar- 
tial. 

The autkority of congress to create new 
courts carries with it ex necessitate the pow- 
er to define their jurisdiction; Skeldon v. 
Sill, 8 How. (U. S.) 449, 12 L. Ed. 1147. 

The provision that tke compensation of a 
judge skall not be diminished prevents a tax 
upon his salary; Com. v. Mann, 5 W. & S. 
(Pa.) 415. 

Sec. 2. The constitutional jurisdiction of 
the federal courts cannot be affected by state 
legislation; Watson v. Tarpley, 18 IIow. (U. 
S.) 517, 15 L. Ed. 509; Lincoln County v. 
Luning, 133 U. S. 529, 10 Sup. Ct. 363, 33 L. 
Ed. 766; as by attempting to regulate execu- 
tions; Bank of U. S. v. Halstead, 10 Wkeat. 
(U. S.) 51, 6 L. Ed. 264; or by the interfer- 
ence of state courts or officers with persons 
or property within the jurisdiction of the 
federal c-ourt; Beers v. Haughton, 9 Pet. (U. 
S.) 329, 9 L. Ed. 145; Ableman v. Booth, 21 
How. (U. S.) 506, 16 L. Ed. 169; or by a 
limitation of remedies within the state; Suy- 
dam v. Broadnax, 14 Pet. (U. S.) 67, 10 L. 
Ed. 357; Lincoln County v. Luning, 133 U. 
S. 529, 10 Sup. Ct. 363, 33 L. Ed. 766; or by 
removing a case from one state court to an- 
other; Hyde v. Stone, 20 How. (U. S.) 170, 
15 L. Ed. 874. As to the attempts to limit to 
state courts the litigation by or against for- 
eign corporations, see Foreign Corporation. 
The grant of judicial power includes both 
criminal and civil cases; Tennessee v. Davis, 
100 U. S. 257, 25 L. Ed. 648; but there is no 
common law jurisdiction in the federal 
courts in criminal cases; United States v. 
Hudson, 7 Cra. (U. S.) 32, 3 L. Ed. 259; 
tkough their implied powers include all that 
is necessary to enforce their jurisdiction; 
United States v. Hudson, 7 Cra. (U. S.) 32, 
3 L. Ed. 259. 

Cases at law under this section include all 
those usually embraced under that term, in- 
cluding for example, proceedings for the con- 
demnation of land under the power of emi- 
nent dornain; Chappell v. U. S., 160 U. S. 
499, 16 Sup. Ct. 397, 40 L. Ed. 510; Kohl v. 
U. S., 91 U. S. 367, 23 L. Ed. 449; and those 
in equity are those wkich are included with- 
in the Englisk system of equity jurispru- 
dence, and include all cases of which the 
English court of chancery would have juris- 
diction; Boyle v. Zacharie, 6 Pet. (U. S.) 
648, 8 L. Edv 532; Mississippi Mills v. Cohn, 
150 U. S. 202, 14 Sup. Ct. 75, 37 L. Ed. 1052; 
and the system of equity administered by the 
federal courts is determined by the practice 
in England, subject to ekanges by legislation 
or by rule of court; Boyle v. Zackarie, 6 Pet. 
(U. S.) 648, 8 L. Ed. 532; but it cannot be 
affected by state legislation; Dravo v. Fabel, 
132 U. S. 4S7, 10 Sup. Ct. 170, 33 L. Ed. 421; 
Hollins v. Iron Co., 150 U. S. 371, 14 Sup. Ct 
127, 37 L. Ed. 1113. 

A case “arising” under the constitution, 
laws or treaties of the United States means 
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one wbich required for its decision a con- 
struction of either; Cobens v. Virginia, G 
Wbeat. (U. S.) 2G4, 5 L. Ed. 257; Martin v. 
Ilunter, 1 Whcat. (U. S.) 304, 4 L. Ed. 97; 
or wbieh involves a rigbt created or i>ro- 
tected by tbem; Patton v. Brady, 184 U. S. 
G08, 22 Sup. Ct. 493, 4G L. Ed. 713; New Or- 
leaus v. De Armas, 9 Pet (U. S.) 224, 9 L. 
Ed. 109. See as to tbis point, Juuisdiction; 
Federal Question ; United States Courts. 
See tbose titles, generally, as to the subjects 
of tbe judicial power of the United States as 
enumerated in tbis section. 

The clause relating to jury trials remalns 
unaffected by tbe Gtb Amendment; Callan v. 
Wilson, 127 U. S. 540, 8 Sup. Ct 1301, 32 L. 
Ed. 223; see Jury. As to tbe admiralty ju- 
risdiction conferred by tbis section, see Ad- 
miralty ; Mabitime Law ; and otber cognate 
titles. 

The power of congress to designate the 
place of trial for offences not committed 
within any state includes tbe powcr to desig- 
nate a place of trial for an offence previously 
committcd; Cook v. U. S., 13S U. S. 157, 11 
Sup. Ct. 2GS, 34 L. Ed. 906. 

Sec. 3. As to treason , see tbat title. Tbe 
provision as to proof applies to the trial and 
not tbe preliminary hearing; Charge to 
Grand Jury, Treason, 2 Wall. Jr. 134, Fed. 
Cas. No. 18,27G; 1 Burr’s Trial 19G. 

The probibition containcd in tbe last para- 
graph of tbis section was set up to defeat a 
forfeiture of real property employed in vio- 
lation of tbe revenue laws, as making tbe 
act under wbicb the remedy was applied in 
practical effect a bill of attainder witbin tbis 
provision, and it was said by Ilall, J., tbat 
the clauses in this sectiou “have respect to 
liigh crimes, and punisbing tbem, restraining 
rigor and guardiug against arbitrarily enact- 
ing guilt. The case before the court is a 
civil suft in rcm , against tbe tbing, to ratify 
tbe seizure of it, and tbe provision of tbe act 
of congress under wliich it is alleged to be 
forfeited, and therefore was seized, is a regu- 
lation of civil policy, framed to secure to tlie 
United States fair payment of taxes imposed 
for tbe support of tbe government, a regula- 
tion of civil poliey to accomplisb a purpose 
vital to government; ’for witbout rcvenue tbe 
goverument camiot exist; and wbat meas- 
ures may be requisite to enforce the collec- 
tion of a tax, it is for congress in the exer- 
cise of its legislative power to dctermine.” 
Accordingly, tbe objection was overruled, 
and tbe information sustained, and a decree 
of condemnation was made; U. S. v. Distil- 
lery, 2 Abb. U. S. 192, Fed. Cas. No. 14.9G5. 

The fourth article is composed of four 
sectlons. Tbe flrst provides that state rec- 
ords, etc., shall have full faith and credit in 
other states. Tbe sccond secures to citizens 
of eacb state all privileges and iinmunities 
of citizens in the several states, and the dc- 
livery of fugitives from justice or from labor. 
The third provides for tbe admission of new 


states, and the goverument of thc territories. 
The fourth guarantees to every state in tbe 
Union a republican form of goverument, and 
protection from invasion or domestic vio- 
lence. 

Sec. 1. As to the full faitb and credit to 
be given in one state to the records aud judi- 
cial proceedings of another under tbis seo 
tion, see Foreign Judg.ment. 

Sec. 2. As to tbe privileges and iramunities 
to which citizens of each state are entitled 
in other states, see I’rivileges and Immuni- 
ties. As to tbe delivery of fugitives from 
justice by one state to another, see Fugitive 
from Justice, sub-tit. Jntcrstatc Rcndition. 

Tbe third paragraph of tbis sectiou relates 
mainly to slavery and is uecessarily obsolete, 
but tbe expression “no person lield to service 
or labor” includes apprentices; Boaler v. 
Cummines, 5 Clark (Fa.) 24G; id. } Fed. Cas. 
No. 1,5S4. 

Sec. 3. It was held in Luther v. Borden, 7 
IIow. 1, 12 L. Ed. 581, that the power of 
recognizing state goverumeuts is ves'ted in 
coDgress. Tbe territories cannot without 
the consent of congress take legislative ac- 
tion for the formation of constitutions and 
state governments, but the people of a terri- 
tory may meet in primary assemblies or con- 
ventions for the purpose of making applica- 
tio-n to congress for admission into tbe 
Union as a state; 2 Opin. A. G. 726. Tbe 
admission of a new state gives it tbe same 
status as tbe other statcs; Bolln v. Nebras- 
ka, 176 U. S. 83, 20 Sup. Ct. 2S7. 44 L. Ed. 
3S2; Iluse v. Glover, 119 U. S. 543, 7 Sup. 
Ct. 313, 30 L. Ed. 4S7; and its sovereigntv 
aud equality cannot be restrained by con- 
gressional action; Witbers v. Buckley, 20 
IIow. (U. S.) 84, 15 L. Ed. SIG; and imme- 
diately upon its admission, thc federal laws 
extend over and into it: Calkin v. Cocke, 14 
How. (U. S.) 229, 14 L. Ed. 39S. 

The conseut of the logislature to the di- 
vision of a state requires that it be one rep- 
resenting aud governing tbe whole state and 
not merely a part of it; 10 Opin. A. G. 420. 

The power of congress over pui>Hc lands is 
unlimited; U. S. v. Gratiot, 14 Pet. »>26. 10 
L. Ed. 573; and that power is not affooted 
by tbe admission of a territory as a state; 
Camfield v. U. S., 167 U. S. 51S, 17 Sup. Ct, 
864, 42 L. Ed. 2G0. Soe Lands, Puplic. 

Sec. 4. Tbe guarantee of a republican form 
of govcrnment to every “state” means to lts 
people and not to its government; Texas v. 
Wbite, 7 Wall. (U. S.) 700, 19 L. Ed. 227. 
Where it was also held tbat tbis clause was 
sufficient autbority for the reconstruction, 
after tbe Civil War, of tbe governments of 
the states inchided witbin the Confederacy. 

No precise definitlon of wbat coustitutes 
a republican governmeut under tbis clanse 
has been judicially declared; it does not 
involve tbe reeognition of woman suffrage; 
Minor v. Ilappersett. 21 Wall. (U. S.) 1G2, 
22 L. Ed. 027; nor is it violated by a pro- 
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vision for minority representation in a con- 
stitutional convention; Woods’ Appeal, 75 
Pa. 59; nor by an act of a state legislature 
giving the courts control over municipal 
boundaries; Forsyth v. Hammond, 166 U. 
S. 506, 17 Sup. Ct. 665, 41 L. Ed. 1095. The 
deeision as to what is a republican govern- 
ment must necessarily remain absolutely 
with congress; Luther v. Borden, 7 How. 
(U. S.) 42, 12 L. Ed. 581; and the execution 
of this eonstitutional power belongs to the 
political department of the government and 
not the judicial; Taylor v. Beckham, 17S 
U. S. 54S, 20 Sup. Ct. S90, 1009, 44 L. Ed. 
1187. See Republican Form of Govern- 

MENT. 

The authority to grant federal aid in the 
suppression of domestic violence may be ex- 
ercised upon the call of the executive when- 
ever the legislature cannot be convened; U. 
S. v. Cruikshank, 92 U. S. 542, 23 L. Ed. 5S8. 

The fifth article merely provides for the 
method of amendment wliich is to be made 
on the proposal of two-thirds of both houses 
and beeomes part of the constitution when 
ratified by the legislature of three-fourths 
of the states, or by conventions in three- 
fourths of the states, as may be provided by 
congress in the proposal. Congress may also 
by a vote of two-thirds of each house or on 
the application of the legislatures of two- 
thirds of the states call a convention for 
proposing amendments. 

The limitations on the power of amend- 
ment were that, prior to 1S0S the first and 
fourth clauses in the ninth section of the 
first article should not be affected. The 
clauses in question were those relating to 
the importation of slaves, and requiring 
capitation or other direct tax to be laid in 
proportion to the population. 

It was also provided “that no stute, with- 
out its consent, shall be deprived of its 
equal suffrage in the senate.” 

Proposed amendments to the constitution 
need not be approved by the president; 
Hollingsworth v. Yirginia, 3 Dall. (U. S.) 378, 
1 L. Ed. 644. 

The sixth article declares that the debts 
due under the Confederation shall be valid 
against the United States; that the constitu- 
tion and treaties made under its powers 
shall be the supreme law of the land; that 
public officers shall be required by oath or 
affirmation to support the constitution of 
the United States; and that no religious 
test shall be required as a qualification for 
office. 

The first clause has reference to a then con- 
dition and not to general powers of govern- 
ment; Dred Scott v. Sandford, 19 How. 393, 
15 L. Ed. 691. The second clause is a very 
vital one, which has been and still is in the 
course of constant application to test the va- 
lidity of legislation by the states and by con- 
gress. In either case if repugnant to the feder- 
al eonstitution, laws or treaties, it is void and | 


the courts will so declare it; Calder v. Bull, 
3 Dall. (U. S.) 3S6, 1 L. Ed. 64S; Pollock v. 
Trust Co., 157 U. S. 429, 15 Sup. Ct. 673, 39 
L. Ed. 759; and in many other cases, which 
have declared federal or state laws uncon- 
stitutional, the principle has been declared. 
The obligations imposed by the federal con- 
stitution cannot be released or impaired 
by a state constitution; Dodge v. Woolsey, 
1S How. (U. S.) 331, 15 L. Ed. 401; or any 
constitution or law of a foreign state re- 
ceived into the Union; League v. De Young, 
11 How. (U. S.) 1S5, 13 L. Ed. 657; Herman 
v. Phalen, 14 IIow. (U. S.) 79, 14 L. Ed. 
334. As to the principles which will be ap- 
plied in testing the constitutionality of 
statutes, see Constitutional. And as to the 
force of treaties after being duly executed 
and ratified, see Treaty. Under this pro- 
vision of the constitution, the constitution, 
laws and treaties of the United States are 
made a part of the law of every state; 
Hauenstein v. Lynham, 100 U. S. 4S3, 25 
L. Ed. 628. 

The seventh article directs what shall be 
a sufficient ratification of this eonstitution 
by the states. 

In pursuance of the fifth article of the 
constitution, articles in addition to, and 
amendments of, the constitution, were pro- 
posed by congress, and ratified by the legis- 
latures of the several states. These addi- 
tional articles are to the following import. 
The first ten were proposed at the first 
session of the first congress, in accordance 
with the recommendations of various states 
in ratifying the constitution, and were adopt- 
ed In 1791. The dates of the adoption of 
the subsequent amendments are given be- 
low. 

As to the combined effect of the first ten 
amendments, see infra. 

First Amendment. Congress shall make no 
law respecting an establishment of religion, 
or prohibiting the free exercise thereof; or 
abridging the freedom of speech; or of the 
press; or the right of the people to peace- 
ably assemble, and to petition the govern- 
ment for a redress of grievances. 

Since this applies entirely to the federal 
government, there is no provision protecting 
the religious liberties of citizens of the 
states, and the claim that an ordinance of 
a state municipal corporation impairs it, 
raises no federal question; Permoli v. Munic- 
ipality No. 1 of New Orleans, 3 How. (U. 
S.) 589, 11 L. Ed. 739; the term < ‘religion ,t 
in this amendment refers exclusively to a 
person’s views of his relations to his Crea- 
tor, though often confused with some par- 
ticular form of worship, from which it must 
be distinguished; Davis v. Beason, 133 U. S. 
333, 10 Sup. Ct. 299, 33 L. Ed. 637. The 
religious freedom secured is not available 
as a protection against legislation for the 
punishment of criminals, and their offences 
are not mitigated by the sanction of a rer 
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ligious sect; Church of Jesus Christ of L. D. 
S. v. U. S., 136 U. S. 1, 10 Sup. Ct. 702, 34 L. 
Ed. 478; (the Mormon Church case); Reyn- 
olds v. U. S., 9S U. S. 145, 25 L. Ed. 244; 
or by territorial legislation; Davis v. Beason, 
133 U. S. 333, 10 Sup. Ct. 299, 33 L. Ed. 637. 
This provision securing religious freedom 
ls not violated by an appropriation of money 
by congress to a hospital as compensation 
for the treatment of poor patients; Brad- 
ficld v. Roberts, 175 U. S. 291, 20 Sup. Ct 
121, 44 L. Ed. 168. 

The provision securing freedom of speech 
is not violated by legislation excluding alien 
anarchists from the country; or tlieir de- 
portation after entry in violation of law; 
U.. S. v. Williams, 194 U. S. 279, 24 Sup. Ct. 
719, 4S L. Ed. 979. 

The provision securing freedom of the 
press is not invaded by the exclusion of lot- 
tery literature from the mails; Ex parte 
Rapier, 143 U. S. 110, 12 Sup. Ct. 374, 3G 
L. Ed. 93; Horner v. U. S., 143 U. S. 207, 12 
Sup. Ct 407, 3G L. Ed. 12G; and its transpor- 
tation otherwise may be prohibited ; Lottery 
Case, 1SS U. S. 321, 23 Sup. Ct. 321, 47 L. 
Ed. 492, disregarding a suggestion in In re 
Jackson, 96 U. S. 727, 24 L. Ed. 877. 

The right of peaceable assemblage and of 
potition was not created, but simply recog- 
nized by the constitution and protected 
against federal interference; for its con- 
tinued protection, the reliance must be had 
upon the states; U. S. v. Cruikshank, 92 U. 
S. 542, 23 L. Ed. 5SS. 

Sccond Amendment. A well regulated mi- 
litia being necessary to the security of a 
free state, the right of the people to keep and 
bear arms, shall not be infringed. 

The right secured by this article is not 
created, but only secured against interfer- 
ence by congress; U. S. v. Cruikshank, 92 
U. S. 542, 23 L. Ed. 5SS; and it may be regu- 
lated by state statutes not confiicting with 
vaüd congressional action; Presser v. Illi- 
nois, 11G U. S. 252, 6 Sup. Ct 5SÒ, 29 L. 
Ed. G15; Wright v. Com., 77 Pa. 470; Nunn 
v. State, 1 Ga. 243; Cockrum v. State, 24 
Tex. 394; State v. Reid, 1 Ala. 612, 35 Am. 
Dec. 44; State v. Mitcheil, 3 Blackf. (Ind.) 
229; Bliss v. Com., 2 Litt (Ky.) 90, 13 Am. 
Dec. 251. 

Third Amcnâmcnt. No soldier shall, in 
time of peace, be quartered in any house, 
without the consent of the owner, nor in 
time of war, but in a rnauner to be pre- 
scribed by law. 

No legal question seems to have arisen 
under this article. 

Fourth Amcndment. The right of tlie peo- 
ple to be seeure in their persons, houses, 
papers, -and effects, against unreasonable 
searches and seizures, shall not be violated, 
and no warrants shall issue, but upon prob- 
able cause, supported by oath or aihrmation, 
and particularly describing the plaee to be 


searched, and the persons or thlngs to be 
seizcd. 

The guaranty of this artlcle applies to 
letters and sealed packages in the mails as 
fully as to property retained in a man’s 
home; In re Jackson, 9G U. S. 727, 24 L. Ed. 
877. It is violated by an act requiring the 
defendant in revenue cases to produce liis 
private books etc., in court, and providing 
that, on refusal, the case shall be taken as 
confessed against him ; Boyd v. U. S., 11G 
U. S. G16, G Sup. Ct. 524, 29 L. Ed. 74G; but 
not by an inquiry of a broker as to pur- 
chases or sales on behalf of any senator 
of corporate stock liable to be affectod by 
the action of the senate; In re Chapman, 
1GG U. S. GCl, 17 Sup. Ct G77, 41 L, Ed. 
1154; nor by compulsory production of docu- 
mentary evidence under a statute whieh 
gives immunity from prosecution or for- 
feiture because of the testimony given; In- 
terstate Commerce Commission v. Baird, 194 
U. S. 25, 24 Sup. Ct 563, 4S L. Ed. SC0. Tes- 
timony procured in violation of this prohi- 
bition is not thereby rendered inadmissible; 
Adams v. New York, 192 U. S. 5S5, 24 Sup. 
Ct. 372, 4S L. Ed. 575. 

The provision as to warrants does not 
apply to any issued under a state process; 
Smith v. Maryland, 1S IIow. (U. S.) 71, 15 
L. Ed. 2G9; nor to an action by the federal 
government for a debt due to it without 
seareli warrant; Den v. Improv. Co., 1S 
How. (U. S.) 272, 15 L. Ed. 372. 

Fifth Amendment. No persons skall be 
held to answer for a capital, or other in- 
famous crime, unless on a presentment or 
indictment of a grand jury, except in cases 
arising in the land or naval forces, or in 
the militia, when in aetual service in time 
of war or public danger; nor shall any per- 
son be subject for the same offence to be 
twice put in jeopardy of life or limb; nor 
skall be compelled in any criminal case to 
be witness against himself, nor be deprived 
of life, liberty, or property, without due 
process of law; nor shall private property 
be taken for public use, witkout just com- 
pensation. 

This amendment operates solely on the 
federal government and not on tlie state; 
Barrington v. Missouri, 205 U. S. 4S3, 27 
Sup. Ct. 5S2, 51 L. Ed. 890; Ilunter v. IHtts- 
burgh, 207 U. S. 161, 2S Sup. Ct, 40, 52 L. 
Ed. 151. It is satisfied by one inquiry aiul 
adjudication, and an indictment found by 
the proper grand jury should be accepted 
anywhere within the United States as at 
least prima facie evidence of probable cause 
and sufiicient basis for the removal of the 
person cliarged from the district where he 
is arrested; Beavers v. Ilenkel, 194 U. S. 73, 
24 Sup. Ct G05, 4S L. Ed. SS2. The require- 
ment in the amendmeut of presentmeut or 
indictment for the grand jury does not take 
upon itself the local law as to how the 
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grand jury shall be made up and raise the 
latter to a constitutional requirement; Tal- 
ton v. Mayes, 103 U. S. 376, 16 Sup. Ct. 9S6, 
41 L. Ed. 196. 

Whether a person on trial is compelled to 
be witness against himself contrary to the 
5th Amendment because compelled to stand 
up and walk before the jury, or because the 
jury were stationed during a recess so as 
to observe his size and walk, was not de- 
cided, but it was held that it did not af- 
fect the jurisdiction of the trial court and 
render the judgment void; In re Moran, 203 
U. S. 96, 27 Sup. Ct 25, 51 L. Ed. 105. 

As to the several guarantees contained in 
this article, see the separate titles and par- 
ticularly Fourteenth Amendment; Due 
Process of Law; Equal Protection of the 
Laws. 

Sixth Amendment. In all criminal prose- 
cutions, the accused shall enjoy the right 
to a speedy and public trial, by an impar- 
tial jury of the state and district wherein 
the crime shall have been committed, which 
district shall have been previously ascer- 
tained by law, and to be informed of the 
nature and cause of the accusation; to be 
confronted with the witnesses against him ; 
to have compulsory proccss for obtaining 
witnesses in his favor, and to liave the as- 
sistance of counsel for his defence. 

The purpose of this amendment was to 
provide for trial by jury in criminal cases 
in all the federal courts; Ex parte Milligan, 
4 Wall. (U. S.) 2, 18 L. Ed. 281; it applies 
to the territories; Thompson v. Utah, 170 
U. S. 343, 18 Sup. Ct. 620, 42 L. Ed. 1061; 
and after the admission of a state, it can- 
not provide for the trial of felonies com- 
mitted before its admission otherwise than 
by a common law jury; Thompson v. Utah. 
170 U. S. 343, 18 Sup. Ct. 620, 42 L. Ed. 
1061. The provision applies to all criminal 
cases, not felonies merely; Callan v. Wilson, 
127 U. S. 540, 8 Sup. Ct. 1301, 32 L. Ed. 
223; but only such crimes as were previous- 
ly tried by jury; U. S. v. Duane, Wall. Sr. 
102, Fed. Cas. No. 14,997. It does not in- 
clude an action for goods claimed^ to have 
been forfeited by an importer; U. S.'v. Zuck- 
er, 161 U. S. 475, 16 Sup. Ct. 641, 40 L. Ed. 
777; or petty criminal offences; Schick v. 
U. S., 195 U. S. 65, 24 Sup. Ct. S26, 49 L. 
Ed. 99, 1 Ann. Cas. 585. The protection of 
this amendment extends to aliens within 
the country; Wong Wing v. U. S., 163 U. S. 
228, 16 Sup. Ct. 977, 41 L. Ed. 140. 

See Jury; Venue; Witness. 

Sevcnth Amendment. In suits at common 
law, where the value in controversy shall 
exceed twenty dollars, the right of trial by 
jury shall be preserved; and no fact tried 
by a jury shall be otherwise re-examined 
in any court of the United States, than ac- 
cording to the rules of the common law. 

This article secures the right of trial by 
jury in civil eases. Suits at common law 


mean; only those distinguished from ad- 
miralty and equity; Parsons v. Bedford, 3 
Pet. (U. S.) 433, 7 L. Ed. 732; Shields v. 
Thomas, 1S IIow. (U. S.) 253, 15 L. Ed. 36S; 
U. S. v. La Vengeance, 3 Dall. (U. S.) 297, 
1 L. Ed. 610; but the right cannot be im- 
paired by blending a claim at law with an 
equitable demand; Scott v. Neely, 140 U. S. 
106, 11 Sup. Ct. 712, 35 L. Ed. 35S. The 
right to a jury trial is secured in bank- 
ruptcy cases; In re Wood, 210 U. S. 246, 258, 
28 Sup. Ct. 621, 52 L. Ed. 1046; and in pro- 
ceedings for the eondemnation of property 
seized as a prize; Armstrong’s Foundry, 6 
Wall. (U. S.) 766, 18 L.- Ed. 882; The Sarah, 
8 Wheat. (U. S.) 394, 5 L. Ed. 644; it does 
not apply to proceedings to disbar an at- 
torney; In re Wall, 107 U. S. 265, 2 Sup. 
Ct 569, 27 L. Ed. 552; nor to findings by 
the court of claims; McElrath v. U. S., 102 
U. S. 426, 26 L. Ed. 189; or by a special 
tribunal for hearing claims against a munic- 
ipality not strictly legal, but properly pro- 
vided for by legislation; Gutlirie Nat. Bank 
v. Guthrie, 173 U. S. 528, 19 Sup. Ct. 513, 
43 L. Ed. 796; nor to condemnations under 
the right of eminent domain; Long Island 
Water Supply Co. v. Brooklyn, 166 U. S. 
685, 17 Sup. Ct. 718, 41 L. Ed. 1165; Bau- 
man v. Ross, 167 U. S. 54S, 17 Sup. Ct. 966, 
42 L. Ed. 270. The common law which in 
this article is made the criterion of suits 
in which the right of trial by jury is se- 
cured is the common law of England; U. S. 
v. Wonson, 1 Gall. 5, Fed. Cas. No. 16,750. 
See Jury. 

Eiglith Amcndmcnt. Excessive bail shall 
not be required, nor excessive fines imposed, 
nor cruel and unusual punishment inflicted. 

As to the prohibitions of this article, see 
Baiu; Fine; Punishment. 

Xinth Amendment. The enumeration in 
the constitution of certain rights, shall not 
be construed to deny or disparage others re- 
tained by the people. 

A distinction is taken between a case of 
express prohibition of state actions and one 
in which the power of the states is taken 
away by implication. In the former case 
the power of the state ceased upon the adop- 
tion of the constitution, in the latter it 
continues until congress acts upon the sub- 
ject matter; Moore v. Houston, 3 S. & R. 
(Pa.) 169, 179, to which a writ of error to 
the United States Supreme Court was dis- 
missed. So a grant to congress of power 
over a certain subject matter does not in- 
vest any particular court with jurisdiction 
over it until congress has enacted a law 
upon the subject; U. S. v. New Bedford 
Bridge, 1 Woodb. & M. 401, Fed. Cas. No. 
15,867. 

Tcnth Amendmcnt. The powers not dele- 
gated to the United States by the constitu- 
tion, nor prohibited by it to the states, are 
reserved to the states respectfully, or to the 
people. 



CONSTITUTION 


639 


CONSTITUTION 


The federal governineut possesses only the 
delegated powers defined hy the constitutioii 
and all othci*s are reserved to the states; 
U. S. v. Crulkshank, 92 U. S. 542, 23 L. Ed. 
5SS; frorn tliis results a different rule of in- 
terpretation of the federal constitution from 
those of the states; the fornier is strict, the 
latter liheral; Com. v. Ilartinan, 17 Pa. 118; 
Weister v. Hade, 52 Pa. 474. See Interpre- 

TATION. 

All powers not conferred upon the federal 
governraent hy the constitution are reserved 
to the states, and aniong the powers not 
surrendered hy tlieni ure the police power 
(suhject to the llmitations iraposed hy the 
constitution) ; New Orleans Gasliglit Co. 
v. Light Co., 115 U. S. G50, G Sup. Ct. 252, 29 
L. Ed. 51G; Louisville Gas Co. v. Gas Co., 
115 U. S. GS3, G Sup. Ct. 2G5, 29 L. Ed. 510; 
l’atterson v. Kentucky, 97 U. S. 501, 24 L. 
Ed. 1115; Prigg v. Cora., 1G Pet. (U. S.) 539, 
10 L. Ed. 10G0; the right to control tide wa- 
ters within the liraits of tlie states; Weber 
v. Ilarhor Com’rs, 1S Wall. (U. S.) 57, 21 L. 
Ed. 79S; Ulinois Cent. R. Co. v. Illinois, 14G 
U. S. 3S7, 13 Sup. Ct. 110, 3G L. Ed. 1018; 
Pollard v. Hagan, 3 How. (U. S.) 212, 11 L. 
Ed. 5G5; the regulation of real property 
with respect to its acquisition, tenure and 
disposition; U. S. v. Fox, 94 U. S. 315, 24 L. 
Ed. 192; and the imposition of succession 
duties; Blackstone v. Miller, 1S8 U. S. 189, 
23 Sup. Ct. 277, 47 L. Ed. 439; and generally 
the power of taxation of subject rnatter with- 
in their jurisdiction; Kirtland v. Ilotchkiss, 
100 U. S. 491, 25 L. Ed. 558; Providence 
Bank v. Biilings, 4 Pet. (U. S.) 5G3, 7 L. 
Ed. 939. 

The United States has no inherent pow- 
ers of sovereignty and only those enumerat- 
ed in tlie eonstitution of the United States; 
the mauifest purpose of the lOth Amendment 
was to put beyond dispute the proposition 
that all powers not so granted were reserved 
to the people, and any fnrther powers cau 
only be attained by a new grant; Kansas v. 
Colorado, 20G U. S. 4G, 27 Sup. Ct. G55, 51 
L. Ed. 95G. 

The first ten amcndments do not npply to 
tlie states; Fox v. Ohio, 5 IIow. (U. S.) 410, 
12 L. Ed, 213; Twitchell v. Peunsylvania, 7 
Wall. (U. S.) 321, 19 L. Ed. 223; Spies v. 
Illinois, 123 U. S. 131, 8 Sup. Ct. 22, 31 L. 
Ed. SO; MeElvaine v. Brusli, 142 U. S. 155, 
1G0, 12 Sup. Ct. 15G, 35 L. Ed. 971; Jack v. 
Kansas, 199 U. S. 372. 2G Sup. Ct. 73, 50 L. 
Ed. 234, 4 Ami. Cas. GS9; tlie same was held 
as to the first eight amendinents; Twining 
v. New Jersey, 211 U. S. 78, 29 Sup. Ct. 14, 
53 L. Ed. 97; and as to the 2d aiul 4th ; Mil- 
ler v. Texas, 153 U. S. 535, 14 Snp. Ct. S74, 
38 L. Ed. S12; and as to the 5th ; Kelly v. 
Pittsburgh, 104 U. S. 78, 2G L. Ed. G5S; Da- 
vis v. Texas, 139 U. S. G51, 11 Sup. Ct. G75, 
35 L. Ed. 300; Fallbrook Irrig. District v. 
Bradley, 1G4 U. S. 112, 17 Sup. Ct. 5G, 41 L. 
Ed. 3G9; and as to the 5tli and Gth; In re 


Sawyer, 124 U. S. 200, S Sup. Ct 4S2, 31 L. 
Ed. 402; Davis v. Texas, 139 U. S. G51, 11 
Sup. Ct. G75, 35 L. Ed. 3ü0; aud as to the 
Sth Amendinent; O’Neil v. Vermont, 14-t U. 
S. 323, 12 Sup. Ct. G93, 3G L. Ed. 450; Eilen- 
beeker v. District Court, 134 U. S. 31, 10 
Sup. Ct. 424, 33 L. Ed. Sül; l'ervear v. Mnss., 
5 Wall. (U. S.) 475, 18 L. Ed. GuS. The pro- 
vision of the 14th Ainendment forbidding a 
state to make or enforce any law abridging 
tlie privileges and immunities of citizens of 
the United States does not operate to extend 
to the states the limitations on the powers 
of the federal government coutained in the 
lOth Amendment; In re Keinniler, 13G U. S. 
43G, 10 Snp. Ct. 930, 34 L. Ed. 519; Maxwell 
v. Dow, 17G U. S. 581, 20 Sup. Ct 44S, 494, 
44 L. Ed. 597; or those contained in the first 
eight; Twiuing v. New Jersey, 211 U. S. 7S, 
29 Sup. Ct. 14, 53 L. Ed. 97; but the 7th 
applics in an appellate federal court to a 
case whicli was tried iu a state court; Jus- 
tices of Supreme Court v. U. S., 9 Wall. (U. 
S.) 274, 19 L. Ed. G5S. 

Elcvcntli Amcndmcnt. (179S). The judi- 
cial power of the United States shall not he 
construed to extend to anv suit in law or 
equity, commenced or prosecnted against one 
of the United States, by citizens of another 
state, or by citizens or subjects of any for- 
eign state. 

This amendment was a result of the deci- 
sion in Chisholm v. Georgia, 2 Dall. (U. S.) 
419, 1 L. Ed. 440. It has been tlie subject 
of much judicial construction and the cases 
upon the point as to what is a suit against 
a state are very numerous, the questiou be- 
ing usually raised as to whether a suit 
against a state ofiicer respecting propert.v or 
offieial action is in fact a suit against a state. 

Many suits against state officers have been 
held to he in effect against the state, hut it 
is established, as a settled principle, that 
an attempt of a state oflicer to enforce an 
unconstitutional statute is a proceeding with- 
out autliority of, and does not affect, tlie 
state in its sovereign capacity and is an il- 
legal act, and the officer is stripped of his 
offieial character and is suhjected as an in- 
dividual for the consequences of it. The 
state has no power to impart to its oflicer 
immtiuity from responsihility to the supreme 
autliority of tlie U. S.; Ex parte Yonng, 209 
U. S. 123, 2S Sup. Ct. 441, 52 L. Ed. 714, 13 
L. R. A. (N. S.) 932, 14 Ann. Cas. 7G4. 

As to wliat has been hekl to he a suit 
against a state within tliis amendment, see 
State; and also an interesting discussion 
of the history and scope of this amendment 
by W. L. Guthrie in S Cohim. L. Rev. 1S3. 
In thc South Carolina Distillerj r Cases, Mur- 
ray v. Distilling Co.. 213 U. S. 151, 29 Sup. 
Ct. 45S, 53 L. Ed. 742. and Murray v. South 
Caroliua, 213 U. S. 174. 29 Sup. Ct 4G5, 53 
L. Ed. 752, the first being a ccrtiorari to the 
circuit court of appeals, and the seeond be- 
ing a writ of error to the supreme court of 
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tlie state, tlie former was reversed and tbe 
latter affirmed. It was held that a bill in 
equity to compel specific performance‘of a 
contract between an individual and the state 
cannot, against the objection of the state, 
be maintained in the federal courts; and 
that the consent of a state to be sued in its 
own courts by a creditor does not give that 
creditor a right to sue in a federal court. 
It was also held that although by engaging 
in business, a state may not avoid a pre- 
existing right of the federal govemment to 
tax that business, it does not thereby lose 
the exemption from suit uuder this amend- 
ment, which was also held to prevent a suit 
in the federal courts against state officers 
by vendors of supplies for business carried 
on by the courts. 

Twclfth Amendment (1S04). The electors 
shall meet in their respective states, and 
vote by ballot for president and vice-presi- 
dent, one of whom, at least, shall not be an 
inhabitant of the same state with them- 
selves; they shall name in their ballots the 
person voted for as president, and in dis- 
tinct ballots the person voted for as vice- 
president, and they shall make distinct lists 
of all persons voted for as president, and 
of all persons voted for as vice-president, 
and of the number of votes for each, which 
list they shall sign and certify, and trans- 
mit sealed to the seat of the govemment of 
the United States, directed to the president 
of the senate; the president of the senate 
shall, in the presence of the senate and house 
of representatives, open all the certificates 
and the votes shall then be counted; the per- 
son having the greatest number of votes for 
president, shall be the president, if such 
number be a majority of the whole number 
of electors appointed; and if no person have 
such majority, then from the persons having 
the highest numbers, not exceeding three on 
the list of those voted for as president, the 
house of representatives shall choose im- 
mediately, bv ballot, the president. But in 
choosing the president, the votes shall be 
taken by states, the representation from each 
state having one vote; a quorum for this pur- 
pose shall consist of a member or members 
from twothirds of the states, and a majority 
of all the states shall be necessary to a choice. 
And if the house of representatives shall not 
choose a president whenever the right of 
choice shall devolve upon them, before the 
fourth day of March next following, then 
the vice-president shall act as president, as 
in the case of death or other constitutional 
disability of the president. 

The person having the greatest number of 
votes as vice-president shall be the vice- 
president, if such number be a majority 
of the whole number of electors appoint- 
ed, and if no person have a majority, then 
from the two highest numbers on the list, 
the senate shall choose the vice-px*esident; 
a quorum for the purpose shall consist 


of two-thlrds of the whole number of sena- 
tors, and a majority of the whole shall be 
necessary to a choice. 

But no person constitutionally ineligible 
to the office of president shall be eligible to 
that of vice-president of the United States. 

This is a substitute for the third para- 
graph of section 1 of Article II of the consti- 
tution and provides for the method of the 
election of president and vice-president by 
the electors, or in default of an election by 
them. 

Thirteenth Amendment (1865). Neither 
slavery nor involuntary servitude, except as 
a punishment for crime whereof the party 
shall have been duly convicted, shall exist 
within the United States, or any place sub- 
ject to their jurisdiction. 

Congress shall have power to enforce this 
article by appropriate legislation. 

This amendment has been recognized by 
the Supreme Court as having been passed 
with special reference to the completion of 
the enfranchisement of the African race; 
Ex parte Virginia, 100 U. S. 339, 25 B. Ed. 
676; but the word “servitude” which is in- 
cluded in it is of larger meaning than slav- 
ery, and by the use of it the amendment 
operates to prohibit any kind of slavery, in- 
cluding peonage and coolie labor; Butchers , 
Benevolent Ass’n v. Slaughter House Co., 16 
Wall. (U. S.) 36, 21 L. Ed. 394; and every 
species of involuntary servitude; U. S. v. 
Harris, 106 U. S. 629, 1 Sup. Ct. 601, 27 L. 
Ed. 290; but imprisonment at hard labor, 
compulsory and unpaid, is in the strongest 
sense of the words within this exception; 
Ex parte Wilson, 114 U. S. 417, 5 Sup. Ct. 
935, 29 L. Ed. 89. In a much later case than 
those which first defined the scope of this 
amendment, it is said: “The words ‘invol- 
untary servitude’ have a ‘larger meauing 
than slavery/ . . . The plain intention 

was to abolish slavery of whatever name 
and form and all its baclges and incidents; 
to render impossible anyljltate of bondage; 
to make labor free, by prohibiting that con- 
trol by which the personal service of one 
man is disposed of or coerced for anothei*’s 
benefit w*hich is the essence of involuntary 
servitude.” Bailey v. Alabama, 219 U. S. 
241, 31 Sup. Ct. 145, 55 L. Ed. 191. 

Fourteenth Amendment (1S68). All per- 
sons born or naturalized in the United 
States, and subject to the jurisdiction there- 
of, are citizens of the United States and of 
the state whei’ein they reside. No state 
shall make or enforce any law which shall 
abridge the privileges or immunities of citi- 
zens of the United States; nor shall any 
state deprive any person of life, liberty, or 
property, without due process of law; nor 
deny to any person within its jurisdiction 
the equal protection of the laws. 

Representatives shall be apportioned among 
the several states according to their respec- 
tive numbers, counting the whole number of 
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persons in each state, excluding Indlans not 
taxed. But when the right to vote at any 
election for the choice of electors for presi- 
dent and vice-president of the United States, 
representatives in eongress, the executive 
and judicial officers of a state, or the mem- 
bers of the legislature thereof, is denied to 
the male inhabitants of such state, being of 
twenty-one years of age, and citizens of the 
United States, or in any way abridged, ex- 
cept for participation in rebelüon, or other 
crime, the basis of reprcsentatioii therein 
shall be reduced in the proportion whicli the 
number of sucli male citizens shall bear to 
tlie whole number of male citizeus twenty- 
one years of age in sucli state. 

No person shall be a senator or represent- 
ative in congress, or elector of presldent or 
vice-president, or hokl any othce, ci\il or 
military, under the United States, or under 
an.v state, who, having previously taken an 
oath, as a member of congress, or as an olli- 
cer of the XTnited States, or as a mcmber of 
any state legislature, or as an executive or 
judicial ofiicer of any state, to support the 
constitution of the United States, sliall have 
engaged in insurrection or rebellion against 
tlie same, or given aid or comfort to the 
enemies thereof. But congress may by a 
vote of two-thirds of each house, rernove such 
disabiüty. 

The validity of the public debt of the Unit- 
ed States, authorized by law, including debts 
incurred for payment of pensions and boun- 
ties for services in suppressing insurrection 
or rebellion, shall not be questioned. But 
neither tlie United States nor any state sliall 
assume or pay any debt or obligation incur- 
red in aid of insurrection or rebellion against 
the Thiited States, or any claim for the loss 
or emancipation of any slave; but all sucli 
debts, obligations and claims shall be lield 
illegal and void. 

The congress shall have power to enforce. 
by appropriate legislation, the provisions of 
this article. 

This amendment has given rise to so mueh 
discussion hy the eourts that it requires full- 
er treatment than can be given here. and 
for this see the title, Fourteenth Amexd- 
mext, and the cross-references therein; Po- 
lice Power; Eminent Domain. 

Fiftecnth Amcndment (1870). The right 
of citizens of the United States to vote shall 
not be denied or abridged by the United 
States or hy any state on account of race, 
color, or previous condition of servitude. 

The congress shall have power to enforce 
this article by appropriate legislation. 

This amendment under the decisions is 
not to be extended beyond tlie precisc ruean- 
ing of the words employed. It does not 
operate to increase the right of suffrage in 
the states, except so far as that had becn 
previously abridged by “race, color or previ- 
ous condition of servitude,” or had been con- 
fined to white persons; Ex parte Yarbrough, 
Bouv.—41 


110 U. S. 651, 4 Sup. Ct 152, 28 L. Ed. 274. 
It does not confer the right of suffrage upon 
women; Minor v. Happer>ett, 21 Wall. (U. 
S.) 102, 22 L. Ed. 627 ; nor upon Indians still 
under trlbal relations and not naturalized; 
Ellc v. Wilkins, 112 U. S. 04, 5 Sup. Ct. 41, 
28 L. Ed. 643. The amendment is not violat- 
ed by the qualifications requiring a speclfic 
amount of llteracy; Williams v. Misslsslppl, 
170 U. S. 213, 18 Sup. Ct. 583, 42 L. Ed. 1012. 

Sixtccnth Amcndmcnt (1013). Congrcss 
shall have power to lay and collect taxes on 
iucomes, from whatever source derived, with- 
out apportionment among the several states. 
and without regard to any ceusus or enu- 
meration.” 

Sevcntccnth Amcndmcnt (1013). The sen- 
ate of the United States shall be composed 
of two senators from each state, elected bv 
the people tliereof, for six years; and each 
senator shall have one vote. The electors 
in each state shall liave the qualifieations 
requisite for electors of the most nuuierous 
branch of the state legislatures. 

When* vacancics happen in the representa- 
tion of any state iu the seuate, the executive 
authority of such state shall issue writs of 
election to fill such vacancies: Provided, 
that the legislature of any state may em- 
power the executive thereof to make tem- 
porary appointment until the penple fill the 
vacancies by election as the legislature may 
direct. 

The reader is referred to the notes to the 
United States Constitution in Vol. I of Ar- 
demas Stewart’s Edition of Purdon’s Dig. 
(Pa. Stats.) which may be properly termed a 
treatise on the snbject of great value. 

C0NSTITUTI0NAL. That which is con- 
sonant and agrees with the constitution. 

Laws made in violution of the constitu- 
tion are null aud void. lt is well establish- 
ed that it is the function of tlie courts so to 
declare tbem in auy case coming before the 
court, wliich involves the qucstion of thelr 
constitutionality. See infra . “An uuconstitu- 
tional law is not a law.” Chieago, I. & L. 
Ry. Co. v. Ilackett, 22S U. S. 559. 33 Sup. 

Ct. 5S1, 57 L. Ed. -. The presumptioii 

is always in favor of the constitutiouality of 
a law, and the party alleging the opposite 
must clearly establish it; Fletcher v. Peck, 
6 Cra. (U. S.) 87, 3 L. Ed. 162; Sweet v. 
Rcchel, 159 U. S. 3S0, 16 Sup. Ct. 43, 40 
L. Ed. 1SS; U. S. v. Ry. Co., 160 l\ S. 668, 
16 Sup. Ct. 427, 40 L. Ed. 576; Ex parte 
Davis, 21 Fed. 396; Ewing v. Iloblitzelle, 
85 Mo. 64 ; Pleuler v. State, 11 Neb. 547, 
10 N. W. 481; Coin’rs of Leavenworth Coun- 
ty v. Miller, 7 Kan. 479, 12 Am. Rep. 425; 
Sawyer v. Dooley, 21 Nev. 390, 32 Pac. 437; 
Iu re Leagtie Island, 1 Brewst. (Pa.) 524; 
People v. Reurdon, 184 N. Y. 431, 77 N. E. 
970. 8 L. R. A. (N. S.) 314, 112 Am. St. Rep. 
G2S, 6 Ann. Cas. 515; New York v. Reardon, 
204 U. S. 152, 27 Sup. Ct 1SS, 51 L. Ed. 
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415, 9 Ann. Cas. 730; where an act is ca- 
pable of two interpretations, the court will 
adopt that wbicli will sustain it ratber than 
that which will render it void as unconsti- 
tutional; St. Louis Nat. P>ank v. Papin, 4 
Dill. 29, Fed. Cas. No. 12,239; the incom- 
patibility of the statute witli the constitu- 
tion should be so clear as to leave little rea- 
son for doubt before it is pronounced to be 
invalid; Ex parte Garland, 4 Wall. (U. S.) 
333, 1S L. Ed. 300. 

An act may be declared partly valid and 
partly void as unconstitutional; Com. v. 
Kimball, 24 Pick. (Mass.) 301, 35 Am. Dec. 
326; Berry v. R. Co., 41 Md. 446, 20 Am. 
Rep. 09; McPherson v. Secretary of State, 

92 Mich. 377, 52 N. W. 409, 10 L. R. A. 475, 

31 Am. St. Rep. 5S7; In re Sternbach, 45 
Fed. 175; Marshall Field & Co. v. Clark, 
143 U. S. 049, 12 Sup. Ct. 495, 36 L. Ed. 294; 
Unity v. Burrage, 103 U. S. 459, 20 L. Ed. 
405; Presser v. Illinois, 110 U. S. 252, 0 
Sup. Ct. 5S0, 29 L. Ed. 015; Gainble v. Mc- 
Crady, 75 N. C. 509. 

A part of a law may be unconstitutional, 
wbile there is no such objection to the re- 
maining parts, and in this case all of the 
law stands, except that part which is un- 
constitutional; People v. Yan De Carr, 17S 
N. Y. 425, 70 N. E. 965, 66 L. !R. A. 189, 102 
Am. St. Rep. 516; Cella Commission Co. v. 
Bohlinger, 147 Fed. 419, 7S C. C. A. 4G7, 8 
L. R. A. (N. S.) 537; but the parts must be 
wholly independent of each other; Allen v. 
Louisiana, 103 U. S. S0, 26 L. Ed. 31S; and 
capable of separation ; Bank of Hamilton v. 
Dudley, 2 Pet. (U. S.) 492, 520, 7 L. Ed. 490; 
Presser v. Illinois, 110 U. S. 252, 6 Sup. Ct. 
5S0, 29 L. Ed. 615; E1 Paso & N. E. R. Co. 
v. Gutierrez, 215 U. S. 87, 30 Sup. Ct. 21, 54 
L. Ed. 106. The parts must be separable 
so that each may be read by itself; Bald- 
win v. Franks, 120 U. S. 678, 7 Sup. Ct. 056, 
763, 30 L. Ed. 766; U. S. v. Steffens, 100 U. 
S. S2, 25 L. Ed. 550; but if the two pro- 
visions are so united that a presumption 
arises that the legislature would not have 
adopted the one without the other both will 
fail; Ex parte Frazer, 54 Cal. 94; Western 
Union Tel. Co. v. State, 62 Tex. 630; Slau- 
son v. City of Racine, 13 Wis. 39S; Con- 
nolly v. Sewer Pipe Co., 1S4 U. S. 540, 565, 
22 Sup. Ct. 431, 46 L. Ed. 679; and it is a 
question for the court to determine whether 
it was the intent of congress to have the 
part which is constitutional stand by itself; 
Butts v. Transp. Co., 230 U. S. 126, 33 Sup. 

Ct. 964, 57 L. Ed. -; or where the section 

* which is unconstitutional is an inseparable 
part of several sections which form one sys- 
tem mutually dependent; Campau v. City 
of Detroit, 14 Mich. 276; or where all the 
provisions of the act are secondary to the 
unconstitutional inovisions; Brooks v. Ily- 
dorn, 76 Mich. 273, 42 N. W. 1122; where a 
portion is unconstitutional, the statute must 
fall as a whole, unless the apparent legis- 


lative Intent is that in such case the re- 
maining portion shall stand alone; Grey v. 
City of Dover, 62 N. J. L. 40, 40 Atl. 640. 

This power of the courts to declare a law 
unconstitutional can only exist where there 
is a written constitution. No such power is 
possessed by the English courts, and au act 
of parliament is absolutely conclusive and 
binds everybody when once its meaning is 
ascertained. But, where a written constitu- 
tion exists, it is the expression of the will 
of the sovereign pow'er, and no body which 
owes its existence to that constitution (as 
does the legislature) can violate this funda- 
mental expression of the will of the people. 

It w r as originally doubted whether the courts 
possessed this pow r er, even where a written 
constitution exists, but it is now established 
beyond doubt. The question may arise with 
regard to both state and United States law r s 
cousidered with reference to the United 
States constitution, and w T ith regard to state 
law r s also as considered in reference to the 
state. No important question of law has 
ever been approached with more caution, 
examined and discussed with more delibera- 
tion and finally determined more conclusive- 
ly, than that of the existence of this judicial 
pow r er. It arose as early as 1792, on an act 
conferriug powers upon the judges which 
were alleged to be not judicial, but a de- 
cision w r as avoided by repeal of the stat- 
ute; see Hayburn’s Case, 2 Dall. (U. S.) 409, 

1 L. Ed. 436; but the question arising in 
another case, the act was declared uncon- 
stitutional; see U. S. v. Ferreira, 13 How. 
(U. S.) 40, 52 note, 14 L. Ed. 42; the ques- 
tion was again raised in 1798 and not de- 
cided; Calder v. Bull, 3 Dall. (U. S.) 386, 

1 L. Ed. 64S; and later it w r as stated from 
the bench as the general sentiment of the 
bench and bar that the power existed; Com. 
v. Coxe, 4 Dall. (U. S.) 194, 1 L. Ed. 7S6. 
But in 1S03 the question was directly raised 
in a famous case recently much discussed 
in legal periodical literature, and the power 
and duty of the court to declare an act un- 
constitutional w r ere declared in an opinion 
by Marshall, C. J., in what Kent terms “an 
argument approaching to the precision and 
certainty of a mathematical demonstra- 
tion ;” 1 Ivent 453; in that case the actual 
decision w r as against the jurisdiction, and 
therefore no law w r as declared unconstitu- 
tional, but the reasoning of the opinion is 
the basis of the rule afterwards applied and 
firmly settled; the question was next seri- 
ously raised and finally settled by the rea- 
soning of Marshall, C. J., in Cohen v. Vir- 
ginia, 6 Wheat. (U. S.) 264, 5 L. Ed. 257; 
Marbury v. Madison, 1 Cra. (U. .S.) 137, 2 
L. Ed. 60; prior to this decision the ques- 
tion liad been raised and decided in favor 
of the power of the courts in New Jersey; 
State v. Parkhurst, 9 N. J. L. 427, 440, 444; 
in Yirginia, In re First Case of the Judges, 4 
Call, 1, 135; Com. v. Cherry, 2 Va. Cas. 20; 
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Page v. Pendleton, Wythe, 211; in South 
Carolina, P.owman v. Middleton, 1 Bay 2ü2; 
in North Carolina, Den v. Singleton, 1 N. C. 
48; in Ithode Island, Parnph. J. B. Varnum, 
Providence, 17S7; and it was raised in New 
York in a case argued by Ilamilton; Ham- 
ilton’s Works, vol. 5, 115; vol. 7, 197. See 
Dillon, Laws & Jur. of Iing. 203. 

In Eakin v. Iiaub, 12 S. & R. (ra.) 330, 
Gibson, C. J., in a dissenting opinion, was 
of opinion tliat the right of the judiciary to 
declare a legislative act unconstitutional 
does not exist, unless expressly stated ; but 
that it is expressly given by the clause in 
the fedcral eonstitution wliich provides that 
the constitution sliall be tlie supreme law 
of the land, etc. The same judge in Norris 
v. Clymcr, 2 Pa. 2S1, sald to counsel that 
he had changed his opinion for two reasous; 
—the late convention of Pennsylvania by 
their silenee sauetioned the pretensions of 
the court to dcal freely with the acts of the 
legislature; and lie was satisfied from ex- 
perieuce of the necessity of the case. 

The power has been exercised by tlie su- 
preme court of the United States in the fol- 
lowiug cases: Ilayburn’s Case, 2 Dall. (U. 
S.) 409, 1 L. Ed. 43G; U. S. v. Ferreira, 13 
How. (U. S.) 40, 52, 14 L. Ed. 42; Marbury 
v. Madison, 1 Cra. (U. S.) 137, 2 L. Ed. G0; 
Gordon v. U. S., 2 Wnll. (U. S.) 501, 17 L. 
Ed. 921; In re Garland, 4 Wall. (U. S.) 333, 
18 L. Ed. 3GG; Hepburn v. Griswold, S 
Wall. (U. S.) G03, 19 L. Ed. 513; U. S. v. 
Dewitt, 9 Wall. (U. S.) 41, 19 L. Ed. 593; 
Supreme Justices v. Murray, 9 Wall. (U. S.) 
274, 19 L. Ed. G5S; Collector v. Day, 11 
Wall. (U. S.) 113, 20 L. Ed. 122; U. S. v. 
Ivlein, 13 Wall. (U. S.) 12S, 20 L. Ed. 519; 
U. S. v. 'II. Co., 17 Wall. (U. S.) 322, 21 L. 
Ed. 597; U. S. v. Reese, 92 U. S. 214, 23 
L. Ed. 5G3; U. S. v. Fox, 95 U. S. G70, 24 
L. Ed. 538; U. S. v. Steffens, 100 U. S. S2, 
25 L. Ed. 550; Kilbourn v. Thompson, 103 
U. S. 1GS, 2G L. Ed. 377; U. S. v. Ilarris, 
106 U. S. G29, 1 Sup. Ct. G01, 27 L. Ed. 290; 
U. S. v. Stanley, 109 U. S. 3, 3 Sup. Ct. 1S, 
27 L. Ed. S35; Boyd v. U. S., 110 U. S. GIG, 
G Sup. Ct. 524, 29 L. Ed. 74G; Pollock v. 
Trust Co., 15S U. S. 001, 15 Sup. Ct. 912, 
39 L. Ed. 110S; Employers’ Liability Cases, 
207 U. S. 4G3, 2S Sup. Ct. 141, 52 L. Ed. 297; 
Adair v. U. S., 20S U. S. 1G1, 28 Sup. Ct. 
277, 52 L. Ed. 43G, 13 Ann. Cas. 7G4. And 
the power has been exercised by that court 
with respect to state or territorial statutes 
in cases running into the hundreds. 

The discussion of the subject was reeent- 
ly revived by an article on the Income Tax 
Cases in 29 Am. L. Rev. 550, characterizing 
the exercise of tlie power in question as 
“without constitutional warrant” aud “bas- 
ed only on the plausible sophistries of John 
Marshall, and another by the same writer 
on tlie case of Marbury v. Madison, eliar- 
acterizing the doetrine as an “uneonstitu- 
tional usurpation of the lawmaking power 


by the federal courts 30 Am. L. Rev. 188. 
The first of these was followed by an artlcle 
in the same periodical taking issue with it; 
id. 55; and one in 34 Ain. L. Reg. & Rev. 
79G. In the last the subject is thoroughly 
reviewed from tlie earliost cascs down to 
the Income Tax cases, aud it contaius mueli 
historlcal matter bearing upon the question 
not bofore collected. See also 7 llarv. L. 
Rev. 129; 19 Ani. L. Rev. 177; Coxe on Ju- 
dicial Power and Unconstitutlonal Legisla- 
tion; an elaborate discussion of tbe sub- 
jeet by Jno. It. Wilsou, Pres’t, Rep. lnd. St. 
Bar Ass’n for 1899, p. 12. 

In judging what a constitution means, 
it must be iutc^rpreted in the liglit and by 
the assistance of the eommon law; Durham 
v. State, 117Ind.477, 19 N. E. 327; Brewer, 
J., in South Carolina v. U. S., 199 U. S. 437, 
449, 2G Sup. Ct. 110, 50 L. Ed. 2G1, 4 Ann. Cas. 
737; Mattliews, J., in Smith v. Alabama, 
124 U. S. 4G5, 47S, 8 Sup. Ct. 504, 31 L. Ed. 
50S; Gray, J., in U. S. v. Wong Kim Ark, 
TG9 U. S. G49, G54, 1S Sup. Ct. 45G, 42 L. 
Ed. S90; Bradley, J., in Moore v. U. S., 91 
U. S. 270, 274, 23 L. Ed. 34G. 

Certain fundamental principlcs govern the 
courts in passing upon the validity of legis- 
lative acts under the constitutiou; among 
them are the following: 

It is not usual as a matter of practice for 
eourts to pass upon constitutional questions 
excepting before a full bench; Briscoe v. 
Bank, S Pet (U. S.) 11S, S L. Ed. S87. 

It has becn said that inferior courts will 
not pass upon these questions; Ortman v. 
Greenman, 4 Mich. 291; but see, contra, 
Cooley, Const. Lim. 19S, n.; Mayberry v. 
Kelly, 1 Kau. 11G. The contrary rule would 
seem now to be well settled. 

Courts will not draw into consideratiou 
constitutional questions collaterally, or un- 
less the consideration is necessary to the 
determination of the very point in contro- 
versy; Hoover v. Wood, 9 Iml. 2S7; Smitli 
v. Speod, 50 Ala. 277; Clarke v. City of 
Roeliester, 24 Barb. (N. Y.) 44G; rarker v. 
State, 5 Tex. App. 579; State v. Ricli, 20 
Mo. 393; Ireland v. Turnpike Co., 19 Ohio 
St. 373. If n statute is valid on its face. 
the court will not look iuto evideuce aliundc 
to determine wlietlier it violates the con- 
stitution ; Rankin v. Colgan. 92 Cal. 005, 2^ 
Pac. G73; but where it is plainly iuvalid for 
other reasous, courts wili not pass on its 
constitutionaiity; State v. Pricc, S Oliio 
Cir. Ct. R. 25, 4 O. C. D. 290; Smith v. 
Spced, 50 Ala. 27G; Weimer v. Bunbury, 30 
Micli. 201; Wliite v. Scott, 4 Barb. (N. Y.) 
5G. Tlie question whether a legislative ac-t 
is constitutional never comes before a court 
for deeisiou as an abstraet question, but can 
only be cousidered wlien lt arises In a suit 
intcr partcs. “Tlie serious duty of con- 
demniug state legislation as constitutional 
and void canuot be thrown upon this court, 
except at the suit of parties directly and 
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certainly effected thereby”; Chadwick v. 
Kelly, 187 U. S. 540, 23 Sup. Ct. 175, 47 L. 
Ed. 293; Manley v. Park, 1S7 U. S. 547, 23 
Sup. Ct. 208, 47 L. Ed. 296. As to the effect 
of a decislon in such a case upon the act it- 
self, see infra. 

To justify a court in declaring an act un- 
constitutional, the case must be so clear that 
no reasonable doubt can be said to exist; 
Blair v. Ridgely, 41 Mo. 63, 97 Am. Dec. 
248; Smithee v. Garth, 33 Ark. 17; Peti- 
tion of Wellington, 16 Pick. (Mass.) 95, 26 
Am. Dee. 631; New York & O. M. It. Co. v. 
Van Horn, 57 N. Y. 473 ; Kerrigan v. Force, 
68 N. Y. 3S1; Gormley v. Taylor, 44 Ga. 
76; State v. R. Co., 4S Mo. 46S; see Lake 
County v. 'Rollins, 130 U. S. 662, 9 Sup. Ct. 
651, 32 L. Ed. 1060; Rich v. Flanders, 39 
N. H. 304; Chicago, D. & V. R. R. Co. v. 
Smith, 62 111. 268, 14 Am. Rep. 99; and every 
intendment will be made in favor of the 
constitutionality of the law; People v. 
Rucker, 5 Colo. 455. “The principle is uni- 
versal, that legislation, whether by congress' 
or by a state, must be taken to be valid, 
unless the contrary is made clearly to ap- 
pear;” Reid v. Colorado, 187 U. S. 137, 23 
Sup. Ct. 92, 47 L. Ed. 108; and in Min- 
singer v. Rau, 236 Pa. 327, 84 Atl. 902, it 
was said that when an act has been the re- 
sult of deliberate thought of a commission 
of prominent citizens, and has been passed 
upon by two legislatures before final ap- 
proval by the governor, it will not be set 
aside as unconstitutional “unless the alleged 
breaches of the fundamental law are so 
glaring that there is no escape.” 

Tlie courts cannot pronounce void an act 
within the general scope of legislative pow- 
ers, merely because contrary to natural 
justice; Commissioners of Northumberland 
County v. Chapman, 2 Rawle (Pa.) 74; Web- 
er v. Reinhard, 73 Pa. 370, 13 Am. Rep. 747; 
State v. Kruttschnitt, 4 Nev. 178; Hills v. 
Chicago, 60 111. S6; Munn v. Illinois, 94 U. 
S. 113, 24 L. Ed. 77; Martin v. Dix, 52 Miss. 
53, 24 Am. Rep. 661; Maxwell v. Board, 
119 Ind. 20, 23, 19 N. E. 617, 21 N. E. 453; 
nor because it violates fundamental prin- 
ciples of republican government, unless these 
principles are protected by the constitution; 
License Tax Cases, 5 Wall. (U. S.) 469, 18 
L. Ed. 497; Perry v. Keene, 56 N. H. 514; 
nor beeause it is supposed to conflict with 
the spirit of the constitution; People v. 
Fisher, 24 Wend. (N. Y.) 220; Walker v. 
City of Cincinnati, 21 Ohio St. 14, 8 Am. 
Rep. 24; Cooley, Const. Lim. (6th ed.) 204. 
Any legislative act which does not encroach 
upon the powers vested in the other depart- 
ments of the government must be enforced 
by the courts; Chicago, D. & V. R. R. Co. 
v. Smith, 62 111. 268, 14 Am. Rep. 99; Fletch- 
er v. Peck, 6 Cra. (U. S.) 128, 3 L. Ed. 162. 
The courts of one state should not declare 
unconstitutional and void a statute of an- 
other state, whose courts had held it con- 


stitutional; Amcrican Print Works v. Law- 
rence, 23 N. J. L. 596, 57 Am. Dec. 420. 

In the discussion of this subject expres- 
sions have been used from time to time by 
courts and legal authors which tend to 
leave in the mind of the reader an impres- 
sion that legislative acts have been set aside 
upon some other or higher ground than that 
of unconstitutionality. These expressions 
will be found on examination either to con- 
sist of dicta not only entirely oöifer, but 
usually not justified even as dicta by the 
facts of the cases in which they occur, or 
to be qualified by a context usually omitted 
in citing them. A few of them will suffice 
as examples. Judge Cooley, in the preface 
to the secoiid edition of liis very learned 
work on Constitutional Limitations, says: 
“There are on all sides definite limitations 
which circumscribe the legislative author- 
ity, independent of the specific restraints 
which the people impose by their state con- 
stitutions.” Agaiu, in the work itself it is 
said that it is not necessary that tlie courts, 
before they can set aside a law as invalid 
must be able to find some speciftc inhibi- 
tion which has been disregarded, or some 
specific command which has been disobeyed; 
Cooley, Const. Lim. 206. This language 
has been quoted and interpreted to sus- 
tain the idea sometimes hinted at rather 
than seriously and argumentatively advanc- 
ed, that there is some vague sense of jus- 
tice and right—some higlier law, it might 
be terrned—which may justify a court in 
holding that a legislative act is invalid, in 
the absence of an express or implied con- 
stitutional objection. And it has been con* 
sidered that the same view is maintained 
by Judge Redfield in an article in 10 Am. 
L. Reg. N. S. 161. So in an early case it 
has been said that statutes against plain 
and obvious principles of common right and 
common reason are void; Ham v. McClaws, 
1 Bay (S. C.) 9S. So also Judge Story made 
some forcible observations respecting “fun- 
damental maxims of free govemment,” to 
disregard which no power “lurked under 
any general grant of legislative authority,” 
Wilkinson v. Leland, 2 Pet. (U. S.) 627, 7 
L. Ed. 542, 657, which have been referred to 
as supporting the view under consideration. 
Of the like character were the assertions of 
Hosmer, C. J., that he could not agree “with 
those judges who assert the omnipotence o£ 
the legislature in all cases when the consti- 
tution has not interposed an explicit re- 
straint;” Inhabitants of Goshen v. Inhabit- 
ants of Stonington, 4 Conn. 209, 225, 10 Am. 
Dec. 121; and the language of a New York 
court which declared that the vested riglits 
of the inhabitants of the city of New York 
in certain public property rested “not mere- 
ly upon the constitution, but upon the great 
principles of eternal justice which lie at the 
foundation of all free government;” Ben- 
son v. City of New York, 10 Barb. (N. Y.) 



CONSTITUTIONAL 


G45 


CONSTITÜTIONAL 


223, 244. Commenting on these and sim- 
ilar statements, Mr. C. A. Kent, in an ar- 
tiele in 11 Am. L. Iteg. N. S. 734, says on 
this subject: “The judiciary of a state can- 
not declare a Iegislative act uncoiistitu- 
tional, unless it conllict, expressly or by im- 
plication, with some provision of the state 
or of the federal constitution/’ See City of 
Evansville v. State, liS Ind. 42G, 21 N. E. 
2G7, 4 L. R. A. 93, note. A careful exami- 
nation of thesc aud other authorities relied 
upon for the purpose stated will make it 
apparent that there is no substantial basis 
for a doctrine which will perniit a court to 
apply to a lcgislative act any test of valid- 
ity other than tliat of its coustitutionality. 
When there is doubt as to the construction 
of a law, courts may give to it one conso- 
naut with rather than opposed to principles 
of right and justice, and this was precisely 
the seope of thc Soutli Caroliua case. Tn 
the New York case the great fundamental 
principles need not liave been referred to by 
the court, for the reason tliat they were all 
protected by the constitution, aud in the 
Connecticut case not only was no law held 
invalid, but the sole question decided was 
that an act declariug valid all marriages 
previously celebrated by a clergyman of any 
religious denomination according to its forins 
was constitutional. Thc note by Judgc Red- 
field, rcferred to, is directed only to show 
that there are limitations to the legislative 
power, and that it does not embrace “ju- 
dicial decrees or despotic orders or asscss- 
ments such as a military conqneror miglit 
make,” under the gui.se of taxation. But it 
will be found that the cases put by him, as 
well as those usod by Judge Cooley, to illus- 
trate the expression quoted from his work, 
and indeed all of tliose which liave given 
rise to the tlieory under consideration, are 
provided for in the American constitutions 
eitlier by express prohibitions and declara- 
tions of rights, or by thc distribution of the 
powers of government and the right of the 
judicial branch to determine finally wheth- 
er a given act is an exercise of lcgislative 
power . The whole subject is thoroughly dis- 
cussed by Judge Cooley in his Constitu- 
tioual Limitations, Gth ed., and upou full 
consideration of the authorities he concludes 
tliat a court cannot “declare a statute un- 
constitutional and void, solely on the ground 
of unjust and oppressive provisions, or be- 
cause it is supposed to violate the natural, 
social, or political rights of the citizen, un- 
less it be shown that such iujustice is pro- 
hibited or such rights guaranteed or pro- 
tected by the constitution (p. 197); . 

that cxcopt when the constitution has im- 
posed limits upon the legislative power, it 
mnst be considered as praetically absolute, 
whether it operate according to natural jus- 
tice or not in any particular case” (p. 201), 
nor because of “apparent injustice or im- 
policy,” or because “they appear to the 


minds of the judges to violate fundamental 
principles of republican governmcnt, uuless 
it shall be found that those principles are 
placed beyond legislative encroachment by 
the constitution” (p. 202). See also Potter, 
Dwar. Stats. G2. 

“There is no room in our constitutional 
tlieory for any transceudout riglit or in- 
stinct of nature, except as guaranteod by 
the constitution”; Ilenry v. Cherry & Webb, 
30 R. I. 13, 31, 73 Atl. 97, 24 L. R. A. (N. S.) 
991, 13G Am. St. Rep. 92S, 18 Ann. Cas. 
100G; State v. McCrillis, 28 R. I. lGo, GG 
Atl. 301, 9 L. R. A. (N. S.) G35, 13 Ann. Cas. 
701; State v. lns. Co., 73 Conn. 250, 47 Atl. 
299, 57 L. R. A. 4S1, deuying the existeuce 
of “the vague notiou of a higher law.” The 
courts are not guardians of the rights of 
the people except as those rights are se- 
cured by some constitutional provision; 
Cooley, Const. Lim. 201. And see a thorough 
discussion of the subject of “Implied Limi- 
tations upon the Exercise of the Legislative 
Power” by R. C. Dale, Am. Bar. Ass’n 
Rep. (1901) 294. 

A court cannot interfere merely because 
it does not consider that the circumstances 
at the tinie justified the action of the legis- 
lature ; there must be a clear unmistakable 
infringement of rights seeured by the funda- 
mental law; Otis v. Parker, 1S7 U. S. G0G, 
23 Sup. Ct 1GS, 47 L. Ed. 323, where an act 
forbidding sales of stock on margins was 
held not uucoustitutional. By way of il- 
lustratiou, Ilolmes, J., said tliat no court 
would declare usury laws or Sunday laws 
unconstitutional, tliough every member of 
it believed such law to be unwise or useless; 
while on the other hand wagers niay be de- 
clared illegal without a statute, or lotteries 
under one, though formerly thought par- 
donable. 

In the consideration of these questions, 
the distinction between the federal aud state 
constitutions must be borne in mind; “Cou- 
gress can pass no laws but sueh as the 
constitution authorizcs expressly or by clear 
implication; wliile the state legislature has 
jurisdiction of all subjects on whicli its leg- 
islation is not prohibited.” Cooley, Const. 
Lim. 210 ; see Weister v. Hade, 52 Pa. 477 : 
Giozza v. Tiernau, 14S V. S. G57, 13 Sup. 
Ct. 721, 37 L. Ed. 599. But it has been held 
that thc decisiou of congress that certain 
claims upon the public treasury are found- 
ed upon moral and houorable obligations 
and upon principles of right and justice,, 
and that public money be appropriated in 
payment of such claims is constitutioual, 
and can rarely, if ever, be the subject of re- 
vicw by the judicial brauch of tlie govern- 
ment; V. 8. v. Rcalty t'o., 1G3 U. S. 427, 1G 
Sup. Ct. 1120. 41 L. Ed. 215. 

No one can attack as uuconstitutional an 
iudependcut provision of a law, who lias 
no interest in and is not affected by such 
provisiou; State v. Becker, 3 S. D. 29, 51 
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N. W. 1018; Farneman v. Cemetery Ass’n, 
135 Ind. 344, 35 N. E. 271; Burnside v. 
County Court, 8G Ky. 423, 6 S. W. 276 ; Jones 
v. Black, 48 Ala. 540; Moore v. City of 
New Orleans, 32 La. Ann. 726; People v. 
R. Co., S9 N. Y. 75. 

The judiciary of the United States should 
not strike down a legislative enactment 
of a state, especially if it has direct con- 
nection with the social order, health and 
morals of its people, unless such legisla- 
tion plainly and palpably violates some 
right granted or secured by the national 
constitution, or encroaches upon the au- 
thority delegated to the United States for 
the attainment of objects of national con- 
cern; Plumley v. Massachusetts, 155 U. S. 
461, 15 Sup. Ct. 154, 39 L. Ed. 223. 

An act adjudged to be unconstitutional is 
as if it had never been enacted; Sumner 
v. Beeler, 50 Ind. 341, 19 Am. Kep. 718; 
City of Detroit v. Martin, 34 Mich. 170, 22 
Am. Rep. 512; Woolsey v. Dodge, 6 McLean, 
142, Fed. Cas. No.- 18,032; Clark v. Miller, 
54 N. Y. 52S; Norton v. Shelby County, 118 
U. S. 425, 6 Sup. Ct. 1121, 30 L. Ed. 178; 
Poindexter v. Greenhow, 114 U. S. 270, 5 
Sup. Ct. 903, 962, 29 L. Ed. 185; though it 
was held in Com. v. McCombs, 56 Pa. 436, 
that an officer acting under an unconstitu- 
tional law was a de facto officer. An un- 
constitutional law must be deemed to have 
the force of law so far as to protect an of- 
ficer acting under it, until it is declared 
void; Sessums v. Botts, 34 Tex. 335; but 
see Astrom v. Hammond, 3 McLean, 107, 
Fed. Cas. No. 596; Poindexter v. Greenhow, 
114 U. S. 2SS, 5 Sup. Ct. 903, 962, 29 L. Ed. 
185. If a decision adjudging a statute un- 
constitutional is afterwards overruled, the 
statute is considered to have been in force 
during the whole period since its enactment ; 
Pierce v. Pierce, 46 Ind. S6; but see Menges 
v. Dentler, 33 Pa. 495, 75 Am. Dec. 616 ; 
Geddes v. Brown, 5 Phila. (Pa.) 180; Gelp- 
cke v. Dubuque, 9 Am. L. Kev. 402. An 
unconstitutional act can under no cireum- 
stances be validated by the legislature; 
State v. Whitesides, 30 S. C. 579, 9 S. E. 
661, 3 L. K. A. 777. 

See 11 Am. L. Keg. N. S. 730; 9 id. 5S5. 

The power of the courts to declare legis- 
lative acts unconstitutional is the subject of 
an extended article by Wm. M. Meigs, in 
40 Am. L. Rev. 641, which in a sense con- 
tinues a previous article in 19 Am. L. Rev. 
175. Mr. Meigs elaborates the argument on 
the subject, particularly with reference to 
the early decisions and the congressional 
debates on the repeal of the Judiciary Act, 
in 1802, of which he deelares his ignorance 
at the time he wrote his first article. He 
cites five cases in which the right was exer- 
cised and two otliers in which it was ap- 
proved prior to 1S00, and gives an interest- 
ing history of the earlier development of 


the subject, which has been less discussed in 
connection with it. 

In passing upon an act the court can 
only take tlie facts before it; in this way it 
may sometimes enforce laws which would 
be declared invalid if attacked in a differ- 
ent mauner; Quong Wing v. Kirkendall, 223 
U. S. 59, 32 Sup. Ct. 192, 56 L. Ed. 350. 

As to the constitutionality of various 
classes of statutes, see tlie several titles of 
constitutional law, including: Arms; Bonds; 
Bridges; Civil Kigiits; Commerce; Due 
Process of Law; Eminent Domain; Ex 
Post Facto Laws; Executive Power; Ex- 
tradition; Federal Question; Foreign 
Judgments; Full Faith and Credit; Ha- 
beas Corpus; Impairing Obligation of 
Contracts; Interstate Commerce; Judicial 
Power; Judiciary; Liquor Laws; Orig- 
inal Packages; Police Power; Privileg- 
es and Immunities; Retroactive Laws; 
Special Legislation; Statutes; Taxation; 
Title; United States Courts. 

See Thorpe, Amer. Charters, Constitutions 
and Organic Laws, for the text of state 
eonstitutions. 

C0NSTITUTI0NAL C0NVENTI0N. A 

convention summoned by the legislature to 
draw up a new, or amend an old constitu- 
tion. It is ancillary and subservient to the 
fundamental law, not hostile and paramount 
thereto. Jameson, Const. Conv. § 11. It is 
bound by the act creating it; Wood’s Ap- 
peal, 75 Pa. 59. See Jameson, Const. Conv. 
§§ 376-418. The result of its labors, when 
adopted, must be submitted to a vote of the 
people, before it can become effective; Jame- 
son, § 479 et seq. Contra , if tlie legislature 
does not so provide in the act calling the 
convention; State v. Neal, 42 Mo. 119; 
Sproule v. Fredericks, 69 Miss. 89S, 11 South. 
472; in such case it need not be submitted 
to vote; Sproule v. Fredericks, 69 Miss. S9S, 
11 South. 472. 

For a complete list of Constitutional con- 
ventions held in the United States, to 1S76, 
see Jameson, Const. Conv. Appendix B, and 
see the work generally for a full discussion 
of the interesting questions which have aris- 
en respecting the powers and duties of such 
bodies. See State. 

C0NSTITUTI0NS 0F CLAREND0N. See 

Clarendon. 

C0NSTITUTI0NS 0F THE F0REST. 

See Forest Laws ; Charta de Foresta. 

C0NSTITUT0R. In Civil Law. Ile who 

promised by a simple pact to pay the debt 
of another; and tliis is always a principal 
obligation. Inst 4. 6. 9. 

C0NSTITUTUM (Lat.). An agreement 
to pay a subsisting debt which exists with- 
out any stipulation, whether of the promisor 
or another party. It differs from a stipu- 
lation in that it must be for an existing 
debt. Du Cange. 
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A day appointed for any purpose. A form 
of appeal. Calvinus, Les. 

CONSTRAINT. The word constraint is 
equivalent to the word restraint. Edmond- 
son v. Harris, 2 Tenn. Ch. 433. 

CONSTRUCTION tLat. construere , to put 
together). In Practlce. Determining the 
meaning and applieation as to the case in 
question of the provislons of a constitution, 
statute, will, or other inslrument, or of an 
oral agrcement 

Drawing conclusions rcspecting subjects 
that lie beyond the dircct expression of the 
term. Liebcr, Lcg. & Pol. Ilcrm. 20. 

Constructlon and Interpretatlon are generally 
used by wnters on legal subjects, and by the courts, 
as synonymous, sonutimes one term belng employed 
and sometimes the other. Lieber, In his Legal and 
Political Ilermcneutics, distinguishes between the 
two, cousidering the province of interpretation as 
limited to the written text, whiie construction goe9 
beyond, and includes cases where texts interpreted 
and to be construed are to be reconciled with rulcs 
of law or with compacts or constitutions of supe- 
rlor authority, or where we reason from the alm or 
object of an instrumcnt or determine its application 
to cases unprovided for ; C. 1, § 8 ; c. 3, § 2; c. 4; 
c. 5. Dr. Wharton (2 Contracts, c. 19) adopts this 
vicw. Leake (Digest of Contracts 217) and Prof. 
James D. Thayer (Evidence 411) consider them as 
synonymous. Black (Interpretation of Lawa 1) 
makes some dlstinction between the terms. 

Legal rules of construction so called, sug- 
gest natural methods of finding aud weigh- 
ing evidence and asccrtaining the fact of 
intention, but do not determine tbe weight 
which the evidence has in mind, and do not 
establish a conclusion at variance with that 
reached by a due consideration of all the 
competent proof; Edes v. Boardman, 5S N. 
H. 5S0, 592. 

A strict construction is one which limits 
the application of the provisions of tlie in- 
strument or agrcement to cases clearly de- 
scribed by the words used. It is called, also, 
literal. 

A liberal construction is one by which tlie 
letter is enlarged or restrained so as more 
effectually to aceomplish the end in view. 
It is called, also, equitable. 

The terms strict and libcral are applied mainly 
In the construction of statutes; and the question 
of strictness or Iiberaiity is considered always with 
reference to the statute itsclf, according to whether 
its application ls confined to those cases cleariy 
within the legitimate import of the words uscd, or 
is extended beyond though not in violation of (ultra 
scd non contra) the strict letter. In contracts, a 
strict construction as to one party would be liberai 
as to the other. 

One lcading principle of construction is 
to carry out the intention of the autliors of 
or parties to the instrumcnt or agreement, 
so far as it can be done without infringing 
upon any law of superior binding force. 

The subject will be treated under Inter- 

PRETATION. 

CONSTRUCTIVE. That whicli amounts 
In the view of tlie law to an act, althougli 
the act itself is not necessarily really per- 
formed. For words under this head, such 


as constructive fraud. etc., see the various 
titles FRAun; Xotice; Trust; etc. 

CONSUETUDINARIUS (Lat.). !n Old 
English Law. A ritual or book containing 
the rites and forms of divine ofiices or the 
customs of abbeys and monasteries. 

A record of the consuctudincs (customs). 
Blount; Whishaw. 

CONSUETUDINARY LAW. Customary or 

traditional law. 

CONSUETUDINES FEUDORUM (Lat. 
feudal customs). A compilation of the law 
of feuds or ficfs in Loinbardy, made A. D. 
1170. 

It is called, also, the Book of Fiefs, and is of 
great and generally reccivcd authority. The com- 
piiation is said to have been ordered by Frederic 
Barbarossa, Erskine, Inst. 2. 3. 5, and to have been 
made by two Milanese lawyers, Spelman, Gloss., but 
this is uncertaiu. It is commoniy annexed to the 
Corpus Juris CiviliSj and is easily aecessible. See 
3 Kent, Comm., lOth ed. 6C5, n. ; 4 Spelman, Gloss. 

C0NSUETUD0 (Lat.) A custom; an es- 
tablished usage or practice. Co. Litt. 5S. 

Tolls; duties; taxes. Co. Litt. 5S h . 

This use of c onsuetudo Is not correct: custuma is 
the proper word to denote duties, etc. 1 Shars. Bia. 
Com. 313, n. An action formerly lay for the re- 
covery of customs due, which was commenced by a 
writ de consuctudiyiibus et scrvitiis (of customs and 
services). This is said by Blount to be “a writ of 
right close which lies against the tenant that deforc- 
eth the lord of the rent and services due him." 
Blount; Old Nat. Brev. 77; Fitzh. Nat. Brev. 151. 

There were various customs: as, consucfudo An- 
glicana (custom of Engiand), consuetudo curice 
(practice of a court), consuetudo mcrcatorum (cus- 
tom of merchants). See Cüstom; Lex; Lex et 
CONSUETÜDO ReGNI NOSTRI LEGES ET CONSÜETÜ- 
DIXES REGXI. 

CONSUL. A commercial agent appointed 
by a govcrnment to reside in a seaport or 
other town of a foreign country, and com- 
missioncd to watch over the commcrcial 
rights and privileges of the nation deputing 
him. The term includes cònsuls-general and 
vice-consuls. liev. Stat. § 4130. 

A vicc-con&ul is one acting in the place of 
a consul. 

Among the Romans, consuls were chief magis- 
trates who were annually elected by the people, and 
were iuvested with powers and functions similar to 
those of kings. During the rnlddle ages the term 
consul was sometimes applied to ordinary judges; 
and, in the Levant, maritime judges are yet cailed 
consuls. 1 Boulay Paty, Dr. Mar. tit. PrcJ. s. 2, p. 
57. Officers with powers and duties corresponding 
to those of modern consuls were empioyed by the 
ancicnt Athenians, who had them stationed In com- 
mercial ports with which they traded. 3 St. John, 
Mann. and Cus. of Anc. Greece 2S3. They were 
appointed about the middle of the twelfth century 
by the maritimo states of the Mediterranean ; and 
their numbers have lncreased greatly with the 
extension of modern commerce. 

As a general rule, consuls represent the 
subjccts or citizens of their own nntion not 
otherwise rcpresented; Bee 209; The Lon- 
(lon Packet, 1 Mas. 14, Fcd. Cns. Xo. S,474; 
Tlie Annc, 3 Whcat. (U. S.) 435. 4 L. Ed. 
42S; The Antelope, 10 Wheat (U. S.) GG, 
G L. EO. 26S. Their dutics and privilcges 
are now generally limitcd, defined, and se- 
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cured by commercial treaties, or by the 
iaws of the countriès they represent. They 
are not strictly judicial officers; 3 Taunt. 
102; and have no judicial powers except 
those which may be conferred by treaty 
and statutes. See The William Harris, Ware 
367, Fed. Cas. No. 17,695; Dainese v. Hale, 
91 U. S. 13, 23 L. Ed. 190. 

American consuls are nominated by the 
president and confirmed by the senate. U. S. 
Const. art. 2, § 2. Upon the exercise of this 
power of appointment by the president, con- 
gress can place no limitation ; Foote v. U. S., 
23 Ct. Cls. 443. 

The consular system was reorganized by 
Act of April 5, 1906. Seven classes of con- 
suls-general were created with salaries run- 
ning from $12,000 to $3,000; nine classes of 
consuls, with salaries running from $8,000 
to $2,000. The offices of vice-consul-general, 
deputy-consul-general, vice-consul and depu- 
ty-consul were continued, and also consuiar 
agents. The office of commercial agent was 
abolished. No ccffisul-general, consul, or 
consular agent, receiving a salary of $1,000 
or over shall transact business as a mer- 
chant, manufacturer, broker, or other trad- 
er, or as a clerk for such, within the limits 
of his jurisdiction, nor practice as a lawyer. 

They are required to perform many du- 
ties in relation to the commerce of tlie Unit- 
ed States and towards masters of ships, 
mariners, and other citizens of the United 
States. Among these are the authority to 
receive protests or declarations which cap- 
tains, masters, crews, passengers, merchants, 
and others make relating to American com- 
merce; they are required to administer on 
the estates of American citizens dying with- 
in their consular jurisdiction and leaving 
no legal representatives, when the laws of 
the country permit it; see 2 Curt. Eccl. 241; 
to take charge of and secure the effects of 
stranded American vessels in the absence 
of the master, owner, or consignee; to settle 
disputes between masters of vessels and 
the mariners; to provide for destitute sea- 
men within their consulate, and send them 
to the United States at the public expeuse. 
See R. S. § 1674 et seq. Also to hear com- 
plaints of ill-treatment of seamen; The Wel- 
haven, 5*5 Fed. S0. The consuls are also 
authorized to make certificates of certain 
facts in certain cases, whicli reccive faith 
and credit in the courts of the United 
States; Potter v. Ins. Co., 3 Sumn. 27, Fed. 
Cas. No. 11,335. P»ut these consular certif- 
icates are not to be received in evidence, 
unless. they are given in the performance of 
a consular function; Church v. Hubbart, 2 
Cra. (U. S.) 187, 2 L. Ed. 249: Catlett v. Ins. 
Cö., 1 Paine 594, Fed. Cas. No. 2,517; U. S. v. 
Mitchell, 2 Wash. C. C. 478, Fed. Cas. No. 
15,791; Foster v. Davis, 1 Litt. (Ky.) 71 ; 
nor are they evidenee, between persons not 
parties or privies to the transaction, of any 
fact, unless, either expressly or impliediy, 


made so by statute; Levy v. Burley, 2 Sumn. 
355, Fed. Cas. No. S,300; Catlett v. Ins. Co., 

1 Paine 594, Fed. Cas. No. 2,517; Brown v. 
The Independence, 2 Crabbe 54, Fed. Cas. 
No. 2,014. 

Their rights are to be protected agreeably 
to the laws of nations, and of the treaties 
made between the United States and the 
nation to wliich they are sent. 

A consul is liable for negligence or omis- 
sion to perform seasonably the duties im- 
posed upon him, or for any malversation or 
abuse of power, to any injured person, for 
all damages occasioned thereby; and for 
all malversation and corrupt conduct in 
office a consul is liable to indictment. 

O/ foreign eonsuls. Before a consul can 
perform any duties in the United States, 
he must be recognized by the president of 
the United States, and have received his 
exequatur. 

A consul is clothed only with authority for 
commercial purposes; he has a right to in- 
terpose claims for the restitution of property 
belouging to the citizens of the country he 
represents; The Adolph, 1 Curt. S7, Fed. 
Cas. No. S6; The London Packet, 1 JMax. 14, 
Fed. Cas. No. S,474; Gernon v. Cochran, 
Bêe 209, Fed. Cas. No. 5,36S; The Bello 
Corrunes, 6 Wheat. (U. S.) 152, 5 L. Ed. 229; 
but he is not to be considered as a minister 
or diplomatic agent, intrusted by virtue of 
liis ofiice to represent his country in negotia- 
tions with foreign states; The Anne, 3 
Wheat. (U. S.) 435, 4 L. Ed. 428. They do 
not represent the country, but are subject' 
to the laws of the country where they re- 
side; U. S. v. Wong Kim Ark, 169 U. S. 
67S, 18 Sup. Ct. 456, 42 L. Ed. S90. 

Consuls are generally invested with spe- 
cial privileges by local laws and usages, or 
by international compacts; bnt by the laws 
of nations they are not entitled to the pe- 
culiar immunities of ambassadors. In civil 
and criminal cases they are subject to the 
local laws, in the same manner with other 
foreign residents owing a temporary allegi- 
ance to the state; 1 Op. Atty. Gen. 45, 302; 
Com. v. Kosloff, 5 S. & R. (Pa.) 546; 3 M. 
& S. 2S4; U. S. v. Ravara, 2 Dall. (U. S.) 
297, 1 L. Ed. 3SS; Hall, Int. L. 2S9; Wic- 
quefort, De VAmlassadeur , liv. 1, § 5; Byn- 
kershoek, cap. 10; Marten, Droit des Gens , 
liv. 4, c. 3, § 148. 

R. S. § 6S7, gives to the supreme court 
original but not exclusive jurisdiction of all 
suits in which a consul or vice-consul shall 
be a party. See Mannhardt v. Soderstrom, 

1 Binn. (Pa.) 143; State v. De La Foret, 2 N. 

6 M’C. (S. C.) 217; Hall v. Toung, 3 Pick. 
(Mass.) S0, 15 Am. Dec. 1S0; Sartori v. Ham- 
ilton, 13 N. J. L. 107; Valarino v. Thompson, 

7 N. Y. 576. 

His functions may be suspended at any. 
tiiue by the government to wliich he is sent, 
and his exequatnr revoked. In general, a 
consul is not liable personally on a contract. 
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inade in his oflieial capacity on accouut of 
his government; Jones v. Le Tombe, 3 Dall. 
(U. S.) 3S4, 1 L. Ed. 047. A vice-consul of a 
foreign natioa who possesses an unrevoked 
exequatur issued by tbe President of the 
United States, must still be recognized by 
the courts as the accredited represeutative 
of his conntry and entitled to all its privi- 
leges, although the government wliich sent 
him has been overthrown and a revolution- 
ary government estabiished in its place; U. 
S. v. Trumbull, 4S Fed. 94. 

A cousul-general is a consul within an act 
concerning acknowledgments of real estate 
instrumcnts; Linton v. Ius. Co., 104 Fed. 5S4, 
44 C. C. A. 54. 

See Consular Cour.TS. 

CONSULAR COURTS. By Act of June 
22, 1SG0, ministcrs and consuls are invested 
with judicial authority in China, Japan, Si- 
am, Egypt aud Madagascar, to try and to 
sentence “all citizens of the United States 
charged with offences against law committed 
in such countries” and to issue process in 
execution of the senteuce, and witli juris- 
diction in civil cases “in matter of coiitract” 
embraciug “all controversies between citi- 
zens of the United States, or others,” as 
provided by treaties. This jurisdiction is 
exercised in conformity with the laws of 
the United States as to its citizens, and as to 
otliers to the extent that the treaties re- 
quire. If such Iaws are not adaptcd to the 
object or are deficient in suitable remedies, 
“common law and equlty and admiralty 
rules” are to be applied. If none of the 
above provide suflicient remedics, then tbe 
ministcrs sliall, by decrees and regulations 
liaving the force of law, supply the deficien- 
cies. 

A consul alone may decide all cases when 
the fiue docs not exceed $500, or the im- 
prisonment 90 days; but if the former ex- 
ceeds $100 or tlie latter 00 days, an appeal 
ou thc law and facts lies to the minister. 

If tliere be no ministcr in auy such coun- 
try, his duties devolve upon the Secretary 
of State. 

The act is extended to Persia as to dls- 
putes between United States eitizens; and 
by amendment (June 14, 1S7S) to Tripoli, 
Tunis, Morocco, Mnscat and the Samoan 
Islands and to countries with which an ap- 
plicable treaty sliall be ncgotiated. 

In China and Japan (Act of July 1, 1S70), 
an appeal on the law and fact lies whcu 
the matter in disputc excceds $500 and does 
not exceed $2,500, exclusive of costs; on final 
judgment excceding $2,500, an appeal lies 
to the district court for the district of Cali- 
fornia; tliere is a likc appeal by a pcrson 
cliarged with crime. 

By treaty between the United States and 
Japan, Nov. 22, 1S94, it was provided that 
on July 17, 1899, consular jurisdiction in 
Japan should “absolutely and wlthout notice 


cease and determine.” 2 Moore, Int. Dig. 
G59. 

. By Act of March 23, 1874, the president 
may suspend the Act of June 22, 1SG0, as 
to the territory of the Sublime Porte anjl 
Egypt, or either of tliem, upon the organiza- 
tion of judicial tribuuals by the Ottoman 
Govcrnment and accept such tribunals. See 
Mixed Tkiuunals. 

In Cliina (Act of June 30, 190G), consular 
courts have thc above jurisdiction in civll 
cases where the sum or value of the prop- 
erty does not <?xceed $500, and in criminal 
cases where the punishment cannot exceed 
$100 fiue or G0 days imprisoninent; all oth- 
er jurisdiction is given by that aet to the 
“United States Court for China.” See 
Citina. The viee-consul at Shangbai (Act 
of Mareh 2, 1909j exercises such judicial 
functions in the place of the consul-general. 

The judicial system of the United States 
in Cliina was lield to be constitutional in 
Forbes v. Scanuell, 13 Cal. 242. 

By Act of June 22, 1SG0, insurrection 
against any of the countries named, aud 
murder, are punishablc vith death. Such 
cases, and also felonies, are tried before the 
minister. 

In criminal cases of legal difficulty, or 
when the consul deems that severer punish- 
ments than those specified will be required, 
he sliall summon not exceeding four citi- 
zens of the United States, and in capital 
cases not less tlian four, to sit with him in 
the trial. The consul may alone decide ciril 
cases when the damages demanded do not 
exceed $500, but if he is of opinion that any 
such eases involvc iegal perplexities, or 
such damages exceed $500, he shall call in 
two or tliree citizens of thc United States 
to sit vith him. If all agree, the judgment 
is final. If any associate differs from the 
consul, either party may appeal to the min- 
istcr, but if tbere be no appeal, the decision 
of tlie consul is final. 

The constitutional guaranty of trial by 
jury and indictment by grand jury does not 
apply to consular courts in trying offenses 
committed in a foreign country. In re 
Ross, 140 U. S. 453, 11 Sup. Ct. S97, 35 L. 
Ed. 5S1. Thc jurisdiction of home courts 
over offenses on tlie liigh seas docs not ex- 
clude tlie jurisdiction of a consular court 
if the offender is not takcn to the United 
States; id. 

C0NSULAR 0FF1CER. See Consul. 

C0NSULTATI0N. The name of a writ 
whereby a cause, being formerly removed 
by prohibition out of an inferior court into 
some of the king’s courts in Westminster, is 
rcturned thither again : for, if the judges of 
the superior court, comparing tbe proceed- 
ings with the suggestion of the party, find 
the suggestion false or not proved, and that, 
therefore, the cause was wrongfully called 
from the iuferior court, then, upon consul- 
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tation and deliberation, they decree it to be 
returned, whereupon this writ issues. Ter - 
mcs de la Lcy; 3 Bla. Com. 114. 

In French Law. The opinion of counsel 
upon a point of law submitted to them. 

CO NSU M M ATE. Complete ; finished; en- 
tire. 

A marriage is said to be consummate. A right of 
dower is inchoate when coverture and seisin concur, 
consummate upon the husband’s death. 1 Washb. 

R. P. 250, 251. A tenancy by the curtesy is initiate 
upon the birth of issue, and consummate upon the 
death of the wife. 1 Washb. R. P. 140; Watson v. 
Watson, 13 Conn. 83; Witham v. Perkins, 2 Greenl. 
(Me.) 400; 2 Bla. Com. 12S. 

A contract is said to be consummated when every- 
thing to be done in relation to making it has been 
accomplished. It is frequently of great importance 
to know when a contract has been consummated, in 
order to ascertain the rights of the parties, particu- 
larly in the contract of sale. See Delivery, where 
the subject is more fully examined. It is also some- 
times of consequence to ascertain where the con- 
summation of the contract took place, in order to 
decide by what iaw it is to be governed. See Con- 
flict of Laws; Contract; Lex Loci. 

C0NTAG10US DISEASES. Diseases 
which are capable of beiug transmitted by 
mediate or immediate contact. 

Persons sick of such disorders may re- 
main in their own houses; Boom y. City of 
Utica, 2 Barb. (N. Y.) 104; but are indict- 
able for exposing themselves in a public 
place endangering the public. See 4 M. & 

S. 73, 272. Nuisances which produce sueli 
diseases may be abated; Meeker v. Van 
Rensselaer, 15 Wend. (N. Y.) 397. See Peo- 
ple v. Townsend, 3 Hill (N. Y.) 479; Barclay 
v. Com., 25 Pa. 503, 64 Am. Dec. 715; Cald- 
well v. Bridal, 48 Ia. 15; and a right of ac- 
tion may also be had for injury done to 
health; Jarvis v. Ry. Co., 26 Mo. App. 253; 
Fow v. Roberts, 108 Pa. 489. 

A landlord is liable in damages for rent- 
ing a property knowing it to be contaminat- 
ed with an infectious disease; Snyder v. Gor- 
den, 12 N. Y. St. Rep. 556; under the police 
power, cities and towns may adopt ordinanc- 
es for the preservation and promotion of the 
health of the inhabitants; Com. v. Cutter, 
156 Mass. 52, 29 N. E. 1146; Com. v. Hub- 
ley, 172 Mass. 58, 51 N. E. 448, 42 L. R. 
A. 403, 70 Am. St. Rep. 242; Borden’s Con- 
densed Milk Co. v. Board of Health, 81 
N. J. L. 218, 80 Atl. 30. It is not uncon- 
stitutional, as a deprivation of property 
without due process of law, to pass an or- 
dinance directing a milk inspector to de- 
stroy ail milk below a certain standard of 
purity without notice to the owner; Blazier 
v. Miller, 10 Hun (N. Y.) 435; nor is an act 
unconstitutional as denying equal protection 
of the laws which gives a state board of 
health authority to prevent the landing of 
passengers and goods from a ship to a lo- 
cality infected by contagious disease; Com- 
pagnie Francaise de Navigation a Vapeur 
v. Board of Health, 186 U. S. 380, 22 Sup. 
Ct 811, 46 L. Ed. 1209, affirming 51 La. 
Ann. 645, 25 South. 591, 56 L. R. A. 795, 72 


Am. St. Rep. 45S; vaccination laws making 
vaccination of children a condition of their 
attendance in public schools are not un- 
constitutional; Viemeister v. White, 88 App. 
Div. 44, S4 N. Y. Supp. 712, afiirmed 179 
N. Y. 235, 72 N. E. 97, 70 L. R. A. 796, 103 
Am. St. Rep. S59, 1 Ann. Cas. 334. 

A state law may also prohibit the trans- 
portation of cattle from another state, ex- 
cept under certain conditious requiring a 
certificate of health of such cattle, and it 
is not an interference with interstate com- 
rnerce; Reid v. Colorado, 187 U. S. 137, 23 
Sup. Ct 92, 47 L. Ed. 10S; St. Louis S. Ry. 
Co. v. Smith, 20 Tex. Civ. App. 451, 49 S. W. 
627, affirmed Smith v. Ry. Co., 181 U. S. 
248, 21 Sup. Ct. 603, 45 L. Ed. 847; and so 
with regard to sheep; State v. Rasmussen, 
7 Idaho 1, 59 Pac. 933, 52 L. R. A. 78, 97 
Am. St. Rep. 234, affirmed in Rasmussen 
v. Idaho, 181 U. S. 198, 21 Sup. Ct. 594, 45 
L. Ed. S20. Sleeping car companies may 
exclude from their cars insane persons and 
persons afflicted with contagious or infec- 
tious diseases; Pullman Car Co. v. Krauss, 
145 Ala. 395, 40 South. 398, 4 L. R. A. (N. 
S.) 103, 8 Ann. Cas. 218. 

See Health. 

C0NTANG0. A double bargain, consist- 
of a sale for cash of stock previously bought 
which the broker does not wish to carry, 
and a repurchase for the re-settlement two 
weeks ahead of the same stock at the same 
price as at the sale plus interest accrued up 
to the date of that settlement. The rate of 
interest is called a “contango” and eontango 
days are the two days during the settlement 
when these arrangements are in effect. 

CONTEK (L. Fr.). A contest, dispute, 
disturbance, opposition. Britt. c. 42. 

CONTEMPLATION OF BANKRUPTCY. 

An intention or expectation of breaking up 
business or applying to be decreed a bank- 
rupt. Atkinson v. Bank, Crabbe 529, Fed. 
Cas. No. 609; 5 B. & Ad. 289; 4 Bing. 20; 
McLean v. Bank, 3 McLean 587, Fed. Cas. 
No. S,SSS. 

Contemplation of a state of bankruptey 
or a known insolvency and inability to carry 
on business, and a stoppage of business. 
Story, J., Hutchins v. Taylor, 5 Law Rep. 
295, 299, Fed. Cas. No. 6,953. See Everett 
v. Stone, 3 Sto. 446, Fed. Cas. No. 4,577. 

Something more is meant by the phrase 
than the expectation of insolvency; it in- 
cludes the making provision against the re- 
sults of it; Buckingham v. McLean, 13 How. 
(U. S.) 151, 14 L. Ed. 91; Heroy v. Kerr, 8 
Bosw. (N. Y.) 194. See Rison v. Knapp, 1 
Dill. 186, Fed. Cas. No. 11,861; Martin v. 
Toof, 1 Dill. 203, Fed. Cas. No. 9,167. 

A conveyance or sale of property made in 
contemplation of bankruptcy is fraudulent 
and void; 2 Bla. Com. 2S5. 

C0NTEMPLATI0N 0F INS0LVENCY. 

This term means something more than ex- 
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pectation of its occurrence; it must include 
provision against its results so far as the 
transferee is concerned, and that can only 
be where he is already a creditor and the 
object is to tâke his debt out of the equal 
ratable distribution of the assets of tlie com- 
pany wheu insolvent. Heroy v. Kerr, 21 
IIow. Pr. Hep. (N. Y.) 400. 

CONTEMPT. A wilful disregard or diso- 
bedience of a public authority. 

By the eonstitution of the United States, 
each house of cougress may determine the 
rules of its proceedings, punish its members 
for disorderly behavior, and, with the con- 
currence of two-thirds, expel a member. 
The same provision is suhstantially contain- 
ed in the constitutions of the several states. 

The power to make rules carries that of 
enforcing them, and to attach persons who 
violate them and punish them for contcmpts; 

I Kent 2'*G; State v. Matthews, 37 N. II. 
450; 14 East 1. But see 4 Moore, P. C. 63; 

II id. 347. This power of punishing for 
contempts is confined to punishinent during 
the session of the legislature, and cannot 
extend beyond it; Anderson v. Dunn, 6 
Wheat. (U. S.) 204, 230, 231, 5 L. Ed. 242; 
Rap. Contempt 2; and it soems this power 
cannot be exerted beyond imprisonment. It 
is oftcn regulated by statute; U. S. R. S. 
§§ 101-103. The arrest of the offending 
party is made by the sergeant-at-arms, act- 
ing by virtue of the speaker's warrant, both 
in Eugland and tbe United States; Anderson 
v. Dunn, 6 Wheat. (U. S.) 204, 5 L. Ed. 
242; 10 Q. B. 350. The power of congress 
to punish for contempt must be found in 
some express grant in the constitution or 
be found necessary to carry into effect such 
powcrs as are there granted; Kilbourn v. 
Thompson, 103 U. S. 160, 26 L. Ed. 377; U. 
S. v. Lee, 106 U. S. 220, 1 Sup. Ct. 240, 27 
L. Ed. 171. See Congress. 

Courts of justice have an inherent power 
to punish all persons for contempt of their 
rules aud orders, for disohedience of their 
process, and for di*turbing them in their 
proceedings; S Co. 3S &; State v. Matthews, 
37 N. II. 450: State v. Morrill. 16 Ark. 3S4 ; 
Ex parte Walker, 25 Ala. Sl; Ex parte 
Adams, 25 Miss. SS3, 50 Am. Dec. 234; Clark 
v. People, Breese (111.) 340, 12 Am. Dec. 17S; 
Ex parte Terry, 12S U. S. 2S0, 9 Sup. Ct. 
77, 32 L. Ed. 405; Bessette v. W. B. Conkey 
Co., 104 U. S. 324, 24 Sup. Ct. 665, 4S L. 
Ed. 007; Kregel v. Bartling, 23 Neb. S18, 
37 N. W. 66S; Matter of Moore, 63 N. C. 
397; Feople v. Wilson. 64 111. 105, 16 Am. 
Rep. 52S; Ex parte Wright, 65 Iud. 50S. 
See In re Savin, 131 U. S. 267. 0 Sup. Ct. 600, 
33 L. Ed. 150; Respubliea v. Oswald, 1 Dall. 
(U. S.) 310, 1 L. Ed. 155; it is said that tlie 
legislature cannot restriet the power; Ex 
parte McCown, 130 N. C. 05, 51 S. E. 057, 2 
L. R. A. (N. S.) 603. A court may commit 
for a period reaching beyond the term at 
which the contempt ls committed; Ex parte 


Maulsby, 13 Md. 642. The punlshment 
should not be by plecemeal, but must be 
entire and final; O’Rourke v. Cleveland, 49 
N. J. Eq. 577, 25 Atl. 367, 31 Am. St Rep. 
719. 

Contempts of court are of two kinds: such 
as are coinmitted in the presence of the 
court, and whicli interrupt its proceedings, 
whicli may be summarily puuisbed by order 
of the presiding judge; and constructive 
contempts, arising from a refusal to comply 
with an order of court; Androscoggin & K. 

R. Co. v. R. Co., 49 Me. 302. In the court 
of chancery the fallure or refusal to perform 
an order or decree is a contempt, and the 
enforcemeut of such orders and decrees is 
by attachment. For an exhaustive discus- 
sion of the practice in such cases, see note 
to State v. Livingston, 4 Del. Ch. 265. 

A prosecution for contempt of court in 
order to compel obedience to an order made 
iu a chancery proceeding is a civil action; 
Leopold v. People, 140 111. 552, 30 N. E. 348. 

The punishment is summary and goneral- 
ly immediate in contempts committed in 
facic curicc , and no process or evidence Is 
neccssary; In re Noonan, 47 Kan. 771, 28 
Pac. 1104; 2 L. R. II. L. 361; Middlebrook 
v. State, 43 Conn. 257, 21 Am. Rep. 650; 
and a party in contempt cnnnot be heard 
except to purge himself; Gross v. Clark, 
S7 N. Y. 272. 

In some states, as In Pennsylvania, the 
power to punish for contompts is restricted 
to offences committed by the oflicers of the 
court, or in its presence, or In disobedience 
of its mandates, orders, or rules; but no one 
is guilty of a contempt for any publication 
made or act done out of court which is not 
in violation of such lawful rules or ordcrs 
or in disobedience of its process. By Act 
of Congress, March 2, 1S31, the power in 
the federal courts to puuish for contempt 
has been limited. Whether it can be helil 
to limit the authority of the Supreme Court, 
which derives its existence and powcrs from 
the constitution, may perhaps be a matter 
of doubt. The power of the circuit and 
district courts can only be exercised to en- 
sure order and decorum in their presence, 
to secure faithfulness on the part of their 
officers in their official transactions, and to 
enforce obedience to their lawful orders, 
judgments, and processes ; Atwell v. U. S., 
162 Fed. 07, S0 C. C. A. 07, 17 L. R. A. (N. 

S. ) 1040, 15 Ann. Cas. 253, wbere it was held 
a graiul juror was not gullty of contempt for 
violating his oath to keep the couusel of 
the United States. See Oswald's Case, 4 
Lloyd’s Dehates 141. If a newspaper article 
is pcr se lihellous, nmking a direet charge 
against court or jury, or admitting of but 
one reasonable eonstruction and requiring no 
innuendo to apply its meaning to the eourt, 
then the publisher cannot escape by deuying 
under oath that he intended the plaln mean- 
ing which the language used conveys; Allen 
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v. State, 131 Ind. 500, 30 N. E. 1003. The 
question of contenipt depends upon the act 
and not the intention of the party; 22 W. 
R. 39S; Wartinan v. Wartman, Taney 362, 
Fed. Cas. No. 17,210; 3 Burr. 1329; 3 C. B. 
745. A publication in a newspaper, read by 
the jurors and attendants of the court, 
which has a tendency to interfere with the 
unbiased administration of the laws in pend- 
ing cases, may be a eontempt; State v. 
Judge of Civil District Court, 45 La. Ann. 
1250, 14 South. 310, 40 Am. St. Rep. 2S2. 

The jurisdiction prescribed by congress 
for federal courts gives no power to punish 
a newspaper publisiher for contempt for 
criticising the conduct and integrity of tlie 
court; Cuyler v. R. Co., 131 Fed. 95; ordi- 
narily, however, newspapers can be so pun- 
ished; where a statement of facts are pub- 
lished which tend to infiuence a jury in a 
pending trial and such facts could'not have 
been shown in evidence, such publieation is 
a contempt; Telegram Newspaper Co. v. 
Com., 172 Mass. 294, 52 N. E. 445, 44 L. R. 
A. 159, 70 Am. St. Rep. 280; where a news- 
paper article tends to prejudice the fair 
trial of a person who has been accused but 
has not yet been committed, it is a con- 
tempt; 67 J. P. 421; even an unintentional 
mis-statement of the conclusion reached by 
the court is a contempt; In re Providence 
Journal Co., 28 R. I. 489, 68 Atl. 428, 17 
‘L. R. A. (N. S.) 582, 125 Am. St. Rep. 755. 
Contempt is not the proper remedy against 
one who publishes a newspaper article re- 
flecting on the conduct of a judge in the 
performance of his ministerial duties, the 
keeping of accounts, fees, etc.; Hamma v. 
People, 42 Colo. 401, 94 Pac. 326, 15 L. R. 
A. (N. S.) 621, 15 Ann. Cas. 655. It is a 
contempt to publish any account, however 
meagre, and whether accurate or iuaccu- 
rate, of proceedings heard in camera; [1894] 
3 Ch. 193. 

Criticism of the manner in which trials 
are conducted cannot be punished unless it 
refers to some particular case pending be- 
fore the court; Ex parte Green, 46 Tex. Cr. 
App. 576, 81 S. W. 723, 66 L. R. A. 727, 108 
Am. St. Rep. 1035. 

There may be contempt of court by scan- 
dalizing the court itself; by abusing parties 
concerned in eauses; by prejudicing man- 
kind against persons before the cause is 
heard; 2 Atk. 471; but fair criticism on the 
proeeedings of a court when the case is 
over, can seldom be contempt of court; 
[1889] A. C. 549. There is no sedition in 
just criticism on the administration of the 
law, but it must be without malignity and 
not attribute corrupt and malicious motives; 
11 Cox 49. 

A statement in a petition for re-hearing 
that the court’s ruling is all wrong and 
written for political reasons is a contempt; 
In re Chartz, 29 Nev. 110, 85 Pac. 352, 5 L. 
R. A. (N. S.) 916, 124 Am. St Rep. 915; but 


not to file a motion suggesting the disquali- 
fication of the judge on the ground that he 
is related to partics having an interest in 
the suit; Johnsun v. State, 87 Ark. 45, 112 
S. W. 143, 18 L. R. A. (N. S.) 619, 15 Ann. 
Cas. 531. For a case holding in contempt 
a trial judge who had grossly attacked in 
print an appellate court who had twice re- 
versed his judgment in a trial for rape, see 
In re Fite, 11 Ga. App. 665, 76 S. E. 39*7. 

A federal court may punish for contempt 
one who interferes with a receiver in bank- 
ruptcy appointed by it; In re Wilk, 155 Fed. 
943; and contempts committed before its 
referee; United States v. Tom Wah, 160 
Fed. 207; one accused of contempt is not 
entitled to a jury trial; In re Fellerman, 149 
Fed. 244; O’Flynn v. State, 89 Miss. 850, 43 
South. 82, 9 L. R. A. (N. S.) 1119, 119 Am. 
St. Rep. 727, 11 Ann. Cas. 530; a denial on 
oath of having committed a contempt raises 
an issue of fact for trial; Emery v. State, 
7S Neb. 547, 111 N. W. 374, 9 L. R. A. (N. S.) 
1124; either a municipal or business corpo- 
ration may be fined for contempt where its 
officers and servants have violated an in- 
junction; Marson v. City of Rochester, 112 
App. Div. 51, 97 N. Y. Supp. SSl; Franklin 
Union No. 4 v. People, 220 111. 355, 77 N. E. 
176, 4 L. R. A. (N. S.) 1001, 110 Am. St. 
Rep. 248. A defendant in a divorce pro- 
ceeding who refused to pay alimony may be 
punished by having his answer stricken from 
the record; Bennett v. Bennett, 15 Okl. 286, 
81 Pac. 632, 70 L. R. A. 864. 

One cannot be guilty of contempt in refus- 
ing to obey an order which the court has no 
power to make; McHenry v. State, 91 INIiss. 
562, 44 South. 831, 16 L. R. A. (N. S.) 1062; 
Ex parte Young, 209 U. S. 123, 28 Sup. CL 
441, 52 L. Ed. 714, 13 L. R. A. (N. S.) 932, 
14 Ann. Cas. 764. A decree for the payment 
of money may be enforced by contempt pro- 
ceedings; it is not imprisonment for debt; 
Jastram v. McAuslan, 29 R. I. 390, 71 Atl. 
454, 17 Ann. Cas. 320. A decree that a trus- 
tee pay over a specifiecÊ sum in trust funds 
is enforceable by execution but not by con- 
tempt; Mast v. Washtenaw Circuit Judge, 
154 Mich. 485, 117 N. W. 1052. An unsuc- 
cessful attempt to induce a third person to 
influence a jury does not constitute a con- 
tempt; U. S. v. Carroll, 147 Fed. 947; an 
assault committed on an attorney in a case 
by persons interested in the party opposed 
to him is a contempt, although committed 
outside the court room; U. S. v. Barrett, 1S7 
Fed. 378; and so where proceedings in a 
criminal case are ordered to be stayed, and 
a mob, with knowledge of such order, takes 
the prisoner from jail and hangs him; U. 
S. v. Shipp, 203 U. S. 563, 27 Sup. Ct. 165, 
51 L. Ed. 319, 8 Ann. Cas. 265; id. y 214 U. S. 
387, 29 Sup. Ct. 637, 53 L. Ed. 1041; a court 
may punish an attorney for contempt for 
wilfully absenting himself in a criminal 
case; In re Clark, 126 Mo. App. 391, 103 S. 
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W. 1105; In re McHugh, 152 Mich. 505, 110 
N. W. 450; In rc Clark, 20S Mo. 121, 10G S. 
W. 090, 15 L. R. A. (X. S.) 3S0. 

The power of inferior courts to punish for 
contempt is usually rcstricted to contempts 
corumitted in the prcsence of the court; 3 
Steph. Com. 342, n. 0; L. R. 8 Q. B. 134. A 
justice of tlie pcuce cannot punisli con- 
tempts, even committed before him, by sum- 
mary proceedings; Albright v. Lapp, 2G Pa. 
90, G7 Am. Dec. 402; nor a committing magis- 
trate for refusal to obey a subpteua; Farn- 
ham v. Coliuan, 10 S. D. 342, 103 N. W. 1G1, 
1 L. R. A. (N. S.) 1135, 117 Am. St. Rep. 
944, 9 Ann. Cas. 314. 

It is said that it belongs exclusively to 
the court offeiuled to judge of contcmpts; 
State v. Matthews, 37 N. H. 450; State v. 
McKinnon, 8 Or. 4S7; In re Pryor, 1S Kan. 
72, 2G Am. Rep. 752; In re Wiiliamson, 2C 
Pa. 0, 67 Am. Dec. 374; State v. Anderson, 
40 Ia. 207; and no otlier court or judge can 
or ought to undertake, in a collateral way, to 
question or review an adjudication of a 
contempt made by another competent juris- 
diction; 14 East 1; Gist v. Bowrnan, 2 Bay 
(S. C.) 1S2; State v. Tipton, 1 Blackf. (Ind.) 
1GG; State v. White, T. U. P. Charlt (Ga.) 
13G; Cossart v. State, 14 Ark. 53S; Bunch 
v. State, id. 544; Lockwood v. State, 1 Ind. 
161; Yates v. People, G Johns. (N. Y.) 337; 
Anderson v. Dunn, 6 Wheat. (U. S.) 204, 5 
L. Ed. 242; People v. Owens, S Utah 20, 2S 
Pac. S71; Seventv-Six Land & Water Co. v. 
Superior Court, 03 Cal. 139, 2S Pac. 813. 
But it has been repeatedly held that a court 
of superior jurisdiction may review the de- 
cision of one of inferior jurisdiction on a 
matter of contempt; Com. v. Newton, 1 
Grant, Cas. (Pa.) 453; Ex parte Rowe, 7 
Cal. 1S1; Baltimore & O. R. Co. v. City of 
Wheeling, 13 Gratt. (Va.) 40; Patton v. 
Harris, 15 B. Mon. (Ky.) G07; though not on 
habcas corpus; Jordan v. State, 14 Tcx. 43G; 
see Ex parte Smith, 53 Cal. 204; Shattuck v. 
State, 51 Miss. 50, 24 Am. Rcp. G24; see 
Tolman v. Jones, 114 111. 147, 28 N. E. 4G4. 
It skould be by direct order of the court; 
Geisse v. Beall, 5 Wis. 227. A proceeding 
for contempt is regarded as a distinct and 
indcpendent suit; 22 E. L. & Eq. 150; Ex 
parte Langdon, 25 Vt. GS0; Lyon v. Lyon, 
21 Conn. 185; and irregularities in the pro- 
ceedings are immaterial where the resnlt is 
a sullicient purging of the contempt and a 
conscquent discliarge of tbe rule; Martin 
v. Burgwyn, S8 Ga. 7$, 13 S. E. 958. 

Thougk the same act constitutc botlr a 
contempt and a crime, the contempt may be 
tried and punished by the court; U. S. v. 
Debs, 64 Fed. 724; atlirmed by the supreme 
court, which keld that it was competent to 
invoke the jurisdiction of the courts to re- 
move or restrain obstructions to interstate 
commerce or the mails, tkougk the acts were 
criminal in themselves, an injunction haviug 
beeu served, the circuit court had authority 


to Inqulre whether its orders had been dis- 
obeyed, and finding that they had been, to 
enter tlie order uf punishment, aud its flnd- 
ings as to the act of disobedience are not 
open to review on habcas curpus in the su- 
preme court or any other; In re Del s, 15v> 
U. S. 5G4, 15 Sup. Ct. 000, 30 L. Ed. 1002. 

Proceedings for contempt are of two 
classes, criminal or punitive, and civil or 
remedial. The former vindicates the dig- 
uity of the courts, the latter protects, pre- 
serves, and enforces the rights of private 
parties and compels obedience to orders, 
judgments and decrees made to enforce 
such rights: Wasserman v. United States, 
1G1 Fed. 722, SS C. C. A. 5S2; Garrigan v. 
U. S., 1G3 Fed. 1G, S0 C. C. A. 404, 23 L. R. 
A. (N. S.) 1205; when contempt proceedings 
are brougkt to enforce a civil rigkt, the 
constitutional provision that no person sboll 
be compelled to be a witness against liim- 
self does not apply, since it is not a criminal 
proceediug; Patterson v. District Council, 31 
Pa. Super. Ct. 112. 

Every membcr of the public “is bound to 
observe the restrictions of an iujunction, 
when known, to the extent that he must not 
aid and abet its violation by otliers,” nor ob- 
struct tlie administration of justice; the 
power of the court to proceed against one so 
offending is iuherent and indisputable; Gar- 
rigau v. U. S., 163 Fed. 1G. S0 C. C. A. 404, 
23 L. R. A. (N. S.) 1205, citing [1S97] L. R. 
1 Ch. 545; In re Reese, 107 Fed. 042, 47 C. 
C. A. S7. There is an elementary distinction 
between disobedience of an injunction by 
parties and privies, and tbe conduct of otli- 
ers in contcmpt of the commands of the 
courts; Garrigan v. U. S., 1G3 Fed. 16, $9 
C. C. A. 494, 23 L. R. A. (N. S.) 1205. Ac- 
tual notice will rcnder one not a party guilty 
of coutempt in violatiug an injunction; it is 
uot necessary tliat he skould have been 
served with a copy of the injunction decree 
or the writ; In re Lennon, 1GG U. S. 54S, 17 
Sup. Ct. G5S, 41 L. Ed. 1110; Aldinger v. 
Pugh, 132 N. Y. 403, 30 N. E. 745. But pub- 
lication in newspapers and the posting upon 
wagons of a tcaming company of an injunc- 
tion order forbidding interference witb its 
teams, are not enougk to charge with knowl- 
edge thereof one not a party to the procced- 
ings who assists in a riot in which tlie 
teams are intcrfered witli, sueh person dc- 
nying knowledge and having a presumption 
of innoceiice in his favor; Garrigan v. U. 
S., 1G3 Fed. 1G, S0 C. C. A. 401, 23 L. IL A. 
(N. S.) 1205. But mere readiug and giving 
to one not a party a eopy of tlie decree con- 
stitutes suflicieut uotice as a basis for con- 
tempt proceodings; Fowler v. Beckman, GG 
N. II. 424, 30 Atl. 1117. 

Proceedings for contempt against one not 
a party to the cause, for disobcdience of an 
injunction, are criminal in their nature, and 
the accused is entitlcd to the presumption of 
innocence; they are reviewable by writ of 
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error; Garrigan v. U. S., 1G3 Fed. 16, 89 G. 
C. A. 494, 23 E. R. A. (N. S.) 1295, citing Bes- 
sette v. W. B. Conkey Co., 194 U. S. 324, 24 
Sup. Ct. G65, 48 L. Ed. 997; In re Ckristensen 
Engineering Co., 194 U. S. 45S, 24 Sup. Ct. 
729, 48 L. Ed. 1072. 

A proceeding instituted by an aggrieved 
party to punisk tke otker party for contempt 
for aöirmatively violating an injunction in 
tke same action in wkick tke injunction was 
issued, and praying for damages and costs, is 
a civil proceeding in contempt df whick tke 
only punishment is by fine, measured by tke 
pecuniary injury sustained. If tke main suit 
is discontinued, tke contempt proceedings fall 
witk it, but in suck case tke court may in- 
stitute proceedings to vindicate its autkor- 
ity; Gompers v. Range Co., 221 U. S. 41S, 31 
Sup. Ct. 492, 55 L. Ed. 797, 34 L. K. A. (N. 
S.) 874. 

For a contempt out of the view and hear- 
ing of the court, tke offending party will be 
allowed to auswer and offer evidence in de- 
fence of tke ckarge; Ilokenadel v. Steele, 
237 111. 229, S6 N. E. 717. At common law 
tke sworn answer of one charged with con- 
tempt was conclusive and disc-karged tke con- 
tempt; Coleman v. State, 121 Tenn. 1, 113 
S. W. 1045; Baird v. People, 134 111. App. 
433. 

Wkere a defendant violates an injunction 
pending an appeal, the appellate court is the 
proper tribunal to punish the contempt; Me- 
nuez v. Candy Co., 77 Okio 3S6, 83 N. E. S2, 
11 Ann. Cas. 1037; an order punishing con- 
tempt, made in the progress of a case not 
criminal, is interlocutory and can only be 
reviewed on appeal from final decree; Doyle 
v. Guarantee & Acc. Co., 204 U. S. 599, 27 
Sup. Ct. 313, 51 L. Ed. 641; In re Christen- 
sen Engineering Co., 194 U. S. 458, 24 Sup. 
Ct. 729, 48 L. Ed. 1072. 

See 20 Am. Law Reg. N. S. 81, where the 
subject is treated at length; Rapalje, Con- 
tempt; Judge. 

As to proceedings to compel payment of 
alimony, see Staples v. Staples, S7 Wis. 592, 
58 N. W. 1036, 24 L. R. A. 433. 

CONTEMPTIBILITER (L. Lat contemp- 
tuously). In Old English Law. Contempt, 
contempts. Fleta, lib. 2, c. G0, § 35. 

CONTENEMENTUM. See Wainagium ; 

CONTENTMENT. 

C0NTENT10US J U RISD ICTI 0 N. In Ec- 

clesiastical Law. That which exists in cases 
where tkere is an action or judicial process 
and matter in dispute is to be heard and 
determined between party and party. It is 
to be distinguished from voluntary jurisdic- 
tion, whick exists in cases of taking probate 
of wills, granting letters of administration, 
and tke like. 3 Bla. Com. 6G. 

CONTENTMENT (or, more properly, con- 
tenement; L. Lat. eontenementum). A man’s 
countenance or credit, wkick he kas togetker 


i, and by reason of, kis freehold; or that 
wkick is necessary for tke support and main- 
tenance of men, agreeably to tkeir several 
qualities or states of life. Cowell; 4 Bla. 
Com. 379. 

C0NTENTS. Tke contents of a note are 
tke sum it shows to be due; Sere v. Pitot, 

6 Cra. (U. S.) 332, 3 L. Ed. 240; Corbin v. 
Black Hawk County, 105 U. S. 659, 26 L. Ed. 
1136; of a ckose in action are tke rigkts 
created by it; id. 

C0NTENTS AND N 0T-C0 NTENTS. Tke 

“contents” arq tkose who, in the house of 
lords, express assent to a bill; tke “not-” or 
“non-contents,” dissent. May, P. L. c. 12, 357. 

C0NTENTS UNKN0WN. A pkrase con- 
tained in a bill of lading, denoting tkat tke 
goods are skipped in apparently good condi- 
tion. Clark v. Barnwell, 12 How. (U. S.) 273, 
13 L. Ed. 9S5. 

C0NTESTATI0 LITIS. In Civil Law. 

Tke statement and answer of tke plaintilf 
and defendant, thus bringing tke case before 
tke judge, conducted usually in the presence 
of witnesses. Calvinus, Lex. 

This sense is retained in the canon law. 1 Kaufm. 
Mackeldey, C. L. 205. A cause is said to be contestata 
when fne judge begins to hear the cause after an 
account of the claims, given not through pleadings, 
but by statement of the plaintiff and answer of the 
defendant. Calvinus, Lex. 

In Old English Law. Coming to an issue; 
the issue so produced. Stepk. Pl. App. n. 39; 
Crabb, Hist. 216. 

CONTESTED ELECTI0N. This phrase 
has no technical or legally defiued meaning. 
An election may be said to be contested 
whenever an objection is formally urged 
against it, w r hich, if found to be true in fact, 
would invalidate it This must be true both 
as to objection founded upon some consti- 
tutional provision, as well as upon any mere 
statutory enactment; Robertson v. State, 
109 Ind. 116, 10 N. E. 5S2, 643. 

CCNTEXT. Those parts of a writing 
wkich precede and follow a phrase or pas- 
sage in question; the connection. 

It ls a general principle of legal interpretation 
that a passage or phrase is not to be undeTstood ab- 
solutely as if it stood by itself, but is to be read in 
the light of the context, i. e. in its connection with 
the general composition of the instrument. The 
rule is frequently stated to be that where there is 
any o bscurity in a passage the context is to be con- 
sidered; but the true rule is much broader. It is 
always proper to look at the context in the applica- 
tion of the most ambiguous expression. Thus, if on 
a sale of goods the vendor should give a written re- 
ceipt acknowledging payment of the price, and con- 
taining, also, a promise not to deliver the goods, the 
word “nof' would be rejected by the court, because 
it is repugnant to the context. It not unfrequently 
happens that two provisions of an instrument are 
conflicting: each is then the context of the other, 
and they are to be taken together and so understood 
as to harmonize with each other so far as may be, 
and to carry out the general intent of the instru- 
ment. In the context of a will, that which follows 
controls that which precedes; and the same rule 
has been asserted with reference to statutes. See 
Construction; Interpretation; Statutes. 
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CONTIGUOUS. In close proximity, in ac- 
tual close contact. Arkell v. Ins. Co., G9 N. 

Y. 191, 25 Am. Iicp. 1GS; as, contiguous pro- 
prictors are tliose whose lauds actually touch. 
Vicinal are not necessarily contiguous pro- 
prietors; Iiaxedale v. Seip, 32 La. Ann. 435. 

In an ordinance relating to excavations 
and tlie preservation of contiguous struc- 
turcs, it contemplates nearness of a struc- 
ture, but with intervcning space; Ilaxtcr v. 
Realty Co., 12S App. Div. 79, 112 N. Y. Supp. 
455. 

CONTINGENCY. The quality of being 
contingent or casual; tlie possibility of com- 
ing to pass; an event which may occur. 
Webster. 

It is a fortuitons event which comcs with- 
out desigu, foresight, or expectation. l’eo- 
ple v. Village of Yonkers, 39 Barb. (N. Y.) 
272. 

CONTINGENCY WITH DOUBLE AS- 
PECT. If there are rcmainders so limited 
that the second is a substitute for the first 
in case it should fail, and not in derogation 
of it, the remainder is said to be in a eon- 
tingency with double aspect Fearne, ltem. 
373; 1 Steph. Com. 32S. 

CONTINGENT. When applied to a use, 
remainder, devise, be<iuest, or other legal 
right or interest, it means that no present 
interest exists, and that whether such inter- 
est or right ever will exist, depends upon a 
future uncertain event The legal defiuition 
of the word concurs with its ordinary ac- 
ceptation in showing that the tcrm contin- 
gent implies a possibility; Jemison v. Blow- 
ers, 5 Barb. (N. Y.) G92. 

CONTINGENT DAMAGES. Those given 
where 'the issues upon counts to which no 
dcmurrer has been filed are tried, before de- 
murrer to one or more counts in the same 
declaration has been decided. 1 Stra. 431. 

Inaccurately used to describe consequen- 
tial damages, q. v. 

CONTINGENT ESTATE. A contingent 
estate depends for its efifect upon an event 
which may or may not happen: as, an estate 
limited to a person not in essc, or not yet 
born. Crabb, K. P. § 94G. 

CONTINGENT FEES. See CiiAMrERTY. 

CONTINGENT INTEREST IN PERSON- 
AL PROPERTY. It may be defined as a fu- 
ture interest not transmissible to the repre- 
sentatives of the party entitled thercto, in 
case he dies before it vcsts in possession. 
Thus, if a testator leaves the income of a 
fund to his wife for lifc, and the capital of 
the fund to be distributed among such of 
his cliildren as shall be living at her dcath, 
the interest of eacli child during the widow's 
lifetime is contingcnt , and in case of his 
death is not transmissible to his representa- 
tives. Moz. & W. Law Dict. 

CONTINGENT LEGACY. A legacy made 


dependent upon some uncertain event 1 
Kop. Leg. 50G. Beac-h, Wills 40G. 

A legacy wliich has uot vested. Wms. Ex. 
1229. 

CONTINGENT REMAINDER. An estate 
in remainder which is limite<l to take eiTect 
either to a dubious and uneertain person, or 
upou a dubious and uncertain ev<*nt, by 
which no present or particular interest pass- 
es to the remaindennan, so that the partic- 
ular estate may chance to be determiued and 
the remainder never take effect. 2 Bla. Com. 
109. 

A remainder limited so as to depend upon 
an event or condition which may never hap- 
pen or be performed, or which may not hap* 
pen or be performed till after thc determina- 
tion of the preceding estate. I'earne, Cont. 
Item. 3; 2 Washb. K. 1\ 224. See L’Etour- 
lieau v. Henquenet, S9 Mich. 42S, 50 N. W. 
1077, 2S Am. St. Kep. 310; Maguire v. Moore, 
IOS Mo. 2G7, 1S S. W. S97; 1‘eirce v. llub- 
bard, 152 Pa. 1S, 25 Atl. 231; [1802] 1 Q. B. 
1S4; Kemaindeb; 30 Ilarv. L. Kev. 192; 
Dawson v. Lancaster, 2S I’a. Co. Ct. K. G57 ; 
Fisher v. Wagner, 109 Md. 243, 71 Atl. 999, 
21 L. R. A. (N. S.) 121. 

CONTINGENT USE. A use limited in a 
deed or conveyance of land which may or may 
not happen to vest, according to the contin- 
gency expressed in the limitation of such use. 

Such a use as by possibility may happen 
in possession, reversion, or remainder. 1 Co. 
121; Com. Dig. Uscs (K, G). A use limited 
to take efifcct upon the happeuing of some 
future contingent event; as, where lands are 
eonvcyed to the use of A and B after a mar- 
riage had between them. 2 Bla. Com. 334. 

A contingent remainder liiuited by way of 
uses. Sugd. Uses 175. See 4 Keut 237. 

CONTINUAL CLAIM. A formal claim 
made once a year to lands or tenements of 
which we cannot, without danger, attempt to 
take possessiou. It had the same effect as 
a legal entry, and thus savcd the right of 
entry to the heir. Cowell; 2 Bla. Com. 31G ; 
3 id. 175. This effect of a continual claiin is 
abolished by stat. 3 & 4 Will. IV. c. 27, § 11. 
1 Steph. Coiu. 509. 

C0NTINUANCE. The adjournment of a 
causc from one day to another of the same 
or a subsequent term. 

Thc postponement of the trial of a cause. 

In the ancleut practice, continuauces were eutered 
upon the record, aud a variety of forms adapted to 
the different stages of the suit were in use. See 1 
Chit. Pi. 455; 3 Bia. Com. 316. The object of the 
coutinuance was to sccure the further attendance 
of the defendant, who having once attended couid 
not be rcquired to attend again, uuiess a day was 
flxed. The entry of continuance became at the 
time mere matter of form, and is now discontinued 
in England and most of the states of the United 
States. 

Before the declaration, continuance is Dy dies 
datus prcce partium ; after thc declaration, and be- 
fore issue joined, hy imparlance ; after issue joined, 
and before verdict, by vicc-comes non misit breve; 
and after verdict or demurrer, by curia advisare 
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vult. 1 Chlt. Pl. 455, 749; Bac. Abr. Pleas (P), Trial 
(H); Com. Dig. Pleader (V); Steph. PI. 64. In its 
modern use the word has the second of the two 
meanings given above. 

Among tbe causes for granting a continu- 
ance are übseucG of a tnütcrial witncssj 
Steinmetz v. Currie, 1 Dall. (U. S.) 270, 1 L. 
Ed. 132; Iligginbotham v. Chamberlayne, 4 
Munf. (Va.) 547; Eads v. State, 20 Tex. App. 
G9, 9 S. W. 6S; Carter v. Wharton, S2 Va. 
264; but he must have been subpcenaed ; Bone 
v. Hiilen, 1 Mill, Const. (S. C.) 19S; Parker 
v. Leman, 10 Tex. 11G; Wright v. State, 18 
Ga. 3S3; in many states the opposite party 
may prevent it by admitting that certain facts 
would be proved by such witness; Smith v. 
Creason’s Ex’rs, 5 Dana (Ky.) 298, 30 Am. 
Dec. 6SS; Willis v. People, 1 Scam. (111.) 399; 
Dominges v. State, 7 Smedes & M. (Miss.) 
475, 45 Am. Dec. 315; Nave v. Horton, 9 Ind. 
563; Keith v. Knoche, 43 111. App. 161; State 
v. Hatfield, 72 Mo. 51S; and the party ask- 
ing delay is usually required to make affi- 
davit as to the facts on which he grounds liis 
request; Rhea v. State, 10 Yerg. (Tenn.) 25S; 
Vickers v. Hill, 1 Scam. (111.) 307; Phillips 
v. Reardon, 7 Ark. 256; People v. Baker, 1 
Cal. 403; Smith v. Barker, 3 Day (Conn.) 
2S0, Fed. Cas. No. 13,012; Ralston v. Loth- 
ain, 18 Ind. 303; and, in some states, as to 
what he expects to prove by the witncss; 
Nash v. Upper Appomattox Co., 5 Gratt. (Va.) 
332; Bailey v. Hardy, 12 111. 459; Sledman 
v. Hamilton, 4 McLean 538, Fed. Cas. No. 
13,343; Merchant v. Bowyer, 3 Tex. Civ. 
App. 367, 22 S. W. 763; if the opposing coun- 
sel stipulates that the witness, if called, 
would so testify, a continuance is refused. 
In other states, an examination is made by 
the court; Harris v. Harris, 2 Leigh (Va.) 
5S4; Irroy v. Nathan, 4 E. D. Sm. (N. Y.) 
68; as to what diligence was used to procure 
his presence; St. Louis & K. C. R. Co. v. 
Olive, 40 111. App. 82; Weeks v. State, 31 
Miss. 490; Fiott v. Com., 12 Gratt. (Va.) 564; 
and it is error to grant a continuance on 
oral statement of counsel; Whaley v. King, 
92 Cal. 431, 28 Pac. 579; the court is not 
bound to grant it where it is altogether con- 
jectural whether the. witnesses are alive, an d 
if so where they reside or if their evidence 
can be procured; Lowenstein v. Greve, 50 
Minn. 383, 52 N. W. 964; or to examine a 
witness not summoned; Soper v. Manning, 
158 Mass. 381, 33 N. E. 516; inability to ob - 
tain the evidence of a witness out of the 
state in season for trial, in some cases; U. 
S. v. Duane, 1 Wall. Sr. 5, Fed. Cas. No. 14,- 
996; Marsh v. Hulbert, 4 McLean 364, Fed. 
Cas. No. 9,116; filing amendments to the 
pleadings which introduce ncw matter of 
substance; Tourtelot v. Tourtelot, 4 Mass. 
506; Jones v. Talbot, 4 Mo. 279; Taylor v. 
Heffner, 4 Blackf. (Ind.) 387; filing a bill 
of discovery in chancery in some cases; 
Ridgely v. Campbell, 1 Har. & J. (Md.) 452; 
Hurst y. Hurst, 3 DaU. (Pa.) 512, Fed. Cas. 


No. 6,929, 1 L. Ed. 700; detention of a par- 
ty in the pubüc service; Republica v. Mat- 
lack, 2 Dall. (Pa.) 108, 1 L. Ed. 310; see 
Noncs v. Edsall, 1 Wall. Jr. 1S9, Fed. Cas. 
No. 10,290; illness of counscl, sometimes; 
Shultz v. Moore, 1 McLean 334, Fed. Cas. 
No. 12,S25; Rhode Island v. Massachusetts, 

11 Pet. (U. S.) 226, 9 L. Ed. 697; State v. 
Adams, 5 Ilarring. (Del.) 107; Thompson 
v. Thornton, 41 Cal. 626; Brady v. Malone, 

4 Ia. 146; Printup v. Mitchell, 19 Ga. 586; 
or surprisc from unexpected testimony; 
Branch v. Du Bose, 55 Ga. 21; Childs v. 
State, 10 Tex. App. 1S3. But it is not suffi- 
cicnt where it is not shown that the client’s 
case is prejudiced thcreby; Board of Com’rs 
of Tipton County v. Brown, 4 Ind. App. 2SS, 
30 N. E. 925. 

The request must be made in due season; 
Woods v. Young, 4 Cra. (U. S.) 237, 2 L. Ed. 
607; McCourry v. Doremus, 10 N. J. L. 245; 
Clinton v. Hopkins, 2 Root (Conn.) 25; Smith 
v. Holebrook, id. 45; Hanna v. McKenzie, 5 

B. Monr. (Ky.) 314, 43 Am. Dec. 122. It is 
addressed to the discretion of the court; 
Fiott v. Com., 12 Gratt. (Va.) 504; Scogin v. 
Hudspeth, 3 Mo. 123 ; Farrand v. Bouchell, 
Ilarp. (S. C.) 85; Justrobe v. Price, Harp. 
(S. C.) 112; Sheppard v. Lark, 2 Bailey (S. 

C. ) 576; Cornelius v. Boucher, Breese (111.) 
32; Cox v. Hart, 145 U. S. 376, 12 Sup. Ct. 
962, 30 L. Ed. 741; Smith v. Collins, 94 Ala. 
394, 10 South. 334; Baumberger v. Arff, 96 
Cal. 261, 31 Pac. 53; Wilkowski v. Flalle, 37 
Ga. 67S, 95 Am. Dec. 374; Armour & Co. v. 
Kollmeyer, 161 Fed. 78, 8S C. C. A. 242; 16 
L. R. A. (N. S.) 1110; without appeal; Hill 
v. Bishop, 2 Ala. 320; Babcock v. Scott, 1 
How. (Miss.) 100; State v. Duncan, 28 N. C. 
98; Magruder v. Snapp, 9 Ark. 108; Porter 
v. Lee, 10 Pa. 412; Simms v. Hundley, 6 
How. (U. S.) 1, 12 L. Ed. 319; and is not 
reviewable on error; Cox v. Hart, 145 U. S. 
376, 12 Sup. Ct. 9G2, 3G L. Ed. 741; Woods v. 
Young, 4 Cra. (U. S.) 237, 2 L. Ed. G07; Van- 
guilder v. Stull, 10 N. J. L. 235; but an im- 
proper and unjust abuse of such discretion 
may be remedied by superior courts, in va- 
rious ways. See Vanblaricum v. Ward, 1 
Blackf. (Ind.) 50; Fuller v. State, 1 Blackf. 
(Ind.) 64; Fox v. Govan, 4 Hen. & M. (Va.) 
157; Reynard v. Brecknell, 4 Pick. (Mass.) 
302; Seal.v v. State, 1 Ga. 213, 44 Am. Dec. 
641; McDaniel v. State, 8 Smedes & M. 
(Miss.) 401, 47 Am. Dec. 93; Darne v. Broad- 
water, 9 ISIo. 19; Ilipp v. Bissell, 3 Tex. 1S; 
Cole v. Choteau, 18 111. 439; People v. Ver- 
milyea, 7 Cow. (N. Y.) 3G9; Davis & Ran- 
kin Bldg. & Mfg. Co. v. Butter & Cheese Co., 
84 Wis. 262, 54 N. W. 506; Isaacs v. U. S., 
159 U. S. 4S7, 16 Sup. Ct. 51, 40 L. Ed. 229; 
Valdes v. Central Altagracia, 225 U. S. 5S, 
32 Sup. Ct. 664, 56 L. Ed. 9S0. 

C0NTINÜAND0 (Lat. continuare, to con- 
tlnue). An averment that a trespass has 
been continued during a number of days. 3 
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Bla. Com. 212. It was allowed, to prevent a 
multiplicity of actions; 2 Rolle, Abr. 545; 
only where the injury was such as could, 
from its nature, be continued; 1 Wius. 

Saund. 24, n. 1. 

The form is now disused, and the same 
end secured l>y alleging divers trespasscs to 
have been committed between certain days. 

1 Saund. 24, n. 1. See Could, Pl. c. 3, § SG; 
Ilamm. N. P. 90, 91; Bac. Abr. Trcspass , I, 
2, n. 2. 

CONTINUING C0 NSI D ERATION. See 

CONSIDERATION. 

CONTINUING DAMAGES. See Measure 
of Damages. 

CONTINUING OFFENCE. When an of- 
fence consumes a great lengtli of time in its 
perpetration, the question often arises wlieth- 
er it is but a single offence or whether it can 
be split into a number of indictments. The 
test is that, if the transaetion is set in rnotiou 
by a single impulse and operated upon by a 
single unintermittent force, it forms a con- 
tinuous act, and lience miist be treated as 
one; Whart. Cr. Law (lOth ed.) §§ 27, 931. 
Thus gas fraudulently drawn from a main 
pipe for a great space of time constitutes but 
one offence; L. R. 1 C. C. 172 ; articles remov- 
ed at intervals a few minutes apart but by 
one impulse; 4 C. & P. 217, 386; or when a 
shaft of coal is opened and quarried, if tliere 
he but one tapping of the vein, though it con- 
tinue several years; 2 C. & P. 7C5. Nuisanc- 
es, though usually continuous offences, may 
be the object of successivc prosecutions, if 
distinct impulses are given at intermittent 
times. The test is whether the individual 
acts are prohibited or the course of action 
which they constitute; Whart. Cr. Law § 
27. Cohabitation with more than one wo- 
man for a period of time constitutes but one 
offence under the act of congress of March 
22, 1SS2; In re Snow, 120 U. S. 274, 7 Sup. 
Ct. 55G, 30 L. Ed. G5S. 

The offcnce of receiving a rebate under 
the Elkins act is the transaction that the 
given rebate consummates, and not the units 
of measurement of the physical thing trans- 
ported; Standard Oil Co. of Indiana v. U. 
S., 164 Fed. 376, 90 C. C. A. 304; as to 
interstate merckandise, it is a single con- 
tinuing offenee, continuously committed in 
each district through wliich it is condncted; 
Armour Packing Co. v. U. S., 209 U. S. 56, 
28 Sup. Ct 42S, 52 L. Ed. 6S1. 

C0NTINU0US EASEMENTS. Easements 
of which the enjoyment is or may be eon- 
tinual, without the necessity of any actual 
interference by man, as a waterspout or a 
right of light or air. Washb. Easem. 21. See 
Easements. 

C0NTI0NES. General meetings of the 
Roman people. Launspach, State and Fam- 
ily in Early Rome 69. 

Bouv.—42 


C0NTRA (I>at.). Over ; against; opposite. 
Against; otherwise deeided. zVfter stating a 
rule of law, if it be followed by contra , and 
the citation of otlier cases, it signifies that 
the latter hold a contrary view. It Is equiv- 
alent to alitcr. Per contra. In opposilion. 

C0NTRA B0N0S M0RES. Against sound 
morals. 

Contracts which are incentive to crime, 
or of which tlie consideration is an obliga- 
tion or engagement improperly prejudicial to 
the feelings of a third party, offensive to de- 
cenoy or morality, or which lias a tendency 
to mischievous or pernicious consequcnces, 
are void, as being contra bonos morcs; 2 
Wils. 447; Cowp. 729; 4 Carnpb. 152; 1 B. & 
Ald. GS3; 16 East 150. 

C0NTRA F0RMAM STATUTI (Lat. against 
the form of the statute). Thc formal man- 
ner of alleging that tlie offence described in 
an indictinent is one forlndden by statute. 

Wlien one statute prohibits a thing and 
another gives the penalty, in an action for 
the penalty the declaration should conclude. 
contra formam statutorum; Plowd. 20G ; 2 
East 333. The same rule applies to informa- 
tions aml indictments; 2 llale, Pl. Cr. 172. 
But where a statute refcrs to a former one, 
and adopts and continues the provisions of 
it, tlie declaration or indictment should con- 
clude contra fonnam statuti; Hale, Pl. Cr. 
172. Where a thing is prokibited by several 
statutes, if one only gives the action and 
the others are explanatory and restrictive. 
the conclusion should be contra formam 8ta - 
tuti; 2 Saund. 377. 

When the act prohibited was not an of- 
fence or ground of actiou at common law, it 
is necessary botb in criminal and civil cases 
to conclude against the form of the statute 
or statutes; 1 Saund. 135 c; 1 Cliit. Pl. 55G; 
Com. v. Inhabitants of Stockbridge, 11 Mass. 
2S0; Cross v. U. S., 1 Gall. 30, Fed. Cas. No. 
3,434. 

But if the act prohibited by the statute is 
an offencc or ground of action at comrnon 
law, the indictment or actiou may be in the 
common-law form, and thc statute need not 
be noticed even though it prescrihe a form 
of prosecution or of aetion, — the statute rem- 
edy being merely cumulative; Co. 2d Inst 
200; 2 Burr. S03; 3 id. 141S; 4 id. 2351; 
2 Wils. 146; Com. v. Hoxey, 1G Mass. 3S5. 

Whcn a statute only inflicts a punish- 
ment on that whicli was an offence at com- 
mon law, the punishment prescribed may 
bc inflicted tkough the statute is not noticed 
iu the iinlictment; Com. v. Searle, 2 Binn. 
(Pa.) 332, 4 Am. Dec. 446. 

If an imlietment for an offence at com- 
mon law only conclude “against the form 
of the statutc in such case made and pro- 
vided;” or “the form of the statute” geu- 
erally, the conclusion will be rejected as sur- 
plusage, and the indictment maintained as at 
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common law; 1 Saund. 135 n. 3; Com. v. 
Iloxey, 16 Mass. 3S5; Com. v. Sliattuck, 4 
Cush. (Mass.) 143. But it will be otherwise 
if it conelude against the form of “the stat- 
ute aforesaid,” whcn a statute has been pre- 
viously recited; 1 Chit. Cr. L. 2S0. See, fur- 
ther, Com. Dig. Plcadcr (C,) 76; 5 Viner, 
Abr. 552, 556; Cross v. U. S., 1 Gall. 26, Fed. 
Cas. No. 3,434; Scars v. U. S., 1 Gall. 257, 
Fed. Cas. No. 12,592; Scroter v. Harrington, 

S N. C. 192; Town of Barkhamsted v. Par- 
sons, 3 Conn. 1; Com. v. Inhabitants of 
Stockbridge, 11 Mass. 2S0; Barter v. Martin, 

5 Greenl. (Me.) 79. 

CONTRA PACEM (Lat. against the peace). 

In Pleading. An allegation in an action of 
trespass or ejectmeut that the actions there- 
in complained of were against the peace of 
the king. Such an allegation was formerly 
necessary, but has become a mere matter of 
form and not traversable. See 4 Term 503; 

1 Chit. Pl. 163, 402; Arch. Civ. Pl. 155; 
Trespass. 

CONTRABAND 0F WAR. In Internation- 

al Law. Goods which neutrals may not car- 
ry in time of war to either of the belligerent 
nations without subjecting themselves to the 
loss of the goods, and formerly the owners, 
also, to the loss of the ship and other cargo, 
if intercepted. 1 Kent 13S, 143. See Elrod 
v. Alexander, 4 Heisk. (Tenn.) 345. Food (8 
Am. Lawy. 10S). 

Provisions may be contraband of war, and 
generally all articles calculated to be of di- 
rect use in aiding the belligerent powers to 
carry on the war; and if the use is doubt- 
ful, the mere fact of a hostile destination 
renders the goods contraband; 1 Kent 140; 
Hall, Int. L. 618. 

The classification of goods made by Eng- 
lish and American courts divides all mer- 
chandise into three classes: (1) Articles man- 
ufactured and primarily or ordinarily used 
for military purposes in time of war; (2) 
articles which may be and are used for war 
or peace according to circumstances; (3) ar- 
ticles exclusively used for peaceful purposes. 
Articles of the first class destined to a bel- 
ligerent country are always contraband; ar- 
ticles of the second class are so only when 
actually destined to the military or naval use 
of the belligerent; articles of the third class 
are not contraband, though liable to seizure 
for violation of blockade or siege. 

The Declaration of London ( q. v.) introduc- 
es a new division of contraband. Certain 
specified articles, such as arms, ammunition, 
and other articles of direct use in military 
and naval operations, are arranged under the 
head of “Absolute Contraband” and are lia- 
ble to capture if destined to territory be- 
longing to, or occupied by, the enemy, or to 
the armed forces of the enemy. Other speci- 
fied articles, such as foodstuffs, clothing, 
bullion, railroad material, fuel, etc., are clas- 
sified under the name o£ “Conditional Con- 


traband,” and are liable to capture if des- 
tined for tlie use of the armed forces or of 
a government department of the enemy state. 
Certain otlier articles, such as cotton, wool, 
rubber, metallic ores, and industrial machin- 
ery, are expressly declared not to be con- 
traband of war. 

In the case of absolute contraband it is 
immaterial, according to the Declaration of 
London, whether the carriage of the goods is 
direct, or entails trans-shipment or a subse- 
quent transport by land. This is but a re- 
statement of the existing English and Ameri- 
can rule. On the other hand, conditional 
contraband is not liable to capture under the 
above circumstances, so that the doctrine of 
“Continuous Voyage” does not apply in this 
case. By analogy with the right exercised 
by a belligerent of preventing contraband 
trade, a belligerent is allowed to prevent 
neutral ships from carrying dispatches or 
ofiicers for the other belligerent. The Dec- 
laration of London lays down definite rules 
upon this subject under the title of “Unneu- 
tral service” ( q . u.). 

A belligerent may, by force, prevent a 
neutral ship from carrying dispatches or of- 
ficers for the other belligerent, by analogy 
to the law of contraband. Probably a mere 
common carrier receiving persons in the serv- 
ice of a belligerent would not be subject to 
any penalty, therefore, if thcy took passage 
in the ordinary course of business; Hall 
Int. Law 673, approved in L. R. 1 K. B. 
(190S). 

CONTRACAUSATOR. A criminal; one 
prosecuted for a crime. Wharton. 

CONTRACT (Lat. contractus, from con, 
with, and traho, to draw. Contractus ultro 
utroque obligatio est quani Grceci GwâX?.ayga 
vocant. Fr. contrat). 

An agreement between two or more par- 
ties to do or not to do a particular thing. 
Taney, C. J., Charles River Bridge v. War- 
ren Bridge, 11 Pet. (U. S.) 420, 572, 9 L. Ed. 
773. An agreement in which a party under- 
takes to do or not to do a particular thing. 
Marshall, C. J., Sturges v. Crowninshield, 4 
Wheat. (U. S.) 197, 4 L. Ed. 529. An agree- 
ment between two or more parties for the 
doing or not doing öf some specified thing. 1 
Pars. Com. 5. 

It kas been also defined as follows: A compact 
between two or more parties. Fletcber v. Peck, 6 
Cra. (U. S.) 87, 136, 3 L. Ed. 162. An agreement or 
covenant between two or more persons, in which 
each party binds himself to do or forbear some act, 
and each acquires a right to what the other prom- 
ises. Encyc. Amer. ; Webster. A contract or agree- 
ment is where a promise is made on one side and 
assented to on the other; or where two or more 
persons enter into an engagement with each other 
by a promise on either side. 2 Steph. Com. 108, 109. 

An agreement upon sufficient consideration to do 
or not to do a particular thlng. 2 Bla. Com. 446 ; 
2 Kent 449. 

A covenant or agreement between two parties 
with a lawful conslderation or cause. West, Sym- 
bol. lib. 1, § 10; Cowell; Blount. 

A deliberate engagement between competent par- 
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tles upon a legal consideratlon to do or to abstain 
from dolng some act. Story, Contr. § 1. 

An agreement by which two parties reclprocally 
promlse and engage, or one of them singly promlses 
and engages to the other, to give some partlcular 
thing or to do or abstain from doing some partlc- 
uiar act. Pothier, Conts. PL I, c. 1, § 1; 3G Ch. D. 
695. 

A mutual promise upon lawful consideration or 
cause which binds the parties to a performance. 
The writing which coutains the agreement of par- 
tles with the terma aud condltions, and which serves 
as a proof of the obligation. The last is a distinct 
slgniflcation. Pierson v. Townsend, 2 Hill (N. Y.) 
651. 

A voluntary and lawful agreement by competent 
parties, for a good consideration, to do or not to do 
a specifled thing. Robinson v. Magee, 9 Cal. 83, 
70 Am. Dec. 638. 

An agreement enforceable at law, made between 
two or more persons, by whlch rights are acquired 
by one or both to acts or forbearances on the part 
of the other. Anson, Contr. 9. 

A learned wrlter has sald, in dlscussing the prop- 
er definition of contract, that “if we seek to bulld 
up a deönition of the term ‘contract' which shall in- 
clude ali things that have been called contracts and 
sliall exclude all things that have bc-en held not to 
be contracts, the task is evideutly impossible. . . . 
Any definition of contract therefore must be either 
arbltrary or iuexact." Harriman, Contr. 4. 

The consideration is not properly included in the 
definitlon of contract, because it does not seem to 
be essential to a contract, although it may be neces- 
sary to its enforcement See Consideration ; 1 

Pars. Contr. 7. 

Mr. Stephen, whose definltion of contract is given 
above, thus criticlzes the definltion of Blackstone, 
which has been adopted by Chancellor Kent and 
other high authorities. First that the word agree- 
vient itself requires deflnition as much as contract. 
Second, that the existence of a consideratlon, though 
essential to the valldity of a parol contract, forms 
properly no part of the ldea. Third, that the deflnl- 
tion takes no sufficient notfce of the mutuality 
which properly distinguishes a contract from a 
promise. 2 Steph. Com. 109. 

The use of the word agreement (aggregatio men - 
tium) seems to have the authority of the best writ- 
ers in ancient and modern times (see above) as 
a part of the deflnitlon. of contract. It is probably 
a translation of the civll-law conventio (con and 
venio), a comlng together, to which (belng derived 
from ad and grex ) it seems nearly equivalent. We 
do not think the objectlon that it is a synonym (or 
nearly so) a valid one. Sorae word of the kind ls 
necessary as a basis of the definition. No two 
synonyms convey precisely the same idea. “Most 
of them have minute distinctions,” says Reid, lf 
two are entirely equivalent, it wdll soon be deter- 
mined by accldent whjch shall remaln ln use and 
which become obsolete. To one who has no knowl- 
edge of a language, lt is impossible to define any 
abstract idea. But to one who understands a lan- 
guage, an abstraction ls defined by a synonym prop- 
eriy qualifled. By pointing out dlstinctions and the 
mutual relations between synonyms, the object of 
definitlon is answered. Hence we do not think 
Blackstone's definltion open to the flrst objection. 

As to the idea of consideration, Mr. Stephen seems 
correct and to have the authorlty of sorae of the flrst 
legal minds of modern times. Cousideratlon, how- 
ever, may be necessary to enforce a contract, though 
not essential to the idea. Even in that class of con- 
tracts (by specialty) in which no consideration is in 
fact rcquired, one ls sald to be always presumed 
in law,—the form of the instrument being held to 
lmport a consideration. 2 Kent 450, n. But see 
Consideration, where the subject is more fully 
treated. 

The thlrd objection of Mr. Stephen to the deflnl- 
tlon of Blackstone does not seem one to which it is 
falrly open. There ls an idea of mutuality in con 
and traho, to draw together, and it would seem that 
mutuality ls Implied in agreement as well. An 
aggregatio mentium seems impossible wlthout mutu- 


ality. Blackstone ln his analysis appears to have 
regarded agreement as implying mutuality ; for he 
defines it (2 Bla. Com. 44 jjj ”a mutual bargain or 
convention.” In the above definition, however, all 
ambigulty Is avoidcd by the u* e of the words *’be- 
twoen two or more partles” following agreement. 

In its wldest sense, "contract'' iucludcs records 
and speciaities (but see infra ); but this use as a 
general term for all sorts of obligations, though of 
too great authorlty to be now doubted. seems to be 
an undue extension of the proper meaning of the 
term, which is much more nearly equi\alent to 
“agreement” whlch is never applied to bpeciaities. 
Mutuality is of the very essence of both,—not only 
mutuality of assent, but of act. As expressed by 
Lord Coke, Actus contra actum ; 2 Co. 15; 7 M. & 
G. 99S, argument and note. 

Thls ls illustrated in contracts of sale, bailmcnt, 
hire, as well as partnership and marriage; and no 
other engagemeuts but tbose with thls kind of mu- 
tuality would seem properly to come under the 
head of contracts. In a bond there is none of this 
mutuaiity,—no act to be done by the obiigee to 
make the instrument binding. In a judgment there 
is no mutuaiity either of act or of assent. It is 
judicium redditum in invitum. It may properly bo 
denied to be a qontract, though Blackstone insists 
that one is implled. Per Mansfleld, 3 Burr. 1545 ; 
Wyman v. Mitchell, 1 Cow. (N. Y.) 316 ; per Story. 
J., Bullard v. Bcll, 1 Mas. 2S8, Fed. Cas. No. 2,121. 
Chitty uses "obligation” as an alternatlve word of 
descrlption when speaking of bonds and judgments. 
Chit. Con. 2, 4. An act of legislature may be a con- 
tract; so may a legislative grant wlth exemption 
from taxes; Matheny v. Golden, 5 Ohio St. 361. 
So a charter is a contract between a state and a cor- 
poration within the raeaning of the constitution of 
the United States, art. 1, § 10, clause 1 ; Dart- 
mouth College v. Woodward, 4 Wheat. (U. S.) 51S, 
4 L. Ed. 629. Contract is used in the United States 
constitutlon in its ordinary sense as slgnifying the 
agreement of tw f o or more minds, from consldera- 
tions proceeding from one to the other, to do, or 
not to do, certaln acts. Mutual assent to its terms 
is of lts very essence; it does not extend to a judg- 
ment against a city for damages suffcred from a 
mob (given by statute) ; Loulsiana v. New Orleans, 
109 U. S. 28S, 3 Sup. Ct. 211, 27 L. Ed. 936. 

At cornmon law, contracts have been di- 
vided ordinarily into contracts of record, 
contracts by specialty, and simple or parol 
contracts. The latter may be either written 
(not sealed) or verbal; and they may also 
be express or implied. Implied contracts 
may be either implied in law or implied in 
fact. “The only difference between an ex- 
press contract and one implicd in fact is in 
the mode of substantiating it. An express 
agrcement is proved by express words, writ- 
ten or spoken . . . ; an implied aitree- 

ment is provcd by eircumstantial evidence 
showing that the partics iutcnded to con- 
traetLeake, Contr. 11; 1 B. & Ad. 415; 1 
Aust. Jur. 35G, 377. 

Acccssory contracts are those made for as* 
suring tlie performanee of a prior contract, 
either by the same parties or by others, such 
as suretysbip. mortgage, and pledges. Ix>uisl- 
ana Code, art. 17G4 ; Poth. Obl. pt 1, c. 1, s. 1, 
art. 2, n. 14. 

Bilatcral contracts are those in which a 
promise is given in eonsideration of a prom- 
ise. Farsons, Contr. 4G4. 

Contracts of bcncficcnce are those by 
whicli only one of tlie contracting parties 
is benefited : as, loans, deposit, and man- 
date. Louisiana Code, art 1707, 
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Cert&in contracts are those in which the 
thing to be done is supposed to depend on 
the will of the party, or when, in the usual 
course of events, it must happen in the man- 
ner stipulated. 

Commutative contracts are those in which 
what is done, given, or promised by one par- 
ty is considered as an equivalent to or in 
consideration of what is done, given, or 
promised by the other. Louisiana Code, art. 
1761. 

Consensual contracts were contracts of 
agency, partnership, sale, and hiring in the 
Roman law, in which a coutract arose from 
the mere consensus of the parties without 
other formalities. Maine, Anc.* Law 243. 

Entire contracts are those the eonsidera- 
tion of which is entire on both sides. 

Executcd contracts are those in which 
nothing remains to be done by either party, 
and where the transaction has been com- 
pleted, or was completed at the time the 
contract or agreement w T as made: as, where 
an article is sold and delivered and payment 
therefor is made on the spot 

Executory contracts are those in which 
some act remains to be done: as, when an 
agreement is made to build a house iu six 
months; to do an act before some future 
day; to lend mouey upon a certain interest 
payable at a future time. Fletcher v. Peck, 
6 Cra. (U. S.) 87, 136, 3 L. Ed. 162. 

A contract executed (which differs in nothing 
from a grant) transfers a chose in possession; a 
contract executory transfers a chose in action. 2 
Bla. Com. 443. As to the importance of grants con- 
sidered as contracts, see Impairing the Obligation 
OF CONTRACTS. 

Express contracts are those in which the 
terms of the coutract or agreement are open- 
ly and fully uttered and avowed at the time 
of making: as, to pay a stated price for 
certain specified goods; to deliver an ox, etc. 
2 Bla. Com. 443. 

Gratuitous contracts are those of which 
the object is the benefit of the person with 
whom it is rnade, without any profit or ad- 
vantage received or promised as a considera- 
tion for it. It. is not, however, the less 
gratuitous if it proceed eitlier from gratitude 
for a henefit before received or from the 
hope of receiving one hereafter, although 
such benefit be of a pecuniary nature. Loui- 
siana Code, art 1766. Gratuitous promises 
are not binding at common law unless ex- 
ecuted with certain formalities, viz., by ex- 
ecution under seal. 

Illegal contracts are agreements to do acts 
prohibited by law, as to commit a crime; to 
injure another, as to publish a libel. H. & 
N. 73. 

Hazardous contracts are those in which 
the performance of that which is one of its 
objects depends on an uncertain event. 
Louisiana Code, art. 1769. 

Implied contracts may be either implied 
in laiv or in fact . A contract implied in law 


arises where some pecuniary inequality ex- 
ists in one party relatively to the other 
which justice requires should be compensat- 
ed, and upon w 7 hich the law operates by cre- 
ating a debt to the arnouut of the required 
compensation; Leake, Contr. 38. See 2 Burr. 
1005; 11 L. J. C. P. 99; 8 C. B. 541. The 
case of the defendant obtaining the plaiutiff’s 
money or goods by fraud, or duress, shows 
an implied contract to pay the money or the 
value of the goods. 

A contract implied in fact arises where 
there was not an express contract, but there 
is circumstantial evidence show r ing that the 
parties did intend to make a contract; for 
instance, if one orders goods of a tradesman 
or employs a man to work for him, without 
stipulating the price or wages, the law raises 
an implied contract (in fact) to pay the 
value of the goods or services. In the for- 
mer class, the implied contract is a pure fic- 
tion, having no real existence; in the latter, 
it is inferred as an actual fact See Leake, 
Contr. 12. 

Independent contracts are those in which 
the mutual acts or promises have no relation 
to each other either as equivalents or as 
considerations. Louisiana Code, art. 1762. 

Mixcd contracts are those by which one 
of the parties confers a benefit on the other, 
receiviug something of inferior value in re- 
turn, such as a donation subject to a charge. 

Contracts of mutual interest are such as 
are entered into for the reciprocal interest 
and utility of each of the parties: as sales, 
exchange, partnership, and the like. 

Onerous contracts are those in which 
something is given or promised as a consid- 
eration for the engagement or gift, or some 
service, interest, or condition is imposed on 
what is given or promised, although unequal 
to it in value. 

Oral contracts are simple contracts. 

Principal contracts are those entered into 
by both parties on their owu accounts, or in 
the several qualities or charaeters they as- 
sume. 

Real contracts are those in wliich it is 
necessary that there should be something 
more than mere consent, such as a loan of 
money, deposit, or pledge, which, from their 
nature, require a delivery of the thing (res ). 

Reciprocal contracts are those by wliich 
the parties expressly enter into mutual en- 
gagements, such as sale, hire, and the like. 

Contracts of record are those which are 
evidenced by matter of record, such as judg- 
ments, recognizances, and statutes staple. 

These have been said to be the highest class of 
contracts. Statutes, merchant and staple, and other 
securities of the like nature, are confined to Eng- 
land. They are contracts entered into by the inter- 
vention of some public authority, and are witnessed 
by the highest kind of evidence, viz., matter of 
record; Poll. Contr. 141; 4 Bla. Com. 465. 

Severatile (or separable) contracts are 
those the considerations of which are by 
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their terms susceptible of apportionment or 
division on either side. so as to correspond 
to the several parts or portions of the con- 
sideration on the other side. 

A contract to paj' a persou the worth of his serv- 
ices as iong as he wili do certain work, or so much 
per week as long as he shail work, or to give a cer- 
tain price per bushel for every bushel of so much 
corn as eorresponds to a sample, would be a sever- 
able contract. If the part to be performed by one 
party consists of several distinct aud separate items, 
and the price to be paid hy the other is apportioned 
to each item to be performed, or is Jeft to be lm- 
plied by iaw, such a contract wili generaily bc held 
to be severable. So when the price to be paid is 
ciearly and distinctly apportioned to different parts 
of what is to be performcd, although the latter is 
in its nature singie and entire. But the mere fact 
of salo by weight or measure— i. c. so much per 
pound or bushei—does not make a contract sever- 
able. 

Simple contracts are those not of speclalty 
or record. 

Thcy are the iowest class of exprcss coutracts, 
and answer most nearly to our generai defmition 
of contract. 

To constitute a sufficient paroi agreement to be 
binding in law, there must be that reeiprocal and 
mutual assent which is necessary to ail contracts. 
They are by parol (which includes both oral and 
writtcn). The oniy dlstinctlon between orai and 
written eontracts is in their mode of proof. And it 
is inaccurate to distinguish vcrbal from t crittcn; 
for contracts are equally verbal whether the words 
are written or spoken,—the meaning of verbal being 
— cxprcsscd in words. See 3 Burr. 1G70; 7 Term 350, 
note ; Stackpole v. Arnold, 11 Mass. 27, 6 Am. Dec. 
150; Cook v. Bradiey, 7 Coun. 57, 18 Am. Dec. 79; 
Uniou Turnpike Co. v. Jenkins, 1 Caines (N. Y.) 385. 

SpcciaUies are those which are under seal; 
as, deeds and bonds. 

Speciaities are sometimes said to include also con- 
tracts of record ; 1 Pars. Contr. 7; in which case 
there would be but two classes at common law, viz., 
epeclalties and simple contracts. The term special- 
ty is always used substantively. 

They are the second kind of express contracts 
under the ordinary common-law division. They are 
not merely written, but signed, scaled, and delivered 
by the party bound. The solemnitles connected 
with these acts, and the formalities of witnessing, 
gave in eariy times an importance and character to 
this class of contracts which implied so much cau- 
tion and dciiberation (consideration) that it was un- 
necessary to prove the consideration even in a court 
of equity ; Plowd. 305; 7 Term 477 ; 4 B. & Ad. G52; 

3 Bingh. 111; 1 Fonb. Eq. 342, note. Though little 
of the real solemnity now remains, and a scroii is 
substituted ln most of the statcs for the seal, the 
distinction with regard to speciaitics has stiil been 
preserved lntact except when abolished by statute. 
In Ortman v. Dixon, 13 Cak 33, it Is said that the 
distinction is now unmeaning and not sustained by 
reason. See Consideration; Seal,. 

When a contraet by specialty is changed by a 
parol agreement, the whole contract becomes parol; 
Vicary v. Moore, 2 Watts (Pa.) 451, 27 Am. Dec. 323 ; 
Munroe v. Perkins, 9 Pick. (Mass.) 29S, 20 Am. Dec. 
475; Delacroix v. Bulkley, 13 Wend. (N. Y.) 71. 

Unilatcral contracts are tliose in which 
the party to whom the engageinent is nutle 
makes no express agrccment on his part. 

They are so caiied evcn in cases where the law 
attaches certain obiigations to his acceptance. Lou- 
isiana Code, art. 1758. A loan for use and a loan 
of money are of this kiud. Poth. Obi. pt. 1, c. 1, s 
1, art. 2. 

Verbal contracts are simple contraets. 


Writtcn contracts are those evidenced by 
writing. 

Pothier’s treatise on Obiigations, taken in con- 
nection wi;h the Civll Code of Loui iaua, gives an 
idea of the divisions of the civil iaw. Poth. Obl. 
pt. 1, c. 1, 8. 1, art. 2, makes the flve foiiowing class- 
es: reciprocal and unilatcrul; consensual and real; 
those of mutual intercst, of lcnofi ence and r/i x<_d; 
principal and acccssory; those tchuh are subjceted 
by tho civil law to certain ruics and forms, and 
those which are regulated by mcre natural justice. 

It is true that almost ail the rights of pcr onai 
property do in great mc-asure depend upon contract 
of one klnd or other, or at least might be rrducd 
under some of them ; whlch is the method taken by 
the civii law ; it has referred tho greatest part of 
the duties and rights of which it treats to the hcad 
of obligations ex contractu or quasi ex contractu. 
Inst. 3. 14. 2; 2 Bla. Com. 443. 

Quasi-contracts. The usual classification 
of contracts is objected to hy Prof. Keener 
in his law of Quasi-Contraets. A trne con- 
traet exists, he says, hecause the contract* 
ing party has i cillcü, in circumstances to 
which tlie law attaches the sanction of an 
obligation, tliat he shall be bound. His con- 
tract mav be implied in fact, or express. 
Which of the two it is, is purely a question 
of the kind of evidence used to establish the 
contract. In eitber case the souree of the 
obligation is the intention of the party. 
“Contract implied in law” is, however, a 
term used to cover a elass of ohligations, 
wliere the law, though the defendant did not 
intond to assunie an obligation, imposes an 
obligation upon liiin, notwithstanding the ab- 
sence of intention on liis part, and. ln many 
eases, in spite of bis actual dissent. Sucii 
contracts, according to the work cited, may 
be termed quasi-contraets, and are not true 
contraets. They are founded generally:— 

1. T T pon a record. 

2. Upon statutory, official, or eustomary 
duties. 

3. Upon the doctrine that no one shall be 
allowed to enrich himself unjustly at the 
expense of another. The latter is the most 
important nnd most uumerous class. See 
also Ans. Contr. Gth ed. 7; 2 Harv. L. Rev. 
04; Louisiana v. New Orleans, 109 U. S. 2So, 
3 Sup. Ct. 211, 27 L. Ed. 03G. 

A claim for half-pilotage fees under a stat- 
ute allowing such fees, where a pilot’s serv- 
ices are offered and declined, Is an instnuce 
of a quasi-contract of the second class; Pa- 
cific Mail S. S. Co. v. Joliffe, 2 Wall. (U. S.) 
450, 17 L. Ed. 805. See also Milford v. Com., 
14-1 Mass. G4, 10 N. E. 510. Prof. Keoner, iu 
his work above cited, considers the dutv of a 
carrier to reeeive and carry safely as being 
of a qunsi-eontractual nature. Among.the 
third class are also eases of the llability of 
a liusband to pay for necessarics furnished 
to bis wife; of a father for thosc furnished 
to his eliild. Also cascs of actions to rccover 
money paid under a mistake: actions in as- 
suiupsit against a tort-feasor, where the tort 
is waived ; actions to recover compensation 
for heneüts received under a contract which 
the plaintiff cannot enforce because he has 
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failed to comply with the conditions thereof; 
actions for benefits conferred by the plain- 
tiff under a contract which the defendant, 
by reason of the statute of frauds, illegality, 
impossibility, etc., is not bound to perform; 
actions for benefits conferred on the defend- 
ant at his request, but in the absence of a 
eontract; actions for benefits intentionally 
conferred, but without the defendant’s re- 
quest; actions for money paid to the use of 
the defendant; and actions for money paid 
under compulsion of law and money paid to 
the defendant under duress, legal or equita- 
ble. These are the general classes given in 
Keener, Quasi-Contracts, to which reference 
is made, passim. The question to be deter- 
mined is not the defendant’s intention, but 
what in equity and good conscience the de- 
fendant ought to do. The action of indebi - 
tatus assumpsit was exteuded to most cases 
of quasi-contracts; Harriman, Contr. 24;* 2 
Harv. L. Rev. 63. The settled tendeney of 
English and American law is toward a new 
classification of contracts and the treatment 
of implied contracts upon the lines here in- 
dicated. They are lines clearly defined in 
the Roman law as shown by Maine (Anc. 
Law, 3d. Am. ed. 332), who is extensively 
quoted by Keener. See Contractual Obli- 
gation; Woodward, Quasi-Contracts. 

Negotiations preceding a contract. Where 
there is an agreement between parties to en- 
ter into a contract in the future, and any 
essential part of the contract is left open, 
the agreement does not constitute a contract 
in itself; Sibley v. Felton, 156 Mass. 273, 31 
N. E. 10. Such is the case also if the agree- 
ment itself shows that it was not intended to 
bind the parties, but that a formal contract 
was to be exeeuted; Eads v. City of Caronde- 
let, 42 Mo. 113; 70 L. T. 781. But a mere 
reference to a contract to be drawn up in 
the fnture is not conclusive that the parties 
are not bound by their original agreement, 
though it tends to show that such is the 
case; Allen v. Chouteau, 102 Mo. 309, 14 S. 
W. 869; L. R. 18 Eq. 180. The question is 
one of intention to be gathered from the 
original agreement, in view of all the cir- 
cumstances; Sanders v. Fruit Co., 144 N. Y. 
209, 39 N. E. 75, 29 L. R. A. 431, 43 Am. St. 
Rep. 757; Harriman, Contr. 52. 

Where negotiations are made “subject to 
the preparation and approval’’ or “comple- 
tion of a formal contract,” they do not eon- 
stitute a binding contract, whether the con- 
dltion is expressed in the ofter; [1S95] 2 Ch. 
1844; or in the acceptauce; 7 Ch. D. 29; 
but “the mere reference to a future con- 
tract is not enough to negative the exist- 
ence of a present one;” 8 Ch. D. 70. Where 
a baker sold, and a compauy bought a shop, 
and the contract seemed complete in two 
letters, but afterward the company wrote 
a third letter introducing a new and vital 
term, viz., a restriction upon the baker’s 
trading in the district, it was held that the 


three letters read together negatived the 
idea that the two letters coustituted the con- 
tract; 42 Ch. D. 616. Where the acceptance 
was “subject to the title being approved by 
our solicitor” it was held, tliat this meant 
no more than the liberty which every pur- 
chaser impliedly reservcs to himself of 
breaking off the contract if the vendor 
breaks it, by not making a good title. The 
Court of Appeals construed these words as 
a condition, but Lord Cairns, L. C., pointed 
out that they would, if so construed, iinply 
that the vcudor was free, but the purchaser 
bound; 4 App. Cas. 311. In 3 App. Cases 
1124, in the House of Lords, it was said, in 
holding that a correspondence between par- 
ties eonstituted a complete contract, “If you 
can find the true and important ingredients 
of an agreement in that which has taken 
place between two parties in the course of 
a correspondence, tlien, although the corre- 
spondence may not set forth, in a form which 
a solicitor would adopt if he were instructed 
to draw an agreement in writing, that which 
is the agreement between the parties, yet, if 
the parties to the agreement, the thing to be 
sold, the price to be paid, and all those mat- 
ters, be clearly and distinctly stated, al- 
though only by letter, an acceptance clearly 
by letter will not the less constitute an 
agreement in the full sense between the par- 
ties, merely because that letter may say, 
‘We will have this agreement put in due 
form by a solicitor.’ ” In the same case 
Lord Blackburn said that there must be a 
eomplete agreement, “if not there is no con- 
tract so long as the parties are only in nego- 
tiation. But the mere fact that the parties 
have expressly stipulated that there shall 
afterwards be a formal agreement prepared 
embodying the terms which shall be signed 
by the parties, does not by itself show that 
they continue merely in negotiation. It is 
a matter to be taken into account in constru- 
ing the evidence and determining whether 
the parties have really come to a final agree- 
ment or not.” 

The tendeney in recent authorities is said 
in Pollock, Contr. 47, to discourage all at- 
tempts to lay down any fixed rule as govern- 
ing these cases. The question may be made 
clear by putting it this way, whether there 
is in the particular case a final consent of 
the parties such that no new term or varia- 
tion can be introduced in the formal docu- 
ment to be proposed. “It is a settled law 
that a contract may be made by letter and 
that the mere reference in tliem to a future 
formal contract will not prevent their con- 
stituting a binding contract;” 8 Ch. D. 70. 
It is not binding if the terms are uncertain, 
e. g.j an agreement to sell an estate reserv- 
ing “the necessary land for making a rail- 
road”; [1S75] 20 Eq. 492; to make such a 
contract in the future “as the parties may 
agree upon” ; Shepard v. Carpenter, 54 Minn. 
153, 55 N. W. 906; to give a lease in the 
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form usual in tbe eity where the property 
is situate; Scholtz v. Ins. Co. t 100 Fed. 573, 
40 C. C. A. 550; otlierwise of an agreement 
to execute a deed of separatiou containing 
the “usual covenants”; [1SS1] 1S Cli. Div. 
070. 

Where all the terms of a contract were 
agreed upon and it was dictated to a ste- 
nographer to he written out and signed by the 
parties, the contract was held to be coniplete, 
though it was not rcüuced to writing hefore 
hreach ; ITollerbach & May Contract Co. v. 
Wilkins, 130 Ky. 51, 112 S. W. 1120. Though 
the parties to a contract agreed to reduce it 
to writing, failnre to do so does not invali- 
date it, but merely affects the mode of proof; 
Jenkins & Reynolds Co. v. Alpeua I’ortland 
Cement Co. t 147 Fed- 041, 77 C. C v . A. G25. 

Where a eontract was’rcduced to writlng 
and assented to hy the parties, but not yet 
signcd, it was held not hiuding; Fourchy v. 
Ellis, 140 Fed. 140. 

Since the judicature acts in Eugland, a 
tenant holding under an agreewent for a 
lease of which specific performance would 
be decreed, stands in precisely the same posi- 
tion as if the lease had been executed; 21 
Ch. D. 9. 

Qualitics of contracts . Every agrcement 
should be so complete as to give either party 
liis action upon it; both parties must assent 
to all its terms; 3 Term G53; 1 B. & Ald. 
G81; McCuIloch v. Ins. Co., 1 Pick. (Mass.) 
278. To the rule that the contract must be 
obligatory on both parties, there are some 
exeeptious: as the case of an infant, who 
may sue, though he cannot be sued, on his 
contract; Add. Contr. 3S0; Stra. 937. See 
other instances, G East 307; 3 Taunt. 109; 
5 id. 7S8; 3 B. & C. 232. There inust be a 
good and valid consideration ( q. v.) t which 
must be proved though the contract be in 
writing; 7 Term 350, note (a) ; 2 Bla. Com. 
444; Fonb. Eq. 335, n. (a). There is an ex- 
ception to this rule in the ease of bills and 
notes, which are of themselves prima facic 
evidence of consideration. And in other con- 
traets (written), when consideration is ac- 
knowledged, it is prima facic evidence there- 
of, but open to contradiction by parol testi- 
mony. There must be a thing to be done 
whic-h is not forbidden by law, or one to he 
admitted which is not enjoined by law. 
Fraudulent, immoral, or forbidden contracts 
are void. A contract is also void if against 
public policy or the statutes, even though 
the statute he not prohibitory but merely af- 
fixes a penalty; I'oll. Contr. 259 ct scq.; 
Mitchell v. Smith, 4 Dall. (U. S.) 2G9, 1 L. 
Ed. S2S; Mahiu v. Coulon, 4 Dall. (U. S.) 
298, 1 L. Ed. S41; Stanley v. Xelson, 2S Ala. 
514; Siter v. Sheets, 7 Ind. 132; Solomon v. 
Dreschler, 4 ISIinn. 27S (Gil. 197) ; Coburn 
v. Odell, 30 N. H. 540; Bell v. Quin, 2 Sandf. 
(N. Y.) 14G. But see Branch Bank at Mont- 
gomery v. Crocheron, 5 Ala. 250. As to con- 
tracts which cannot be enforeed from non- 


compliance with the statute of frauds, see 
Frauds, Statute of. 

Suits by third partics. It was for a long 
time not fully settlcd whether a contract be- 
tween A and B that une of theni should do 
soinething for the benefit of C did or dld not 
give C a right of action on the contract. See 
1 B. & P. 9S; 3 id. 149; but it is now dis- 
tinctly established iu England that C cannot 
sue; 1 B. & S. 393; Poll. Contr. 200; in 
America tbe authoritics are contlicting. 

On specialties most courts do not permit a 
suit in a third person’s name, yet some do; 
Poll. Contr. 204, citing Millard v. Baldwin, 3 
Gray (Mass.) 484. Professor Ilarriman 
(Contracts, ch. VII), after citing the authori- 
ties for the common-law rule that the one 
not a party to it can enforce a contract, 
enumerates and discusses the exceptions. 
The only exception recognized in Massachu- 
setts (the right to recover money in the 
hands of the defendant which is of right the 
property of the plaintiff), is considered no 
real exception, as the liabllity is not eon- 
tractual; the right of a son to sue on a 
promise made to a father is not now recog- 
nized in England or in Massaebusetts as it 
formerly was, and it has no foundation in 
principle. The broad exception existing in 
most of the states permitting a person for 
whose benefit a promise is made to sue upon 
it, he considers uot founded on any principle, 
but a clear case of judicial legislatiou which, 
like most arbitrary rules, has led to confu- 
sion. He reaches the conclusion that the 
right of a stranger to sue in certain cases is 
recognized in New York, Missouri, Indiana, 
Illinois, Nebraska, New Ilampsbire, Maine, 
and Rhode Island, and that in Massaehusetts 
and Miehigan, as iu England, the common 
law prevails. In the federal courts he con- 
siders the ru]c not clearly settled, but that 
the general rules laid down by the supreme 
court coincide witli the common-Iaw rule. 

In Ilendrick v. Lindsay, 93 U. S. 143, 23 L. 
Ed. S55, the court (Davis, J.) said that “the 
right of a party to maintain assumpsit on a 
promise not under seal made to another for 
his benefit, although much controverted, is 
now the prevailing rule in this country.” In 
Second Nat. Bank v. Grand Lodge, 9S U. S. 
123, 25 L. Ed. 75, it was held that while the 
common-Iaw rule Is that a stranger cannot 
sue upon it, “tüere are confessedly many ex- 
ceptions to it.” In Pennsylvania the general 
rule is recognized; but it Is held that where 
money or property is placed by one in the 
posscssion of anotlier, to be paid or delivered 
to a third person, the latter has a right of 
action, being regarded as a party to the con- 
sideration on which the nndertaking rests; 
Adarns v. Kuehn, 119 Pa. 7G, 13 Atl. IS4; so, 
also, Blymire v. Boistle, G Watts (Pa.) IS2, 
31 Am. Dec. 45S. And a promise to one to 
pay a debt due by him to another is valid; 
Ilind v. Iloldshlp, 2 Watts (Pa.) 104, 2G Am. 
Dec. 107. In some jurisdictions, even includ- 
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ing courts adhcring to the general common* 
law rule, a third person has a right to en- 
force a trust created for his benefit by an- 
other person; Union P. R. Co. v. Durant, 95 
U. S. 570, 24 L. Ed. 391; Street v. McConnell, 
16 111. 125; Bay v. Williams, 112 111. 91, 1 N. 
E. 340, 54 Am. Rep. 209; Cliace v. Cliapin, 
130 Mass. 12S; rniitt v. Pruitt, 91 Ind. 595. 
But see Crandall v. Payne, 154 111. 627, 39 
N. E. 601, where it was held that when a 
eontract of sale of land from A to B reeited 
that part of the purchase money was “going 
to C,” the latter could not sue B. 

See for a gcneral discussion of the subject, 
Southern Express Co. v. R. Co., 29 Am. L. 
Reg. O. S. 596 ; 4 N. J. L. J. 197, 229; 8 
Harv. L. Rev. 93; Harriman, Contr. 

Construction and interpretation in refer- 
ence to contracts. The intention of the par- 
ties is the pole-star of construction; but their 
intention must be found expressed in the eon- 
tract and be eonsistent with rules of law. 
The court will not make a new contract for 
the parties, nor will words be forced from 
their real signification. 

The subject matter of the contract and the 
situation of the parties are to be fully con- 
sidered with regard to the sense in which 
language is used. 

The legality of the eontract is presumed 
and is favored by construction. 

Words are to be taken, if possible, in their 
ordinary and common sense. 

The whole contract is to be considered 
with relation to the meaning of any of its 
parts. 

The contract will be supported rather 
than defeated: ut res magis valeat quam 
pereat . 

All parts will be construed, if possible, so 
as to have effect. 

Construction is generally against the gran- 
tor— contra pro^erentem —except in the case 
of the sovereign. This rule of construction 
is not of great importance, except in the 
analogous case of penal statutes; for the law 
favors and supposes innocence. 

Construction is against claims or contracts 
which are in themselves against common 
right or common law. 

Neither bad English nor bad Latin in- 
validates a contraet (“which perhaps a class- 
ieal critic may think no unnecessary cau- 
tion”) ; 2 Bla. Coin. 379; 6 Co. 59. See 

CONSTRUCTION ; INTEEPRETATION. 

Parties . There is no contract unless the 
parties assent thereto; and wliere such as- 
sent is impossible from the want, immatu- 
■rity, or incapacity of mind of one of the par- 
ties, there can be no perfect contract. See 
Pap.ties. 

Rernedy . The foundation of the common 
law of eontracts may be said to be the giv- 
ing of damages for the breach of contracts. 
When the thing to be done is the payment 
of money, damages paid in money are en- 
tirely adequate. When, however, the con- 


tract is for anything else than the payment 
of money, the conmion law knows no other 
than a money remedy: it has no power to 
enforce a specific performance of the eon- 
tract. 

The injustice of measuring all rights and 
wrongs by a money standard, which as a 
remedy is often inadequate, led to the estab- 
lishment of the equity power of decreeiug 
specific performance when the remedy has 
failed at law. For example: contracts for 
the sale of real estate will be specifically en- 
forced in equity; performance will be de- 
creed, aud conveyances compelled. 

Where a contract is for the benefit of the 
contracting party, no action can be main- 
tained by a third person who is a stranger 
to the contract and the consideration; Free- 
man v. R. Co., 173 ta. 274, 33 Atl. 1034. 

As to signing a contract without reading it, 
see Signature. 

See Acceptance; Agreement; Breach; 
Consideration ; Contractual Oblig ation ; 
Letter ; Novation; Offer ; Payment ; Per- 
formance; Satisfaction; Status. 

For the early history of parol contracts, 
see Ames, 3 Seh Essays in Anglo-Amer. L. H. 
304 ; Salmond, id . 321. 

See Impairinq Obligation of a Contract; 
Third Parties, Contracts for. 

In Roman and Mediceval Law. “Formal contracts 
(legitimee conventiones) gave a right of action ir- 
respective of their subject matter. In Justinian’s 
time the only form of contract in use was the Stip- 
ulation or verbal contract by question and answer. 
Its origin ls believed to have been religious, though 
the precise manner of its adoption remains uncer- 
tain. It appears as a formal contract capable of 
being applied to any kind of subject matter. Its 
application was in time extended by the following 
steps: 1. The question and answer were not re- 
quired to be in Latin. 2. An exact verbal corre- 
spondence between them was not necessary. 3. An 
instrument in writing purporting to be the record 
of a Stipulation was treated as strong evidence 
of the Stipulation having taken place. Hence the 
mediaeval development of operative writings. 

“Informal agreements (pacta) did not give any 
right of action without the presence of something 
more than the mere fact of the agreement. This 
something was called causa. Practically the term 
covers a somewhat wider ground than our modern 
‘consideration executed’; but it has no general 
notion corresponding to it, at least none co-exten- 
sive with the notion of contract ; it is simply the 
mark which distinguishes any particular class 
from the common herd of pacta and makes them ac- 
tionable. Informal agreements not coming within 
any of the privileged classes were called nuda pacta 
and could not be sued on. The term nudum pactum 
Is sometimes used however with a special and rather 
different meaning to express the rule that a con- 
tract without delivery will not pass property. 

“The further application of this metaphor by 
speaking of the causa when lt exists as the clothing 
or vesture of the agreement is without classical 
authority, but very common ; it is adopted to the 
full extent by our early writers. 

“The privileged informal contracts were the fol- 
lowing: 1. Real contracts, where the causa eon- 
sisted in the delivery of money or goods; namely, 
mutui datio, commodatum, depositum, pignus, cor- 
responding to our bailments. This class was ex- 
panded within historical times to cover the so-called 
innominate contracts denoted by the formula do ut 
des, etc. 2. Consensual contracts, being contracts of 
constant occurrence in daily life In which no causa 
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was required beyond the nature of the contract 
itself. Four such contracts were recognized, the 
first three of them at ali events, from the eariicst 
tiines from which we knew anything, namely, Sale, 
Hirc, Partnership, and Mandate (Emptio VenditiOj 
Locatio Gonductio, Socictas, Mandatum). To this 
class great additions were madc in later times. 
Subsidiary contracts (pacta adiecta) cntered into at 
the samc time and in connection with contracts of 
an aiready enforceabie ciass became iikewisc en- 
forceable ; and divcrs kinds of informai contracts 
were spcciaily made actionable by the Edict and 
by imperial constitutions, the most material of thcse 
being the constitutum covering thc English heads of 
account statcd and guaranty. Justinian added the 
pactum donationis, it seems with a spccial view 
to gifts to pious uscs. Evcn after all these exten- 
sions, however, matters stood thus: ‘The Stipuia- 
tion, as the only formal agreement existing in Jus- 
tinian’s time gave a right of action. Certain par- 
ticular ciasses of agreements also gave a right of 
action even if informaliy made. All other informai 
agrecments (nuda pacta) gave none. This iast 
proposition, that nuda pacta gave no right of action, 
may be regarded as thc most characteristic princi- 
pie of the Roman iaw of Contract.’ (Sav. Obi. 2, 
231.) It is desirabie to bear in mind tbat in Roman 
and also in early English law-text nudum pactum 
does not mean an agrcemcnt wlthout consideration. 
Many nuda pacta according to the classical Roman 
law wouid be quite good in Engiish iaw, as being 
made on sulficient consideration ; w’hile in many 
cases obligations recoguized by Roman law as fuily 
binding (e. g. from mandate or negotiorum gestio) 
would bo unenforceabie as being without considera- 
tiou, In the common law. 

“ . . . In Western Christendom the natural ob- 
llgatlon admitted to arise from an Informai agree- 
ment was graduaily raised to fuil vaiidity, and the 
differencc between pactum and legitima convcntio 
ccased to exist The process however was not com- 
pletcd until English law had already struck out 
its own line. 

“The identification of Stipulation with formal 
writing, compiete on the Continent not later than 
the 9th Century, was adopted by our mediasval au- 
thors.” Pollock, Contracts 743. 

CONTRACT LABOR ACT. See Labor. 

CONTRACTION (Lat. con, togetber, traho, 
to clraw). A form of a word abbreviated by 
the omission of one or more letters. This 
was formerly nmeh practised, bnt in modorn 
times has fallen into general disuse. Much 
information in regard to the rules for eon- 
traetion is to be found in the Instructor 
Cleriealis. 

CONTRACTOR. One wlio enters into a 
contraet. Generally used of those who un- 
dertakc to do public work or the work for a 
company or corporation on a large scale, or 
to furnjsh goods to anotlier at a lixed or as- 
certained priee. 2 Tard. n. 300. See Sulll- 
van v. Johns, 5 Wliart. (Pa.) 300; Mason v. 
U. S., 14 Ct. Cl. 50; Neal v. U. S., itl. 2S0; 
Merriam v. U. S., id. 2S0; Carr v. U. S., 13 
Ct. Cl. 130; Denver racific Ry. Co. v. U. S„ 
id. 302. As to liability of a party for the 
negligence of a contractor employed by him, 
see INDEPENDENT CONTnACTOR. 

CONTRACTUAL. Of the nature of or per- 
taining to a contract, as, contractual liability 
or contraetual obligation, which see. A term 
used by writers on the Roman law to desig- 
nate the class of obligations described in the 
classiücatiou of the civilians as cx contractu, 


and reeently much used in English and Amer- 
iean law in connection wdth the more modern 
method of classifying contracts referred to in 
connection with Quasi-Contract. See Con- 
tract. 

C0NTRACTUAL 0BLIGATI0N. The ob- 

ligation which arises from a contract or 
agreement. 

In the .Roman law the expression was a famiiiar 
one, and, taking the resuit of the discussions of tbe 
subject by writers on the civil law, and keepiug ln 
view both the etymoiogy and the use of the word 
obiigation, we may dcfine It, as there used, to be a 
tie binding one to the performance of a duty arising 
from the agreement of parties. 

The term is resorted to as a relief from what he 
considers the misuse of the word contract and the 
difflculty of dcfining it, by Prof. Ilarriman, who uses 
it in this sense: "Nevertheless in the case of many 
’contracts,’ using the w'ord in Its broadest sense, we 
find existing an obligation wlth certain deflnite 
characteristics w'hich can easiiy be recognized. 
This obiigation W’e shall venture to call contractu- 
al.” He divides ”the endiess varicty of obligations 
which the courts enforce” into irrecusabie and re- 
cusabie obligations. The former are tbose which 
are imposed upon the person without his consent 
and without regard to any act of his own; tbe 
latter are the resuit of a voluntary act on the part 
of the pcrson on whom they are imposcd. These 
terms are adoptcd by him from an article by Profes- 
sor John H. Wigmore in S Harv. L. Rev. 200, and 
he again dividcs recusabie obligations into deflnite 
and indefinitc, meaning thereby to cxpress whether 
the extent of the undcrtaking is determined by the 
act of the party upon whom the obligation rests 
or not; and to differentiate stlil further the precise 
character of definite recusabie obligations, which 
he terms contractua) obiigations, Professor Harri- 
man originates the terms uuifactoral and bifactoral, 
as the obligation is created by the act of the party 
bound, or rcquires two acts, one by the party bound 
and the other by the party to be bcneflted. The 
term contractual was of constant use by writers on 
the civii law, and Malne, ln his Early Law and 
Custom, refers to the German Saiic Law as elab- 
orately discussing contractual obligation. Profcssor 
Iiarriman’s defiuition of this term is “that obliga- 
tion which is imposed by the law in consequence of 
a voluntary act, and w’hich is determined as to Its 
nature aud extent by that act.” Harr. Cont. 27. 
The idca of contractual obiigation he thinks was 
unknown to our Anglo-Saxon anccstors ; id. 15. It 
is undoubtediy true, as Profcssor Harriman asserts, 
that the best considered theory of contract at the 
present time has been â siow and tedious develop- 
ment; but it is cqually true that amoug the writers 
who have given most attention to the study of the 
historical development of the law there remain 
w’idc differences of opinion as to the time and onan- 
ner of its development. It is likewlse to be ob- 
served that the theories of Professor Harriman and 
thosc w'ho have preceded him, in the views whlch 
he has so iogicaliy and comprchcnsively trcated, 
do In fact inciude much that is famlliar to the 
student of the Roman law, while therc is exbibited 
a reluctance to give to that system due credit for 
the prineiples which were fuliy deveioped In It. 
In his preface the author hcre cited quotes with 
approvai the rcmark of Sir F. Poliock, that Engiish 
speaking iawyers “rnust seek a genuine philosophy 
of the common law, and not be put off wdth a sur- 
face dressing of Romanized generalities.” It may 
be suggested that w’hen, after centuries of an unsci- 
entific devclopmcnt of the English law of contract 
(duc to causes whieh Trofessor Iiarriman weli 
sketches in Part II. of his iutroduetion), what seerns 
to be not only a better, but the true theory has 
come to be rccognizcd and devcloptd ; the coin- 
cidence of that theory with thc root idca of the sub- 
ject, as expressed in so scientiflc a system as the 
Roman law, shouid be acknowiedgcd aud utilized, 
rather than iguored, or characterized as ‘Tecasting 
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English ideas and lnstitutions in a Roman mould.” 
It may be safely asserted that neither contract nor 
contractual obligation is an English idea or instl- 
tution, but an idea of human civilization. Maine 
says we have no society disclosed to us destitute 
of the conception ; Anc. Law 303. It is equally 
creditable to us to have discovered and developed 
the correct idea of it after it has been overlaid 
with the misconceptions of the common law, as to 
its true nature, as it was to the Civilians to have 
formulated it correctly as part of their scientlfically 
constructed system. That a concurrence is reached 
by these distinct processes is strong confirmation of 
the accuracy of the result. The reader is also re- 
ferred to Keener, Quasi-Contracts; Holmes, Com- 
mon Law; Sandars, Inst. of Justlnian; Howe, 
Studies in the Civil Law, which contains a state- 
ment of the subject of obligations in the Rornan law. 

CONTRADICT. To prove a fact contrary 
to what has been asserted by a witness. 

A party cannot impe-ach the character of 
his witness, but may contradict him as to 
any particular fact; 1 Greenl. Ey. § 443; 3 
B. & C. 746; Lawrence v. Barker, 5 Wend. 
(N. Y.) 305; Stockton v. Demuth, 7 Watts 
(Pa.) 30, 32 Am. Dec. 735; Brown y. Bel- 
lows, 4 Pick. (Mass.) 179, 194; Dennett v. 
Dow, 17 Me. 19. 

CONTRAESCRITURA. In Spanlsh Law. 

Counter-letter. An instrument, usually exe- 
cuted in secret, for the purpose of showing 
that an act of sale, or some other public in- 
strument, has a different purpose from that 
imported on its face. Acts of this kind, 
though binding on the parties, have no effect 
as to third persons. 

CONTRAFACTIO (Lat.). Counterf eiting : 
as, contrafactio sigilli regis (counterfeiting 
the king's seal). Cowell; Reg. Orig. 42. See 

COUNTERFEIT. 

C0NTRAR0TULAT0R (Fr. contrerou- 
leur). A controller. One whose business it 
was to observe the money which the col- 
lectors had gathered for the use of the king 
or the people. Cowell. 

C0NTRAR0TULAT0R PIP/E. An officer 
of the exchequer that writeth out summons 
twice every year to the sheriffs to levy the 
farms (rents) and debts of the pipe. Blount. 

C0NTRAVENTI0N. In French Law. An 

act which violates the law, a treaty, or an 
agreement which the party has ruade. That 
infraction of the law punished by a fine 
which does not exceed fifteen francs and by 
an imprisomneut not exceeding three days. 

CONTRE-MAITRE. In French Law. The 

second officer in command of a ship. 

C0 NTRECTATIO. In Civil Law. The re- 

moval of a thing from its place amounting 
to a theft The offence is purged by a res- 
toration of the thing taken. Bowy. Com. 
268. 

C0NTREFAQ0N. In French Law. The 

offence of those who print or cause to be 
printed, without lawful authority, a book of 
which the author or his assigns have a copy- 
right. Merlin, RòperU 


CONTRIBUTION. Payment by one or 
more persons who are liable, in company 
with others, of a proportionate part of the 
whole liability or loss, to one or more of the 
parties so liable upon whom the whole loss 
has fallen or who has been compelled to dis- 
charge the whole liability; Dupuy v. John- 
son, 1 Bibb (Ky.) 562; Lawrence v. Cornell, 
4 Johns. Ch. (N. Y.) 545; Pars. Part. 198. 

“The principle is that parties having a 
common interest in a subject-matter shall 
bear equally any burden affecting it Qui 
scntii commodum sentire dcbet et onus. 
Equality is equity. One shall not bear a 
common burden in ease of the rest. Hence, 
if, (as often may be done), a lien, charge, or 
burden of any kind, affecting several, is en- 
forced at law against one only, he should 
receive from the rest what he has paid or 
discharged on their behalf. This is the doc- 
trine of equitable contribution, resting on 
as simple a principle of natural justice as 
can be put.” Per Bates, Ch., in Eliason v. 
Eliason, 3 Del. Ch. 260; 3 Co. 11 ö; 1 Cox, 
C. C. 318; 1 B. & P. 270; 1 Sto. Eq. 477; 1 
Wh. & Tud. L. Cas. in Eq. 66. Though its 
most conunon application is to sureties and 
owners of several parcels of land subject to 
a lien, the application of the principle is 
said to be universal by Lord Redesdale in 3 
Bligh 59; and it applies equally to dower 
as to other incumbrances; Eliason' v. Eliason, 
3 Del. Ch. 260; Bank of Uriited States v. Del- 
orac's Ex’rs, Wright (Ohio) 285. 

A right to contribution exists in the case 
of debtors who owe a debt jointly which 
has been collected from one of them; Davis 
v. Burnett, 49 N. C. 71, 67 Am. Dec. 263; 
Haupt v. Mills, 4 Ga. 545; Mills v. Hyde, 19 
Yt. 59, 46 Am. Dec. 177; Norton v. Coons, 3 
Denio (N. Y.) 130; Fletcher v. Brown, 7 
Humphr. (Tenn.) 385. See Russell v. Failor, 
1 Ohio St. 327, 59 Am. Dec. 631. It also ex- 
ists where land charged with a legacy, or the 
portion of a posthumous child, descends or 
is devised to several persons, when the share 
of each is held liable for a proportionate 
part; Armistead v. Dangerfield, 3 Munf. 
(Va.) 20, 5 Am. Dec. 501; Stevens v. Cooper, 
1 Johns. Ch. (N. Y.) 425, 7 Am. Dec. 499; 
Blaney v. Blaney, 1 Cush. (Mass.) 107; Tay- 
lor v. Taylor, 8 B. Monr. (Ky.) 419, 48 Am. 
Dec. 400. As to contribution under the mari- 
time law, see General Average. 

Originally this right was not enforeed at 
law, but courts of conimon law in modern 
times have assumed a jurisdiction to com- 
pel eontribution among sureties in the ab- 
sence of any positive contract, on the ground 
of an implied assumpsit, and each of the 
sureties may be sued for his respective quota 
or proportion; Wh. & Tud. Lead. Cas. 66; 
Carroll v. Bowie, 7 Gill (Md.) 34; Ellicott 
v. Nichols, 7 Gill (Md.) 85, 4S Am. Dec. 546; 
Lindell v. Brant, 17 Mo. 150. The remedy in 
equity is, however, much more effective; 
Couch v. Terry’s Adm’rs, 12 Ala. 225; Mc- 
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Kenna v. George, 2 Rich. Eq. (S. C.) 15; 
Bisp. Eq. § 320. For example, a surety who 
pays an entire dci)t can, in equity, compel 
the solvent suretics to contribute towards 
the payinent of the cntire debt; 1 Ch. Cas. 
34G; Finch 15, 203; whilc at law he can re- 
cover no more tüan an aliquot part of thc 
whole, regard being had to the numbcr of 
co-sureties ; 2 B. & P. 2GS; G B. & C. G07 ; 
Towers v. Gowen, 32 Me. 3S1. See Subroga- 
tion. See, as to co-surctics, 1 Lead. Cas. Eq. 
100 . 

Thcre is no contribution, as a gcncral rule, 
between joint tort-fcasors; S T. R, 1SG; Nich- 
ols v. Nowling, S2 Ind. 4SS; Fercy v. Clarj T » 
32 Md. 245; Miller v. Fenton, 11 Paige (N. 
Y.) 1S; Jacobs v. Pollard, 10 Cush. (Mass.) 
287, 57 Am. Dec. 105 ; Acheson v. Miller, 2 
Ohio St. 203, 50 Am. Dec. GG3; but this rule 
does not apply when the purson sceking re- 
dress did not in fact know that the act was 
unlawful, and is not chargeable with Unowl- 
edge of that fact; 4 Biug. 72; Moore v. Ap- 
pleton, 2G Ala. G33; Bailey v. Bussing, 28 
Conn. 455; Armstrong County v. Clarion 
County, 6G Pa. 218, 5 Am. Rep. 3GS. 

It is not the admiralty rule; Erie R. Co. 
v. Transp. Co., 204 U. S. 225, 27 Sup. Ct. 24G, 
51 L. Ed. 450. 

The rule against contribution between 
wrongdoers is not universal. If tlie parties 
are not equally at fault, the principat delin- 
quent may be responsible to the others for 
damages incurred by their joint offeuce. 
With respect to offences in which is involved 
any moral delinquency, all partics are equal- 
ly guilty, and the courts will not inquire in- 
to their relative guilt. But where the offence 
is merely malum prohibitum and in no sense 
immoral, the court will inqnirc into their 
relative delinquency and administer justice 
between them; Lowell v. R. Co., 23 Pick. 
(Mass.) 32, 34 Am. Dec. 33, cited in Washing- 
ton Gas Co. v. Dist. of Columbia, 1G1 U. S. 
31G, 327, 1G Snp. Ct. 5G4, 40 L. Ed. 712, where 
it is said that the cases are too numerous for 
citation; they are collectcd in Whart. Neg. 
24G; 2 Thomp. Neg. 7S9, 10G1; 2 Dill. Mun. 
Corp. § 1035. 

The rule stated also fails when the injury 
grows out of a duty resting priuiarily upon 
one of the parties, and but for his ncgligence 
there would have bccn no cause of action 
against the other. A servant Is consequent- 
ly liablc to his master for the damages re- 
covered agaiust the latter in conscquence 
of the negligcnce of the scrvant; Merry- 
weathcr v. Nixan, 2 Sm. Lcad. Cas. 4S3. 
Where a recovery is had against a munidpal 
corporation for an injury resulting from an 
obstruction to tbe highway, or other nui- 
sance, occasioned by the act or cfefault of its 
servant, or even of a citiz.en, the municipality 
has a right of action against the wrougdoer 
for indemnity; Chicago v. Robbins, 2 Rlack 
(U. S.) 41S, 17 L. Ed. 29S. 

In Civil Law. A partitiou by whieh the 


credltors of an lnsolvent debtor divide among 
thcmselves the proceeds of hls property pro- 
portiouably to the ainount of their rcspective 
credits. La. Code, art. 2522, n. 10. It is a 
division pro rata. Merliu, IMpcrt. 

CONTRIBUTORY. A person liable to con- 
tribute to the assets of a company which is 
being wound up, as belng a member or (in 
some cases) a past-member thereof. 3 Steph. 
Com. 24; .Moz. & W. Law Dict. 

CONTRIBUTORY NEGLIGENCE. See 

Negligence. 

CONTROLLER. A comptroller, which see. 

CONTROVER. One who inveuts false 
news. Co. 2d Inst. 227. 

CONTROVERSY. A dispute arising be- 
tween two or rnore porsons. 

In the federal jurisdiction clause relating 
to controversies “between two or more 
states,” etc., it means those tliat are justici- 
able between the parties thereto. Louisiana 
v. Texas, 17G U. S. 1, 24, 20 Sup. Ct. 251, 44 
L. Ed. 347. 

It differs from case, wbich inciudes all suits. 
criminai as well as civii; whereas controversy is a 
civll and not a criminal proceeding; Chisholm v. 
Georgia, 2 Dall. (U. S.) 419, 431, 432, 1 L. Ed. 440 ; 
1 Tuck. Bla. Com. App. 420, 421. 

By the constitutlon of the United States, the Ju- 
diciai power extends to controvcrsies to which the 
United States shall be a party. Art III. sec. 2. 
The meaning to be attached to the word contro- 
versy in the constitutlon is that above glvcn. 

CONTUBERNIUM. In Civil Law. A mar- 
riagc between two slaves; it was not a let r al 
relation, aud the ehildrcn were uot legiti- 
mate. Bryce, Studies in Hist. etc., Essay 
XVI. 

CONTUMACE CAPIENDO. A writ pro- 
vided by 53 Geo. III. c. 127, in place of the 
writ de excommunicato capicndo to enable 
Eeclesiastical Courts to enforce an appear- 
ance and punish for contempt. 1 Holdsw. 
Hist. Engl. Law App. XVIII. See Excom- 

MUNICATION. 

CONTUMACY (Lat contumacia , disobcdi- 
ence). The refusal or neglect of a party ac- 
cused to appcar or answer to a charge prc- 
ferred against him iu a court of justice. 

Actual contumacy is the rcfusal of a party 
actually before the court to obev some order 
of the court 

Prcsumcd contumacy is the act of refus- 
ing or declining to appcar upou being cited. 
3 Curt. Ecc. 1. 

One who has hcon convictcd in contuma- 
ciam iu a foreign country is to be rogarded, 
not as convicted of, but ouly cliargcd with, 
tlie offence: Ward, C. J., ln Ex parte Fudera, 
1G2 Fed. 591, adopting Moore, ExtratL art. 
102 . 

CONTUMAX. Oue accused of a crime who 
refuses to appear and auswer to the charge. 
An outlaw. 

CONTUSION. I n Mcdieal J urisprudence. 
An injury or lesion, arisiug from the shock 
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of a body with a large surface, which pre- 
sents no loss of substance and no apparent 
wound. If the skin be divided, the injury 
takes the name of a contused wound. See 4 
C. & P. 3S1, 55S, 505; 6 id. GS4; Thomas, 
Med. Dict. sub v.; 2 Beck, Med. Jur. 18, 23. 

CONUSANCE, CLAIM 0 F. See Cogni- 

ZANCE. 

CONUSANT. One who knows; as, if a 
party knowing of an agreement in which he 
has an interest makes no objection to it, he 
is said to be conusant. Co. Litt. 157. 

CONUSOR. A cognizor. 

CONVENE. In Civil Law. To bring an 
action. 

CONVENTICLE. A private assembly of a 
few folks under pretence of exercise of re- 
ligion. The name was first given to the meet- 
ings of Wickliffe, but afterwards applied to 
the meetings of the non-conformists. Cowell. 

The meetings were made illegal hy 16 Car. II. c. 4, 
and the term in its later signification came to de- 
note an unlawful religious assembly. 

C0NVENTI0 (Lat. a coming together). 
In Canon Law. The act of summoning or 
calling together the parties by summoning 
the defendant. 

When the defendant was brought to answer, he 
was said to be convened,—which the canonists called 
conventiOj because the plaintiff and defendant met 
to contest. Story, Eq. Pl. 402. 

In Contracts. An agreement; a covenant. 
Cowell. 

Often used in the maxim conventio vincit legem 
(the express agreement of the parties supersedes 
the law). Story, Ag. § 368. But this maxim does 
not apply, it is said, to prevent the application of 
the general rule of law. Broom, Max. 690. See 
Maxims. 

CONVENTION. In Civil Lavv. A general 
term which comprehends all kinds of con- 
tracts, treaties, pacts, or agreements. The 
consent of two or more persons to form with 
each other au engagement, or to dissolve or 
change one which they had previously formed. 
Dornat, 1. 1, t. 1, s. 1; Dig. lib. 2, t 14, 1. 1; 
lib. 1, t. 1, 1. 1, 4 and 5. 

In Legislation. This term is applied to a 
meeting of the delegates elected by the people 
for other purposes than usual legislation. It 
is used to denote an assembly to make or 
amend the constitutiou of a state; also an 
assembly of the delegates of the people to 
nominate candidates to be supported at an 
election. As to the former use, see Jameson, 
Constit. Conv.; Cooley, Const. Lim.; Con- 

STITUTIONAL CONVENTION. 

CONVENTION PARLIAMENTS. Parlia- 
ments which met in 1GG0 (and restored 
Charles II) and in 10SS-9 (and brought Wil- 
,liam and Mary to the throne). So called 
because they were not suinmoned by the 
king's writ. The acts of the former were 
confirmed by the succeeding Parliament sum- 
moned in due form, but this was not deemed 


necessary as to those of the latter. Tasw.- 
Langraead, Engl. Const. Hist 575. 

CONVENTIONAL. Arising from, and de- 
pendent upon, the act of the parties, as dis- 
tinguished from legal, which is something 
arising from act of law. 2 Bla. Com. 120. 

CONVENTIONES LEGITIM/E. See Con- 

TRACrr. 

CONVENTUS (Lat. convcnire). An as- 
sembly. Conventus magnatum vel proccrum. 
An assemblage of the chief men or nobility; 
a name of the English parliament 1 Bla. 
Com. 24S. 

In Civil Law. A contract made between 
two or more partiês. 

A multitude of men, of all classes, gather- 
ed together. 

A standing in a place to attract a crowd. 

A collection of the people hy the magis- 
trate to give judgment. Calvinus, Lex. 

CONVENTUS JURIDICUS. A Koman 
provincial court for the determination of 
civil causes. 

CONVERSANT. One who is in the habit 
of being in a particular place is said to be 
conversant there. Barnes 1G2. 

Acquainted; familiar. 

CONVERSIQN. In Equity. The exchange 
of property from real to personal or from 
personal to real, which takes place under 
some circnmstances in the consideration of 
the law, such as, to give effect to directions 
in a will or settlement, or to stipulatious in 
a contract, although no such change has 
actually taken place. 1 Bro. C. C. 497; 1 
Lead. Cas. Eq. G19; id. S72; Lawrence v. 
Elliott, 3 Redf. (N. Y.) 235; Dodge v. 
Williams, 46 Wis. 70, 1 N. W. 92, 50 N. W. 
1103; Maddock v. Astbury, 32 N. J. Eq. 181. 

A qualified conversion is one directed for 
some particular purpose; Harker v. Reilly, 
4 Del. Ch. 72. Where the purpose of conver- 
sion totally fails no conversion takes place, 
but the property remains in its original state, 
but where there is a partial failure of the 
purpose of conversion of land the surplus re- 
sults to the heir; 1 Bro. C. C. 503; as mon- 
ey and not as land, and therefore if he be 
dead it will pass to his personal representa- 
tives even if the land were sold in his life- 
time; 4 Madd. 492. The English authorities 
strongly favor the heir, and the authorities 
are collected by Bispham (Eq. pt. ii. ch. 
v.) and by Bates, Ch. (Harker v. Reilly, 4 
Del. Ch. 72), w r ho held that where there was 
a qualified conversion by will, if one of the 
legacies fail, whether it be void ab originc or 
lapse, that portion of the fund which fails of 
its object will result to tlie party who would 
have heen entitled to the real estate unsold. 
Bispham considers the American authorities 
less favorable to the heir than the English, 
citing Craig v. Leslie, 3 Wheat. (U. S.) 5G3, 
4 L. Ed. 4G0, wh'ere it wâs held that if the 
iutent of the testator appears to have been 
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to starap upon the proceeds of the land de- 
gcribed to be sold the character of pcrson- 
alty, to all intents and purposes the claiin 
of the heir is defeated and the estate is con- 
sidered persoual (see also Morrow v. Bren- 
Izer, 2 Itawle Ll’a.] 1S5). But in the Dela- 
ware case citcd it was consldered that the 
English doctrine of qualificd conversion was 
fully sustaiued by tlie American cases at 
large as collected in the American note to 
Ackroyd v. Sraithson, 1 Wh. & Tud. L. Cas. 
in Eq. 590; and fhe case cited by Bisphara 
frora 9 Wheat., as appears froin the foregoing 
stateinent of it, does not confiict with the 
English doctrine, as it is expressly liraited 
to cases in which the intentiou is clear that 
the heir shall not take. 

Land is held to be converted into money, 
in equity, when the owner has contracted 
to sell; and if he die before raaking a con- 
veyance, his executors will be entitled to 
the money, and not his lieirs; 1 W. Bla. 129; 
Masterson v. Bullen, G2 Ala. 145. 

Wheu land is ordered by a will to be sold, 
lt is regarded as converted into personalty; 
Hough’s Estate, 3 D. U. (Ba.) 1S7: so of a 
direction to sell after 20 years; Ilandley v. 
Palraer, 103 Fed. 39, 43 C. C. A. 100; but a 
mere power of sale will not have tliat effect 
until it is exercised; Chew v. Nicklin, 45 Pa. 
84. i Lands taken under the right of eniinent 
doraain are converted. 

Money may be held to be converted into 
land under various circumstances : as where, 
for example, a man dies before a conveyance 
is made to him of land which he has bought. 
1 P. Wras. 17G; Peter v. Beverly, 10 Pet. (U. 
S.) 563, 9 L. Ed. 522. See Giraud v. Giraud, 
5S IIow. Pr. (N. Y.) 175; Orrick v. Boehm, 
49 Md. 72. 

Where land forraing part of a decedent’s 
estate is sold in foreclosure to pay off a debt, 
the sale converts the real estate into raoney. 
But the conversion is effectual only to the 
extent and for the purposes for wliich the 
sale was authorized, wliether by wili or by 
the order of the court. So far as these pur- 
poses do not extend, and in so far as any of 
them do uot take elfcct, in fact or in law, the 
property retains its forraer character in re- 
spcct of the rights of its oWner and passes 
accordingly; 2 Woerner, Am. L. of Adra. § 
4S1; Ivitchens v. Jones, 87 Ark. 502, 113 S. 
W. 29, 19 L. R. A. (N. S.) 723, 128 Ara. St. 
Rep. 3G. 

In case of foreclosure of a raortgage, as to 
whother the heir or personnl representatlve 
takes the surplus depends npon whether the 
mortgagor died before or after the forcclo- 
sure; 2 Sim. St. 323; although in one casc, 
where foreclosure was before mortgagor’s 
deatli, still it was held that the surplus weut 
to his heirs; 124 L. T. 503. A conditional di- 
rection to sell land can canse no equitahle 
conversion until the condition Is satisfied; 
L. R. 2G Ch. Div. GOl. 

When a binding option for the purchase of 


land is not exercised untll after the death 
of the vendor, the conversion relates back as 
between the heir and the personal repre- 
sentative to the date of the contract by 
whicli the option was given; 14 Yes. 591; 
D’Arras v. Keyser, 2G Pa. 249; Ncwport Wa- 
ter-Works v. Sisson, 1S R. I. 411, 28 Ati. 33G; 
contra , Smith v. Loeweustein, 50 Ohio 31G, 
34 N. E. 159. 

Courts of equity have power to order thö 
conversion of property held in a trust from 
real estate into personal cstate, or vice vcrsa t 
wlien such conversion is not in contlict with 
the will of the testator, expressly or by im- 
plication, and is for the intercst of the ct stui 
quc trust; Ex parte Jordan, 4 Del. Ch. G15; 
Johnson v. Payne, 1 IIill (S. C.) 112. The 
English court of chancery largely exercised 
this jurisdiction; 2 Sto. Eq. Jur. § 1357; 6 
Ves. Jr. G; G Madd. 100. 

At Law. An unauthorized assumption and 
exercise of the right of owuership over goods 
or personal chattels belonging to another, to 
the alteration of tlieir condition or the exclu- 
sion of the owner’s rights. Stickney v. Mun- 
roe, 44 Me. 197; Gilman v. Hill, 3G X. II. 
311; Ascliermann v. Brewing Co., 45 Wis. 
2G2. 

A constructive conversion takes place 
when a person does sucli acts in reference to 
the goods or personal chattels of another as 
araount, in view of the law, to appropriation 
of the property to himself. 

A direct conversion takes place when a 
person actually appropriates the property of 
auother to his own beuefieial use and eujoy- 
ment, or to that of a third person, or destroys 
it, or alters its nature. 

Every such unauthorized taking of per- 
sonal propcrty; Pollock, Torts 435 ; Kennet 
v. Robinsou, 2 J. J. Mar. (Ky.) S4; Ilutchin- 
son v. Bobo, 1 Bailey (S. C.) 54G; Murray v. 
Burling, 10 Johns. (N. Y.) 172; Ilowitt v. 
Estelle, 92 111. 21S; and all intermeddling 
with it beyond the extent of authority con- 
ferred, in case a limitcd authority over it 
has been given; Cummings v. Perhara, 1 
Metc. (Mass.) 555; Grant v. King, 14 Yt 3G7; 
Seymour v. Ives, 4G Conu. 109; People v. 
Bank, 75 N. Y. 547; Liptrot v. Holraes, 1 Ga. 
3S1; with intcnt so to apply or dispose of 
it as to alter its coudition or interfore with 
tlie owner’s dominiou; Stevens v. Curtis, 1S 
Pick. (Mass.) 227 : S M. & W. 540 ; consti- 
tutes a conversion, inclnding a taking by 
those claiming without right to be assignees 
iu bankruptcy ; 3 Brod. & B. 2; using a 
thing without license of the owner; Ilolland 
v. Osgood, S Yt. 281; Silsbury v. McCoou, G 
llill (N. Y.) 425, 41 Ain. Dec. 753; Jobnsou 
v. Weedman. 4 Scam. (111.) 495: Scruggs v. 
Davis. 5 Snecd (Tenn.) 2G1: Johnson’s Adm’rs 
v. The Arabia, 24 Mo. SG ; or iu excess of the 
license: Ilart v. Skinner, 16 Yt. 13S, 42 Am. 
Dec. 500: Wlieelock v. Whechvnght, 5 Mass. 
104; Disbrow v. Ten Broeck, 4 E. D. Sm. (N. 
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Y.) 397; Creach v. McRae, 50 N. C. 122; 
niisnse or detcntion by a finder or other 
bailee; Wheelock v. Wheelwright, 5 Mass. 
104; ' Marriam v. Yeager, 2 B. Monr. (Ky.) 
839; Cargill v. Webb, 10 N. H. 199; Ripley 
v. Dolbier, 18 Me. 3S2; Spencer v. Pilcher, 
8 Leigh (Va.) 5G5; Gentry v. Madden, 3 Ark. 
127; Ilorsely v. Branch, 1 Ilumph. (Tenn.) 
199; Disbrow v. Ten Broeck, 4 E. D. Sm. 
(N. Y.) 397; Fail v. McArthur, 31 Ala. 26; 
see Harvcy v. Epes, 12 Gratt. (Va.) 153; de- 
livcry by a bailee in violation of orders; St. 
John v. O’Connel, 7 Port. (Ala.) 466; non- 
delivery by a wharfinger, carrier, or other 
bailee; Laugford v. Cummings, 4 Ala. 46; 
Judah v. Ivemp, 2 Johns. Cas. (N. Y.) 411; 
Ewart v. Kerr, Rice (S. C.) 204; Greenfield 
Bank v. Leavitt, 17 Pick. (Mass.) 1, 28 Am. 
Dec. 26S; a ivrongful sale by a bailee, under 
some circumstances; 10 M. & W. 576; 11 id. 
363; Everett v. Coffin, 6 Wend. (N. Y.) 603, 
22 Am. Dec. 551; Carraway v. Burbank, 12 
N. C. 306; Howitt v. Estelle, 92 111. 21S; Bay- 
lis v. Cronkite, 39 Mich. 413; a sale of stolen 
goods by an auctioneer, though made without 
notice of the lack of title ; [1S92] 1 Q. B. 495; 
where one, who has authority to sell, sells 
below the authorized price, it does not con- 
stitute conversion; Sarjeant v. Blunt, 16 
Johns. (N. Y.) 74; contra , Chase v. Basker- 
ville, 93 Minn. 402, 101 N. W. 950. It is not 
conversion to sell for credit, when authorized 
to sell only for cash; Loveless v. Fowler, 79 
Ga. 134, 4 S. E. 103, 11 Am. St. Rep. 407; 
but exchanging the goods has been held a 
conversion; Ainsworth v. Partillo, 13 Ala. 
460; a failure to sell when ordered; Barton 
v. White’s Adm’r, 1 Harr. & J. (Md.) 579; 
Ainsworth v. Partillo, 13 Ala. 460; improper 
or in formal seizure of goods by an offieer; 
Sanborn v. Hamilton, 18 Vt. 590; Reynolds 
v. Shuler, 5 Cow. (N. Y.) 323; Burk v. Bax- 
ter, 3 Mo. 207; Martin v. England, 5 Yerg. 
(Tenn.) 313; Burgin v. Burgin, 23 N. C. 453; 
Calkins v. Lockwood, 17 Conn. 154, 42 Am. 
Dec. 729; Fiedler v. Maxwell, 2 Blatc-hf. 
552, Fed. Cas. No. 4,760; Ferguson v. Clif- 
ford, 37 N. H. 86; informal sale by such of- 
ficer; Tierce v. Benjamin, 14 Pick. (Mass.) 
356, 25 Am. Dec. 396; or appropriation to 
himsclf; Perkins v. Thompson, 3 N. H. 144; 
as against such officer in the last three cases; 
the adultcration of liquors as to the whole 
quantity affected; 3 A. & E. 306; Young v. 
Mason, S Pick. (Mass.) 551; an excessive levy 
on a defendant’s goods, followed by a sale; 
6 Q. B. 381; but not including a mcre tres- 
pass with no further intent; 8 M. & W. 540: 
Stevens v. Curtis, 18 Pick. (Mass.) 227; nor an 
accidental loss by mere omission of a car- 
rier; 2 Greenl. Ev. § 643; 5 Burr. 2825; 
Dwight v. Brew^ster, 1 Pick. (Mass.) 50, 11 
Am. Dec. 133; Hawkins v. Holfman, 6 Hill 
(N. Y.) 5S6. 41 Am. Dec. 767; nor mere non- 
feasance; 2 B. & P. 438; Cairnes v. Bleecker, 


12 Johns. (N. Y.) 300. A manual taking is 
not necessary. 

Trover will lie for the value of property il- 
legally withheld under an unlawful claim 
for freight charges; JNIarsh v. R. Co., 9 Fed. 
S73; Richardson v. Rich, 104 Mass. 156, 6 
Am. Rep. 210; Beasley v. R. Co., 27 App. D. 

C. 595, 6 L. R. A. (N. S.) 104S; though the 
refusal to surrender was conditional, for the 
purpose of ascertaining whether the bill of 
lading or the waybill w r as the true statement 
of the sum due; Beasley v. R. Co., 27 App. 

D. C. 595, 6 L. R. A. (N. S.) 1048. It is not 
conversion for a common carrier, who has 
received property from one not rightfully 
entitled to its possession, to deliver it in ac- 
cordauce with the contract of carriage, un- 
less the true owner intervenes before the 
goods are delivered and demands them; 
Shellnut v. R. Co., 131 Ga. 404, 62 S. E. 294, 
1S L. R. A. (N. S.) 494; Gurley v. Armstead, 
148 Mass. 267, 19 N. E. 389, 2 L. R. A. S0, 12 
Am. St. Rep. 555; Burditt v. Hunt, 25 Me. 
419, 43 Am. Dec. 289; contra, Southern Ex- 
press Co. v. Palmer, 48 Ga. 85. 

Where the carrier has been notified by the 
true owner while the goods are still in its 
possession, however, it is a conversion to 
deliver tliem according to the directions of 
the shipper; Atchison, T. & S. F. R. Co. v. 
Jordon, 67 Kan. 86, 72 Pac. 533; Charleston 
& W. C. R. Co. v. Pope, 122 Ga. 577, 50 S. E: 
374. 

The intention required is simply an intent 
to use or dispose of the goods, and the knowl- 
edge or ignorance of the defendant as to their 
ownership has no influence in deciding the 
question of conversion; Lee v. McKay, 25 N. 
C. 29; Thayer v. Wright, 4 Denio (N. Y.) 180; 
Thrall v. Lathrop, 30 Yt. 307, 73 Am. Dec. 
306; 'Riley v. Water Power Co., 11 Cush. 
(Mass.) 11; Newkirk v. Dalton, 17 111. 413; 
Bartlett v. Iloyt, 33 N. H. 151. 

A license may be presumed wffiere the tak- 
ing w r as under a necessity, in some cases; 
6 Esp. 81; or, it is said, to do a work of 
charity; 2 Greenl. Ev. § 643; or a kindness 
to the owner; 4 Esp. 195; Sparks v. Purdy, 
11 Mo. 219; Plumer v. Browm, 8 Metc. (Mass.) 
57S; without intent, in the last two cases, 
to injure or convert it; Plumer v. Brown, 8 
Metc. (Mass.) 578. As to what constitutes a 
conversion as betw T een joint owners, see Low- 
thorp v. Smith, 2 N. C. 255; White v. Os- 
born, 21 Wend. (N.' Y.) 72; Campbell v. 
Campbell, 6 N. C. 65; Bradley v. Arnold, 16 
Vt. 382; and as to a joint conversion by two 
or more, see White v. Demary, 2 N. H. 546; 
Forbes v. Marsh, 15 Conn. 384; Guerry v. 
Kerton, 2 Rich. (S. C.) 507; White v. Wall, 
40 Me. 574. A tenant in common can main- 
tain trover for the sale or attempted sale 
of the common chattel; Williams v. Chad- 
bourne, 6 Cal. 559; Dyckman v. Valiente, 
42 N. Y. 549; contra, Barton v. Burton, 27 
Vt. 93; 9 Ex. 145; some cases hold that 
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nothing short of the destruction of the 
plaintifTs propert} T is a conversion, because 
a sale passes only the vendor's title and 
the co-tenant continues a co-tenant with 
the purchaser; Rig. Torts 204. It is held al- 
so that trover lies, hetween co-tenants, for a 
mere withholding of the chattel, or the mls- 
use of it, or for a refusal to terminate the 
coinmon interest; Agncw v. Joliuson, 17 Pa. 
373, 55 Am. Dec. 5G5; Fiquet v. Allison, 12 
Mich. 328, 8G Am. Dec. 54. 

An original unlawful taklng is in general 
conclusive evidence of a coiiversion; Davis 
v. Duncan, 1 McCord (S. C.) 213; Farringtou 
v. Payne, 15 Johns. (N. Y.) 431; Iiyde v. 
Noble, 13 N. II. 491, 3S Am. Dec. 508; Gar- 
rard v. R. Co., 29 Pa. 151; Skiuner v. Rrig- 
ham, 12G Mass. 132; as is the existence of 
a state of things wliich constitutes au actual 
conversion; Everett v. Cofliu, G Weud. (N. 
Y.) G03, 22 Am. Dec. 551; Combs v. Johuson, 
12 N. J. L. 244; Newsum v. Newsum, 1 Leigh 
(Va.) SG, 19 Am. Dec. 739; Jewett v. Viit- 
ridge, 12 Me. 243, 27 Am. Dee. 173; Ilimes v. 
MeKinuey, 3 Mo. 3S2; Grant v. King, 14 Vt. 
3G7; without showing a demand and re- 
fusal; but where the original takiug was 
lawful and the deteution ouly is illegal, a de- 
mand and refusal to deliver must be showu; 
Witherspoon v. Blewett, 47 Miss. 570; 5 B. 
& C. 14G; Kenuet v. Robinson, 2 J. J. Marsh. 
(Ky.) 84; Thompson v. Rose, 1G Couu. 71, 41 
Am. Dec. 121; Polk's Adm’r v. Alleu, 19 Mo. 
4G7; Rogers v. Huie, 2 Cal. 571, 5G Am. Dec. 
363; but this evidence is open to explaua- 
tiou and rebuttal; Cooley, Torts 532; 2 

Wms. Saund. 47 e; 5 B. & Ald. 847; Thomp- 
son v. Rose, 1G Coun. 71, 41 Am. Dec. 121; 
Jacoby v. Laussatt, G S. & R. (Pa.) 300; Lock- 
wood v. Buil, 1 Cow. (N. Y.) 322, 13 Am. Dec. 
539; Munger v. Hess, 28 Barb. (N. Y.) 75; 
Dietus v. Fuss, 8 Md. 148; even Ihough ab- 
soiute; 2 C. M. & R. 495. Demauds aud un- 
iawful refusal constitute a conversion; Big. 
Torts 200; mere refusal is only evidence of 
conversion; id. 202. 

There has been a conspicuous lack of liar- 
mony in the decisious as to whether a pledgee 
or purcbaser from one guilty of conversion is 
himself guilty, before demand and refusal. 
In England the law is brielly summarized in 
4G Solicitor’s Journ. 24. In 11 Q. R. Div. 99, 
it is held that there is no conversion until 
detention after dcmand; so also Rawley v. 
Brown, 18 Ilun (N. Y.) 45G; but by the weight 
of Amcrican authority demand is not neces- 
sary; Riley v. Water Power Co., 11 Cush. 
(Mass.) 11, and sce an article in 15 Am. L. 
Rev. 3G3. 

The refusal, to constitute such evidence, 
must be unconditional, and not a reasonable 
excuse; 3 Ad. & E. 10G; Robinson v. Bur- 
leigb, 5 N. H. 225; Wood v. Dudley, S Vt. 
433; Thompson v. Rosc, 1G Conn. 7G, 41 Am. 
Dec. 121; Bowman v. Eaton, 24 Barb. (N. 
Y.) 528; or accompauied by a eondition 


which the party has no right to impose; 6 
Q. B. 443; Dowd v. Wadsworth, 13 N. C. 130, 
18 Am. Dec. 5G7; if made by an agent, it 
must be within the scope of his authority, to 
bind the principal; 6 Jur. 507 ; Cass v. R. R. 
Co., 1 E. D. Sm. (N. Y.) 522 ; but ls not evi- 
dencc of conversion where aecompaniod by 
a condition wliich the party has a riglit to 
impose; G Q. B. 443; 5 B. & Ald. 217; Shot- 
well v. Few, 7 Johns. (N. Y.) 302; Dowd v. 
Wadsworth, 13 N. C. 130, 18 Aiu. Dec. 5G7; 
Watt v. Potter, 2 Mas. 7J, Fed. Cas. No. 17,- 
291. It may be inade at auy tlme prior to 
bringing suit; 2 Greenl. Ev. § G44; 11 M. & 
W. 3GG; Storm v. Livlngston, G Johns. (N. 
Y.) 44; if before he has parted with his pos- 
session; Knapp v. Winchester, 11 Vt. 351. 
It may be iuferred from non-compliance with 
a proper deniand; 7 C. & P. 339; Judah v. 
Kemp, 2 Johns. Cas. (N. Y.) 411. Tbe de- 
mand must be a proper one; White v. Demary, 
2 N. II. 54G ; La Place v. Aupoix, 1 Johus. Cas. 
(N. Y.) 40G; Speuce v. Mitchell, 9 Ala. 744; 
made by the proper person; see 2 Brod. & B. 
447 ; Watt v. Potter, 2 Mas. 77, Fed. Cas. No. 
17,291; Carr v. Farloy, 12 Me. 32S; aud 
upou the proper person or persons; 3 Q. B. 
G99; White v. Demary, 2 N. II. 540. The 
plaintiff must have at least the right to im- 
uiediate possession; Ilardy v. Munroe, 127 
Mass. G4. 

C0NVEYANCE. The transfer of the title 
of land from one persou or class of persons 
to another. Dickerman v. Abrahams, 21 
Barb. (N. Y.) 551; Abendroth v. Towu of 
Greenwich, 29 Conn. 35G. 

There is no magical meaning In this word; 
it denotes an instrument wliich carries from 
one person to another au interest in land ; 
Cairns, L. C., in L. R. 10 Ch. App. 12. 

The iüstrument for effecting snch trans- 
fer. It includes leases; Jones v. Marks, 47 
Cal. 242; aud mortgages; Odd Fellows Sav- 
ings Bank v. Banton, 4G Cal. C03. 

Wlien there is no express agreement to 
the contrary, the expense of the eonveyanee 
falls upon the purchaser; 2 Ves. 155, note; 
who nnist prepare aud tender the couvey- 
ance. But see, contra , Fnirfax v. Lewis. 2 
Rand. (Va.) 20; Warvelle, Vend. 347. The 
expense of the exceution of the eonveyance 
is, on the contrary, usually borne by tlie ven- 
dor; Sugd. Vend. & P. 29G; contra, Fairfax 
v. Lewis, 2 Rand. (Va.) 20; Cooper v. Brown, 
2 McLean 495, Fed. Cas. No. 3,191. See Liv- 
ermore v. Bagley, 3 Mass. 4J>7; Dudley v. 
bumner, 5 id. 472; Eunom. 2, § 12. 

The forms of convoyaneo liave varied wide- 
ly from eaeh other at differont periods in 
the history of the law. and in the various 
statcs of the United States. The mode at 
present prevailing in this country is by bar- 
gain and sale. 

A lease is a conveyanee ; Shimer v. Town 
of Phillipsburg, 5S N. J. L. 50G, 33 Atl. 852; 
' Sanford v. Jolinson, 24 Minn. 172; Jones v. 
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Marks, 47 Cal. 242; Crouse v. Miehell, 130 
Mich. 347, 90 N. W. 32, 97 Am. St. Rep. 479; 
Koeber v. Somers, 108 Wis. 497, 84 N. W. 
991, 52 L. R. A. 512; Milliken v. Faulk, 111 
Ala. G58, 20 South. 594; contra, Stone v. 
Stone, 1 R. I. 425 (under a general reeording 
statute; and is it where a married woman’s 
act requires a husband to join in all convey- 
ances?) ; Heal v. Oil Co., 150 Ind. 483, 50 
N. E. 4S2; Perkins v. Morse, 7S Me. 17, 2 
Atl. 130, 57 Am. Rep. 7S0 ; Sullivan v. Barry, 
4G N. J. L. 1 ; nor within meaning of an act 
declaring that no covenants shall be implied 
in any conveyance of real estate; Tone v. 
Brace, 11 Paige Ch. (N. Y.) 56G; Mayor, 
etc., of City of New York v. Mabie, 13 N. Y. 
151, 64 Am. Dec. 538; Shaft v. Carey, 107 
Wis. 273, S3 N. W. 2S8. Where a statute al- 
lowed appeals in cases involving conveyanc- 
es of real estate, it was held that an order 
directing a lease to be executed was not 
within the statute; Tuohy’s Estate, 23 Mont. 
305, 58 Pac. 722. 

C0NVEYANCER. One who makes it his 
business to draw deeds of conveyance of 
lands for others and to investigate titles 
to real property. They frequently act as 
brokers for the sale of real estate and ob- 
taining loans on mortgage, and transact a 
general real estate business. 

CONVEYANCING. A term including both 
the science and art of transferring titles to 
real estate from one man to another. 

It includes the examination of the title of the 
alienor, and also the preparation of the instru- 
ments of transfer. It is, in England and Scotland, 
and, to a less extent, in the United States, a highly 
artificial system of law, with a distinct class of 
practitioners. A profound and elaborate treatise 
on the English law of eonveyaneing is Mr. Preston’s. 
Geldart and Thornton’s works are also important ; 
and an interesting and useful summary of the 
American law is given in Washburn on Real Prop- 
erty. See Clerke; Martindale; Morris; Yeakle, 
Conveyancing. 

C0NVEYANCING C0UNSEL T0 THE 
C0URT 0 F CHANCERY. Certain counsel, 
not less than six in number, appointed by 
the Lord Chancellor, for the purpose of as- 
sisting the court of chancery, or any judge 
thereof, with their opinion in matters of 
title and conveyancing. Stat. 15 & 16 Vict. 
c. 80, §§ 40, 41. 

C0NVICIUM. In Civil Law. The name 
of a species of slander or injury uttered in 
public, and which charged some one with 
some act contra bonos mores . Vicat; Bac. 
Abr. Slander, 29. 

C0NVICT. One who has been condemned 
by a competent court. One who has been 
convicted of a crime or inisdemeanor. 

He differs from a slave, not being mere 
property without civil rights, but having all 
the riglits of an ordinary citizen not taken 
from him by the law. While the law takes 
his liberty and imposes a duty of servitude 
and observance of discipline, it does not de- 


ny his right of personal security against un- 
lawful invasion; Westbrook v. State, 133 
Ga. 578, 66 S. E. 7S8, 26 L. R. A. (N. S.) 
591, 18 Ann. Cas. 295. See Prisoner; Pbis- 
on Labor. 

To condemn. To find guilty of a crime or 
misdemeanor. 4 Bla. Com. 362. 

C0NVICT-MA0E G00DS. See Prison 
Labor. 

C0NVICTED. Attaint. Thayer, Evidence. 

C0NVICTI0N (Lat. convictio; from con, 
with, vinoire, to bind). In Practice. That 
legal proceeding of record which ascertains 
the guilt of the party and upon which the 
sentence or judgment is founded. Nason v. 
Staples, 48 Me. 123; Com. v. Lockwood, 109 
Mass. 323, 12 Am. Rep. 699; Com. v. Gor- 
ham, 99 Mass. 420. 

Finding a person guilty by verdict of a 
jury. 1 Bish. Cr. L. § 223; see 45 Alb. L. 
J. 1. 

A record of the summary proceedings up- 
on any penal statute before one or more 
justices of the peace or other persons duly 
authorized, in a case where the offender has 
been convictcd and sentenced. Holthouse, 
Dict. 

In its popular sense a verdict of guilty is 
said to be a eonviction; Smith v. Com., 14 
S. & R. (Pa.) 69. In its strict legal sense it 
means judgment on a plea or verdict of 
guilty; Com. v. McDermott, 224 Pa. 363, 73 
Atl. 427, 24 L. R. A. (N. S.) 431. 

The first of the definitions here given undoubtedly 
represents the aecurate meaning of the term, and 
includes an ascertainment of the guilt of the party 
by an authorized magistrate in a summary way, or 
by confession of the party himself, as well as by 
verdict of a jury. The word is also used in each of 
the other senses given. It is said to be sometimes 
used to denote final judgment. Dwar. 2d ed. 683. 

Summary conviction is one which takes 
place before an authorized magistrate with- 
out the intervention of a jury. 

Conviction must precede judgment or sen- 
tence; In re McNeill, 1 Cai. (N. Y.) 72; 
State v. Cross, 34 Me. 594; see Faunce v. 
People, 51 111. 311; but it is not necessarily 
or always followed by it; 1 Den. C. C. 568; 
Ex parte Dick, 14 Pick (Mass.) 88; Kane v. 
People, 8 Wend. (N. Y.) 204; Smith v. 

Eames, 3 Scam. (111.) 76, 36 Am. Dec. 515. 
Generally, when several are charged in the 
same indictment, some may be convicted and 
the others acquitted; 2 Den. C. C. S6; State 
v. Allen, 11 N. C. 356; Bloomhuff v. State, 
8 Blackf. (Ind.) 205; but not where a joint 
offence is charged; Stephens v. State, 14 
Ohio, 3S6; State v. Mainor, 28 N. C. 340. 
A person cannot be convicted of part of an 
offence charged in an indictment, except by 
statute; Com. v. Newell, 7 Mass. 250; State 
v. Shoemaker, 7 Mo. 177; State v. Bridges, 
5 N. C. 134; Cameron v. State, 13 Ark. 712 k 
A conviction prevents a second prosecution 
for the same offence; Whart Cr. Pl. § 456; 
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U. S. v. Keen, 1 McLean 429, Fed. Cas. No. 
15,510; State v. Benham, 7 Conn. 414; Mount 
r. State, 14 Ohio 295, 45 Ain. Dec. 542; State 
y. Norvell, 2 Yerg. (Tenn.) 24, 24 Am. Dee. 
458; Solliday v. Com., 28 Pa. 13. But the 
reeovery in a eivil suit, of a fine, part of a 
penalty under a statute, does not prevent 
the proseeution of the defendant for the pur- 
pose of enforcing the full penalty by impris- 
onment; In re Leszynsky, 1G Blatelif. 9, Fed. 
Cas. No. 8,279. A eonvietion of a less offenee 
may be had where the indletmont charges 
a greater ofl'ence, which necessarily ineludes 
the less; State v. Outerbridge, S2 N. C. 021; 
Green v. State, 8 Tex. App. 71; De Lacy v. 
State, S Baxt. (Teim.) 401; State v. O’Kane, 
23 Kan. 244; State v. Schele, 52 la. G08, 3 
N. W. G32. As to the rule where the indict- 
ment under whieh the conviction is procnred 
is defeetive and liable to be set aside, see 1 
Bish. Cr. L. §§ GG3, GG4; 4 Co. 44 a. 

At eommon law convietion of eertain 
criuies when aeeompanied by judgment dis- 
qualifies the person eonvieted as a witness; 
Keithler v. State, 10 Smedes & M. (Miss.) 192. 
And see Utley v. Merriek, 11 Mete. (Mass.) 
302. But where a statute making defcndants 
witnesses is without exeeption, n convietion 
rendering such defendant infamous will not 
disqualify him ; Delainater v. Peoplc, 5 Lans. 
(N. Y.) 332; Newman v. People, G3 Barb. 
( N. Y.) G30. See Com. v. Wright, 107 Mass. 
403. 

Summary eonvictions, heing obtained by 
proceedings in derogation of the eommon 
law, must be obtained strictlv iu pursuauee 
of the provisions of the statute; 1 Burr. G13 ; 
and the reeord must show fully that all 
proper steps have been taken: Welinan v. 
Polhill, R. 31. Charlt. (Ga.) 235; Singleton 
r. Com’rs of Tobaeeo Inspection, 2 Bay (S. 
C.) 105; Bigelow v. Stearns, 19 Johns. (N. 
Y.) 39, 41, 10 Am. Dee. 1S9; Chase v. Hatha- 
way, 14 Mass. 224; Cumming’s Case, 3 Greenl. 
(Me.) 51; Keeler v. Milledgo, 24 N. J. L. 142 ; 
and espeeially that the eonrt had jurisdie- 
tion ; Braekett v. State, 2 Tyler (Vt.) 107 ; 
Powers v. People, 4 Johns. (N. Y.) 292; Maj T - 
or, ete., of City of Philadelphia v. Nell, 3 
Yeates (Pa.) 475. 

As to payment of eosts upon conviction, 
see 1 Bish. Cr. Pr. § 1317, n. 

C0NV1VIUM. A tenure by which a ten- 
ant was bound to provide meat and drlnk for 
his lord at least onee in the year. CowelL 

C0NV0CATI0N (Lat. con, togetlier, voco, 
to call). In Ecclesiastical Law. The general 
assembly of the elergy to eonsult upon ee- 
elesiastieal inatters. See Court of Convo- 

CATION ; CHURCH OF ENGLuVND. 

C0NV0Y. A naval foree, under the eom- 
mand of an oflicer appointed by government, 
for thc protection of merehant-ships aml 
otliers, during the wliole voyage, or such part 
of it as is known to require sucli proteetion. 
Marsh. Ins. b. 1, c. 9, s. 5; Park. Ins. 3SS. 

Bouv.— 43 


Warrantles are sometlmcs inserted in policles of 
insurance that the ship shall sail with convoy. To 
compiy with thts warranty, flve things are essential: 
first, the ship must sail with the regular convoy 
appolnted by the govemment; secondly, ehe must 
sail from the place of rendezvou* appointed by the 
government; thlrdly, the convoy must be for the 
voyage; fourthly, the ship insured must have sail- 
ing instructions ; flfthly, she must depart and con- 
tlnue with the convoy till the end of the voyage, un- 
less separated from it by necessity. Marsh. Ins. b. 
1, c. 9, s. 5. 

C0-0BLIG0R. One who is hound together 
with one or more others to fulfil au obllga- 
tion. See Parties; Joinder. 

C00L BL00D. Tranquillity, or calmne^s. 
The condition of one who has the ealiu and 
nndisturbed use of his reason. In eases ol 
homieide, it frequently becomes necessary tc 
ascertain whether the act of the person kill- 
ing was done in eool blood or not, in order 
to ascertnin the dcgree of liis guilt. Bacon, 
Ahr. Alurder (B) ; Kel. 5G; Sid. 177; Lev. 
180. 

C00LING-TIME. Time for passion to 
subside and reason to interpose. Cooling- 
time destroys the effect of provoeation, leav- 
ing homicide murder the same as if no prov- 
oeation had been given; 1 Russ. Cr. GG7; 
Whart. Ilom. 44S; McWhirt’s Case, 3 Gratt. 
(Va.) 594, 4G Am. Dee. 19G. See IIomicide; 
Self-Defence. 

COPARCENARY, ESTATES IN. Estates 
of which two or more persons form one heir. 
1 Washb. R. P. 414. 

Tlie titie to sueh an estate is always by 
deseent. The shares of the tenants need not 
I>e etpial. The estate is rare in Ameriea, but 
sonietiines exists; Manehester v. Doddridge, 
3 Ind. 3G0; Pureell v. Wilson, 4 Gratt. (Va.) 
1G; Reetor v. Waugh. 17 Mo. 13, 57 Aru. Dee. 
251; Gilpiu v. Ilollingsworth, 3 Md. 190, 5G 
Am. Dee. 737. See Watk. Couv. 145. 

C0PARCENERS. Persons to whom an ês- 
tate of inheritanee deseends joiutly, aud I»y 
whom it is lield as an entire estate. 2 Bla. 
Com. 187. 

In the old English and the American sense the 
term iuciudes males as well as females, but ln the 
modern English hse Is limited to females; 4 Kent 
366. But the husband of a deceased coparcencr, if 
entitled as tenaut by the curtesy, holds as a co- 
parcener with the survivlug sisters of his wlfe, as 
does also the heir-at-law of his deceased wife upon 
his own death; Brown, DicL 

C0PARTNER. One who is n partner 
wilh one or more otlier persons; a member 
of a partnership. 

COPARTNERSHIP. A partnership. 

C0PARTNERY. In Scotch Law. The con- 
tract of eopartuersliip. Bell, Dict. 

C0PE. A duty charged on lead from cer- 
taiu mines ln England. Blount 

C0PIA LIBELLI DELIBERANDA. A writ 
to enable a man aeensed to get a eopy of the 
lihel from the judge eeelesiastieal. Cowell. 

COPULATIVE TERM. One whieh Ls plae- 
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ed between two or rnore others to join them 
together. 

COPY. A true transcript of an original 
writing. 

Excmplifications are copies verified by tlie 
great seal or by the seal of a court. 1 Gilb. 
Ev. 19. 

Examined copies are those which have 
been cornpared with the original or with an 
oflicial record tliereof. 

Officc copies are those made by officers in- 
trusted with the originals aud authorized 
for that purpose. 

The papers need not be exchanged and 
read alternately; 2 Taunt. 470; 1 Stark. 183; 
4 Cainpb. 372; 1 C. & P. 578. An examined 
copy of the books of an unincorporated bank 
is not evidence per se; Ridgway v. Bank, 12 
S. & R. (Pa.) 256, 14 Am. Dec. 6S1; Vauce 
v. Reardon, 2 N. & M’C. 299; 1 Greenl. Ev. § 
508. 

Copies cannot be given in evidence, unless 
proof is made that the original is lost or in 
the power of the opposite party, and, in the 
latter case, that notice has been given him 
to produce the original; 1 Greenl. Ev. § 50S. 

A translation of a book is not a copy; 
Stowe v. Thomas, 2 Wall. Jr. 547; 2 Am. L. 
Iteg. 229, Fed. Cas. No. 13,514; a copy of a 
book means a transcript of the entire work ; 
Rogers v. Jewett, 12 Mo. Law Rep. N. S. 339, 
Fed. Cas. No. 12,012. 

As to copies mechanically made being orig- 
inals, see International Ilarvester Co. of 
America v. Elfstrom, 101 Minn. 263, 112 N. 
W. 252, 12 L. R. A. (N. S.) 343, 11S Am. St. 
Rep. 626, 11 Ann. Cas. 107. 

C0PYH0LD. A tenure by copy of court- 
roll. Any species of holding by particular 
custom of the manor. The estate so held. 

A copyhold estate was originally an estate at the 
will of the lord, agreeably to certain customs evi- 
denced by entries on the roll of the courts baron. 
Co. Litt. 53 a; 2 Bla. Com. 95; 1 Poll. & M. 351, 357. 
It is a villenage tenure deprived of its servile inci- 
dents. The doctrine of copyhold is of no application 
in the United States. Wms. R. P. 257, 258, Rawle’s 
note ; 1 Washb. R. P. 26. See Villein. 

C0PYH0LDER. A tenant by copyhold 
tenure (by copy of court-roll)’. 2 Bla. Com. 
95. 

C0PYRIG HT. The exclusive privilege, se- 
cured according to certain legal forms, of 
printing, or otherwise multiplying, publish- 
ing, and vending copies of certain literary 
or artistic productions. 

According to the practice o£ legislation in Bng- 
land and America, the term copyright is confined to 
the exclusive right secured to the author or propri- 
etor of a writing or drawing, which may be muiti- 
plied by the arts of printing in any of its branches. 
Property in the other classes of intellectual objects 
is usually secured by letters-patent, and the inter- 
est is called a patent-right. But the distinction is 
arbitrary and conventional. 

The foundation of all rights o£ this descriptlon is 
the natural dominion which every one has over 
hls own ideas, the enjoyment of which, although 
they are embodied in visible forms or characters, 
he may, i£ he chooses, confine to himself or impart 


to others. But, as it would be impractlcable in clvil 
society to prevent others from copying such char- 
acters or forms without the intervention of positlve 
law, and as such intervcntion is highly expedieut, 
because it tehds to tho increase o£ human culture, 
kuowledge, aud convenience, it has been the prac- 
tice of civillzed nations lu modern times to secure 
and regulate the otherwise insecure and imperfect 
right whlch, according to the principlcs of natural 
justice, belongs to the author of new ideas. 

Thls has been done by securing an excluslve right 
of multlplying copies for a iimited period, as far as 
the municipal law of the particular country extends. 
But, inasmuch as the original right, founded in the 
principles of natural justice, is of an Imperfect 
character, and requires, in order to be valuable, 
the intervention of municipal law, the law of na- 
tions has not taken notice of it as it has of some 
other rights of property; and therefore all copy- 
right is the result of some municipal regulation, 
and exists only in the limits of the country by whose 
legislation it is established. The international copy- 
right which is established in consequence of a con- 
vention between any two countries is not an excep- 
tion to this principle; because the municipal au- 
thority of each nation making such convention el- 
ther speaks directly to its own subjects through the 
treaty ltself, or is exerted in its own limits by some 
enactment made in pursuance of the international 
engagement. 

It was formerly doubtful in England whether 
copyright, as to books, existed at common law. The 
subject was much discussed in 4 H. L. c. 815. It is 
said that “the negative conclusion is now generally 
accepted by lawyers." Sir P. Pollock, First Book 
of Jurispr. 200. It was held that the common law 
copyright for protection exists in favor of works 
of literature, art or science to this limited extent 
only, that while they remain unpublished no per- 
son can copyright them ; 10 Ir. Ch. Rep. 121, followed 
in [1908] 2 Ch. 441; and that the publisher of a 
copyrighted unpublished picture is liable for dam- 
ages for infringement of the owner’s common law 
right of property therein; [1908] 2 Ch. 441. 

The following judgmènt states the law in the 
United States: “Statutory copyright is not to be 
confounded with the common law right. At com- 
mon law the exclusive right to copy existed in the 
author until he permitted a general publication. 
Thus, when a book was published in print, the own- 
er’s common law right was lost. At common law 
an author had a property in his manuscript, and 
might have an action against any one who under- 
took to publish lt wlthout authority. The statute 
created a new property right, giving to the author, 
after publication, the exclusive right to multipiy 
copies for a limited period. This statutory right 
is obtained in a certain v/ay and by the perform- 
ance of certain acts which the statute points out. 
That is, the author having complied with the stat- 
ute and given up his common law right of exclu- 
sive duplicatiou prior to general publication, ob- 
tained by the method pointed out in the statute an 
excluslve right to multiply copies and publish the 
same for the term of years named in the statute. 
Congress did not sanction an existing right; it 
created a new one.” Caliga v. Newspaper Co., 215 
U. S. 183, 30 Sup. Ct. 38, 54 L. Ed. 150. The Act 
March 4, 1909, expressly reserves the common law 
rights of an author of an unpublished work in law 
or in equity. 

By art. 1, § 8, of the federal constitution, 
power was given to congress “to promote 
the progress of science and the useful arts, 
by securing for limited times to autliors and 
inventors the exclusive right to tlieir respec- 
tire writings and discoveries.” The follow- 
ing is a concise and substantial abstract of 
the Act of March 4, 1909, in eftect July 1, 
1909: 

The exclusive rights secured under the 
act are to print, reprint, publish, copy and 
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vcnd the copyrighted work ; to translate into 
olher languages or make other versions, if a 
literary work; to dramatize it if non- 
dramatic; to convert it iuto a novcl or other 
non-dramatic work, ifa dranm; toarrangc or 
adapt it if it be a lmisical work ; to completc 
it if it be a model or a design for a work of 
art; to deliver or atithorize its delivery in 
public for profit if it be a leeture, etc.; to 
perform or represent it publicly if it be a 
drama, or if it be a dramatic work and not 
reproduced for sale, to vend any mauuscript 
or record of it; to make auy transcription 
or i’ecord of it wliicli inay be cxhibited, etc.; 
to exhibit it, cte., in au.v lnanncr whatsoever; 
if it be a musical composition, to pcrforni 
it publicly for profit, and for tlie purpose of 
publisbing and vending copies to make any 
arrangement or sotting of it or of tlie melo- 
dy of it in any system of notation or form 
of record from which it may be reproduced, 
provided that the act so far as it secures 
copyriglit controlling the parts of instru- 
ments serving to reproduce mechanically 
the musical work shall not include the works 
of a foreign author or composcr unless the 
nation of such composer grants to citizens of 
the United States similar riglits, aiul provid- 
ed that whenever the owner of the musical 
copyright has used or permitted it, etc., to 
be used mechanically, any other person may 
make similar use of it upon the payment of 
a royalty of two cents on each part mauu- 
factured. The reproduetion of a mechauical 
composition on coin-operating machines is 
not to be deemed a public performance for 
profit unless .a fee is charged for admission 
to the place where it occurs. 

Nothing in the act shall be constnied to 
annul or limit the right of the author or pro- 
prietor of an uiipublished work, at cominon 
law or in equity, to prcvent the copying, pub- 
lication or use of his work without his cou- 
sent, and to obtain damages therefor. 

By section 4, copyright works include all 
the writings of an author; and by section 5 
the sub.ieet-matter of copyright is iu the fol- 
lowing classes : 

Books, ineliuling composite and cyclopedie 
works, directories, gazetteers, and other com- 
pilations; periodicals, includiug newspapers; 
lecturcs, sermous, addresses (prepared for 
oral delivery) ; dramatic or dramatico-musi- 
cal compositions ; musical compositions ; 
maps; works of art; models or designs for 
works of art; reproduc-tions of a work of 
art; drawings or plastic works of a scientific 
or technical character: photograplis; prints 
and pietorial illustrations ; Lmt this classiti- 
cation shall not limit the subjeet-mntter as 
defined in section 4, and error in elassifica- 
tion sliall not invalidate a copyright. By 
Act of x\ug. 24, 1912, two classes were added: 
Motion-picture photo-plays and motiou-pic- 
tures other than photo-plays. 

Coinpilations, abridgments, dramatizations, 
trauslations, etc., of works in the public do- 


maln or of copj’righted works when produc- 
ed with the cousent of the proprietor of the 
cupyright or works republished with new 
matter, are new works and are subjects of 
copyright. 

Xo copyright sliall subsist in tlie text of 
any work whicli is in the puldic domain, or 
in any work which was published in tliis 
couutry or a foreign couutry prior to the go- 
ing into effect of the act and not already 
copyrighted in the United States, or in any 
publication of the United States government. 

Alien authors or proprietors are within 
thc act if domiciled within the United States 
at the time of the first puldication, or if the 
nation of such nlien lias extended reciproeal 
rights to citizens of the Uuited States. 

A copyriglit is secured hy publication with 
notiee of copyright attuched to each copy of 
the work. 

liegistratlon of a elaim to a copyright is 
obtained by complying with the terms of the 
act, iucluding tlie deposit of copies, and up- 
on such compliance the register of copyrights 
shall issue the prescribed certificato. 

Copyrights may be had on the vvorks of an 
author. of w’hich copies are not reproduced 
for sale, upon the deposit of one copy of such 
work, if it be a lecture, etc., or a dramatic 
or musical, etc., composition; of a title and 
description, with one print taken from each 
scene or act, if the work be a motion-picture 
photo-play; of a photographic priut if a pho- 
tograph; of a title and description, with not 
less than two prints taken from difierent 
sections of a complete motion-picture, if the 
work be a motion-picture otlier than a pho- 
to-play; or of a photogrnph or other identi- 
fying reproduction, if a work of art, plastic 
work or drawing. 

After securiug copyright by publication, 
with notice, tw’o eomplete copies of the best 
edition of the work shall be promptl.v depos- 
ited in tbe copyriglit oflice at Washington. 

There are provisions for the manufncture 
of books, etc., within the limits of tlie United 
States. 

“Notice of copyriglit shall consist either 
of tlie word ‘Copyright’ or the ahhreviation 
‘Copr.,’ accompanied by the name of the copy- 
right proprietor, and if the work he a print- 
ed, literary, musical or dramatic work, the 
year of the eopyriglit.” cxcept that on maps, 
works of art, photographs, etc., it may con- 
sist of the letter “C” in a oirclc, witli the 
initials, monogram or symbol of the pro- 
prietor. but on somc accessible portions of 
sucli eopies the name must appear. In a 
printed publioaliou, thc copyright notice inust 
be on the title page or the page imnuHlialely 
following, or, if a periodical, upon the first 
page of text of eacli separate uuinber, or un- 
der the title heading, or in a musieal work 
eitlier on the title page or the first page of 
music. 

Copyright is for tw*enty-eight years from 
the date of ürst publication, w’hether the 
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copyrighted work bears the author’s true 
name or is published anonymously or under 
an assumed name. If the work is posthu- 
mous, a periodieal, an encyclop:edia, or other 
composite work, or was copyrighted by a cor- 
poration (not being the author’s assignee or 
licensee) or by an employer for whom a work 
was made for hire, there may be a renewal 
for twenty-eight years, if applied for within 
one year before expiration. In case of any 
other copyrighted work, the author, or if not 
living, his widow or children, or failing all 
such, liis executors or next of kiu, may re- 
new for twenty-eight years, if application is 
made more than one year before expiration. 

Jurisdiction of all suits is vested in the 
district court of the United States in the 
district in which the defeudant or his agent 
is an inhabitant or in which he may be 
found. 

Section 25 (Act of March 4, 1909, as amend- 
ed by Act of Aug. 24, 1912) provides for in- 
junctions in cases of infringement, and speci- 
fies the measure of damages in certain cases; 
also provides for the surrender and destruc- 
tion of infringing copies, etc. Injunctions 
may be served on the parties anywhere in 
the United States, and shall be operative 
throughout the United States and enforceable 
by any other court or judge. Such proceed- 
ings may be reviewed as in any other cases. 
No criminal proceeding shall be maintained 
unless commenced within three years. 

Assignments of copyright shall be record- 
ed in the copyright office within three months 
after execution if within the United States or 
witliin six months after execution without 
the United States; but otherwise shall be 
void as against any mortgagee or subsequent 
purchaser for a valuable consideration with- 
out notice, whose assignment has been re- 
corded. The assignee’s name may be substi- 
tuted in the statutory notice of copyright. 

The fee for the registratiou of any work 
deposited under the act is one dollar, which 
includes the certificate of registration under 
seal, except in cases of photographs, for 
which the fee is fifty cents when a certifi- 
cate is not demanded. 

The date of publication is the earliest day 
when copies of the first authorized edition 
were placed on sale or publiely distributed. 
‘‘Author” includes an employer in the case 
of works made for hire. 

Oratorios, cantatas, etc., may be perform- 
ed for charity by public schools, church 
choirs or vocal societies, when obtained from 
a public library, or from a public school, 
church choir or vocal society library, with- 
out constituting infringement. 

The prohibition of the importation of 
piratical copies does not apply: To works in 
raised characters for the blind; to foreign 
newspapers or magazines, although contain- 
ing copyright matter printed or reprinted by 
authority of the copyright proprietor, unless 
they contain also copyright matter printed 


or reprinted without such autliorization; to 
an authorized edition of a book in a foreign 
language, of which only an English transla- 
tion has been copyrightcd here; to books 
published abroad, with the author’s author- 
ity, when imported one copy at a time for in- 
dividual use and not for sale (but excepting 
a foreign reprint of a book by an American 
author copyrighted here); or to books import- 
ed for the United States or for libraries, etc.; 
or when such book is part of a library 
bought en bloc; or when brought personally 
into the United States. 

Cases in the former revision under former 
acts are retained as likely to be useful under 
the act of 1909. 

I Yhat may be copyrightcd. Private letters 
may be copyrighted by their author; Folsom 
v. Marsh, 2 Sto. 100, Fed. Cas. No. 4,901; 
and so may abstracts of title; Banker v. 
Caldwell, 3 Minn. 94 (Gil. 46). 

The compilations of existing material se- 
lected from common sources arranged and 
combined in original and useful form are 
the subjeet of a copyright, whether it con- 
sists wholly of selected matter or pa^tly of 
original composition; Drone, Copyr. 152. 
Thus: Dictionarics; 2 Sim. & Stu. 1; gazet^ 
teers; 5 Beav. 6; road and guide books; 1 
Drew. 353; direc-tories; L. R. 1 Eq. 697; 
calendars; 12 Ves. 270; catalogues; L. R. 18 
Eq. 444; trade catalogues; Da Prato Statu- 
ary Co. v. Guiliani Statuary Co., 1S9 Fed. 
90 ; matliematical tables ; 1 Russ. & Myl. 73 ; 
a list of kounds; L. R. 9 Eq. 324; a collec- 
tion of statistics; L. R. 3 Eq. 718. 

An abridgment, one not a mere transcript 
of the part of an original, may be copyright- 
ed; Gray v. Russell, 1 Story 11, Fed. Cas. 
No. 5,72S; so may a digest; Drone, Copyr. 
15S. One who prepares reports -of decided 
cases may obtain a valid copyright for the 
parts of which he is the author or compiler; 
Wheaton v. Pcters, 8 Pet. (U. S.) 591, 8 L. 
Ed. 1055; Little v. Gould, 2 Blatchf. 165, 
Fed. Cas. No. S,394; Paige v. Banks, 13 Wall. 
(U. S.) 60S, 20 L. Ed. 709; but the reporter 
is not entitled to a copyriglit in the opinion 
of the eourt, even though he took it down 
from the lips of the judge, nor in the kead 
notes wlien prcpared by the judge; Chase v. 
Sanborn, 6 U. S. Pat. Off. Gaz. 932, Fed. Cas. 
No. 2,628. 

The collection and arraugement of adver- 
tisements in a trade directory are the 
subject of copyright, though each single ad- 
vertisement is not; [1S93] 1 Ch. 21S. A com- 
pilation made from voluminous imblic docu- 
ments may be copyrigkted; Hanson v. Jac- 
card Jewelry Co., 32 Fed. 202. A compilation 
of prices and quotations on the stock ex- 
change, printed on skeets and issued da.ily 
as a newspaper; Exchange Telegraph Co. v. 
Gregory & Co., 73 Law Times Rep. 120. 

A photograpker, who makes no charge for 
photographing an actress in lier public char- 
acter, has the right to secure a copyright for 
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his own exclusive beneüt; Press Pub. Co. v. 
Falk, 59 Fed. 324; and where he produces 
by an arrangement of lights and shadows, an 
original effect representing his conception of 
her in a certain character, he is entitled to 
the protection of the eopyright laws; Falk 
v. Donaldson, 57 Fed. 32. So of an artistic 
photograph of a woman and child; Eurrow- 
Gilos Utliographie Co. v. Sarony, 111 ü. S. 
53, 4 Sup. Ct. 279, 28 L. Kd. 349; Falk v. 
Brett Lithographing Co., 4S Fed. G7S. 

A “hook M inay be printed on one sheet; 
Clayton v. Stone, 2 Paine 3S3, Fed. Cas. No. 
2,S72; Drury v. Ewing, 1 Bond 540, Fed. 
Cas. No. 4,095. As a general rule a printed 
publication is a book within the copyright 
laws when its contents are complete in them- 
selves, deal with a single subject, need no 
continuation, and liave appreciable size; 
Smith v. Ilitchcock, 22G U. S. 53, 33 Sup. Ct. 
G, 57 L. Ed. 119. 

A diagram witli directions for cutting 
ladies’ garments printed on a single sheet 
of paper is a “book”; Drury v. Ewing, 1 
Bond 540, Fed. Cas. No. 4,095; a manufac- 
turer of women's wearing apparel issued a 
book containing illustrations of the latest 
modes and information as to materials and 
prices; it was held a proper subject of copy- 
right, thougli used for advertisements; Na- 
tional Cloak & Suit Co. v. Kaufman, 1S9 Fcd. 
215; and so is a cut in an illustrated newspa- 
per ; Harper v. Shoppell, 2G Fed. 519; infor- 
mation iu a guide-book may be copyrighted ; 
L. R. 1 Eq. G97. 

A scene in a play representing a series of 
dramatic incidents, but with very little dia- 
logue, may be copyriglited; Daly v. Wehster, 
5G Fed. 4S3, 4 C. C. A. 10; so of the intro- 
duction, chorus, and skeleton of a “topical 
song” ; Henderson v. Tompkins, G0 Fed. 75S, 

A manufacturer of records for mechanical- 
ly producing a musical composition may en- 
join another from copying his records; 
iEolian Co. v. Music Roll Co., 19G Fed. 92G. 

When a new edition differs substantially 
from the former one, a new eopyright may 
be acquired, provided tlie alteration sliall 
materially affect the work; Gray v. Russell, 
1 Sto. 11, Fed. Cas. No. 5,72S; Bonks v. Mc- 
Divitt, 13 Blatchf. 1G3, Fed. Cas. No. 961. 
New editions of a copyright work are pro- 
tected by the original copyright, but not new 
rnatter ; Lawreuce v. Dana, 4 Cliff. 1, Fed. 
Cas. No. S,13G ; Farmer v. Lithographing Co., 
1 Flipp. 22S, Fed. Cas. No. 4,G51. 

What may not bc copyrightcd. No copy- 
riglit can be obtaiued on racing tips publish- 
ed iu a copyrighted newspaper; [1S95] 2 

Ch. 29; nor on a daily price current; Clay- 
ton v. Stoue, 2 Paine 3S2, Fed. Cas. No. 2,S72 ; 
nor on a blank: Baker v. Selden, 101 U. S. 
99, 25 L. Ed. 841 ; nor cuts contained in a 
trade catalogue ; J. L. Mott Iron Works v. 
Clow, 72 Fed. 1GS. 

Where a judge of a supreme court of a 


state prepares tlie opinion of tlie court, the 
statement of tlie case, and the syllabus, and 
tlie reporter of the court takes out a copy- 
right in his own name for the state, the 
copyright is invalid; Banks v. Maucliester, 
12S U. S. 244, 9 Sup. Ct. 3G, 32 L. Ed. 425. 
Where a reporter of decisions is employed on 
eondition that his reports shall belong to the 
state, lie is not entitled to a copyriglit; Lit- 
tle v. Gould, 2 Blatchf. 1G5, Fed. Cas. No. 
S,394; Banks & Bros. v. Pub. Co., 27 Fed. 
50. 

Publications of an improper kind will not 
be protected by the courts; Martinetti v. 
Maguire, 1 Deady (U. S.) 223, Fed. Cas. No. 
9,173. 

An author cannot acquire any right to the 
prutection of his literary products by using 
an assumed name or pseudonym. Without 
the protection of a copyright, his work is 
dedicated to a public wlien published; The 
“Mark Twaiu” Case, 14 Fed. 72S. 

The compilation of the statutes of a state 
may be so original as to entitle the author to 
a copyright, but he cannot obtain one for the 
laws alone, aud the legislatnre of the state 
cannot confer any such exclusive privilege 
upon him; Davidson v. Wheeloek, 27 Fed. 
Gl. Sucli a compilation of statutes may be 
copyrighted as to the manner in which the 
work was done, but not as to the laws alone; 
id. 

A stage dance illustrating tlie poetry of 
motion by a series of graceful movenients, 
etc., is not a dramatic compositiou witliin 
tlie act; Fuller v. Bemis, 50 Fed. 92G. Tlie 
copyright of a book describing a new system 
of stenography does not protect the system 
apart from the language by which it is ex- 
plained; Griggs v. Perrin, 49 Fed. 15. 

An opinion is not the subject-matter of 
eopyright; uor is a printed expressiou of it, 
uuless it amount to a literary composition; 
[1895] 2 Ch. 29. 

As to notice . In the notice of copyright of 
a photograph the abhreviation “ '94,” repre- 
senting the year, is a substautial compliance 
with the act; Snow v. Mast, G5 Fed. 995. 
The following uotice on a map: “Copyright 
entered accordiug to Act of Congress, lNb9, 
by T. G. Hefel, CivU Eugineer.” was huld 
sufficient. since it diftered from tlie prescrib- 
ed formula only by including words which 
werc surplusage; Hefel v. Land Co., 5t Fed. 
179. Tlie words “1889. Copyriglited by B. 
J. Falk, New York,” were held suUicient; 
Falk v. Schumacher, 4S Fed. 222; Falk 
v. Seidenberg, 4S Fed. 224. The words 
“Copyriglited 1891. All rights reserved.” 
were held uot a sufficieut notice of copyright; 
Osgood v. Instrument Co., C9 Fed. 291. 

The initial of tlie Christian name is snffi- 
cient if the full surname be given ; Burrow- 
Gil^s Lithograpliic Co. v. Sarony, 111 U. S. 
53. 4 Sup. Ct. 279, 2S L. Ed. 349. Where the 
Iirinted title was deposited by E. B. Meyers 
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& Chandler and the printed notice of the en- 
try of the copyright showed that the copy- 
right was entered by E. B. Meyers alone, it 
was held immaterial; Callaghan y. Myers, 
128 U. S. 657, 9 Sup. Ct. 177, 32 L. Ed. 547. 

A copyright may be taken in tlie name of 
a trustee for the benefit of some tliird party 
who is the autkor or proprietor; Hansou v. 
Jewelry Co., 32 Fed. 202; Blaek v. Henry G. 
Allen Co., 42 Fed. 61S, 9 L. R. A. 433; id. t 
56 Fed. 764. 

One who does business under a fictitious 
partnersliip name may receive a copyrigkt 
under that name; Scribner v. Henry G. Al- 
len Co., 49 Fed. S54. An author of an ar- 
ticle intended for a foreign encyclopoedia oh- 
tained a copyright therefor under an agree- 
ment with the publisker. It was held that 
the agreement was a license only to use the 
article, and that the copyright was properly 
in the author’s name; Black v. Henry G. 
Allen Co., 56 Fed. 764. An autkor of a paint- 
ing, who, not being a subject of a foreign state 
with which tlie United States has copyright 
relations, is excluded from benefit of copy- 
right, cannot convey such right to a person 
whose citizenship is within the statute; Bong 
v. Art Co., 214 U. S. 236, 29 Sup. Ct. 62S, 53 
L. Ed. 979, 16 Ann. Cas. 1126. 

As io wliat will constitute a sufficient 
publication to deprive an author of his copy- 
right: The public performance of a play is 
not such publication; Boucicault v. Wood, 2 
Biss. 34, Fed. Cas. No. 1,693; Boucicault v. 
Hart, 13 Blatchf. 47, Fed. Cas. No. 1,692; 
the private circulation of even printed copies 
of a book is not; Bartlett v. Crittenden, 5 
McLean 32, Fed. Cas. No. 1,076; Iveene v. 
Wheatley & Clarke, 9 Am. L. Reg. 33, Fed. 
Cas. No. 7,644; 1 Macn. & G. 25; the deposit 
of a chart with the secretary of the navy 
with an express agreemeut that it was not 
to be published, is not; Blunt v. Patten, 2 
Paine, 393, Fed. Cas. No. 1,579; see generally, 
Palmer v. De Witt, 47 N. Y. 532, 7 Am. Rep. 
4SS. Publication of a manuscript constitutes 
a dedication to the public; Carte v. Duff, 25 
Fed. 1S3; Tompkins v. Halleck, 133 Mass. 
32, 43 Am. Rep. 4S0; the sale of a picture 
unconditionally carries with it the right of 
making copies of it and the pnblication 
thereof; Parton v. Prang, 3 Cliff. 537, Fed. 
Cas. No. 10,784. A picture which is public- 
ly exhibited without having inscribed upon 
some visible portion of it, or upon the sub- 
stance on which it was mounted, the notice 
required by the statute, is pnblished; Pieree 
& Bushnell Mfg. Co. v. Werckmeister, 72 
Fed. 54, 18 C. C. A. 431. But entering an 
origiual painting with the copyrigkt reserved 
at an exkibition of the Royal Academy 
whose by-laws prohibit copying, was lield 
not such a publication ; American Ihbacco 
Co. v. Werckmeister, 207 U. S. 2S4, 28 Sup. 
Ct. 72, 52 L. Ed. 20S, 12 Ann. Cas. 595. 

The rcmcdy for an infringcmcnt of copy~ 
riglit is thrccfold. By an action of debt for 


certain penalties and forfeitures given by 
the statute. By an action on the case at 
common law for damages, founded on the 
lcgal right and the injury caused hy the 
infringement. The aetion must be casc, and 
not trespass; Atwill v. Ferrett, 2 Blatckf. 
39, Fed. Cas. No. 640. By a bill in equity 
for an injunctiou to restrain the further in- 
fringement, as an iucident to which an ao- 
count of the profits made by the infringer 
may be ordered by the court; 2 Morg. Lit. 
706; 6 Ves. 705; 8 id. 323; 9 id. 341; 1 Russ. 
& M. 73, 159; 1 Y. & C. 197; 2 Hare 560; 
tkough it cannot embrace penalties; Stevens 
v. Cady, 2 Curt. C. C. 200, Fed. Cas. No. 
13,395; Atwill v. Ferrett, 2 Blatchf. 39, Fed. 
Cas. No. 640. 

An injunction may go against an entire 
work or a part; 2 Russ. 393; Emerson v. 
Davies, 3 Sto. 768, Fed. Cas. No. 4,436; 2 
Beav. 6; 2 Brown, Ch. S0; though the court 
will not iuterfere where the extracts are 
trifling; 2 Swanst. 42S; 1 Russ. & M. 73; 
2 id. 247. 

The # remedies of forfeiture and penalty 
and of injunction given to the owner of a. 
copyrigkted map under the former act in, 
case of infringement are exclusive and pre- 
clude any resort to an action at law to re- 
cover damages sustained; Globe Newspaper* 
Co. v. Walker, 210 U. S. 356, 28 Sup. Ct.. 
726, 52 L. Fd. 1096. 

An injunction to restrain the infringementr. 
of the rights of tke owner of one directory 
by anotker will be limited to the extent to. 
which the two books are identical; List 
Pub. Co. v. Keller, 30 Fed. 772. 

Wliere the extracts of a copyrighted worlv 
are scattered through the defendant’s book 
in such manner that the two cannot be dis- 
tinguished and separated, the court may en- 
join the defendant’s book as a whole, but if' 
the matters can be separated the injunction 
should extend only to the copyi’ighted mat- 
ter; Farmer v. Elstner, 33 Fed. 494. Where 
the author’s pirated paragraphs of a digest 
can be separated from paragraphs not sub- 
ject to criticism, the injunction should be 
restricted to the infringing paragrapks, even 
though it might consume a decade to ex- 
amine the paragrapks of the digest and com- 
pare them. This wili not relieve the com- 
plainant from tlie burden of proving his 
case; West Pub. Co. v. Pub. Co., 6-4 Fed. 
360, 25 L. R. A. 441. Although the court is 
not convinced that a compilation wliich 
wrongfully appropriates extracts from the 
plaintiff’s copyrighted work will injure its 
sale, yet an injunction in a proper case may 
be granted. Actual pecuniary damage is not 
the sole right to enjoining violation of copy- 
right; Farmer v. Elstner, 33 Fed. 494. 

The practice of one newspaper copying 
literary rnatter from another is no defence 
to an action for the infringement of a copy- 
riglit; [1S92] 3 Ch. 4S9, where the cases are 
collected. 
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There may be a piracy: lst. By reprint - 
ing the whole or part of a book verbatim. 
The mere quautity of matter taken from a 
book is not of itself a test of piraey; 3 M. 
& C. 737; the court will look at the value 
or quality more than the quantity taken; 
Gray v. Kussell, 1 Sto. 11, Fed. Cas. No. 
5,728. Extracts and quotations fairly made, 
and not furnishing a substitute for the hook 
itself, or operating to the injury of the 
author, are allowable; 17 Ves. 422; 1 Campb. 
94; Ambl. 694; 2 Swanst. 42S; Folsom v. 
Marsh, 2 Sto. 100, Fed. Cas. No. 4,901; 2 
Russ. 383; 2 Beav. C; 11 Sim. 31. A “fair 
use” of a book, by way of quotation or oth- 
erwise, is allowable; Lawrence v. Dana, 4 
Cliff. 1, Fed. Cas. No. SJ36; L. R. S Ex. 
1; L. R. 1S Eq. 444; L. R. 5 Ch. 251; it may 
be for purposes of eriticisin, but so as not 
to supersede the work itself; Lawrence v. 
Dana, 4 C’Iiff. 1, Fed. Cas. No. S,136; L. R. 
8 Ex. 1; Ilarper v. Shoppell, 26 Fed. 519; or 
in a later work to tbe extent of fair quo- 
tation; 11 Sim. 31; Folsom v. Marsh, 2 Sto. 
100, Fed. Cas. No. 4.901; in compiliug a di- 
rectory, but not so as to save the compiler 
all independent labor; List Pub. Co. v. Ivel- 
ler, 30 Fed. 772; L. R. 1 Eq. 697; 7 id. 34; 
id. 5 Ch. 279; a descriptive catalogue of 
fruit, etc.; L. R. 18 Eq. 444; a book on eth- 
nology; L. R. 5 Ch. 251; a dictionary, pro- 
vided the new book may fairly be.considered 
a new work ; 31 L. T. R. 16. 'See West Pub. 
Co. v. Pub. Co., 64 Fed. 360, 25 L. R. A. 
441, for a full discussion. 

2d. By imitating or copying, with color- 
able alterations and disguises, assnming the 
appearahce of a new work. Where the re- 
semblance does not amount to identity of 
parallel passages, the eriterion is whether 
there is such similitude and conformity be- 
tween the two books that the person wlio 
wrote the one must have used the other as 
a model, and must have copied or imitated 
it; see 5 Ves. 24; 16 id. 269, 422; 2 Brown, 
Ch. S0; 2 Russ. 385; 2 S. & S. 6; 1 Campb. 
94; Gray v. Russell, 1 Sto. 11, Fed. Cas. 
No. 5,72S; Einerson v. Davies, 3 Sto. 76S, 
Fed. Cas. No. 4,436; Webb v. Powers, 2 W. 
& M. 497, Fed. Cas. No. 17,323; Blunt v. 
Patten, 2 Paine 393, Fed. Cas. No. 1,579, 
which was the case of a chart. A fair and 
bona fide abridgment has in some cases 
been held to be no infriugement of the copy- 
right ; 1 Morg. Lit. 319, 343; 2 Atk. 141; 1 
Brown, Ch. 451; 5 Vcs. 709; Lawrence v. 
Dana, 4 Cliff. 1, Fed. Cas. No. S,130; 1 Y. 
& C. 29S; Story v. lloleombe, 4 McLean 300, 
Fed. Cas. No. 13,497; Folsom v. Marsh, 2 
Sto. 105, Fed. Cas. No. 4,901; 2 Kcnt 3S2; 
see 3 Am. L. Reg. 129. But Droue, Copyright 
440, maintains the contrary doctrine. A 
booklet entitled “Opera Stories,” consisting 
of mere fragmentary statemeuts of the story 
and ebaracters of the operas, taken from 
descriptions other than librettos, is not an 


infringement of the copyrights on the II- 
brettos; Ricordi & Co. v. Mason, 201 Fed. 
1S2. 

“The true test of piracy, then, is not 
whether a coinposition is copied in the same 
language or the exact words of the original, 
but whether in substance it is repruduced ; 
not whether the whole or whether a mate- 
rial part is taken. In this view of the sub- 
ject it is no defence of piracy that the work 
entitled to protection has not been copied 
literally; that it has been translated into 
another language; that it has been drama- 
tized; that the whole has not been taken; 
tliat it has been abridged ; that it is repro- 
dticed in a new and more useful form. The 
controlling question always is whether the 
substance of the work is taken without au- 
thority;” Drone, Copyr. 3S5. 

An author may resort with full liherty to 
the connnon sources of information aud 
make use of the cornmon materials open to 
all, but his work must be the result of his 
own independent labor; Simms v. Stanton, 
75 Fed. 6. 

A subsequent compiler of a directory is 
only required to do for himself that which 
the flrst compiler has done. Ile may not use 
a previous compilation to save himself 
trouble, though he do'so but to a very lim- 
ited extent; but he may use the foriuor work 
to verify the spelling of names or the eor- 
rectness of the addresses; List Pub. Co. v. 
Keller, 30 Fed. 772. 

The compiler of a digest may eompare 
notes, abstracts, and paragraphs from opin- 
ions of the conrts and from syllabi prepared 
by tlie courts, and may digest such opinions 
and syllabi from printed copies aud pub- 
lished in a copyrighted system, but he may 
not eopy the original work of tlie reporter, 
or use his work in any way in order to light- 
en his labors, though he may use it to verify 
his own accuracy, to detect errors, ete.; 
Wost Pub. Co. v. Pub. Co., 64 Fed. 360, 25 
L. R. A. 441. The author of a law book 
maj r copy the citations of a prior anthor if 
he examines and verifies the cases cited and 
may use them in the same order and with 
additions and subtractions; White v. Ben- 
der, 1S5 Fed. 921. A copyrighted law book 
is not infringed hy tlie colleetion by another 
author of the cases cited therein for use in 
another publication ; Thompsou Co. v. Law 
Book Co., 122 Fed. 922, 59 C. C. A. 14S, 62 
L. R. A. 607. 

The singing of a single verse and chorus 
of a copyrighted song without musieal ao- 
companiment, in imitation of the voice, post- 
ures and mannerisms of another, is not an 
infringement; Green v. Minzensheiuier, 177 
Fed. 286; but contra^ where one sings an 
entire copyrighted soug with musieal ac- 
companiment she is guilty of infringement, 
though she intends merely to mimic anoth- 
er; Green v. Miuzensheimer, 177 Fed. 2S7. 




COPYRIGIIT 


GSÜ 


COFYRIGHT 


Mere fragmentary scenes of various operas 
do not infringe the copyrighted librettos; 
Ricordi & Co. v. Mason, 201 Fed. 1S4. 

Moving pictures depicting the story of an 
author’s work are a dramatization of it and 
infringe the copyright ; Kalern Co. v. Ilarp- 
er Bros., 222 TJ. S. 55, 32 Sup. Ct. 20, 5G L. 
Ed. 92, Ann. Cas. 1918A, 12S5. 

A translation has been held not to be a vi- 
olation of the copyright of the original; 
Stowe v. Thomas, 2 Wall. Jr. 547, Fed. Cas. 
No. 13,514. The correctness of this decision 
is questioned in Drone, Copyr. 455. 

When the infringement of a copyright is 
establisked the question of intent is imma- 
terial; Fishel v. Lueckel, 53 Fed. 499. 

A copyrighted compilation, comprising 
lists of trotting and pacing korses with their 
speed, is infringed by one who uses the table 
to make up records of horses of 2.30 or 
better, notwithstanding the fact that tke 
latter compilation might have been made 
by the defendant from other publications 
valuable to him; American Trotting Itegis- 
ter Ass’n v. Gocher, 70 Fed. 237. 

Damages* Where the infringing material 
is so intermingled with the rest of the con- 
tents as to be almost incapable of separa- 
tion, the infringer is liable for the entire 
profit realized from the book; Callaghan v. 
Myers, 12S U. S. 617, 9 Sup. Ct. 177, 32 L. 
Ed. 547; National Hat Pouncing Mach. Co. 
v. Hedden, 148 U. S. 4SS, 13 Sup. Ct. 6S0, 37 
L. Ed. 529. Where tke infringing publica- 
tion uses only a part of the original matter 
and is issued in a cheaper form, the meas- 
ure of damages is tke profit realized by the 
infringer, and not what tke copyright own- 
er would have realized by a sale of an equal 
number of the original copyright work; 
Scribner v. Clark, 50 Fed. 473. 

The owner of a copyright who wishes to 
sell the published work directly and only to 
individual subscribers, through canvassers 
employed by him, will be protected from 
interference by other dealers who have sur- 
reptitiously obtained copies without his con- 
sent and offered them f or sale; Bill Pub. Co. 
v. Smytke, 27 Fed. 914. But it has been 
held that the owner of a copyright trans- 
ferring the title of copyrigkted books under 
an agreement restricting their use, cannot, 
under the copyright statutes, restrain sales 
of books in violation of tke agreement; Har- 
rison v. Maynard, Merrill & Co., 61 Fed. 6S9, 
10 C. C. A. 17; the remedy is confined to 
tke breach of the contract; id. 

A notice on a copyright book that it must 
not be sold for less than a specified price 
does not reserve any right to the copyrigkt 
owner, nor limit the absolute title acquired 
by purchaser; Bobbs-Merrill Co. v. Straus, 
139 Fed. 155, affirmed in 147 Fed. 15, 77 C. C. 
A. 607, and 210 U. S. 339, 2S Sup. Ct. 722, 
52 L. Ed. 10SG. 

The words “Webster’s Dictionary” are pub- 
lic property by reason of the expiration of 


the copyrigkt in the dictionary; Merriam v. 
Clothing Co., 47 Fed. 411. 

One who buys copies of a publication 
which violates copyright and sells them 
again is liable for the profit on his sales; 
Myers v. Callagkan, 24 Fed. 636. 

Copyright is based on statute, while un- 
fair competition, except as affected by legis- 
lative enactment in connection with patents, 
trade-marks, etc., is dependent on abstract 
principles of law. Copyright relates to the 
printed material of a publication, w r hile un- 
fair competition may be concerned with any 
artiele of trade whether having words or 
letters in its composition and appearance or 
not; West Pub. Co. v. Edward Thompson 
Co., 176 Fed. S33, 100 C. C. A. 303. 

The British copyright code went into ef- 
fect July 1, 1912. Australia adopted a code 
in 1905 and Canada in 1911. 

See Literaby Propebty; Bowker, Copy- 
right. 

Intemational Copyright. Under the reci- 
procity clause of the Act of March 4, 1909, 
the President made proclamations April 9, 

1910, that the following countries w r ere en- 
titled to all the benefits of the acts, except- 
ing those under section 1 (e): Austria, Bel- 
gium, Chile, Costa Rica, Cuba, Denmark, 
France, Germany, Great Britain and posses- 
sions, Italy, • Mexico, Netherlands and pos- 
sessions, Norway, Portugal, Spain aud 
Switzerland. A like proclamation was made 
as to Luxemburg, June 29, 1910; as to 
Sweden, May 26, 1911; as to Tunis, Octo- 
ber 4, 1912. 

The benefits of the act as to section 1 (e) 
were extended by proclamation: to Ger- 
many, December S, 1910; Belgium, June 14, 
1911; Cuba, November 27, 1911; Luxem- 
burg, June 14, 1911; and Norw r ay, June 14, 

1911. 

A copyright convention w r ith Hungary 
went into effect October 15, 1912. 

The United States, as a party only to the 
Pan-American Union and not a member of 
the International Copyright Union under tke 
Berne-Berlin Conventions, has not .secured 
for its citizens general rights of copyrigkt 
in other countries, wfithout repetition of for- 
malities, and such rights are secured only 
by reciprocity in the countries designated by 
presidential proclamation and according to 
the formalities of their domestic legislation. 
The International Copyright Union held a 
convention in Berlin, 190S, which replaced, 
in the relations betw r een the contracting 
states, the Convention of Berne of 1SS6, w r itk 
the additional act and the interpretative 
declaration of 1S96. Fifteen signatory pow- 
ers of tke Union attended, including France, 
Germany aud Great Britain; the United 
States was not a signatory power. Tw r enty 
non-Union powers also attended the Confer- 
ence, including the United States w r kose 
delegate, Thorvald Solberg, w^hile stating 
that it w r as not deemed possible by the Unit- 
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ed Statcs to scnd a plcnipotentiary delegate, 
also expresscd the sympathy of the United 
States with the purposcs of the Union. Sce 
Bowker, Copyright. 

CORAAGIUM or CORAAGE. Measures of 
corn. An unusual aud extraordinary tribute, 
arising only ou special occasious. Thcy are 
thus distiuguished from services. Mention- 
ed in connection wlth hidage and carvaye. 
Cowell. 

CORAM IPSO REGE (Lat.). Before the 
king himself. Proceedings in the court of 
king’s bench are said to be coram rege ipso. 

3 Bla. Com. 41. 

CORAM NOBIS. A writ of error on a 
judgment in the king’s bench is called a 
coram nobis (before us). 1 Archb. Pr. 234. 
See Coram Voms. 

CORAM NON JUDICE. Acts done by 
court whieh has no jurisdiction eithcr over 
the person, the cause, or the process, are 
said to be coram non judice. Grurnon v. 
Raymond, 1 Conn. 40, ü Am. Dec. 200. Such 
acts have no validity. If an act is required 
to bc done before a particular person, it 
would not be considered as done before him 
if he were asleep or non compos yncntis; 
Wickes’ Lessce v. Caulk, 5 Harr. & J. (Md.) 
42; Griflith v. Frazier, S Cra. (U. S.) 9, 3 
L. Ed. 471; Fisher v. Harnden, 1 Paine 55, 
Fed. Cas. No. 4,819; 1 Prest. Conv. 2Ü6. 

CORAM PARIBUS. In tke presence of 
the peers or freeholders. 2 Bla. Com. 307. 

CORAM VOBIS. A writ of error directed 
to the same court \vhich tried the cause, to 
correct an error in fact. Bridendolph v. 
Zellers’ Ex’rs, 3 Md. 325; 3 Steph. Com. 
C42. 

If a judgment in the King’s Bencb be erroneous 
in matter of fact only, and not in point of Iaw, it 
may be reversed in the same court by writ of error 
coram nobis (hefore us), or quoe coram nobis resi- 
dant; so called from its being founded on the rec> 
ord and process, which are stated in the writ to re- 
main In the court of the Jiing before the king him- 
self. But if the error be in the judgmcnt itself, and 
not in the process, a writ of error does not iie in 
the same court upon such judgment. 1 Roile, Ahr. 
746. In the Commou Pleas, the reeord and proceed- 
ings being stated to remain before the king’s jus- 
tices, the writ is called a writ of error coram uoöis 
(before you) or qucs coram vobis rcsidant. 3 Chit. 
Bia. Com. 406, n. 

C0RD. A measure of wood, containing 
128 cuhic foet. Sce Kcnnedy v. R. Co., 67 
Barb. (N. Y.) 169. 

C0-RESP0N D ENT. Any person called 
upon to answer a petition or other proceed- 
ing, but now chietly applied to a person 
charged with adultery witli the husband or 
wife, in a suit for divorce, aiul made joint- 
ly a rcspondcnt to the suit. Sec Divokce. 

CORN. In its most comprehensivc sense, 
this term signifies every sort of grain, as 
well as peas and beans; this is Its meaning 
in the memorandum usually contaiued in 
policies of insurance. But it does not in* 


clude rlce; Park, Ins. 112; 1 Marsh. Ins. 
223, n.; Wesk. Ins. 145. See Com. Dig. Diens 
(G, 1). In the United States it usually mean? 
maize, or Indian corn; Sullins v. State, 53 
Ala. 474. 

C0RN-LAWS. Laws regulating the trade 
in bread-stutfs. 

The object of corn laws is to secure a regular and 
steady supply of the great staples of food ; and for 
this object the means adopted in different countries 
and at different tlmes wideiy vary, sometlraes in- 
voiving restriction or prohibition upon the export, 
and sometimes, in order to stimulate production, 
offering a bounty upon the export. Of the former 
cbaracter was the famous system of corn laws of 
England, initiated in 1773 by Burke, and repealed 
in 1816 under Sir Robert Peel. See Cobden’s Life. 

C0RN RENTS. Itents rescrved in wheat 
or malt in eertain university leases in Eng- 
land. Stat. 1S Eliz. c. 6; 2 Bla. Com. 322. 

C0RNAGE. A species of tenure in Eng- 
land, by which the tenant was bouud to blow 
a horn for the sake of alarming the country 
on the approach of an enemy. Bac. Abr. 
Tcnure (N.). 

C0RNET. A commissioned ofliccr in a 
regiment of cavalry, abolished in England in 
1S71, and not existing in the Unitcd States 
army. 

C0R0DY. An allowance of meat, drink, 
rnoney, clotliing, lodging, and such like neccs- 
saries for sustenunce. 1 Bla. Com. 2S-3; 1 
Chit Pr. 225. Au allowance from an abbcy 
or house of rcligion, to one of the king's 
servants who dwells therein, of meat and 
other sustenance. Fitzh. X. B. 230. 

An assize lay for a corody; Cowell. Coro- 
dies are now obsolete; Co. 2d Inst. 630; 2 
Bla. Com. 40. 

C0R0NATI0N. It “is hut a royal orua- 
ment and solemnization of the royal descent, 
but no part of the title.” By the laws of 
England there can he no interregnum; 7 Co. 
Rep. 10 b. 

C0R0NATI0N 0ATH The oath adminis- 
tered to a sovcreigu in England bcfore coro- 
nation. Whart. Law Dic. Its form was 
somewhat changed at the coronation of Ed- 
ward VII. 

C0R0NAT0R (Lat). A coroncr. Spel. 

C0R0NAT0RE EX0NERAND0. A writ 
for the removnl of a coroner, for a cause 
therein assigned. 

C 0 R 0 N E R. An oflicer whose principal 
duty it is to hold an inquisition, witli the 
assistance of a jury, over thc body of any 
person who may liave coine to a violeut 
deatli, or who has died in prison. 

It is his duty, in casc of the death of the 
sheriff or his incapacity, or wheu a vacancy 
occurs in that ollicc, to serve all the writs 
and processes which the sheriff is usually 
hound to serve; Gunby v. Welcher, 20 Ga. 
336; Brown v. Barkcr, 10 Humph. (Tcnn.) 
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346; Manning v. Keenan, 73 N. Y. 45; 1 Bla. 
Com. 349. See Siieriff. 

Coroners were county oificers placcd be- 
side tlie sheriff to look after the adminis- 
tration of criminal justice and tlie revenue 
to the king resulting therefrom; Brunner, 2 
Sel. Essays in Anglo-Amer. L. H. 31. See 
Gross, History of Coroners. It is supposed 
that the first institution of coroners dates 
from 1194. The office may have existed be- 
fore then. 2 Holdsw. Hist. E. L. 45; Pol- 
lock, King’s Peace, 2 Sel. Essays in Anglo- 
Amer. L. H. 410. 

It was also the coroner’s duty to inquire 
concerning shipwreck, and to find who had 
possession of the goods; concerning treas- 
ure-trove, who were the finders, and where 
the property was; 1 Bla. Com. 349. The 
stat. 4 Edw. I. ch. 2 (1276), entitled “He Of- 
ficio Coronatoris ,” empowered the coroner 
to inquire who was slain and who were 
there, who and in what manner they were 
culpable of the act or force. Wboever was 
found culpable was turned over to the sher- 
iff, and whoever was not culpable was at- 
tached until the coming of the justices. The 
Chief Justice of the King’s Bench was the 
chief coroner of all England; though he did 
not perform the active duties of that ofiice 
in any one county; 4 Co. 57 Ö; Bac. Abr. 
Coroner; 3 Com. Dig. 242; 5 id. 212. 

Coroners were aboiished in Massachusetts 
in 1877, and “men learned in the science of 
medicine” are appointed to make autopsies 
and in case of a violent death to report it 
to a justice of the district. 

In England a coroner (one in every county 
and in certain boroughs) holds a court of 
record; his jury of inquest consists of not 
less than 12 nor more than 23 persons. Up- 
on a verdiet of the jury, the coroner can 
commit the accused for trial and he may be 
arraigned witbout any presentment by a 
grand jury. Odgers, C. L. 1031. 

A coroner is a “judicial officer” within a 
bribery act; People v. Jackson, 191 N. Y. 
293, 84 N. E. 65, 15 L. R. A. (N. S.) 1173, 
14 Ann. Cas. 243. 

It is proper for a coroner in most cases 
of homicide to cause an examination to be 
made by a physician, and in many cases 
it is his duty so to do; 4 C. & P. 571. See 
Jameson v. Board of Com’rs of Bartholo- 
mew County, 64 Ind. 524; Sahford v. Lee 
County, 49 Ia. 148; Cook v. Multnomah Coun- 
ty, 8 Or. 170. 

In Coroner’s Duties, 20 D. R. (Pa.) 685, 
Sulzberger, P. J., instructed the coroner as 
to his duties in Pennsylvania, where the 
practice has been much modified, to the ef- 
fect that the district attorney should always 
be present at the coroner’s inquest and that 
he has power to cross-examine witnesses; 
also that if the district attorney is of opin- 
ion that there is no evidence to hold the 
person charged, he should be discharged, but 
not otherwise. 


C0RP0RAL (Lat. corpus t body). Bodily; 
relating to the body; as, corporal punish- 
mcnt. 

A non-commissioned officer of the lowest 
grade in an infantry, cavalry, or artillery 
company. 

C0RP0RAL OATH. An oath which the 
party takes laying his hand on the gospels. 
Cowell. It is now held to mean solemn oatli. 
Jackson v. State, 1 Ind. 1S4. 

C0RP0RAL TOUCH. Actual, bodily con- 
tact with the hand. 

It was once held that before a seller of 
personal property could be said to have 
stopped it in transitu , so as to regain the 
possession of it, it was necessary that it 
should come to his corporal touch; but the 
contrary is now settled. These words were 
used merely as a figurative expression. 3 
Term 464; 5 East 184. 

CORPORATION. A body, consisting of 
one or more natural persons, established by 
law, usually for some specific purpose, and 
continued by a succession of members. 

“An artificial being created by law and 
composed of individuals who subsist as a 
body politic under a special denomination 
with the capacity of perpetual succession 
and of acting within the scope of its char- 
ter as a natural person.” Fietsam v. Hay, 
122 111. 293. By fiction it is partly a per- 
son and partly a citizen, yet it has not the 
inalienable rights of a natural person; 
Northern Securities Co. v. United States, 193 
U. S. 200, 24 Sup. Ct. 436, 48 L. Ed. 679. 

A corporation aggregate is a collection of 
individuals united in one body by such a 
grant of privileges as secures succession of 
members without changing the idcntity of 
the body and constitutes the members for 
the time being one artificial person or legal 
being capable of transacting the corporate 
business like a natural person. Bronson, J., 
People v. Assessors of Yillage of Watertown, 
1 Hill (N. Y.) 620. 

For a long time the prevailing theory on the Con- 
tinent of Europe of the true nature of eorporate 
bodies was that the personality of a corporation was 
a mere legal fiction, and its rights derived in every 
case from a special creation by the state. But of 
late years writers of considerable authority have 
taken the view that the legal existence or person- 
ality of a corporation, though limited in various 
ways, is quite as real as that of an lndividual; 
Pollock, First Book of Jurispr. 113, where various 
authorities are referred to, and the author expresscs 
his belief that the latter view is sounder. The cor- 
poration in England was the joint result of certain 
groups in ecclesiastical life and certain other groups 
‘active in temporal affairs. For centuries the de- 
velopment of each was wholly independent of the 
other. The boroughs first began to secure from the 
king franchises to hold their own courts, to their 
own customs and freedom from toll. A borough had 
two organizations—gild and governmental. They 
were connected, but not identical. The franehiscs 
were in the form of a grant from the king and 
were made to the burgesses. No legal person was 
created, but the burgesses died and their privileges 
were continued to their successors. When individ- 
ual inhabitants of the borough offended the king 
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;by their acts, he took away the franchise of the 
borough as a punishment, which punishment fell on 
the community. Once in such a case the London- 
ers prayed that only the guilty might be punished; 
Riley, Chronicles 84. The king treated the bur- 
gesses as a group and the' burgesses ln respect to 
their property acted as a group. 

The same idea developed ln ecclesiastical life. 
For wholiy dlfferent reasons, religious groups were 
formed. The basic doctrines of the Christian church 
require co-operation and also continuity of thought 
and effort. Monasteries, convents and chapters were 
the result. It became evident that this indeflnite 
something produced by the association of several 
should be given a name and its status established. 
There was mucb bllnd groping after the nature of 
thls lndcfinite something. For a time the idca 
naturally suggested by the analogy of the human 
body was applied to these groups. The chief offlcer, 
as the mayor or the bishop, was the head and the 
membera were the arms, legs, etc. Thls was called 
the anthropomorphic theory and for a long time 
obscured the true corporate idea; 1 Poll. & Maltl. 
(2d ed.) 491, and citations of the year hooks there 
given ; 19 Harv. L. Rev. 350. 

Finally, however, the oneness of these groups was 
given a definite recognition, not as a real, but as an 
ideal or lcgal person. The conception of an ideal 
person having legal rights and duties was bor- 
rowed directly from the early English thcory as to 
church ownership. In very carly times, several 
ccnturies at least before thc reign of Edward I., 
therc w r ere in Engiand w T hat were vaguely known as 
church lands. At first the land was given direct 
to God. Sometimes it was given to a particular 
saint, who was supposed to guard and protect it. 
Little by little, the saint and the buildlngs became 
merged in each other and the church itself was 
thought to be the property owner. The functions of 
ownership were necessarily performed by human 
beings—by the clergj'— and the theory was natu- 
rally extended to cases where there was only one 
cleric. Thus was introduced the corporation sole, 
characterized as “that unhappy freak of English 
law” ; 1 Poll. & Maitl. 488. In ecciesiastical affairs, 
the corporation aggregate was almost resolved into 
a mere coilection of corporations soie; id. 607. See 
infra. 

It was not until about the mlddle of the 15th cen- 
tury that it was settied as a matter of posittve law 
that the corporation must be created by the sover- 
elgn power, which rule arose simply from consid- 
erations of political expediency. Recognizing that 
boroughs, organized communities and gilds might 
become dangerous, the king made them a source of 
revenue by selling the privilege to exist. In 1440 
the first municipal charter was granted. The may- 
or, burgesses and their successors, mayors and bur- 
gesses of the town of Kingston-upon-IIull, were in- 
corporated so as to form "one perpetual corporate 
commonalty." 19 Harv. L. Rev. 350. 

"What we call a corporatlon was flrst called 'un 
corps’ or a body, whence our ‘body politic,' or ‘body 
corporate’; or ‘un gros' or something that had an 
existence in itself, apart from its constituenta. 
Thue there* was gradually evolved the idea of an 
abstract artificlal individuality, composed of mem- 
bers for the time being, to be succeeded by others 
after them, but continuing after thelr death. This 
became the pcrsona ficta of a later time.” A. M. 
Eaton in 1902 Amer. Bar Assoc. Repts. 320. Refer- 
ring to the earlier historical days, the same aulhor 
says, (p. 322): "There was no intention on cilher 
part to form a corporatlon, indeed neither knew 
what a corporation was; for the name did not 
exist, but the thing itself was being gradually 
evolved.” 

For the history of corporations before 1800, see 
Williston, 2 Harv. L. Rev. 149 (3 Sel. Essays in An- 
glo-Amer. L. H. 195); Baldwin, Ilistory of Private 
Corp., 3 Sel. Essays in Anglo-Amer. L. H. 236. 

For centuries the leading case on corporations in 
England was the case of Sutton’s Hospital, 10 Co. 
1 (1612), where the king, on the petition of Sutton, 
had grauted a charter to a hospital. Sutton con- 
veyed land to such corporation. Agalnst the con- 


tention of the heir that there was no corporation 
and that the conveyance was void, it waa held that 
both the incorporation and the deed were valid and 
that the incorporation of the persons might pre- 
cede the foundation of the hospital; 21 Harv. L. 
Rev. 305. 

It was considered at that time that corporations 
aggregate couid not commit treason, nor be out- 
lawed nor excommunicated, for they have no souls. 
Neither can they appear in person, but by attor- 
ney; they cannot do fealty, for an invisible body 
can neither be in person nor swear ; 10 Coke 32 b. 
Blackstone said it cau neither maintain nor be de- 
fendant to an action of battery or sueh ilke personai 
injuries, for a corporation can neither beat, nor 
be beaten, In its body politic; 1 Bla. Com. 476. It 
could not be executor or administrator or perform 
any persona! duties, for it could not take an oath 
for the due execution of the oflflce; id. 

The fiction that a corporation can do nothing but 
by an attorney, that it was an artiflcial being, 
guarded by the body of associates forming it, led 
to the theory that its admlnistrative offlcers could 
exercise only a delegated authority; 21 Harv. L. 
Rev. 535. It ia said that under the pressure of mod- 
ern analysis this fiction tends to yield to more ra- 
tional ideas, and corporate action is perceived more 
truty as simple group actlon; id. A corporation 
represents the most advanced attainment of the 
group idea; 19 id. 350. 

The first business corporate charter in the United 
States was in 176S: “The Philadelphia Contribu- 
tionship for Insuring Houses from Loss by Fire.” 

Aggrcgate corporations are those which 
are composed of two or more members at 
the same time. 

Civil corporations are those which are 
created to facilitate the transaction of busi- 
ness. 

Ecclcsiastical corpoYations are those whicli 
are created to secure the public worship of 
God. 

Eleemosynary corporations are tliose which 
are created for tlie purposes of charities, 
such as schools, hospitals, and the like. 

Lay corporations are those which exist 
for secular purposes. 

Municipal corporations are those created 
for the purpose of administering some por- 
tion of the goverument iu a political sub- 
division of the state, as a city, county, etc. 

Private corporations are those which are 
created wholly or in part, for purposes of 
private emolumeut. Trustees of Dartmouth 
CoIIege v. Woodward, 4 Wheat. (U. S. ) t>CS, 
4 L. Ed. 029; Bank of Uuited States v. Bauk, 
9 Wlieat. (U. S.) 907, 0 L. Ed. 244. 

Public corporations are those wliich are 
exclusively instrumeuts of the public inter- 
est. 

Corporations solc are those which by law 
consist of but oue memher at any one time, 
as a bishop in Eugland. But see infra; also 
supra. 

In the Dartmouth College Casc. 4 Wheat. 
(U. S.) 000, 4 L. Ed. 029, Mr. Justice Story 
delincd the various kinds of corporalious as 
follows : 

“An aggrcgate corporation at common 
law is a collection of individuals united into 
one collective body. muler a special name, 
aud possessing certain immunities, privi- 
leges, and capacities In its collective char- 
acter, which do uot beloug to the natural 
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persons composing it. . . . A great va- 

riety of these corporations exist in every 
country governed by tlie common law; 

. . some of these corporations are, from 

the particular purposes to which they are de- 
voted, denominated spiritnal , and some lay ; 
and the latter are again divided into ewil 
and eleemosynary corporations. Eleemosy- 
nary corporations are such as are constitut- 
ed for the perpetual distribution of the free 
alrns and bounty of the founder. . . . 

In this class are ranked hospitals, and col- 
leges. etc. Another division of corporations 
is into public and private. Public corpora- 
tions are generally esteemed such as exist 
for public and political purposes only, such 
as towns, cities, etc. Strictly speaking, pub- 
lic corporations are such only as are found- 
ed by the government for public purposes, 
where the whole interests belong also to the 
government. If, therefore, the foundation 
be private, though under the charter of the 
Government, the corporation is private. 

. . . For instance, a bank created by the 

Government for its own uses, whose stock 
is exclusively owned by the government, is, 
in the strietest sense, a public corporation. 
So a hospital created and endowed by the 
government for general charity. But a 
bank, whose stock is owned by private per- 
sons, is a private corporation. . . . The 

same doctrine may be aflirmed of insurance, 
canal, bridge, and turnpike companies. In 
all these cases, the uses may, in a certain 
sense, be called public, but the eorporations 
are private. . . . This reasoning applies 

in its full force to eleemosynary corpora- 
tions. . . . This is the unequivocal doc- 

trine of the authorities; and cannot be 
shaken but by undermining the most solid 
foundations of the common law.” 

Kent divides corporations into ecclesias- 
tical and lay, and lay corporations into 
eleemosynary and civil;.2 Kent 274. 

It has been held that a public corporation 
is one that cannot carry out the purposes 
of its organization without certain rights un- 
der its charter from the cominonwealth, and 
that mere private corporations are those 
that need no franchise from the state to 
carry out such purposes; Allegheny Co. v. 
Diamond Market, 123 Pa. 164, 16 Atl. 619. 
But Judge Thompson doubts as to whether 
these divisions promote clear conceptions 
of the law; 1 Thomp. Corp. § 22; he con- 
siders that a more practical conception 
would divide them into three classes: public- 
municipal corporations, to promote the pub- 
lic interest; corporations technically private 
but of quasi public character, such as rail- 
roads etc.; and corporations strictly pri- 
vate; id. § 37. 

The essence of a corporation consists “in 
a capacity (1) to have perpetual succession 
in a special and in an artificial form; (2) to 
take and grant property, contract obliga- 
tions, sue and be sued by its corporate name 


as an individual; (3) to rcceive and enjoy In 
comrnon grants of privilcges and imrnimi- 
ties; Thomas v. Dakin, 22 Wend. (N. Y.) 71. 

By both the civil and the common law, 
the soverciyn authority only can create a 
corporation,—a corporation by prcscription, 
or so old that the license or charter wliich 
created it is lost, being presumed, from the 
long-continued exercise of corporate pow- 
ers, to have been entitled to them by sover- 
eign grant. In England, corporatious are 
created by royal charter or parliamentary 
act; in the United States, by legislative act 
of any state, or of the congress of the Unit- 
ed States,—congress having power to create 
a corporation, as, for instance, a national 
bank when such a body is an appropriate 
instrument for the exercise of its constitu- 
tional powers; McCulloch v. Maryland, 4 
Wheat. (U. S.) 424, 4 L. Ed. 579. In many 
or most of the states general acts have been 
passed for the creation of certain classes 
of some corporations. And some state con- 
stitutions have taken from the legislature 
the power to create them by special act. 

All corporations, of whatever kind, are 
moulded and controlled, both as to what 
they may do and the manner in which they 
may do it, by their charters or acts of in- 
corporation, which to them are the law T s of 
their being, which they can neither dispense 
w T ith nor alter. Subject, however, to such 
limitations as these, or such as general stat- 
ute or constitutional law, may impose, every 
corporation aggregate has, by virtue of in- 
eorporation and as incidental thereto, first , 
the power of perpetual succession, including 
the admission, and, except in the case of 
mere stock corporations, the removal for 
cause, of members; second , the power to 
sue and be sued, to grant and to receive 
grants, and to do all acts which it may do 
at all, in its corporate name; third, to pur- 
chase, receive, and to hold lands and other 
property, and to transmit them in succes- 
sion; fourth , to have a common seal, and to 
break, alter, and renew it at pleasure; and, 
fifth, to make by-laws for its government, so 
that they be consistent with its charter and 
with law. It may, within the limits of its 
charter or act of incorporation express or 
implied, lawfully do all acts and efiter into 
all contracts that a natural person may do 
or enter into, so that the same be appro- 
priate as means to the end for which the 
corporation was created. 

It is not obliged to use all its powers un- 
less its charter especially so requires; Illi- 
nois Trust & Savings Bank v. Doud, 105 Fed. 
123, 44 C. C. A. 3S9, 52 L. R. A. 481. 

A corporation is a creature of the state. 
It is presumed to be incorporated for the 
benefit of the public. It receives certain 
special privileges and franchises and holds 
them subject to the laws of the state and the 
limitations of lts charter. Its powers are 
limited by law. It can make no contract uot 
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authorized by its charter. Its rights to act 
as a corporation are only preserved to it so 
long as it^obeys the laws of its creation. 
There is a reserved right in the iegislature to 
investigate its contracts and ascertain if it 
has exceeded its powers; AVilson v. U. S., 
221 U. S. 3S2, 31 Sup. Ct. 538, 55 L. Ed. 771, 
Ann. Cas. 1912A, 558. A corporation of one 
state inay he made a corporation of anotlier 
state in regard to property and acts within 
its territorial jurisdietion; Ohio & M. R. Co. 
v. Wheeler, 1 Rlack (U. S.) 2S0, 17 L. Ed. 
130; Baltimore & O. R. Co. v. Ilarris, 12 
Wall. (U. S.) 05, 20 L. Ed. 354; Chlcago & 
N. W. R. Co. v. Whitton, 13 Wall. (U. S.) 
270, 20 L. Ed. 571; St. Louis R. Co. v. Vauce, 
OG U. S. 450, 24 L. Ed. 752; Clark v. Barnard, 
108 U. S. 430, 2 Sup. Ct. 87S, 27 L. Ed. 7S0; 
Martin v. R. Co., 151 U. S. G73, 14 Sup. Ct 
533, 3S L. Ed. 311; Louisville, N. A. & C. R. 
Co. v. Trust Co., 174 U. S. 552, 19 Sup. Ct. 
817, 43 L. Ed. 1081; Maekay v. R, Co., 82 
Coin. 73, 72 Atl. 583, 24 L. R. A. (N. S.) 708; 
but the mere grant of privileges and powers 
to it as an existing corporation, without 
more, does not confer the power usually ex- 
ercised over corporations by the state or by 
the legislature. The language used must im- 
ply ereation or adoption; Penusylvania R. 
Co. v. R. Co., 11S U. S. 200, G Sup. Ct. 1004, 
30 L. Ed. 83; Goodlett v. R. R., 122 U. S. 
391, 7 Sup. Ct. 1254, 30 L. Ed. 1230; St. Louis 
& S. F. R. Co. v. James, 1G1 U. S. 545, 10 
Sup. Ct 621, 40 L. Ed. S02. Where a corpo- 
ration is incorporated simultaneously in sev- 
eral states, it exists in each state; Pinney v. 
Nelson, 1S3 U. S. 149, 22 Sup. Ct. 52, 4G L. 
Ed. 125. Where it is sued in one of such 
states it cannot escape the jurisdiction there- 
of and remove the cause to the federal court; 
Patch v. R. Co., 207 U. S. 277, 2S Sup. Ct. SO, 
52 L. Ed. 204, 12 Ann. Cas. 518, distinguish- 
ing Southern R. Co. v. Allison, 100 U. S. 32G, 
23 Sup. Ct. 713, 47 L. Ed. 1078. Where sever- 
al corporations, each of a different state, are 
so consolidated by the co-operating legisla- 
tion of those states as to assume a new cor- 
porate form and name, the consolidated cor- 
poration is, in each of those states, a cor- 
poration of such state ; Patch v. R. Co., 207 
U. S. 277, 28 Sup. Ct. SO, 52 L. Ed. 204, 12 
Ann. Cas. 518. See Merger. 

Where property is involved, a corporation 
is regarded as a person separate and distinct 
from its stoclcholders, or any or all of them; 
Home Fire Ins. Co. v. Barber, G7 Neb. G14, 
03 N. W. 1024, GO L. R. A. 927, 10S Am. St. 
Rep. 71G, per Pouud, Com’r. The entirely 
separate identity of the rights and remedles 
of a corporatiou itself and the individual 
shareholders is settled; Blg Creek Gap Coal 
& Iron Co. v. Trust Co., 127 Fed. G2G, G2 C. 
C. A. 351; Bronson v. R. Co., 2 Wall. (U. 
S.) 2S3, lt L. Ed. 725; Davenport v. Dows, 
18 Wall. G2G, 21 L. Ed. 03S; Church v. R. Co., 
78 Fed. 52G; Forbes v. R. Co., Fed. Cas. No. 
4,026. 


But it is held that while a corporation ls 
ordinarily considered a lcgal entity, yet It 
may, in the interest of justice, be considered 
as an association of persons; and where one 
corporation is organized and owned by the 
stockholders and oiücers of another, they 
may be treated as identical; U. S. v. Transit 
Co. t 142 Fed. 247. 

Its residence is fixed hy artificial condi- 
tions, sueh as the location of its principal of- 
fice, or (if a forelgn corporation) the per- 
sonal residence of its duly appointed attor- 
ney in fact on whom service is to be made 
in a state where it Is registered as a foreign 
corporation; Lemon v. Giass Co., 190 Fed. 
027. 

A corporation havlng stockholders is or- 
ganized when the first meeting has been call- 
ed, the act of incorporation accepted, ofiicers 
eiected, and by-Iaws providing for future 
nieetings adopted, within the meaning of a 
statute providing that incorporators and sub- 
seribers shall hold the franchise until the 
corporation is organized; Roosevelt v. Hamb- 
lin, 100 Mass. 127, 85 N. E. 9S, 18 L. R. A. 
(N. S.) 74S; or when the ofiicers provided 
for in the law of its being have been appoint- 
ed and taken upon themselves the burden of 
their offices; Com. v. Mann Co., 150 Pa. G4, 
24 Atl. 001; Walton v. Ollver, 40 Kan. 107, 
30 Pac. 172, 33 Am. St Rep. 355. It has been 
held not to be organized where it had not 
recorded a certificate of complete organiza- 
tion; Loverin v. McLaughlin, 1G1 111. 417, 44 
N. E. 99; North Cbicago Electric Ry. Co. v. 
Peuser, 100 111. 67, GO N. E. 7S; or filed its 
articles of incorporation; Capps v. Prospect- 
ing Co., 40 Neb. 470, 5S N. W. 05G, 24 L. R. 
A. 250, 42 Am. St. Rep. G77; or its certificate 
that the requisite capitai stock had been de- 
posited; Gent v. Ins. Co., 107 III. G52. 

lu civil cases a eorporation is Iiable for the 
malice of its officers and servauts; [1000] 1 
Q. B. 22; [1004] A. C. 423. 

Ordinarily in England it caunot be prose- 
cuted for a crime; but it may be for a mis- 
demeanor, which is merely a civil wroiur : 
(c. g.) for breaches of the Food and Drug 
Act; Odger, C. L. 1405. In the Unitcd States 
it may be indicted for crime, but not for 
every species; 5 Thomps. Cap. § G41S. It may 
be for a criminal libel; Brennan v. Tracy, 2 
Mo. App. 540 (dictuin) ; for keeping a dis- 
orderly house; State v. Agricultnrai Soc., 54 
N. J. L. 2G0, 23 Atl. GSO; for obstructed pub- 
lic navigation by not constructiug a draw 
bridge; Com. v. Proprietors of New Bedford 
Bridge, 2 Gray (Mass.) 330; for a publlc 
nuisance; State v. City of Portland, 74 Me. 
2GS, 43 Ain. Rep. 5SG; Delaware Dlvision 
Canal Co. v. Com., GO Pa. 3G7, 100 Am. Dee. 
570; for failure to perform public duties (as 
of a mnnicipality failing to keep hlgbways In 
repair) ; State v. Towu of Murfrcesboro, 11 
Humph. (Tenn.) 217; for usury; State v. 
Bank, 2 S. D. 53S, 51 N. W. 337; for con- 
spiracy to ald a lyncliing mob; Rogers v. 
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R. Co., 194 Fecl. 65, 114 C. C. A. 85; and of 
course for offences under modern industrial 
statutes. 

It is held that it can be indicted only when 
the legislation has so provided; State v. 
Hotel Co., 42 Ind. App. 2S2, S5 N. E. 724. 

The definition at the beginning of this tl- 
tle of a corporation sole is the one usually 
given in the hooks. It is said, in England, to 
include the Crown, all bishops, rectors, vicars 
and the like; 3 Steph. Com. 15 ed. 2. So 
of the supervisor of a town; Jansen v. Os- 
trander, 1 Cow. (N. Y.) 070; the governor 
of a state; Governor v. Allen, 8 Humphr. 
(Tenn.) 176. It has been defined as a “term 
established by usage indicating a person soine 
of whose rights and liabilities are permitted 

law to pass to his successors in a par- 
ticular office, rather than to his heirs, execu- 
tors or administrators. Such a corporation 
was unknown in the civil law.” 21 Ilarv. L. 
Rev. 306. But the conception has been dis- 
approved by modern authors. Thus, Sir F. 
Pollock (note to Maine, Anc. Law 226) says: 
“Our English category of corporations sole 
is not only, as Maine calls it, a fiction, but 
modern, anomalous, and of no practical use. 
When a parson or other solely corporate of- 
fice-holder dies, there is no one to act for 
the corporation until a successor is appoint- 
ed, and when appointed, that successor can 
do nothiug which he could not do without be- 
ing called a corporation sole. . . . As for 

the King, or ‘the Crown,’ being a corporation 
sole, the language of our books appears to 
be nothing but a clumsy and, after all, in- 
effective device to avoid openly personifying 
the state. . . . The whole thing seems to 

have arisen from the technical difficulty of 
making grants to a parson and his successors 
after the practice of making them to God 
and the patron saint had been discontinued. 

. . . All this we may now think makes for 

historical curiosity rather than philosophical 
edification.” 

“A bishop is not a corporation sole”; per 
Strong, J., in Kain v. Gibboney, 101 U. S. 
362, 25 L. Ed. 813, referring to a Roman 
Catholic bishop. 

See Maitland, Corporation Sole (16 L. Q. 
R. 335); The Crown as a Corporation (17 
id. 131). Judge Thompson has said (Corp. 
vol. 1, § 8) that the conception of a corpora- 
tion sole is “passing out of American law.” 

See Charter ; Stock ; Stockholder; Dl- 
rector; Meetings ; Officer; Trust Fund 
Theory; Dissolution ; Merger; Eminent 
Domain; De Facto; Ecclesiastical Corpo- 

RATIONS. 

C0RP0RAT0R. A member of a corpora- 
tion. 

The corporators are not the corporation, 
for either may sue the other; Culbertson v. 
Wabash Nav. Co., 4 McLean, 547, Fed. Cas. 
No. 3,464; Rogers v. Universalist Society, 19 
Vt 187; Peirce v. Partridge, 3 Metc. (Mass.) 


44; Omaha Ilotel Co. v. Wade, 97 U. S. 13, 
24 L. Ed. 917. 

CORPOREAL HEREDITAMENVS. Sub- 
stantial permanent objects which may be in- 
herited. The term land will include all such. 

2 Bla. Com. 17. 

CORPOREAL PROPERTY. In Civil Law. 

That which consists of such subjects as are 
palpable. 

In the common law, the term to signify the same 
thing is property in possession. It differs from 
incorporeal property, which consists of choses in 
action and easements, as a right of way, and the 
like. 

CORPSE. The dead body of a human be- 
ing. 1 Russ. & R. 366, n.; 2 Term 733; 1 
Lcach 497; Com. v. Loring, S Pick. (Mass.) 
370; Dig. 47. 12. 3. 7; 11. 7. 38; Codc, 3. 44. 
1. Stealing a corpse is an indictable offence, 
but not larceny at common law; Co. 3d Inst. 
203; 1 Russ. Cr. 629. See Dead Body. 

CORPUS (Lat.). A body. The substance. 
Used of a human body, a corporation, a col- 
lection of laws, etc. The capital of a fund 
or estate as distinguishcd from thc income. 

CORPUS COMITATUS. The body of the 
county; the inhabitants or citizens of a whole 
county, as distinguished from a part of the 
county or a part of its citizens. U. S. v. 
Grush, 5 Mas. 290, Fed. Cas. No. 15,268. 

CORPUS CUM CAUSA. See Habeas Cor- 
pus cum Causa. 

CORPUS DELICTI. The body of the of- 
fence; the essence of the crime. 

It is a general rule not to convict unless 
the corpus dclicti can be established, that is, 
until the fact that the crime has been act- 
ually perpetrated has been first proved. 
Hence, on a charge of homicide, the accused 
should not be convicted unless the death 
be first distinctly proved, either by direct 
evidence of the fact or by inspection of the 
body; Best, Pres. §201; 1 Stark. Ev. 575. 
See 6 C. & P. 176; 2 Hale, P. C. 290; Whart. 
Cr. Ev. § 324. Instances have occurred of 
a person being convieted of having killed 
another, who, after the supposed criminal 
has been put to death for the supposed of- 
fence, has made his appearance alive. The 
wisdom of the rule is apparent; but it has 
been questioned wffiether, in extreme cases, 
it may not be competent to prove the basis of 
tfie corpus delicti by presumptive evidence; 
3 Benth. Jud. Ev. 234; Wills, Cir. Ev. 105; 
Best, Tres. § 204; 3 Greenl. Ev. 30. In cases 
of felonious homicide, the eorpus delicti con- 
sists of tw r o fundamental aud necessary 
facts: first, the death; and secondly, the 
existenee of criminal agency as its cause; 
Pitts v. State, 43 Miss. 472. A like analysis 
would apply in the case of any other crime. 
When the body of a murdered man was 
mutilated and burned beyond recognition, 
testimony that a piece of charred cloth found 
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in the ashes with the body were like the 
trousers that a certain inan wore, and that 
a slate pencil found tliere was identical with 
one he carried about him, was coinpetent evi- 
dence to establish the identity of the body; 
State v. Martin, 47 S. C. (J7, 25 S. E. 113. 

The presuniptioii arising from the pos- 
session of the fruits of crime recently after 
its conimission, which in all cases is one of 
fact ratlier than of law, is occasionally so 
strong as to rcnder unnecessary any diroct 
proof of the corpus delicti. Tkus, to borrow 
an illustration from Mr. Justice Maule, if a 
man were to go into the London docks quite 
sober, and shortly afterwards were to be 
found very drunk, staggering out of one of 
the cellars, in which above a million gallons 
of wine are stowed, “I think,” says the learn- 
ed judge, “that this.would be reasonalde evi- 
dence that the man had stolen some of the 
winein the cellar, though no proof were givcn 
that any particular vat had been broached 
and that any wine had actually been missed.” 
Dears. 2S4; 1 Tayl. Ev. § 122. In this case 
it was proved that a prisoner indicted for 
larceny was seen coming out of the lower 
room of a warekouse in the London docks, 
in the floor above which a large quantity 
of pepper was deposited, and where he had 
no business to be. He was stopped by a 
constable, who suspected him from the bulky 
state of his pockets, and said, “I think tkere 
is something wrong about you ;” upon which 
the prisoner said, “I hope you will not be 
hard upon me;” and then threw a quantity 
of pepper out of his pocket on the gi’ound. 
The wituess stated that he could not say 
whether any pepper had been stolen, nor that 
any pepper had been missed; bnt that which 
was found upon the prisoner was of like de- 
scription with tke pepper in the warehouse. 
It was keld by all the judges that the prison- 
er, upon these facts, was properly convicted 
of larceny. 

The corpus delictl in arson consists In 
proof of the burning and of criminal agcncy 
in causing it ; Spears v. State, 92 Miss. 013, 
46 Soutk. 166, 16 IR. A. (N. S.) 2S5. 

A confession alone ought not to be con- 
sidered snflicient proof of the corpus dclicti ; 
Springfellow v. State, 26 Miss. 157, 59 Am. 
Dec. 247; Feople v. Ilemiessey, 15 Wernl. (N. 
Y.) 147; Bines v. State, 11S Ga. 320, 45 S. 
E. 376, 68 L. R. A. 33. It may be proved by 
circumstantial evidence; Dimmick v. U. S., 
135 Fed. 257, 70 C. C. A. 141 ; State v. Gillis, 
73 S. C. 31S, 53 S. E. 4S7, 5 L. R. A. (N. S.) 
571, 114 Am. St. Rep. 95, 6 Ann. Cas. 993. 

CORPUS JURIS CANONICI (Lat the 
body of the canon law). The name given to 
the collections of the decrces and canons of 
the Roman ckurch. See Caxon Law. 

CORPUS JURIS CIVILIS. The body of 
the civil law. The collection comprising the 
Institutes, the Pandects or Digest, the Code, 
and tke Novcls of Justinian. See those sev- 


eral tities, and also Civil Law for fuller in- 
formation. The name is said to kave been 
first applied to this collection early In the 
seventeenth century. See Basiuca; Canon 
Law. 

CORRECTION. Chastiseinent, by one kav- 
ing authority, of a person who has coimuit- 
ted some ofl'ence, for the purpose of briuging 
him iuto legal subjectiou. 

It is cliielly exercised in a parental man- 
ner by parents, or those who are placed in 
loco parcntis. A parent may therefore jus- 
tif.v the correction of the ckild eitlier cor- 
porally or by confinemeut; and a school- 
master may justify similar correctiou; but 
tlie correction in both cases must L»e moder- 
ate aud iu a proper mauner; Com. Dig. I'lcad- 
cr, (3 M.) 19; Ilawk. c. 60, s. 23, c. 62, s. 2, 
c. 29, s. 5; Jolmson v. State, 2 Ilumph. 
(Tenn.) 2S3, 36 Am. Dec. 322; State v. Fen- 
dergrass, 19 N. C. 365, 31 Am. Dec. 416; Cook 
v. Neely, 143 5Io. App. 632, 128 S. W. 233. 
See Assault; Wiiipi*ing. 

The master of an apprentice, for disobedi- 
ence, may correct him moderately; 1 B. & 
C. 469; Cro. Car. 179; Mitcliell v. Armitage, 
10 Mart. O. S. (La.) 3S; but he cannot deie- 
gate the autkority to another. A master has 
no right to correct his servants who are not 
apprentices; Matthews v. Terry, 10 Conn. 
455; 2 Greeni. Ev. § 97 ; see Assault for 
cases of undue correction. A master may be 
fouud gnilty of murder for wliipping a serv- 
ant so that he dies, althougk he has a right 
to inflict the puniskment, and the Instrmnent 
is proper, if the iiunishment is so prolonged 
and barbarous as to indicate malice; State 
v. Shaw, 64 S. C. 566, 43 S. E. 14, 60 L. R. A. 
SOl, 92 Am. St. Rep. S17. 

Soldiers were formerly liable to moderate 
correction from their superiors. For the 
sake of maintaining discipline in the navy, 
the captain of a vessel, belonging eitlier to 
the United States or to private individuals, 
might formerlj 7 inflict moderate eorrection 
on a sailo-r for disobedieuee or disorderly 
conduct; Ab. Sh. 160; Brown v. Iloward, 1*4 
Johns. (N. Y.) 119; Sampson v. Smith, 15 
Mass. 365; Flemming v. Ball, 1 Bay (S. C.) 
3; Acrtsen v. Aurora, Bee 101, Fed. Cas. No. 
95; Thorue v. White, 1 Fet. Adm. 16S, Fed. 
Cas. No. 13,989; Moll. 209; Turner’s Case, 1 
Ware S3, Fed. Cas. No. 14,24S. Such has 
been the general rule. But tlogging aud oth- 
er degrading pnnishments are now forbidden 
in the army, navy, merchaut service, and mil- 
itary prisous ; R. S. §§ 1342, 1621, 4611, 1354. 

The husband, by thc old law, mlght give 
his wife moderate correetion; 1 Ilawk. F. 
C. 2. But in later times this power of eorrec- 
tion began to be doubted; and a wife may 
now have securlty of the peace against her 
kusband, or a husband against his wife ; 1 
Bla. Com. 444; Stra. 47S, S75, 1207; 2 Lev. 
128. See Married Womex. 

Any excess of correction l>y the parent, 
master, oflicer, or captain rendered the par* 
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ty guilty of an assault and battery and liable 
to all its consequences; Com. v. Randall, 4 
Gray (Mass.) 36. See Assault. In some 
prisons, the keepers are permitted to correct 
the prisoners. 

The King’s Council, in the minority of 
Ilenry VI. authorized a subject to chastise 
the king “when he trespasseth or doth amys. 1 ’ 
3 Holdsw. Hist. E. L. 35G. 

CORREGIDOR. In Spanish Law. A mag- 
istrate who took cognizance of various mis- 
demeanors, and of civil matters. 2 White, 
New Rec. 53. 

CORREI. In Civil Law. Two or more 
bound or secured by the same obligation. 

Correi credendi. Creditors secured by the 
same obligation. 

Correi debcndi. Two or more persons 
boünd as princ-Ipal debtors to pay or per- 
form. Ersk. Inst. 3. 3. 74; Calvinus, Lex.; 
Bell, Dict 

CORRUPT AND ILLEGAL PRACTICES. 

A British act of 1883 and supplements forbid 
certain acts in connection with Pariiamenta- 
ry elections, chiefly bribery, treating, undue 
influence and personation. Such acts are 
made criminal oftences and may be ground 
for the loss of the seat if brought home to 
the candidate personally or through his 
agent. If by bribery, etc., it appears that 
the electorate did not really express its will, 
the election may be declared void. Certain 
practices are declared illegal, such as pay- 
ment for the conveyanee of electors to or 
from the polls, paying an elector for the 
use of his property, paying agents other thau 
those specified in the act, and making a false 
statement as to the personal character or 
conduct of a candidate. In certain cases the 
penalty to the candidate may be disqualifica- 
tion forever from serving for the coustituen- 
cy in question, and, for seven years, from 
serving for any other constituency. 2 Steph. 
Com. (15th ed.) 463, 476. 

This subject has more recently attracted 
much attention in the United States, and 
acts are being passed on the subject, but it 
cannot be said that the ground is fully còv- 
ered. Among such acts are those requiring 
candidates to file, immediately after election, 
a statement of expenses incurred. 

In some states, the state treasury assumes 
certain nomination expenses. See State As- 
sumption of Expenses, 23 Yale L. Journ. 158, 
by Simeon E. Baldwin. 

CORRUPTION. An act done with an in- 
tent to give some advantage inconsistent with 
official duty and the rights of others. 

It includes bribery, but is more comprehensive; 
because an act may be corruptly done though the 
advantage to be derived from it be not offered by 
another. Merlin, Rêp. 

Something against law; as, a contract by 
which the borrower agreed to pay the lender 
usurious interest. It is said, in such case, 
that it was corruptly agreed, etc. 


CORRUPTION 0 F BLOOD. Tho incapac- 
ity to inherit, or pass an inheritance, in 
cousequence of an attainder to which the 
party has been subject. Abolislied by stats. 
3 & 4 Will. IV. c. 106, and 33 & 34 Vict. c. 
23; 1 Stepli. Com. 446. 

Wheu this c-onsequenee flows from an at- 
tainder, the party is stripped of all honors 
and dignities he possessed, and becomes ig- 
noble. 

The constitution of the United States, art. 
3, s. 3, n. 2, declares that “no attainder of 
treason shall work corruption of blood or 
forfeiture except during the life of the per- 
son attainted.” 

The act of Congress of July 17, 1S62, for 
the seizure and condemuation of enemies’ es- 
lates, with the resolution of the same date, 
does not conflict with this section, the for- 
feitnre being only during the life of the of- 
fender; Bigelow v. Forrest, 9 Wall. (U. S.) 
339, 19 L. Ed. 69G; Miller v. U. S., 11 Wall. 
(U. S.) 268, 20 L. Ed. 135; Day v. Mieou, 18 
Wall. (U. S.) 156, 21 L. Ed. S60; Ex parte 
Lange, 1S Wall. (U. S.) 163, 21 L. Ed. 872; 
Wallach v. Van Kiswick, 92 U. S. 202, 23 L. 
Ed. 473. 

So far as it prevented descent being traced 
: through a felon, the doctriue of corruption of 
blood was abolished in England in 1834; the 
whole law of escheat for felony, togetlier 
with the king’s year, day and waste, was 
abolished in 1S70. 

CORSE-PRESENT. In Old Engllsh Law. 

A gift of the second best beast belonging to 
a man at his death taken along with the 
corpse and presented to the priest. Stat. 21 
Hen. VIII. cap. 6; Cowell; 2 Bla. Com. 425. 

CORSNED. In Old English Law. A piece 
of barley bread, which, after the pronuncia- 
tion of certain imprecations, a person accus- 
ed of crime was compelled to swallow. 

A piece ot cheese or bread of about an ounce 
weigbt was consecrated witb an exorcism desiring 
of tbe Almighty that it migbt cause convulsions 
and paleness, and find no passage, if tbe man was 
really guilty, but migbt turn to bealth and nourish- 
ment if be was innocent. Spelman, Gloss. 439. It 
was tben given to tbe suspected person, who at the 
same time received tbe sacrament. If be swallowed 
it easily, be was esteemed innocent; if it choked 
hlm, he was esteemed guilty. See 4 Bla. Com. 345. 

CORTES. The name of the legislative as- 
semblies of Spain and Portugal. 

CORVEE. In French Law. Gratuitous la- 
bor exacted from the villages or communities, 
especially for repairing roads, constructing 
bridges, fortifications, etc. 

Corvêe seigneuriale are serviccs due the 
lord of the manor. Guyot, Ràp. CJniv.; 3 
Low. C. 1. 

COSBERING. In Feudal Law. A prerog- 
ative or seignorial right of a lord, as to lie 
and feast himself and his followers at his 
tenants’ houses. Cowell. 

COSENING. In Old English Law. An of- 
fence whereby anything is done deceitfully, 




COSENING 


689 


COSTS 


whether in or out of contracts, which cannot 
be fitly termed by any especial name. Called 
in the civil law Stcllionatus. West. Symb. 
pt. 2, Indictment , § GS; Blount; 4 Bla. Com. 
158. 

COSINAGE (spelled, also, Cousinagc , Cos- 
cnage). A writ to recover possession of an 
estate in lands when a stranger lias cntcred 
and abated after the death of the grand- 
father’s graudfather or of certain collateral 
relations. 3 Bla. Com. *1SG. 

Itelationship; ailinity. Stat. 4 Hen. III. 
cap. S; 3 Bla. Com. 1SG; Co. Litt. 1G0 a. 

COST. The cost of an article purcliased 
for exportation is the price paid, with all in- 
cidental charges paid at the place of expor- 
tation. Goodwdn v. U. S., 2 Wasli. C. C. 493, 
Fed. Cas. No. 5,554. Cost price is that ac- 
tually paid for goods. Buck v. Burk, 18 N. 
y. 337. See Actual Cost. 

C0ST-B00K. In English Law. A book in 
which a number of adventurers who have ob- 
tained permission to work a lode and have 
agreed to share the euterprise in certain 
proportions, euter the agreement and from 
time to time the receipts and expenditures of 
the mine, the names of the shareholders, 
their respective accounts witli the mine, and 
transfers of shares. These associations are 
called “Cost-book mining coinpanies,” and 
are governed by the gencral law of partner- 
ship. Lindl. rartn. *147. 

COSTS. The expenses incurred by the 
parties in the prosecution or defeuce of a 
suit. 

They are distingulshed from fees in being an al- 
lowance to a party t for expenscs incurred in con- 
ducting his suit; whereas fees are a compensation 
to an officer for services rendered in the progress of 
the cause. Musser v. Good, 11 S. & R. (Pa.) 2iS. 

No costs were recoverable by either plaintiff or de- 
fendant at common law. They were flrst giveu to 
plaintiff by the statute of Gloucester, 6 Edw. I. c. 1, 
which has been substantiaily adopted in ail tbe 
United States. 

The ultimate power to impose costs must 
be found in a statute. This may be granted 
by the legislature in general terms to the 
courts who may then establisli a fee bill. 
This grant has been made by congress; Jor- 
dan v. Woollen Co., 3 Cliff. 239; Fed. Cas. 
No. 7,516. This was before the Itevised Stat- 
utes but the fee bill of 1S53 which was tlien 
under consideration by that court does not 
difler in any important respect from the ap- 
propriate sections of the Revised Statutes; 
Tcsla Electric Co. v. Scott, 101 Fed. 524. Tlie 
cases are collected in Kelly v. Ry. Co., S3 
Fed. 1S3. and the various statutes are cited 
in Ilathaway v. Roach, Fed. Cas. No. G,213; 
Costs in Civil Cases, Fed. Cas. No. 1S.2S4; 
Tlie Baltimore, S Wall. (U. S.) 3SS, 19 L. Ed. 
4G3. 

Statutes which give costs are not to be 
extended beyond the letter, but are to be 
construed strictly; 2 Stra. 100G, 10G9; 3 

Burr. 12S7; Com. v. Tilghman, 4 S.,& R. (Pa.) 
129; Farry v. Thomson, 1 Rich. (S. C.) 4. 

Bouv.—44 


They do not extend to the government; 
and therefore when the United States, or 
one of the several states, is a party they 
neither pay nor receive costs, uuless it be 
so expressly provided by statute; Irwin v. 
Commissioners of Northumberland County, 1 
S. & R. (Pa.) 505; U. S. v. Barker, 2 Wheat. 
(U. S.) 395, 4 L. Ed. 271 ; U. S. v. Boyd, 5 
IIow. (U. S.) 29, 12 L. Ed. 3G; Collier v. 
Powell, 23 Ala. 579; State v. Kinne, 41 N. 
II. 23S; State v. Ilarriugton, 2 Tyler (Vt.) 
44 ; and in actions of a public nature, cou- 
ducted solely for the public benefit, cost* 
are rarely given against publie ofiicers; Cas- 
sady v. Trustees of Schools, 94 111. 5S9; Clare 
County v. Auditor General, 41 Mich. 182, 1 N. 
W. 92G; Avery v. Slack, 19 Wend. (N. Y.) 
50. This exemption is founded on the sov- 
ereigu character of the state, which is sul - 
jcct to no process; 3 Bla. Com. 400; McICee- 
han v. Com., 3 Pa. 153. But in Missuuri v. 
IUinois, 202 U. S. 598, 2G Sup. Ct. 713, 50 
L. Ed. 11G0, it was said; “So far as the dig- 
nity of thc state is concerned, that is its own 
affair. The United States lms not been above 
taking eosts.” U. S. v. Sanborn, 135 U. S. 
271, 10 Sup. Ct. S12, 34 L. Ed. 112. Rule 24 
of the Supreme Court of the United States 
provides that no costs shall be allowed to or 
against the Unitcd States iu equitv. Tlie 
kiug neither reccivos nor pays costs; (1785) 
T. R. SG. 

Thc right of tlie state to costs on convic- 
tion iu crimiual cases is geuorally declared 
by statnte. 

In many cases, the right to reeover costs 
is made to depend, by statute, upou the 
amouut of the verdict or judgment. Where 
there is sucli a provision, and the verdict is 
for less tlian the amount required by statute 
to entitle the party to costs, the right to costs, 
in gencral, will depend upon the mode iu 
which the vcrdict has been reduced below 
the sum specified in the act. In such cases, 
the general rule is that if the amount be 
reduced by evidence of direct payment, the 
party shall losc his costs; but if by set-off 
or other collateral dcfence he will be enti- 
tled to recover them; S East 2S, 347 ; 2 

Price 19; 4 Bingh. 1G9; Cooper v. Coats, 1 
Dall. (U. S.) 30S, 1 L. Ed. 150; Bunner v. 
Neil, 1 Dall. (U. S.) 457, 1 L. Ed. 222 ; Stew- 
art v. Mitchell’s Adm’rs, 13 S. & R. (Pa.) 2S7. 

Wlien a case is dismissed for want of ju- 
risdiction over the person, no costs are al- 
lowed to the defeudant unless expressly giv- 
en by statute. The difiiculty iu giving costs, 
in such case, is the want of power. If the 
case be not lcgally before the court. it has no 
more jurisdiction to award costs tlian it has 
to grant relief ; Buruhnm v. Rangeley, 2 W. 
& M. 417, Fed. Cas. No. 2,177; Bank of Cuui- 
borland v. Willis, 3 Sumn. 473, Fed. Cas. No. 
SS5 ; Clark v. Koekwell, 15 Mass. 221; Banks 
v. Fowler, 3 Litt. (Ky.) 332; Eames v. Car- 
lisle, 3 N. II. 130; Paine v. Commissioners, 
Wright (Oliio) 417. 
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In eqnity, the giving of costs is entirely 
discretionary, as well with respect to the 
period at which the conrt decides upon tliera 
as with respect to the parties to whoin they 
are given. 

In the exercise of their discretion, courts 
of equity are generally governed by certain 
fixed principles whicli they have adopted on 
the subject of costs. It was the rule of the 
civil law that victus victori in expensis con - 
dcmnatus cst; and tliis is the general rule 
adopted in courts of equity as well as in 
courts of law, at least to the extent of throw- 
ing it upon the failing party to show the 
existence of circuinstances to displace the 
prima facie clairn to costs given by success 
to the party who prevails; 3 Dan. Gh. Pr. 
1515. 

In patent cases in equity costs will not 
be allowed a plaintiff where some of the 
claims are withdrawn at the argument and 
some adjudged invalid, though others are 
sustained; Thomson-Houston Electric Co. v. 
R. Co., 71 Fed. SSG. 

An executor or administrator suing at law 
or in equity in his representative capacity is 
not personally liable to the opposite party 
for costs in case he is unsuccessful, if the 
litigation were carried on in good faith for 
the benefit of the estate; Gratz v. Bayard, 
11 S. & R. (Pa.) 47; Callender’s AdnTr v. Ins. 
Co., 23 Pa. 471. But the rule is otherwise 
where vexatious litigation is caused by the 
executor or administrator, and where he has 
been guilty of fraud or misconduct in rela- 
tion to the suit; 1 Wms. Exec. 451; Show 
v. Conway, 7 Pa. 136, 137. 

Costs, when reeovered, belong to the client; 
Celluloid Mfg. Co. v. Chandler, 27 Fed. 12. 

In divorce, the wife’s costs can be taxed 
de die in diem; Graves v. Cole, 19 Pa. 171, 
citing 2 Hagg. Cons. 204. 

Ordinarily an appeal does not lie from a 
decree for costs only in a chancery suit; but 
there are exeeptions to the rule, turning on 
the question of the discretionary power of 
the trial court respecting costs. A de^ree for 
such costs as are discretionary is not appeal- 
able, but one for costs not in the discretion 
of the court is appealable if the amount is 
sufiicient to confer jurisdiction; Nutter v. 
Brown, 58 W. Va. 237, 52 S. E. SS, 1 L. R. A. 
(N. S.) 10S3, G Ann. Cas. 94. 

See Double Costs; Treble Costs; Surety 
Company; Actual. 

COSTS 0 F THE DAY. Costs incurred in 
preparing for trial on a particular day. Ad. 
Eq. 343. 

In English practice, costs are ordered to 
be paid by a plaintiff, who neglects to go to 
trial according to notice; Mozley & W. Law 
Dict.; Lush, Pr. 49G. 

COSTS D E INCREMENTO (increased 
costs, costs of increase). Costs adjudged by 
the court in addition to those assessed by the 


jury. Day v. Woodworth, 13 Iiow. (U. S.) 
372, 14 L. Ed. 181. 

The' cost o£ the suit, etc., recovered originally 
under the statute of Gloucester is said to be the 
origin o£ costs de incremento ; Bull. N. P. 32S.a. 
Where the statute requires costs to be doubled in 
case o£ an unsuccessful appeal, costs de incremento 
stand on the same footing as jury costs ; 2 Stra. 
1048 ; Taxed Costs. Costs were enrolled in England 
in the time of Blackstone as increase o£ damages; 

3 Bla. Com. 399. 

COTERELLUS. A cottager/ 

Cotcrellus was distinguished from cotarius in this, 
that the cofariws held by socage tenure, but the 
cotcrellus held in mere villenage, and his person, 
issue, and goods were held at the will of the lord. 
Cowell. 

COTLAND. Land held by a cottager, 
whether in socage or villenage. Cowell; 
Blount. 

COTSETUS. A cottager or cottageholder 
who held by servile tenure and was bound to 
do the work of the lord. Cowell. 

COTTAGE, COTTAGIUM. In Old English 
Law. A small house without any land be- 
longing to it, whereof mention is made in 
stat. 4 Edw. I. 

But, by stat. 31 Eliz. cap. 7, no man may build 
such cottage for habitation unless he lay unto it 
four acres of freehold land, except in market-towns, 
cities, or within a mile of the sea, or for the habita- 
tion of laborers in mines, shepherds, foresters, sail- 
ors, etc. Twenty years’ possession of cottage gives 
good title as against the lord; Bull. N. P. 103 a, 
104. By a grant of a cottage the curtilage will 
pass; 4 Vin. Abr. 582. 

COTTIER TENANCY. A species of tenan- 
cy in Ireland, constituted by an agreement in 
writing, and subjeet to tlie following terms: 
That the tenement consist of a dwelling- 
house with not more than lialf an acre of 
land; at a rental not exceeding 5 1. a year; 
the tenaney to be for not more than a month 
at a time; the landlord to keep the house in 
good repair. Landlord and Tenant Act (Ire- 
land), 23 & 24 Vict. c. 154, s. 81. 

COUCHANT. Lying down. Animals are 
said to have been levant and couchant when 
they have been upon another person’s land, 
damage feasant, one night at least. 3 Bla. 
Com. 9. 

COULISSE. The stock brokers’ curb mar- 
ket in Paris. 

COUNCIL (Lat. concilium , an assembly). 
The legislative body in the government of 
cities or boroughs. An advisory body select- 
ed to aid the executive. See Opinion of the 
Justices, 14 IMass. 470; Opinion of the Justic- 
es, 3 Pick. (Mass.) 517; In re Adams, 4 Pick. 
(Mass.) 25. 

A governor’s council is still retained in some of 
the states; 70 Me. 570. It is analogous in many 
respects to tbe privy council (q. v.)> of the king of 
Great Britain and of the governors of the British 
colonies, though of a much more limited range of 
duties. 

Common council is a term frequently ap- 
plied to the more numerous branch of the 
legislative bodies in cities. 
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COUXSELLOR AT LAW 


The British parliament is the common 
council of the whole rcalm. 

COUNCIL OF THE BAR. A body compos- 
ed of mcmbers of the English bar which gov- 
erns the bar. It hears complaints against 
barristers and reports its iindings with rec- 
ommendations to the benchers of the Inn of 
Court of wliicli the barrister is a member, 
who alone can act. Leamiug, Phila. Lawy. in 
Lond. Courts GT. 

COUNCIL 0 F LEGAL EDUCATION. See 

Leqal Education. 

'COUNSEL. The counscllors who are as- 
sociated in the management of a particular 
cause, or who act as legal advisers in ref- 
ercnce to any matter rcquiring legal knowl- 
cdge and judgment. 

The term ls used both as a singular and plural 
noun, to denote one or more. It is usual to say of 
one concerned in a caso that he is "of counsel.” 

Originally there was no distinction between 
council and counsel; both were consilium . 
Ilbcrt, Logisl. Meth. 5. 

Knowledge. A grand jury is sworn to 
keep secret “the couuuonwealth's counsel , 
their fellows’, and their own.” 

COUNSELLOR AT LAW. An officer in 
tlie supreme court of the United States, and 
in some other courts, who is retaincd by a 
party in a cause to conduct the same on its 
trial on his behalf. 

He dlffers from an attorney at law. 

In the supreme court of the United States, the 
two degrees of attorney and counsel were at first 
kept separate, and no person was permitted to 
practise ln both capacitles, but the present practice 
i8 otherwise; Weeks, Att. 64. It is the duty of tho 
counsel to draft or review and correct the special 
pleadings, to manage the cause on trial, and, dur- 
lng the whole course of the sult, to apply estab- 
llshed principles of law to the exigencies of the 
case; 1 Kent 307. In England the term “counsel” 
ls appüed to a barrister. 

Generally, ln the courts of the various states the 
same person performs the duties of counsellor and 
attorney at law. 

In giving their advice to their clients, 
counsel have duties to perform to their cli- 
ents, to the public and to themselves. In 
such cases they have thrown upon them 
something which they owc to their adminis- 
tration of justice, as well as to the private 
interests of their employers. The interests 
propounded for them ought, in their own ap- 
prehension, to he just, or at lcast fairly 
disputable; and when such interests are 
propounded, they ouglit not to be pursued 
per fas ct ncfas; 1 Ilagg. Adm. 222. An at- 
torney and counscllor is uot an ollicer of the 
United States, he is an officcr of tlie court. 
Ilis right to appear for suitors and to argue 
causes is not a mere indulgcnce, revocable 
at the pleasure of the court, or at the com- 
rnaud of the legislature. It is a right of 
which he can be deprived only by tlie judg- 
ment of the court, for moral or professional 


delinquency; Ex parte Gnrland, 4 Wall. (U. 
S.) 333, 1S L. Ed. 3GG. 

See Attorney; Privilege; Coxfidential 

COMMUNICATIOXS; DlSBAR; BaBP.ISIER. 

COUNT (Fr. comtc; from the Latin comcs). 
An earl. 

It gave way as a distlnct title to the Saxon earl, 
but was retained in countess, vlscount. and as the 
basis of county. Termes de la Ity; 1 Bla. Com. 393. 
Seo Comes. 

ln Pleading. (Fr. contc , a narrative). 
Tlie plaintiff’s statement of his causc of ac- 
tion. 

This word ls ln our old law-books used synony- 
mously wlth dcclaration; but practice has intro- 
duced the following dlstinction. When the plainlin’s 
complalnt embraces only a slngle cause of action, 
aud he makes oniy ono statemenl of it, that state- 
ment is cailed, indifferently, a declaration or count ; 
ihough the former is the more usual term. But 
when the sult embraces two or more causes of action 
(each of which, of course, requires a different 
statement), or when the pialntifT makes two or more 
differeut statements of one aud the same cause of 
actlon, each several statemcnt is calied a count, 
and ali of them, collectively, constitute the declara- 
tion. In all cases, however, In which there are two 
or more counts, whether there is actually but one 
cause of action or several, each count purports, 
upon the face of it, to disclose a distinct right of 
action, unconnected with that stated in any of the 
other counts. 

One object proposed ln lnserting two or 
more eounts in one declaratioii when thcre 
is in fact but onc cause of actiou, is, in 
some cases, to guard against the danger of 
an insufficient statement of the cause, where 
a doubt exists as to the lcgal sulliciency of 
one or another of two different modes of 
declaring; but the more usual end proposed 
in inserting more than one couut in such 
case is to accommodate the statement to the 
cause, as far as may be, to the possible state 
of the proof to be exhibitcd on trial, or to 
guard, if possible, agaiust the hazard of thc 
proofs varying materially from tbe state- 
ment of the cause of action ; so that, if onc 
or more of several counts he uot adai>ted to 
the evidence, some othcr of thcm may he so; 
Gouid, 1*1. c. 4, ss. 2, 3, 4; Steph. Pl. 2GG; 
Doctrina Plac. 17S; 3 Coin. Dig. 291; Danc, 
Ahr. Index. In real actions, the declaration 
is usually called a count; Stcph. Pl. 29. See 
COMMON COUNTS. 

COUNT SUR CONCESSIT SOLVERE. A 

claim based upon a promise to pay. An an- 
cient count in the mayor's court of Londou 
and now commonly used thcre. Uiuler it tlie 
plaiutiff can sue for any llquidated doinand, 
but not for moncy due under a covcnant. 
Particulars deüning more precisely the na- 
ture of the claim must be delivered with the 
declaratlon. Odger, C. L. 1029. 

COUNT AND C0UNT-0UT. These words 
refer to the count of the house of commons 
by the speaker. Forty mcinbers, including 
the speaker, are requircd to constitute a 
(juorum. Eaeh day after parliament is opeu- 
ed, the speaker couuts the house. If forty 
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members are not present be waits till four 
o’clock, and tben counts the bouse again. If 
forty members are not then present, be at 
once adjourns it to tbe following meeting 
day. May, Parl. Prac. 219. 

COUNTER (spelled, also, Compter). The 
name of two prisons formerly standing in 
London, but now demolished. Tbey were 
the Poultry Counter and Wood Street Coun- 
ter. Cowell; Whish. L. D.; Coke, 4th Inst. 
248. 

COUNTER AFFIDAVIT. An affidavit 
made in oppositiou to one already made. 
This is allowed in the preliminary examina- 
tion of some cases. 

CO U NTE R-BON D. A bond to indemnify. 
2 Leon. 90. 

COUNTER-CLAIM. A liberal practice in- 
troduced by the reformed codes of procedure 
in many of the United States, and compre- 
hending Recoupment and Set-off, g. v., 
though broader than either. 

The New York code thus defines it: 

The counter-claim must tend, in some way, to 
diminish or defeat the plaintiff’s recovery, and must 
be one of the following causes of action against the 
plaintiff, or, in a proper case, against the person 
whom he represents, and in favor of the defendant, 
or of one or more defendants, between whom and 
the plaintiff a separate judgment may be had in the 
action:— 

1. A cause of action arising out of the contract or 
transaction, set forth in the complaint as the foun- 
dation of the plaintiff’s claim, or connected with the 
subject of the action. 

2. In an action on contract, any other cause of ac- 
tion on contract existing at the commencement of 
the action. N. Y. Code, 1889, § 501. See National 
Fire Ins. Co. v. McKay, 21 N. Y. 191; Waddell v. 
Darling, 51 id. 327 ; Smith v. Hall, 67 id. 48; Elwell 
v. Skiddy, 77 id. 282 ; Ballou v. Ballou, 78 id. 325; 
Cook v. Jenkins, 79 id. 575 ; Coffin v. McLean, 80 id. 
560; Ward v. Craig, 87 id. 550 ; Clapp v. Wright, 
21 Hun (N. Y.) 240 ; Dietrich v. Koch, 35 Wis. 618 ; 
Devries v. Warren, 82 N. C. 356; Howe Mach. Co. 
v. Reber, 66 Ind. 498; Brady v. Brennan, 25 Minn. 
210 . 

By such statutes when a counter-claim is 
established the defendant may recover in the 
sarne action the amount by which his claim 
exceeds that of the plaintiff. A question as 
to which the cases vary in result is the ef- 
fect upon the jurisdiction when the counter- 
claim exceeds the limit of the court. Some 
courts hold that the jurisdiction is not oust- 
ed by reason of excess in the amount of the 
counter-claim; Howard Iron Works v. Ele- 
vating Co., 176 N. Y. 1, 68 N. E. 66; aliter, 
Haygood v. Boney, 43 S. C. 63, 20 S. E. 803; 
but it is said that the majority of the cases 
deny the right in such case to file the coun- 
ter-claim; 17 Harv. L. Rev. 350 (citing Gris- 
wold v. Pieratt, 110 Cal. 259, 42 Pac. 820, 
and Almeida v. Sigerson, 20 Mo. 497), where 
that view is approved. 

A counter-claim is a matter which is capa- 
ble of use as the basis of a judgment against 
the plaintiff, and, of course, may be used as 
a set-off; Marconi Wireless Telegraph Co. 


of America v. Electric Signallng Co., 20G 
Fed. 295. 

COUNTER-LETTER. An agreement to 
reconvey where property has been passed by 
absolute deed with the intention that it shall 
scrve as security only. A defeasance by a 
separate instrument. Livingston v. Story, 11 
Pet. (U. S.) 351, 9 L. Ed. 746. 

C0 UNTE R-SECU RITY. Security given to 
one who has become sccurity for another, 
the condition of which is, that if the one 
who first became surety shall be damnified, 
the one who gives the counter-security will 
indemnify him. 

C0UNTERF EIT. To make something 
false in the semblance of that which is true. 
It always implics a fraudulent intent. It 
refers usually to imitations of coin or paper 
money. See Vin. Abr. Coantcrfeit; State v. 
Calvin, R. M. Charlt (Ga.) 151; Kirby v. 
State, 1 Ohio St 1S5; Foegeby. 

COUNTERMAND. A change or recalling 
of orders previously given. 

Express countermand takes place when 
contrary orders are given and a revocation 
of the prior orders is made. 

Implied countermand takes place when a 
new order is given which. is ineonsistent 
with the former order. 

When a command or order has been given, 
and property delivered, by which t a right 
vests in a third person, the party giving the 
order cannot countermand it. For example, 
if a debtor should deliver to A a sum of 
money to be paid to B, his creditor, B has 
a vested right in the money, and, unless he 
abandon that right and refuse to take the 
money, the debtor cannot recover it from A. 
1 Rolle, Abr. 32, pl. 13; Yelv. 164; Styles 
296. See 3 Co. 26 ö; 2 Ventr. 298; 10 Mod. 
432; Vin. Abr. Countcrmand (A, 1), Bail- 
mcnt (D) ; 9 East 49; Bac. Abr. Bailment 
(D) ; Com. Dig. Attorncy (B, 9), (C, 8) ; 
Dane, Abr. Countermand. 

C0UNTERPART. Formerly, each party 
to an indenture executed a separate deed: 
that part which was executed by the grantor 
was called the original, and the rest the 
counterparts. It is now usual for all the 
parties to execute every part; and this makes 
them all originals. 2 Bla. Com. 296. 

In granting lots subject to a ground-rent 
reserved to the grantor, both parties execute 
the deeds, of which there are two copies; 
although' both are original, one of them is 
sometimes called the counterpart. See 12 
Vin. Abr. 104; Dane, Abr. Index; 7 Com. 
Dig. 443; Merlin, Ilêp. Double Ecrit. 

COUNTERPLEA. A plea to some matter 
incidental to the main object of the suit, and 
out of the direct line of pleadings. Steph. 
Pl., Andr. ed. 165; 2 Wms. Saund. 45 h. 
Thus, counterplea of oyer is the defendant’s 
allegations why oyer of an instrument should 
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not be granted. Counterplca, to aid praycr 
is tlie demaiulant’s allegation why thc voueh- 
ee of the tenant in a real action, or a stran- 
ger who asks to coine in to defend his right, 
should not be admitted. Countcrplca of 
vouchcr is the allegation of tlie vouchee in 
avoidance of the warranty after aduiission 
to plead. Countorpleas are of rare occur- 
rence. Tcrmcs dc la Lcy; Com. Dig. Youch - 
cr (B, 1, 2) ; Dane, Abr. 

COUNTEUR. In the tiine of Edward I, a 
pleader; also called a Narrator , and &er- 
jeant-Countcur. 

COUNTRY. A word often used in plead- 
ing and practice. Usually signiiies a jury, 
or the inhabitants of a district from which 
a jury is to be summoned. 3 Bla. Com. 349; 

4 id. 349; Steph. Pl. 73, 7S, 230. 

COUNTY. One of the civil divisions of a 
country for judicial aml political purposes. 
1 Bla. Com. 113. Etymologically, it denotes 
that portion of the country under the im- 
mediate government of a count. 1 Bla. Com. 
11G. 

The statcs are gcnerally divided into coun- 
ties. Counties are, in many of the states, 
divided into townsliips or towns. In the 
New Englaiul states. however, towns are the 
basis of all civil divisions, and the eounties 
are rather to be considered as aggregates of 
towns, so far as their origiu is coucerned. 
In Pennsylvania, the state was originally di- 
vided into three eounties by William Penu. 
See Proud’s Hist. Pa. 234: 2 id. 25S. 

ln some states, a county is considered a 
corporation; Coles v. Madison County, 
Breese (111.) 154, 12 Am. Dec. 101; in others, 
it is held a quasi corporation; Inhabitants of 
County of Ilampshire v. Franklin Connty, 
1G Mass. S7 ; Emerson v. Washington Coun- 
ty, 9 Greeul. (Me.) SS; Jackson v. Cory, S 
Johns. (N. Y.) 3S5; Boykin’s Devisees v. 
Smith, 3 Munf. (Va.) 102. In regard to the 
division of counties, see Drake’s Adm’r v. 
Vaughan, G J. J. Marsh. (Ky.) 147; State v. 
Jones, 9 N. J. L. 357, 17 Am. Dec. 4S3; Gary 
v. Pcople, 9 Cow. (N. Y.) G40; Walsh v. 
Com., S9 Pa. 419, 33 Am. Rep. 771; Blount 
Countv v. Loudon County, S Baxt (Tenu.) 
74; Stuart v. Bair, id. 141; Newton v. Com- 
missiouers, 100 U. S. 54S, 25 L. Ed. 710; 
Eagle v. Beard, 33 Ark. 497 ; Cocke v. Gooch, 

5 Heisk. (Tenn.) 294. A eonnty may be re- 
quired b.v act of legislature to build a public 
work outside the county limits, where it is 
of special interest to the people of the conn- 
ty; Carter v. Bridge, 101 Mass. 23G; Talbot 
County Com’rs v. Connty Com’rs, 50 Md. 245. 

A state has a greater latitiule of control 
over a county, than over a town or city, as 
the latter had a two-fold character— public, 
as an agency of the state, aiul private, as 
affecting matter of local concern; State v. 
Board of Com’rs, 170 Ind. 595, S5 N. E. 513. 

The terms “county” and “pcople of the 


county” are, or may be, used interchange- 
ably; St. Louls County Court v. Griswold, 
5S Mo. 175. 

In the English law, this word signifies the 
same as shire —county being dorived from 
the French, and shirc from the Saxon. Both 
these words signify a circaiit or portiou of 
the realiu into which the whole Liml is di- 
vided, for the better government thoreof and 
the more easy administration of ju’-tice. 
There is no part of England that is not with- 
in some eounty; and the shirereeve {sheriff » 
was the governor of the province, under the 
comcs , earl, or count. 

C0UNTY C0MMISSI0NERS. Certaiu of 
ficers generallv intrusted with the superin- 
tendence of the collection of the county tax- 
es and the disbursements made for the coun- 
ty. They are invested by the local laws witb 
various powers. In some of the states they 
are called supervisors. 

C0UNTY C0RP0RATE. A city or towu, 
with more or less territory annexed consti- 
tuting a connty by’ itself. 1 Bla. Com. I2<t 
See State v. Finn, 4 Mo. App. 347. They dif- 
fer in no matcrial poiuts from other eoun- 
ties. 

COUNTY COURTS. A number of differ- 
ent local courts existed in England in earlv 
times, but tlieir jurisdiction was gradnally 
absorbed by the royal courts of justice to 
such an extent that in the isth eentury prac- 
tically all the judicial work uf the country 
was done by the conimon law courts, the 
Lord Chancellor or the Master of the Rolls; 
1 Iloldsw. Ilist. E. L. 41S. See the various 
titles under Court. In 1S4G courts of limit- 
ed jurisdiction were established for Eugland 
and Wales. They were inferior courts of 
record. Various acts in reference to these 
courts were consolidated in au act passed in 
1SSS under wliicli England and Wales were 
divided in 5G distriets. in whieh, as a rule. 
a County Court is held hy one of the 53 
County Court judges onee in every month, 
except September. The judges. wlio must 
be barristers of seven years stauding, are 
appointed by the Lord Chaneellor (except 
in the Duchy of Lancastor). 

Jurisdiction depcmls maiiilv on the place 
wherc the defemlant resides or the property 
in dispute is situated, aiul the nature nnd 
amount of the elaim. Ordinnrily, suit mu<t 
be brought in the district where defeudant 
resides or carries on business, but there are 
special exceptions. 

The ordinary jurisdiction extends (if the 
amonnt in coutroversy does not exceed £100) 
to persounl actious, cjectmeut, the trial of 
title to corporeal or incorporeal heredita- 
ments. A County Court canuot, exeept by 
eonsent, try any action iu which the title to 
any toll, fair, market or franchise (iuclud- 
ing patents) is in question, or for libcl, slan- 
der, seductiou or breach of promise of mar- 
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riage. It has all the powers in equity of the 
High Court of Justice (up to the jurisdic- 
tional arnount of £500) in administration 
actions by creditors, legatees, devisees, heirs- 
at-law and next of kin, in actions for the ex- 
ecutions of trusts, for the foreclosure of any 
charge or lien, for the specific perfonnance, 
reforming or cancelling of agreements for the 
sale or lease of property, for dissolution or 
winding up partnerships. 

In counnon law, but not in equity, the 
parties may agree that a particular court 
may try an action for a claim of any amount. 
In the large provincial towns it is a court 
of bankruptcy with all the powers therein 
of the Iligh Court. Several of the County 
Courts have jurisdiction in admiralty. Nu- 
merous acts have extended their jurisdiction 
in special instances. 

In American Law. Courts in many of the 
states of the United States and in Canada, 
of widely varying powers. 

COUNTV PALATINE. An independent 
principality in England and Wales of the 
continental type in which the king’s writ 
did not run. 1 Holdsw. Hist. E. L. 40. In 
feudal times political power was distributed 
among the larger landowners, who procured 
grants to themselves of the new processes 
and powers of the Curia Regis. Commission- 
ers were sent out (1274) to enquire by what 
warrant different landowners were exercis- 
ing their jura regalia. ]Many franchises 
were cancellcd; the franchises of some re-* 
maiued. The Counties Palatine were Dur- 
ham, Lancaster and Chester (by prescrip- 
tion). The palatine jurisdiction also existed 
in Wales and the Stannaries (see Stannary 
Courts) and in a lesser degree in the liber- 
ties of Ely, Pembroke (taken away by 27 
Henry VIII. c. 26, § 17) and Hescham and 
the Universities of Oxford and Cambridge. 
id. The name was derived from palatinus 
used on the continent to imply something 
peculiarly royal. Lapsley, County Palatin- 
ate of Purham. Coke says the powers of 
those that liad counties palatinate was King- 
like, for they might pardon treasons, mur- 
ders, felonies and outlawries and make jus- 
tices in Eyre, of assize, etc. All writs ran, 
and criminal process was made, in the name 
of the person having the County Palatine. 4 
Inst. 205. 

See Courts of the Counties Palatine. 

COUNTY SESSIONS. In England, the 
Court of General Quarter Sessions of tlie 
Teace held in every county once in every 
quarter of a year. Mozley & W. Law Dict. 

C0UP0NS. Those parts of a commercial 
instrument which are to be cut , and which 
are evidence of something connected with 
the contract mentioned in tlie instrument. 
They are generally attached to bonds or cer- 
tiflcates of loan, where the interest is paya- 
ble at particular periods, and, when the in- 
terest is paid, they are cut off and delivered 


to the payor. In England, they are known 
as warrants or dividcnd warrants , and the 
securities to which they belong, debentures; 
13 C. B. 372. Iu the United States they 
have been decided to be negotiable instru- 
ments, if payable to bearer or order, upou 
which suit may be brought though detached 
from the bond; Town of Cicero v. Clifford, 
53 Ind. 191; Beaver County v. Armstrong, 
44 Pa. 63; Ilaven v. Depot Co., 109 Mass. S8; 
Antonl v. Wriglit, 22 Gratt. (Va.) S33; Lex- 
ington v. Butler, 14 Wall. (U. S.) 2S2, 20 L. 
Ed. S09; Thompson v. Perrine, 106 U. S. 5S9, 
1 Sup. Ct. 564, 27 L. Ed. 29S; Jones, R. R. 
Sec. § 320; Myers v. R. Co., 43 Me. 232; 
Ilorne v. State, S2 N. C. 3S2; Walker v. 
State, 12 S. C. 200. Otherwise, in Clarke v. 
Janesville, 1 Biss. 105, Fed. Cas. No. 2,854, 
if the bond to which the coupons were at- 
tached was not negotiable; see Myers v. R. 
Co., 43 Me. 232; and otherwise if not payable 
to bearer or order; Evertson v. Bank, 66 N. 
Y. 14, 23 Am. Rep. 9; see Crosby v. R. Co., 
26 Conn. 121. They are distinct instruments 
from the bonds, and can be added to the 
bond thereof to make up a jurisdictional 
amount; Edwards v. Bates County, 163 U. 
S. 269, 16 Sup. Ct. 967, 41 L. Ed. 155. Suits 
on a bond and on coupons cut tlierefrom 
are different causes of action; Presidio Coun- 
ty, Tex., v. Bond & Stock Co., 212 U. S. 58, 
29 Sup. Ct. 237, 53 L. Ed. 402. 

In England the question has not been di- 
rectly decided, but it has been held that 
they are not promissory notes, and therefore 
do not require a stamp; 13 C. B. 373. Divi- 
dend warrants of the Bank of England made 
payable to a particular person, but not con- 
taining words of transfer, were held not to 
be negotiable, notwithstanding they had 
been so by custom for sixty years; 9 Q. B. 
396. A purchaser of overdue coupons takes 
only the title of his vendor; Arents v. Com., 
1S Gratt. (Va.) 750; Gilbough v. R. Co., 1 
Hughes 410, Fed. Cas. No. 5,419. Negotiable 
coupous were held entitled to days of grace; 
Evertson v. Bank, 66 N. Y. 14, 23 Am. Rep. 
9; Jonos, R. R. Sec. § 326; contra , Arents v. 
Com., 18 Gratt. (Va.) 773; 2 Dan. Neg. Instr., 
3d od. § 1490 a. 

Intercst on coupons may be recovered in 
a suit on the coupons; Beaver County v. 
Armstrong, 44 Pa. 75; Hollingsworth v. De- 
troit, 3 McLean 472, Fed. Cas. No. 6,613; 
Genoa v. Woodruff, 92 U. S. 502, 23 L. Ed. 
5S6; Cromwell v. Sac County, 96 U. S. 51, 
24 L. Ed. 6S1; Ashueiot R. Co. v. Elliot, 57 
N. II. 397; Burroughs v. Richmond County 
Com’rs, 65 N. C. 234; Connecticut Mut. Life 
Ins. Co. v. R. Co., 41 Barb. (N. Y.) 9. The 
ratc of interest provided for in the bond con- 
tinues on the coupon till it is rnerged in 
judgment; Cromwell v. Sac County, 96 U. 
S. 51, 24 L. Ed. 6S1; McLane v. Abrams, 2 
Nev. 199; Marietta Iron Works v. Lotti- 
mer, 25 Ohio St. 621; contra , Brewster v. 
Wakefield, 22 How. (U. S.) 11S, 16 L. Ed, 
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301; Com. of Virginia v. State, 33 Md. 501; 
Pearec v. IIcniK'ssy, 10 It. 1. 233. See Joues, 
It. R. Sec. § 330. A sutt on tbe eoupou is 
uot barred by tlie statute of liniitations uu- 
less a suit on tbe bond would be barred; 
Lexiugton v. Uutler, 14 Wall. (U. S.) 282, 
20 L. Ed. SU9; otlierwise, wlien tbe eoupons 
have passed into tiie bands of thc party 
wbo does not bold tbe bonds; Clark v. lowa 
City, 20 Wall. (U. S.) 583, 22 L. Ed. 427. 
As to practiee in actions on eoupons, see 
Kenosba v. Lamson, 9 Wall. (U. S.) 477, 19 
L. Ed. 725. 

C0UR DE CASSATION. In French Law. 

See Couhts of Fhance. 

COURSE. Tbe direetion of a line witb 
referenee to a meridian. 

Wbere tbere are no monuments, tbe land 
is usually deseribed by courses and distances 
and tbose mentioned in tbe patent or deed 
will tix tbe boundaries. Lut wlien the lines 
are aetually marked, tbey must be adbered 
to tbough they vary from tbe eourse men- 
tioned in tbe deeds. See Boundary. 

COURSE 0 F BUSINESS. Wbat is usual- 
ly done in tbe management of trade or busi- 
ness. A statute exempting from distress 
property deposited witb a tavern-keeper “in 
the usual eourse of buslness,” only includes 
property deposited by a guest for safekeep- 
ing; Ilarris v. Boggs, 5 Blackf. (Ind.) 489. 
Carriages used for earrying tbe band and 
performers of a eireus in a street parade, 
are not carriages “used solely for tbe eon- 
veyance of any goods or bnrdens ln tbe 
course of trade ;” L. R. 9 Exeb. 25. 

Men are presumed to act for tbeir own 
interest, and to pursue tbe way usually 
adopted by rpen generally: bence it is pre- 
sumed in law tbat men in tbeir aetions will 
pursue tbe usual eourse of trade. 

C0URSE 0 F THE VOYAGE. By tbis 
term is understood tbe regular and eustom- 
ary traek, if sueb tbere be, wbicb a sbip 
takes in going frora one port to another, 
and tbe shortest way. Marsb. Ins. 18.j; 
Pbill. Ins. 981. 

C0URT (Fr. cour, Duteb, kocrt , a yard). 
A body in tbe government to wbicb tbe ad- 
ministration of justiee Is delegated. 

Tbe prcsenee .of a sufficient numbcr of 
the members of such a body regularly eon- 
vened in an autborized place at an appoint- 
ed time, engaged In tbe full and regular per- 
formance of its fuuctions. Wigbtman v. 
Karsner, 20 Ala. 440; Brumley v. State, 20 
Ark. 77. 

Tbe place wberc justlee Is judieially ad- 
miuistered. Co. Litt. 58 a; 3 Bla. Com. 23, 
25. See Hobart v. Hobart, 45 Ia. 501. 

Tbe judge or judges tbemselvcs, wben duly 
convened. See Judge. 

The term is used in all the above senses, though 
but Infrequently in the thlrd sense given. The ap- 
pllcation of the term—which orlgnally denoted the 
place of assembling—to denote the assemblage, 


strikingly resembles the similar application of the 
Laten term curia (if, indctd, it be not a mere trans- 
iation), and is readiiy explained by the faci ih' t 
the earlier courts were mtreiy as cmblages, in the 
court-yard of the baron or of ihe king himself, 
of those who were quahiicd aud who e duty it 
was so to appear at stated tiajc- or upon summ ns. 
Traces of this usage aud con-titution of courts slill 
remain in the courts barou, the \aruus courts f r 
the trlal of impeachments in L.gland aud the 
United States, and in the control txuti'ed by the 
pariiament of Engiand and the lcgisiatures of the 
various states of the United Statcs over the org n- 
izatlon of courts of Justice, as constituted m Ejud^rn 
times. Indeed, the Engiish pariiamenl is siili the 
Uiyh Court of Parliamcnt , and in Mas.achu *.tts 
the united legislative bodies are entitled, as they 
(and the body to which they succceded) have been 
from time lmmemorial, the Genral Court. 

In Englaud, however, and in those states of the 
Unlted States which existed as colonies prior to the 
revolution, most of these Judiclal functions were 
early trausferred to bodies of a compacter organiza- 
tion, whose sole function was the public adminis- 
tration of Justice. The power of impeachment of 
various high offlcers, however, is stili retained by 
tbe legislative bodies both in England and the 
United Siates, and is, perhaps, the only judicial 
function which has ever bcen exercised by the leg- 
islative bodies in the newer states of the Unitcd 
States. Thesc more compact bodies are the courfs, 
as the term is used In its modern acceptance. 

The one common and essential feature In all 
courts is a Judge or judges—so essential, indeed. 
that they are even cailed the court, as distinguished 
from the accessory and subordinate offlcers ; Mich- 
igan Cent. R. Co. v. R. Co., 3 ind. 239; McClure v. 
McClurg, 53 Mo. 173; see Gold v. R. Co., 19 Vt. 47S. 
Courts of record are also provided with a recording 
offlcer, variousiy known as cierk, prothonotary, reg- 
ister, etc.: whiie in a 11 courts there are counseiiors. 
attorneys, or similar officers recognized as pecuiiar- 
ly suitable persons to represent the parties actually 
concerned in the causes, who are considered as offl- 
cers of the court and assistanis of the judges. to- 
gether with a variety of ministerial offlcers, such as 
sheriffs, constabies, bailiffs, tipstaves, criers. etc. 
For a consideratlon of the functions of the various 
members of a court, see the various appropriate 
titles, as Jüry, Sheriff, etc. 

Courts are said to belong to one or more 
of tke following elasses, according to tlie 
nature and cxtent of their jurisdiction, tlieir 
forms of procecding, or tke priueiples upon 
whick tkey administer justice, viz.: 

Admiralty. 8ee Admiralty. 

AppcUatc , wkick take cognizance of causes 
removcd from anotker eonrt by appeal or 
writ of crror. See Apprvl and Errou; Bill 
of Exceptioxs ; Division of Opinion. 

Civil , wliich rcdress privatc wrougs. Sce 

JURISDICTION. 

Vriminal , whlek redrcss puklic wrongs, 
tkat is, crirues or misdcmeanors. 

Kcctcsiastical . Sec Ecclesiastical Coitits. 

O/ cqaity , wkick admiuister justice ac- 
cording to tke principles of equity. See 
Equity; Court of Equity; Court of Ciian- 

CERY. 

O/ gcncral jurisdiction , wliieh kave eogni- 
zancc of and may detennine causes various 
in their nature. 

Infcrior , wliick are subordinate to otker 
courts. Nugent v. State, 18 Ala. 521. Also, 
tkose of a verv ltmited jnrisdictiou. 

O/ taw, wkiek administer justiee accord- 
ing to tke priuciples of the coinmon law. 
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Of limitcd or special jurisdiction , which i 
can take cognizance of a few specified mat- 
ters only. 

Local , which have jurisdiction of causes 
occurring in certain places only, usually the 
limits of a town or borough, or, in England, 
of a barony. 

Martial. See Court-Martial. 

Not of recura. See Court of Record. 

Of original jurisdiction , which have juris- 
diction of causes in the first instance. See 
JurisdictioN. 

Of record . See Court of Record. 

Superior. In England the High Court of 
justice is spoken of a superior court of rec- 
ord; in the United States the term superior 
courts has come to be applied to courts of 
intermediate jurisdiction between the infe- 
rior and supreme courts; also, those of con- 
trolling, as distinguished from those of sub- 
ordinate, jurisdiction. As to superior and 
inferior courts, see 34 Amer. L. Rev. 71. 

Supreme , which possess the highest and 
eontrolling jurisdiction; also, in some states, 
a court of higher jurisdiction than the su- 
perior courts, though not the court of final 
resort. 

A court cannot pass upon the validity of 
its own organization; State v. Hall, 142 N. C. 
710, 55 S. E. S06; but it would at least be 
a de facto eourt and its authority could not 
be attacked collateraily; In re Manning, 139 
U. S. 504, 11 Sup. Ct. 024, 35 L. Ed. 204. 
See De Facto. 

As to holding court with closed doors, see 
Open Court. 

See the various titles following. 

Courts of the United States are treated 
nnder United States Courts; Courts of 
Great Britain, Ireland, Scotland, and France, 
under Oourts of England, Ireland, Scot- 
land, and France, respectively. 

COURT 0 F ADIYIIRALTY. See Admieal- 

ty; United States Courts. 

COURT 0 F ANCIENT DEMESNE. A 

court of peculiar constitution, held hy a 
bailiff appointed by the king, in which alone 
the tenants of the king’s demesne could be 
impleaded. 2 Burr. 1046; 1 Spence, Eq. Jur. 
100; 2 Bla. Com. 99; 1 Report Eng. Real 
Prop. Comm. 28; 1 Steph. Coin. 224; 1 Poll. 
& Maitl. 367. 

COURT 0 F APPEAL. In England, one 
of the two seetions of the Supreme Court of 
Judicature. See Courts of England. 

COURT 0 F APPEALS. An appellate tri- 
bunal which, in Kentucky, Maryland, and 
New York, is the court of last resort. In 
New Jersey, it is known as the Court of Er- 
rors and Appeals; in Virginia and West Vir- 
ginia, the Supreme Court of Appeals; in 
Conneeticut, the Supreme Court of Errors; 
in Massachusetts and Maine, the Supreme 
Judicial Court; in the other states, and in 


the foderal courts, the Supreme Court. In 
Texas there is a court of Civil Appeals, and 
in Illinois, Indiana, Missouri, Pennsylvania, 
and other states, and the United States, 
there are appellate courts inferior to the 
highest court of appeals. 

COURT OF ARCHDEACON. The most in- 
ferior of the English ecclesiastical courts, 
from which an appeal lay to the Consistory 
Court. The archdeacon formeriy held it as 
a deputy of the bishop. Later it had a cus- 
tomary jurisdiction, and the bishops adopted 
the plan of exercising their jurisdiction 
through officials; 1 Holdsw. Ilist. E. L. 369. 

COURT 0 F THE ARCHES. The usual 
name for the Court of the “Official Principal” 
of the Archbishop of Canterbury. It was a 
court of appeal from all the diocesan courts 
and also a court of first instance in all ec- 
clesiastical causes. 

Tbe most ancient consistory court belonging to 
the archbishop of Canterbury for the trial of spir- 
itual causes, the judge of which is called the dean 
of the arches> because he ancieutly held his court in 
the church of St. Mary le Bow (Sancta Maria de 
arcuhus,— literaily, “St. Mary of the arches >y ), so 
named from the style of its steeple which is raised 
upon pillars built archwise, like so many bent 
bowes. Termes de la Ley. It is now held, as are 
also the other spiritual courts, in the hall belonging 
to the College of Civilians, commonly called Doctor’s 
Commons. It is still a part of the English system. 

Its proper jurisdiction is only over the 
tliirteen peculiar parishes of London, which 
were exempt from the jurisdiction of the 
bishop of London; but, the office of dean of 
the arches having been for a long time unit- 
ed with that of the archbishop's “Official 
Principal,” the judge of the arches, in right 
of such added office, receives and determines 
appeals from the sentences of all inferior 
ecclesiastical courts within the province. 3 
Bla. Com. 64; 3 Steph. Corn. 306; Whart. 
Law Dict. Arches Gourt. Many suits are al- 
so brought before him as original judge, the 
cognizance of which properly belongs to in- 
ferior jurisdictions within the province, but 
in respect of which the inferior judge has 
waived his jurisdiction under a certain form 
of proceeding known in the common law as 
letters of request. 3 Steph. Com. 306; 2 
Chitty, Gen. Pr. 496; 2 Add. Eccl. 406. 

From the court of arclies an appeal for- 
merly lay to the pope, and aftenvards, by 
statute 25 Hen. VIII. c. 19, to the king in 
chancery (i. e., to the Court of Delegates, 
q. v.), as supreme head of the English church, 
but now, by 2 & 3 Will. IV. c. 92, and 3 & 4 
Will. IV. c. 41, to the Judicial Committee of 
the Privy Council. 

A suit is commenced in the ecclesiastical 
court by citing the defendant to appear, and 
exhibiting a libel containing the complaint 
against him, to which he answers. Proofs 
are tlien adduced, and the judge pronounces 
a decree upon hearing the arguments of ad- 
vocates, which is then carried iuto effect 
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The corrcsponding court of the archbishop 
of York was the Chancery Court. 

Tlie Public Worship Regulation Act (37 & 
38 Vict.) providcs for the appointment by 
the archbisliops of Canterbury and York of 
a single judge to hold the positioü of the Of- 
ficial Principal of the Court of the Arches 
and the Chanccry Court, and Masier of the 
Faculties to the Archbishop of Canterhury. 
He niust be either a barrister of 10 years 
standing or a judge of one of the supcrior 
courts. 

COURT 0 F ASSISTANTS. A court in 
Massachusetts organizcd in 1G30, consisting 
of the governor, deputy goveruor and assist- 
ants. It exercised the whole powcr hoth 
legislative and judicial of the colony and an 
extensive chancery jurisdiction as well; S. 
D. Wilson in 18 Am. L. Uev. 22G. 

COURTS 0 F ASSIZE AND NISI PRIUS. 
Courts coinposed of two or more commis- 
sioners, called judges of assize (or of assize 
and nisi prius ), who are twice in evcry year 
sent by special commission on circuits all 
round the kingdom, to try, by a jury of the 
respective counties, the truth of such matters 
of fact as are then under dispute in the 
courts of Westminster Hall ; there being, 
howcver, as to London and Middlcsex, this 
exception, that, instead of their being com- 
prised within any circuit, courts of nisi prius 
are hcld there for the same purpose, in and 
after every term, at what are called the Lon- 
don and Westminster sittings. 

Thcsc judges of assize came into use in the room 
of the ancient justices in eyre (justiciarii in itin- 
ere), who were regularly established, if not flrst 
appointed, by the Parliament of Northampton, A. D. 
1176 (the first of these of whom we have any record, 
were appointed in 1170), with a delegated power from 
the king's great court or aula regis , being looked 
upon as members thereof; though the present jus- 
tices of assize and nisi prius are more immediately 
derived from the stat. Westm. 2, 13 Edw. I. c. 30, 
and consist principaliy of the Judges of the superior 
courts of common law, being assigned by that stat- 
ute out of the king’s sworn justices, associating to 
themselves one or two discreet knights of cach coun- 
ty. By stat. 27 Edw. I. c. 4 (cxplained by 12 Edw. 
II. c. 3), assizes and iuquests are aliowed to be 
taken beforc any one justice of the court ln which 
the piea is brought, associating with him one 
knight or other approved man of the county: by 
stat. 14 Edw. III. c. 16, inquests of nisi prius may 
be taken before any justice of either bench (though 
the plea be not dependlng in his own court), or be- 
fore the chief barou of the exchequer, If he be a 
man of the law, or, otherwisc, beforc the justices 
of assize, so that one of such justices be a judge 
of the king’s bench or common plcas, or the ldng’s 
sorgcant sworn; and, finally, by 2 & 3 Vict. c. 22, 
all justices of assize may, ou their respcctive cir- 
cuits, try causes pending in the court of exchequer, 
wlthout issuing (as it had tili then been consldered 
necessary to do) a separate commission from the 
exchequer for that purpose. 3 Steph. Com. 352; 3 
Bla. Com. 67, 5S. 

Therc are eight circuits (fonncrly scven), 
viz.: Northern, Northeastern, Midland, Soutli- 
eastern, Oxford, Western, Nortli Wates and 
Chestcr and South Wales. At least one 
judge of the Iligh Court goes around each cir- 
cuit three times a year — in thc winter, sum- 


iner and autumn. Two judges attend at the 
larger towns twice a year. At Liverpool, 
Manchestcr and Leeds four assizes are held 
in each ycar, two of them by two judges and 
two by one judge. The judges are under 
three commissions —oyer and terminer, gaol 
delivery and assize. The last empowerk 
them inter alia to try clvil aetions; 2 Odger, 
Com. Law. 9S5. 

Where courts of thls kind exist in the 
United States, thcy are instituted by statu- 
tory provision. Dawson v. Ryan, 4 W. & S. 
(Pa.) 401. See Oyer and Terminer; Gaol 
Delivery; Courts of Oyer and Termineb 
and General Gaol Delivery ; Nisi Puius: 

COMMISSION OF TIIE PEACE. 

C0URT 0 F ATTACHMENTS. The lowest 
of the thrce courts hcld in the forests. It 
has fallcn into total disuse. It was lield be- 
fore the verdercrs of the forcst once in every 
forty days, to view the attachments by the 
foresters for offences against the vert and 
the venison. It had cognizance only of small 
trespasses. Larger ones were enrolled and 
hcard by the Juslices in Eyre; 1 noldsw. 
Ilist E. L. 343. See Courts of tiie Forest; 
Rawle, Exmoor For. 51. 

COURT 0 F AUDIENCE. The Archhishop 
of Canterbury possessed a jurisdiction con- 
current with that of the Court of the Arcbes, 
wliich he exercised in the Court of Audience, 
later held by a judge. It does not appear 
to have bcen revived after the Restoration. 
1 Iloldsw. Ilist. E. L. 371. The Archbishop 
of York held a like Court of Audieuce. 

COURT 0 F AUGMENTATION. A court 
cstablished by 27 lleu. VIII. c. 27, for mau- 
aging the revenues and posscssions of all 
monasteries whose income was under £200 a 
year (which by an act of parliament of the 
same session had been given to the king), 
and for determiniug suits relating thereto. 

It was called “The Court of the Aug- 
mentations of the Revenues of the King’s 
Crown” (from the augmcntation of tlie rev- 
enues of the crown derived from the suppres- 
sion of the monasteries), and was a court of 
record, with one great seal and one privy 
seal,—the ofiicers heing a chanccllor, who 
had the great scal, a treasurer, a kiug’s at- 
torney and solicitor, ten auditors, seventeen 
receivers, with clerk, uslier, etc. 

All dissolved nionasteries umler the ahove 
valne, with somc exceptions. were in survev 
of the court, the chancellor of which was di- 
rected to make a yearly report of tlieir rev- 
enues to the king. Thc court was dissolved 
in thc reign of quecu Mary, but the Ofiice of 
Augmentation remained long after: and 
the records of the court are now at the Pub- 
lic Record Ofiice. Cowell. 

COURT 0 F BANKRUPTCY. A court of 
record, in England, with jurisdiction in bank- 
ruptcy, primary and appellate, which is de- 
clared a court of law and equity for that 
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purpose. The Bankrupt Law Consolidation 
Aet, 1849. 

By the judieature acts, 1S73 and 1875 ( q . 
v.) the court of bankruptcy was consolidated 
into the supreme court of judicature. 

COURT BARON. A domestic court, inci- 
dent to every manor, held by the steward 
within the manor, for redressing misdemean- 
ors and nuisances therein, and for settling 
disputes amoug the teuants relating to prop- 
erty. It is not a court of record. 1 Poll. & 
Maitl. Hist. E. L. 5S0. 

Coke (lst Inst. 5S a) speaks of the Court 
Baron as of two natures; the first, by the 
coininon law, called a court baron, a freehold- 
ers’ court wliere they are the judges; the 
second, a customary court, in which the lord 
or his steward is the judge. Blackstoue (3 
Com. 33) says that, though in their nature 
distinct, they are frequently confounded to- 
gether. Later writers doubt if there were 
two courts; 1 Poll. & Maitl. Hist. E. L. 580. 

Their jurisdiction was practically abolished by 
the County Courts Act, 30 and 31 Vict. c. 142, s. 28; 
3 Steph. Com. 279. In the state of New York such 
courts were held while the state was a province. 
See charters in Boltou’s Hist. of New Chester. A 
deed of Wm. Penn to Letitia Penn for a manor in 
Pennsylvania granted the privilege of holding court 
baron; Myers, Immigration of Quakers 127. They 
existed in Maryland; Hall, The Lords Baltimore, 
etc. The court derived its name from the fact that 
it was the court of the baron or lord of the manor. 
3 Bla. Com. 33, n.; see Fleta, lib. 2, c. 53; though 
it is explained by some as being the court of the 
freeholders, who were in some instances called 
barons. Co. Litt. 58 a. 

The lord’s steward usually presided. From 
the 13th century he was a lawyer. All kinds 
of personal actions (where the cause of ac- 
tion did not exceed 40 shillings in value) 
were tried there; contracts, trespass, libel, 
slander, assault, etc. Both the common law 
and chancery courts interfered to protect 
suitors if injustice were done. The jurisdic- 
tion of tlie customary court declined and all 
that it was used for was copyhold convey- 
ancing business; 1 Poll. & Maitl. 578. 

COURT 0 F CHANCERY, or CHANCERY. 

A court formerly existing in England and 
still existing in several of the United States, 
which possesses an extensive equity jurisdic- 
tion. y 

The name is sald by some to be derived from that 
of the chief judge, who is called a chancellor; oth- 
ers derive both names directly from the cancelli 
(bars) which in this court anciently separated the 
press of people from the officers. See 3 Bla. Com. 
46, n.; Story, Eq. Jur. 40; Cancellarius. 

In Ameriean Law. A court of general eq- 
uity jurisdiction. 

The terms equity and chancery, court of equity 
and court of chancery, are constantly used as syn- 
onymous in the United States. It is presumed that 
this custom arises from the circumstance that the 
equity jurisdiction which is exercised by the courts 
of the various states is assimilated to that possessed 
by the English courts of chancery. Indeed, in some 
of the states it is made identical therewith by stat- 
ute, so far as conformable to our Institutions. 


Separate courts of chancery or equity ex- 
ist in a few of the states; in others, the 
courts of law sit also as courts of equity; 
in others, equitable relief is administered 
under the forms of tlie commou law; aud 
in otliers, the distinction between law and 
equity has been formally abolished or never 
existed. The federal courts exercise an equi- 
ty jurisdiction as understood in the English 
courts at the time of the Revoiution; Miller 
Const. 31S; independent of local state law; 
id.; Gordon v. Ilobart, 2 Sumn. 401, Fed. 
Cas. No. 5,609; and the remedies are not 
according to state practice but as distinguish- 
ed and defiued in that country from which we 
derive our knowledge of those principles; 
Robinson v. Campbell, 3 Wheat. (U. S.) 212, 
4 L. Ed. 372; whether the state courts in 
the district are courts of equity or not; Lor- 
mau v. Clarke, 2 McLean, 56S, Fed. Cas. No. 
8,516; Gaines v. Relf, 15 Pet. (U. S.) 9, 10 
L. Ed. 642; Bennett v. Butterworth, 11 How. 
(U. S.) 669, 13 L. Ed. 859. 

In Engiish Law. Formerlv the highest 
court of judicature next to parliament. Pri- 
or to the judicature acts it was the superior 
court of chancery, called distiuctively “The 
Iligh Court of Chancery,” and consisted of 
six separate tribunals, viz.: the court of the 
lord high chancellor of Great Britain; the 
court of the master of the rolls, or keeper of 
the records in chancery; the court of appeal 
in chancery, the three separate courts of the 
vice-chancellors. 

The jurisdictiou of this court was four- 
fold. 

The common-law or ordinary jurisdiction. 
By virtue of this the lord-chancellor was a 
privy councillor and proloeutor of the house 
of lords. The writs for a new parliameut is- 
sued from this department. The Petty Bag 
Office was in this jurisdiction. It was a com- 
mon-Iaw court of record, in which pleas of 
scire facias to repeal letters-patent were ex- 
hibited, and many other matters were deter- 
mined, and whence all original writs issued. 
See 11 & 12 Vict. c. 94; 12 & 13 Vict. c. 109. 

Thc statutory jurisdiction included the 
power which the lord-chancellor exercised 
under the habeas corpus act, and by which 
he inquired into charitable uses, but did not 
include the equitable jurisdiction. 

The spccially delegated jurisdiction iuclud- 
ed the exclusive authority wffiich the lord- 
chancellor aud lords justices of appeal had 
over the persons and property of idiots and 
lunatics. 

The equity or extraordinary jurisdiction 
was either assistant or auxiliary to the com- 
mon law, including discovery for the promo- 
tion of substantial justice at the common 
law, preservation of testimony of persons 
not litigants relating to suits or questions at 
law, removal of improper impediments and 
prevention of unconscientious defences at 
common law, giving effeet to and relieving 
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from the conseriuences of coinmon-law judg- 
ments; concurrcnt with thc comrnon law, in- 
clucling the remedial correction of fraud, the 
prevention of fraud by injunction, accident, 
mistake, account, dower, interpleader, the de- 
livery up of documents and speciiic chattcls, 
the speciüc performance of agrcemcnts; or 
exclusive , relating to trusts, infancy, the 
equitable rights of wives, legal and equitablc 
mortgages, the assignment of choses in ac- 
tion, partition, the appuintment of rcceivers, 
charities, or public trusts. Whart. Eaw Dict. 

By the Judicature Acts (1S73 and 187o) this 
court was merged in tlie lligh Court of Jus- 
tice. See Coukts of Enolani>. 

The inferior courts of cliauccry are the 
courts of the Palatine Counties (Lancaster 
and Durham), the eourts of the Two Uuiver- 
sities, the lord-mayor*s courts in the city of 
London, and tlic court of chanccry in the 
Isle of Man. Sec 1S & 19 Vict. c. 4S, and the 
titles of these various courts. See Story, 
Eq. Jur.; Dan. Ch. Pr. ; Spence, Eq. Jur.; 1 
Iloldsw. Ilist. E. L. 194; Spence, 2 Sel. Es- 
says in Anglo-Amer. L. H. 219 ; Courts of 
Equity; Equity; Cancellabius. 

COURT 0 F THE CHIEF JUSTICE IN 
EYRE. The higliest of the courts of the for- 
est, held every' three years, by the chief jus- 
tice, to inquire of purprestures or encroach- 
ments, assarts, or cultivation of forest laud, 
claims to franchises, parks, warrcns, and 
vineyards in the forest, as well as claims 
of the hundred, claims to the goods of fel- 
ons found in the forest, and any other civil 
questions that might arlse within the forcst 
limits. But it had no crimiual jurisdictiou, 
exccpt of offences against the forcst laws. In 
the exercise of this, he passed sentences up- 
on offcnders convicted by the verderers in 
Swanimote (see Court of Swanimote) and 
performed all the duties of a justice in eyre 
( q . i;.). It was called also the eourt of jus- 
ticc seat. Inderwick, King’s I'eace. See For- 
est Laws; Courts of tiie Forest. Since 
the Kestoration the forest laws have fallen 
into disuse. The office was abolished in 1817. 

COURT 0 F CHIVALRY. An ancient mili- 
tary court, possessing both c-ivil and crim- 
inal jurisdiction touching matters of arms 
and decds of war. It was held by the con- 
stable of England and after that offiee re- 
V( i rtcd to the erown in the time of Ilenry 
VIII., by the earl-marshal. Davis, Mil. Law 
13. It had cognizance, by statute 13 Ric. II. 
c. 2, “of contracts and otlier matters touch- 
ing deeds of arms and war, as well out of 
tlie realm as within it.” This jurisdiction 
was of importance whilc the English kings 
held terrilories in France. 

As a court of criminal jurisdictiou, it had 
jurisdiction over “pleas of life and membcr 
arising in matters of arms and deeds of war, 
as well out of tho realm as within it” It 
was curia militaris . 


It was not a court of record and could 
neither fine nor imprison; 7 Mod. 137 

(where It was hold to have still survived with 
doubtful and trifling jurisdif tiun). It is 
said to have fallen entirely into disuse; 3 
Bla. Com. CS. The last trial lefure a Court 
of Chivalry was that of Lord Audeley, in 
1497, but the trial of the Earl of Warwick in 
1499 took place hefore thc Court of the Lord 
Iligh Steward. Harcourt, The Steward and 
Trial of l'eers. 

COURTS CHRISTIAN. Ecclesiastical 
courts, wliich see. 

COURTS 0 F THE CINQUE PORTS. 

Courts of limited local jurisdictiun, formerly 
held before the mayor and jurats (aldermen) 
of the Cin«iue Ports. From the earliest times 
they had the right to liold pleas aud the riglit 
to wreek, and were always exempt from the 
jurisdiction of the admiralty. A writ of er- 
ror lay to the lord-warden iu his Court of 
Shepway, and from this court to the Kiug‘s 
Bench. 

In 1S5G when the general civil jurisdic- 
tion of the lord-warden was abolished, his 
admiralty jurisdiction was retained. An ap- 
peal lies to the lord-warden in adiniralty 
causes from the County Courts within his 
jurisdiction. Tlieir jurisdiction was not af- 
fected by the Judicature Act of 1873. The 
regular sitting place was in the aisle of St. 
James’ Church, Dover, but tlie judge now 
often sits at the Koyal Courts of Justiee; 
Sce 1 Holdsw. Ilist E. L. 305; 3 Bla. Com. 
79; 2 Steph. Com. 499. This jurisdictiou is 
said to present the type and original of all 
the adiniralty and maritime courts ; 1 

Holdsw. Hist. E. L. 305. 

COURT 0 F CLAIMS. See United States 
C oURTS. 

COURT 0 F THE CLERK 0F THE MAR- 
KET. A tribunal incident to the market 
held in the suburbs of the king's court. The 
clcricus mercati hospitii rcgis was the in- 
cumbent of an honorable office pertinent to 
thc aneient custom of holding sueh markets. 
The clerk in early times witnessed verbal 
contracts; later he adjudicated ou prices of 
corn, bread, and wine and other coimnoditics 
as fixed by the justiecs of the peace; inquir- 
ed as to the correctness of weights aml moas- 
ures in every city, town, or borougli, subject 
to appeal to the lord liigh steward, who 
could fine him for extortion and send hiiu to 
the towcr for a third offence. The clerk also 
measured land in case of dispute, aiul hc 
had power to seiul bakers, brewers, and oth- 
ers to the pillory for uulawful dealiugs. Sce 
Inderwick, King’s Pcacc 104. 

The jurisdiction over weights and meas- 
ures formerly exercised was taken from him 
by stat. 5 & G Will. IV. c. C3; 9 M. & W. 747; 
4 Steph. Com. 323. 

COURT 0 F COMMERCE. See United 
States Courts. 
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COURT 0 F COMMISSIONE RS OF SEW- 

ERS. See Commissioners of Sewers. 

COURT 0 F COMMON PLEAS. In Ameri- 
can Law. A court o£ original and general 
jurisdiction for t±ie trial of issues o£ fact 
and law according to the principles of the 
common law. 

Courts of ttiis name oxist in some of the 
states of the United States, and frequently 
have a criminal as well as civil jurisdiction. 
They are, in general, courts of record, heing 
expressly made so by statute in Pennsyl- 
vania, April 14, 1S34, § 1S. In Pennsylvania 
they exercise an equity jurisdiction also, as 
well as that at common law. Courts of sub- 
stantially similar powers to those indicated 
in the definition exist in all the states, un- 
der various names. 

In English Law. Formerly one of the 
three superior courts of common law at 
Westminster. 

This court, whlch Is sometimes called, also, Ban- 
cus Communis, Bancus, and Common Bench, was 
a branch of the curia regis. At the end of John’s 
reign there was a separation between the court 
which sat at a certain place to hear common pleas 
and the court which followed the king with juris- 
diction both over common pleas and pleas of the 
crown. There were not as yet two distinct bodies 
of judges. There is a reported case in 1237 which 
shows that the distinction was well recognized. In 
1272 there was a chief justice of the common pleas, 
and from that date it may be said that the separa- 
tion was complete. The common pleas was inferior 
to the court which followed the king, since error 
lay from it to his court. Magna Carta provided 
that it should sit at some fixed place, which was 
usually Westminster. 1 Holdsw. Hist. E. L. 74. 

The establisbment of this court at Westminster, 
and the consequent construction of the Inns of 
Court and gathering together of the common-law 
lawyers, enabled the law itself to withstand the 
attacks of the canonists and civilians. It derived its 
name from the fact that the causes of common 
people were heard there. It had exclusive Jurisdic- 
tion of real actions as long as those actions were in 
use, and had also an extensive and, for a long time, 
exclusive Jurisdiction of all actions between subjects.. 
This latter jurisdiction, however, was gradually en- 
croached upon by the king’s bench and exchequer, 
with which it afterwards had a concurrent juris- 
dlction in many matters. Formerly none but ser- 
jeants at law were admitted to practise before this 
court in banc. See Sef.jeants-at-Law. Its judges 
were always serjeants-at-law. 

It consisted of a chief justice and four 
puisne or associate justices. 

It had a civil, coinmon-law jurisdiction, 
concurrent with the king’s benc-h and ex- 
chequer, of personal actions and actions of 
ejectment, and a peculiar or exclusive juris- 
diction of real actions, actions under the 
Railway and Canal Traffic Act, 17 & 18 Vict. 
c. 31, the registration of judgments, annui- 
ties, etc., 1 & 2 Vict. c. 110; 2 & 3 Vict. c. 11; 
3 & 4 Vict. c. 82; 18 Vict. c. 15; respecting 
fees for conveyanees under 3 & 4 Will. IV. 
c. 74; the examination of married women 
concerning their conveyances; 11 & 12 Vict. 
c. 70; 17 & 18 Vict. c. 75; 19 & 20 Vict. c. 
108, § 73; and of appeals from the revising 
barristers’ court; 6 & 7 Vict. c. 18. Whart. 
Law Dict. 

See Bill of Middlesex. 


Appeals formerly lay from tliis court to 
the Kiug’s Bench; and by statutes 11 Geo. 
IV. and 1 Will. IV. c. 70, writs of error 
were afterwards taken to the King’s Bench 
and Exchequer Chamber, from whose judg- 
ment an appeal lay to the House of Tx>rds. 

3 Bla. Com. 40. 

Its jurisdiction has been transferred to 
the High Court of Justice. See Courts of 
Èngland. 

C0URTS 0F C0NSCIENCE. See Courts 
of Requests. 

C0URT F0R C0NSIDERATI0N 0F 
CR0WN CASES RESERVED. A court es- 
tablished by stat. 11 & 12 Vict. c. 78, com- 
posed of such of the judges of the superior 
courts of Westminster as were able to attend, 
for the consideration of questious of law re- 
served by any judge in a court of oyer and 
terminer, gaol delivery, or quarter sessions, 
before which a prisoner had been found 
guiity by verdict. 4 Steph. Com. 442. The 
trial judge was empowered to “state a case” 
for the opinion of that court. He could not 
be compelled to do so, and only a question 
of law could be raised. If the court consid- 
ered that the point had been wrongly de- 
cided at the trial, the conviction would be 
quashed. Prior to this act a judge who had 
a doubt as to the correctness of his opinion 
in a criminal trial would sentence the pris- 
oner, but would suspend punishment until 
he could consult his brother judges or ser- 
jeants. By Act of 1907, the Court of Crim- 
inal Appeal was created and the Court for 
Crown Cases Reseiwed was abolished. 

C0URT, C0NSIST0RY. See Consistort 
COURT. 

C0URT 0 F C0NV0CATI0N. A convoca- 
tion or ecclesiastical synod, whiqh is in the 
nature of an ecclesiastical parliament. 

There is one for each province. They are com- 
posed respectively of the archbishop, all the bishops, 
deans, and archdeacons of their province, with one 
proctor, or representative, from each chapter, and, 
in the province of Canterbury, two proctors for the 
beneficed parochial clergy in each dlocese, while in 
the province of York there are two proctors for 
each archdeaconry. In York the convocation con- v 
sists of only one house ; but in Canterbury there ' 
are two houses, of which the archbishop and bishops 
form the upper house, and the lower consists of the 
remaining members of the convocation. In this 
house a prolocutor, performing the duty of pres- 
ident, is elected. These assemblies meet at the 
time appointed in the queen’s writ. The convoca- 
tion has long been summoned pro forma only, but 
is still, !n fact, summoned before the meeting of 
every new parliament, and adjourns immediat#»ly 
afterwards, without proceeding to the dispatch of 
auy business. 

The purpose of the convocatlon is stated to be the 
enactment of canon law, subject to the license and 
authority of the sovereign, and consulting on eccle- 
siastical matters. 

In their judicial capacity, their jurisdic- 
tion extends to matters of heresy, schisms, 
and other mere spiritual or ecclesiastical 
causes, — an appeal lying from their judicial 
proceedings to the king in council, by stat 
2 & 3 Wül. IV. c. 92. 



COURT OF CONVOCATION 


701 


COURT OF DELEGATES 


But there is a question wliethcr at any 
time Convocation ever acted as a court 
There is some evidence to show that in the 
14th and loth centuries persons accused of 
heresy were brought before Convocation by 
the bishop, but the members did not vote on 
such trials, being probably rather in the na- 
ture of a body of asscssors to the arch- 
bishop. Convocation exercises no jurisdic- 
tion at the present day; 1 Iloldsw. Hist. E. 
L. 373. 

Cowell; Bac. Abr. Ecclesiastical Courts , 
A, 1; 1 Bla. Com. 279; 2 Steph. Com. 525, 
6GS; 2 Burn, Eccl. Law, 18. 

COURT OF THE CORONER. A court the 
chief duty of wliich was to inquire, when 
any one dies in prison, or comes to a violent 
or sudden death, by what manner he caine 
to his end; 4 Steph. Com. 323; 4 Bla. Com. 
274; now generally known as an inquest. 
See Coroneb. 

COURTS 0 F THE COUNTIES PALATINE. 

tn tbe county palatine of Durliam there 
was a Central Court of Pleas, a body of jus- 
tices who sat by virtue of commissions of as- 
sizc, oyer and terminer and gaol delivery. 
Tlie judges were often the same persons as 
those who sat in the royal courts. The bish- 
op’s council was a court of appeal and had 
original jurisdiction. The bishop had his 
Chaucery. In 1536 an act was passed hy 
which the independent judicial system was 
made to depend directly upon the king. 

In the county palatine of Lancaster, the 
courts were a Court of Common Pleas, jus- 
tices of assize, gaol delivery, oyer and ter- 
miner and of the peace; a Chancery Court 
presided over by the Vice-Chancellor; and a 
Court of Duchy ClKimber, presided over by 
the Chancellor of the duchy, which sat at 
Westminster and heard appeals from the 
Cliancery Court. It has ceased to exist. 
The Chancellor of the Duchy is no longer a 
judicial otlicer. The Act of 1536 ( supra ) 
extended to Lancaster and also to Chester. 

In the county palatine of Chester, a jus- 
tice held a Court of Pleas for the Crown 
and Common Pleas. The Lord Chancellor 
or Lord Keeper, by act in 1530, could ap- 
point justices of thc peace and gaol delivery 
for Chester and Wales. The chamberlain 
of Cliester, assisted by the vice-chamherlain, 
exercised the equitable and common-law ju- 
risdiction of the Chancery and of a Court of 
Exchequer. The palatinate jurisdiction of 
Chester and Wales ended in 1S30. Six coun- 
ties in Wales were created in 12S4 and or- 
ganized on the English model; other coun- 
ties in Wales were under the Lords March- 
ers. 

For the existing courts, see Court6 of 
England ; County Palatine; 1 Holdsw. 
Hist. E. L. 47; 1 Steph. Hist. C. L. 138; 
Coke, 4 Inst. 239; 1 Harg. L. Tr. 378. 

COURT 0 F D ELEGATES. A court of ap- 
peal for all ecclesiastical cases and called 


the High Court of Delegates. 25 nenry VIII. 
c. 19; repealed, 1 & 2 Phil. & Mary, c. 8; re- 
vived, 1 Eliz. c. 1. The crown could issue a 
Commission of Iteview and rehear the cases. 
It was held by commissioners appointcd un- 
der the Great Seal. It was therefore a shift- 
ing body, which could not estal lish general 
rules of procedure. It was usually composed 
of junior civilians. By 2 & 3 Will. IV. c. 92, 
its jurisdiction was transferred to the Privy 
Council. 1 Holdsw. Ilist. E. L. 373. 

COURT FOR D1V0RCE AND MATRI- 
MONIAL CAUSES. In English Law. A 

court which had the jurisdiction formerly 
exerciscd by the ecclesiastical courts in re- 
spect of divorces a mcnsa et thoro , suits of 
nullity of marriage, suits of jactitation of 
marriage, suits for rcstitution of conjugal 
rights, and all suits, causes, and matters 
matrimonial. 

It consisted of the lord chancellor and the 
justices of the queen’s bench, the common 
pleas, the exchequer, and the judge of the 
court of probate, who was entitled judge or- 
dinary. 

The judge ordinary exercised all the pow- 
ers of the eourt, except petitions for dissolv- 
ing or annulling marriages and applications 
for new trials of matters of fact, bills of ex- 
ception, special verdict and special cases, 
for hearing which excepted cases he must 
be joined by two of the other judges. Pro- 
vision was made for his absence by authoriz- 
ing the lord chancellor to appoint one of cer- 
tain judicial persons to act in such absence. 
Juries were summoned to try matters of 
fact, and such trials were conducted in the 
same manner as jury trials at common law. 
It is now merged in the Iligh Court of Jus- 
tice. See Courts of Engiaxd. 

COURT 0 F THE DUCHY 0F LANCAS- 
TER. A court of special jurisdiction, which 
lias jurisdiction of all matters of eqnity re- 
lating to lands hoiden of the king in right 
of the duchy of Lancaster. See Courts of 

THE COUNTIES PALATINE. 

COURT 0 F THE EARL MARSHAL. In 

the reign of William the Conqneror the raar- 
shal was next in rank to the constable, in 
command of the army. Wlien the constnble’s 
office ceased, his duties devolved upon tlie 
earl marshal. The military Court of the 
Constable came to be known as the Mar- 
shal’s Court, or, in its modern form, Conrt- 
Martial. Aside from its criminal jurisdic- 
tion, it had much to do with questions re- 
lating to fiefs and militnry tenures, though 
not to property rlghts involved therein. The 
earl marshal is now the head of the Heralds 
College. Davis, Mil. Laws of U. S. 14. See 
Halc, Hist. C. L. 36; Grose, Mil. Antiq. See 
Court of Chivalrv; Courts-Martial; Con- 
starle of England. 

COURTS 0F ENGLAND. The Jndicature 
Acts (in force Xoveinher 2, 1S75) crcated 
the Supreme Court of Judicature. It con* 
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sists of tlie High Court of Justice and the 
Court of Appeal, both of which are superior 
courts of record. In itself it performs no 
judicial function. 

To the High Court of Justice was trans- 
ferred every jurisdiction formerl.v vested in 
the High Court of Chancery, the Queen’s 
Bench, and the Common Blcas at Westmins- 
ter, the Exclicquer as a court of revenue as 
well as a common-law court; the Iligh Cotirt 
of Admiralty, the Court of Probate, the 
Court for Divorce and Matrimonial Causes, 
the Court of Coinmon Pleas at Lancaster, 
the Court of Pleas at Durham, the Courts 
created by Commissioners of Assize, of Oyer 
and Terminer, and of Gaol Delivery, or any 
of suc-h Commissioners, and, by Act of 1SS3. 
the jurisdiction of the London Court of 
Bankruptcy. 

To the Court of Appeal were transferred 
all jurisdic-tion and powers of the Court of^ 
Appeal in 'Chancery, the Court of Appeal in 
Chancery of the County Palatine of Lan- 
caster, the Court of the Lord Warden of the 
Stannaries, the Court of Exchequer Cham- 
ber, the Judicial Committee of the Privy 
Council upon appeal from any judgment or 
order of the High Court of Admiralty, and 
many other minor appellate jurisdictions. 

The High Court of Justice now consists 
of three divisions: The King’s Bench Divi- 
sion, the Chancery Diyision, and the Pro- 
bate, Divorce and Admiralty Division. By 
the original Judicature Act each of the su- 
perior courts of common law was made a 
separate division of the High Court of Jus- 
tice, but by an Order in Council, December 
16, 18S0, the Common Pleas and Exchequer 
Divisions were merged in the King*s Bench 
Division, and the offices of Lord Chief Jus- 
tice of the Common Pleas Division and Lord 
Chief Baron of the Exchequer Division were 
abolished. 

The courts of law give any relief which 
the Court of Chancery could formeriy have 
given. Law and equity are now adminis- 
tered concurrently. See (1SS7) 12 App. Cas. 
308 . 

The King's Bench Division . The Lord 
Chief Justice of England is the President, 
nominated by the Prime Minister; thcrè are 
seventeen puisne judges appointed on the 
recommendation of the Lord Chancellor. 
They hear cases in London or at the assizes 
throughout England and Wales. At the 
commencement of each sitting, one judge is 
appointed to hear causes in London and one 
in Liverpool. They are assisted by nine 
Masters who have power to transact all 
interlocutory and much other business, by 
District Registrars in most of tlie large pro- 
vinciai towns and by Official Referees. It 
has the bankruptcy jurisdiction formerly 
vested in the London Court of Bankruptcy, 
exercised by one of the judges called the 
Judge in Bankruptcy. ' 

The judges of this division frequently sit 
as a Divisional Court, consisting of two or 


more judges. Any number of such courts 
may sit at the same time. In civil matters 
its jurisdiction is almost entirely appellale. 
It deals with appeals from Revising Barris- 
ters, from County Courts * in Bankruptcy, 
and from certain inferior courts; with spe- 
cial cases stated by the courts of petty ses- 
sions and quarter sessions in civil matters, 
and by the Railway Commissioners; appeals 
from the Mayor’s Court, London, the Salford 
Hundred Court, the V. C. Court of Oxford, 
and in a few cases of appeals from a judge 
of the High Court in Chambers. On the 
crown side it deals with indictments and 
criminal informations, and in civil proceed- 
ings with mandamus , haheas corpus , certi- 
orari , prohibitions, informations in the na- 
ture of quo warranto , attachments for con* 
tempt of court and petitions of right. 

The Chancery Division consists of the 
Lord Chancellor, who is President, and six 
puisne judges; the latter are divided into 
three groups of two eacli. The work eon- 
sists chiefly of equity business; it, however, 
administers law as well as equity, but it 
tries no cases with a jury. It deals with 
administering the estates of deceased per- 
sons, partnership, mortgagès, charitable and 
private trusts, infants, and other heads of 
equitable jurisdiction. 

The Prohate , Divorce and Admiralty Divi- 
sion consist of the President and one puisne 
judge. Probate matters consist of the pro- 
bate of wills, but their interpretations and 
the administrations of the estates are in the 
Chancery Division. In admiralty matters it 
hears appeals from the County Courts. 

Tlie Court of Appeal consists of the Mas- 
ter of the Rolls and five Lords Justices of 
Appeal, with the occasio'nal assistance of the 
Lord Chancellor, any ex-Lord Chancellor, 
the Chief Justice of England and the Presi- 
dent of the P., D. & A. Division. It sits in 
two divisions; the Master of the Rolls pre- 
sides in the first and the senior Lord Justice 
in the second. It has the jurisdic-tion for- 
rnerly exercised by the Lord Chancellor and 
by the Court of Appeal in Chancery, includ- 
ing bankruptcy, and by the Exchequer Cham- 
ber, and in admiralty and lunacy, etc. 

Tlie Bouse of Lords is not a part of the 
Supreme Court of Judicature. When sitting 
as the supreme appellate court, it is usually 
composed of the Lord Chancellor, the ex- 
Lord Chancellor, if any, and the six Lords 
of Appeal in Ordinary; peers who have held 
high judicial office are entitled to sit. At 
least three judges are required to form a 
quorum. It may sumrnon the judges to as- 
sist in their deliberations and give their 
opinlon on any point of law. Lay peers 
have, strictly speaking, a right to vote, but, 
since 1SS3, have never exercised that right. 
It has no original jurisdiction in ordinary 
civil actions; an appeal lies to it against any 
judgment or order of the Court of Appeal. 

Judicial Committce of the Privy Council , 
as created in 1S33, is a court of final appeal 
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from the eeelesiastieal eourts, the courts of 
India, the eolouies, the Channel Islands and 
the Isle of Man. 11 is held by the Lord 
Chaneellor, the six Lords of appeal in Or- 
dinary, if Privy Councillors, and sueli other 
menibers of the Privy Council as have held 
high judieial office in the United Kingdom 
or the colonies. 

There are other eourts with local or spe- 
cial jurisdietion which are superior eourts 
of reeord but are not part of the Supreme 
Court of Judicature. 

Thc Chanccry Court of tfie County Pala - 
tine of Lanraster is held by the V. C. of the 
Duchy and County Talatine of Lancaster at 
Liverpool and Manchester. Witliin the eounty 
palatine it has the jurisdiction of the Chan- 
ccry Division; it is essential that the par- 
ties to aetions should be within the county 
palatine. 

Thc Cliancery Court of the County Pala- 
tine of Durham is held by the Chaucellor of 
the County Palatine at Durham. Either the 
parties to a suit must reside in the county 
palatiue or the property be situate there. Its 
jurisdiction is unliinited in amount and is 
similar to that of the Clmncery Division. 

Thc Court of Railway and Canal Commis- 
sioncrs is held by a judge of the Iligh Court 
and two laymen appointed by the crown, on 
the nomination of the Board of Trade, one 
of whom must be an expert in railway mat- 
ters. The judge alone decides poiuts of law. 
It deals with transportation facilities, pref- 
erences, rates, etc. An appeal lies to the 
Court of Appeal. 

The Infcrior Cowrts of Record . The most 
important are the County Courts (see that 
title). There are nineteen borough courts, 
whose jurisdiction is generally limited to 
causes of action arising in the borough; in 
most of them the Itecorder is the judge. The 
most prominent of them are: The Mayor’s 
Court, Iiondon; the City of London Court; 
the IAverpool Court of Passage; the Salford 
Hundred Court; the Courts of Tob/ey and 
Pie Poudre, Bristol. From the Court of 
Passage an appeal liês to the Court <)£ Ap- 
peal; from tbe others to the King’s Bench 
Dlvision. 

The University Courts are analogous to the 
borough conrts, an*d claim exclusive jurisdic- 
tion over the memhers of the Universities. 
See ClIANCELLORS’ COTJRTS OF THE TWO UNI- 
VERSITIES. 

Thc Shcriff's Court is held by the under- 
sheriff with a jury of twelve. 

A Coi-oner's Court Is lield in every county, 
every county borough dnd in borougli having 
a court of quarter sessions. 

Infcr'ior Co^irts Rot of Rccord. The Revis- 
ing Bamstcr's Court annually revises the 
lists of parliamentary voters, of hurgesses 
and county electors. It is hcld hy one bar- 
rister. An appeal lies. in certain cases, on a 
point of law, to the King’s Bench -Divisional 
Conrt, and frorn tlicre, but only on speeial 
leave, to the Court of Appeal. 


The Courts of Petty Scssions, which may 
be held by a slngle justice, have jurisdictioii 
In dlsputes as to eontracts between master 
and servant, or betweeu members of frieudlv 
societies, afiiliation orders and in certain 
matriinonial matters. 

The ordinary crhninal courts are: Courts 
of Petty Session; Courts of Quarter Session ; 
the Assizes; the Central Criminal Court; the 
King’s Bench Division ; and the Court of 
Criminal Appeal. Courts of Borougli Quar- 
ter Sessions are now held in 131 of the larger 
cities aml towns, having tbe same jurisdie- 
tion as the Quarter Sessions in a couuty. 
The judgeof each iscalled a Reeorder (q. r.). 

Peers charged with treason, felonv, or mis- 
prision are tried either in the Ilouse of Lords 
or in the Court of the Lord Iligh Steward. 

Appeals in criminal cascs from the Chan- 
nel Islands, tlie Isle of Man, the Einpire of 
Iiulia and the colonies are heard by tlie Judi- 
cial Coimnittce of the Privy Council. 

Courts of Pctty Scssions are held by Jus- 
tices of the reace appointed by the crown 
on the recommendation of the Lord Lieuten- 
ant of the county. There is no limit to the 
nnmber ln any county. They are uupaid. 
They elect their own ehairmen. They hold 
ofiiee for life, but may be removed by tbe 
Lord Chancellor for misconduet. They are 
appointed for a whole county, but ordinarily 
aet in the sessional division in or near which 
they reside. Any two or more may in their 
own division forrn a Capital Court of Petty 
Session. An appeal lies to the Court of 
Quarter Session or the King’s Bench Divi- 
sion, the latter only on a point of law. 

Courts of Quaricr Sessions are inferior 
Courts of Record. All the justices of the 
eounty are justiees of this court for their 
county; two constitute a qnorum. Tliey trv 
by jury prisoners eommitted for trial by the 
Courts of the Petty Sessious for the eounty. 
In boroughs there is a groat variety of such 
courts undor their varions chartcrs. The 
judge of a borough eourt is called a Record- 
cr. Appeals from the I’etty Scssions are 
hcard without a jury ; the eases are reheard. 
The Iving’s Bench Divisiou may reviow on 
certiorari any proeeeding of a Court of 
Quarter Sessions. 

Tlie Assizcs are held by the judges of the 
Iligh Court at the capital of each county and 
other assize towns. There are eigh’t eircuits. 
See Assize. 

Thc Ccntral Ctiminal Court was ereatcd in 
1S34. It is the Court of Assize and Quarter 
Scssion for the City of Lopdon aml its Liber- 
ties, and the Court of Assize for the Coun- 
ties of London and Middlescx and eertain 
parts of Essex, Kent and Surrey. It sits at 
least twelve times a year. Its judges include 
the Lord Chancellor, the Judges of the lligh 
Court, the Lord Mayor, Aldermen, Recorder 
and Common Serjeant of the City of London, 
and two Comniissioners. 

The King's Bc7ich Division is the successor 
of the Assize Court for the aneient county of 
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Middlesex, which could try on indictment 
any treason, felony, or cnisdemeanor com- 
mitted therein, and it still has the same pow- 
er, though rarely exercised. It can try any 
misdemeanor committed in any part of Eng- 
land, for which a criminal information has 
been filed by an ofiâcer of the crown, and any 
crimes committed out of England by public 
ofticials of colonies, or by officials of the 
crown in India. Any indictment from inferi- 
or courts niay be removed by certiorari and 
tried there either “at bar” (by three judges), 
or at nisi prius (by one), before a jury of 
the county where the crirne was committed. 
But this can be done only on the ground that 
an impartial trial could not be had in the 
court below, or that some diflicurt question 
of law is involved, or a special jury, or a 
view of certain premises, is necessary to a 
satisfactory trial. It has general superin- 
tendence over all inferior courts of criminal 
jurisdiction and can review any proceedings 
of a court of quarter sessions on summary 
jurisdiction or certiorari . Any court of sum- 
mary jurisdiction may state a case setting 
forth the facts for the Ring’s Bench Division 
and the latter may order justices of the pet- 
ty sessions to state such a case. A court of 
quarter sessions may state a case for it on 
a point of law arising in some matter that 
has come before it on appeal from a court 
of petty sessions. 

Tlie Court of Criminal Appeal has juris- 
diction over all criminal cases tried at Quar- 
ter Sessions, the Assizes, the Central Crim- 
inal Court, or in the King’s Bench Division. 
It consists of the Lord Chief Justice of Eng- 
land and the other judges of the King’s 
Bench Division. Not less than three judges 
must be present and the number must be un- 
even. An appeal lies to the House of Lords 
when the Attorney General has certified that 
a point of law of exceptional public impor- 
tance is involved. A convicted prisoner has a 
right of appeal on any question of law or 
fact, or of mixed law and fact, if he can ob- 
tain leave of the Court of Criminal Appeal 
or a certificate from the judge who tried the 
case that it is a fit case for appeal. By leave 
of the Court of Criminal Appeal a prisoner 
can appeal against a sentence passed upon 
him, but in such case that the court may in- 
flict a more serious sentence. It may quash a 
conviction' and may enter a verdict of acquit- 
tal. In a proper case it will hear fresh evi- 
dence. It cannot grant a new trial. 

The House of Lords may try any one im- 
peached by the House of Commons for any 
high crime or misdemeanor; also temporal 
peers and peeresses accused of high treason, 
felony or misprision. At such trial it is 
presided over by a peer as Lord High Stew- 
ard appointed by the ci*own, or in the ab- 
sence of such appointment, by the Lord Chan- 
cellor. All the members of the House are en- 
titled to be present and are equally judges 
of law and fact. The judges may be sum- 


moned to give their opinion on any question 
of law. The hishops may be present, but 
may not vote in capital cases. If the House 
of Lords is not sitting, the accused will be 
tried in the Court of the Lord High Steward. 
See that title. 

The above is abridged from Odgers, Com- 
mon Law. See also Halsbury’s Laws of Eng- 
land, title Courts. 

See County Courts. 

COURT 0 F EQUITY. A court which ad- 
ministers justice according to the principles 
of equity. 

As to the constitution and jurisdiction of 
such courts, see Court of Chancery. 

Such conrts are not, strictly speaking, 
courts of record except when made so by 
statute; Yelv. 226; Evans v. Tatem, 9 S. & 
R. (Fa.) 252, 11 Am. Dec. 717. Their decrees 
touch the person only; Post v. Neafie, 3 Cai. 
(N. Y.) 36; but are conelusive between the 
parties; Coit v. Tracy, 8 Conn. 268, 20 Am. 
Dec. 110; Van Riper v. Claxton, 9 N. J. Eq. 
302; Ilopkins v. Lee, 6 Wheat. (U. S.) 109, 
5 L. Ed. 218. See Rice’s Heirs v. Lowan, 2 
Bibb (Ky.) 149. And as to the personalty, 
their decrees are equal to a judgment; 2 
Madd. 355; 2 Salk. 507; 1 Yern. 214; Post v. 
Neafie, 3 Cai. (N. Y.) 35; and have prefer- 
ence according to priority; 3 P. Wms. 401, 
n.; Cas. temp. Talb. 217; 4 Bro. P. C. 2S7; 
Thompson v. Brown, 4 Johns. Ch. (N. Y.) 
638. See Chase, Bla. Com. 843, n. 3. They 
are admissible in evidence between the par- 
ties; Pleasants v. Clements, 2 Leigh (Va.) 
474; Goddard v. Long, 5 Smedes & M. 
(Miss.) 783; Randall v. Parrainore, 1 Fla. 
409; Whitmore v. Johnson’s Pleirs, 10 
Humphr. (Tenn.) 610; and see Landers v. 
Beauchamp, 8 B. Monr. (Ky.) 493; Ward- 
law v. Hammond, 9 Rich. (S. C.) 454; when 
properly authenticated; Barbour v. Watts, 2 
A. K. Marsh. (Ky.) 290; and come wdthin 
the provisions of the constitution for authen- 
tication of judicial records of the various 
states for use as evidence in other states; 
Craig v. Brown, Pet. C. C. 352, Fed. Cas. No. 
3,328. 

An action may be brought at law on a de- 
cree of a foreign court of chancery for an 
ascertained sum; 1 Campb. 253; Burnett v. 
Wylie, Hempst 197, Fed. Cas. No. 2172a; 
but not for an unascertained sum; Post v. 
Neafie, 3 Cai. (N. Y.) 37, note; but nil debet 
or nul tiel record is not to be pleaded to such 
an action; Evans v. Tatem, 9 S. & R. (Pa.) 
252, 11 Am. Dec. 717. See Equity; Court of 
Cha^cery. 

COURT 0 F ERROR. An expression ap- 
plied especially to the court of exchequer 
chamber and the liouse of lords, as taking 
cognizance of error brought. Moz. & W. 
Dict. 3 Steph. Com. 333. It is applied in 
some of the United States to the court of 
last resort in the state. See Court of Ap- 

PEAUS. 



COURT OF EXCHEQUER 


705 


COURT OF FACULTIES 


COURT 0 F EXCHEQUER. ln English 
Law. A superior court of record, administer- 
ing justice in questions of law and revenue. 

It was the lowest in rank of the three superlor 
common-law courts of record, and had jurlsdlction 
originally only of cases of injury to thc revenue by 
withholding or non-payment. The priviiege of suing 
and being sued in this court in personal actions 
was extended to the king’s accountants, and then, 
by a fiction that the plaintiff was a debtor of the 
king to ali personai actions. See Qüo Minüs, Writ 
of. It had formerly an cquity jurisdictlon, and the 
cases were heard before the Treasurcr, the Chancel- 
lor of the Exchequer and the Barons. By statute 
in 1S-12 thls jurisdiction was transferred to the 
court of chancery. 

It consisted of one ehief and four puisne 
judges or barons. 

As a eourt of common law, it adminis- 
tered redress betweeu subject and subject 
in all actious wliatever, except real actions. 

The ‘appellate jurisdiction from this court 
was to the judges of the king’s bench and 
eommon pleas sitting as the court of ex- 
chequer chamber, and from this latter court 
to the house of lords; 3 Steph. Com. 33S; 3 
Bla. Com. 44. Its jurisdiction has been 
transferred to the high court of justice. See 

COUKTS OF ENGLAND. 

COURT 0 F EXCHEQUER CHAMBER. In 
English Law. A court for the correction and 
prevention of errors of law in the three su- 
perior common-law courts of the kingdom. 

A court of exchequer chamber was first erected 
by statute 31 Edw. III. c. 12, to determine causes 
upon wrlts of error from the common-Iaw side of 
the exchequer court. It consisted of the chancellor, 
treasurer, and the “justices and other sage persons 
as to them seemeth.’' The judges were merely as- 
slstahts. A second court of exchequer chamber 
was instituted by statute 27 Eiiz. c. 8, conslsting 
of the justices of the common pleas and the ex- 
chequer, or any six of them, which had jurisdic- 
tion ln error of cases in the king’s bcnch. In 
1830 these courts were abolished and the court of 
exchequer chamber substituted in their place as an 
intermediate court of appeal between the three 
common-law courts and Parliament. It conslsted 
of the judges of the two courts which had not ren- 
dered the judgment in the court below. It is now 
merged in the High Court of Justice. See Courts 
of England. 

There was an early practice, eontinuing as 
late as tbe lTtb century, by wbich eases of 
difliculty in eitber of tbe three common-law 
courts migbt be adjourued to be argued be- 
fore all tbe judges and the barons in tbe 
exeliequer ehamber; but the judgment was 
given in the eourt in wbicb tbe proeeedings 
had begun. 1 Holdsw. Hist. E. L. 101). 

COURT 0 F FACULTIES. A tribunal of 
the arcbbisbop in England. 

It does not hold pleas in any suits, but 
creates rigbts to pews, monuments, and other 
mortuary matters. It has also various otber 
powers under 25 Hen. VIII. c. 21, in grant- 
ing licenses, faculties, dispensations, ete., of 
different descriptions; as, a license to marry, 
a faculty to erect an organ in a parish 
ehurch, to level a ehurehyard, to remove 
bodies previously buried; and it may also 
grant dispensations to eat flesb on days pro- 
Bouv.—45 


bibited, or to ordain a deacon under age, and 
the like. The arcbbisbop’s oöice in this 
tribunal is called mayister ad faeültates; Co. 
4th Inst. 337; 2 Chit. Gen. Pr. 507. 

It still exists as a registry for marriage 
lieenses. lt appoints notaries. 

See Couüt of Aacncs. 

COURT 0 F FIRST INSTANCE. See 

First Instance. 

COURTS 0 F THE FOREST. Courts beld 
for the enforcement of tbe forest laws. Tbe 
lowest of tbese was the Woodmote, or Court 
of Attacbments (q. v.). Tbe next was the 
Swanimote (q. t7). The bigbest was tlie 
Court of the Chief Justice ( q. v.). Tbere 
was also a Survey of Dogs (see Regard) held 
by the Itegarders of the Forest every three 
years for tbe lawing of dogs. Inderwick, 
Kiug’s Peace. See Forest Laws. 

COURTS 0 F FRANCE. Cour de Cassa- 
tion (from cassor, to reverse, because it only 
aflirms or reverses) is the blghest court in 
France (tbe Tribunal des Confllts possibly 
excepted). It is composed of forty-five Con- 
seillers, with one Premier Prf*sident and 
tbree Presidents de Chambre. xVttached to it 
are sixty lawyers wbo are both Avou£s and 
Avocats. 

There are twenty-seven Cours d'Appel, sit- 
ting in twenty-seven different eities and each 
baving jurisdietion over several departments; 
also tbree bundred and fifty-nine district 
courts of first instance, two hundred and 
fourteen Tribunals of Commerce, and a large 
number of Justices of tbe I'eace; also a cer- 
tain niunber of Tradesmen’s Courts, Conseils 
de Prud’bommes. 

Tribunal des Conflits. — Tbis is a juris- 
dictional court and notbing else. A dispute 
as to whether a given question shall be dis- 
posed of by a government department or by 
tbe law courts is decided by this court. Tbe 
Minister of Justice is I'resident of this court, 
ex offioio; tbe eight otber members are taken 
from the Conseil d’Etat and tbe Cour de 
Cassation. 

COURTS 0 F THE FRANCHISES. Juris- 
dictions in tbe early Xorman period wbicb 
rested upon royal grants —often assumed. 
Edward I., in 1274, sent out commissloners 
to enquire by wbat warrnnt different land- 
owners were exercising tbeir jura regalia. 
Tliose sbowing eontinued possession since 
tbe beginning of Richard I. were allowed to 
stand—chiefiy the less important francbises; 
tbe exceptions are tbe palatinate jurisdietions. 
See Courts of tue Counties Palatine. 
Tbere were many varieties of lesser fran- 
ebises, such as tbose conferred by tbe old 
Saxon terms, sac and soc , infangthcft and 
outfangtlicft , view of frankpledge. Some of 
tbese franchises were recognized as exlsting 
by tbe County Courts Acts, 1S46-1SSS. 1 

Holdsw. Hist. E. L. 6L 
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COURT 0 F GENERAL QUARTER SES- 
SIONS 0 F THE PEACE. In American Law. 

A court of criminal jurisdiction, so-called 
in jnany states. 

In English Law. A court of criminal ju- 
risdiction, in England, held in each county 
once in every quarter of a year, but in the 
county of Middlesex twice a month. 4 Steph. 
Com. 317. When held at other times than 
quarterly, the sessions are called “general 
sessions of the peace.” 

It is held before two or more justices of 
the peace, one of whom was a justice of 
the quorum. 

Edward III. appointed justices of the 
peace for each county in England and enact- 
ed that they should meet at least four times 
a year, and the ordinary meetings of the 
county court appear soon to have merged in, 
or been extinguished by, these quarterly 
meetings of justices which are now known 
as Quarter Sessions of the Peace. 2 Odgers, 
C. L. 9G6. See Courts of England. 

COURT 0 F GREAT SESSIONS IN 
WALES. A court formerly held in Wales; 
abolished by 11 Geo. IV. and 1 Will. IV. c. 
70, and the Welsh judicature incorporatecl 
with that of England. 3 Bla. Com. 77; 3 
Steph. Com. 317, n. 

COURT 0 F HIGH C 0 M M ISSI0 N. An ec- 

clesiastical court created under the Act of 
Supremacy, 1 Eliz. c. 1, § 8 (1559). Its du- 
ties were to enforce the Acts of Supremacy 
and Uniformity and to deal generally with 
ecclesiastical offences. It entertained all im- 
portant causes of doctrine and ritual; also 
matters of immorality and misconduct of the 
clergy and laity and of recusancy and non- 
conformity. It had concurrent jurisdiction 
with the ordinary ecclesiastical court. It 
fell in 1640 and was not revived at the Res- 
toration; 1 Holdsw. Hist. E. L. 375. 

COURT-HQUSE. The building occupied 
for the purposes of a court of record. The 
term may be used of a place temporarily oc- 
cupied for the sessions of a court, though 
not the regular court-house; as, a church 
used when the court-house was occupied by 
troops; Kane v. McCown, 55 ]\Io. 1S1; and 
see Hambright v. Brockman, 59 Mo. 52; and 
where the court-house was burned down, 
sales required by law to be at its door must 
be held at the ruins of the door; Waller v. 
Arnold, 71 111. 350. 

COURT, HUNDRED. See Hundred 
COURT. 

COURT 0F HUSTINGS. The county court 
in the city of London. 

It is held nominally before the lord rnayor, 
recorder, and aldermen; but the recorder is 
practically the sole judge. It has an appel- 
late jurisdiction of causes in the sherilf’s 
court of London. A writ of error lies froni 
the decisions of this court to certain com- 
missioners (usually five of the judges of the 


superior courts of law), from whose judg- 
ment a writ of error lies to the house of 
lords. No merely personal actions can be 
brought in this court. See 3 Bla. Com. S0, 
n.; 3 Steph. Com. 293, n.; Madox, Hist. 
Exch. c. 20; Co. 2d Inst. 327. Since the abo- 
lition of all real and mixed actions except 
ejectment, the jurisdiction of this court has 
fallen into comparative desuetude. Pulling 
on Cust. Ix>nd. 

In American Law. A local court in some 
parts of Virginia. Smith v. Commonwealth, 
6 Gratt. 696. 

C0URT F0R THE TRIAL OF IMPEACH- 
MENTS. A tribunal for determining the 
guilt or innocence of any person impeached. 
In Eugland, the House of Lords, and in this 
eountry, generally, the more select branch of 
the legislative assembly, constitutes a court 
for the trial of impeachments. A peer could 
always be impeached for any crime, and al- 
though Blackstone lays it down that a com- 
moner cannot be impeached for a capital of- 
fence, but only for a high misdemeanor, the 
opinion seems to have prevailed that he 
could be impeached for high treason ; 4 Bla. 
Com. 260; 4 Steph. Com. 299; May, Parl. 
Prac. c. 23. 

The Commons might impeach any person 
before the House of Lords. The practice fell 
into abeyance between 1459 and 1621, and 
its place was taken by Acts of Attainder. 
There has been no instance of impeachment 
since 1S05. 1 Holdsw. Hist. R L. 190. 

C0URT F0R THE RELIEF OF INS0L- 
VENT DEBT0RS IN ENGLAND. A court 
in London only, which received the petitions 
of insolvent debtors and decided upon the 
question of granting a discharge. 

It was held by the commissioners of bank- 
ruptcy; and its decisions, if in favor of a 
discharge, were not reversible by any other 
tribunal. See 3 Steph. Com. 426; 4 id. 2S7. 
Abolished by the Bankruptcy Act of 1861. 

C0URT 0 F INQUIRY. In English Law. 

A court sometimes appointed by the crown 
to ascertain the propriety of resorting to 
ulterior proceedings against a party charged 
before a court-martial. See 2 Steph. Com. 
590; 1 Coler. Bla. Com. 418, n.; 2 Brod. & 
B. 130. Also a court for hearing the com 
plaints of private soldiers. Moz. & W. Dict.; 
Simmons, Cts. Mart. § 341. 

In American Law. A court constituted by 
authority of the articles of war, invested 
\Aith the power to examine into the nature of 
any transaction, accusation, or imputation 
against any officer or soldier. 

They are not strictly courts, having no 
power to try and determine guilt or inno- 
cence. They are rather agencics created by 
statute to investigate facts and report there- 
on. They cannot compel the attendance of 
witnesses nor require them to testify; Davis, 
Mil. Law 220. They may be convened by any 
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military commander who has power to con- 
vcne a court-martial to try the charge which 
is to he inquired iuto. The President may 
convene a court of inquiry at any time; oth- 
crwise they cau he convened only on the ap- 
plication of the oüicer or soldier whose con- 
duct is in question. They are composed of 
from one to three commissioned oüicers, with 
a recorder. They give no opiniuns unless re- 
quired to do so. 119th Art of War. Their 
proceedings are adniitted in evidence hy a 
court-martial, in cases not capital nor ex- 
tending to the dismissal of an otlicer, if the 
oral testimony cannot be ohtaincd; 121st 
Art. of War. 

A naval court of inquiry may be ordered 
by the President, Secretary of the Navy, or 
cominander of a fleet or squadron, consisting 
of not more than three commissioned oflicers. 
They “Jiave power to sumrnon witnesses, etc., 
in tlie same manner as courts-martial, hut 
they shall only state facts and not give their 
opinion unless expressly reqnired so to cfo’’ 
in the convening order. The person undcr 
inquiry, or his attorney, have a right to 
cross-examine witnesscs (R. S. § 1024). The 
Act of February 10, 11)00, provides for sub- 
pcenas to witnesses. See Couiits-Martial 
(naval). 

C0URTS 0 F IRELAND. The Court of 
Appeal consists of the Lord Cliancellor, the 
Lord Chief Justice, flie Mastcr of the Rolls, 
the Lord Chief Raron of the Exchequer and 
two Lords Justices of Appeal. 

The High Court of Justicc . The Chancery 
Division consists of the Lord Chancellor, the 
Master of the Rolls, a Judge and a Land 
Judge. The King’s Bench Division consists 
of the Lord Chief Jnstice, the Lord Chief 
Baron, and five judges, one of which is a 
prohate judge and another a judge in ad- 
miralty and bankruptcy cases. 

There are 33 County Court judges and 
chairmen of Quarter Sessions in the differ- 
ent counties. 

C0URT OF JUSTICE SEAT. See Coüet of 
the Chief Jüstice in Eyue. 

C0URT 0 F JUSTICIARY. See Courts of 

SCOTLAND. 

COURT 0 F KING’S BENCH. The su- 

prcme court of connnon law in the kingdom, 
now merged in the lligh Court of Justice. 
See Courts of England. 

It was one ot the successors of the curia rcgis 
and received its name, it is sald, because the king 
formcrly sat in it in person, the style of the eourt 
being coram rege ipso (before the klng hlmseif). 
During the relgn of a queen it was ealled the 
Queen’s Beneh, and during Cromwell's Protectorate 
it was eaiied the Upper Beneh. Its Jurlsdietlon 
was originaily eonflned to the correetion of crimes 
and misdemeanors which amounted to a breach of 
the peace, including those trespasses which were 
eommitted with force (vi et armis), and in the com- 
misslon of whicb there was, therefore, a breach of 
the peaee. By aid of a fiction of the law (see Court 
of the Stewap.d and tiik Marshal ; Bill of Mid- 
dlesex), the aumber of actions which might be al- 


ieged to be so eommltted was gradually inerea^ed, 
until the jurlsdictlon extcnded to ali actions on the 
ease, of debt upon statute or where fraud was ai- 
leged, and, flnaliy, included aii personal actions 
whatever, and the action of ejectmt t_ See Assump- 
sit ; Arrest ; Attachment. It was from its con- 
stitutlon, ambuiatory and llabie to fjliow the king’s 
person, aii process In this court being retarnabl^ 
w coram rege ubicunque tum fuerin us in A l a” 
(wherever In England we [the soverc-ign] sbali th* u 
be). It was for eenturiea held at We t n ur. A 
eariy aa Henry IV.'a relgn tbe klng could not pro- 
nounce judgment. 

It consi.sted of a lord chief justice and 
four puisue or associate justices, wbo were, 
by virtue of their oüice, conservators of the 
peace and supreme coroners of the land. 

It had origiual criminal jurisdiction and 
transferred jurisdiction from inferior courts, 
hy Ccrtiorari , wliere a fair trial could not I>e 
had in the iuferiur court or some dillicult 
question of law was likely to arise: also by 
writ oH error and motion for a new trial. 
Its civil jurisdiction was original and in er- 
ror. The former did not exist originally in 
ordinary civil suits between man and man, 
hut was attained by a fietion that the de- 
fondant was iu the custodv of the marshal 
(supra). The jurisdiction in error was by 
audita qucrela , motion for a new trial, and in 
respeet of eertain errors in the proeess of the 
court. Jurisdiction in error helonged alinost 
exelusively to the King’s Beneh. It had su- 
pcrintendcnce ovcr the proper ohservanee of 
the law hy oflieials and others hy means of 
certain “prerogative writs’’: Certioruri , pro- 
hihition, mandamus , quo xcarranto. habcas 
corpus y (Je homini rcplcgiando, maiuprize, the 
writ de odio ct atia (which last thrce were 
superscded by habeas eorpus); 1 iloldsw. 
Ilist. E. L. 78. 

C0URT LANDS. See Demesne. 

C0URT LEET. In English Law. A eourt 
of reeord for a particular hundred, lordsliip, 
or manor, holden thereiu before the steward 
of the leet, for the punishment of petty of- 
fences and the preservation of the peace. 
Kitchiu, Courts Leet 

The Sheriff’s Tourn (q. v.) was the Grand 
Court Leet for the county. 

The privilege of holding them was a franchise 
subsisting in the lord of tbe manor by prescriptlon 
or eharter, and mlght be iost by diruse. The court 
ieet had a limited criminal jurisdiction. For some 
offences of a lower order, punishment by flnes, 
amercements, or other means might be infllcted. 
For the hlgher crimes, they either found indict- 
ments whlch were to be tried by the higher courts, 
or made presentment of the case to such highcr 
tribunais. They also took victe o/ frank-plcdge. 
Among other duties for the keeping of the peaee, 
the court assisted in the eiection of, or, in some 
eases, eieeted certaln munlcipal oflicers in the bor- 
ough to whieb the leet was appended. A eourt leet 
is still heid in many manors and a fcw boroughs 
In England ; Odgers, C. L. 965. 

Powell, Conrts Lcet; 1 Reeve, Hist. Eng. 
Law; Inderwick, King’s Pcace 11; 1 Poll. £ 
Maitl. 5GS; 4 Steph. Com. 30G. 

It was but a specially important moot of 
the leta , the fraction of the hundred or wap- 
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entake, alienated into priyate hands. Vino- 
gradoff, Engl. Soc. in Eleventh Cent. 214. 

COURT 0 F THE LORD HIGH ADMIR- 

AL. In the earlier part of the 14th century, 
the Admiral possessed a disciplinary juris- 
diction over his ileet. After 1340 it is reason- 
able to suppose that the Admiral could hold 
au indepeudent court and administer justice 
in piracy and other maritime cases. In 1353 
a case was had before the Admiral and the 
Council. Four years later there is the ear- 
liest distinct reference to a Court of Ad- 
miralty. There were at flrst several ad- 
mirals and several courts. From .the early 
15th century there was one Lord High Ad- 
miral and one Court of Admiralty. 1 Holdsw. 
Hist. E. L. 313. The term admiral appears 
to have been first used in 1300. td. 

COURTOFTHE LORD HIGHSTEWARD. 

If the Ilouse of Lords is not sitting, cases of 
impeachment and temporal peers and peer- 
esses accused of high treason, felony or mis- 
prision are tried in the Court of the Lord 
High Steward. He is appointed for the oc- 
casion, and is usually the Lord Chancellor. 
All peers who have a right to sit and vote 
in Parliament must be summoned. They are 
the sole judges of fact, and the majority, 
which must consist of twelve at least, de- 
cides. The Lord High Steward has a vote, 
and is judge of all matters of law. 

IIouse of Lords; Courts of England. 
Trials of peers before it began about 1500. 
See Harcourt, The Steward and Trial of 
Peers. 

C0URT 0FTHE LORD HIGH STEWARD 
0 F THE UNIVERSITIES. In English Law. 

A court constituted for the trial of scholars 
or privileged persons connected with the uni- 
versity of Oxford or Cambridge who are in- 
dicted for treason, felony, or mayhem. 

The court consists of the lord high stew- 
ard, or his deputy nominated by the chan- 
cellor of the university and approved of by 
the lord high chancellor of England. The 
steward issues a precept to the sheriff, who 
returns a panel of eighteen freeholders, and 
another to the university beadle, who return 
a panel of eighteen matriculated laymen. 
From these panels a jury de medietate is se- 
lected, before whom the cause is tried. An 
indictment must first have been found by a 
grand jury, and cognizance claimed thereof 
at the first day. 3 Bla. Com. 83; 4 id . 277; 
1 Steph. Com. 67; 3 id . 341; 4 id. 261. See 
Chancellors* Courts of the Universities. 

C0URT 0 F M AGISTRATES AND FREE- 
H0LDERS. A eourt in South Carolina for 
the trial of slaves and free persons of color 
for criminal offences. Now abolished. 

COURT 0 F THE MARSHALSEA. See 

COURT OF TnE Steward and the Marshal. 

C0 U RT-MARTIAL. A military or naval 
tribunal, which has jurisdiction of offences 


against the laws of the service, military or 
naval, in which the offender is engaged. 

Courts-martial have some of the functions of the 
Court of Chivalry, which title see. They exist and 
have their jurisdiction by virtue of the military 
law, the court being constituted and empowered to 
act in each instance by authority from a command- 
ing officer. The general principles applicable to 
courts-martial in the army and navy are esscntially 
the same. Courts-martial for the regulation of the 
mllitia are held in the various states under local 
statutes, which resemble in their main features those 
provided for in the army of the United States; and 
when in actual service the militia, like the regular 
troops, are subject to courts-martial, of which a 
majority of members must be militia officers (Act 
of May 27, 190S). Where all the members of a 
court-martial convened to try a volunteer officer 
are officers of the regular army, the court is ille- 
gal; McClaughry v. Deming, 186 U. S. 49, 22 Sup. 
Ct. 7S6, 46 L. Ed. 1049 (considering at length the his- 
torical relations of volunteers to the regular army 
and approving Deming v. McClaughry, 113 Fed. 639, 
51 C. C. A. 349). 

Army Courts-IVIartial. —By Act of Marcb 
2, 1913, it is provided that after July 1, 1913, 
courts-martial shall be of three kinds: 1. 
General Courts-Martial (consisting of any 
number of officers from 5 to 13 inclusive) may 
try any person, subject to military offence, 
punishable by the Articles of War, and any 
other person who by statute or the law of 
war is subject to trial by military tribunal. 

Special Courts-Martial (consisting of any 
number of officers from 3 to 5 inclusive) shall 
have power to try any person subject to mili- 
tary law, except an officer, for any crime or 
offence not capital, punishable by the Arti- 
cles' of War, but the President may make reg- 
ulations excepting from their jurisdiction 
any class or classes of persons. They have 
power to adjudge punishment, not to exceed 
confinement at hard labor for 6 months or 
forfeiture of pay, or both, with reduction to 
the ranks of non-commissioned officers and 
reduction in classification of first-class pri- 
vates. 

Summary Courts-Martial (one officer) may 
try any soldier, except one having a certifi- 
cate of eligibility to promotion, for any crime 
or offence not capital, punishable by the Ar- 
ticles of War. But non-commissioned of- 
ficers shall not, if they object, be tried with- 
out the authority of officers competenf to 
bring them to trial before a General Court- 
Martial. They may adjudge punishments 
not to exceed confinement at hard labor for 
3 months or forfeiture of 3 months pay, or 
both, with reduction to the ranks as afore- 
said; but when the Summary Court-Martial 
is also the commanding officer, confinement 
or forfeiture of pay for more than one month, 
must be approved by superior authority. 

Art. 74 provides that officers who may ap- 
point a court-martial shall be competent t<? 
appoint a judge-advocate for the same. He 
withdraws when the court sits in closed ses- 
sion. His advice must be given in open 
court. U. S. R. S. § 1342. 

The jurisdiction of such courts is limited 
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to offencos against thc military law (whlch 
title sce) committeci by individuals in the 
service; Smith v. Shaw, 12 Johns. (N. Y.) 
257; which latter term iucludes sutlers, re- 
tainers to the camp, and persons serving with 
the army in the field ; GOth Art. of War; and 
persons employed in a tfuem-military capacity 
with its troops in time of war and ou its 
theatre; Davis, Mil. L. 478. 

Wliile a district is under martial law, by 
proclamation of the executive, as for rehel- 
lion, they may take jurisdiction of offcnces 
which are cognizable by the civil conrts only 
in timc of peace; 11 Op. Att-Gcn. 157. This 
rule is said by American writers to apply 
where the army passcs into a district where 
therc are no civil courts in existence; Benet, 
Mil. Law 15. 

Military commissions organized during thc 
Civil War, in a state not invadcd aiul not 
eugagcd in rehellion, in which the federal 
courts were not obstructcd in the excrci.se of 
their jndicial functions, had no jurisdiction 
to convict, for a criminal offcncc, a citizen, 
who was neithcr a residcnt of a rcbellions 
state, nor a prisoner of war, nor a person in 
the military or naval service; and congress 
could not invest tlicm with any sucli powcr; 
Ex parte Milligan, 4 Wall. (U. S.) 2, 1S L. 
Ed. 281. Cases arising in the land and naval 
forccs, or in the militia in time of war or 
public dangcr, are excepted from the right of 
trial by jury; ibid. % 

The court must appear from its record to 
have acted within its jurisdiction; Fox v. 
Wood, 1 Rawle (Fa.) 143; Brooks v. Adams, 
11 Pick. (Mass.) 442; Mills v. Martin, 19 
Johns. (N. Y.) 7 ; Matliews v. Bowman, 25 
Me. 1GS; Ex parte Biggcrs, 1 McMuli. (S. C.) 
69; Mitchell v. Ilarmony, 13 IIow. (U. S.) 
134, 14 L. Ed. 75. A court-martial unlawful- 
ly convened is not a de facto court; Mc- 
Claughry v. Deming, 1SG U. S. 49, 22 Sup. 
Ct. 7SG, 4G L. Ed. 1049. A want of jurisdic- 
tion eitlier of the pcrson, Meade v. Dcputy 
Marshall, 1 Brock. 324, Fed. Cas. No. 9,372, 
or of the offencc, will render the members 
of the court and ofiiccrs executing its sen- 
teucc trespassers; AVise v. Withers, 3 Cra. 
(U. S.) 331, 2 L. Ed. 457. So, too, thc mem- 
bers are liable to a civil action if thcy ad- 
mit or reject evidencc contrary to the rules 
of thc common law ; 2 Kent 10 ; V. Kcnnedy, 
Courts-Mart. 13 ; or award excessive or il- 
legai punishment; V. Kenncdy, Courts-Mart. 
13. The President may return the procced- 
ings \vith a recommendation tliat a more 
sevcre sentence be imposed; Swaim v. U. S., 
1G5 U. S. 5G3, 17 Sup. Ct. 44S/41 L. Ed. S23. 

The decision nnd sentcnce of a court-mar- 
tial, having jurisdiction of the person accus- 
ed and of the ofifence charged, and acting 
within the scope of its lawful powcrs, cannot 
be reviewed or set aside by writ of habcas 
corpus; Johnson v. Sayre, 15S U. S. 109, 15 
Snp. Ct. 773, 39 L. Ed. 914. But by habcas 
corpus, the legality of the action of a court- 


martial—whether it was legally constituted 
and had jurisdiction—may bc enquired into; 
In re Reed, 100 U. S. 23, 25 L. Ed. 53S. 

“Courts-martial are lawful trlbunals, with 
autliority to determine fiimlly any casc over 
which thcy have juiisdiction, and their pro- 
ceedings, w T hen confirmed as providcd, are 
uot opcn to review by the civil tribunaR e\- 
ccpt for the purposc of ascertaining wln tlier 
the military court had jurisdiction of the 
pcrson and subject matter, and whethor, 
though having such jurisdictiön, It had ex- 
ceedcd its powers in the sentence pronounc- 
ed.“ Carter v. Roberts, 177 U. S. 49G, 20 
Sup. Ct. 713, 44 L. Ed. SGl. Quoted with ap- 
proval in Carter v. McClanghry, 1S3 U. S. 
3G5, 22 Sup. Ct 181, 4G L. Ed. 23G ; Graftou 
v. U. S., 20G U. S. 333, 347, 27 Sup. Ct 749, 51 
L. Ed. 10S4. 

The prcsumptions in favor of oflicial ac- 
tion preclude attack on the senteuces of 
courts-martial, though tlicy are courts of spe- 
cial or limited jurisdiction ; In re Chapman. 
1GG U. S. G70, 17 Sup. Ct. G77, 41 L. Ed. 1154, 
disapproving Ruukle v. U. S., 122 U. S. 513, 
7 Sup. Ct. 1141, 30 L. Ed. 11G7. Thcy arc 
cntitled to the same finality as to tlie issue 
involvcd as thc judgment of a civil conrt; 
Grafton v. U. S., 20G U. S. 333, 27 Sup. Ct. 
749, 51 L. Ed. 10S4. Questions of procodure, 
the improper admission of evidence, and the 
like, are not grounds of collatcral attack on 
the judgment of a court-martial; Swaim v. 
U. S., 1G5 U. S. 533, 17 Sup. Ct. 44S, 41 L. Ed. 
S23. Uuder Arc. G2, general courts-martial 
may takc cognizance of all crimes not capital 
committed by au otficer or soldier in thc tcr- 
ritory within which he is serving; this is 
concurront with civil courts; if the former 
first obtains jurisdiction, its judgmeut can be 
disregarded by the civil courts only for rea- 
sons afifecting its jurisdiction; Grafton v. 
United States, 20G U. S. 333, 27 Sup. Ct. 749, 
51 L. Ed. 10S4. 

If the offcnce is a crime against society. 
the punishment provided by law may be im- 
posed and also a dislionorablc discharge; In 
re Mason, 105 U. S. G9G, 26 L. Ed. 1213. 

Acquittal by a court-martial does not bar a 
prosecution by the civil authorities; In re 
Fair, 100 Fed. 149. Aequittal iu a state 
court on a charge of murder does not bar a 
trial by court-martial for “conduct to thc 
prejudiee of good order and military discip- 
liiic,” though bascd ou thc same act; In re 
Stubbs. 133 Fed. 1012. 

The President, by virtue of his olficc as 
Commander-in-Chlcf, may appoint a gencral 
court-martial; Swaim v. U. S.. 1G3 U. S. 553. 
17 Sup. Ct. 44S, 41 I,. Ed. S23. 

The prcsiding ofiiccr has no command ove T ' 
the other members; tliey are all on an equal- 
ity; Dig. J. Adv. Gcn. 609. 

No ofiicer shall, when it can be avoided, be 
tried by officers Infcrior to him in rank. 79th 
Art Whether it “can be avoided” is for the 
decision of the convcning oflicer; Swaim v. 
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U. S., 105 U. S. 553, 17 Sup. Ct. 44S, 41 L. Ed. 
S23. 

Consent does not give jurisdiction to a 
court of rcgular officers to try ollicers or 
soldicrs of otlaer forces; McClaughry v. 
Deining, 1SG U. S. 40, 22 Sup. Ct. 7SG, 4G L. 
Ed. 1049. 

Retired army officers are subjcct to trial 
by court-martial; Murphy v. U. S., 38 Ct. 
01. 511 ; Closson v. U. S., 7 App. D. C. 4G0; 
so is a minor wlio has enlisted without cou- 
sent of his parents or gtiardians and has de- 
serted; Solomon v. Daveuport, 87 Fed. 31S, 
30 C. C. A. 6G4. When jurisdiction has at- 
tached, an enlistcd man may be tried and 
sentenced after his enlistment lias expired; 
Barrett v. Hopldns, 7 Fed. 312; and his sen- 
tence carried out; Coleman v. Tennessee, 97 
U. S. 509, 24 L. Ed. 111S; so of an officer 
after he has ceased to be such; Carter v. 
McClaughry, 183 U. S. 365, 22 Sup. Ct. 181, 
46 L. Ed. 236. 

Courts-martial should in general follow the 
rules of evidence of the civil courts and es- 
pecially of the United States criminai 
courts; Davis, Mil. L. 251; Town of Le- 
banon v. Heath, 47 N. H, 359; 2 Op. A.- 
G. 343. Perhaps more latitude is allowed; 
Davis, Mil. L. 251.' In England (Act of 1SS1) 
the ordinary rules of evidence must be ap- 
plied. The accused is not'entitled to counsel 
but the privilege is usually granted; Davis, 
Mil. L. 3S. 

Where a prisoner on trial for a trivial of- 
fence is absent for a day, it does not vitiate 
the proceedings; Weirman v. U. S., 36 Ct. Cl. 
236. Where the ofltence is one punishable by 
the civil authorities, a court-martial may in- 
flict the same punishment and add a dishon- 
orable discharge; Ex parte Mason, 105 U. S. 
696, 26 L. Ed. 1213, cited in Carter v. Mc- 
Claughry, 1S3 U. S. 3S2, 22 Sup. Ct. 181, 46 
L. Ed. 236. 

A death sentence rcquires the concurrence 
of two-thirds of the members; Art. 96. 

Naval Coubts-Martial. — Summary courts - 
martial (R. S. § 1624, Act of March 2, 18S5) 
may be ordered upon petty officers and per- 
sons of inferior ratings, by the commander 
of any vessel, or by the commandant of any 
navy-yard, naval station or marine barracks, 
for the trial of offences which such officer 
may deem deserving of greater punishment 
than such officer is authorized to inflict, but 
not suffic-ient to require trial by general 
court-martial. They consist of 3 officers not 
below the rank of ensign, as members, and 
a recorder. 

The punishments which they can inflict are 
specified in the act. No sentence shall be 
carried into execution until the proceedings 
have been approved by the convening officer 
and by the commander-in-cliief, or, in his 
absence, by the senior officer present, and, if 
lt involves loss of pay, until approved by 
the Secretary of the Navy. The convening 
officer may remit in part or altogether, but 


not commute, the sentence. Any puniskment 
wliich a summary court-martial may inflict 
may also be inflicted by a gcneral court-mar- 
tial. 

No oüicer sliall be dismissed from the serv- 
ice except by order of the Presideut or by 
sentence of a general court-martial, or, in 
time of peace, except in pursuance of a seu- 
tence of a general court-martial or in miti- 
gation thereof. 

A gcneral court-martial shall consist of not 
more than 13 nor less than 5 commissioned 
officers, and as many officers, not exceeding 
13, as can be convened without injury to the 
service (which is for thc convening oüicer to 
decide); Bishop v. U. S., 197 U. S. 334, 25 
Sup. Ct. 440, 49 L. Ed. 7S0; but in no case, 
whcre it can be avoided witkout injury to 
the service, sliall more than one-half, cxclu- 
sive of the President, be junior to thc of- 
ficer to be tried. 

When proceedings have been commenced, 
they shall not be suspended or delayed on 
account of the absence of any of the mem- 
bers, provided five or more are assembled. 
But where a member is absent for legal 
cause, the witnesses examined during his ab- 
sence must be recalled and their testimony 
read to him and acknowledged by them to be 
correct, and they must be subject to suck 
further examination as he may require. 
Without compliance with this rule and an 
entry thereon on the record, such member 
shall not sit again in that case. 

Two-thirds must concur in a death sen- 
tence. All other sentences may be dctermin- 
ed by a majority. 

A convening officer may order a court-mar- 
tial to rec-onsider its proceedings and sen- 
tence before it has dissolved ; In re Rced, 100 
U. S. 13, 25 L. Ed. 53S; where it has bcen 
adjourned by the Secretary of the Navy till 
furtker orders, he may reconvene it to re- 
consider the proceedings; Smith v. Whitney, 
116 U. S. 167, 6 Sup. Gt. 570, 29 L. Ed. 601. 

Where the sentence of an officer is dis- 
missal from the navy (in tirne of peace) it 
is subject to the President’s confirmation, dis- 
approval or order. His action thereon is ju- 
dicial; Bishop v. U. S., 197 U. S. 334, 25 Sup. 
Ct. 440, 49 L. Ed. 7S0. 

Deck Courts (Act of February 16, 1909) are 
courts for the trial of enlisted men in the 
Navy and Marine Corps for minor offences 
formerly triable by summary court-martial 
and may be ordered by the commanding of- 
ficer of a naval vessel, by the commandant 
of a navy-yard or station, by a commanding 
officer of marines or by a higher naval au- 
thority. They consist of one commissioned 
officer only, who skall hear and determine 
cases and impose punishment, but not dis- 
ckarge from the service or impose confine- 
ment or forfeiture of pay for longer than 20 
days. The officer within whose command 
the court sits may ‘Temit or mitigate, but 
not commute, any sentence; no sentence 
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shall be carried into eCCect until it shall have 
been so approved or mitigated, and such of- 
ficer shall have power to remit any punish- 
ment.” No person wlio objects thereto shall 
be tried before a deck court; in case of ob- 
jection, trial shall be by summary, or by gen- 
eral, court-martial, as may be appropriate. 

The Secretary of the Navy may set aside 
the proceedings or remit or mitigate tlie sen- 
tence imposed by any court-martial. 

General courts-martial may be convcned 
by the President, the Secretary of the Navy, 
by the commandcr-in-chief of a fleet, or squad- 
ron, and by the commanding ofiicer of any 
naval station beyond tlic continental limits 
of the United States. 

The use of irons as a form of puuishment 
in the Navy is abolished, e.xcept for the pur- 
pose of safe custody, or when part of a sen- 
tence as imposcd by a general court-martial. 
Act of May 11, 100S. 

A geueral court-martial or court of in- 
quiry of the Navy may issue lilce process to 
witnesses which United States courts of crim- 
iual jurisdiction within the state, etc., where 
the court is ordered to sit, may lawfuily is- 
sue. Any person duly subprenaed as a wit- 
ness, who wilfully neglects or refuses to ap- 
pear or qualify or to testify or to prodnee 
documentary evideuce, is guilty of a misde- 
meanor, excepting persons residlng beyond 
the state, etc., where the court is heid. No 
wituess can be compelled to incriminate liim- 
self. Depositions may be takeu in certain 
cases. 

The sentences of snmmary courts-martial 
may be carried into effect upon the approval 
of the senior oflicer present, and those of 
deck courts upon the approval of the conven- 
ing authority or his successor in oüice. Act 
of February 1G, 1009. 

The ordinary rules of evidence are applied 
as far as justice requires and are to be de- 
parted from in cases of uecessity created by 
the nature of the service, the constitution of 
the court, and its course of procedure. The 
accused is entitled to counsel, but he may 
only address the court by permission, and 
only in case a stenographer is employcd. 

No federal tribunal has jurisdictiou over a 
naval court-martial nor can it interfere in 
the performance of its duties; Wales v. Whit- 
ney, 114 U. S. 5G4, 5 Sup. Ct. 1050, 29 L. Ed. 
277; Swaiin v. U. S., 1G5 U. S. 553, 17 Sup. 
Ct. 44S, 41 L. Ed. S23. 

Consult Benet; De Hart, and also Adyc; 
Defalon ; llough; J. Kennedy; V. Kennedy; 
M’Arthur; Macnaghten ; Macomb; Siminous; 
Tytler; Diulley; Da\4s, Courts-Martial; 
Brickhimcr; Ives; Merrill; Winthrop, Mil. 
Law; Opinions J. Adv. Gen. passim; Kegula- 
tions for thc Govt of tlie Navy (1909); Court 

OF INQUIRY. 

C0URT 0 F NISI PRIUS. A court of orig- 
inal civil jurisdiction in the city and county 
of Philadelphia, heid by one of the judges 


of the suprerae court of the state. Abolished 
bv the coustitution of 1S74. See Nisi Prius; 
CoURTS OF ASSIZE A.ND NlSI PRIUS. 

COURT 0 F THE 0FFICIAL PRINCIPAL. 

See Court of tiie Arciies. 

C0URT 0 F 0RDINARY. A court which 
bas jurisdiction of the probate of wllls and 
the regulation of the management of dece- 
deuts’ estates. 

Sueh a court exists in Georgia (Code 1SS2, 

§ 31S), and formcrly existed in New Jcrsey, 
South Carolina, and Texas, but has boeu re- 
placed by othcr courts. See 2 Kent 409; 
Ordinary. 

C0URT 0 F 0RPHANS. The court of the 
lord mayor and aldermen of London, which 
had the care of those orphans whose parents 
died in London and were free of the citv. 

By tlie custom of London this court was 
entitled to the posscssion of the person, 
lands, and chattels of every infant whose 
parent was free of the city at the time of 
his death and who died in the city. The ex- 
ecutor or administrator of sucli deceased 
parent was obliged to exhibit inventories of 
the estate of the deccased, and give security 
to the cliamberlain for the orphan’s part or 
sliare. It is now said to be fallen Into dis- 
use. 2 Stcph. Com. 313 ; Pull. Cust. Loud. 
19G, Orphans ’ Court. 

C0URT 0F 0YER AND TERMINER. The 

name of courts of criminal jurisdiction in 
several of the states, as in Delaware and 
Pennsylvauia. They were abolished In New 
York and New Jersey in 1895. In Penusyl- 
vania they are lield at the same time with 
the court of quarter sessions, as a general 
rule, and by the saine judges. Iu Delaware 
they are specially called by a precept from 
the judges when there are capital felonies 
to be tried, and cousist of the chief justice 
and tlirce associate judges. 

C0URTS 0 F 0YER AND TERMINER 
AND GENERAL GA0L DELIVERY. In 

English Law. Tribunals for the examina- 
tion and trial of criminals. 

Tliey are held before commissioners se- 
Iected by the Iligh Court, among whom are 
usually two justices of tliat court. 

Under the coinuiissiou of oycr and tcrmi - 
ncr the justices try indictments previously 
found at the same assizes for treasou, fel- 
ony, or misdemcanors. Under tlie couunis- 
sion of gcncral gaol dclivcry they may try 
and deliver every prisouer who Is In gaol 
when the judges arrive at the circuit town, 
whenever or before whomsoever liulicted or 
for whatsoever crime committed. These coin- 
missioiiers are joined with those of assize 
and nisi prius aud the commission o/ the 
pcacc. 3 Steph. Com. 352. See Courts of 
Assize and Nisi Priüs. 

In American Law. Courts of crlminal ju- 
risdiction in some states. Sce Court of Or- 

ER AND TERMINER. 
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COURT 0 F THE PALACE. See Court of 
thu Steward and the Marshal. 

COURT 0 F PASSAGE. A eourt, still ex- 
isting, in Liverpool, having civil jurisdietion. 
lt is an inferior court of recoi'd. 

COURT 0 F PECULIARS. Ecclesiasücal 
courts which grew up in England and grad- 
ually displaced the jurisdiction of the ordi- 
nary diocesan court. There are peculiars of 
various descriptions in most dioceses, and 
in some they are very numerous: Royal, 
archiepiscopal, episcopal, deaconal, subdea- 
conal, prebendal, rectorial and vicarial. 
Some of them were wholly exempt from epis- 
copal, and even arcliiepiscopal control. There 
was an appeal formerly to the Pope; in later 
days to the High Court of Delegates. Most 
of them have been abolished by legislation. 
1 Holdsworth, Hist. Engl. Law 352. 

COURTS 0 F PETTY SESSIONS. See 

COURTS OF ENGLAND. 

COURT 0 F PIE POWDER, PY-POW- 
DER, PIPOWDER, PIE POUDRE, or PIED- 
POUDRE (Fr. pied , foot, and poudrc, dust 
or pied puldreaux [old French] pedler). A 
court of special jurisdiction in every fair or 
market, said to have been so called because 
the several disputes which arose were ad- 
judged with a dispatch tliat suited the con- 
venience of transitory suitors,—the men with 
“dusty feet” 

The word pie powder, spelled also piedpoudre and 
pypowder, has been considerd as signifying dusty 
feet, pointing to the general condition o£ the feet 
of the suitors therein; Cowell; Blount; or as in- 
dicating the rapidity with which justice is adminis- 
tered, as rapidly as dust can fall from the foot; Co. 
4th Inst. 472; or pedler’s feet, as being the court of 
such chapmen or petty traders as resorted to fairs. 
It was not confined to fairs or markets, but might 
exist, by custom, in cities, boroughs, or vills for the 
collection of debts and the like; Cro. Jac. 313; Cro. 
Car. 46; 2 Salk. /604. Coke calls them “Courts Pe- 
poudrous.” 4 Inst. 272. It was an important court 
in his time. It was held before the steward of him 
who was entitled to the tolls from the market. 

In an enumeration of common-law insti- 
tutions which he claims were derived from 
the Roman law, Mr. Semmes claims that 
these courts owe both their origin and their 
name to the Roman law, “as will be seen 
by referring to the eode 1. 3, tit. 3, De Pe - 
daneis Judicibus.” Address, Am. Bar. Assn. 
Rep. 1SS6, p. 197. 

The civil jurisdiction extended to all mat- 
ters of contract arising within the precinct 
of the fair or rnarket during the continuance 
of the particular fair or market at which the 
court was held, the plaintift being obliged 
to make oath as to the tirne and place. The 
cases were mostly trade disputes, and accord- 
ingly the decisions were law made by mer- 
chants, and a good deal of interest attached 
to them as decisions by juries of experts; 1 
Social England 464. Disputes only could be 
determined which arose in the fair and in 
fair time; Inderwick, King’s Peace 105. 

The ci'iminal jurisdiction embraced all of- 


fences committed „at the particular fair or 
market at which the court was held. Ap ap- 
peal lay to the courts at Westminster. See 
Barrington, Stat. 337; 3 Bla. Com. 32; 3 
Steph. Com. 317, n.; Skene, de verb. sig. 
Pede pulverosns; Bracton 334; 22 L. Q. R. 
244; 1 Holdsw. Tlist. E. L. 309. 

The eourt of pie poudre is mentioned in 
Odgers, C. L. 1021, as being an inferior court 
not of record, now in existence. 

COURT 0 F POLICIES OF INSURANCE. 

A court of special jurisdiction which took 
cognizance of cases involving claims made by 
those insured upon policies in the city of 
London. 

It was organized by a commission issued 
yearly by the lord chancellor, by virtue of 
43 Eliz. c. 12, and 13 & 14 Car. II. c. 23, to 
the judge of the admiralty, the recorder of 
London, two doctors of the civil law, two 
common-law lawyers, and eight merchants, 
empowering any three of them (one being a 
civilian or barrister) to determine in a sum- 
mary way all causes concerning policies in 
the city of Loudon. The jurisdiction was 
confined to actions brought by assured per- 
sons upon policies of insurance on mer- 
chandise; and an appeal lay by way of a 
bill to the court of chancery. The court has 
been long disused, and was formally abol- 
ished by stat. 26 & 27 Vict c. 125. 3 Bli. 
Com. 74; 3 Steph. Com. 317, n.; Crabb, 
Ilist. Eng. Law 503. 

C0URT PRER0GATIVE. See Preroga- 

TIVE COURT. t 

C0URT 0 F PROBATE. In American Law. 

A court which has jurisdiction of the pro- 
bate of wills and the regulation of the man- 
agement and settlement of decedents’ estates, 
as well as a more or less extensive control 
of the estates of minors and other persons who 
are under the especial protection of the law. 
In some states, this court has also a limited 
jurisdiction in civil and criminal actions. 
For the states in which such courts exist, 
and the limits of their jurisdiction, see the 
articles on the various states. 

In English Law. A court in England, es- 
tablished under the Probate Act of 1S57, hav- 
ing exclusive jurisdiction of testamentary 
causes or proceedings relating to the validity 
of wills and the succession to the property 
of intestates. 2 Steph. Com. 192; 3 id. 346. 
This court is now merged in the Iligh Court 
of Justice under the Judicature Aet of 1873. 
See Courts of England. 

COURT 0 F PYP0WDER. See Court of 
P lE-POWDER. 

C0URT 0 F QUARTER SESSI0NS. See 

COURTS OF ENGLAND. 

C0URT 0 F QUARTER SESSIONS OF 
THE PEACE. A court of criminal jurisdic- 
tion in the state of Pennsylvania. There is 
one such court in each eounty o£ the state. 
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Its sessions are, in general, held at the same 
time and by tbe same judgcs as the court o/ 
oycr and terminer and ycneral gaol dclivery. 

COURT 0 F QUEEN’S BENCH. See 

COURT OF KlNG’S ReNCII. 

COURT 0 F RECORD. A judicial organlz- 
ed trihunal having attributes and exercising 
functions indcpendentiy of the person of the 
inagistrate designated generally to hold it, 
and procceding according to the course of the 
common law. Ex parte Gladhill, 8 Metc. 
(Mass.) 171, per Shaw, C. J. 

A court where the acts and proceedings 
are enrolled in parchment for a perpetual 
memorial and testimony. 3 Bla. Com. 24. 

A court which has jurisdiction to fine and 
imprison, or one haviug jurisdiction of civil 
causes above forty shillings, and proceeding 
according to the course of tlie comrnon law. 
Woodman v. Somerset Couuty, 3T Me. 29, 
Ali courts are either of record or not o/ rccord. 
The possession of the right to flne and imprison for 
contcmpt w.'is formerly consldered as furnishing 
decisive evldence that a court was a court of rec- 
ord; Co. Litt. 117 h, 2G0 a; 1 Salk. 144; 12 Mod. 

C.SS ; 2 Wms. Saund. iOlo; Vlner, Abr. Courtsj and 
it is said that the erection of a new tribunal with 
this power renders it by that very fact a court of 
record ; 1 Salk. 200 ; 12 Mod. 3S8; 1 Woodd. Lect. 
9S ; 3 Bla. Com. 24 , 25 ; but every court of record 

does not possess this powcr; 1 Sid. 145; 3 Sharsw. 
Bla. Com. 25, n. The mere fact that a permanent 
record is kept does not, in modern law, stamp the 
character of the court; since many courts, as pro- 
bate courts and others of iimited or special jurisdic- 
tion, are obiiged to kecp records and yet are heid to 
be courts not of record. Sec Smith v. Rice, 11 Mass. 
610; Smith v. Morrison, 22 Pick. (Mass.) 430; 
Scott v. Rushman, 1 Cow. (N. Y.) 212; Thomas v. 
Robinson, 3 Wend. (N. Y.) 2GS; Snyder v. Wise, 10 
Pa. 158; Silver Lake Bank v. Harding, 6 Ohio, 545 ; 
Bancroft v. Stanton, 7 Ala. 351; Ellis v. White, 25 
Ala. 540. The definition first given above is taken 
from the opinion of Shaw, C. J., in Ex parte Glad- 
hili, 8 Metc. (Mass.) 171, with an additional eiement 
not required in that case for purposes of distinction, 
and is believed to contain ali the distinctive quaii- 
ties which can be said to belong to ali courts tech- 
nically of record at modern law. To be a court of 
rccord, a court must have a clerk and a scal ; Lewis 
Co. v. Adamslci, 131 Wis. 311, 111 N. W. 495. As to 
what are courts of record and courts not of record 
!n England, see 2 Odgers, C. L. 1021. 

Courts may be at the same time of record 
for some purposes and not of record for 
others; Wheaton v. Fellows, 23 Wend. (N. 
Y.) 370; Eester v. Redtnond, 0 Ilill (N. Y.) 
590; Ex parte Gladhill, S Metc. (Mass.) 10S. 

Courts of record have an inherent power, 
indepeudently of statntcs, to make rules for 
the transaction of business; but such rules 
must not contravene the law of the land; 
l^ullerton v. Bank, 1 Pet. (U. S.) G04, 7 E. 
Ed. 2S0; Boas v. Nagle, 3 S. & R. (Pa.) 253; 
Snyder v. Bauchman, 8 S. & R. (I’a.) 330; 
Rislier v. Thomas, 2 Mo. 98. They can be 
deprived of tlieir jurisdiction by express 
terms of deuial only; Ivline v. Wood, 9 S. 
& R. (Pa.) 29S; 2 Burr. 1042; 1 W. Bla. 285. 
Actions upou the judgments of such courts 
may, under the statutes of limitations of 
some of the states of the United States, be 


brought after the lapse of the period of limi- 
tation for actions on slmple contracts; and 
this provision has givcn rise to several d**- 
tcrminations of what are and wliat are not 
courts of record. See Smith v. Morrison, 22 
Pick. (Mass.) 430; Mowry v. Uieesnian, 0 
Gray (Mass.) 515; Lester v. Redmoml, G Ilill 
(N. Y.) 590; Scott v. Ruslnnan, 1 ('ow. (N. 
Y.) 212; Ellis v. White, 25 Ala. 540; Wood- 
man v. Somerset County, 37 Me. 29. 

Under the naturalization aet of the United 
States, “every court of record in a state 
having eonnnon-law jurisdiction and a seal 
and a clerk or prothonotary” lias eertain 
specified powers. As to what the require- 
ments are to constitute a court of record ui - 
dcr this act, sce Carter v. Gregory, S Pick. 
(Mass.) IGS; Wheaton v. Fellows, 23 Wcnd. 
(N. Y.) 375. 

A writ of error lies to eorrec-t erroncous 
proceedings in a court of record; 3 Bla. Com. 
407; Gay v. Richardson, IS Pick. (Mass. > 
*±17 ; but will not lie unless the court be one, 
tochnically, of rccord ; Smitli v. Rice, 11 
Mass. 510. See Writ of Error. 

C0URT 0 F REFEREES. See Referees, 
Court OF ; Locus Standi. 

C0URT 0 F REGARD. See Regaed. 

C0URT 0 F REQUESTS (called otherwlse 
court of consciencc ) . A court of cquity for 
poor suitors, or for the king’s scrvants privi- 
leged to sue there. The first rccord of a 
case is in S Ilenry VIII. Originally a stand- 
ing committee of the Council, its mcml><*rs 
being the same as those of the Star Cham- 
her. Later it became a separate eourt arnl 
its regular judges were styled Masters of 
Request. It was virtually abolishcd hy Act 
of 1040; 1 Holdsw. II. E. L. 20S. Sce 3 
Stcph. Com. 449; Bac. Ahridg. ; Select Cascs 
in the Court of Requests (Selden Society. 
Puhl. vol. 12). 

In the 17th and lSth eentiiries Courts of 
Request were established In different parts of 
Englaud for the colleetion of small dehis; 
by 1S00, fifty-four sueli courts liad been erc- 
ated by fifty-four acts of Parliament. 

C0URT R0LLS. The roils of a manor 
eourt. In tbe RUb century lamlowners were 
beginning to eatalogue their possessions and 
enrol tlie proeeedings of their courts. Th<* 
court rolls show that there was a large body 
of law systematically and rcgularly adinin- 
istcred in these local Courts ; 2 Iloldsw. 
Ilist. E. L. 272. See Copyiiold; Roll. 

COURTS 0 F SC0TLAND. The Court of 
Scssion consists of the lnncr IIousc. and thc 
Outer Ilouse. Tlie former has two divisions; 
the Lord President and thrce judges eonsti- 
tute the first division; the Lord Justiee 
Clerk and three judges eonstitute the secoud 
division. Iu the Outer Ilouse are llve perma- 
nent Lords Ordinary, attached equally to 
hoth divlslons of the court. 
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Court of Justiciary is a court of general 
criminal and limited civil jurisdiction. 

It consists of the Lord Justice General, tlie 
Lord Justice Clerk, and all the mcmbers 
of the court of session. The kingdom is 
divided into three circuits, in each of which 
two sessions, of not less than three days 
each, are to be held annually. A term may 
be held by any two of the justices, or by the 
Lord Justice General alone, or in Glasgow, 
by a simple justice; except in Edinburgh, 
where three justiees constitutc a quorum, 
and four generally sit in important cascs. 

Its criminal jurisdiction extends to all 
crimes committed in any part of the king- 
dom; and it has the power of revicwing the 
sentcnces of all inferior criminal courts, xm- 
less excluded by statute. Alison, Pr. 25. 

Its eivil jurisdiction on circuits is appel- 
late and final in cases involving not more 
than twelve pounds sterling. 

COURT 0 F SESSIONS. A court of crim- 
inal jurisdiction existing in some of the 
states. 

COURT 0 F SHERIFF’S TOURN. See 

Sheriff’s Tourn. 

COURT 0 F STANNARIES. See Stan- 

NARY COURTS. 

COURTS 0 F THE STAPLE. See Stat- 

UTE STAPLE. 

COURT 0 F STAR CHAMBER. A court 
which was formerly hcld by members of the 
King’s Council, together with two judges of 
the courts of common law. 

The name star chamber is of uncertain origin. It 
has been thought to he from the Saxon steoran, to 
govern, alluding to the jurisdiction of the court over 
the crime of cosenage; and has been thought to 
have been given because the hall in which the court 
was held was full of windows, Lambard, Eiren. 148; 
or, according to Blackstone, because the contracts 
and obligations of the Jews (called Starra , which 
were enrolled in three places, one of which was 
the exchequer at Westminster) were originally kept 
there; 4 Bla. Com. 266, n. The room so used came 
to be appropriated to the Couneil. The derivation 
of Blackstone receives confirmation from the fact 
that this location (the exchequer) is assigned to the 
star chamber the first time it is mentioned. The 
word star acquired at some time the recognized 
signification of inventory or schedule. Stat. Acad. 
Cont. 32; 4 Sharsw. Bla. Com. 266, n ; Coke (4 Inst. 
66). Sir Thomas Smith (3 Comm. c. 4), and Cam- 
den (Britannia 130), derive the name from the fact 
that the roof of the room where the Council sat, was 
ornamented with stars. “Sterred Chambre’’ is first 
refered to in 134S ; 1 Holdsw. Hist. E. L. 272. 

In 1487 an act relating to tbe King’s Coun- 
cil provided that tbe Cbancellor and Treas- 
urer of England, tbe ICeeper of tlie Privy 
Seal, or two of tbem, a bishop and a tem- 
poral lord of tbe Council, tbe two chief jus- 
tices, or two other justices in tbeir absence, 
sbould bave jurisdiction over certain “mis- 
doers.” According to Coke and Bacon tbis 
act merely confirmed tbe jurisdiction of the 
Council and vested it in a committee. Tbis 
committee became an ordinary court towards 
tbe end of tbe 16th century, tbougb closely 


connected with tbe Council. It was officially 
styled “Tbc Lords of tbc Council sitting in 
tbe Star Chamber.” Thc jurisdiction relat- 
cd to matters in some way concerning tbc 
state sucb as piracy, prize, salvage, disputes 
arising in tbe course of trade; punisbing 
libels, conspiracy and false accusations, riots, 
fraud, forgcry, and enforcing tbe laws 
against recreants. In private disputes, it 
was open to all. It protected the weak from 
tbe oppression of great offenders. If tbe 
poor werc oppressed tbey sought relief in 
tbe Star Cliamber. Palgrave (Council 104) 
says that it “becarne indispensable for the 
preservation of tbe rigbts and liberties of 
tbe people.” 

Tbe court became unpopular and its pro- 
ceedings in political cascs beeame tyrannical 
before 1640. In that year it was abolisbed 
by Parliament, togetlier witb tbe Council of 
Wales, tbe Council of tbe Nortb, tbe juris- 
diction of tbe Star Chamber exercised by 
the Court of tbe Duchy of Lancaster, and 
the Court of Excbequer of tbe County Pala- 
tine of Cbester. Tbe act provided tbat nei- 
tbcr tbe King nor bis Privy Council have, or 
should liave, jurisdiction by English bill, 
petition etc. over tbe lands and cbattels of 
subjects, but tbat tbe same ought to be de- 
termined in tbe ordinary courts of justice 
and by tbe ordinary course of law. See 
Grand Remonstrance. 

As tbe act referred only to Englisb bills 
or petitions, it did not affect tbe appellate 
jurisdic-tion of tbe Council over places out- 
side tbe English law. To tbis is largely due 
tbe present Judicial Committee of the Privy 
Council, wbicb title see. See 1* Holdsw. Hist. 
E. L. 271; Encycl. Brit., art. Star Chaml)er; 
Palgrave, Council; Scofield; Hudson, Star 
Cbamber; 12 Am. B. Rev. 21; Courts of 
England; Privy Council. 

COURT 0 F THE STEWARD AND THE 
MARSHAL. A court wbicb liad cognizance of 
cases wliicb arose witbin tbe Verge i. e. 
witbin 12 miles of the place wbere tbe king 
was actually residing. Its judges bad ju- 
risdietion as deputies of tbc Lord Chief Jus- 
tice; wben be was present, their general au- 
tbority ceased. Wben, in 28 Edw. I., tbe 
Iving’s Bench was ordered to follow the 
king, tbeir general jurisdiction practically 
ceased, tbougb tliey sometimes tried cases in 
vacation under a special commission of oyer 
and terminer. 

As judges of tbe Court of the Marsliaisea. 
tlie Steward and tbe Marsbal bad jurisdic- 
tion in debt and covenant (if botb parties 
were of tbe King's bousebold), and in tres- 
pass vi et armis (if one was) ; and it was 
limited to the Verge (10 Co. Rep. 71). As 
it was obliged to follow tbe king it was an 
extremely inconvenient court to use. 

It is probable tbat the fiction by wbicb 
the King’s Bench ultimately acquired con- 
current jurisdiction witb tbe Common Pleas 
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sprang froin its early conncction with this 
court. 

Charles I. created a Court of the Palace 
to be held hy the Steward and the Marshal, 
having jurisdiction over all personal actions 
arising within the Verge of Whiteliall, hut 
cases begun tliere, if of iuiportanee, were 
usually removed to the King’s Bench r 
Connnon I'leas; 1 Iloldsw. IHst. E. L. SO. 
The Palace Court was aholished hy 12 & 13 
Vict. c. 101. 3 Steph, Com. 317. 

COURT 0 F SWANIMOTE or SWEIN- 
MOTE (spolled, also, Swainmotc , Sicain-tjc - 
motc; Saxon, sxcang, an attendant, a free- 
holder, and motc or gcmotc , a meeting). 

In English Law. One of the forest courts, 
now ohsolete, hehl before thc verderers, as 
judges, hy the steward, thrice in every year, 
—thc sweins or freeholders within thc forcst 
composing the jury. 

This court had jurisdiction to inquirc into 
grievances and opiiressions committed hy the 
oflicers of the forest, and also to receive and 
try presentments certilied from tlie court of 
attachmcnts, certifying the causc, in turn, 
under tlie seals of the jury, in case of con- 
vietion, to the court of justice seat for the 
rendition of judgment. Cowell; 3 Bla. Com. 
71, 72; 3 Steph. Com. 317, n. See Indcrwick, 
Kiug’s Peace 150; Forest Laws. 

COURTS 0 F SURVEY. These are courts 
held in England and Wales under the Mer- 
ehants’ Shipping Act of 1S94. The Wreck 
Commissioner is judge of every such court 
in the United Kingdoin. Therc are a large 
number of associate judges in various cir- 
cuits in England and Wales. 

COURTS 0 F THE TWO U N I V E RSITI ES. 

I n English Law. See Chanêellor’s Courts 
OF TIIE Two Universities. 

COURTS 0 F THE UNITED STATES. 

See United States Courts. 

COURT 0 F VICAR GENERAL. A court 
of the Archbisliop of Canterhury, in which 
the bishops of the province are confirmed. 
1 Holdsw. Ilist. E. L. 372. 

COURT 0 F WARDS AND LIVERIES. A 
court of record in England, whicli had the 
supervision and regulatiou of inquirics cou- 
cerning the jirolits which arose to the crowu 
from the fruits of tenure, and to grant to 
heirs the delivery of their lamls from the 
possession of their guardians. 

Tbe Court of the King's Wards was institutcd by 
stat. 32 Ilcn. VIII. c. 4G. to take the placc of tbc 
ancient inquisitio j)ost viortem, and the jurlsdiction 
of tbe restoration of Iands to hcirs on their becom- 
ing of age (livcry) was added by statute 33 Hen. 
VIII. c. 22, wbeu it became tbc Court of Wards 
and Liverics. It was abolishcd ln 1GG0. 

The jurisdiction exteuded to the superin- 
teudence of lunatics aud idiots in the king’s 
custody, grauting liceuses to the king's wid- 
ows to marry, and imposing fines for marry- 
ing without license; 4 Bceve, IILst. E. L. 259; 


Crabb, Ilist. E. L. ; 1 Stei)h. Com. 1S3; 
4 id, 40; 2 Bla. Com. GS ; 3 tJ. 25S. 

C0URTESY % See Curtesv. 

COUSIN. The sou or daughter of tlie 
hrother or sister of one’s fatlier or muther. 

The issue, respeetively, uf two hrothers 
or two sisters, or of a hrotlier and a sister. 

Those wlio descend from tlie hrothor or 
sister of the father of the pcrson spoken of 
are called paternal cousins; maternal cuus- 
ins are those who are deseemled from the 
hrothers or sisters of the mother. See 2 
Brown, Cli. 125; 1 Sim. & S. 301; 9 Slm. 3SG, 
457. Tlie word is still applied iu Devonshire 
to a ncphew. 1 Ves. Jr. 73. 

COUSINAGE. See Cosinage. 

COUTHUTLAUGH. Ile that willingly rc- 
ceives an outlaw and cherishes or concenls 
liim. Iu ancient timcs he was suhject to the 
same punisluneut as thc outlaw. Blount. 

COUTUM (Fr.). Custoin; duty; toll. 1 
Bla. Com. 314. 

COUTUMIER ( Fr.) . See Guand Coutu- 

MIER. 

COVENABLE (L. Fr.). Couveuient; suit- 
able. Anciently writteu convmabtc. 

COVENANT (Lat. convcnirc , to come to- 
gether; convcntio, a eoming togcther. It is 
equivalent to the factuni convcntum of the 
civil law). 

In Contracts. An agreement hetween two 
or more persons, entcred into by dced, whoro- 
hy one of the parties promises the perform- 
ance or non-performance of eertain acts, or 
tliat a given state of tliings does or shall, 
or does not or shall not, exist. 

A contract uuder seal; a decd. 

Affinnativc covcnants are tliose in whieh 
the covenantor dcclares that soinething has 
bcen already done, or shall hc doue in tlu* 
futuro. 

Allirmative covcnants do not operate to 
deprive covenantees of rights enjoyed irnlo- 
pendently of the ooveuauts ; Dyor 19 b ; 1 
Lcon. 251. 

Covcnants against incumbnniecs. Se«' 

COVENANT AOAINST lNCÜMRRANCKS. 

Altcniativc covcnants are disjunctive covo- 
nauts. 

Auxiliary covmants aro those which do 
not rolato dirootlv to the principal mattor 
of oontract hotweou the partios, but to sonio- 
thing ooiineotod with it. Thoso tlie scopo of 
wliosc operations is in aid or support of the 
princii»al covenant. lf the principal covc- 
uant is void, the auxiliary is discharged; 
Austr. 25G; I'roc. Chane. 475. 

Cüllatcral covcnants are those whieli are 
entcrcd into in connection witli the grant of 
somcthing, hnt which do not relate immedi- 
atoly to tlic thing granted: as, to pay a 
sum of money in gross, that the lcssor shall 
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distrain for rent on some other land than 
that which is demised, to build a house on 
che land of some third person, or the like. 
Platt, Cov. 69; Shepp. Touchstj 161; 4 Burr. 
2439; 3 Term 393; 2 J. B. Moore 164; 5 B. 
& Ald. 7 ; 2 Wils. 27; 1 Ves. 56. 

Concurrent covcnants are those which are 
to be performed at the same time. When 
one party is ready and offers to perform his 
part, and the other refuses or neglects to 
perform his, he who is ready and offers has 
fulhlled his engagement, and may maintain 
an action for the default of the other, though 
it is not certain that either is obliged to do 
the first act; Platt, Cov. 71; 2 Selw. N. P. 
443; Dougl. 69S; 18 E. D. & Eq. 81; Good- 
win v. Lynn, 4 Wash. C. C. 714, Fed. Cas. 
No. 5,553; Denny v. Kile, 16 Mo. 450. 

Deciaratonj covcnants are those which 
serve to limit or direct uses. 1 Sid. 27; 1 
Hob. 224. 

Dcpcndcnt covenants are those in which 
the obligation to perform one is made to de- 
pend upon the performance of the other. 
Covenants may be so connected that the 
right to insist upon the performance of one 
of tliem depends upon a prior performance 
on the part of the party seeking enforce- 
ment. Platt, Cov. 71; 2 Selw. N. P. 443; 1 
C. B. N. S. 646; Northrup v. Northrup, 6 
Cow. (N. Y.) 296; Cassell v. Cooke, 8 S. & 
R. (Pa.) 268, 11 Am. Dec. 610; Smith v. 
Lewis, 24 Conn. 624, 63 Am. Dec. 180; Low 
v. Marshall, 17 Me. 232; Humphries v. 
Goulding, 3 Ark. 581; Caldwell v. Kirkpat- 
rick, 6 Ala. 60, 41 Am. Dec. 36; Bailey v. 
White, 3 Ala. 330. To ascertain whether 
covenants are dependent or not, the inten- 
tion of the parties is to be sought for and 
regarded, rather than the order or time in 
wliich the acts are to be done, or the struc- 
ture of the instrument, or the arrangement 
of the covenant’, 1 Wms. Saund. 320, n.; 
o B. & P. 223; Goodwin v. Lynn, 4 Wash. 
O. C. 714, Fed. Cas. No. 5,553; McCrelish v. 
Cliurchman, 4 Rawle (Pa.) 26; Grant .v. 
Johnson, 5 N. Y. 247 ; Leveret v. Sherman, 1 
Root (Conn.) 170; Brockenbrough v. Ward’s 
Adm’r, 4 Rand. (Va.) 352. See note to Cut- 
ter v. Powell, 2 Smith Lead. Cas. 22. 

Disjunctive covenants. Those which are 
for the performance of one or more of sev- 
eral things at the election of the covenantor 
or covenantee, as the case may be. Platt, 
Cov. 21; Harmony v. Bingham, 1 Duer (N. 
Y.) 209. 

Executory covenants are those whose per- 
formance is to be future. Shepp. Touchst. 
161. 

Express covenants are those which are 
created by the express words of the parties 
to the deed declaratory of their intention; 
Piatt, Cov. 25. The formal word covenant 
is not indispensably requisite for the crea- 
tion of an express covenant; 5 Q. B. 683; 
8 J. B. Moore 546; Marskall v. Craig, 1 Bibb 
(Ky.) 379, 4 Am. Dec. 647; Hallett v. Wylie, 


3 Johns. (N. Y.) 44, 3 Am.Dec.457; Mitchell 
v. Hazcn, 4 Conn. 508, 10 Am. Dec. 169; 
Kandel v. Canal, 1 Harr. (Del.) 233. The 
words ‘T oblige,” “agree,” 1 Ves. 516; “I 
bind myself,” Hardr. 178; 3 Leon. 119; have 
been keld to be words of covenant, as are the 
words of a bond; 1 Ch. Cas. 194. Any words 
showing the intent of the parties to do or 
not to do a certain thing, raise an express 
covenant; Lovering v. Lovering, 13 N. H. 513. 
But words importing merely an order or di- 
rection that otker persons should pay a sum 
of money, are not a covenant; 6 J. B. Moore 
202 . 

Covenants for further assurance . See 

COVENANT FOR FUETHER ASSURANCE. 

Covenants for quiet enjoyment See Cov- 

ENANT FOR QUIET ENJOyMENT. 

Covenants for title are those covenants in 
a deed conveying land which are inserted 
for the purpose of securing to the grantee 
and covenantee the benefit of the title which 
the grantor and covenantor professes to con- 
vey. 

Those in common use in England are four 
in number —of right to convey , for quiet enr 
joyment, against ineumt)rances, and for fur- 
ther assurance —and are held to run with 
the land; the covenant for seisin has not 
been generally in use in modern conveyanc- 
es in England; Rawle, Cov. § 24. In the 
United States there is, in addition, a cove- 
nant of warranty, which is more commonly 
used than any of the otliers. Wkat are 
“often called ‘full covenants’ are the cove- 
nants for seisin, for right to convey, against 
incumbrances, for quiet enjoyment, some- 
times for further assurance, and, almost al- 
ways, of warranty—this last often taking 
the place of the covenant for quiet enjoy- 
ment;” Rawle, Cov. § 27. The covenants of 
seisin, for right to convey, and against in- 
cumbrances, are generally held to be in prw - 
senti; if broken at all, they are broken as 
soon as made; Rawle, Cov. 318; 4 Kent 471; 
Whitney v. Dinsmore, 6 Cusk. (Mass.) 128; 
3 Washb. R. P. 478; see Mitch. R. P. 448; 
Allen v. Little, 36 Me. 170; and the various 
titles below for a fuller statement of the 
law relative to the different covenants for 
title. 

Implied covenants or covenants in lato are 
those which arise by intendment and con- 
struction of law from the use of certain 
words having a known legal operation in 
the creation of an estate, so that after they 
have had their primary operation in the 
creation of the estate, the law gives them 
a seeondary force, by implying an agreement 
on the part of the grantor to protect and 
preserve the estate so by these words already 
created; 1 C. B. 429; Bacon, Abr. Covenant, 
B; Rawle, Cov. § 270, n. In Co. Litt. 139 1), 
it is said that “of covenants there be two 
kinds: a covenant personal and a covenant 
real; a covenant in deed and a covenant in 
law.” In a conveyance of lands in fee, the 
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words “grant, bargain, and sell,” imply cer- 
tain covenants; see 4 Kent 473; and the 
word “give M implies a covenant of warranty 
during the life of the feoffor; Raymond v. 
Raymond, 10 Cush. (Mass.) 134; Frost v. 
Raymond, 2 Cai. (X. Y.) 193, 2 Am. Dec. 
22S; Crouch v. Fowle, 9 N. II. 222, 32 Am. 
Dec. 330; Young v. Ilargrave’s Adm’r, 7 
Ohio G9, pt. 2; (but this covenant and that 
implied from the word “grant” are abolish- 
ed in England by S & 9 Vict. c. 100, § 14) ; 
and in a lease the use of the words “grant 
and demise;” Co. Litt. 3S4; Barney v. Keith, 
4 Wend. (N. Y.) 502; “grant;” Cro. Eliz. 
214; 1 P. & D. 300; “demise;” 4 Co. SO; 10 
Mod. 102; Crouch v. Fowle, 9 N. II. 222, 32 
Am. Dec. 350; Vernam v. Smith, 15 N. Y. 
327; “demisement;” 1 Show. 79; 1 Salk. 137; 
raise au implied covenant on the part of the 
lessor, as do “yielding and paying;” Board- 
man v. Harrington, 9 Vt 151; on the part 
of the lessee. In regard to the eovenants 
arising to each grantee by implication on 
sale of an estute with conditions, in parcels 
to several grantees, see Brouwer v. Jones, 23 
Barb. (N. Y.) 153. 

Covenants in dced. Express covenants. 

Covcnants in gross. Such as do not run 
with the land. 

Covcnants in laic. Implied covenants. 

Illcgal covcnants are those which are ex- 
pressly or impliedly forbidden by law. Cove- 
nants are absolutely void when entered into 
in violation of the express provisions of stat- 
utes; Ilall v. Mnllin, 5 Ilar. & J. (Md.) 193; 
Seidenbender v. Charles’ Adm’rs, 4 S. & R. 
(Pa.) 159, S Am. Dee. GS2; Weaver v. Wal- 
lace, 9 N. J. L. 252; (see V.oid) ; or if they 
are of an immoral nature; 1 B. & P. 340; 
Winebriuner v. Wcisiger, 3 T. B. Monr. 
(Ivy.) 35; against public policy; Ayer v. 
Ilutchins, 4 Mass. 370, 3 Am. Dec. 232; Ilods- 
don v. Wilkins, 7 Greenl. (Me.) 113, 20 Am. 
Dec. 347; Gulick v. Ward, 10 N. J. L. S7, 1S 
Am. Dec. 3S9; Nichols v. Ruggles, 3 Day 
(Conn.) 145, 3 Am. Dcc. 202; Clippinger v. 
Hepbaugh, 5 W. & S. (Pa.) 315, 40 Am. Dec. 
519; Coweu v. Boyce, 5 How. (Miss.) 7G9; 
Scudder v. Andrews, 2 McLean, 4G4, Fed. 
Cas. No. 12,5G4; Toler v. Armstrong, 4 Wash. 
C. C. 297, Fed. Cas. No. 14,07S; Armstrong v. 
Toler, 11 Wheat. (U. S.) 25S, G L. Ed. 4GS; 
in gencral restraint of trade; Ross v. Sad- 
gheer, 21 Weiul. (N. Y.) 1GG; Pierce v. Wood- 
ward, G Pick. (Mass.) 20G; or fraudulent as 
between the parties; Dnncan v. McCuIlough, 
4 S. & R. (Pa.) 4S3 ; Bauorgee v. Hovey, 5 
Mass. 1G, 4 Am. Dea 17 ; or as to third per- 
sons; Bailey v. Lewis, 3 Day (Conn.) 450; 
Martin v. Mathiot, 14 S. & R. (Pa.) 214, 1G 
Am. Dec. 491; Càse v. Gerrish, 15 Pick. 
(Mass.) 49. 

Indcpcndent covcnants are those the ne- 
cessity of whose performance is determined 
entirely by the requirements of the cove- 
nant itself, without regard to other cove- 


nants between the parties relative to the 
same subject-matter or transactions or series 
of transactions. 

Covenants are generally construed to be 
independent; Platt, Cov. 71; Barruso v. 
Madan, 2 Jobns. (N. Y.) 145; Mill Dam 
Foundery v. Ilovcy, 21 Pick. (Mass.) 43S; 3 
Bingh. N. S. 355; unless thc uudertaking on 
one sjde is in tcrms a condition to the stipu- 
lation of the other, and then ouly consisteut- 
ly with the Intention of the parties; 3 Maulo 
& S. 30S; or unless dependency results from 
tlie nature of the acts to be done, and the or- 
der in whieh they must necòssarily precede 
and follow each other in the progress of per- 
formance; Willes 49G; or unless the non- 
performance on one side goes to the entire 
substance of the contract, and to the whole 
consideration; Grant v. Johnson, 5 N. Y. 247. 
If once Independent, they remain so; Evans 
v. Ilarris, 19 Barb. (N. Y.) 41G. 

Inhcrcnt covenants are those which relate 
directly to the land itself, or matter grant- 
ed. Shepp. Touchst. 1G1. Distiuguished 
from collateral covenants. 

If real, they ruu with the land; Flatt, 
Cov. GG. 

Intransitivc covcnants are those the duty 
of performing which is limited to the cove- 
nantee himself, and does not pass over to 
his representativè. 

Joint covcnants are those by which several 
parties agree to do or perform a tliing to- 
gether, or in which several persons have a 
joint interest as covenantees. Cheesbrough 
v. Agate, 2G Barb. (N. Y.) G03; Calvert v. 
Bradley, 1G IIow. (U. S.) 5S0, 14 L. Ed. 
10GG; Capen v. Barrows, 1 Gray (Mass.) 
37G; Evans v. Sanders, 10 B. Monr. (Ky.) 
291. They may be in the negative; Wing v. 
Cliase, 35 Me. 2G0. 

Xcgative covcnants are those in which the 
party obliges himself not to do or perform 
some act. Courts are unwilling to construe 
a negative covenant a condition precedent, 
inasmuch as it cannot be said to be per- 
formed till a hreach becomes impc>ssible; 2 
Wms. Saund. 15G; 1 Mod. G4; 2 Kebl. G74. 

Ohligatory covcnants are those which are 
binding on the party liimself. 1 Sid. 27; 1 
Kebl. 337. They are distiuguished from 
declaratory covenants. 

Pcrsonal Covcnants. See Persoxal Cove- 

XAXT. 

Principal covcnants. Those which rclate 
directly to the principal matter of the con- 
tract entered iuto between the partles. They 
are disting\iished from auxiliary. 

Rcal covcnants. See Real Covenaxt. 

Covcnants of lights to convcy. See Cove- 

NANT OF RlGIIT TO CONVETi'. 

Covcnants of scisin. See Co\t:nant of 
Seisin. 

Covenants to stand seizcd, ctc. See Cove- 
naXt to Stand Seized to Uses. 

Transitive covcnants are thAie personal 
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covenants the duty of performing which 
passes over to the representatives of the 
covenantor. 

Covenants of icarranty. See Covenant of 
Warranty. 

Covenants are subject to tlie same rulcs as 
other contracts in regard to the qualitica- 
tions of parties , the asscnt required, and the 
nature of the purpose for which the contract 
is entered into. See Parties ; Contracts. 

No peculiar words are necdcd to raise an 
express covenant; Midgett v. Krooks, 34 N. 

C. 14o, 55 Am. Dec. 405; 5 Q. B. GS3; 3 Ex. 
237, per Parke, B.; and by statute in Ala- 
haina, Arkansas, Dclaware, Illinois, Indiana, 
Mississippi, Missouri, Montana, Nevada, New 
Mexico, Pennsylvania, and Texas, the words 
grant. bargain , and sell , in conveyances in 
fee, unless specially restricted, amount to 
covenants tliat the grantor was seized in fee, 
freed from incumbrances done or suffered 
by him, and for quiet enjoyment against his 
acts; 4 Kent 473; Gratz's Lessee v. Ewalt, 

2 Binn. (Pa.) 95; Dickson v. Desire’s Adm'r, 
23 Mo. 151, 6G Am. Dec. 601; Chambers’ 
Adm’r v. Smith’s Adm’r, 23 Mo. 174; Griffin 
v. Beynolds, 17 Ala. 198; Prettyman v. Wil- 
key, 19 111. 235; Davis v. Tarwater, 15 Ark. 
2S9; but do not imply any general warranty 
of title in Alabama, Arkansas, Pennsylvania, 
and North Carolina; 4 Kent 474; Winston v. 
Vaughan, 22 Ark. 72, 7G Am. Dec. 41S; Kick- 
ets v. Dickens, 5 N. C. 343, 4 Am. Dec. 555 ; 
Ptoebuck v. Duprey, 2 Ala. 535. In Iowa, by 
the statute of 1S43, the same rule was au- 
thorized, and upon this it was held that all 
covenauts were express; Brown v. Tomlin- 
son, 2 G. Greene (Ia.) 525; but no such pro- 
visions are to be found in the revised code 
of 1SS4. In Ohio the statute of 1795 was 
alrnost exactly copied from the Pennsylvania 
statute, but was repealed in 1S24 and re- 
enacted in substance, and entirely repealed 
in 1S31, and the latest Revised Statutes 
(1SS4), like those of Iowa, are silent on the 
subject. The Wisconsin statute, providiug 
that no covenant shall be implied, makes au 
exception in the case of the short form of 
conveyance provided by statute, and declares 
that such a deed shall have the effect of a 
conveyance in fee simple to the grantee, his 
heirs and assigns, etc.; Rev. Stat. 1S7S. In 
Tennessee there is no statutory provision as 
to implied covenants, but a statutory short 
form of conveyance was held to authorizc 
the broadest construction of the granting 
words unless their effect was specially lim- 
ited by the instrument itself; Daly v. Willis, 
5 Lea (Tenn.) 100. In California and North 
and South Dakota the same rule substantial- 
ly is prescribed by statute in the first-named 
state, the implied covenants do not run with 
the land; Lawrence v. Montgomery, 37 Cal. 
1S3. In Georgia a covenant of general war- 
ranty is held to include covenants of a right 
to convey, quiet enjoyment, and freedom 
from incumbrances; Burk v. Burk, G4 Ga. 


G32. See generally on this subject, Bawle, 
Cov. § 2SG. 

Describing lands in a deed as boundcd on 
a street of a certain description raises a 
covenant that the street shall be of that de- 
scription; Loring v. Otis, 7 Gray (JNIass.) 
5G3; and that the purchaser shall have the 
use thercof ; Moale v. Mayor, etc., of Balti- 
m ore, 5 Md. 314, G1 Am. Dec. 27G; Green- 
wood v. R. R., 23 N. H. 2G1; which binds sub- 
sequent purchasers from the grantor; Thom- 
as v. Poole, 7 Gray (Mass.) 83. 

In New York it is provided by statute that 
no covenants can be implied in any convey- 
ance of real estate; 4 Kent 4G9; but this 
provision does not extend to leases for years; 
Tone v. Brace, 11 Paige (N. Y.) 5GG; Mack 
v. Patchin, 42 N. Y. 174, 1 Am. Rep. 5.0G. 

The New York statute has been enacted 
in Michigan, Minnesota, Oregon, Wisconsin, 
and Wyoming, and no covenants for title 
seem to be implied in states other than those 
above named. In some cases where the cove- 
nants relate to lands, the rights and liabili- 
ties of the covenantor, or covenantee, or 
both, pass to the assignee of the thing to 
which the covenant relates. In such cases 
the covenant is said to run with the land. If 
rights pass the henefit is said to run; if lia- 
bilities, the burden . Ouly real covenants run 
with the land, and these only when the cove- 
nant has entered into the consideration for 
which the land, or some interest therein to 
which the covenant is annexed, passed be- 
tween the covenantor and the covenantee; 2 
Sugd. Yend. 4GS, 4S4; 2 M. & K. 535; Morse 
v. Aldrich, 19 Pick. (Mass.) 449; Hurd v. 
Curtis, 19 Pick. (Mass.) 4G4; Van Rens- 
selaer v. Bonesteel, 24 Barb. (N. Y.) 3GG; 
Lyon v. Parker, 45 Me. 474; see 1 Washb. R. 
P. 526; and they die with the estate to which 
they are anncxed; Lewis v. Cook, 35 N. O. 
193; but an estoppel to deny passage of title 
is said to be sufficient; Trull v. Eastman, 3 
Metc. (Mass.) 124, 37 Am. Dec. 12G; and tlie 
passage of mere possession, or defeasible 
estate without possession, enables the cove- 
nant to run; Dickson v. Desire’s Adm’r, 23 
Mo. 151, GG Am. Dec. GGl; Cliambers’ Adm’r 
v. Smith’s Adm’r, 23 Mo. 174. 

It is said by some authorities that the 
benefit of a covenant to do acts upon land 
of the covenantee, made with the “covenautee 
and his assigns,” will run with the land 
though no estate passed between the cove- 
nantor and covenantee ; Rawle. Cov. 335; 
Year B. 42 Edw. III. 13; Allen v. Culver, 3 
Den. (N. Y.) 301; but the wcight of author- 
ity is otlierwise; 2 Sugd. Vend. 4GS; Tlatt, 
Cov. 4G1. Covenants concerning title gen- 
erally run with the land ; Carter v. Den- 
man’s Ex’rs, 23 N. J. L. 2G0; except those 
that are broken before thc land passed; 4 
Ivent 473; Swasey v. Brooks, 30 Vt. G92. See 
Covenant of Seisin. etc. “ Until breaeh, 
covenants for title, withont distinction be- 
tween them, run with the land to heirs and 
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assigns. But while this is well settled, a 
strong current of Aiuericau authority has 
set in favor of the position that the cove- 
nants for seisin, for right to convey, and, 
perhaps, against incumbrances, are what are 
called covenants in prwscnti ,—if broken at 
all, tkeir breach oecurs at the inoment of 
their creation. . . . These covcnants, it 

is keld, are then turned into a mere rlght of 
action, which is not assignable at law and 
can neither pass to an heir, a devisee, or a 
subsequent purcbaser. X distinction is con- 
sidered, by this class of cases, to exist, in 
this respect, betweeu the covenants lirst 
named, and those for quiet enjoyment, of 
warranty, aml for further assurance, which 
are held to be prospective in tbeir charac- 
ter;” Bawle, Cov. §§ 204, 205. See also 
Greenby v. Wilcocks, 2 Johns. (N. Y.) 1, 3 
Ani. Dec. 379. 

Covenants in icases, by virtue of the stat- 
ute 32 Hen. VIII. c. 34, whicli has been re- 
enacted in most of tbe states, are assignable 
as respects assignees of tbe reversion and 
of the lease. The lessee continues liable on 
express eovenants after an assignmcnt by 
him, but not on implied ones; 4 Term 9S; 
but he is liable to tbe assignee of tlie lessor 
on implied covenants, at coinmon law; IMatt, 
Cov. 532; 2 Sugd. Yend. 4GÜ; Burton, R. P. 

§ S55. See 1 Washb. R. P. 52G. 

In case of the assignmcnt of lands in par- 
eels, the assignees may recover pro rata t and 
tlie origiual covenantee may recover accord- 
iug to his shave of the original estate re- 
maining; 2 Sugd. Veud. 50S; Rawle, Cov. § 
215; Allen v. Little, 3G Me. 17u; McClure’s 
Ex’rs v. Gamble, 27 Pa. 2SS; White v. Whit- 
ney, 3 Metc. (Mass.) S7; Dickinson v. 
Hoomes’s Adm’r, S Gratt. (Va.) 407; Dough- 
orty v. Duvall’s Ileirs, 9 B. Monr. (ICy.) 5S. 
P.ut covenants are uot, in general, apportion- 
able; MeClure’s Ex’rs v. Gamble, 27 I’a. 2SS. 

Sce Spencer’s case, 1 Sm. Lead. Cas. 20G. 

In Practice. A form of action which lics 
to recover damages for breach of a contract 
under seal. It is one of the brcvia fonnatti 
of the register, and is sometimes a concurrent 
remedy with dcbt t though never with as- 
sumpsit, aiul is the only proper rcmcdy 
where the damages are unliquidatcd in na- 
ture and the contract is under seal; Eitzli. 
N. B. 340; Chit. Pl. 112, 113; 2 Stcph. N. P. 
105S. As to the early history of the action, 
see Salmond, 3 Sel. Essays, Anglo-Anier. E. 
11. 324. 

Tlie action lies, generally, whcre the cove- 
nantor does sume act contrary to his agree- 
ment, or fails to do or perform that wliich 
lie has undcrtaken ; 4 Dane, Abr. 115; or 
does tbat wliicli disables liim from porform- 
anee; Cro. Eliz. 419; 15 Q. B. SS; Ilcard v. 
Bowers, 23 Pick. (Mass.) 455. 

To take advantage of an oral agrccment 
modifying tbe original covenant in an es- 
senti.nl point, the covcnant must be aban- 
4one/l and assumpsit brought; Lehigh Coal 


& Nav. Co. v. Ilarlan, 27 Pa. 429; Sherwin 
v. R. R. Co., 24 Yt. 347. 

Thc vcnuc is local wlien the action is 
founded on privity of estate; 1 Wms. Saund. 
241 b, n.; and trausitory wlion it is foundod 
upon privity of contract. As 1 etwoen origi- 
nal parties to tlie covenant, the acticu is 
transitory; and, hy 32 Ilen. VIII. c. 31, an 
aetion of covenant by an assunee of tbe 
reversion agalnst a lessor, or by a le«»*e 
against the assignee of tbe reversion, is also 
transitory; 1 Cbit. Pl. 274. 

Thc üoclaratiun must, at common law, aver 
a contract undor seal; 2 Ld. Baym. 153G; 
and eithcr makc profert thoreof or excuso 
the omission; 3 Term 151; at least of sucb 
part as is brokon; Bender v. Froniborger, 4 
Dall. (U. S.) 430, 1 L. Ed. S9S: Killian v. 
Ilerndon, 4 Rich. (S. C.) 190; and a brcacb 
or breaches; Fortcnluiry v. Tunstall, 5 Ark. 
2G3; Steele v. Curle, 4 Dana (Ky.) 5S1: 
which niay be by negativing the words of the 
covenant in actions upon covenants of seisin 
and right to convey; Kawle, Cov. § 170; or 
according to the legal effcct; but must set 
forth the incumbrance in case of a covenaut 
against incumbrances ; id. § SG; and must 
allege an eviction in case of warranty; id. 

§ 155. The disturbance must be averred to 
have been iinder lawful title; id. No con- 
sideration need be averred or shown, as it is 
said to be implied from the seal; but per- 
formance ÒT an act which constitutes a condi- 
tion precedcnt to the defendant’s covenant, if 
there be any such. must be averred; 2 

Greenl. Ev. § 235; Nesbitt v. McGekee. 20 
Ala. 748. The damages laid must be large 
enougk to cover the real amount souglit to 
be recovered ; Clarke v. McAiniltv, 3 S. & R. 
(Pa.) 3G4; Jordan v. Cooper, id. 5G7. 

There is no plea of geueral issue in this 
action. Under non cst factum , the defeml- 
ant may show any facts contradicting tho 
making of the deed; Ilaggart v. Morgan. 5 
N. Y. 422, 55 Am. Dec. 350; Agout of Stato 
Prison v. Latkrop, 1 Mich. 43S : as, personal 
incapacity; 2 Campb. 272; tliat tlie dood 

was fraudulcnt; Li»fft 457; was not deüver- 
ed; 4 Esp. 255; or was not cxecuted by all 
the partios; G Maule & S. 341. 

A T on infrcpit convcntioncm and nil dcb< t 
have both been held insullicient: Com. Dig. 
Plcadcr , 2 Y, 4. As to tho offeet of cove- 
nant performed. see Covexants Peuformkd. 

Tho jud'-rment is that the plaintiff recover 
a named suni for the damagcs wliich he bas 
sustained by reason of the breach or brcach- 
es of coveuant, togotber with costs. 

C0VENANT T0 C0NVEY. A covenant hy 
which tho covenantor uiulertakes to convey 
to tbe covenantee tne ostate doscribed in tbo 
covenant, uiider certaiu circumstances. 

This form of condltional alienation of iands is in 
frequont use ; Espy v. Andcrson, 14 Pa. 30S; Atkins 
v. Bahrctt, 19 Barb. (N. Y.) 639 ; Marshaii v. Haney, 
4 Md. 498, 59 Am. Dec. 92: Morgan v. Smith, 11 III. 
194 : Campbell v. Gittlngs, 19 Ohio, 347. Substan- 
tially the same eftect ls secured as by a cooveyanc® 
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and a mortgage back for the purchase-money, with 
this important difference, however, that the title 
remains in the covenantor until he actually exe- 
cutes the conveyance. 

Tliê remedy for breacli may be by action 
on the covenant; Haverstick v. Gas Co., 29 
Pa. 254; but the better remedy is said to be 
in equity for specific performance; Poor Di- 
rectors v. McFadden, 1 Grant Cas. (Pa.) 230. 

It is satisfied only by a perfect convey- 
ance of the kind bargained for; Atkins v. 
Balirett, 19 Barb. (N. Y.) 039; otherwise 
where an imperfect conveyance has been ac- 
cepted; Marshall v. Haney, 4 Md. 498, 59 
Am. Dec. 92. 

COVENANT FOR FURTHER ASSUR- 
ANCE. One by which the covenantor under- 
takes, at the reqüirement of the covenautee, 
to do such reasonable acts in addition to 
those already performed as may be neces- 
sary for the completion of the transfer made, 
or intended to be made. It relates both to 
the title of the vendor and to the instrument 
of conveyance, and operates as well to secure 
the performance of all acts for supplying 
any defect in the former, as to remove all 
objections to the sufliciency and security of 
the latter. Platt Cov. 341. 

The covenant is of frequent occurrence 
in English conveyances; but its use here 
seems to be limited to some of the middle 
states; 2 Washb. R. P. 648; Griflin v. Fair- 
brother, 10 Me. 91; Prescott v. Trueman, 4 
Mass. 627, 3 Am. Dec. 246; Raymond v. Ray- 
mond, 10 Cush. (Mass.) 134. It is usual in 
railroad and other corporation mortgages. 

The covenantor, in execution of his cove- 
nant, is not required to do unnecessary acts; 
Yelv. 44; 9 Price 43. He must in equity 
grant a subsequently acquired title; 2 Ch. 
Cas. 212; 2 P. Wms. 630; must levy a fine; 
16 Ves. 366; 4 Maule & S. 188; must rernove 
a judgment ör other incumbrance; 5 Taunt. 
427; but a mortgagor with such covenant 
need not release his equity; 1 Ld. Rayrn. 36. 
It may be enforced by a bill in equity for 
specific performance, or an action at law to 
recover damages for the breach; 2 Co. 3 a ; 
6 Jenk. Cas. 24; Rawle, Cov. § 362; 2 Washb. 
R. P. 666. 

COVENANT AGAINST INCUMBRANC ES. 

One which has for its object security against 
those rights to, or interests in, the land 
granted which may subsist in third persons 
to the diminution of the value of the estate, 
though consistently with tlie passing of the 
fee by the deed of conveyance. See Incum- 
brance. 

The mere existence of an ineumbrance 
constitutes a breach of this covenant; 2 

Washb. R. P. 658; McLemore v. Mabson, 20 
Ala. 137; without regard to tbe knowledge of 
the grantee; 2 Greenl. Ev. § 242; Butler v. 
Gale, 27 Vt. 739; Medler v. Hiatt, 8 Ind. 171. 

Such covenants, being in prccsenti , do not 
run with the land in Massachusetts and 
most of the other states; but the rule is 


otherwise, either by statute or decision in 
Maine, R. S. 1883, p. 697, tit. 9, § 18; Colo - 
rado, R. S. 1S83, 172; Georgia, Code 1S82, 
672; New Yorlc, Ilall v. Dean, 13 Johns. 105; 
Colby v. Osgood, 29 Barb. 339; Oliio, Foote 
v. Burnet, 10 Ohio, 327, 36 Am. Dcc. 90; 
Minnesota, Kimball v. Bryant, 25 Minn. 496; 
Missouri, Magwire v. Riggin, 44 Mo. 512; 
Hall v. Scott Co., 7 Fed. 341, 2 McCrary 356 > 
Indiana, Martin v. Baker, 5 Blackf. 232; 
Wisccnsin, Mecklem v. Blake, 22 Wis. 495, 99 
Am. Dec. 6S (reversing the rule adopted in 
Pillsbury v. Mitchell, 5 Wis. 17); Ioioa, 
Knadler v. Sharp, 36 Ia. 232; Sout/i Carolina, 
Brisbane v. M’Crady’s Ex’rs, 1 N. & McC. 
104, 9 Am. Dec. 676; Vermont, Cole v. Kim- 
ball, 52 Vt 639; and possibly in Michigan. 
See Rawle, Cov. § 212. If tlie covenant is so 
linked with another covenant as to have a 
prospective operation it runs with the land ; 
id . This covenant is usually coupled with 
that of seisin in considering this question, 
but it was not treated as runniug with the 
land in this country so readily as the latter; 
Rawle, Cov. § 212. 

Yet the incumbrance inay be of such a 
character that its enforcement may consti- 
tute a breach of the covenant of warranty; 
as in case of a mortgage; Hamilton v. Cütts f 
4 Mass. 349, 3 Am. Dec. 222; Sprague v. 
Baker, 17 Mass. 5S6; Tufts v. Adams, 8 Pick. 
(Mass.) 547. 

Tbe measure of damages is the amount of 
injury actually sustained; Delavergne v. 
Norris, 7 Johns. (N. Y.) 35S, 5 Am. Dec. 281; 
Bean v. Mayo, 5 Greenl. (Me.) 94; Wyman 
v. Ballard, 12 Mass. 394; Batchelder v. Stur- 
gis, 3 Cush. (Mass.) 201; Morrison v. Un- 
derwood, 20 N. H. 369; Willson v. Willson, 
25 N. H. 229, 57 Am. Dec. 320; Rawle, Cov. 

§ 188 . 

The covenantee may extiuguish the in- 
cumbrance and recover therefor, at his elec- 
tion, in the absence of agreement; Lawless 
v. Collier’s Ex’rs, 19 Mo. 4S0; Willson v. 
Willson, 25 N. H. 229, 57 Am. Dec. 320. See 
Covenant; Real Covenant. 

COVENANT 0 F NON-CLAIM. A covenant 
sometimes employed, particularly in the New 
England States, and in deeds of extinguish- 
ment of ground rents* in Pennsylvania, that 
neither the vendor, nor his heirs, nor any 
other person, etc., shall claim any title in 
the premises conveyed. Rawle, Cov. § 22. It 
is substantially the same as tüe covenant of 
warranty, q . v.; id . § 231. 

COVENANT NOT TO SUE. One entered 
into by a party who has a cause of action 
at the time of making it, by which he agrees 
not to sue the party liable to such actiou. 

A perpetual covenant not to sue is one by 
which the covenantor agrees not to sue the 
covenantee at any time. Such a covenant 
operates as a release to the covenântee, and 
may be pleaded as such. Cro. Eliz. 623; 
Hastings v. Dickinson, 7 Mass. 153, 5 Anx 
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Dec. 34; Shed v. Pierce, 17 Mass. G23 ; 
Harvey v. Ilarvey, 3 Ind. 473; 34 L. J. Q. B. 
25. And see Wolf v. Wyeth, 11 S. & R. (Pa.) 
149. 

A covenant of this kind with one of sev- 
eral, jointly and severally bound, will not 
proteet the others so bound; 12 Mod. 551; 
Ward v. Johnson, G Munf. (Va.) G, S Am. 
Dec. 729; Walker v. McCulloch, 4 Greenl. 
(^Nle.) 421; Mason v. Jouett’s Adm’r, 2 Dana 
(Ky.) 107; Shed v. Pierce, X7 Mass. G23. 
It is equivalent to a release with a reserve 
of remedies, and hence is properly used in 
composition deeds in preference to a release, 
which discharges all sureties aud co-debtors; 

3 B. & C. 3G1. 

A eovenant by one of several partners not 
to sue cannot be set up as a release in au 
aetion by all; 3 P. & D. 149. 

A limitcd eovenant not to sue, by which 
the eovenantor agrees not to sue for a lim- 
ited tirne, does not operate a release; and 
a breach must be taken advantage of by 
aetion; Carth. G3; 1 Show. 4G; 2 Salk. 573; 
11 Q. B. S52; llowland v. Marvin, 5 Cal. 501. 
See ICeep v. Ivelly, 29 Ala. 322, as to requisite 
consideration. See Leake, Contr. 928. 

COVENANT FOR QUIET ENJOYMENT. 
An assurance against the consequences of a 
defective title, and of any disturbances there- 
upon. Platt, Cov. 312 ; 11 East C41 ; Rawle, 
Cov. § 91. By it, wheu general in its terms, 
the covenantor stipulates at all events; 1 
Mod. 101; to indemnify the covenantee 
against all acts committed by virtue of a 
paramount title; Platt, Cov. 313 ; 4 Co. S0 
b; Cro. Car. 5; 3 Term 5S4; Iloward v. Doo- 
little, 3 Duer (N. Y.) 4G4; Parker v. Dunn, 
47 N. C. 203; Ilagler v. Simpson, 44 N. C. 
3S4; Carter v. Denman’s Ex’rs, 23 N. J. L. 
2G0; not including the acts of a mob; Surget 
v. Arighi, 11 Smedes & M. (Miss.) S7, 49 Am. 
Dec. 4G; Rantin v. Robertson, 2 Strobh. (S. 
C.) 3G7; nor a mere trespass by the lessor; 
Mayor, etc., of New York v. Mabie, 13 N. Y. 
151, C4 Am. Dec. 53S. 

But this rule may be varied by the terms 
of the covenant ; as where it is against acts 
of a partieular person; Cro. Eliz. 212; 5 
Maule & S. 374; or those “claiming or pre- 
tending to craim ;” 10 Mod. 383; or molesta- 
tion by any person. See Surget v. Arigiii, 11 
Smedes & M. (Miss.) 87, 49 Am. Dec. 4G. 

It has practicaily superseded the ancient 
doctrine of wnrranty as a guaranty of title, 
in English conveyances; 2 Washb. R. P. 

6G1; but the latter is more common in con- 
veyances in America ; Rawle, Cov. § 91. 

It occurs most frequently in leases; 1 
Washb. R. P. 325; Rawle, Cov. § 91; and 
is usually the only covenant used in such 
cases; it is there held to be raised by tho 
words grant. demise, lease, yielding and pay- 
ing, give, etc.; 1 P. & D. 3G0; Crouch v. 
Fowle, 9 N. II. 222, 32 Ain. Dec. 350; Yer- 
nam v. Smith, 15 N. Y. 327 ; G Bingh. G56; 

4 Kent 474, n. ; and èxists impliedly in a 

Bouv.—46 


parol lease; 20 E. L. & Eq. 374; Carter v. 
Denman’s Ex’rs, 23 N. J. L. 2G0; see Blydeu- 
burgh v. Cotheal, 1 Duer (N. Y.) 17G. lt is 
usual in ground-rent deeds in Pennsylvania; 
Iiawle, Cov. § 91. 

COVENANT 0 F RIGHT TO CONVEY. 

An assurance by the covcnantor that tho 
grantor has sullicient capacity and title to 
convey the estate which he by his deed un- 
dertakes to convey. 

In modern English conveyancing, this cov«- 
nant has taken the ]>lace of the eovenant of 
seisin; 2 Washb. R. P. G4S. It is said to W 
the same as a covenant of seisin ; Griflin v. 
Fairbrother, 10 Me. 91; Presoott v. Trueman, 
4 Mass. C27, 3 Am. Dec. 2I’G; but is not nec- 
essaiily so, as it includes the capacity of the 
grautor; T. Jones 195; Cro. Jac. 35S. 

The breach takes plnee on execntion of 
the deed, if at all; Freem. 41; Chapinan v. 
Ilolmes’ Ex’rs, 10 N. J. L. 20; aüd the eove- 
nantee need not wait for a disturbance to 
bring suit; 5'Taunt. 42G; but a seeond recov- 
ery of damages cannot be bad for the same 
breach; Platt, Cov. 310; 1 Maule & S. 3G5 : 
4 id. 53. 

COVENANT OF SEISIN. An assurance to 
the grantee that the grantor has the very es- 
tate, both in quantity and quality, which he 
professes to convey. Platt, Cov. 30G. It has 
given place in England to the covenant of 
right to convey, but is in use in several 
states; 2 Washb. R. P. G4S. 

In England; 1 Maule & S. 355; 4 id. 53: 
and in several states of the United States ; 
c. g. Colorado, Heorgia, New York, Ohio, 
Minnesota aiul other states (see Rawle, Cov. 
§ 211) ; by decisions; Martin v. Baker, 5 
Blackf. (Ind.) 232; Devore v. Sunderland. 
17 Ohio 52, 49 Am. Dee. 442; Mecklem v. 
Blake, 22 Wis. 495, 99 Am. Dee. GS; Schofiebl 
v. Ilomestead Co., 32 Ia. 317, 7 Am. Rep. 197 ; 
Magurre v. Riggin, 44 Mo. 512; or by stat- 
ute; 2 Washb. R. P. 650; this coveuant runs 
with the land, and may be sued on for breacli 
by an assignee; in other states it is hehl 
that a inere covenant of laicful scisin does 
not run with the land, but is broken, if at all. 
at the moment of executing the deed; Bearce 
v. Jacksou, 4 Mass. 40S; Prescott v. True- 
man, 4 Mass. 627, 3 Am. I)ec. 24G; Raymond 
v. Ravmond, 10 Cush. (Mass.) 134; Fowle; 
v. Poling, 2 Barb. (N. Y.) 303; Cushman v. 
Blanchard, 2 Greenl. (Mo.) 2G9, 11 Am. Dee. 
7G; Wilson v. Forbes, 13 N. C. 30; Diekin- 
son v. Iloomes’s Adiu’r, S Gratt. (Ya.) 596; 
Kencaid v. Brittain, 5 Sueed (Tenn.) 119; 
Bottorf v. Smitli, 7 Iud. 673; Brady v. 
Spurck, 27 111. 4S2; Lawrence v. Montgom- 
ery, 37 Cal. 1SS; I’ate v. Mitehell, 23 Ark. 
590, 79 Am. Dec. 114. See Covenaxt Agaixst 

INCUMIIUAXCES. 

A ^ovenant for indcfcasibtc sciftin is every- 
where held to run with the land ' Garfield v. 
Williams, 2 Yt 32S; Wilson v. Forbes, 13 N. 
C. 30; Bender v. Fromberger, 4 Dall. (Pa.) 
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439, 1 L. Ed. S9S; Kincsiid v. Brittain, 5 
Sneed (Teun.) 123; Abbott v. Allen, 14 
Jobns. (N. Y.) 24S; Smitb v. Strong, 14 
Pick. (Mass.) 12S; Collier v. Gamble, 10 Mo. 
467; and to apply to all titles adverse to 
tbe grautor’s; 2 Washb. R. P. 656. 

A covenant of scisin or laicful seisin , in 
England and most of tbe states, is satisüed 
only by an indefeasible seisin; Rawle, Cov. 

§ 41; 7 C. B. 310; Mills v. Catlin, 22 Vt. 106; 
Parker v. Brown, 15 N. H. 176 ; Lockwood v. 
Sturdevant, 6 Conn. 374; while in other 
states possession under a claim of rigbt is 
sufficient; Catlin v. Ilurlburt, 3 Vt. 403; 
Raymond v. Raymond, 10 Cush. (MasS.) 134; 
Bearce v. Jackson, 4 Mass. 403; Marston v. 
Hobbs, 2 Mass. 439, 3 Am. Dec. 61; Wilson 
v. Widenbam, 51 Me. 567; Montgomery v. 
Reed, 69 Me. 510; Watts v. Parker, 27 111. 
229; Scott v. Twiss, 4 Neb. 133; Vancourt v. 
Moore, 26 Mo. 92; Backus' Adm’rs v. McCoy, 
3 Obio 211, 17 Am. Dec. 5S5; Robinson v. 
Neil, 3 Obio 525. 

A covenant of seisin, of whatever form, is 
broken at tbe time of tbe execution of tbe 
deed if the grantor has no possession eitber 
by biinself or another; and no rigbts can 
pass to tbe assignee of tbe grantee; Greenby 
v. Wilcocks, 2 Jobns. (N. Y.) 1, 3 Am. Dec. 
379; Garfield v. Williams, 2 Vt. 327; Mitch- 
ell v. Warner, 5 Conn. 497; Bartbolomew 
v. Candee, 14 Pick. (Mass.) 170; Devore v. 
Sunderland, 17 Obio 60, 49 Am. Dec. 442; 
Dickinson v. Hoomês’s Adm’r, 8 Gratt. (Va.) 
397; Pollard v. Dwigbt, 4 Cra. (U. S.) 430, 
2 L. Ed. 666; Allen v. Little, 36 Me. 170; 
Abernatby v. Boazman, 24 Ala. 1S9, 00 Am. 
Dec. 459; 4 Kent 471. But it is said tbat 
tbis is only a technical breacb, and tbat a 
cause of action for a substantial breacb does 
not accrue, and tbe statute of limitations 
commence to run, till tbere bas been some 
jsubstantial injury; For^hay v. Sbafer, 116 
Ia. 302, S9 N. W. 1100; but other cases bold 
that tbe full consideration paid may be re- 
covered immediately upon breacb. Tbe cases 
will be found in 8 Am. & Engl. Enc. Law 
1SG. 

Tbe existence of an outstandiug life-es- 
tate; Mills v. Catlin, 22 Vt. 106; a material 
deficiency in the amount of land; Pringle v. 
Witten’s Ex’rs, 1 Bay (S. C.) 256, 1 Am. 
Dec. 612; see Pbfpps v. Tarpley, 24 iNIiss. 
597: non-existence of tbe land described; 
Wbeelock v. Tbayer, 16 Pick. (Mass.) OS; 
tbe existence of fenc-es or other fixtures ou 
tbe premises belonging to other persons, wbo 
have a right to remove tbem; Mott v. Palm- 
er, 1 N. Y. 564; West v. Stewart, 7 Pa. 122; 
Van Wagner v. Van Nostrand, 19 Ia. 427; 
or of a paramount right iu anotber to divert 
a natural spring; Clark v. Conroe’s Estate, 
38 Vt. 471; or to prevent tbe grantee from 
damming wr<ter to a certain lieigbt wben that 
right is reserved to bim by bis deed; Hall v. 
Gale, 20 Wis. 293; Traster v. Snelsou's 
Adm’r, 29 Ind. 96; coucurrent seisin of au- 


other as tenant in common; Wbeeler v. 
Ilatch, 12 Me. 3S9; Morrison v. McArtbur, 
43 Me. 567; adverse possession of a part by 
a stranger; Sedgwick v. Hollenback, 7 Jobnsi 
(N. Y.) 376; a couveyance by one of two 
tenants in coramon of tbe entire estate (so 
far as bis half is concerned) ; Downer’s 
Adm’rs v. Smith, 38 Vt. 404; constitute a 
breach of this covenant. But the existence 
of such easements or incuinbrances as do not 
affect tbe seisin of the purcbaser does not 
constitute u breach of the covenant; Rawle, 
Cov. § 59. For instânce, tbe existence of a 
highway over a part of tbe land; Jackson v. 
Hatbaway, 15 Johns. (N. Y.7 449, S Am. Dec. 
263; Lewis v. Jones, 1 Pa. 336, 44 Am. Dec. 
138; Peck v. Smitb, 1 Conn. 103, 6 Am. Dec. 
216; Vaugbn v. Stuyaker, 16 Ind. 340; or of 
a judgment, mortgage, or right of dower; 
Rawle, Cov. § 59; Fitzbugb v. Croghan, 2 J. 
J. Marsh. (Ky.) 430, 19 Am. Dec. 139; Tuite 
v. Miller, 10 Obio 383; Sedgwick v. Hollen- 
back, 7 Johns. (N. Y.) 3S0; (otherwise if the 
mortgagee has entered ; Rawle, Cov. § 59); 
the removal of fixtures; Lougbran v. Ross, 
45 N. Y. 792, 6 Am. Rep. 173. But see Whit- 
ney v. Dinsmore, 6 Cush. (Mass.) 124. 

In tbe execution of a power, a covenant 
tbat tbe power is subsisting and not revoked 
is substituted; Platt, Cov. 309. 

COVENANT T 0 STAND SEISED TO 

USES. A covenant by means of which under 
tbe statute of uses a conveyance of an estate 
may be effected. Burton, R. P. §§ 136, 145. 

Such a covenant cannot furnisb tbe ground 
for an action of covenant broken, and in tbis 
respect resembles tbe ancient real covenants. 

Tbe consideration for such a covenant 
must be relationship eitber by blood or mar- 
riage; 2 Wasbb. R. P. 129; See Corwin v. 
Corwin, 0 N. Y. 342, 57 Am. Dec. 453. 

As a mode of conveyance it bas fallen 
into disuse; tbougb tbe doctrine is often re- 
sorted to by courts in order to give effect to 
tbe intention of tbe parties wbo bave under- 
taken to convey lands by deeds whicb are 
insufficient for the purpose under the rules 
required in otber forius of conveyance; 2 
Washb. R. P. 155; 2 Sand. Uses 79, S3; Wal- 
lis v. Wallis, 4 Mass. 136, 3 Am. Dec. 210; 
Gale v. Coburn, 18 Pick. (Mass.) 397; Allen 
v. Saywàrd, 5 Greenl. (Me.) 232, 17 Am. Dec. 
221; Jackson v. Staats, 11 Jobns. (N. Y.) 
351, 6 Am. Dec. 376; Cains’ Lessee v. Jones, 
5 Yerg. (Tenn.) 249. 

COVENANT 0 F WARRANTY. An assur- 
ance by the grantor of au estate that tbe 
grantee sball enjoy tbe same without inter- 
ruption by virtue of paramount title. Parker 
v. Dunn, 47 N. C. 203; Howard v. Doolittle, 
3 Duer (N. Y.) 464; Rindskopf v. Trust Co., 
5S Barb. (N. Y.) 36; Moore v. Lanbam, 3 
Ilill (S. C.) 304. 

It is not in use in English conveyances, 
but is in general use in tbe United States; 
2 Washb. R. P. 659;' and in several states 
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is the only covenant in general use; Rawle, 
Cov. § 21; Leary v. Durham, 4 Ga. ö‘J3; 
Dickinson v. Iloomc’s Adm’r, 8 GratL (Va.) 
353; Caldwell v. Kirlipatrick, C Ala. CO, 41 
Am. Dec. 3C. 

A spccial warranty is not a covenant 
against incumbrances; Washington City Sav. 
Bank v. Tliorntou, S3 Va. 157, 2 S. E. 103. 
Sce Bendcr v. Fromberger, 4 Dall. (Ba.) 43G, 

1 L. Ed. 80S. 

Tbe form in common use is as follows: 
“And I tbe said [grantor], for myself, my 
heirs, executors, and administrators, do cove- 
nant with the said [grantee], his heirs and 
assigns, tliat I will, and my heirs, executors, 
and administrators shall, icarmnt and dc- 
fcnd the same to the said [granteej, liis heirs 
and assigns forever, agaiust the lawful 
claims and demands of all persons [or, of 
all persons claiming hy, through, or under 
me, but against nono otherj,” [or other spe- 
cial covenant, as the case may he]. Wlien 
ycncral, it applics to lawful adverse elaims 
of all persous whatever; when spcciul, it 
applics only to ccrtaiu persons or claims to 
which its opcration is limited or restricted ; 

2 Washb. It. P. GG5. See a form in Itawle, 
Cov. § 21, n. 

This limitation may arise from the nature 
of the subject-matter of the grant; Tufts v. 
Adams, 8 Pick. (Mass.) 547; Wheelock v. 
Ilenshaw, 19 Piek. (Mass.) 341; Patterson’s 
I^essce v. Pease, 5 Ohio 190. 

Suck covenants give thc covenantee and 
grantee the benefit of subsequently acquired 
titlcs; Jackson v. Matsdorf, 11 Johns. (N. 
Y.) 91, G Am. Dec. 355; Browu v. McCormick, 
G Watts (Pa.) GO, 31 Am. Dec. 450; Terrett 
v. Taylor, 9 Cra. (U. S.) 43, 3 L. Ed. G50 ; 
Wark v. Willard, 13 N. II. 3S9; Patterson’s 
Lessee v. Pcase, 5 Oliio 190; Somcs v. Skin- 
ner, 3 Pick. (Mass.) 52; Lawry v. Williams, 
13 Mc. 2S1; to the cxtent of tlieir terms; 
Blake v. Tncker, 12 Vt. 39; Trnll v. East- 
man, 3 Metc. (Mass.) 121, 37 Am. Poc. 12G; 
Jackson v. Hoffman, 9 Cow. (N. Y.) 271; 
Larrabee v. Larrabee, 34 Me. 4S3; hut uot if 
an interest actually passcs at the timc of 
making tkc conveyancc u])on which the eove- 
nant may opcrate; Lewis v. Baird, 3 Mc- 
Lean 5G, Fed. Cns. No. S,31G; Blancliard v. 
Brooks, 12 Pick. (Mass.) 47; Wynn v. Ilar- 
mon’s Devisces, 5 Gratt. (Va.) 157; in case 
of terms for ycars, as well as conveyanees of 
grcnter estates; Wms. II. P. 229; 4 Kent 2G1, 
n.; Cro. Car. 109 ; Barney v. Keith, 4 Wend. 
(N. Y.) 502; as against the grantor aml 
those claimnig undcr liim; 2 Washh. R. P. 
479; including purchasers for valnc; Bates 
v. Norcross, 14 Pick. (Mass.) 224; Kimhall 
v. Blaisdell, 5 N. II. 533, 22 Am. Dee. 47G; 
■Vlleii v. Saywaril. 5 Me. 231, 17 Ani. Dec. 
221; Jackson v. Alurray, 12 Johns. (N. Y.) 
201; Terrett v. Taylor, 9 Cra. (U. S.) 53, 3 
L. Ed. G50; but see Jacksou v. Bradford, 4 
Weiul. (N. Y.) G19. And this principle does 
not operate^to prevent the grantec’s action 


for broach of the covenant, if evictcd by sucb 
title; Jarvis v. Aikens, 25 Vt G35; Curtis 
v. Dcering, 12 Ale. 499. See Wlieeler v. 
Wheeler, 33 Me. 347. A deed of land is not 
void as betwecij the parties because of a 
want of consideration, and suck want is no 
answcr to an action upon a breacli uf eove- 
uant of warranty; Comstock v. Sou, 154 
Mass. 3S9. 

In case of a rclcase of right and title, cove- 
nants limited to thosc claiining under the 
grantor do uot prevent the asscrtion hy the 
grantor of a subsequently acquired title; Bell 
v. Twilight, 2G N. II. 401; Jaeksun v. Peek, 
4 Wend. (N. Y.) 300; Doane v. Willcutt, 5 
Gray (Mass.) 328. GG Am. Dee. 3G9; Kins- 
maifs Lessee v. Loomis, 11 Ohio 475; llarn 
v. Ilam, 14 Me. 351; Cole v. Persons Un- 
kuown, 43 Me. 432; Gee v. Moore, 14 Cal. 472. 

It is a real covenant, and runs with the 
estate iu respcct to which it is made. into 
tho liands of whocver hecomes the owner; 
2 Washh. IU P. G59; Clial. U. P. 279; Lau- 
rence v. Senter, 4 Sneed (Tenn.) 52; Mar- 
hury v. Tkornton, S2 Ya. 702, 1 S. E. 909; 
Succession of Cassidy, 40 La. Ann. S27, 5 
Soutk. 292; against the covenantor and his 
persoual representatives ; McClures’ Ex’rs v. 
Gamhlc, 27 Pa. 2SS; Cartor v. Denman’s 
Ex’rs, 23 N. J. L. 200; see Mygatt v. Coe, 142 
N. Y. 7S, 3G N. E. S70, 24 L. U. A. S50 ; to the 
cxteut of assets received, and cannot I»o sev- 
ered therefrom; Lewis v. Cook, 35 N. C. 193. 

Tlie coveuant of warranty and that of 
seisin or of right to convey are not equiva- 
lent covenants. Defect of tille will sustain 
an actiou upon the latter, while distnrhanee 
of possession is requisite to recover upon 
the former; Douglass v. Lewis, 131 U. S. 75, 

9 Sup. Ct. G34, 33 L. Ed. 53. Grantors hav- 
ing made an express contract of warrauty. 
caunot sct up knowlcdge of vice iu their ti- 
tle, to exonerate themselvcs from the obliga- 
tion of their contract; New Orleans v. 
Gaines, 138 U. S. 595, 11 Sup. Ct, 42S, 34 L. 
Ed. 1102. 

The action for breaeli should he hrouglit 
hy the ownor of the land and, as snch, as- 
signec of the covcnant at tlie time it is hro- 
ken ; Bickford v. Page, 2 Mnss. 455; Elder 
v. Elder, 10 Me. Sl, 25 Am. Dec. 205 ; Thomp- 
son v. Snnders, 5 T. B. Monr. (Ky.) 357; 
Chase v. Weston, 12 N. II. 413; hut mav be 
bv tlie original covonautee, if he has satis- 
ficd the owner: Witliy v. Mumfurd, 5 Cow. 
(N. Y.) 137; Whoolor v. Soliior, 3 Cusli. 
(Mass.) 222; Thompson v. Samlors, 5 T. B. 
Monr. (Ky.) 357; Bootli v. Starr, 1 Üonn. 
24 I, G Am. Dco. 233; Marklaml v. Crmnp. ls 
N. C. 91, 27 Am. Doc. 230: Uodwine v. Brown, 

10 Ga. 311; Smith v. Pcrry, 2G Yt. 279. 

To constitute a breaeh tliero must be au 

evictiou hy parainount title; Uawlc. Cov. § 
131; Fowlcr v. Poling. G Barb. (N. Y.) 1G5 ; 
Evans v. Lewis, 5 Ilarr. (Del.) 1G2; Faries v. 
Smith’s Adm’r, 11 Uich. (S. C.) SO; Norton 
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r. Jackson, 5 Cal. 262; Ilannah y. Hender- 
*on, 4 Ind. 174; Picket’s Adm’r v. Picket’s 
Adm’r, 6 Oliio St 525; Vancourt v. Moore, 
26 Mo. 92; Moore v. Vail, 17 111. 1S5; Reed 

v. Pierce, 36 Me. 455, 5S Am, Dec. 761; Iiig- 
gins v. Jolmson, 14 Ark. 309, 60 Am. Dec. 
544; Ckeney v. Straube, 35 Neb. 521, 53 N. 
W. 479; McGregor v. Tabor (Tex.) 26 S. W. 
443; Gleason v. Smitk, 41 Vt 296; wkick 
may be constructive ; Curtis v. Deering, 12 
Me. 499; Moore v. Vail, 17 111. 185; and 
it is sufficient if tlie tenant yields to tke true 
owner, or if, tke premises being vacant, suck 
owner takes possession; St. Jokn v. Palmer, 

5 Hill. (N. Y.) 599; Hamilton v. Cutts, 4 
Mass. 349, 3 Am. Dec. 222; Beebe v. Swart- 
wout, 3 Gil. (111.) 162; Wilmington & R. R. 
Co. v. Robeson, 27 N. C. 393; Ogden v. Ball, 
40 Minn. 94, 41 N. W. 453; Iiodges v. Latk- 

am, 9S N. C. 239, 3 S. E. 495, 2 Am. St. Rep. 
333; Succession of Cassidy, 40 La. Ann. S27, 
5 South. 292; McGary v. Hastings, 39 Cal. 
560, 2 Am. Rep. 456 ; Kellog v. Platt, 33 N. J. 
L. 328. But in such case tke grantee must 
prove tke existence and assertion of such 
paramount, outstanding, kostile title; Brown 
v. Corson, 16 Or. 3SS, 19 Pac. 66, 21 Pac. 47; 
Claycomb v. Munger, 51 111. 377; Crance v. 
Collenbaugk, 47 Ind. 256; Ryerson v. Ckap- 
man, 66 Me. 557; Merritt v. Morse, 108 Mass. 
276; Smitk v. Sprague, 40 Vt. 43; and as- 
sume the burden of proof witk as muck par- 
tic-ularity as if suing in ejectment; Rawle, 
Cov. § 136; Tkomas v. Stickle, 32 Ia. 76; 
Westrope v. Ckambers’ Estate, 51 Tex. 178; 
unless tke adverse rigkt kas been established 
by a judgment or decree in a suit of wkich 
tke covenantor had been properly notified; 
Rawle, Cov. § 136; in wkick case tke judg- 
ment or decree will be conclusive evidence 
of tke validity of tke paramount title; id. 
See id . § 123 et seq . 

Exercise of tke rigkt of eminent domain 
does not render tke covenantor liable; Tay- 
lor v. Young, 71 Pa. 83; Kimball v. Semple, 
25 Cal. 452; Raymond v. Raymond, 10 Cusk. 
(Mass.) 134; Brown v. Jackson, 3 Wheat. 
(U. S.) 452, 4 L. Ed. 432. 

Wken tke covenantee is tkreatened witk 
eviction, it is usual and proper for kim to 
give notice to tke covenantor to appear and 
defend tke suit. If it appears on the record 
that tke covenantor received tke notice or 
if ke defends tke suit, recovery tkerein will 
be conclusive against kim in an action by tke 
covenantee ; otherwise tke question of no- 
tice will go to tke jury on tke facts. If no 
notice was given, tke record of the adverse 
s'uit is not even prima facie evidence tkat tke 
adverse title was paramount. Notice of tke 
adverse suit is not indispensable to a recov- 
ery against the covenantor; Rawle, Cov. § 
125. 

C0VENANTS PERFORMED. A plea to an 
action of covenant, in use in Pennsylvania, 
wkereby tke defendant, upon proper notice 


to tke plaintiff, may give anytking in evi- 
dence whick ke migkt kave pleaded. Bender 
v. Fromberger, 4 Dall. (U. S.) 439, 1 L. Ed. 
S9S; Neave v. Jenkins, 2 Yeates (Pa.) 107; 
Roth v. Miller, 15 S. & R. (Pa.) 105. And 
tkis evidence, it seerns, may be given in tke 
circuit court witkout notice, unless called 
for; Webster v. Warren, 2 Wask. C. C. 456, 
Fed. Cas. No. 17,339. 

C0VENANTEE. One in wkose favor a 
covenant is made. Skepp. Touch. 150. 

C0VENANT0R. One wko becomes bound 
to perform a covenant 

C0VENTRY ACT. Tke common name for 
tke statute 22 & 23 Car. II. c. 1,—It kavlng 
been enacted in consequence of an assault on 
Sir Jokn Coventry in tke street, and slitting 
kis nose, in revenge, as was supposed, for 
some obnoxious words uttered by him in par- 
liament 

By tkis statute it is enacted tkat if any 
person skall, of malice aforetkougkt, and 
by lying in wait, unlawfully cut or disable 
tke tongue, put out an eye, slit tke nose, cut 
off tke nose or lip, or cut off or disable any 
limb or mernber, of any other person, witk 
intent to maim or disfigure kim, such per- 
son, kis counsellors, aiders, and abettors, 
shall be guilty of felony witkout benefit of 
clergy. Tke act was repealed by 9 Geo. IY. 
c. 31. 

C0VER1NG DEED. A trust deed exec-uted 
by a trading company to secure an issue of 
debentures. 

Suck deed usually contains a conveyance 
to tke trustees of tke kolders of debentures 
or debenture stock witk provisions autkoriz- 
ing tke company to retain possession and 
carry on tke business until forfeiture. Sim- 
onson, Debentures, 38. It corresponds to tke 
general corporation mortgage to secure an 
issue of bonds, as used in tkis country. Tkey 
did not formerly include a ckarge on per- 
sonal ckattels because of decisions tkat trust 
deeds containing ckarges on person^lty must 
be framed and registered under tke Bills of 
Sales acts; 34 Ck. Div. 43; but it kaving 
been keld tkat a covering deed is not subject 
to tke registration provisions; (1S91) 1 Ch. 
(C. A.) 627; (1S96) 2 Ck. 212; they now 
usually contain suck a ckarge; Simonson, 
Debentures, 39. See Debenture. 

C0VERT BAR0N. A wife. So called 
from being under tke protection of ker hus- 
band, baron, or lord. 1 Bla. Com. 442. 

C0VERTURE. The condition or state of 
a married woman. 

During coverture tke civil existence of tke 
wife is, for many purposes, merged in that 
of ker kusband; 2 Stepk. Com. 263. See 
AbatemEnt; Parties; Married Women. 

C0VIN. A secret contrivance between two 
or more persons to defraud and prejudice an- 
otker in kis rigkts. Co. Litt. 357 b; Comyns, 
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Dig. Covnn, A; 1 Vincr, Abr. 473; Mix v. 
Muzzy, 2S Conn. 1SG. See Collusion; De- 
ceit; Fkaud. 

COW. In a penal statute wbich mentions 
both cows and heifers, it was held that by 
the tenn cow must be understood one that 
had had a calf. 2 East, Pl. Cr. 61G; 1 Leach 
105. See Taylor v. State, 6 Ilumph. (Tenn.) 
2S5. 

COWARDICE. rusillanimity; fear; mis- 
behavior through fear in relation to some 
duty to be performed before an enemy. 
O’Brien, Court M. 142. 

By both the army and navy regulations 
of the United States this is an offence punish- 
able in ofhcers or privates with death, or 
such otlier punishment as may be inflicted 
by a court-martial; Bev. Stat. §§ 1342, 1624. 

CRAFT. Art or skill; dexterity in par- 
ticular maniial employment, hence the oc- 
eupatiou or eniployment itself; rnanual art; 
a trade. Webster. 

This word is also now applied to all kinds 
of sailiug vessels. Owners of the Wenonah 
v. Bragdon, 21 Gratt (Va.) 693. See 23 L. 
J. Rep. 156; 3 El. & Bl. SSS. 

CRANAGE. A toll paid for di-awing mer- 
chandise out of vessels to the wharf; so 
called beeause tbe instrument used for the 
purpose is called a crane. S Co. 46. 

CRASTINUM, CRASTINO (Lat. to-morrow). 
On the day after. The return day of writs 
is made the second day of tlie term, the ürst 
day being some saint’s day, which 4 gives its 
naine to the ternl. ln the law Latin, crastino 
(the morning, the day after) would then de- 
note the return day. 2 Reeve, Ilist. Eng. 
Law 5G. In the United States tbe return 
day is thc first day of tlie term. 

CRAVE. To ask ; to demand. 

The word is frequently used in pleading: 
as, to crave oyer of a bond on which the suit 
is bronght; and in the settlement of accounts 
the accountant-general craves a credit or an 
allowance. 1 Chit. Pr. 520. See Oyeb. 

CRAVEN. A word denoting defeat, and 
begging the mercy of the conqueror. 

It was uscd (when used) by the vanquished party 
in triai by battie. Victory was obtained hy thc 
death of one of the combatants, or if elther cham- 
pion provcd rccrcant ,—that is, yieided, and pro> 
nounced the horribie word “cravcn.” Such a person 
became infamous, and was thenceforth unflt to bo 
believed on oath. 3 Bla. Com. 340. See Wager of 
Battel. 

CRÊANCE. In French Law. A claim; 
a debt; also belief, credit. faitb. 1 Bouvier, 
Inst. n. 1040. 

CREANS0R. A creditor. Cowell. 

CREATE. To create a eharter is to make 
an entirely new one, and differs from renew- 
ing, extending, or continuing an old one. 
Moers v. City of Keading, 21 Pa. 1SS; Peo- 
pie v. Marsliall, 1 Gilm. (111.) C72; Syracuse 


City Bank v. Davis, 1G Barb. (N. Y.) 1SS. See 
McClellan v. McClellan, G5 Me. 500; Palmer 
v. Preston, 45 Vt. 154, 12 Arn. Bep. 191. 

CREDENTIALS. In International Law. 

Tbe instruments whieh autliorize and estatv 
lish a public minister in his eharaeter with 
the state or prince to whom they are ad- 
dressed. If the state or prinee recoive the 
minister, he can be received only in tbe <iual- 
ity attribuced to him in his credentials. They 
are as it were hls lettor of attorney, his 
mandate patent, mandatum manifcstun i. 
Vattel, liv. 4, c. G, § 76. See Full Poweus; 
Lettek of Credence. 

CREDIBILITY. Worthiness of belief. 
The eredibility of witnesses is a question for 
the jury to deterinine, as their comi>otency 
is for tlie court; Best, Ev. § 76; 1 Greenl. 
Ev. §§ 49, 425; Tayl. Ev. 1257. See Im- 

FEACUMENT. 

CREDIBLE WITNESS. One who, being 
competent to give evidence, is worthy of be- 
lief. Armory v. Fellowes, 5 Mass. 229; 2 
Curt. Ecel. 33G. 

In deciding upon the credibility of a witness, it is 
always pertinent to consider whether he is capable 
of knowing thoroughly the thing about which he 
testifies; whether he was actualiy present at the 
trausaction; whether he paid sufllcient attention to 
qualify himseif to be a reporter of it; and whether 
he honestly relates tbe affair fully as he knows it, 
without any purpose or desire to deceive, or to sup- 
press or add to the truth. 

In some of the states. wills must be attested by 
credible witnesses. In several of the statcs, crccli- 
ble ivitness is used, in certain connections, as synon- 
ymous with competent witness, and in Connecticut, 
in a statute providing for the certification of copies 
of records, it refers to a witness giving testimony 
under the sanction of the witness’s oath ; Dibble v. 
Morris, 26 Conn. 416 ; Ilall v. llall, 18 Ga. 40; Gar- 
land v. Crow’s Ex’rs, 2 Bail. (S. C.) 24; Hawes v. 
Humphrey, 9 Pick. (Mass.) 350, 20 Am. Dec. 4S1; 
Sears v. Dillingham, 12 Mass. 358; Fuller v. Fuller, 
83 Ky. 350 ; Lord v. Lord, 58 N. H. 8, 42 Am. Rep. 
565; Jarm. Wills, 124. 

See Witness. 

CREDIT. Tbe ability to borrow, on tlie 
opinion conceived by tbe lender tbat lie will 
be repaid. 

A debt due in consequence of a contract 
of bire or borrowing of money. 

Tbe time allowed by tbe creditor for tbe 
payment of goods sold by bim to tlie debtor. 

Tbat which is due to a merchaut, as dis- 
tinguished from debit, that whicb Is due by 
liim. 

That influcnce counected witb certain so- 
cial positions. 20 Toullier, n. 19. 

In a statute making credits tlie subject of 
taxation, thc term is lield to mean the ex- 
cess of the sum of all legal claims and de- 
mands, whether for moncy or other valuable 
tbiug, or for labor or services, due or to be- 
come due to the person liable to pay taxes 
thereon, wben added togetlier (estimating ev- 
ery sueli clairn or demand at its true value 
iu niouey) over and above tlie sum of all le- 
gal bona fidc debts owing by such person; 
Payne v. Watterson, 37 Obio St 123. 
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See, generally, 5 Taunt. 338; Dry Dock 
Bank v. Trust Co., 3 N. Y. 344; Rindge v. 
Judson, 24 N. Y. G4, 71; People v. Loan Soc., 
51 Cal. 243, 21 Ain. Rep. 704. 

As to the “full faitli and credit” to be 
given in one state to tlie records, etc., of 
another state, see Foreign Judgments. 

CREDIT, BILL OF. See Bill of Crldit. 

CREDIT INSURANCE. See Insurance. 

CREDITOR. He who has a right to re- 
quire the fulüllment of an obligation or con- 
tract. 

A pcrson to whom any obligation is due. 
New Jersey Ins. Co. v. Mecker, 37 N. J. L. 
300. See Pettibone v. Roberts, 2 Root (Conn.) 
261. 

Prefcrrcd creditors are those who, in con- 
sequence of some provision of law, are en- 
titled to some special privilege in the order 
in which their clairns are to be paid. 

CREDITOR, JUDGMENT. One who has 
obtained a judgment against his debtor, un- 
der which he can enforce execution. 

CREDITORS’ BILL. A bill in equity, filed 
by one or more creditors, for the purpose of 
collecting their debts out of assets, or under 
circumstances as to which an execution at 
law would not be available. 

It is a proceeding in rem, to make effective 
a judgment against the debtor’s property 
which is coueealed; Houghton & Co. v. Axels- 
son, 64 Ivan. 274, 67 Pac. 825. Such bills are 
usually filed by and on behalf of the complain- 
ant and all other creditors who shall come 
in under the decree. Thcy may be either 
against the debtor in liis lifetime or for an 
account of the assets and a due settlement 
of the estate of a decedent. 

They are divided by Bispham (Equity) into 
two classes, numbered in the order here stat- 
ed. In bills of the second class, or those 
which in effect seek for the administratiou of 
a decedent’s estate, the usual decree against 
the executor or administrator is quod com- 
putet; it directs the master to take the ac- 
counts between the deceased and all liis cred- 
itors, and to cause the creditors, upon due 
public notice, to come before him to prove 
their debts, and to take an account of all 
the personal estate of the deceased in the 
hands of the executor or administrator, and 
the saine to be applied in payment of the 
dehts and other charges in a due course of 
administration; 1 Story, Eq. Jur. 546. 

Generally speaking, this jurisdiction lias 
been transferred to probate courts in niost 
of the states, but in some states tlie original 
jurisdiction of equity over the administvation 
of estates remains unabridged by the stat- 
utes and is concurrent with that of probate 
courts. See 3 Pom. Eq. Jur. § 1154. 

Creditors’ suits of the other class are 
bronght while the debtor is living and for 
the collection of a debt against him. This 
jurisdiction had its origin in the inadequacy 


of common-law remedies by writs of exe- 
cution. These writs at common law often 
did not extend to estates and interests whicli 
wcre equitable in thcir nature. and creditors’ 
suits wcre therefore permitted to be brought 
where the relief at common law by execution 
was inefL'ectual, as for the discovery of as* 
sets, to reach equitable and other interests 
not subject to levy and sale at law, and to 
set aside fraudulent conveyances. 

Statutes in England and America have ex- 
tended the common-law remedies and pro- 
vided adequate legal relief in many cases 
wliere formerly a resort to equity was neces- 
sary; Pom. Eq. Jur. § 1415. 

Tlie jurisdiction of chancery in suits 
brought by judgment creditors to enforce the 
eollection of their judgments, after having 
exhausted their remedy at law, although it 
may have previously existed, is in some 
states expressly declared and defined by stat- 
utes. 

Before a creditor can resort to the equi- 
table estate of his debtor, he must first ob- 
tain judgment and seek to collect the debt 
by execution ; exhausting his remedy at law; 
Scott v. Neely, 140 U. S. 106, 11 Sup. Ct. 712, 
35 L. Ed. 35S; Taylor v. Bowker, 111 U. S. 
110, 4 Sup. Ct. 397, 2S L. Ed. 3GS; Newman v. 
Willetts, 52 111. 9S ; Lawson’s Ex’r v. Grubbs’s 
Adm’r, 44 Ga. 4G6; and it must appear 
that a judgment has been recoyered, execu- 
tion issued thereon aud returned “ nulta bo- 
na;” Preston v. Colby, 117 111. 477, 4 N. E. 
375; Taylor v. Bowker, 111 U. S. 110, 4 
Sup. Ct. 397, 28 L. Ed. 36S; but this rule is 
said to be too general; 3 Pom. Eq. Jur. § 
1415; it probably would not apply where the 
judgment was a lien; id.; Fleming v. Graf- 
ton, 54 MIss. 79; and in the federal court the 
objection that the claim has not been re- 
duced to judgment can he raised only by de- 
fendant and may be waived; Pennsylvania 
Steel Co. v. Ry. Co., 157 Fed. 440. A judg- 
ment cannot be questioned upon a creditor’s 
bill brought to secure its payment; Matting- 
ly v. Nye, S Wall. (U. S.) 370, 19 L. Ed. 3S0. 

In a few jurisdictions the equitable rule 
lias been changed by statute, so that suits to 
set aside fraudulent conveyances may be 
maintained by simple c-ontract creditors; 
Builders’ & Painters’ Supply Co. v. Bank, 
123 Ala. 203, 26 South. 311; Riggiu v. Hil- 
lard, 56 Ark. 476, 20 S. W. 402, 35 Am. St. 
Rep. 113; Huntington v. Jones, 72 Conn. 45, 
43 Atl. 564;. Phelps v. Smith, 116 Ind. 399, 
17 N. E. 602, 19 N. E. 156 ; Balls v. Balls, 69 
Md. 3SS, 16 Atl. 1S; Sandford v. Wright, 
164 IMass. S5, 41 N. E. 120; Dawson Bank v. 
ITarris, S4 N. C. 206; Greene v. Starnes, 1 
ITeisk. (Tenn.) 582 ; Stovall v. Bank, 7S Ya. 
1SS; Frye v. Miley, 54 W. Va. 324, 46 S. E. 
135. A judgment of a court of record is or- 
dinarily sufficient; Chalmers v. Sheehy, 132 
Cal. 459, 64 Pac. 709, S4 Am. St. Rep. 62; 
Schaible v. Ardner, 9S Mich. 70, 56 N. V W. 
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1105; Thorp v. Leibrecht, 5G N. J. Eq. 409, 
39 Atl. 301; but a judgment may be di.s* 
pensed with when a creditor desires to reaoli 
assets of a deeeased debtor ; Mallow v. Walk- 
er, 115 Ia. 238/ SS N. W. 452, 91 Am. St. Rep. 
158; or when a debtoi* has ‘absconded and 
cannot be found witliin the state; First Nat. 
Bauk of Riverside v. Eastinan, 144 Cal. 4S7, 
77 Pac. 1043, 103 Am. St. Rep. 95, 1 Ann. 
Cas. G2G ; Quarl v. Abbett, 102 Ind. 234, 1 
N. E. 47G, 52 Am. Rep. GG2; or wliere the 
debtor is insolvent and the claim is undis- 
puted; Talley v. Curtain, 54 Fed. 43, 4 C. 
C. A. 177. An attachment wliich creates a 
lien upon real property may be the founda- 
tion of a creditor’s bill to set aside a fraud- 
ulent conveyance; Chicago & A. Bridge Co. 
v. Packing Co., 4G Fed. 581; Evans v. Lough- 
ton, G9 Wis. 138, 33 N. W. 573. Whcre exe- 
cution after judgnient is neccssary to form 
part of basis for a bill, it should be directed 
to and returned either from the county wliere 
the judgment was obtaiued or where the 
debtor resides; Nashville, C. & St. L. R. Co. 
v. Mattingly, 101 Ky. 219, 40 S. W. G73; 
Ulinois Malleable Iron Co. v. Graham, 55 111. 
App. 26G. 

Creditors cannot attack the interest of 
third parties, alleged to have been obtained 
by fraud, until they have gained a standing 
in court by legal proceedings; Scott v. Charn- 
hers, G2 Mich. 532, 29 N. W. 94; Goode v. 
Garrity, 75 Ia. 713, 3S N. W. 150; Tift v. 
Collier, 7S Ga. 194, 2 S. E. 943; McMurtry v. 
Masonic Temple Co., SG Ky. 20G, 5 S. W. 570. 

Judgments of the federal court cannot be 
made the basis of a creditor’s bill in a state 
eourt; Wiuslow v. Leland, 12S 111. 304, 21 
N. E. 5SS; contra , First Nat. Bank of Chi- 
cago v. Sloman, 42 Neb. 350, G0 N. W. 5S9, 
47 Am. St. Rep. 707; Cliicago & A. Bridge 
Co. v. Fowler, 55 Kan. 17, 39 Pae. 727. The 
plaintiff in a crcditor’s bill is not eoncludcd 
by sworn answer of defondaut; Edwards v. 
Rodgers, 41 111. App. 405. 

A creditor’s bill is not maintainable 
against a debtor and his fraudulent grantce, 
after tlie return of an execution satislied; 
Davis v. Walton, S0 Me. 4G1, 15 Atl. 4S. A 
judgment creditor’s hill may be framed for 
the double purpose of aidiug an execution 
and to rcach property not opeu to execution; 
Vanderpool v. Notley, 71 Micli. 431, 42 N. W. 
GS0. 

The debtor should he made a party ; U. S. v. 
Ilowland, 4 Wheat. (U. S.) 108, 4 L. Ed. 52G; 
the person wlio lias possessiou of the property 
sought to be reached must be joined; Dob- 
bins v. Coles, 59 N. J. Eq. S0, 45 Atl. 444; 
aml in general all who have interests which 
will be affected by the decree in the property 
sought to be reached nnist be made parties; 
State v. Superior Court, 14 Wash. GSG, 45 
Pac. 670; Marsliall’s Ex’r v. Ilall, 42 W. Va. 
0-11, 2G S. E. 300. A single creditor may iile 
a bill on his own behalf aud he is entitlcd to 


retain the priority thereby gained over other 
creditors; Senter v. Williams, GI Ark. l&O, 
32 S. W. 490, 54 Am. St. Rep. 200; Pullis 
v. Robison, 73 Mo. 201, 39 Am. Rep. 497; 
Clark v. Figgins, 31 W. Va. 157, 5 S. E. G43, 
13 Am. St. Rep. SGO (» contra , where other 
creditors intervene; Johnston v. Paper Co., 
153 Pa. 1S9, 25 Atl. 5G0, SS5); except in cer- 
tain suits, where a trust or quasi-trust exibts 
for all creditors; Fauch v. De Socarras, 5G 
N. J. Eq. 524, 39 Atl. 3S1; Coddington v. 
Bispham’s Ex’rs, 3G N. J. Eq. 574 ; Baker v. 
Kinnaird, 94 Ky. 5, 21 S. W. 237; Day v. 
Washburn, 24 llow. (U. S.) 355, 1G L. Ed. 712. 

It is the filing of the bill and service of 
process after the return of execution which 
gives the plaintiff a specific lien; Hines v. 
Duncan, 79 Ala. 112, 5S Am. Rep. 5S0; Beith 
v. I’orter, 119 Mich. 3G5, 78 N. W. 33G, 75 
Am. St. Rep. 402. 

A court of equity has jurisdiction to seq- 
uestrate property in a creditor’s suit, where 
the bill charges fraud as well as insolven- 
cy; Robinson v. Ins. Co., 162 Fed. 791. 
Intangible property can be reached by cred- 
itor’s bill, such as patents and copyrights; 
Stephens v. Cady, 14 How. (U. S.) 52S, 14 L. 
Ed. 52S; Ager v. Murray, 105 U. S. 12G, 26 
L. Ed. 942; probably the majority rule is 
that, in the absence of statutory authoriza- 
tion, a creditor’s bill cannot reach clioses 
iu action unless the case presents some inde- 
pendent ground of equity jurisdiction; Greene 
v. Keene, 14 R. I. 3SS, 51 Am. Rep. 400. 

Alimony awarded to a wife cannot be ap- 
plied by creditor’s bill to the payment of a 
debt contraeted before the decree of divorce; 
Romaiue v. Chauncey, 129 N. Y. 5GG, 29 N. E. 
S2G, 14 L. R. A. 712, 2G Am. St. Itep. 544 ; a 
contingent interest, such as devise under a 
will, may be subjected to the payment of 
debts; Jacob v. Iloward (Ky.) 22 S. W. 332; 
so of any equitable interest; Galveston, II. & 
S. A. R. R. Co. v. McDonald, 53 Tex. 510. 
Fraudulent transfers of personalty may be 
set aside, but the bill is seldom used for this 
purpose, the general praetice being to levy 
on pcrsonal property and delermine the own- 
ersliip by action of replevin; O’Brien v. 
Stambach. 101 Ia. 40, G9 N. W. 1133, G3 Am. 
St Rep. 3GS; Pierstoff v. Jorges. SG Wis. 
12S, 5G N. W. 735. 39 Am. St. Rop. SSl; Iligh- 
ley v. Bank, 1S5 111. 5G5. 57 N. E. 430. 

Motives of public policy prohibit a bill to 
reach the salary of a state ollicial; Bank of 
Teunessee v. Dibrell, 3 Sneed (Tenn.) 379: 
or of an employe of a municipal corjKiration : 
Addystou Pipe Co. v. City of Cliicago, 170 
111. 5S0, 4S N. E. 9G7, 44 L. It A. 405: Mor- 
gan v. Rust. 100 Ga. 310. 2S S. E. 419; but 
if the eourt can ascertaiu that no iuconven- 
ieuce can result to the public in a given case. 
the suit may be maintained; Berton v. An- 
derson, 5G Ark. 47G, 20 S. W. 250 ; Kuight v. 
Nash, 22 Minn. 452; Pendleton v. Perkins. 49 
Mo. 5G5. There are various statutory exemp- 
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tions, such as homestcads ; Jayne v. Ilymcr, 
66 Neb. 785, 92 N. W. 1019; Hincs v. Dun- 
can, 79 Ala. 112, 58 Am. nep. 5S0. Money in 
custodia lcyis , as in thc liands of a clcrk of 
court in his oflicial capacity, cannot be made 
the subject of a creditor’s bill; Anheuser- 
Busch Brewing Ass’n v. Hier, 52 Ncb. 424, 
72 N. W. 5SS; U. S. v. Eiscnbeis, 88 Fed. 4. 
A creditor’s bill will lic against municipal 
corporation, though the same be not subject 
to garnislimcut. See Addison Pipe & Steel 
Co. v. Chicago, 2S Chicago Eeg. News 256. 

State statutes authorizing suits in the na- 
ture of creditors’ bills against corporations 
do not give the federal courts jurisdiction to 
entertain such suits when the creditor has not 
first exhausted his legal remedy, since the 
equity jurisdiction of tlioSe courts cannot be 
enlarged by a state statute; Morrow Shoe 
Mfg. Co. v. Shoe Co., 60 Fed. 341, 8 C. C. A. 
652, 24 L. R. A. 417; nor will such a bill lie 
to obtain the seizure of the property of an 
insolvent corporation which has failed to col- 
lect stock subscriptions and executed an il- 
legal trust deed, as these facts do not change 
the rule of those courts that simple contract 
creditors cannot obtain the aid of equity to 
effect the seizure of the debtor’s property and 
its application to their claims; Hollins v. 
Coal & Iron Co., 150 U. S. 371, 14 Sup. Ct. 
127, 37 L. Ed. 1113. But see Atlanta & F. R. 
Co. v. Ry. Co., 35 Cent. L. J. 207. 

See Bisph. Eq. 525-528; Richmond v. Irons, 
121 U. S. 44, 7 Sup. Ct. 788, 30 L. Ed. 864; 
4 Harv. L. Rev. 99; 5 id. 101; Ad. Eq. 250. 

CREEK. Such small inlets of the sea, 
whether mthin the precinct or extent of a 
port or without, as are narrow passages, and 
have sliore on either side of them. Callis, 
Sew. 56; 5 Taunt. 705. 

Such inlets that though possibly for their 
extent and situation they might be ports. 
yet are either members of or dependent upon 
other ports. 

In England the name arose thus. The king could 
not conveniently have a customer and comptroller 
in every port or haven. But such custom-officers 
were fixed at some eminent port; and the smaller 
adjacent ports became by that means creeks, or ap- 
pendants of that port where these custom-officers 
were plaeed. 1 Chit. Com. Law, 726; Hale, de Porti- 
bus Maris, pt. 2, c. 1, vol. 1, p. 46; Comyns, Dig. 
Navigation (C); Callis, Sew. 34. 

A small stream, less than a river. Baker 
v. Boston, 12 Pick. (Mass.) 184, 22 Am. Dec. 
421; Schermerhorn v. R. Co., 3S N. Y. 103. 

A creek passing through a deep level marsh 
and navigable by small craft, may, under 
legislative authority, be obstructed by a dam, 
or wholly filled up and converted into house- 
lots,—such obstructions not being in conflict 
with any act of congress regulating com- 
merce; Willson v. Marsh Co., 2 Pet. (U. S.) 
245, 7 L. Ed. 412 ; Com. v. Charlestown, 1 
Piclc. (iNIass.) 180, 11 Am. Dec. 161; Rowe v. 
Bridge Corp., 21 Pick. (Mass.) 344; Charles- 
town v. County Com’rs, 3 Metc. (Mass.) 202; 
Glover v. Powell, 10 N. J. Eq. 211. 


CREEK NATI0N. See Indian Tribe. 

CREMATI0N. The act or practice of re- 
ducing a corpse to aslies by means of fire. 
Act Pa. 1891, June S; P. L. 212. 

To burn a dead body instead of burying 
it is uot a misdemcanor unless it is so done 
as to aznount to a public nuisance. If an 
inquest ouglit to be licld upon a dead body 
it is a misdemeanor so to dispose of the 
body as to prevent the coroner from holding 
au inquest; L. R. 12 Q. B. D. 247. In L. R. 
20 Ch. D. 659, it was doubted as to whether 
it is lawful to burn a body, but the question 
was not decided. Sce 43 Alb. L. J. 140. See 
Dead Body. 

CREMENTUM COMITATUS. The in- 

crease of the county. The inerease of the 
king’s rents above the old vicontiel rents for 
which the sheriffs were to account Whar- 
ton, Dict. 

CREPUSCULUM. Daylight; twilight. The 
light which immediately preccdes or follows 
the rising or setting of the sun. 4 Bla. Com. 
224. Housebreaking during the period in 
which there is sunlight enough to discern a 
person’s face {crepusculum) is not burglary; 
Co. 3d Inst. 63; 1 Russell, Cr. 820; 3 Greenl. 
Ev. § 75. 

CRETIO. Time for deliberation allowed 
an heir (usually 100 days), to decide w T hether 
he would or would not take an inheritance. 
Calvinus, Lex.; Taylor, Gloss. 

CREW. The word crew used in a statute 
in connection with master , includes öfficers as 
well as seamen. U. S. v. Winn, 3 Sumn. 209, 
Fed. Cas. No. 16,740; U. S. v. Winn, 1 Law 
Rep. 63, Fed. Cas. No. 16,739a. Sometimes 
also the master is included; Millaudon v. 
Martin, 6 Rob. (La.) 534; but a passenger* 
would not be; U. S. v. Libby, 1 W. & M. 231, 
Fed. Cas. No. 15,597. See Full Crew. 

C RI E R (Norman, to proclaim). An officer 
w r hose duty it is to make the various proc- 
lamations in court, under the direction of the 
judges. The office of crier in chancery is 
now abolished in England. Wharton. 

CRIM. C0N. An abbreviation for crim- 
inal conversation, of very frequent use, de- 
noting adultery, unlaw T ful sexual intercourse 
with a married woman. Bull. N. P. 27; Ba- 
con, Abr. Marriage (E) 2; Nixon v. Brown, 
4 Blackf. (Ind.) 157; 3 Bla. Com. 139. 

The term is used to denote the act of adul- 
tery in a suit brought by the husband of the 
married woman with whom the act was com- 
mitted, to recover damages of the adulterer. 
That the plaintiff connived at or assented to 
his wife’s infidelity, or that he prostituted 
her for gain, is a complete answ T er to the ac- 
tion. But the fact that the wife’s character 
for chastity w T as bad before the plaintiff mar- 
ried her, that he lived with her after he knew 
of the criminal intimacy wdth the defendanr 
that he had connived at her intimacy with 






CRIM. CCXN. 


729 


CRIME 


otber men, or that the plaintiff had been false 
to his wife, only go in mitigation of dam- 
ages ^ Sanborn v. Neilson, 4 N. H. 501; Sher- 
wood v. Titman, 55 Pa. 77; as will the fact 
that the wife willingly consented or threw 
herself in the way of her paramour; Fergu- 
son v. Smethers, 70 Ind. 520, 3G Am. Rep. 
1S6. 

The wife cannot maintain an action for 
criminal conversation with her husband; 
aud for this, among other reasons, because 
her husband, who is particcps criminis , must 
be joined with her as plaintiff. But the 
husband may maiutain the action after a di- 
vorce granted; 2 Bish. Marr. Div. & Sep. 

§ 727; Ratcliff v. Wales, 1 Ilill (N. Y.) G3. 
This action is rare in the United States, and 
has been abolished in Englaud by 20 & 21 
Vict. c. S5, § 59. The husband may, how- 
ever, in suing for a divorce, claim damages 
from the adulterer; 3 Steph. Com. 437. The 
right to an action for damages is not barred 
by the fact that the act was done by violence, 
and that a criminal action will lie; Egbert 
v. Greenwalt, 44 Mich. 245, 6 N. W. G54, 3S 
Am. Rep. 2G0. See 15 Am. L. Reg. (N. S.) 451. 
That the defendant was ignorant that the 
woman was married is immaterial ; Wales 
v. Miner, S9 Ind. 119; 4 C. & P. 499. 

CRIME. An act committed or omittcd in 
violation of a publie law forbidding or com- 
manding it. 

A wroug which the government notices as 
injurious to the public, and punishes in 'what 
is called a criminal proceeding in its own 
name. 1 Bish. Cr. Law § 43. See People v. 
Supervisors of Ontario County, 4 Denio (N. 
Y.) 2G0; Rector v. State, 6 Ark. 187 ; Durr 
v. Iloward, id. 4G1; Clark, Cr. Law 1. See 
Intent; Mens Rea. 

The •word crime generally denotes an offence of a 
deep and atrocious dye. When the act is of an in- 
ferior degree of guiit, it is caiied a misdemcanor ; 4 
Bla. Com. 4. Crime, however, is oftcn used as com- 
prehending misdemeanor and even as synonymous 
* therewith, and aiso with offence; in short, as em- 
bracing every indictable offence; State v. Corpora- 
tion of Savannah, T. U. P. Charlt. (Ga.) 235, 4 Am. 
Dec. 708; Van Meter v. Peopie, 60 III. 16S; In re 
Bergin, 31 Wis. 383 ; In re Ciark, 9 Wend. (N. Y.) 
212 ; Kentucky v. Dennison, 24 How. (U. S.) 102, 16 
1m Ed. 717 ; In re Voorhees, 32 N. J. L. 144 ; Peopie 
v. Board of Poiice Com’rs, 39 Hun (N. Y.) 510; 
People v. French, 102 N. Y. 583, 7 N. E. 913 ; but it 
is not synonymous with felony ; County of Lehigh 
v. Schock, 113 Pa. 379, 7 Atl. 52. 

Crimes are defincd and punished by statutes and 
by the commou iaw. Most common-law offences arc 
as well known and as precisciy ascertained as those 
whlch are defined by statutes: yct, from the difli- 
culty of exactiy defining and describing every act 
which ought to be punisbed, the vitai and prescrv- 
ing principlc has been adoptcd that ali immoral acts 
which tcnd to the prejudice of the community are 
punishable criminally by courts of justice; 2 East 
5, 21 ; State v. Doud, 7 Conn. 386 ; People v. Smith, 
6 Cow. (N. Y.) 258; Com. v. Harrington, 3 Pick. 
(Mass.) 26. 

As to “moral turpitude” as ground of de- 
portation, see that title. 

There are no common-law offences against 
the United States; U. S. v. Eaton, 144 U. S. 


G77, 12 Sup. Ct. 7G4, 36 L. Ed. 591; Petti- 
bone v. U. S., 148 U. S. 203, 13 Sup. Ct. 542, 
37 L. Ed. 419. See Common Law. Tbere 
c-an be no constructive offences, and before a 
man can be punished, his c-ase must be plain- 
ly and unmistakably witbin the statute; T’. 

S. v. Laeher, 134 U. S. G24, 10 Sup. Ct. G25, 
33 L. Ed. 1080 ; Todd v. U. S., 15S U. S. 282, 
15 Sup. Ct. 8S9, 39 L. Ed. 982. 

Dcliberation and premeditation to counnit 
crime need not exist in tbe criminal’s mind 
for any fixed period before tbe comniissiuii 
of the act; Thiede v. Utah, 159 U. S. 510, 1G 
Sup. Ct. C2, 40 L. Ed. 237. 

A crime malum in se is an act whicli 
shocks the moral sense as being grossly im- 
moral and injurious. With regnrd to some 
offences, such as murder, rape, arson, burgla- 
ry, and larceny, there is but one sentiment in 
all civilized countries, which is tbat of un- 
qualified condemnation. IVith regard to oth- 
ers, such as adultery, polygamy, and drunk- 
enness, in some communities they are ro- 
garded as mala in se; while in others they 
are not even mala proliibita. 

An offence is regarded as strictly a malum 
prohibitum only whcn, without the prohibi- 
tion of a statute, the commission or omission 
of it would in a moral point of view be re- 
garded as indifferent. The criminality of 
the act or omission consists not in the sim- 
ple perpetration of the act, or the neglect to 
perform it, but in its being a violation of a 
positive law. 

The nature of the offense and the amount 
of punishment prescribed, rather than its 
place in the statutes, determine whether it 
is to be placed among tlie serious or petty 
offenses, whether among crimes or misde- 
meanors; Schick v. U. S., 195 U. S. G5, 24 
Sup. Ct. 82G, 49 L. Ed. 99, 1 Ann. Cas. 5S5. 
The purchase or receipt for sale of oleomar- 
garine which has not been branded or stamp- 
ed according to law was held a misdemeanor, 
not a crime; id. 

A corrupt purpose, a wicked intent to do 
evil, is indispensable to conviction of a crime 
which is morally wrong. But no evil iutent 
is essential to an offence which is a mere 
malum prohibitum. A simple purpose to do 
the act forbidden in violation of the statuto 
is the only criminal intent requisite to a 
conviction of a statutory offense which is 
uot maJum in se; Armour Facking Co. v. U. 
S„ 153 Fed. 1, S2 C. C. A. 135, 14 L. R. A. 
(N. S.) 400. 

It may be by act of omission, e. g., where 
a public officer, charged with the duty of 
rescuing bathers, neglects hls duty and one 
is drowned. 

The following is, perhaps, as complete a 
classification as the subjcct admits; 

Offcnccs against thc sovcrcigntij of thc 
state. 1. Treason. 2. Misprision of treason. 

Offcnccs against thc Jives and pcrsons of 
individuals . 1. Murder. 2. Manslaughter. 
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3. Attempts to murder or kill. 4. Maykem. 

5. Rape. 6. Robbery. 7. Kidnapping. S. 
False imprisonment. 9. Abduction. 10. As- 
sault and battery. 11. Abortion. 12. Cruel- 
ty to ckildren. 

Offenccs against public property . 1. Burn- 
ing or destroying public property. 2. Injury 
to tbe same. 

Offences against private property. 1. Ar- 
son. 2. Burglary. 3. Larceny. 4. Obtaining 
goods on false pretences. 5. Embezzlement. 
Ö. Malicious miscliief. 

Offcnces against public justice. 1. Perju- 
ry. 2. Bribery. 3. Destroying public rec- 
ords. 4. Counterfeiting public seals. 5. Jail- 
breack. G. Escape. 7. Resistance to officers. 
8. Obstructing legal process. 9. Barratry. 
10. Maintenance. H. Ckamperty. 12. Con- 
tempt of court. 13. Oppression. 14. Extor- 
tion. 15. Suppression of evidence. 16. Com- 
pounding felony. 17. Misprision of felony. 

Offcnccs against the public peace. 1. Ckal- 
lenging or accepting a ckallenge'to a duel. 
2. Enlawful assembly. 3. Rout. 4. Riot. 5. 
Breach of tke peace. 6. Libel. 

Offences against chastity. 1. Sodomy. 2. 
Bestiality. 3. Adultery. 4. Incest. 5. Big- 
amy. 6. Seduction. 7. Fornication. 8. Las- 
civious carriage. 9. Keeping or frequenting 
kouse of ill-fame. 

Offences against public policy. 1. False 
currency. 2. Lotteries. 3. Gambling. 4. Im- 
moral shows. 5. Violations of the rigkt of 
suffrage. 6. Destruction of game, fisk, etc. 
7. Nuisance. 

Offences against the currency , and public 
and private securities. 1. Forgery. 2. Coun- 
terfeiting. 3. Passing counterfeit money. 

Offences against religion , decency , and 
morality. 1. Blasphemy. 2. Profanity. 3. 
Sabbath-breaking. 4. Obscenity. 5. Cruelty 
to animals. 6. Drunkenness. 7. Promoting 
intemperance. See 2 Skarsw. Bla. Com. 42. 

Offenccs against the public, individuals, or 
their property. 1. Conspiracy. 

Under recent legislation certain new of- 
fences kave been created, suck as conspira- 
cies in restraint of trade; infractions of 
rules affecting commerce and carriers and 
tke like. Tkese kave been called commercial 
crirnes; suck, for instance, as infractions of 
tke Sherman Anti-Trust Act. 

As to state compensation to one unjustly 
accused of crime, see Restitution. 

See Continuing Offence; Letteb; In- 
tent ; Prosecutor ; Criminal Law. 

CR1ME AGAINST NATURE. Sodomy or 
buggery. Ausman v. Veal, 10 Ind. 355, 71 
Am. Dec. 331. 

CRIMEN FALSI. ln Civil Law. A fraud- 
ulent alteration, or forgery, to conceal or 
alter tke truth, to the prejudice of anotker. 
Tkis crime may be committed in tkree ways, 
namely : by forgery; by false declarations 
or false oath, — perjury; by acts, as by deal- 
ing with false weigkts and measures, by al- 


tering tlie current coin, by making false 
keys, and tke like; see Dig. 48. 10. 22; 34. 
8. 2; Code 9. 22; 2. 5. 9. 11. 1G. 17. 23. 24; 
Merlin, RCpert.; 1 Bro. Civ. Law 426; 1 
Phill. Ev. 26; 2 Stark. Ev. 715. 

At Common Law. Any crime wkich may 
injuriously affect the administration of jus- 
tice, by the introduction of falsehood and 
fraud. Johnston v. Riley, 13 Ga. 97; Webb 
v. State, 29 Okio St. 351, 358; Harrison v. 
State, 55 Ala. 239; U. S. v. Block, 4 Sawy. 
211, Fed. Cas. No. 14,609. See Maxims (cri- 
men falsi dicitur , etc.). 

Tke meaning of this term at eommon law 
is not well defined. It has been held to in- 
clude forgery; 5 Mod. 74; perjury, suborna- 
tion of perjury; Co. Litt. 6fr; Comyns, Dig. 
Testmoigne (A 5) ; suppressipn of testimony 
by bribery or conspiracy to procure the ab- 
sence of a witness; Ry. & M. 434; conspiraey 
to accuse of crime; 2 Hale, Pl. Cr. 277; 2 
Leaeh 496; 2 Dods. 191; barratry; 2 Salk. 
690; the fraudulent making # or alteration 
of a writing, to tke prejudice of anotker 
man’s rigkt; or of a stamp, to tke prejudice 
of tke revenue; 4 Steph. Comm. (15th ed.) 
119, citing 2 East P. C. Ch. xix, § 60. The 
effect of a conviction for a crime of this 
class is infamy, and incompetence to testify; 
Barbour v. Com., S0 Va. 2S8. Statutes some- 
times provide wkat skall be such crimes. 

CRIMEN L/ES/E IVIAJ ESTATIS. See L^- 
sa Majestas. 

CRiMINA EXTRAORDINARIA. ln South 
African Law. Certain crimes have been so 
called by Voet and tke classification is some- 
times broadly used. They include interfer- 
ing witk another’s marital rights, seducing a 
girl, polluting streams, procuring abortion, 
blackmail and many others. The classifica- 
tion does not seern valuable. See 28 So. Afr. 
L. J. 490. 

CRIMINAL C0NVERSATI0N. See Crim. 
Con. 

CRIMINAL INF0RMATI0N. A criminal 
suit brought, witkout interposition of a 
grand jury, by tke proper officer of tke king 
or state. Cole, Cr. Inf.; 4 Bla. Com. 398. 
See INFORMATION. 

CRIMINAL INTENT. The intent to com- 
mit a crirne; malice, as evidenced by a crim- 
inal act. Black, Dict. 

CRIMINAL LAW. That branck of juris- 
prudence which treats of crimes and offences. 

From the very nature of the social com- 
pact on wkich all municipal law is founded, 
and in consequence of wkich every man, 
when lie enters into society, gives up part 
of his natural liberty, result tkose laws 
which, in certain' cases, authorize the inflic- 
tion of penalties tke privation of liberty and 
even tke destruction of life witk a view to 
tke future prevention of crime and to insur- 
ing tke safety and well-being of the public. 
Salus populi 8Uprema lex. 
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The extreme importance of a knowledge 
ef the criminal law is evident. For a mis- 
take in point of law, which every person of 
discretion not ouly may know but is bound 
and pvesumed to know, is in criminal cases 
no defence. Ignoruntia corum qucc quis 
scirc tcnctur non cxcusat. This law is ad- 
ministered upon the principle that evcry one 
must he taken conclusively to know it witli- 
out proof that he does know it; per Tirnlal, 
C. J., in 10 Cl. & F. 210. See U. S. v. An- 
thony, 11 Blatchf. 200. Fed. Cas. Xo. 14,150; 
lloover v. State, 50 Ala. 57; State v. Good- 
enow, G5 Me. 30; State v. Ilalsted, 30 X. J. 
L. 402. And this is true thougli the statute 
making an act illcgal is of so recent pro- 
mulgation as to make it impossible to know 
of its existence; Brancli Bank at Alobile v. 
Murphy, S Ala. 110; Ileard v. Heard, 8 Ga. 
380; The Ann, 1 Gall. C. C. G2, Fed. Cas. No. 
307. This doctrine has bocn carried so far 
as to include the case of a foreigner cliarged 
with a crime which was no offence in his 
own country; 7 C. & P. 436; Russ. & R. 4. 
See Sunmer v. Beeler, 50 Ind. 341. 10 Ain. 
Rep. 718. And, further. the criminal law, 
whether common or statute, is iinperative 
with reference to the conduct of individuals; 
so that, if a statute forbids or commands a 
thing to be done, all acts or omissions con- 
trary to the prohibition or command of the 
statute are offences at common law, and or- 
dinarily indictable as such; Hawk. Pl. Cr. 
hk. 2, c. 25, § 4; 8 Q. B. 8S3. An offeuee 
which may be the subject of criminal pro- 
cedure is an act committed or omitted in 
violation of a public laio either forbidding 
or commanding it; U. S. v. Eaton, 144 U. S. 
G77, 12 Sup. Ct. 7G4, 3G L. Ed. 591. 

In seeking for the sources of our law up- 
on this subject, when a statute punishes a 
crime by its legal designation, without enu- 
merating the acts which constitute it, then 
it is necessary to resort to the common law 
for a definition of the crime with its dis- 
tinctions and qualifications. So if an act is 
made criminal, but no mode of prosecution 
is direeted or no punishment provided, the 
common law furnishes its aid, prescribing 
the mode of prosecution by indictmcnt, and 
as a mode of jmnishment, fine, and imprison- 
inent. This is generahy designatcd the com- 
mon law of England; but it might now be 
properly cailed the common law of tliis coun- 
try. It was adopted by general consent when 
our ancestors first settled here. So far, 
thercfore, as the rules and prineiples of the 
common law are api)lical)le to the adminis- 
tration of criminal law and have not bcon 
altered and modified hy legislative cnact- 
ments or judicial decisions, the.v have the 
same force and effect as laws formally enact- 
ed; Tully v. Com., 4 Metc. (Mass.) 358; 
Com. v. Chapman, 13 Metc. (Mass.) G9. 
“The common law of crimes is at present 
that jus vGQum ct incognitum against which 
jurists and vindicators of freedom have 


strenuously protested. It is to be observed 
that the definitious of crimes. the nature of 
puuishments, and the forms of criminal pro- 
eedure originated, for tlie nmst part, in the 
principles of the most ancicnt common law, 
but tliat most of the unwritteu rules touch- 
iug crimes have been nmdified by statutes 
wliich assume the common-law terms aml 
definitions as if tlieir import were familiar 
to the cominunity. The comrnon law of 
crimes has, partly from lmmane and partl.v 
from corrupt motivcs, Lecn pre-cminently the 
sport of judicial eonstructions. Iu tlieory, 
indeed, it was made for the state of things 
that prevailed iu (his island and the kind 
of people that inhabited it in the reigu of 
Richard I.; in reality, it is the patehwork 
of every judge in every reign, from Cceur 
de Lion to Victoria.” Ruius of Time Ex- 
emplified in Ilale’s Pleas of the Crown, by 
Amos, Pref. x. 

Some of the leading principles of the Eng- 
lish and American system of criminal law 
are — First. Every man is presumed to be in- 
nocent nntil the contrary ls shown; and if 
there is any reasonable doubt of his guilt, 
he is entitled to the bcnefit of the douht. 
See Mugler v. Kansas, 123 U. S. G23, S Sup. 
Ct. 273, 31 L. Ed. 205. Sccond. In general, 
no person can be brougbt to trial until a 
grand jury on examination of the charge has 
found reason to hold hiin for trial. Ex par- 
te Bain, 121 U. S. 1, 7 Sup. Ct. 781, 30 L. Ed. 
849. Tliird. The prisoner is entitled to trial 
by a jury of his peers, who are eliosen from 
the body of tlie people with a view to Im- 
partiality, and wliose decision on questions 
of fact is final. Fourth. The question of his 
guilt is to be dctermined without reference 
to his general character. By the systoms of 
continental Europe, on the contrary. tlie tri- 
bunal not only examines the evidence relat- 
ing to the offence, but looks at the probabili- 
tics arising from tbe prisonor's previous liis- 
tory and habits of life. Fiftli. The prisoner 
cannot be required to eriminate liiniself. 
(The general rule, however, now seems to 
he in jurisdictions where tlierc is no statu- 
tory prohibition, tliat an accused person tes- 
tifying in his own hehalf may be eross-ex- 
amined like anv other witness; Poople v. 
Tice, 131 N. Y. G51. 30 N. E. 494, 15 L. R. A. 
GG9; People v. Iloward, 73 Mich. 10, 40 N. 
W. 7S9; Boyle v. State, 105 Iml. 4G9, 5 N. E. 
203, 55 Am. Rcp. 218; Keyes v. State, 122 
Ind. 527, 23 N. E. 1097; State v. Pfofferle, 
3G Kan. 90. 12 Pac. 400; State v. IIufT. 11 
Nev. 17; Chambers v. People, 105 111. 413. 
See for a full discussion of this question. 
Rice, Ev. § 223 and note ; Counselinnn v. 
Hitchcock, 142 T T . S. 547, 12 Sup. Ct. 195, 35 
L. Ed. 1110.) Si.rth. Ile cannot hc twice put 
iu jeopardy for tlie same offence. See Sim- 
mons v. U. S., 142 U. S. 148. 12 Sup. Ct, 171, 
35 L. Ed. 9G8; In re NieIs?on, 131 U. S. 170, 
9 Sup. Ct. G72, 33 L. Ed. 11S. Serrnth. He 
cannot be puuished for an act which was 
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not an offence by the law existing at the 
time of its commission; nor can a severer 
punishment be inflicted than was declared 
by law at that time. 

See Crime; Ignorance; Intent ; Jeopar- 
dy; Infamous Crime; Infamy; Prisoner. 

As to the identification of crimiuals, see 
Anthropometry ; Rogue’s Gaixery. 

As to circulating photographs of criminals, 
to assist in detecting crime, see Privileoed 

COMMUNICATIONS. 

CRIMINAL LAW CONSOLID ATION 
ACTS. Passed in England in 1S61, for the 
consolidation of the criminal law of England 
and Ireland. 4 Steph. Com. 227. They are 
a codification of the modern criminal law of 
England. See Bruce’s Archb. Pl. & Ev. in 
Cr. Ca. 1S75. 

CRIIVIINAL PROCEDURE. The method 
pointed out by law for the apprehension, tri- 
al, or prosecution, and fixing the puuishment 
of those persons who have broken or violat- 
ed, or are supposed to have broken or violat- 
ed, the laws prescribed for the regulation of 
the conduct of the people of the community, 
and who have thereby laid themselves liable 
to fine or Imprisomnent, or both. A. & E. 
Encye. Law. See Procedure. 

CRIMINAL PROCESS. Process which is- 
sues to compel a person to answer for a 
crime or misdemeanor. Ward v. Lewis, 1 
Stew. (Ala.) 26. 

CRIMINALITER. Criminally; on erimi- 

nal process. 

CRIIVIINATE. To exhibit evidence of the 
commission of a criminal offence. 

It is a rule that a witness cannot be com- 
pelled to answer any question which has a 
tendency to expose him to a penalty, or to 
any kind of punishment, or to a criminal 
charge; 4 St. Tr. 6; 6 id. 649; 10 How. St. 
Tr. 1090; Johnson v. Goss, 2 Yerg. (Tenn.) 
110; Grannis v. Branden, 5 Day (Conn.) 
260, 5 Am. Dec. 143; Belliuger v. People, 8 
Wend. (N. Y.) 59S; Parry v. Almond, 12 
S. & R. (Pa.) 284; State v. Quarles, 13 Ark. 
307. Such a statement cannot be used to 
show guilt and a confession must be free 
and voluntary ; In re Emery, 107 Mass. 1S0, 
9 Am. Rep. 22. If a defendant offers him- 
self as a witness to disprove a criminal 
charge, he cannot excuse himself from an- 
swering on the ground that by so doing he 
may eriminate himself; Spies v. People, 122 
111. 235, 12 N. E. 865, 17 N. E. S98, 3 Am. St. 
Rep. 320. See Incrimination. 

An accomplice admitted to give evidence 
against his associates in guilt is bound to 
make a full and fair confession of the whole 
truth respecting the subject-matter of the 
prosecution ; Com. v. Ivnapp, 10 Pick. (Mass.) 
477, 20 Am. Dec. 534; 2 Stark. Ev. 12, note; 
but he is not bound to answer with respect 
to his share in other offences, in which he 
was not concerned with the prisoner; People 


v. Whipple, 9 Cow. (N. Y.) 721, note (a); 

2 C. & P. 411. 

CRIMIN0L0GY. The science which treats 
of crimes and their prevention and punish- 
ment. 

CRIMP. One who decoys and plunders 
sailors under cover of harboring them. 
Wharton. 

CRITICISM. The art of judging skilfully 
of the merits or beauties, defects or faults, 
of a literary or scientific composition, or of 
a production of art. When the criticism is 
reduced to writing, the writing itself is call- 
ed a criticism. 

Liberty of criticism must be allowed, or 
there would be neither purity of taste nor 
of morals. Fair discussion is essentially 
necessary to the truth of history and the 
advancement of literature and science. That 
publication, therefore, is not a libel which 
has for its object not to injure the reputa- 
tion of an individual, but to correct misrep- 
resentations of facts, to refute sophistical 
reasoning, to expose a vicious taste for liter- 
ature, or to censure that which is hostile to 
morality; 1 Campb. 351. As every man who 
publishes a book commits himself to the 
judgment of the public, any one may com- 
ment on his performance; if he does not step 
aside from the work, or introduce fiction for 
the purpose of condemnation, he exercises a 
fair and legitimate right. The critic does a 
good service to the public who writes down 
any such vapid or useless publication as 
should never have appeared; and, although 
the author may suffer a loss from it, the 
law does not consider such loss an injury; 
because it is a loss which the party ought to 
sustain. It is the loss of fame and profit to 
which he was never entitled; 1 Campb. 35S, 
n. See 1 Esp. 28; Stark. Lib. and Sl. 22S; 
4 Bingh. N. S. 92; 3 Scott 340; 1 Mood. & M. 
74, 187; Cooke, Def. 52; 20 Q. B. D. 275. 
See Libel; Slandeb. 

CR0FT. A little close adjoining a dwell- 
ing-house, and enclosed for pasture and till- 
age or any particular use. Jacob, Law Dict 
A small place fenced off in which to keep 
farm-cattle. Spelman, Gloss. 

CR0P. See Embleiments; Growing Crops; 
Away-Going Crop. 

CR0PPER. One who, having no interest 
in the land, works it in consideration of re- 
ceiving a portion of the crop for his labor. 
Fry v. Jones, 2 Rawle (Pa.) 12; Harrison 
v. Ricks, 71 N. C. 7. 

CR0SS. A mark made by a person who 
is unable to write, instead of his name. 

See Mark. 

CR0SS-ACTI0N. An action by a defend- 
ant in an action, against the plaintiff in the 
same action, upon the same contract, or for 
the same tort. Thus, if Peter bring an ac- 
tion of trespass against Paul, and Paul bring 
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another aetion of trespass against Peter, the 
subject of the dispute heing an assault and 
battery, it is evident that Paul could not set 
off the assault committed upon him by Peter, 
in the action which Peter had brought 
against him; therefore a cross-action be- 
comes necessary. 10 Ad. & E. G43. 

CROSS-APPEAL. Where hoth parties to 
a judgment appeal therefrom, the appeal of 
each is called a cross-appeal as regards that 
of the other. 3 Steph. Com. 5S1. 


new and distinct matters; Gallatian y. Cun- 
ningham, S Cow. (X. Y.) 301. 

It should he hrought before publication; 
Sterry v. Arden, 1 Johns. Ch. (X. Y.) G2 ; 
Josey v. Rogers, 13 Ga. 47S; aud not after, 
—to avoid perjury; Field v. Schieffelin, 7 
Johns. Ch. (X. Y.) 2ÜU; Xelson 103. 

In England it need not he brought hefore 
the same court; Mitf. Eq. Pl. Sl. For the 
rule in the United States, see Carnochan v. 
Cliristie, 11 Wheat. (U. S.) 44G, G L. Ed. 
510; Story, Eq. Pl. § 401; Dan. Ch. Pl. & Pr. 


CROSS-BILL. One whicli is brought by a 
defendant in a suit against a plaintiff in or 
against otlier defendants in the same suit, or 
against both, touching the matters in ques- 
tion in the original bill. Story, Eq. PI. § 
389; Mitf. Eq. Pl. SO. It is brought either 
to obtain a discovery of facts, in aid of the 
defence to the original bill, or to obtain full 
and complete relief as to tlie matters charg- 
ed in the original bill ; Ayers v. Carver, 
17 IIow. (U. S.) 595, 15 L. Ed. 179. 

It isr considered as a defence to the origi- 
nal bill, and is treated as a dependency up- 
on the original suit; 1 Eden, Inj. 190; 3 Atk. 
312; 19 E. L. & Eq. 325; Cockrell v. Warner, 
14 Ark. 34G; McDougald v. Dougherty, 14 
Ga. G74; Slason v. Wright, 14 Vt. 20S; Xel- 
son v. Dunn, 15 Ala. 501; Kidder v. Barr, 35 j 
N. II. 251. It is usually brought either to 
obtain a necessary discover 3 T , as, for exarn- 
ple, where tlie plaintifFs answer under oath 
is desired; 3 Swanst. 474; 3 Y. & C. 594; 2 
Cox, 'Ch. 109; or to obtain full relief for all 
parties, since the defendant in a bill couhl 
originally only pray for a dismissal from 
court, which would not prevent subsequent 
suits; 1 Ves. 2S4; 2 Sch. & L. 9, 144; Speer 
v. Whitfield, 10 N. J. Eq. 107; Jones v. 
Smith, 14 111. 229; Bullock v. Brown, 20 Ga. 
472; or wliere the defendants have conflict- 
ing interests; Pattison v. IIull, 9 Cow. (X. 
Y.) 747; Armstrong v. Pratt, 2 Wis. 299; 
but may not introduce new parties; Shields 
v. Barrow, 17 How. (U. S.) 130, 15 L. Ed. 
15S; unless aflirmative relief is demanded 
and justice so requires; Brooks v. Applegate, 
37 W. Va. 37 G, 1G S. E. 5S5. New parties 
eannot be brought in by a cross-bill; if the 
defendant’s interest requires their presence, 
he should object for non-joinder and compcl 
plaintiff to amend; Patton v. Marshall, 173 
Fed. 350, 97 C. C. A. GIO, 2G L. R. A. (X. S.) 
127. It is also used for the same purpose as 
a plea puis darrcin continuancc at law; 2 
Ball & B. 140; 2 Atk. 177, 553; Baker v. 
Whiting, 1 Sto. 21S, Fed. Cas. Xo. 7SG. 

It sliould state the original bill, and the 
proceedings thereon, and tlie rights of the 
party exhibiting the bill which are neces- 
sary to be made the subject of a cross-liti- 
gation, on the grounds on which he resists 
the claims of the plaintiff in the original 
bill, if that is the object of the new bill; 
Mitf. Eq. Pl. 81; and it should not introduce 


1549. 

The granting or refusing pcrmission to 
file a cross-bill is largcly in the discretion 
of the court; Iluff v. Bidwell, 151 Fed. 503, 
S1 C. C. A. 43. 

Undcr the Equity Rules of Supreme Court 
of United States (Feb. 1, 1913), matter prop- 
er for a cross-bill may be set up in the an- 
swer, with the same effect. Rule 30 (33 
Sup. Ct. xxvi). 

CROSS-COMPLAINT. This is allowcd 
when a defendant has a cause of action 
against a co-defendant, or a person not a 
party to the action, and affecting the sub- 
ject-inatter of the action. The only real dif- 
ference between a complaint and a cross- 
complaint, is, that the first is filed by the 
plainüff and the second bv the defendant. 
Both contain a statoinent of the facts, and 
such demands aflirmative relief upon the 
faets stated. The difference betwcen a 
counter-claim and a cross-complaint is that 
in the former the defendant’s cause of ac- 
tion is against the plaintiff; and the latter, 
against a co-defendant, or one not a party 
to the action; White v. Reagan, 32 Ark. 290. 

CROSS-D EMAN D. A demand is so called 
which is preferrcd by B, in opposition to one 
already preferred against him by A. 

CROSS-ERRORS. Errors assigncd by the 
respondent in a writ of error. 

C R 0 SS- EXAMINATION. The examina- 
tion of a witness by the party opposed to 
the party who called him, and who examincd, 
or was enlitled to examine him in chief. 

The purpose of the eross-cxamination is to 
tcst the truthfulness, intelligence, memory, 
bias or interest of the witness, aml any 
question to that end within reason is usuallv 
allowed; Briggs v. Beoplc, 219 III. 330, 70 
X. E. 499; Real v. Teople, 42 X. Y. 270; 
Wroe v. State, 20 Ohio St 4G0. 

In England and some of the states, when 
a competcnt witness is called and sworn, tlu* 
other party is ordinarily enütled to cross-ex- 
amine him as to matters not covered by thc 
direct examination; 1 Esp. 357; Moody v. 
Rowell, 17 Fick. (Mass.) 490, 2S Ain. Dec. 
317; Varick v. Jackson, 2 Wend. (X. Y.) 1GG, 
19 Am. Dec. 571; Fulton Bnnk v. Stafford, 2 
Wend. (X. Y.) 4S3; Aiken v. Cato, 23 Ga. 
154; Mask v. State, 32 Miss. 405; see 3 C. 
& P. 16; 2 M. & R. 273; Aiken v. Cato, 23 
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Ga. 154; but soe Swift v. Ins. Co., 122 Mass. 
578; but it is lield in other states aud in 
the federal courts that the cross-examina- 
tiou must be confined to facts connècted with 
the direct examination; liarrison v. Rowan, 

3 Wash. C. C. 5S0, Fed. Cas. No. G,141; Pliil- 
adelphia & Trenton R. Co. v. Stimpson, 14 
Pet. (U. S.) 44S, 10 L. Ed. 535; Ellmaker v. 
Buckley, 1G S. & R. (Pa.) 77; Floyd v. P»o- 
vard, G W. & S. (Pa.) 75; Donnelly v. Statc, 
2G N. J. Law, 463; Landsbcrger v. Gorham, 

5 Cal. 450; Cokely v. State, 4 la. 477 ; Pear- 
son v. Hardin, 95 Mich. 3G0, 54 N. W. 904; 
Hansen v. Miller, 145 111. 53S, 32 N. E. 548; 
In re Westerüeld, 96 Cal. 113, 30 Pac. 1104; 
Winkler v. Roeder, 23 Neb. 706, 37 N. W. G07, 

S Am. St. Rep. 155; Fulton v. Bank, 92 Pa. 
112; Monongahela Water Co. v. Stewartson, 
96 Pa. 436. It may extend to every fact 
which is part of the plaintiffs case, but not 
to rnatter of defense; Smith v. Philadelphia 
Traction Co., 202 Pa. 54, 51 Atl. 345; New 
Xork Iron Mine v. Bank, 39 Mich. 644; af- 
firmative defenses cannot be introduced on 
cross-examination; McCrea v. Parsons, 112 
Fed. 917, 50 C. C. A. 612. 

Inquiry may be made in regard to collat- 
eral facts in the discretion of the judge; 7 
C. & P. 3S9; Lawrence v. Barker, 5 Wend. 
(N. X.) 305; Huntsville Belt Line & Monte 
Sano Ry. Co. v. Corpening & Co., 97 Ala. 6S1, 
12 South. 295; but not merely for the pur- 
pose of contradicting the witness by other 
evidenee; 7 C. & P. 7S9; Com. v. Buzzell, 16 
Pick. (Mass.) 157; Ware v. Ware, S Greenl. 
(Me.) 42. And see Howard v. Ins. Co., 4 
Denio (N. Y.) 502; State v. Patterson, 24 N. 
C. 346, 3S Am. Dec. 699; Philadelphia & T. 
R. Co. v. Stimpson, 14 Pet. (U. S.) 461, 10 L. 
Ed. 535. Considerable latitude should be al- 
lowed in cross-examining witnesses as to val- 
ue, in order that the ground of their opinion 
may appear; Phillips v. Inhabitants of Mar- 
blehead, 14S Mass. 326, 19 N. E. 547. 

A written paper identified by the witness 
as having been written by him may be iutro- 
duced in the course of cross-examination as 
a part of the evidence of the party produc- 
ing it, if necessary for the purposes of the 
cross-examination; 8 C. & P. 369. A wit- 
ness may be asked whether he has not made 
previous statements c-òntradictory to his pres- 
ent testimony; People v. Walker, 140 Cal. 
153, 73 Pac. 831; Dillard v. U. S., 141 Fed. 
303, 72 C. C. A. 451; but he must be given a 
chance to explain; Rice v. Rice, 43 App. 
Div. 458, 60 N. X. Snpp. 97. Where the 
statement about. which he is asked is in writr- 
ing, it is neeessary that his attention be call- 
ed to the writing and if he denies that he 
made such statement, the writing must be 
proved in the ordinary way; Gaffney v. Peo- 
ple, 50 N. X. 416. In Queen Caroline’s Case, 
2 B. & B. 2S6, it was held that on eross-ex- 
amination counsel is not allowed to repre- 
sent in the statement of a question the con- 
tents of a letter and to ask the witness 


whether the witness wrote a letter to any 
person with such contents, or contents to the 
Iike effect, without first having shown the 
letter to the witness and asked whether he 
wrote such letter. This is commonly spoken 
of as the rule in the Queen’s Case. It is 
severely and ably criticised in Wigmore, Ev- 
idcnce 1259-1263. In England it was unan- 
imously condemned by the bar, and in 1854 a 
statute was passed which abolished it. In 
the United States it was adopted in People 
v. Lambert, 120 Cal. 170, 52 Pac. 307; Sim- 
mons v. State, 32 Fla. 3S7, 13 South. S9G; 
Taylor v. State, 110 Ga. 150, 35 S. E. 161; 
Momence Stone Co. v. Groves, 197 111. SS, 64 
N. E. 335; Glenn v. Gleason, 61 Ia. 28, 15 
N. W. 659; Ilendriekson v. Com. (Ky.) 64 S. 
W. 954; State v. Cain, 106 La. 70S, 31 South. 
300; G’Riley v. Clampet, 53 Minn. 539, 55 
N. W. 740; Story v. State, GS Miss. 609, 10 
South. 47; State v. Matthews, SS Mo. 121; 
Omaha Loan & Trust Co. v. Douglas County, 
62 Neb. 1, S6 N. W. 936; Haines v. Ius. Co., 
52 N. II. 467; Gaffuey v. People, 50 N. X. 423; 
State v. Steeves, 29 Or. 85, 43 Pac. 947; 

; Kann v. Bennett, 223 Pa. 36, 72 Atl. 342; 
Chicago, M. & St. P. Ry. Co. v. Artery, 137 
U. S. 520, 11 Sup. Ct. 129, 34 L. Ed. 747; 
Kalk v. Fielding, 50 Wis. 339, 7 N. W. 296; 
Mr. Wigmore thinks that its repudiation in 
England was not known at the time of its 
early adoption here. 

A cross-examination as to matters not oth- 
erwise admissible in evidence entitles the 
party producing the witness to re-examine 
liim as to those matters; 3 Ad. & E. 554; 
Stuart v. Baker, 17 Tex. 417. If the defend- 
ant be permitted on cross-examination to 
bring out new matter, constituting his own 
ease, which he had not opened to the jury, 
to the injury of the plaintiff, it may be 
ground for reversal; Thornas & Sons v. 
Loose, Seaman & Co., 114 Pa. 35, 6 Atl. 326; 
Ilughes v. Coal Co., 104 Pa. 207. 

Leading questions may be put in cross-ex- 
amination; 1 Stark. Ev. 96; Floyd v. Bo- 
vard, 6 W. & S. (Pa.) 75; Moody v. Rowell, 
17 Pick. (Mass.) 490, 2S Am. Dec. 317. 

The trial court has not such a discretion 
as to the scope of cross-examination of the 
defendant in a criminal cause as in the ex- 
amiuation of other witnesses; People v. 
O’Brien, 96 Cal. 171, 31 Pac. 45. See State v. 
Wright, 40 La. Ann. 5S9, 4 South. 4S6. 

A refusal to permit cross-examination as 
to relevant matters brought out in direct ex- 
amination is usually ground for reversal; 
Prout v. Bernards Land & Sand Co., 77 N. J. 
L. 719, 73 Atl. 4S6, 25 L. R. A. (N. S.) 6S3, 
note; Eames v. Kaiser, 142 U. S. 4S8, 12 
Sup. Ct. 302, 35 L. Ed. 1091; Graham v. Lari- 
mer, S3 Cal. 173, 23 Pac. 286. A full and fair 
cross-examination is a rnatter of right and 
a denial of it is error; after snch has been 
allowed, further cross-examination becomes 
discretionary; Ressurrection Gold Min. Co. 
v. Fortune Min. Co. t 129 Fed. 668, 64 C. C. 
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A. 180; City of Florence v. Calmet, 43 Colo. 
510, 96 Kac. 1S3. 

It is improper for a trial judge to cross- 
examine defendant's witnesses in such a 
manner as to impress the jury with the idea 
that he tliinks the defendant guilty. If he 
participates in the cross-examination, he 
should do it In sucli a way as to indicate liis 
entire impartiality; Adler v. U. S., 1S2 Fed. 
461, 104 C. C. A. 60S. 

CROSS-REMAIN D ER. Where a particu- 
lar estate is conveyed to sevcral persons in 
eommon, or various parcels of the same land 
are convcyed to several persons in severalty, 
and upon tlie termination of the interest of 
eitlier of them his share is to go in remaindcr 
to the rest, the remainders so limited over 
are said to he cross-remainders. In deeds, 
such remainders cannot arise without ex- 
press liinitation. In wilis, they frequcntly 
arise hj r imiilication; 1 Prest. Est. 94; 2 
llilliard, R. P. 44; 4 Kent 201; Chal. R. P. 
241. 

CROSS-RULES. Rules entered where 
each of the opposite litigants ohtained a rule 
nisi , as the plaintiff to increase the damages, 
and the defendant to enter a nonsuit Whar- 
ton. 

CROSSED-CH ECK. See Ciieck. 

CROSSING. See Grade Crossinq. 

CROWN. In England. A word often used 
for the sovereign. As to tlie Crown as a cor- 
poration, see Maitland, 16 L. Q. R. 335, 17 
id. 131. 

See Deiilse of tiie Crown. 

CROWN CASES RESERVED. See Court 
FOR CONSIDERATION 0F CROWN CaSES RE- 
SERVED. 

CROWN DEBTS. Debts due to the crown, 
wliich are put, by various statutes, upon a 
different footing from those due to a sub- 
ject. 

CROWN LANDS. The demesne lands of 
the crown. 2 Steph. Com. 534. 

CROWN LAW. In England. Criminal 
law, the crown being the prosecutor. 

CROWN OFFICE. The criminal side of 
the court of king’s bench. The king’s attor- 
ney in this court is called master of the 
crown ofiice. 4 Bla. Com. 30S. 

CROWN SIDE. The criminal side of the 
court of king’s bench. Distinguished from 
the pleas side, which transacts the civil busi- 
ness. 4 Bla. Com. 265. 

CROWN SOLICITOR. In England. The 
solicitor to the treasury. 

CRUEL AND DNUSUAL PUNISHMENT. 

See Punisiiment. 

C R U E LTY. As between husband and toife. 
See Legal Cruelty. 

Cruclty towards weak and hclplcss pcrsons 


takes place where a party bound to provide 
for and protect them either abuses them by 
whipping them unnecessarily, or by negleet- 
ing to provide for them those necessaries 
which their helpless condition requires. Ex- 
posing a person of tender years, under one’s 
care, to the inclemency of the weatbor; 2 
Campb. 650; keeping such a child, unable to 
provide for himself, without adequate food: 

1 Leach 137 ; Ituss. & R. 20; or an overseer 
neglecting to provide food and medical caiv 
to a pauper having urgont and immediate oc- 
casion for thcin; Russ. & R. 46; are ex- 
amples of this species of cruelty. 

Tn many of the prinoipal cities, beginning 
witli Ncw York, in April, 1S75, societies for 
the prevention of cruelty to children have 
been formed, authorized to prosecute persons 
who maltreat children, or force them to pur- 
sue impropcr and dangerous employments: 
N. Y. Act of April 21, 1875; Delaüeld on 
Children, 1S76. Stat. 42 & 43 Vict. c. 34 reg- 
ulates certain cmployments for children. By 
the act of Congress of February 13, 1SS5, the 
association for the prevention of cruelty to 
animals for the District of Columbia, was 
authorized to extcnd its operation, under 
the name of tlie Washington Humane Socie- 
ty, to the protection of children as well as 
animals from cruelty and abuse, and the 
agents of the soeiety have power to prefer 
complaints for the violation of any law re- 
lating to or affecting the protection of chil- 
dren. They may also bring before the court 
any child who is subjected to cruel treat- 
ment, abuse or neglect, or any cliild under 
sixteen years of age found in a house of ill- 
fame, and the court may commit such child 
to an orphan asylum or other public char- 
itable institution, and any person wilfully or 
cruelly maltreating, or wrongfully employ- 
ing such child, is liable to punishment. 23 
Stat. L. 302. 

CrucUy to animals is an indictable offence. 
A defendant was convicted of a misdemeanor 
for tying the tongue of a calf so near the 
root as to prevent its sucking, in order to 
sell the cow at a greater price, by giviug to 
her udder the appearance of being full of 
milk while affording the calf all it necded; 
Morris & Clark’s Cases, 6 City H. Ree. (N. 
Y.) 62. A mau may be indicted for cruelly 
beating his horse; U. S. v. Jackson, 4 Cra. 
C. C. 4S3, Fed. Cas. No. 15,453; 9 L. T. R. 
(N. S.) 175; Coiu. v. Lufkin, 7 Allcn (Mass.) 
579; 3 B. & S. 3S2 ; State v. Avery, 44 N. H. 
392; Collicr v. State, 4 Tex. App. 12 : Uecker 
v. State, 4 Tcx. App. 234; State v. Bogardus, 
4 Mo. App. 215 ; State v. Ilalcy, 52 Mo. App. 
520; Swartzbaugh v. People, S5 111. 457; Com. 
v. Curry, 150 Mass. 509, 23 N. E. 212; See 
Com. v* McClellan, 101 Mass. 34; State v. 
Porter, 112 N. C. SS7, 16 S. E. 915; Ttnsley 
v. State (Tex.) 22 S. W. 39; or for cruel 
treatment of a hen ; State v. Neal, 120 N. 
C. 613, 27 S. E. Sl, 5S Am. St Rep. 810. 
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Under 12 and 13 Vict. c. 92, § 2, dishorn- 
ing cattle is not an offence where the opera- 
tion is skilfully performed; 1G Cox, Cr. Cas. 
101. This practice is allowed in Pennsyl- 
vania; Act Pa. 1895, June 25, P. E. 28G. In 
Massachusetts it was held that a fox is an 
animal in the sense of the statute, and a 
person letting loose a captive fox to be sub- 
jected to uunecessary suö^ering (for the pur- 
pose of being hunted by dogs) was liable to 
punishment ; Com. v. Turner, 145 Mass. 296, 
14 N. E. 130. 

Malice toward the owner is not an ingredi- 
ent of the offense created by a statute pro- 
viding for the punishmcnt of every person 
who shall wilfully and maliciously maim the 
horse of another; People v. Tessmer, 171 
Mich. 522, 41 L. R. A. (N. S.) 433, 137 N. W. 
214. 

CRUISE. A voyage or expedition in quest 
of vessels or fleets of the enemy which may 
be expected to sail in any particular track 
at a certain season of the year. The region 
in which these eruises are performed is usu- 
ally termed the rendezvous, or cruising-lat- 
itude. 

When the ships employed for this purpose, 
which are accordingly called cruisers, have 
arrived at the destined station, they traverse 
the sea backwards and forwards, under an 
easy sail, and within a limited space, con- 
jectured to be in the track of their expected 
adversaries. Wesk. Ins.; Lex Merc. Red. 
271, 2S4; Dougl. 509; Marsh. Ins. 196, 199, 
520; The Brutus, 2 Gall. 52G, Fed. Cas. No. 
2,060. 

CRY D E PAYS, CRY D E PAIS. A hue 

and cry raised by the country. This was ab 
lowable in the absence of the constable when 
a felony had been committed. 

CRYER. See Crier. 

CUCKING-ST0 0L. An engine or machine 
for the punishment of scolds and unquiet 
women. 

Called also a trebucket, tumbrel, and castigatory. 
Bakers and brewers were formerly also liable to the 
same punishment. Being fastened in the machine, 
they were immersed over head and ears in some 
pool; Blount; Co. 3d Inst. 219; 4 Bla. Com. 168. 

CUI ANTE DIV0RTIUIV1 (L. Lat. The full 

phrase was, Cui ipsa ante divortium contra - 
dicere non potuit , whom she before the di- 
vorce could not gainsay). A writ which an- 
ciently lay in favor of a woman who had 
been divorced from her husband, to recover 
lands and tenements which she had in fee- 
simple, fee-tail, or for life, from him to 
whom her husband had aliened them during 
marriage, when she could not gainsay it; 
Fitzh. N. B. 240; 3 Bla. Com. 183, n.; Stearns, 
Real Act. 143; Booth, Real Act. 188. Abol- 
ished in 1833. 

CUI IN VITA (L. Lat. The full phrase 
was, Cui in vita sua ipsa contradicere non 
potuit , whom in his lifetime she could not 


gainsay). A writ of entry which lay for a 
widow against a person to whom her husband 
had in his lifetime aliencd her lands. Fitzh. 
N. B. 193. It was a method of establishing 
the fact of death, being a trial with wit- 
nesses, but without a jury. The object of 
the writ was to avoid a judgment obtained 
against the husbaud by confession or default. 
It is obsolete in England by force of 32 Hen. 
VIII. c. 28, §> 6. See G Co. 8, 9. As to its 
use in Pennsylvania, see 3 Binn. Appx.; Rep. 
Coinm. on Penn. Civ. Code, 1835, 90. Abol- 
ished in England, 1S33. Blackstone is said 
to have shown little knowledge of its his- 
tory; Thayer, Evidence. 

CUL D E SAC (Fr. bottom of a bag). A 
street which is open at one end only. 

It may be a highway; L. R. 1G Ch. Div. 
449; Bartlett v. Bangor, G7 Me. 4G0; Adams 
v. Harrington, 114 Ind. 66, 14 N. E. 603; 
Penick v. Morgan County, 131 Ga. 3S5, 62 
S. E. 300; L. R. 16 Eq. 108. The earlier au- 
thorities are generally to the contrary. See 
11 East 376, note; 5 Taunt. 137; 5 B. & Ald. 
454; Holdane v. Village of Cold Spring, 23 
Barb. (N. Y.) 103; Ilawk. Pl. Cr. b. 1, c. 7G, 
s. 1; Dig. 50. 16. 43; 43. 12. 1. § 13; 47, 10, 15, 
§ 7. It may be said that prima facie it is 
not a highway; see 18 Q. B. 870; State v. 
Gross, 119 N. C. 868, 26 S. E. 91. 

CULPA. A fault; negligence. Jones, 
Bailrn. 8. 

Culpa ls to be distinguished from dolus, tbe latter 
being a triek for the purpose of deeeption, the for- 
mer merely a negligence. There are three degrees 
of culpa: lata culpa, gross fault or neglect; levis 
culpa, ordinary fault or neglect; levissima culpa, 
slight fault or neglect; and the definitions of these 
degrees are precisely the same as those in our Iaw. 
Story, Bailm. § 18; Waltham Bank v. Wright, 8 
Allen (Mass.) 122; Woodman v. Nottingham, 49 N. 
H. 387, 6 Am. Rep. 526. See Negligence. 

CULPABLE. This means not only crim- 
inal but censurable; and when the term is 
applied to the omission by a person to pre- 
serve the means of enforcing his own rights, 
censurable is more nearly equivalent As he 
has merely lost a right of action which he 
might voluntarily relinquish, and has wrong- 
ed nobody but himself, culpable neglect would 
seem to convey the idea of neglect for which 
he was to blame and is ascribed to his own 
carelessness, improvidence or folly. Wal- 
tham Bank v. Wright, 8 Allen (Mass.) 122. 

CULPRIT. A person who is guilty, or sup- 
posed to be guilty, of a crime. 

When a prlsoner is arraigned, and be pleads not 
guilty, in English practice, the clerk, who arraigns 
him on behalf of the crown, replies that the prisoner 
ls guilty, and that he Is ready to prove the accusa- 
tlon.. This is done by writing two monosyllabic ab- 
brevlations,— cul. prit. 4 Bla. Com. 339; 1 Chit. Cr. 
Law 416. See Christian’s note to Bla. Com. cited ; 
3 Sharsw. Bla. Com. 340, n. 9. The teehnical mean- 
ing has disappeared, and the compound ls used ln 
the popular sense as above given. 

CULVERTAGE. A base kind of slavery. 
The confiscation or forfeiture which takes 
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place wlien a lord seizes his tenant’s estate. 
Blount ; Du Cange. 

CUM ONERE (Lat.). Witli the burden; 
subject to the incumbrance ; subject to the 
cliarge. A purchaser with knowledge of an 
incumbrance takes the property cum oncre. 
Co. Litt. 231 a; 7 East 164. 

CUM TESTAMENTO ANNEXO (Lat.). 
With the will annexed. The term is applied 
to administration when there is no executor 
nained in a will, or if he who is named is in- 
capable of acting, or where the executor 
named refuses to act. If the executor has 
died, an administrator dc bonis non cum tes - 
tamcnto anncxo (of the goods not [already] 
administered upou with tlie will annexed) is 
appointed. Often abbreviated d. b. n. c. t. a. 

CUMULATIVE EVIDENCE. That which 
goes to prove what has already been estab- 
lished by other evidence. Waller v. Graves, 
20 Conn. 305; Glidden v. Dunlap, 28 Me. 
379; Parker v. Hardy, 24 Pick. (Mass.) 24G; 
Parshall v. Klinck, 43 ( Barb. (N. Y.) 203; 
Able & Co. v. Frazier, 43 Iowa, 175. 

Newly discovered evidence, if cumulative 
merely, is not suüicient ground for a new 
trialf llill v. Ilelman, 33 Neb. 731, 51 N. W. 
12S; Johnson v. Palmour, S7 Ga. 244, 13 S. 
E. 637; White v. Ward, 35 W. Va. 418, 14 
S. E. 22 ; Link v. R. Co., 3 Wyo. 6S0, 29 Pac. 
741; Louisville, N. O. & T. fty. Co. v. Cray- 
ton, 69 Miss. 152, 12 South. 271; Davis v. 
Mann, 43 111. App. 301. 

CUMULATIVE LEGACY. See Legacy. 

CUMULATIVE REMEDY. A remedy cre- 
ated by statute in addition to one which still 
remains in force. 

CUMULATIVE SENTENCE. A second or 
additional judgment given against one who 
has been convicted, the execution or effect of 
which is to commence after the first has ex- 
pired. Clifford v. Dryden, 31 Wash. 545, 72 
Pae. 96. 

Thus, where a man is sentenced to an imprison- 
ment for six months on conviction of larceny, and 
afterwards he is convicted of burglary, he may be 
sentenced to imprisonment for the latter, to com- 
mence after the expiration of the first imprison- 
ment: this is called a cumulative judgment. And if 
the former sentence is shortened by a pardon, or 
by reversal on writ of error, it expires, and the 
subsequent sentence takes cffect, as if the former 
had expircd by lapse of time ; Kite v. Com., 11 Metc. 
(Mass.) 581. Where an indictment for misdemeanor 
contaiued four counts, the third of which was held 
on error to be bad in substance, and the defendant, 
being convicted on the whoie indictment, was sen- 
tenced to four successive terms of imprisonment of 
equal duration, held that the sentence on the fourth 
eount was not invalidated hy the insufllclency of the 
third count, and that the imprisonmeut on it was 
to be computed from the end of the imprisonment 
on the second count; 15 Q. B. 59i. 

Upon an indictment for misdemeanor containing 
two counts for distinct offences, the defendant may 
be sentenced to imprisonment for consecutive terms 
of punishment, although the aggregate of the pun- 
ishments may exceed the punishmcnt aliowed by 
law for one offence, and this ruie is in many states 
prescribed by statute; 1 Bish. New Crim. Proc. § 
1827 (2) ; Whart. Cr. Pl. & Pr. § 932 ; In re White, 
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50 Kan. 299, 32 Pac. 36; In re W’alsh, 37 Neb. 454. 
55 N. W. 1075; In re Wilson, 11 Utah, 114, 39 Pac. 
498. But it may in some cases be the means of per- 
petrating great injustice. See O’Neil v. Vermont, 
144 U. S. 323, 12 Sup. Ct. C93, 36 L. Ed. 430, vhere a 
justice of the peace imposed a flne of $6033, and on 
failure to pay it, a sentence of nearly 60 years’ im- 
prisonment, for seiiing intoxcating llquors. The 
Supreme Court of the United States rcfused to intcr- 
fere. See 31 Am. L. Reg. C19. 

ln the absence of a statute, it is generaiiy held 
that the cnurt has power to impose cumulative sen- 
tences upon convlction under separate indictments 
for separate offences, the imprisonment under one 
to commence at the termination of that under the 
other ; Howard v. U. S., 75 Fed. 986, 21 C. C. A. 586, 
34 L. R. A. 509, 43 U. S. App. 678; Simmons v. Coal 
Co., 117 Ga. 315, 43 S. E. 780, 61 L. R. A. 739 ; In re 
Breton, 93 Me. 39, 44 Atl. 1:5, 74 Am. St. Rep. 335; 
Rigor v. State, 101 Md. 4G5, 61 Ati. 631, 4 Ann. Cas. 
719; State v. Hamby, 126 N. C. 1066, 35 S. E. 614, 
Contra, Ex parte Meyers, 44 Mo. 279; Lockwood v. 
Diiis, 74 Ind. 57. A statute giving this authority la 
cx post facto; Bâker v. State, 11 Tex. App. 262; 
where a court imposes sentences exceeding, in the 
aggrcgate, its jurisdiction, only the excess is void ; 
Harris v. Lang, 27 App. D. C. 84, 7 L. R. A. (N. S.) 
124, 7 Ann. Cas. 141. If the second conviction of 
three is erroncous, the third at once foliows the 
flrst; U. S. v. Carpenter, 151 Fed. 214, 81 C. C. A. 
194, 9 L. R. A. (N. S.) 1043, 10 Ann. Cas. 609. 

Upon an indictment for perjury charging offences 
committed in different suits, the defendant, upon 
conviction, may he sentenced to distinct punish- 
ments, although the suits were instituted with a 
common object; 5 Q. B. Div. 490. 

Whcre, upon trial of an indictment—containing 
several counts—charglng separate and distinct mis- 
demeanors, identical in character, a general verdict 
of guilty is rendered, or a verdict of guilty upon 
two or more specified counts, the court has no power 
to impose a sentence or cumulative sentences ex- 
ceeding in the aggregate what is prescribed by stat- 
ute as the maximum punishment for one offence of 
the character charged ; People v. Liscomb, 60 N. 
Y. 559, 19 Am. Rep. 211; but this case is said to 
stand alone. See 1 Bish. New Cr. Proc. § 1327 (2); 
6 App. Cas. 241. 

CUMULATIVE VOTING. A metbod ol 
voting in which a voter, in voting for a 
class of officers, can distribute his votes 
among the candidates in such proportiou as 
he sees fit It does not exist exeept by a con- 
stitutional or statutory provision; State v. 
Stockley, 45 Ohio St 304, 33 N. E. 279; this 
appears to be tbe settled rule; the eases 
found in the books are.all on statutory pro- 
visions. 

The right of a stockliolder to vote cumu- 
latively cannot be exerclscd on a single prop- 
osition, such as a question of adjournment; 
Bridgers v. Staton, 150 N. C. 216, 63 S. B. 
S92; the motives in exercising this right can- 
not be inquired into; Cliicago Macaroui Mfg. 
Co. v. Boggiano, 202 111. 312, 67 N. E. 17. 
The law providing for cumulative voting of 
stoek Is not applicable fo an election of man- 
agers of a partnership association; Attorney 
General v. McVichie, 13S Mich. 3S7, 101 N. 
W. 552. 

CUNEATOR. A coiner. Du Cange. Cun- 
eare y to coin. Cuneus , the die \vith wliich 
to coin. Cuneata , coined. Du Cange; Spel- 
man, Gloss. 

CUR. ADV. VULT. See Cueia Advisabe 
VULT. 
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CURATE. One wlio represents the incura- 
bent of a church, parson or vicar, and takes 
care of the church and perforras divine serv- 
ices in his stead. An officiating teraporary 
minister in the English cliurch who repre- 
sents the proper incurabent. Burn, Eccl. 
Law; 1 Bla. Cora. 393. See Cure of Souls. 

CURATIO (Lat.). In Civil Law. The 

power or duty of managing the property of 
hira who, either on account of infancy or 
sorae defect of raind or body, eannot manage 
his own all'airs. The- duty of a curator or 
guardian. Calvinüs, Lex. 

CURATOR. In Civil Law. One legally 
appointed to take care of the interests of one 
who, on account of his youth, or defect of 
his understauding, or for sorae other cause, 
is unable to attend to thera hiraself; a guard- 
ian. 

There are curators ad bona (of property), who ad- 
mini?ter the estate of a minor, take care of his per- 
son, and intervene in all of his contracts; curators 
ad litem (of suits), who assist the minor in courts 
of j'istice, and act as curators ad bona in cases 
where the interests of the curator are opposed to the 
interests of the minor. There are also curators of 
insane persons, and of vacant successions and ab- 
sent heirs. 

Ia Missouri the term has been adopted from the 
civll law and it is applied to the guardian of the 
ward’s estate, as distinct from the guardian of his 
pe^son; Duncan v. Crook, 49 Mo. 117. In Scotland, 
it is pronounced Cürator. 

(Jnder the Roman law, the guardian of a minor, 
both as to person or property, was called a tutor 
(q. v.) ; and if, after being of an age to exercise his 
-ights, he needed a person to look after his rigbts, 
such person was called a curator. Sandars, Inst. 
Just. Introd. xl. A person wbo had attained the age 
of puberty was not required to have a curator, but 
if he had much property he was almost certain to 
have one, as it was part of his tutor’s duty to urge 
‘lim to do so ; id. 74; Dig. xxvi. 7. 5. 5. 

Interim Curator. In England. A person appoint- 
id by justices of the peace to take care of the prop- 
5 rty of a felon convict until the appointment by the 
srown of an administrator for the same purpose; 
Itat. 33 & 34 Vict. c. 23 ; 4 Steph. Com. 462. 

CURATOR BONIS (Lat.). In Civil Law. 

A guardian to take cai’e of the property. 
Calvinus, Lex. 

In Scotch Law. A guardian for rainors, 
lunatics, etc. Halkers, Tech. Terras; Bell, 
Dict. 

CURATOR AD HOC. A guardian for tkis 
>pecial purpose. 

A curator ad lioc can be appointed to pro- 
2 eed against the tutor for an accounting or 
his removal only when there is no under- 
tutor; Welch v. Baxter, 45 La. Ann. 1002, 13 
South. 629. 

CURATOR AD LITEM (Lat.). Guardian 
for the suit. In English law, the correspond- 
ing phrase is guardian ad litem. 

CURATORSHIP. The office of a curator. 

Curatorship differs from tutorship (q. v.) in this, 
that the latter is instituted for the protection of 
property in the first place, and secondly, of the per- 
son ; while the former is intended to protect, first, 
the person, and, secondly, the property. 1 Leqons 
Elem. du Droit Civ . Rom. 241. 


CURATRIX. A woraan who has been ap- 
pointed to the office of a curator. 

CURE BY VERDICT. See Aider by Ver- 

DICT. 

CURE OF SOULS. The ordinary duties of 
an officiating clergyraan. 

Curate more properly denotes the incumbent in 
general who hath the cure of souls; but more fre- 
quently it is understood to signify a clerk not insti- 
tuted to the cwre o/ souls, but exercising tbe spirit- 
ual office in a parish under the rector or vicar. 2 
Burn, Eccl. Daw 54; 1 H. Bla. 424. 

C U R F E W (French, couvre, to cover, and 
feu, fire). This is generally supposed to be 
an institution of William the Conqueror, who 
required, by ringing of the bell at eight 
o’clock in the eveuing, that all lights and 
fires iu dwellings should then be extinguish- 
ed. But the custom is evideutly older than 
the Norman; for we fiud an order of King 
Alfred that the inhabitauts of Oxford should 
at the ringing of that bell cover up their 
fires and go to bed. And there is evidence 
that the sarae practice iirevailed at this pe- 
riod in France, Norraaudy, Spain, and prob- 
ably in most of the other countries of Europe. 
Henry, Hist. of Britain, vol. 3, 507. It was 
doubtless intended as a precaution against 
fires, which were very frequent and destruc- 
tive when raost houses were built of wood. 

That it was not intended as a badge of in- 
faray is evident frora the fact that the law 
was of equal obligation upon the nobles of 
court and upon the native-born serfs. And 
yet we find the nanie of curfcw law eraploy- 
ed as a by-word denoting the most odious 
tyranny. 

The eurfew is spoken of in 1 Social Eng- 
land 373, as having been ordained by Wil- 
liam I. in order to prevent niglitly gather- 
ings of the people of England. 

It appears to have raet with so rnuch op- 
position that in 1103 we find Henry I. repeal- 
ing the enactment of his father on the sub- 
jec-t; and Blackstone says that, though it 
is raentioned a century afterwards, it is 
rather spoken of as a tirae of night than as 
a still subsisting custora. Shakespeare fre- 
quently refers to it in the same sense. This 
praetice is still pursued, in raany parts of 
England (Lincoln’s Inn, among them) and of 
this country, as a very convenient raode of 
apprising people of the time of night. It was 
enacted in Utah (1903) and other states. 

CURIA. In Roman Law. One of the divl- 
sions of the Roman people. The Roman peo- 
ple were divided by Roraulus into three tribes 
and thirty curice: the raembers of eaeh curia 
were united by the tie of coramon religious 
rites, and also by certain coramon political 
and civil powers. Dion. Hal. 1. 2, p. S2; 
Liv. 1. 1, cap. 13; Plut. in Rofnulo, p. 30; 
Festus Brisson, in verb. 

In later times the word signified the sen- 
ate or aristocratic body of the provineial 
cities of the enlpire. Brisson, in verb.; Or- 
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tolan, Histoire , no. 25, 408; Ort Inst. no. 
125. 

The senate-house at Rome; the senate- 
house of a provincial city. Cod. 10. 31. 2; 
Spelman, Gloss. 

In Engiish Law. The king’s eourt; the 
palace; the royal household. Tlie residence 
of a noble; a rnanor or chief mause; the 
hall of a manor. Spehnan, Gloss. 

A court of justice, whether of general or 
special jurisdietion. Fleta, lib. 2, 1. 72, § 1; 
Feud. lib. 1, 2, 22 ; Spelman ; Cowell ; 3 Bla. 
Com. .c. iv. See Court. 

A court-yard or encloscd piece of ground ; 
a close. Stat. Edw. Conf. 1, 6; Bractou, 7G, 
222 J), 335 b, 356 b, 35S ; Spelman, Gloss. See 
Curia Claudenda. 

The civil or secular power, as distinguish- 
ed from the church. Spelman, Gloss. 

CURIA ADVISARE VULT (Lat.). The 
court wishes to consider (the matter). 

Thc entry formerly made upon the record 
to indicate the continuance of a cause until 
final judgment should be rendcred. 

It is commonly abbreviated thus: cur. adv. 
vult, or c. a. v. Thus, in 2 B. & C. 172, after 
the report of the argument we find “ct/r. 
adv. vult,” then, “on a subsequent day judg- 
ment was delivercd,” etc. 

CURIA CLAUDENDA. See De Curia 
Claudenda. 

CURIA MILITARIS. See Court of Cmv- 
alry; Court-Martlal ; Ilarcourt, Ilis Grace 
the Steward, etc. 

CURIA REGIS (Lat). The king’s court. 

In English Law. A court established in 
England by William the Conqueror in his 
own hall. 

It was the “great unlversal” court of the klng- 
dom; from the dismemberment of which are de- 
rlved the present four supcrior courts in England, 
viz.: the High Court of Chancery, and the three 
superior courts of common law , to-wit, The Queen's 
Bench, Common Pleas, and Exchequer. It was 
composed of the klng’s great oiBcers of state resi- 
dent in his palace and usually attendant on his per- 
son; such as the lord high constable and lord 
marescal (who chiefly presided in matters of honor 
and of arms), the lord high steward and iord great 
chamberlain, the steward of the household, the lord 
chancellor (whose peculiar duty it was to keep the 
king's seal, and examine all such writs, grants, and 
letters as were to pass under that authority), and 
the lord high treasurer, who was the principal ad- 
vlser in ail matters relating to the revenue. These 
high offlcers were assisted by certain persons iearned 
in the laws, who were cailed the king’s justiclars or 
justices, and by the greater barons of pariiament, 
all of whom had a seat in the aula rerjia , and form- 
ed a kind of court of appeal, or rather of advice 
in matters of great moment and difflculty. These, In 
their several departments, transacted all secular 
business, both civil and crimlnai, and ali matters of 
the revenue ; and over all presided one special mag- 
istrate, cailed the chief justiciar, or capitalis justi- 
ciarius totius Anglice, who was also the principal 
minister’of state, the second mau ln the kingdom, 
and, by virtue of his offlce, guardian of the realm in 
the klng's absence. This court was bound to foiiow 
the king’s household ln all his expeditions; on 
which account the trial of comrnon causes in it was 
found very burdensome to the peopie, and accord- 
ingly the llth cbapter of Magna Charta enacted 


that tf communia placita non scquantur curiam 
rcgis, scd teneantur in aliquo certo loco f* whlch 
certain place was establisbed in Westminster Hali 
(where the aula regis originaliy sat, when the king 
resided in that clty), and there lt has ever since 
continued, under the name of Court of Common 
Pieas, or Common Bench. It was undcr the reign 
of Edward I. that the other several oiflcers of the 
chief justiciar w’ere subdivlded and broken into dis- 
tinct courts of judicature. A court of chivalry, to 
reguiate the king's domestlc servants, and an august 
tribunal for tho trial of delinquent peers, were 
erected; whlle the barons reserved to thcmseives in 
pariiament the rlght of revlewing the sentences of 
the other courts in the last resort; but the distribu- 
tion of common justlce between man and man was 
arranged by giving to the court of chancery juris- 
diction to issue ail ,original writs under the great 
seai to other courts; the exchequer to manage 
the king’s revenue, the common pleas to determine 
all causes between private subjects, and the court 
of king's • bench retalning all the jurisdiction not 
cantoned out to the other courts, and particulariy 
the sole cognlzance of pleas of the crown, or crim- 
inal causes. 3 Steph. Com. 397 ; 3 Bla. Com. 33; 

Bract. 1. 3. tr. 1, c. 7 ; Fleta, Abr. 2, cc. 2, 3 ; Gil- 
bert, Hist. C. Pleas, Introd. 18 ; 1 Reeve, Hist. E. 
L. 43. 

The Council of the King. Its early nature 
is not well understood. Probably its work- 
ing body consistcd of tbe king’s great ofllcers 
of state and fhe judges ; perbaps others were 
added to it on particular occasion. It trans- 
acted business of state, soinetiines taxation 
and legislation. It was a eourt of appeal aiul 
exercised original jurisdiction. It answered 
petitions, which was its cbief duty. It inight 
send tbe petition to one of tbe ordinary 
courts or lay it before tbe king. It caine to 
provide new remedies for new wrongs aud 
distribute justice for each rnan’s deserts. 
Later it was tending to become an executive 
body. 

Formerly tbe Chaneellor was tbe leading 
legal mernber of the Couneil. By tbe end 
of the Middle Agês tbe Chancery has beeome 
a court, but its connection with the Council 
is so close that in most cases the Gouncil 
gives the judgment of tbe court. In tbe 
Tudor pcriod the Council was re-organized 
and the Cbancery became separate from it. 

At the end of the 13th and tbe beginning 
of tbe 14th century, Parliament gradually 
became separate from the Council: a bun- 
dred years later a divlsion bogan to take 
l>lace witbin the Council —into tbe Privy or 
Ordinary Council, tbe great ollieers of state 
and certain otber trusted advisers of tbe 
ldng, and thc Great Council, wbicb consisted 
of tbe Privy Couneil and tbe grcnt body 
of tbe nobility, spiritual aml temporal. Tbe 
early reeords spcak of tbe Council; about 
tbe time of Ilenry VI tbe term Privy Coimcil 
is met witb. 

Tbe royal authority was exercised tbrough 
the Council. 

Towards tbe eiul of the lGtb century, a 
committee of praetically tbe wbole Council 
sitting in tbe 8tar Cbamber gradually ab- 
sorbed the judicial work of the Council, but 
tbe process was gradual and tbere are few 
data. Tbe Star Chamber bad tbe title of 
the “Lords of tbe Council Sittiug in tbe Star 
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Chamber.” Every member of tbe Privy 
Council had the right to sit there. 

At the beginiiing of the Tudor period the 
court of Star Chamber had begun to present 
the appearance of a court more or less sepa- 
rate from the Council acting as an executive 
bodv. 

The Long Parliament abolished the great- 
er part of the judicial business of the Coun- 
cil but only as to English bills or petitions. 
Its appellate jurisdiction as to places outside 
the ordiuary English law was retained. 

The act of 1833 provided “for the better 
administration of justice in His Majesty’s 
Privy Council.” ' 

The Judicial Committee of the Privy Coun- 
cil is a committee of an Executive Council. 
Though spokeu of as a court, it has not a 
self-contained and independent judicial func- 
tion; its legal operation receives its final 
cousummation and sole efficacy from the di- 
rect official action of the sovereign in coun- 
cil. 

Historically it is the oldest of the royal 
courts. The act of the crown in allowing or 
dismissing an appeal, accordiug to the advice 
contained in the report of the Judicial Com- 
mittee, is the, direct lineal descendant of the 
judgment given by the king in person in the 
Curia Eegis. See 1 Holdsw. I-Iist. E. L. 23. 

See JUDICTAJL COMMITTEE OF THE PkIVY 
Counctl; Court of Star Chamber; Dicey, 
Privy Council. A collection of cases (1616- 
1626) called Abbrematio Placitorum contains 
the earlieist information of the working of 
the Curia Regis. See Reports; 2 Sel. Es- 
says, Anglo-Amer. L. H. 209. 

See Procedure in the Curia Regis, by Gr. B. 
Adains (13 Columb. L. Rev. 277). 

CURRENCY. A term commonly used 
for whatever passes arnong the people for 
money, whether gold or silver coin or bank 
notes. Osgood v. McConnell, 32 111. 74; Cock- 
rill v. Kirkpatrick, 9 Mo. 697; Dugan v. 
Campbell, 1 Ohio 115, 119; Pilmer v. Bank, 
16 Ia. 323; Klauber v. Biggerstaff, 47 Wis. 
560, 3 N. W. 357, 32 Am. Rep. 773. 

CURRENT MONEY. That which is in gen- 
eral use as a inedium òf exchange. 

It means the same thing as currency of 
the country. Miller v. McKinney, 5 Lea 
(Tenn.) 96. 

The adjective “current, ,, when qualify- 
ing rnoney, is not the synonym of “convert- 
Ible.” It is employed to describe money 
which passes from hand to hand, aud is gen- 
erally received. Money is current which is 
received in the common business transac- 
tions, and is the common medium in barter 
and trade; Stalworth v. Blum, 41 Ala. 321. 

Current money means that money which 
is commoniy used and recognized as such; 
current bank notes, such as are convertible 
into specie at the counter where they were 
fssued. Wharton v. Morris, 1 Dall. (U. S.) 
125, 1L. Ed. 65; Pierson v. Wallace, 7 Ark. 


2S2; see Fry v. Dudley, 20 La. Ann. 368; 
Kupfer v. Marc, 28 111. 388; Conwell v. 
Pumphrey, 9 Ind. 135, 68 Am. Dec. 611; Mc- 
Chord v. Ford, 3 T. B. Monr. (Ivy.) 166; 
Warren v. Brown, 64 N. C. 381; Stalwortb 
v. Blum, 41 Ala. 321. 

CURSITOR. A junior clerk in the court 
of chancery, whose business it formerly was 
to write out from the register those forms 
of writs which issucd of course. 1 Poll. & 
M. Hist. Engl. Law 174. 

Such wrlts were called wrlts de cursu (of course), 
whence the name, which had heen acquired as early 
as the reign of Edward III. The body of cursitors 
constituted a corporation, each clerk having a 
certain number of counties assigned to him. Coke, 
2d Inst. 670 ; 1 Spence, Eq. Jur. 238. The office waa 
abolished by 6 & 6 Will. IV. c. 82. 

CURSIT0R BAR0N. An officer of the 
court of exchequer, appointed by patent un- 
der the great seal to be one of the barons of 
the exchequer. Abolished by 19 & 20 Vict. c. 
S6. Wharton, Dict. 

CURTESY. The estate to which by com- 
mon law a man ls entitled, on the death of 
his wife, in the lands or tenements of which 
she was seised in possession in fee simple or 
in tail during their coverture, provided they 
have had lawful issue born alive which might 
have been capable of inheritiug the estate. 
Chal. R. P. 314. 

An estate for life which a husband takes 
at the death of his wife, having had issue 
by her born alive during coverture, in all 
lands of which she was seised in fact of an 
inheritable estate during coverture. 

The right of the husband to enjoy during 
his life land of which his wife is at any time 
during coverture seised in fee simple (ab- 
solute or defeasible) or in fee tail, provided 
there was issue, born alive, of the marriage. 
Demb. Land Tit. § 109. 

It is a freehold estate for the term of his 
natural life. 1 Washb. R. P. 127. In the 
common law the word is used in the phrases 
tenant by curtesy , or estate by curtesy , but 
seldom alone; while in Scotland of itself it 
denotes the estate. The phrase “tenant by 
the law of England” was also used, and is 
said to have been of earlier origin; 2 Poll. & 
M. Hist. E. L. 412. 

Some question has been made as to the 
derivation both of the custom and its name. 
It is said that the term is derived from c«r- 
tis, a court, and that the custom, in England 
at least, is of English origin, though a similar 
custom existed in Normandy, and still exists 
in Scotland. 1 Washb. R. P. 128, n.; Wright, 
Ten. 192; Co. Litt. 30 o; 2 Bla. Com. 126; 
Ersk. Inst. 380; Grand Cout. de Normandie, 
c. 119. But this derivatiou “is considered 
more ingenious than satisfactory,” and it is 
suggested that it is possible to explain the 
phrase by “some royal concession,” as “being 
reasonable enough.” 2 Poll. & M. Ilist. E. L. 
412. 

A husband has an estate by curtesy after 




CURTESY 


741 


CURTIEAGE 


the death of his wife in lands which he had 
voluntarily settled upon her, if he did not 
expressly or by implication relinquisli such 
rights in the settlcment; Depue v. Miller, G5 
W. Va. 120, 04 S. E. 740, 23 L. R. A. (N. S.) 
775; In re Kaufmahn, 142 Fed. 80S; Mea- 
rhain v. Iiuming, 150 111. 580, 41 N. E. 175, 
2S L. R. A. 018, 47 Am. St. Rcp. 230; contra , 
Itatliff v. Ilatliff, 102 Va. SS7, 47 S. E. 1007. 
He has curtcsy in the equity of redemption 
of the wife’s lands; Jackson v. Printiug Co., 
SG Ark. 501, 112 S. W. 101, 20 L. K. A. (N. 
S.) 454. That an estate was purchased hy 
funds from the wife's separate estate and 
conveyed to the liusband and wife jointly 
will not deprive liim of his eurtesy in the 
property; Donovan v. Griilith, 215 Mo. 110, 
114 S. W. 021, 20 L. R. A. (N. S.) S25, 128 
Am. St. Rep. 45S, 15 Ann. Cas. 724. A sur- 
viving husband is eutitled to curtesy out of 
a dcterminable fee owncd by his wife with 
issue born alive notwithstanding thc contin- 
gency upon which tlie fee is to terminate ex- 
ists at the tiine of her death; Carter v. 
Couch, 157 Ala. 470, 47 South. 100G f 20 L. R. 
A. (N. S.) S5S; Ilatfield v. Sneden, 54 N. Y. 
2S0; Webb v. First Baptist Church, 00 Ky. 
117, 13 S. W. 3G2; McMasters v. Negley, 152 
Fa. 303, 25 Atl. 041. 

In Pennsylvania, by aet of April 8, 1S33, 
issue of the marriage is no longer neccssary, 
so that the busband gains a freehold by the 
marriage itself; Lancaster County Bank v. 
Stauffer, 10 Fa. 300; but the law applies only 
wlien the estate is devisable, not to an estate 
tail or defeasible fee; McMasters v. Ncgley, 
152 Fa. 303, 25 Atl. 041. That the wife’s title 
to real estate is not acquired until after the 
death of the onlv child of the marriage will 
not deprive the husband of eurtesy in the 
ju'operty ; Donovan v. Griffith, 215 Mo. 140, 
114 S. \v. 021, 20 L. R. A. (N. S.) S25, 128 
Am. St. Rep. 45S, 15 Ann. Cas. 724. Ohio, 
Illinois, Kentucky, and Maine reduce the 
lmshand’s life estate to one-third, calling it 
“dower,” and dispense with birth of issue 
alivo, wliile dower remains unchanged. In 
Soutli Carolina and Georgia, curtesy has 
gone out of use, the liusband having under 
the law greater henefits. Demh. Laiul Tit. § 
100. Louisiana, Texas, California, Nevada, 
Washingtou. and Idaho, aiul Arizona and 
New Mexico have tlie “community” system 
and no curtesy; iü. § 111. And in Indiana, 
Iowa, jSIinnesota, tlie Dakotas, Kansas, Col- 
orado, Wyoming, and Mississippi, dower is 
applied by a forced liensliip of the widow 
aiul tbere is no eurtesy; iâ. § 10S. Sce 
Doweu. 

CURTILAGE. Tbe enclosed space imme- 
diately surroumling a dwelling-house, con- 
tained witliin tbe same enclosure. 

lt ls defined by Blount as a yard, backside, or 
piece of ground near a dwelling-house, in wbich 
they sow beans, etc., yet distinct from the garden. 
Blount; Spelman. By others lt is said to be a 
waste piece of ground so situated. Cowell. 

It has also been defined as *'a fence or enclosure 


of a small piece of land around a dwelllng-house, 
usualiy Jncludlng the buildings occupied in connec- 
tion with the dwcdling-house, ihe enclosure consist- 
ing either of a separale fencc or partiy of a fcnce 
and partly of the exterior of buiidings so within 
this enclosure." Com. v. Barney, 10 Cush. (Mass.) 
4S0. 

It usually inciudes the yard. garden, or field 
which is ncar to and usc-d in connecti n with the 
dwclling. Cook v. Slatc, S3 Ala. C2, 3 South. S49. 3 
Am. St. Rcp. GS8. See Ivey v. State, 61 Ala. SS. 

The term is uscd in determining whether the 
ofTence of breaking into a barn or warch u e is 
burglary. See 4 Bla. Com. 22i; 1 Hale Pl. Cr. 55S ; 

2 Russell, Cr. 13; Russ. &. R. 2S9 ; 1 C. & K. S4. 

In Michlgan the meaning of curtilage bas been 
extended to include more than an enclosure near 
the house. People v. Taylor, 2 Mlch. 250. Sce Cod- 
dington v. Dry Dock & Wct Dock Co., 31 N. J. L. 
4S5; State v. Shaw, 31 Me. 523. 

CURTILLUM. The area or space withln 
the enclosure of a dwelling-house. Spelman, 
Gloss. 

CURTIS. The area aliout a buildiug; a 
garden; a but or farmer’s bouse; a farmer’s 
liouse witli the land eurolled with it. 

A village or a walled town eontaining a 
small numl>er of houses. 

The residence of a nobleman; a hall or 
palace. 

A eourt ; a tribunal of justice. 1 Waslib. 
R. I’. 120; Spelman, Gloss.; 3 Bla. Com. 320. 

CUST0DES. Keepers; guardians; eon- 
servators. 

Custodcs pacis (guardians of the peace). 
1 Bla. Com. 349. 

Custodcs libcrtatis Anglicc auctoritatc par- 
liamcnti (guardians of the liberty of England 
by authority of parliament). The style iu 
which writs and all judicial process ran dur- 
ing the grand rebellion, from tbe death of 
Charles I. till Cromwell was declared Pro- 
tector. Jacob, Law Dict. 

CUST0 D IA LEGIS. In tbe cnstody of the 
law. 

Wben property is lawfully taken, by vir- 
tue of legal process, it is in tbe custody of 
the law, and liot otherwise; Gilinan v. Wil- 
liams, 7 Wis. 334, 70 Am. Dee. 219. 

•Where a sheriff has taken under attaeli- 
ment more than ènough property to satisfy 
it, the property is not in custodia lcgis in 
a sense tliat \vill prevent a levy by a U. S. 
marsbal in a sult in tlie federal court, so as 
to give tbe latter creditor a lien on tlie ex- 
cess after satisfjing tlie first attachment ; 
Goodbar v. Brooks, 57 Ark. 450. Nor are 
exeeutions issucd on void judgments and 
their returns admissible against subscqucnt 
attacliing croditors, to show that tlio goods 
were in custodia lcgis; Burr v. Mathers, 51 
Mo. App. 470. 

For cases on property and funds in the 
custody of the courts not subjcct to attacli- 
ment, see Curtis v. Ford, 10 L. R. A. 529, 
note. 

CUST0DY. Tbe detainer of a person by 
virtue of a lawfui autbority. 3 Cbit. Pr. 355 

The care and possession of a thing. 
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Custody has been beld to mcan nothing 
less than actual imprisonment; Sinith v. 
Coin., 59 Pa. 320; Itolland v. Com., S2 Pa. 
30G, 22 Am. Rep. 75S. See Custodia Legis. 

As to custody of childrcn, see Parent and 
Child ; Infant ; Divokce. 

CUSTOM. Such a usage as by coinmon 
consent and uniform practice has become the 
law of the place, or of the subject-matter, to 
which it rclates. 

Custoin is a law cstablislied by long usagc. 
Wilcox v. Wood, 9 Wend. (N. Y.) 349. See 
Pollock, lst Bk. of Jurispr. 263. 

It differs from prescription, which is personal and 
is annexed to the person of the owner of a particu- 
lar estate; while the other is local, and relates to 
a particular district. An instance of the latter oc- 
curs where the question is upon the manner of con- 
ducting a particular hranch of trade at a certain 
place; of the former, where a certain person and 
his ancestors, or those whose estates he has, have 
been entitled tò a certain advantage or privilege, as 
to have common of pasture in a certain close, or the 
like. 2 Bla. Com. 263. The distinction has been thus 
expressed; “While prescription is the making of a 
right, custom is the making of a law;” Laws. Us. 
& Cust. 15, n. 2. . 

General customs are such as constitute a 
part of the comrnon law of the country and 
extend to the whole country. 

Particular customs are those which are 
confined to a particular district; or to the 
members of a particular class; the exist- 
ence of the former are to be determined by 
the court, of tbe latter, by tbe jury. Laws. 
Us. & Cust. 15, n. 3; see Bodfish v. Fox, 23 
Me. 90, 39 Am. Dec. 611. 

In general, when a contract is made in 
relation to matter about wbicb tbere is an 
established custom, sucb custom is to be un- 
derstood as forming part of tbe contract, and 
may always be referred to for tbe purpose of 
sbowing the intention of tbe parties in all 
tbose particulars wbicb are not expressed in 
tbe eontract; 2 Pars. Contr. G52, GG3; Fulton 
Bank of New York v. Benedict, 1 Hall (N. 
Y.) G02; Van Ness v. Pacard, 2 Pet. (U. S.) 
138, 7 B. Ed. 374; Stultz v. Dickey, 5 Binn. 
(Pa.) 2S3, 6 Am. Dec. 411; 1 M. & W. 47G; 
L. R. 17 Eq. 35S; Robinson v. Fiske, 25 Me. 
401; Bragg v. Bletz, 7 D. C. 105. 

Evidence of a usage is admissible to ex- 
plain teebnical or ambiguous terms; 3 B. 
& Ad. 72S ; Lane v. Bank, 3 Ind. App. 299, 
29 N. E. G13; Nonantum Worsted Co. v. Mfg. 
Co., 156 Mass. 331, 31 N. E. 293. But evi- 
dence of a usage contradicting the terms of 
a contract is inadinissible ; 2 Cr. & J. 244; 
Brown v. Foster, 113 Mass. 13G, 18 Am. Rep. 
4G3; Farmers’ & Mechanics’ Nat. Bank of 
Buffalo v. Logan, 74 N. Y. 5SG; Exchange 
Bank of Virginia v. Cookman, 1 W. Va. G9; 
Gilbert v. McGinnis, 114 111. 28, 2S N. E. 
382: De Cernea v. Cornell, 1 Misc. 399, 20 N. 
Y. Supp. S95; Globe Milling Co. v. Elevator 
Co., 44 Minn. 153, 4G N. W. 306. Nor can a 
local usage affect tbe meaning of tbe terms 
of a eontract unless it is known to botb con- 
tracting parties; Cbateaugay Ore & Iron Co. 


v. Blake, 144 U. S. 47G, 12 Sup. Ct. 731, 36 L. 
Ed. 510; nor ean it affect a contract made 
elsewliere; Insurancc Co. of Nortb Aiuerica 
v. Ins. Co., 140 U. S. 5G5, 11 Sup. Ct. 909, 35 
L. Ed. 517. 

“Mcrely that it varies tbe apparent con- 
tract is not enough to exclude tbe evidence, 
for it is impossi))le to add any material in- 
cident to tbe written terms of a contract, 
witliout altering its effect more or less. To 
fall within fbe exception of repagnancy tbe 
iucident musf be such as, if cxpressed in 
tbe written contract, would make it insen- 
sible or inconsistent;” Pcr cur . in 3 E. & B. 
715. See Leake, Contr. 197; 7 E. & B. 274. 

In order to establish a custom, it will be 
necessary to sbow its existence for so long 
a time tbat “the memory of man runnetli 
not to thê contrUry,” and that the usage 
bas continued witbout any interruption of 
thc right; for, if it has ceased for a time 
for such a cause, the revival gives it a new 
beginning, which will be what tbe law calls 
within memory. It will be no objection, how- 
ever, tbat the exercise of the rigbt bas been 
merely suspended. 1 Bla. Com. 76; 2 id. 31; 
Freary v. Cooke, 14 Mass. 4SS; L. R. 7 Q. B. 
214; Ulmer v. Farnsworth, SO Me. 500, 15 
Atl. G5. See Hyde v. News Co., 32 Mo. App. 
29S. It must not bave begun witbin legal 
memory, i. e. A. D. 11S9; L. R. [1905] 2 Cb. 
53S; but a jury may find an immemorial cus- 
tom upon proof of a period of twenty years 
or so; 21 L. J. Q. B. 19G. 

Ib must also bave been peaceably ac- 
quiesced in and not subject to dispute; for, 
as customs owe tbeir origin to cornmon con- 
sent, tbeir being disputed, eitber at law or 
otherwise, sbows that such consent was 
wanting; Wood v. Hickok, 2 Wend. (N. Y.) 
501; Rapp v. Palrner, 3 Watts (Pa.) 178. In 
addition to tbis, customs must be reason- 
able and certain. A custom, for instance, 
tliat land shall descend to the most worthy 
of the owner’s blood is void; for bow shall 
tbis be determined? But a custom that it 
shall descend to tbe next male of tbe blood, 
exclusive .of females, is certain, and tbere- 
fore good; 2 Bla. Com. 7S ; Browne, Us. & 
Cust. 21. See Minis v. Nelson, 43 Fed. 777. 

Evidence of usage is never admissible to 
oppose or alter a general principle or rule 
of law so as, upon a given state of facts, to 
niake the legal right and liabilities of tbe 
parties other tban tbey are by law; Browne, 
Us. & Cust. 135, n; Stoever v. Whitman’s 
Lessee, 6 Binn. (Pa.) 416; 1G C. B. N. S. 
G4G; Barnard v. Kellogg, 10 Wall. (U. S.) 
3S3, 19 L. Ed. 9$7 ; Warren v. Ins. Co., 104 
Mass. 51S; East Birmingbam Land Co. v. 
Dennis, S5 Ala. 5G5, 5 South. 317, 2 L. R. A. 
83G, 7 Am. St. Rep. 73; Ilopper v. Sage, 112 
N. Y. 530, 20 N. E. 350, 8 Am. St. Rep. 771; 
but the rule is sald by Lawson to extend no 
furtber tban to usages wbicb “conflict vvfitb 
an establisbed rule of publlc policy, which it 
is not to the general interest to disturb.” 
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Laws. Us. & Cust. 4SG. Wlth respect to a 
usage of trade, however, it is suilicient if it 
appears to he known, certain, uniforin, rea- 
sonable, and not contrary to law; Collings 
v. Ilope, 3 Wash. C. C. 130, Fed. Cas. No. 
3,003; U. S. v. Macdaniel, 7 Pet. (U. S.) 1, 

8 L. Fd. 5S7; Lowry v. Uussell, 8 Pick. 
(Mass.) 3G0; 4 P>. & Ald. 210; 1 C. & P. 39; 
Orissom v. Bank, S7 Tcnn. 350, 10 S. \V. 774, 

3 Jj. H. A. 273, 10 Ani. St. Hep. GG9. See 
Pickering v. Weld, 159 Mass. 522, 34 X. E. 
1081. Hut if not direetly known to the par- 
ties to the transaction, lt will still be hinding 
upon them if it appear to he so gencral and 
wcll cstahlished that knowledge of it may he 
prcsuined; Smith v. Wright, 1 Cai. (N. Y.) 
43, 2 Am. Dec. 1G2; 4 Stark. 452; 1 Dougl. 
510. A usage of trade is suiliciently long 
continued if it has existed so long as to show 
that the parties to a contract nieant fco em- 
ploy the expression in the sense defined hy 
It; Ilydc v. Xews Co., 32 Mo. App. 298. And 
one who seeks to avoid the effect of a noto- 
rious and uniform usage of trade must show 
that he was ignorant of it; Rohertson v. S. 
S. Co., 139 X. Y. 410, 34 X. E. 1053. Whetlier 
a trade custom is estahlished hy the evidence 
in a case, and whether, if so, it was known 
to thc party contraeting or was so well es- 
tablished that he must he presumed to have 
known of it and contracted with rcference 
to it, are questions for the jury; Xew Roads 
Oilmill & Mfg. Co. v. Kline, Wilson & Co., 
154 Fed. 290, 83 C/ C. A. 1. 

Partics to a contract may contract to ex- 
clude a custom of trade therefrom; id. To 
read a usage into a contract, it must be con- 
sistent with the terms of the writing; id. 

In an action for negligence, proof of a 
eustom on the part of engine drivers to un- 
couple the locomotive and run ahead a short 
distanee was offered to show tlie measure of 
duty. It was held that such a custom, to 
have the force of law, or to furnish a stand- 
ard for the rights and acts of men, must he 
certain and uniform and so well known that 
no man dealing with the subject would be 
ignorant of it; per Sanborn, C. J., in Chi- 
cago, M. & St. P. Ry. Co. v. Lindcman, 143 
Fed. 940, 75 C. C. A. 1S (C. C. A., Eighth 
Circuit). 

A local custom is usage which has obtained 
the force of law and is in trutli the hinding 
law in a particular district or at a partieular 
place of the persons or things that it eon- 
cerns; 9 A. & E. 421. A local eustom, so far 
as It exteiuls, supersedes the local law; 5 
Bingh. 253; but it cannot prevail against an 
express act of parliament; [1S99] App. Cas. 
41. The particular custoin mnst have becn 
asserted openly and acqulesced in hy the per- 
sons who were affected and the enjoyment 
must have been peaceable. It must liave 
been reasonable. It ought to be eertain. 

A local custom canuot supersede or modify 
a statute; Gore v. Lewis, 109 X. C. 539, 13 


S. E. 909; Talmer v. Transportatlon Co., 7G 
Ilun 181, 27 X. Y. Supp. 501. 

See 20 L. J. Ex. 219; Stc ens v. Reeves, 9 
Plck. (Mass.) 19S; Seagar v. Sligerland, 2 
Cal. (X. Y.) 219; 2 F. & F. 131 ; Metcalf v. 
Weld, 14 Gray (Mass.) 210; Renner v. Banlc, 

9 Wheat. (u! S.) 5S2, 0 L. Ed. 1GG; Gordon 
v. Little, S S. & R. < Pa.) 533, 11 Ara. Dec. 
032; Dougl. 201; 4 Taunt. S4S; Waring v. 
Grady’s Ex’r, 49 Ala. 4G5, 20 Am. Rep. 2^0; 
Goodenow v. Tyler, 7 Mass. 30, 5 Am. Dec. 
22; L. R. 2 Ex. 101; Cooper v. Kane, 19 
Wend. (X. Y.) 3S0, 32 Ara'. Dec. 512; Raisin 
v. Clark, 41 Md. 15S, 20 Am. Itep. 00. See 
Lawson; Browne; Us. & Cust. ; note to Wig- 
glesworth v. Dallison, 1 Sm. Lead. Cas. 900; 
[1892] Prob. 411; Metropolitan St. R. Co. v. 
Johnson, 91 Ga. 400, 1S S. E. SIG. See 
Usace. 

CUST0M-H0USE. A place apiiointed by 
law, in ports of entry, wliere importers of 
goods, wares, and merchandise are bouiul to 
enter the same, in ordcr to pay or secure the 
dutics or eustoms due to the government. 

C UST 0M-H0USE BR0KER. A person 
authorlzed to act for partics, at thcir option, 
in the entry or clearance of ships and thc 
transaclion of general husiness. Wharton. 
Sce act of July 13, 1SG0, § 9, 14. U. S. Stat. 
L. 117. 

CUST0M 0 F L0ND0N. Particular regu- 
lations in forcc within thc city of London. 
in regard to tradc, apprentices, widows and 
orphans, etc., which form part of the com- 
mon law. 1 Bla. Com. 75; 3 Stepb. Coni. 
5SS. Sec Delvd Man’s Part. Thc custom 
of London, as rcgards intestate succession, 
was abolished by 19 & 20 Vict c. 94; as re- 
gards foreign attachinent, it was extended 
to all England and Wales by tlie Common 
Law Procedure Act of 1854, and is the basis 
of the law on that subjeet in this country. 
See Attaciiment. 

Their influence on the early institutions 
of Pennsylvania was very great; Com. v. 
Hill, 1S5 Pa. 392, 39 Atl. 1055. 

CUST0M 0 F MERCHANTS. A system of 
customs acknowledged and talcen notice of 
by all natlons. and which are. tlierefore. a 
part of the general law of the land. See 
Law Merciiaxt; 1 Cliit. Bla. Oom. 70. n. 9. 

CUSTOM 0 F THE REALM. A curront 
doscription of the common law of England. 
which is said not to he unhlstorical. rol- 
lock, First Book of Jurispr. 252. Sce Jamcs 
C. Cartcr, Law, Its Origin, etc. 

CUST0M 0 F YORK. A custom of intcs- 
tacy in thc province of York similar to 
that of London. Abolished by 19 & 20 Yict. 
c. 94. 

CUSTOMARY COURT BARON. See 

COURT BaRON. 

CUSTOMARY ESTATES. Estates which 
owe their origin and existenee to the custom 
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of the manor in which they are held. 2 Bla. 
Com. 149. 

CUSTOMARY FREEHOLD. A class of 
freeholds hcld according to the custom of the 
manor, derived from the ancient tenure in 
villein socage. Holders of such an estate 
have a freehold interest, though it is not 
held by a freehold temire. 2 Bla. Com. 149. 
In reference to customary freehold, outside 
the ancient demesne all the tenures of the 
non-freeholding peasantry are in law one 
tenure, tenure in villeinage; 1 Poll. & M. 
Flist. Engl. Law 3S4. 

CUSTOMARY SERVICE. A service due 
by ancicnt custom or prescription only. 
Such is, for example, the service of doing 
suit at anothcr’s mill, where the persons res- 
ident in a particular place, by usage, time 
out of mind have been accustomed to grind 
corn at a particular mill. 3 Bla. Com. 234. 

CUSTOMARY TENANTS. Tenants who 
hold by the custom of the manor. 2 Bla. 
Com. 149. 

CUSTOMS. Taxes levied upon goctds and 
merehandise imported or exported. Story, 
Const. § 949; Bacon, Abr. Smuggling. 

The duties, toll, tribute, or tariff payable 
upon merc-handise exported or imported. 
These are called customs from having been 
paid from time immemorial. Expressed in 
law Latin by custuma, as distinguished by 
consuetudines, which are usages merely. 1 
Bla. Com. 314. 

Nine general appraisers are appointed by 
the president (not more than five from the 
same political party). They are employed 
at such ports and within such limits as the 
Secretary of the Treasury shall prescribe. 
Thrêe of them constitute a board of general 
appraisers at the port of New York. It is 
a part of their duties to make reappraise- 
ments of the dutiable value of goods on de- 
mand of the importer, etc., or the collector. 
There is an appeal from the appraiser or 
person acting as such, or from the general 
appraiser in cases of reappraisement (either 
by the importer, etc., or by the collector) to 
the general board in New York or another 
board of three general appraisers designated 
by the Secretary. 

The collector fixes the rate and amount of 
duties chargeable. If an importer, etc., gives 
the required notice, the papers are then trarò- 
mitted to tlie general board in New York, 
or to another such board designated by the 
Secretary. From its decision, an appeal lies 
to the district court in the district, which 
may, upon request of the importer, etc., the 
Secretnry, or the collector, direct a general 
appraiser to procure further evidence. The 
court then determines the classification and 
the rate of duty. It may, if it deems the 
case of such importance, allow an appeal to 
the Supreme Court, and shall allow one 
whenever the Attorney-General requests it 


within 30 days from a decision. Provision 
is made for giving publicity to the rulings 
of the general appraisers and the boards. 
Act of June 10, 1S90, as amended Aug. 5, 
1909. 

See Smuggling; Tariff; Protest, Pay- 

MENT UNDER. 

CUSTOS BREVIUM (Lat.). Keeper of 
writs. An officer of the court of common 
pleas whose duty it is to receive and keep 
all the writs returnable to that court and 
put them upon file, and also to receive of 
the prothonotaries all records of nisi prius , 
called postcas . Blount. An officer in the 
king’s bench having similar duties. Cowell; 
Tennes de la Ley . The office is now abol- 
ished. 

CUSTOS MARIS (Lat.). Warden or 
guardian of the seas. Among the Saxons, an 
admiral. Spelman, Gloss. Admiralius. 

CUSTOS MORUM. Applied to the court 
of king’s bench, as “the guardian of the 
morals” of the nation. 4 Steph. Com. 311. 

CUSTOS PLACITO R U M C0R0N/E (Lat.). 
Keeper of the Pleas of the Crown (the crim- 
inal records). Said by Blount and Cowell 
to be the same as the Gustos Rotulorum. 

CUSTOS R0TUL0RUM (Lat.). Keeperof 
the rolls of the peace. The principal justice 
of the peace of a county, who is the keeper 
of the records of the county. 1 Bla. Com. 
349. He is always a justice of the peace 
and quorum , is the chief civil officer of the 
king in the county, and is nominated under 
the king’s sign-manuaL He is rather to be 
considered a minister or officer than a judge. 
Cowell; Lambard, Eiren. 373; 4 Bla. Com. 
272; 3 Steph. Com. 37. The office has come 
to be united with that of the lord-lieutenant 
of the county. Maitland, Justice, etc., 82. 

CUSTUMA. Duties. See Consuetudo. 

CUSTUMA ANTIQUA SIVE MAGNA (Lat. 
ancient or great duties). The duties on 
wool, sheepskin or wool-pelts and leather 
exported were so called, and were payable 
by every merchant, stranger as well as na- 
tive, with the exception that merchant 
strangers paid one-half more than natives. 
1 Bla. Com. 314. 

CUSTUMA PARVA ET NOVA (Lat.). An 
impost of threepence in the pound sterling 
on all commodities exported or imported by 
merchant strangers. Called at first the 
alien’s duty, and first granted by stat. 31 
Edw. I. Maddox, Hist Exch. 526, 532; 1 
Bla. Com. 314. 

CUT. A wound made with a sharp instru- 
ment. State v. Patza, 3 La. Ann. 512; 1 
Russ. & R. 104. See Binns v. Lawrence, 12 
IIow. (U. S.) 9, 13 L. Ed. 871. 

CYNEBOTE. A mulct anciently paid, by 
one who killed another, to the kindred of the 
deceased. Spelman, Gloss. 
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CY PRES (L. Fr. as near as). Tbe rule 
of construction applied to a will (but not to 
a deed) by wiiich, wiiere the testator evinces 
a general intention to be carried into effect 
in a particular rnode whicb cannot be fol- 
low*ed, the words shall be so construed as 
to give effect to the gencral intcntion. 3 
Ilare 12; 2 Term 254; 2 P.ligb 40; Sugd. Pow. 
G0; 1 Spencc, Eq. Jur. 532; Kispb. Eq. § 12G; 
McGrath, Cy Prcs. 

The doctrine of approximation, whereby 
the intent of tlie testator or grantor, whicli 
is impracticable to carry ont literally, is car- 
ried out as near as possible. Mott v. Morris, 
240 Mo. 137, 155 S. W. 434. 

As commonly understood it has two fea- 
tures—one the riglit to exercise prerogative 
authority, enabling a court to deal with.a 
bcquest to a charitable use baving no dcsig- 
nated particular purpose as a bequest to 
charity generally, treating tbe pnrpose as 
the Icgatee, or a bequest for an illegal pur- 
pose, or some purpose iinpossible of exccu- 
tion for some reason; and tbe other, the 
right by liheral rules of construetion to deal 
with a trust having a dcsiguatcd particular 
purpose, though in general terms, and en- 
force it within the liinits of such purpose, 
supplying the trustee if necessary; Tincher 
v. Arnold, 147 Fed. GG5, 77 C. C. A. G49, 7 
L. R. A. (N. S.) 471, 8 Ann. Cas. 917; Har- 
rington v. Picr, 105 Wis. 4S5, S2 X. W. 345, 
50 L. It. A. 307, 7G Am. St. Rep. 924. 

The principle is applicd to snstain wdlls 
in which perpetuities are attempted to be 
crcatcd, so that, if it can possibly be done, 
the devise is not regarded as utterly void, 
lmt is expounded in such a manner as to 
carry the testator’s intention into effect as 
far as the hnv respecting perpetnities will 
allow. This is called a construction cy prcs. 
Its rules are vague, and depcnd chiefly upon 
judicial discretion applied to the particular 
case. Scdgw’ick, Stat. Law T 2G5; Story, Eq. 
Jur. § 1107. A limitation void becauso it 
offcnds the doctrine of perpetuity will be 
void altogether, aud cannot be held uiuler 
tbe cy prcs rule of construction to be good 
as to that part whicb kecps within the pcriod 
of perpetuity, and void only as to thc excess; 
Post v. Kobrbach, 142 111. G0G, 32 N. E. GS7. 

It is also applied to sustain dcvises and 
bequests for charities ( q. v.). In its origin 
the doctrine w\as applied, iu tbe exercise of 
the royal prerogative, delegated to the Lord 
Chancellor under the sign manual of the 
crown. Where thcre w\as a definite charita- 
ble purpose wliich w*as illegal and could not 
take place, the chancellor w’ould substitutc 
another. The judicial doctriue under this 
name is that if charit.v be the general sub- 
stantial intention, thougli the mode providcd 
for its executiou fails. the Englisli chancery 
will find somc means of effectuatiug it, cven 
by applying the fund to a differeut purpose 
from that contemplated by tbe testator, but 
as near to it as possible, provided only it be 


cbaritable; P>isph. Eq. § 129; Poyle, Char. 
147, 155; Shelf, Mortm. Cul; 3 Pro. C. C. 
379; 7 Ycs. G9, 82. Wbere a legacy is given 
to a charitable institution which exists at 
the testator’s deatb, but ceases to exist bc- 
fore tlie legacy is paid ovc i r, it becomcs the 
property of the charity on the deatb of tbe 
testator, and upon the charity ceasing to 
exist it is applicablc to eharitable purposcs 
according to the doctrine of cy j>rcs; [1S01 ] 
2 Cli. 23G. Most of thc cnses carry the doc- 
trinc bcj’ond wliat is allowed wliere private 
interests are concerned, and have in no in- 
considorablc degree to draw’ for their sup- 
port on the prerogative of the crown arnl the 
statnte of charitable nses; 43 Eliz. c. 4. 
Tliis doctrine does not universally obtaiu in 
this country to the disinherison of lieirs and 
next of kin. 8ee Ciiahitadle Usks ; Jack- 
son v. Phillips, 14 Allen (Mass.) 580; Vidal 
v. Philadelphia, 2 How. (U. S.) 127, 11 L. 
Ed. 205 ; Perin v. Carcy, 24 IIow. (U. S.) 
4G5, 1G L. Ed. 701; Loring v. Marsh, G Wali. 
(U. S.) 337, 1S L. Ed. S02 ; Williams v. Wil- 
liams, S N. Y. 54S. 

The doctrine of cy prcs with refcrence to 
cliaritable trusts is tliat where a definite 
function or duty is to he pcrfonncd, whicli 
cannot be done in exact conformity with the 
plan of the person wlio lias provided there- 
for, such function or dutv will he perform- 
‘ed with as close approximation to the origi- 
nal plan as is reasonably prncticahle: In- 
graham v. Ingraham. 1G9 111. 432,* 4S N. E. 
561, 49 N. E. 320; MacKenzie v. Trustees, 07 
N. J. Eq. G52, G1 Atl. 1027, 3 L. R. A. (N. S.) 
227. 

In cases where tliere has been an iutcn- 
tion to make an unconditional gift to a nou- 
existent corporatiou or soeiety, tlion tlie gift 
will be regarded as immediate supported up- 
on tlie doctrine of cy prcs; Knssell v. Allen, 
107 U. S. 1G3, 2 Sup. Ct. 327, 27 L. Ed. 397; 
Swascy v. Amcrican Pible Soc., 57 Me. 523; 
Cnmming v. Keid Mcmorial Churcli, 04 Ga. 
105; Andrcws v. Andrews, 110 111. 223; 
Dodge v. Williams, 40 Wis. 70, 1 N. W. 92, 
50 N. W. 1103. In some states, however, the 
power to administer a charitable trust cy 
prcs is declared not to exist, aiul thcrcfore 
gifts to eorporations not in being are void 
for remoteness; Shipnian v. Kollins, 98 N. 
Y, 311; Little v. Willfnrd, 31 Minn. 173, 17 
N. W. 2S2 ; Mcthodist Churcli of Newark v. 
Clark, 41 Micli. 730, 3 N. AY. 207; Parnum 
v. Council of Paltimore, 02 Md. 275, 50 Am. 
Kep. 219; Williams v. Pearson. 38 Ala. 299. 
Tliough the disallowance of charitable gifts 
to corporations not in being sooms to be tbe 
logical consequence of repudiating the doc- 
trine of cy prcs, yet there are some states 
whose courts repudiate the doctrine of cy 
prcs and yet support such gifls; Literary 
Fund v. Dawson. 10 Leigh (Ya.) 147; Pridg- 
es v. rieasauts, 39 N. C. 30, 44 Am. Doc. 94; 
Zcisweiss v. James, G3 Pa. 4G5, 3 Am. Kcp. 
5oS. 
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Upon the dissolution of a charitable cor- 
poration, its property will be appropriatcd 
by the court to the purpose most nearly akin 
to the intcnt of the donors and will not bc 
distributed to the donors; In re Centennial 
& Memorial Ass’n of Valley Forge, 235 Pa. 
206, S3 Atl. 6S3. 

Where the perpetuity is attempted to be 
created by deed, all the limitations based 
upon it are void; Cruise, Dig. t. 3S, c. 0, § 
34. See, 1 Vern. 250; 2 Ves. 33G, 337, 364, 
3S0; 3 id. 141, 220; 4 id. 13; Com. Dig. Gon - 
dition (L, 1) ; 1 Roper, Leg. 514; Dane, Abr. 
Index; Doinat, X^ois Civ. liv. 6, t. 2, § 1; 
Shelf, Mortm.; Highmore, Mortm.; 8 H. L. 
R. G9. 

The cy pres doctrine has been repudiated 
by the states of Alabama, Iowa, Indiana, 
Maryland, Michigan, Minnesota, North Caro- 
lina, Tennessee, Soutli Carolina, Virginia, 
West Virginia and Wisconsin (quwre). But 
the doctrine has been approved in all the 
New England states, also Pennsylvania and 
New York; in Mississippi and Illinois, and 
in some other states, the question has not 
been decided. Bisph. Eq. § 130; Eliot’s Ap- 


peal, 74 Conn. 586, 51 Atl. 544; Duggan v. 
Slocum, S3 Fed. 244; Lennig’s Estate, 154 
Pa. 209, 25 Atl. 1049; Allen v. Stevens, 161 
N. Y. 122, 55 N. E. 5GS; Iloward v. Society, 
49 Mc. 302. 

In England, a gift to a charity which fail- 
ed in the testator’s lifetimc is not within the 
doctrine; [1898] 1 Ch. 19; otherwise, if the 
charity never existed; [1902] 1 Ch. 276; or 
if thc name be lpft blanlc; [1S9G] 2 Ch. 451, 
C. A. It applies where tliere is a gift to a 
charity which has failed, though there be a 
gift over to a second charity; 1 Myl. & K. 
410. lt does not apply if the gift is not 
charitable; 1 De G. B\ & J. 399; or in case 
of a gift for masses; 2 Drew. 425. The 
cy , pres scheme will be settled as near as 
possible to the testator’s intention; 10 Cl. & 
F. 90S. 

CYROGRAPHARIUS. In Old English Law. 

A cyrographer. An officer of the common 
pleas court. 

CYROGRAPHUM. A chirograph, which 
see. 
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D. B. N., or D. B. N. C. T. A. See Execu- 

TORS AND ADMINISTRATORS. 

D. S. B. See Debet Sine Breve. 

D. V. N. See Devisavit Vel Non. 

DACION. In Spanisli Law. The real anc\, 
effective delivery of au object in the execu- 
tion of a contract. 

DAILY. Every day; day by day. Web. 

Where a statute requires an advertisement 
to be published in a daily newspaper it is 
such if it uses tlie têrm “daily newspaper” 
in contradistinction to the term “weekly,” 
“semi-weekly,” or “tri-weekly” newspaper. 
The term was used and is to be nnderstood 
in its popular sense, and in tliis sense it is 
clear that a paper wliich, according to its 
usual custom, is puhlished every day of the 
week except one, is a daily newspaper ; oth- 
erwise a paper wlticli is published every day 
except Sumlay would not be a daily news- 
paper. Riehardson v. Tobin, 45 Cal. 30. It 
may inelude a legal journal; Kellogg v. Car- 
rico, 47 Mo. 157. 

DAM. A construction of wood, stone, or 
other materials, made across a stream of wa- 
ter for the purpose of eonfining it ; a mole. 
See People v. Gaige, 23 Mich. 93 ; Colwell 
v. Water Power Co., 19 N. J. Eq. 245. 

It is an instrument for turning the water 
of a stream to tlie nse of a mill ; Burnham 
v. Kempton, 44 N. II. 7S. 

Tlie word is sometimes used for the nond 
formed by the obstruetion; Colwell v. Wa- 
ter Power Co., 19 N. J. Eq. 245; Natoma Wa- 
ter & Mining Co. v. Hancock, 101 Cal. 42, 31 
Pac. 112, 35 Pac. 334; Ilutchinson v. Ry. 
Co., 37 Wis. 5S2; and it is held to be synony- 
inous with dyke; Com. v. Tolman, 149 Mass. 
229, 21 N. E. 377, 3 K. R. A. 747, 14 Am. St. 
Rep. 414. The water colleeted by a dam is 
not properly termed a reservoir, as its object 
is not storage of water; Natoma Water & 
Mining Co. v. llaucock, 101 Cal. 42, 31 Pac. 
112, 35 Pac. 334. 

The construction of dams in floatable 
streams to facilitate their use is in some 
states autliorized bj r statute ; Brooks v. Riv- 
er Imp. Co., 82 Me. 17, 19 Atl. S7, 7 L. R. A. 
4G0, 17 Am. St. Rep. 459; Kretzschmar v. 
Meehan, 74 Minn. 211, 77 N. W. 41 ; Eield v. 
Log Driving Co., G7 Wis. 5G9. 31 N. W. 17; 
MeLaughlin v. Mfg. Co., 103 N. C. 100, 9 S. 
E. 307; and incidental injuries to iand of 
riparian proprietors thereby damaged are 
lield to be consequential injuries incident to 
their proprietorship ; Brooks v. River Imp. 
Co., S2 Me. 17, 19 Atl. 87, 7 L. R. A. 4G0, 17 
Am. St. Rep. 459. See Logs; RirARiAN 
Rigiits. 

The owner of a stream not navigable may 
erect a dam acros's it, provided he do not 


thereby materially impair the rights of the 
proprietors above or below to tlie use of the 
watcr in its accustomed fiow; Goubl, Wa- 
ters 110, n.; Tyler v. Wilkinsou, 4 Mas. 401, 
Fed. Cas. No. 14,312; Vandenburgh v. Van Ber- 
gen, 13 Johns. (N. Y.) 212; Ilooker v. Cum- 
mings, 20 Johns. (N. Y.) 90, 11 Ain. Dee. 249; 
Boynton v. Rees, 9 Pick. (Mass.) 52S; Wads- 
worth v. Tillotson, 15 Conn. 3GG, 39 Am. Dec. 
391; Iletrich v. Deaehler, G Pa. 32; Shrunk 
v. Nav. Co., 14 S. & It. (Pa.) 71 ; Scott v. 
Willson, 3 N. II. 321; Daniels v. Sav. Inst., 
127 Mass. 534; Votcr v. Ilobbs, G9 Me. 19; 
Ilanna v. Clarke, 31 Gratt. (Va.) 3G; Decorah 
Woolen Mill Co. v. Greer, 49 Ia. 490; 28 
Am. L. Reg. 147, n. Ile may even detain 
the water for the purposes of a mil 1, for a 
reasonable time, to the injury of an older 
mill, — the reasonableness of the detention in 
eacli particular case being a question for 
the jury; Ilartzall v. Sill, 12 l’a. 24S ; Thom- 
as v. Brackuey, 17 Barb. (N. Y.) G54; Snow 
v. Parsons, 2S Vt. 459, G7 Am. Dec. 723; Park- 
er v. llotchkiss, 25 Conn. 321; Phillips v. 
Slierinan, G4 Me. 171; Drake v. Woolen Co., 
99 Mass. 574; Iloxsie v. Iloxsie, 3S Mich. 
77; Holden v. Lake Co., 53 N. II. 552. But 
he must not nnreasonably detain the water; 
Dilling v. Murray, G Ind. 324, G3 Am. Dec. 
3S5; aiul the jury may find the constant use 
of the water by night and a detention of it 
hy day to be an unreasonahle use, though 
there he no design to injure others; Barrett 
v. Parsons, 10 Cnsh. (Mass.) 3G7 ; see Bullard 
v. Mfg. Co., 77 N. Y. 525. Nor has such own- 
er the right to raise his dam so high as to 
cause the stream to fiow back upon the land 
of supra-riparian iiroprietors; 1 B. & Ald. 

25S; Cowles v. Kidder, 24 N. II. 3G4, 57 Am. 
Dec. 2S7; Union Canal Co. v. Keiser. 19 Pa. 
134; Pitman v. Poor, 3S Me. 237 ; Ellington 
v. Bennett, 59 Ga. 2SG; Drew v. Inhabitants 
of Westfield, 124 Mass. 4G1. Aml see Back- 
Water. These riglits may, of eourse, be 
modified by contract or prescription. 

An owner maintaining a dam across a 
floatable stveam is entitled to an iujunetion 
against the operation of a splash dam hy an 
upper riparian owner in sueh mamier ns t<> 
intorfere materially with the contimiity 'of 
his pcrwer aml to fill his poiul aml race with 
dirt; Trullinger v. llowe, 53 Or. 219, 97 Pac. 
54S, 99 Pac. SS0, 22 L. R. A. (N. S.) 515. 

A mill proprietor may erect aml maintain 
dams iu a floatnble stream, but he must keep 
opcn. for the use of those tliat wish, a con- 
veniout and considerable .passageway for 
logs through or by liis dam; Laneey v. Clif* 
ford, 54 Me. 4S7, 92 Am. Dec. 5G1 ; Conuecti- 
cut River Lmuber Co. v. Oleott Falls Co., G5 
N. II. 290, 21 Atl. 1090, 13 L. R. A. S2C4 
Powoll v- Lumber Co., 12 Idaho, 723, SS Pae. 
97; he may erect dividiug piers to separate 
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his logs from the common mass, but he must 
make reasonable provision for the passage of 
other logs without unreasonable hindrance; 

A. G. Conn. Co. v. INIfg. Co., 74 Wis. G52, 43 
N. W. GGO. 

One erecting fences and culverts across a 
stream is not liable for injuries to an upper 
riparian proprietor hecause they are not suf- 
ficient to pass an extraordinary flood, due to 
the giving way of a dam or to an unprec- ( 
edented rainfall; American Locomotive Co. 
v. Hoffman, 105 Ya. 343, 54 S. E. 25, 6 L. R. 
A. (N. S.) 252, S Ann. Cas. 773. Riparian 
owners upon navigable fresli water lakes may 
construct in the shore waters in front of their 
lands wharves, piers, landings, and booms; 
Revell v. People, 177 111. 4GS, 52 N. E. 1052, 
43. L. R. A. 790, G9 Am. St. Eep. 257; Mobile 
Transp. Co. v. City of Mobile, 153 Ala. 409, 
44 South. 97G, 13 L. R. A. (N. S.) 352, 127 
Am. St. Rep. 34. 

A state has full power, in the absence of 
legislation by congress, to authorize dams 
across interior streams although previously 
navigable to the sea; Manigault v. Springs, 
190 U. S. 473, 2G Sup. Ct. 127, 50 L. Ed. 274. 

If there be no license or act from which a 
license will necessarily follow, a person 
erecting a dam so as to flood the land of an- 
other, is a trespasser and acts at his peril; 
De Yaughn v. Minor, 77 Ga. S09, 1 S. E. 433. 

When one side of the stream is owned by 
one person and the other by another, neitlier, 
without the consent of the other, can build a 
dam which extends beyond tbe filum aquw , 
thread of the river, without committing a 
trespass; Cro. Eliz. 2G9 ; Tyler v. Wilkinson, 

4 Mas. 397, Fed. Cas. No. 14,312; Lindeman 
v. Lindsey, 69 Pa. 93, 8 Am. Rep. 219. See 
Lois des Bât. p. 1, c. 3, s. 1, a. 3 ; Pothier, 
Traitê du Contrat de Sociêtê, second app. 
23G; Stiles v. Hooker, 7 Cow. (N. Y.) 2GG; 
McCalmont v. Whitaker, 3 Rawle (Pa.) 90, 23 
Am. Dec. 102; Anthony v. Lapham, 5 Pick. 
(Mass.) 175; Goodwin v. Gibbs, 70 Me. 243. 

Many of the states have statutes enabling 
persons to build dams on their own land, al- 
though in so doing the land of a higher ri- 
parian owner may be overflowed; and in 
some cases this permission is giyen although 
the party may own the land on one side only. 
In all these instances, however, a remedy is 
provided for assessing the damages resulting 
from such dam. See Angell, Waterc. •§§ 482, 
484. 

Where the natural flow of water has been 
collected by a permanent artificial dam into 
an artificial chanuel, and such condition has 
continued for more than twenty years, the 
riparian owners acquire a prescriptive right 
to have the water remain at such high stage, 
and the person who placed the permanent 
obstruction in the stream, and all other per- 
sons claiming under him are estopped from 
restoring the water to its original % state; 4 
Hurlst. & C. 714; Jones, Easem. S0S; Washb. 


Easem. § 47; Woodbury v. Short, 17 Vt 3S7, 
44 Am. Dec. 344 ; Belknap v. Trimble, 3 
Paige Ch. (N. Y.) 577; Shepardson v. Per- 
kins, 5S N. H. 354; Delaney v. Boston, 2 Ilarr. 
(Del.) 4S9; Mathewson v. Hoffman, 77 Mich. 
420, 43 N. W. S79, 6 L. R. A. 349; Smith v. 
Youmans, 9G Wis. 103, 70 N. W. 1115, 37 L. 
R. A. 2S5, G5 Am. St. Rep. 30; Murchie v. 
Gates, 78 Me. 300, 4 Atl. G98; Canton Iron 
'Co. v. Biwabik Bessemer Co., G3 Miun. 307,- 
G5 N. W. G43; City of Reading v. Althouse, 
93 Pa. 400; Kray v. Muggli, 84 Miun. 90, SG 
N. W. SS2, 54 L. R. A. 473, S7 Am. St. Rep. 
332, where the owner of the dam acquired 
his right to maintain it by prescription. The 
owners of the land flòoded by the dam had 
improved their property with reference to 
the changed conditions, the court held that 
a reciprocal right accrued to the owners of 
the flooded lands to have the dam rernain, 
and that the person who maintained it could 
not by any affirmative act restore the stream 
to its original condition. The decision is 
criticised, as are certain expressions to the 
same efl’ect in Belknap v. Trimble, 3 Paige 
Ch. (N. Y.) 577, as not being in aecord with 
the weight of authority; Farnham, Waters 
2399; Lake Drummond Canal & Water Co. 
v. Burnham, 147 N. C. 41, 60 S. E. 650, 17 
L. R. A. (N. S.) 945, 125 Am. St. Rep. 527. 
It is of the essence of such an easement (to 
divert a stream by an artificial way) that it 
exists for the benefit of the dominant tene- 
ment alone. Being in its very nature a right 
created for the benefit of the dominant own- 
er, its exercise by him cannot create a new 
right for the benefit of the servient owner. 
Like any other right its exercise may be dis- 
continued if it becomes onerous or ceases to 
be beneficial to the party entitled; L. R. 6 
Q. B. 578. In Lake Drummond Canal & Wa- 
ter Co. v. Burnham, 147 N. C. 41, 60 S. E. 
G50, 17 L. R. A. (N. S.) 945, 125 Am. St. Rep. 
527, it is said that decisions upholding the 
rights of the servient owner may be upheld 
under the doctrines of dedication and estop- 
pel. 

The degree of care which a party who con- 
structs a dam across a stream is bound to 
use, is in proportion to the extent of injury 
which will be likely to result to third iier- 
sons provided it should prove insufficient. 
It is not enough that the dam is sufficient to 
xesist ordinary floods ; for if the stream is 
occasionally subject to great freshets, these 
must likewise be guarded against; and the 
measui’e of care required in such cases is 
that which a discreet person would use if 
the whole risk were his own; Lapham v. 
Curtis, 5 Vt. 371, 20 Am. Dec. 310; Gray v. 
Ilarris, 107 Mass. 492, 9 Am. Rep. G1; Washb. 
Easem. *288; Bristol Hydraulic Co. v. Boy- 
er, 67 Ind. 236 ; State v. Water Co., 51 Conn. 
137. 

If a mill-dam be so built that it causes a 
watercourse to overflow the surrounding 
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country, wbere it becomes stagnant and un- 
wholesome, so that the health of the neigh- 
borhood is sensibly impaired, sueh dam is a 
public nuisance, for which its owner is lia- 
ble to indictment; Douglass v. State, 4 Wis. 
3S7. 

The owners of a mill dam cannot interfere 
with tbe right of tlie publie to tloat logs on 
a stream; Lancey v. Clifford, 54 Me. 4S7, 92 
Am. Dec. 5G1; but one injuring the dam of 
a riparian owner by runuing logs down a 
stream must show tliat the stream was navi- 
gable ; 2G U. C. C. I\ 539. As to the right 
of a riparian proprictor ou a navigable 
stream to recover for injuries to his dain by 
the Üoating of logs down stream, see Logs, 
which see also as to the conüicting rights of 
dam owners and log driving companies. See 
Carlson v. Imp. Co., 73 Minn. 12S, 75 N. W. 
1044, 41 L. IL A. 372, 72 Am. St. Itep. G10 f 
Coyne v. Boorn Co., 72 Minn. 533, 75 N. W. 
74S, 41 L. K. A. 494, 71 Am. St. Bep. 50S. So 
it is an iudictable nuisauce to erect a dam 
so as to overllow a highway; ^>tate v. Phipps, 

4 Ind. 515; Com. v. Fisher, G Metc. (Mass.) 
433 ; see Stone v. Peckham, 12 It. I. 27; or so 
as to obstruct the navigation of a puhlic riv- 
er; Newark Plank Koad Co. v. Elmer, 9 N. J. 
Eq. 754; Tyrrell v. Lockhart, 3 Blackf. ‘(Ind.) 
130; Williams v. Beardsley, 2 Ind. 591; Mor- 
gan v. King, 1S Barb. (N. Y.) 277; Bacon v. 
Arthur, 4 Watts (Pa.) 437; Iloxsie v. Iloxsie, 
3S Mich. 77; Lagrone v. Trice, 57 Miss. 227; 
Ellis v. Ilarris' Ex’r, 32 Gratt. (Va.) GS4. See 
Irrigation ; Kiver; Watercouuse; Kiparian 
PRO rRIETOR; POLICE POWER. 

DAMAGE. The loss caused by one person 
to anothcr, or to his property, eitlicr witli 
the design of injnring him, or with ncgli- 
gence and carelessness, or by inevitable aeci- 
dent. 

In England, in the common law courts, it 
was held that neither in common parlanee 
uor in legal phraseology is the word “dam- 
age” used as applieahle to injuries done to 
property; 40 L. J. Q. B. 21S; 41 L. J. C. P. 
12S. 

The admiralty courts on the other hand 
contended that the word did inelude claims 
for personal injury and even for loss of life; 
37 L. J. Adm. 14; 3S ic1. 12, 50; 4G L. J. P. 
D. & A. 71; 2 P. D. S. 

But tbe Ilouse of Lords construing section 
7 of the Admiralty Court Act, 24 Vict. c. 10, 
providing that “the Iligli Court of Admiralty 
shall have jurisdiction over any claim for 
damages done by any ship” establishcd the 
former doctrine. and held that a elaim for 
loss of life under Lord Camphen's Aet is not 
a claim for damage withln the provisions of 
the Admiralty Court Act; 54 L. J. P. D. & 
A. 9; 10 App. Cas. 59. 

Bnt the word may he controlled by the con- 
text and can mean personal injur.v; 52 L. J. 
Q. B. 395; and there seems in this conntry 
to be no distiuction between the meaning of 
the words damage and injury. 


Damage to the person as used ln the Mas- 
sachusetts statute relating to survival of ac- 
tions, does not extend to torts not dircctly 
affecting the person, but includes every ac- 
tion the substantial cause of which is bodilv 
injury, as tbe negligent sale of doadly poiscm 
for a harmlöss drug as tho rcsult of wliich 
a man dies; Norton v. Sewall, 10G Mass. 143, 

S Am. Kcp. 29S. 

Ile who has eaused the damage is bound 
to repair it; and if he has doue it mali- 
ciously he may be compelled to pay beyond 
the actual loss; Fay v. Parker, 53 N. H. 
342, 1G Am. Rep. 270. Wbcu daniage occurs 
by accident witbout blame to any one, the 
loss is horne by the owner of the thing in- 
jured: as, if a horse run away with his rider, 
without any fault of the latter, and iujure 
the property of another person, the injury is 
the loss of the owner of the thing. When 
the damage happcns hy the act of God, or 
inevitable accident, as by tempcst, earth- 
quakc, or other natural cuuse, the loss must 
be borne by the owner. See Comyns, Dig.; 
Sedgwick ; Mayne ; Sutherland ; Joyce; Ilaie; 
Field, Damages; 2 Kutlierf. In.st. 399; Com- 
pensation ; Damages ; Measure of Dam- 

AGES. 

DAMAGE CLEER. The tenth part in the 
conimon pleas, and the twcntieth part in the 
king’s beuch and exehequer oourts, of all 
damages beyond a certain smn. wliicli was to 
he paid tbe prothonotary or chief oflicer of 
the court in which they were recovered he- 
fore execution could he taken out. At first 
it was a gratuity, and of uncertain propor- 
tions. Abolished by stat 17 Car. II. c. G. 
Cowell; Tcrmes de la Lcy. 

DAMAGE FEASANT (Freneh, faisant 
clommage , doing damage). A terrn, usually 
applied to the injiirv which animals helong- 
ing to one person do upon the land of anoth- 
er, by feeding there, treading down his grass, 
eorn, or other production of the earth. 3 
Bln. Com. G; Co. Litt 142, 1G1; Com. Dig. 
Vlcadcr (3 M, 2G). 

It “is tlie strictest distress, for the thing 
distrained must be taken in the very act 
Lord Ilolt in 12 Mod. 65S; 3 Bla. Com. 6, 7. 
By the comrnon law, a distress of animals or 
things damage feasaut is allowed. Gilb. 
Distr. 21; Poll. Torts 473, 47S. It was also 
allowed hy the aneient customs of Francc. 
11 Toullier 402; Merlln, Itöpcrt. Fourricrc; 
1 Fourncl, Abandon. See Animal. 

DAMAGED GOODS. Goods subjcct to du- 
ties, which have recelved some injury either 
in the voyage home, or wliile bonded in ware- 
house. 

DAMAGES. The indcmnity reeoverable by 
a pcrson who has sustained an injury, eithcr 
iu his person, propcrty, or relative rights, 
through tlie aet or default of auother. 

The sum claimed as such indemnity by a 
plaintiff in his declaration. 
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The injury or loss for which compensation 
is sought. 

Compensatory damagcs. Tliose allowed as 
a recompense for the injury actually re- 
ceived. They cannot include an allowance 
for inconvenience as well as injuries ; Jen- 
son v. R. Co., SG Wis. 5S9, 57 N. W. 359, 22 
L. R. A. GSO. 

Consequcntial damages. Those which, 
though directly, are not immediately, con- 
sequential upon the act or default complaiu- 
ed of. 

Doultle or tret)le damages. See Measure 
of Damages. 

Exemplary damages. Those allowed for 
torts committed with fraud, actual malice, 
or deliberate violeuce or oppression, as a 
punishment to the defeudant, and as a warn- 
ing to other wrong doers. Mayer v. Frobe, 
40 W. Va. 246, 22 S. E. 58; Hale, Dam. 200; 
Measure of Damages. 

Ge7icral damages . Those which necessarily 
and by implication of law result from the 
act or default complained of. 

They are such as the jury may give when 
the judge cannot point out any measure by 
which they are to be ascertained, except the 
opinion and judgment of a reasonable man. 
They are such as by competent evidence are 
directly traceable to a failure to discharge a 
c-ontract, obligation or duty imposed by law. 
Banh of Commerce v. Goos, 39 Neb. 437, 58 
N. W. 84, 23 L. R. A. 190. 

Liquidated damages. See that title. 

Nominal damages. See that title. 

Punitive damages. See Measure of Dam* 

AGES. 

&pecial damagcs . Such as arise directly, 
but not necessarily or by implication of law, 
from the act or default complained of. 

These are either superadded to general damages, 
arising fpm an act injurious in itself, as when some 
particular loss arises from the uttering of slander- 
ous words, actionable in themselves, or are such as 
arise from an act indifferent and not actionable in 
itself, but injurious only in its consequences, as 
when the words become actionable only by reason 
of special damage ensuing. 

Unliquidated damages. See Liquidated 
Damages. 

Vmdictive damages. See Measure of 
Damages. 

In modern law, the term damages is not used in a 
legal sense to include the costs of the suit; though 
it was formerly so used. Co. Litt. 267 a; Dougl. 751. 

The various classes of damages here given are 
those commonly found in the text-books and in the 
decisions of courts of commou law. Other terms 
are of occasional use (as resulting, to denote con- 
sequential damages), but are easily recognizable as 
belonging to some one of the above divisions. The 
question whether damages are to be limited to an 
allowance compensatory merely in its nature and 
extent, or whether they may be assessed as a pun- 
ishment upon a wrong-doer in certain cases for the 
injury infiicted by him upon the plaintiff, received 
much attention from the courts and was very fully 
and vigorously discussed by Greenleaf and Sedg- 
wick, the latter of whom, though supporting the 
doctrine admitted that it was exceptional and anom- 
alous and could not he logically supported; Sedgw. 
Dam. § 353. He attributes the origin of the princi- 
ple to the rule making jurles the judges of the dam- 


ages; id. § 354. In cases of aggravated wrong there 
were large verdicts and the courts were powerless, 
although the early cases consisted mainly of setting 
them aside. Originating in the unrestrained expres- 
sions of judges in justifying verdicts, thc-re grew 
up this doctrine of exemplary damages characterized 
as “a sort of hybrid between a display of ethical 
indignation, and the imposition of a criminal fine.” 
The current of authorlties set strongly (in numbers, 
at lcast) in favor of allowing punitive damages; 
Day v. Woodworth, 13 How. (U. S.) 363, 14 L. Ed. 
181; and that rule of decision has prevailed in most 
of the states, though in some it is repudiated en- 
tirely; Stilson v. Gibbs, 53 Mich. 280, 18 N. W. 815; 
Hawes v. Knowles, 114 Mass. 518, 19 Am. Rep. 383; 
Greeley, S. L. & P. R. Co. v. Yeager, 11 Colo. 345, 18 
Pac. 211; Bixby v. Dunlap, 56 N. H. 456, 22 Am. 
Rep. 475; and in others the doctrine is also de- 
nied but exemplary damages were permitted on the 
ground that they were compensatory merely for 
mental suffering; Quigley v. R. Co., 11 Nev. 350, 
21 Am. Rep. 757 ; Union Pac. R. R. Co. v. Hause, 1 
Wyo. 27. This rule prevailed in West Yirginia; 
Pegram v. Stortz, 31 W. Va. 220, 6 S. E. 485; Beck 
v. Thompson, 31 W. Va. 459, 7 S. E. 447, 13 Am. St. 
Rep. 870; but has been over-ruled; Mayer v. Frobe, 
40 W. Va. 246, 22 S. E. 58. The argument against 
such damages was based on the objection that it 
admits of the infliction of pecuniary punishment to 
an almost unlimited extent by an irresponsible jury, 
a view which is theoretically more obnoxious (sup- 
posing that there is no practical difference) than 
that which considers damages merely as a eompen- 
sation, of the just amount of which the jury may 
well be held to be proper judges. It also seemed to 
savor somewhat of judicial legislation in a criminal 
department to extend such damages beyond those 
cases where an injury is committed to the feelings 
of an innocent plaintiff. See 2 Greenl. Ev. § 253 ; 
2 Sedgw. Dam. 323 ; 1 Kent 630 ; Grand Trunk R. 
R. Co. v. Richardson, 91 U. S. 465, 23 L. Ed. 356; 
Fay v. Parker, 53 N. H. 342, 16 Am. Rep. 270, where 
the terms exemplary, vindictive and punitive or 
punitory are considered as synonymous, and the 
cases and authorities are exhaustively reviewed. 

Direct is here used in opposition to remote, and 
immediate to consequential. 

In Pleading. In personal and mixed ac- 
tions (but not in penal actions, for obvious 
reasons), the declaration must allege, in con- 
clusion, tbat the injury is to the damage of 
the plaintiff, and must specify the amount 
of damages; Com. Dig. Pleader (C. 84); 10 
Co. 11G b. 

In personal actions there is a distinction 
between actions that sound in damages and 
those that do not; but in either of these 
cases it is equally the practice to lay dam- 
ages. There is, however, this difference: 
that, in the former case, damages are the 
main object of the suit, and are, therefore, 
always laid high enough to cover the whole 
demand; but in the latter, the liquidated 
debt, or the chattel demanded, being the 
main object, damages are claimed in respect 
of the detention ouly of such debt or c-hattel, 
and are, therefore, usually laid at a small 
sum. The plaintiff cannot recover greater 
damages than he has laid in the conclusion 
of his declaration; Com. Dig. Pleadcr (C. 
84) ; 10 Co. 117 a, b; Viner, Abr. Damages 
(R.) ; 1 Bulstr. 49; 2 W. Bla. 1300; Curtiss 
v. Lawrence, 17 Johns. (N. Y.) 111; Fish v. 
Dodge, 4 Denio (N. Y.) 311, 47 Am. Dec. 254; 
Fowlkes v. Webber, 8 Ilumphr. (Tenn.) 530; 
New Jersey Flax Cotton Wool Co. v. Mills, 
2G N. J. L. GO. See Ad Damnum. A verdict 
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for larger (lamages than are allesed or 
Ijroved sliould be set aside; Texas & P. It. 
Co. v. Morin, GG Tex. 133, 18 S. W. 345. 

In real aetions no damages are to be laid, 
because in these the demand is specially for 
the land withheld, and damages are iu no 
degree the object of the suit; Steph. Pl. 42G; 

1 Chit. Pl. 397-400. 

General damages need not be averred in 
the declaration ; nor nced any specilic proof 
of damages be given to enable the plaintiff 
to recover. The legal presumption of injury 
in cases where it arises is sullicient to main- 
tain the action. Whether special damage be 
the gist of the action, or only collateral 
thereto, it must be particularly stated in the 
declaration, as the plaintitf will not other- 
wise be perinitted to go into evitlence of it 
at the trial, because the defendant cannot 
also be prepared to answer it. See 2 Sedgw. 
Dam. GOG; 4 Q. B. 493; 7 C. & P. S04; Agnew 
v. Johnson, 22 Pa. 471, G2 Ain. Dee. 303; Pat- 
ten v. Libbey, 32 Me. 379; Town of Troy v. 
R. Co., 23 N. H. 83, 55 Am. Dec. 177 ; Brizsee 
v. Maybee, 21 Wend. (N. Y.) 144; Ilice v. 
Coolidge, 121 Mass. 393, 23 Am. Rep. 279; 
Xunan v. San Franciseo, 3S Cal. GS9; Tom- 
linson v. Town of Derby, 43 Conn. 5G2 ; Par- 
ker v. Burgess, G4 Yt. 442, 24 Atl. 743 ; Oliver 
v. Perkins, 92 Mich. 304, 52 N. W. G09; Rob- 
erts v. Graham, G Wall. (U. S.) 578, 18 L. 
Ed. 791. 

In Practice. To constitute a right to re- 
cover damages, the party claiming damages 
must have sustained a loss; the party 
against whom they are claimed must be 
chargcable with a wrong; tlie loss must be 
the natural and proximate consequence of 
the wrong. 

There is no right to damages, properly so 
called, where there is no loss. A sum in 
which a wrong-doer is muleted simply as 
punishment for his wrong, and irrespective 
of any loss caused thereby, is a “fine,” or 
a “peualty,” rather than damages. Dam- 
ages are based on the idea of a loss to be 
compensated, a daiuage to be made good; 
Yates v. Joyce, 11 Johns. (N. Y.) 13G; Smith 
v. Sherwood, 2 Tex. 4G0; Allison v. McCune, 
15 Ohio 72G, 45 Am. Dee. G05: Webb v. Mfg. 
Co., 3 Sumn. 192, Fed. Cas. No. 17,322; Lin- 
ton v. Ilurley, 104 Mass. 353; 1G Q. I». D. 
G13. See Dayton v. Parke. 142 N. Y. 391, 37 
N. E. 042; llaie, Dam. 3. This loss, liow- 
ever, need not always be distinct and defi- 
nite, capable of exact deseription or of moas- 
urement in dollars and eents. A sufiicient 
loss to sustain an action may appear from 
the mere nature of the case itsclf. The law 
iu many cases presumes a loss wliere a wil- 
ful wrong is proved; and tlius also damages 
are awarded for injured feelings, bodily pain, 
grief of mind, injury to reputation, and for 
other sufferings whicli it woukl be impossible 
to make subjects of exact proof aiul computa- 
tion in respcct to the amount of the loss sus- 
tained; Tilden v. Metcalf, 2 Day (Conn.) 


259; Johnson v. Courts, 3 II. & McTI. (Md.) 
510; Ratliff v. Iluntiy, 27 N. C. 545; Wilkins 
v. Gilmore, 2 Ilumphr. (Tenn.) 110; lluntley 
v. Bacon, 15 Conn. 2G7; Jeiinings v. Maddnx, 
S I*. Munr. (Ky.) 432; Ilatt v. News Ass’n, 
94 Mich. 119, 54 N. W. 700; White v. IJarims, 
112 N. C. 323, 1G S. E. 922; Lake Erio & W. 
R. Co. v. Christian, 39 111. App. 495; Ilale v. 
Bonner, S2 Tex. 33, 17 S. W. 005, U L. R. A. 
330, 27 Am. St. Rep. S50. See Mextal Suf- 
i'ERixc. The rule is not tliat a loss must be 
proved by evidenee, but that one must ap- 
pear, either by evidence or by presumjjtiun, 
founded on the nature of the ease. 

There is no right to damages where there 
is no ivrong. It is not neccssary that there 
should be a tort, strictly so called,-—a wilful 
wrong, an act involving moral guilt The 
wrung may be either a wilful, malicious in- 
jury, as in the ease of assault and battery, 
libel, and the like, or one eommitted through 
mere motives of interest, as in many eases 
of conversion of goods, trespasses on land, 
etc.; or it may consist in a merc neglect to 
discharge a duty with suitable skill or fidel- 
ity, as where a surgeon is held liable for 
malpractice, a sheriff for the escape of his 
prisoner, or a carrier for the neglect to de- 
liver goods; or a simple breach of contract, 
as in case of refusal to deliver goods sold, 
or to perform services under an agreement ; 
or it may be a wrong of another pei*son for 
wliose act or default a legal liability exists, 
as where a master is held liable for an iu- 
jury done by liis servant or apprentice, or 
a railroad company for an accident result- 
ing from thc negligenee of its engineer. But 
there must be soinething which the law rec- 
ognizes as a wrong, somc breach of a lcgal 
duty, some violatiou of a legal right, some 
default or neglect, some failure in responsi- 
bility, sustained by the party claiming dam- 
ages. For the sufferer by accident or by tbe 
innoeent or rightful acts of another cannot 
claim indemnity for his misfortune. It is 
called damniun absquc injuria , — a loss with- 
out a wrong, for wliieh the law gives uo rem- 
edy; Pollock, Torts 22, 175; Bartholomew 
v. Bentley, 15 Oliio G59, 45 Am. Dec. 59G; 
11 M. & W. 755; Howland v. Yinccnt, 10 
Metc. (.Mass.) 371, 43 Am. Dec. 412; Lusee 
v. Buchanan, 51 N. Y. 47G, 10 Am. Rep. G23; 
Marsliall v. Welwood, 3S N. J. L. 339, 20 
Am. Rep. 394; Brown v. Collius, 53 N. II. 
442, 1G Am. Rep. 372; Chase v. Silverstone, 
G2 Me. 175, 1G Am. Rep. 419; Trustees, ete., 
of Yillage of Dellii v. Younfans, 50 Barb. (N. 
Y.) 31G; Baltimore & P. R. Co. v. Reaney, 
42 Md. 119; Shipley v. Fifty Associates, 100 
Mass. 191, 8 Ain. Rep. 31S; L. R. 3 II. L. 
330; Egan v. Ilart, 45 La. Aun. 135S, 14 
South. 244; Booth v. R. Co., 140 X. Y. 2G7, 
35 N. E. 592, 24 L. R. A. 105, 37 Am. St. Rep. 
552. 

See Damxum AbsqueHnjuhia. 

The obligation violated must also be oue 
owed to thc plaintiff. The neglect of a duty, 
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which the plaintiff had no legal right to 
enforce, gives no claim to damages, though 
perhaps it is better said, gives no right of 
action. Thus where a postmaster was re- 
quired by law to advèrtise in tlie newspaper 
in his city having the largest circulation, and 
chose another newspaper, it was rnerely a 
breach of a duty he owed to the public and 
not to the owner of tlie newspaper having 
the largest circulation; Strong v. Campbell, 
11 Barb. (N. Y.) 135. 

Whether when the law gives judgment on 
a contract to pay mouey—e. g. on a prornis- 
sory note—this is to be regarded as enforc- 
ing performance of the promise, or as award- 
ing damages for the breach of it, is a ques- 
tion on which jurisconsults have differed. 
Regarded in the latter point of view, the de- 
fault of payment is the wrong on which the 
award of damages is predicated. 

The loss must be the natural and proxi - 
mate consequence of the wrong; 2 Greenl. 
Ev. § 256; 2 Sedgw. Dam. 362; Field, Dam. 
42; Hale, Dam. 4. Smith v. Bolles, 132 U. 
S. 125, 10 Sup. Ct. 39, 33 L. Ed. 279. Or, as 
others have expressed the idea, it must be 
the “direct and necessary,*’ or “legal and nat- 
ural,” consequence. It must not be ‘Temote” 
or “consequential.” The loss must be the 
natural consequence. Every man is expected 
—and may justly be—to foresee the usual 
and natural consequences of his acts, and for 
these he may justly be held accountable; but 
not for cousequences that could not have 
been foreseen; Dickinson v. Boyle, 17 Pick. 
(Mass.) 78, 28 Am. Dec. 281; Donnell v. 
Jonès, 13 Ala. 490, 4S Am. Dec. 59; Vedder v. 
Hildreth, 2 Wis. 427; Walker & Langford v. 
Ellis & Moore, 1 Sneed (Tenn.) 515; Young 
v. Tustin, 4 Blackf. (Ind.) 277; 6 Q. B. 928; 
Fritts v. R. Co., 62 Conu. 503, 26 Atl. 347; 
Swain v. Schieffelin, 134 N. Y. 471, 31 N. E. 
1025, 18 L. K. A. 385. See Malone v. R. R., 
152 Pa. 390, 394, 25 Atl. 638; Taylor Mfg. 
Co. v. Ilatcher Mfg. Co., 39 Fed. 440, 3 L. K. 
A. 587. It must also be the proximate con- 
sequence. Vague and indefinite results, re- 
mote and consequential, and thus uncertain, 
are not embraced in the compensation given 
by damages. It cannot be certainly known 
that they are attributable to the wrong, or 
whether they are not rather connected with 
other causes; Hatchell v. Kimbrough, 49 N. 
C. 163; 1 Sm. L. Cas. 302. See Engelsdorf 
v. Sire, 64 Hun 209, 18 N. Y. Supp. 907; 
Brooke v. Bank, 69 Hun 202, 23 N. Y. Supp. 
802. 

In cases of tort the rule has been thus 
stated: “The question is not what cause 
was nearest in time or place to the catas- 
trophe. This is not the meaning of the 
maxim causa proxima non remota spectatur. 
The proximate cause is the etficient cause, 
the one that sets the o J ther causes in opera- 
tion. The causes thqt are merely incidental, 
or instrunients of a superior or controlling 
agency, are not the proximate causes, and 


the responsible ones, though they may be 
nearer in time to the result. It is ouly when 
the causes are independent of each other that 
the nearest is, of course, to be charged with 
the disaster;” AStna Insurance Co. v. Boon, 
95 U. S. 117, 24 L. Ed. 395. See Causa Pkox- 
ima Non Remota Spectatur. 

“The true inquiry is, wliether the injury 
sustained was such as, according to com- 
mon experience and the usual course of 
events, might reasonably be anticipated;” 
Derry v. Flitner, 118 Mass. 131. See L. R. 
10 Q. B. 111; Pullman Palace Car Co. v. 
Barker, 4 Colo. 344, 34 Am. Rep. 89; Lake 
Erie & W. R. Co. v. Close, 5 Ind. App. 444, 
32 N. E. 588. 

The foregoing are the general principles 
on which the riglit to recover damages is 
based. Many qualifying rules have been es- 
tablished, of whic-h the following are among 
the more important instances. In an action 
for damages for an injury caused by negli- 
gence, the plaintiff must himself appear to 
have been free from fault; for if his own 
negligence in any degree contributed directly 
to produce the injury, he can recover noth- 
ing. The law will not attempt to apportion 
the loss according to the different degrees of 
negllgence. of the two parties; 1 C. & P. 181; 
Miller v. Trustees of Mariner’s Church, 7 Me. 
51, 20 Am. Dec. 341; Loker v. Damon, 17 
Pick. (Mass.) 2S4; nay v. Cohoes Co., 3 
Barb. (N. Y.) 49; Murphy v. Diamond, 3 La. 
Ann. 441; Galbraith v. Fleming, 60 Mich. 
403, 27 N. W. 581; though this rule has in 
some cases been relaxed in favor of the plain- 
tiff; L. R. 1 Ap. Ca. 754; e. g., if the injury 
would have occurred' although the plaintiff 
had been free from negligence; 8 C. B. N. S. 
115; Newhouse v. Miller, 35 Ind. 463; Walsh 
v. Transp. Co., 52 Mo. 434; Lindsey v. Town 
of Danville, 45 Vt. 72; or if the injury is 
wilful; Cook v. R. & Bank. Co., 67 Ala. 533; 
Terre Haute & I. R. Co. v. Graham, 95 Ind. 
2S6, 4S Am. Rep. 719; Lake Shore & M. S. 
R. Co. v. Bodemer, 139 111. 596, 29 N. E. 692, 
32 Am. St. Rep. 218. See Negligence. There 
is no right of action by an individual for 
damages sustained from a public nuisance, 
so far as he only shares the cornmon injury 
inflicted on the community; 5 Co. 72. For 
any speeial loss suffered by himself alone, 
he may recover; 4 Maule & S. 101; 2 Bingh. 
263; 1 Bingh. N. C. 222; 2 id. 281; Baxter 
v. Turnpike Co., 22 Vt. 114, 52 Am. Dec. 84; 
Proprietors of Quincy Canal v. Newcomb, 7 
Metc. (Mass.) 276, 39 Am. Dec. 778; Mayor, 
etc., of Pittsburgh v. Scott, 1 Pa. 309; O’Brien 
v. R. Co., 17 Conn. 372; but in so far as the 
whole neighborhood suffcr together, resort 
must he had to the public remedy; 7 Q. B. 
339; Proprietors of Quincy Canal v. New- 
comb, 7 Metc. (Mass.) 276, 39 Am. Dec. 778; 
Barr v. Stevens, 1 Bibb (Ky.) 293. Judiciai 
otficers are not liable in damages for errone- 
ous decisions. See Judge; Last Cleab 
Chance. 
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Where the wroug committed by the de- 
fendant amounted to a felony, the-English 
rule was that the private remedy by aetion 
was stayed till conviction for the felouy 
was had. Thls was in order to stimulate 
the exertions of private persons injured hy 
the commission of crimcs to bring oifenders 
to justiee. This rule has, however, been 
changed in some of the Unitcd States. Thus, 
iu New York it is enacted that when the 
violation of a rlght admits of botli a civil 
and criminal remedy, oue is not rnerged in 
the other. Aud see Boardman v. Gore, 15 
Mass. 33U; Ocean Ins. Co. v. Fields, 2 Stor. 
5!), Fed. Cas. No. 10,400; Turner’s Casc, 
Ware 78, Fed. Cas. No. 14,24S. A criminal 
proseeution and conviction for an assault 
and battery is not a bar to the recovcry of 
punitive damages in a civil action for the 
same offence ; but it may be shown in miti- 
gation of damagcs; Rhodes v. Rodgers, 151 
Pa. 034, 24 Atl. 1044; hut see Roach v. Cald- 
beck, 04 Vt. 593, 24 Atl. 9S9. Whcn a serv- 
aut is injured through the negligence of a 
fellow-servant employed in the same enter- 
prise or avocation, the common emploj’er is 
not liable for damages. The servant, in en- 
gaging, takes the risk of injury from the neg- 
ligence of his fellow-servants ; McKinn. Fel- 
low-Serv. 18; Farwell v. R. Corporation, 4 
Metc. (JMass.) 49, 38 Am. Dec. 339; Hubgh 
v. R. Co., G La. Ann. 495; Ryan v. R. Co., 23 
Pa. 384 ; Coon v. R. Co., 5 N. Y. 493; Shiclds 
v. Yonge, 15 Ga. 349, GO Am. Dec. G9S; Ilon- 
ner v. R. Co., 15 111. 550; Cleveland, C. & C. 
R. Co. v. Keary, 3 Oliio St. 201; 5 Exch. 343. 
But this rule does not exonerate the master 
from liability for negligence of a servant in 
a different employment See Master and 
Servant. But this rule has been altercd in 
some states, and by act of congress in cer- 
tain eases: see Employers’ Liabihty Acts. 
« By the common law, no action was main- 
tainablc to recover damages for the death of 
a hunian being; 1 Campb. 493; Carey v. R. 
Co., 1 Cush. (Mass.) 475, 4S Am. Dec. GIG; 
Hendrick v. Walton, G9 Tex. 192, G S. V{. 749. 
As to the right under statutes, see Deatii. 

Excessive or inadequate damages. Even in 
that large class of cases in which there is no 
fixed measure of damages, but they are left 
to the discretion of the jury, the court has 
a certain power to review the verdict, and to 
set it aside if the damages awarded are 
grossly excessive or unreasonably inadequate. 
The rule is, however, that a verdict will not 
be set aside for excessive damages nnless 
the amount is so large as to satisfy the court 
that the jury have been misled by passion, 
prejudice, ignorance, or partiality; Field, 
Dam. GS3; Clapp v. R. Co., 19 Barb. (N. Y.) 
461; Treanor v. Donahoe, 9 Cush. (Mass.) 
228; Kountz v. Brown, 1G B. Monr. (Ky.) 
577; Nicholson v. R. Co., 22 Conn. 74, 5G Am. 
Dec. 390; Beil v. Morrison, 27 Miss. GS; Lang 
v. Hopkins, 10 Ga. 37; Marshall v. Gunter, 
6 Rich. (S. C.) 419; Payne v. Steamship Co., 
Bouv.—4S 


1 Cal. 33; George v. Law, id. 3G3; Farish v. 
Reigle, 11 Grat. (Ya.) G97, G2 Am. Dec. GGG; 
Dwyer v. R. Co., 52 Fed. S7; City of Delphi 
v. Lowery, 74 Ind. 520, 39 Am. Rep. 9S; Gale 
v. R. Co., 7G N. Y. 594; Tennessee Coal & 
Railroad Co. v. Roddy, 85 Tenu. 400, 5 S. W. 
2SG. But this power is very sparingly used ; 
and cases are numerous in whi h the conrts 
have expressed themselves dissatisfied with 
tlie verdict, but have refused to interfere, on 
tlie grouud that the case did not come within 
this rule. See Potter v. Thompsou, 22 Barb. 
(N. Y.) 87; Woodson v. Scott, 20 Mo. 272; 
Sexton v. Brock, 15 Ark. 345; Baruette v. 
Ilicks, 6 Tex. 352; Spencer v. McMasters, 1G 
111. 405; Whipple v. Mfg. Co., 2 Sto. GGl, 
Fed. Cas. No. 17,51G; Yreeland v. Berry, 21 
N. J. L. 183; MeDermott v. Ry. Co., 85 Wis. 
102, 55 N. W. 179; Slette v. Ry. Co., 53 Minn. 
341, 55 N. W. 137. 

As a general rulo, in actions of tort the 
court will not grant a new trial on the 
ground of the smalluess of damages; 12 
Mod. 150; 2 Stra. 940; 24 E. L. & Eq. 400. 
But they have the power to do so in a prop- 
er case; and in a few instances in which the 
jury have given no redress at all, when some 
was elearlv due, the verdict has been set 
aside; Richards v. Sandford, 2 E. D. Sm. 
(N. Y.) 349; 4 Q. B. 917. 

An important case sustaining this vlew 
is reported in 5 Q. B. D. 7S: tliere two ver- 
dicts of £7,000 and £1G,000, respectively, were 
successively set aside as inadequate. 

In the cases in which there is a fixed legal 
rule regulating the ineasure of damages. it 
must be stated to the jury by the presidiug 
judge upon the trial. Ilis failure to state it 
correctly is ground of exception; and if the 
jury disregard the instructions of the conrt 
on the suhject, their vcrdict may be set aside. 
Iu so far, however, as the verdict is an hon- 
est determination of qucstions of fact prop- 
erly within their proviuce. it will not, in 
general, be disturbed. Sedgw. Dam. G04. 
See Consequenttal Damages ; Measure of 
Damages ; Damage. 

DAME. A woraan of rank, high soeial 
position, or culture; specifically, in Great 
Britain, the legal title of the wife or widow 
of a knight or baronot. Cent. Dict. 

DAMNA (Lat. damnum). Damages, botb 
inclusive and exelusive of costs. 

DAMNATUS. In Old English Law. Con 

demncd; prohibited by law; unlawful 
Damnatus coitus, an unlawful connection 
Black, L. Dict. 

DAMNI INJURI/E ACTIO (Lat.). In Civ- 
il Law. An action for the damage done hy 
one who intentionally injured the beast of 
another. Calvinus, Lex. 

DAMNOSA H/tREDITAS. A name given 
by Lord Kenyon to that species of property 
of a bankrupt which, so far from beiug valu- 
ahle, would be a charge to the creditors: for 
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example, a tcrm of years where the rent 
would exeeed the revenue. 

The assignees are not bound to take such 
property; but they must make their elec- 
tion, and having once entered iuto posses- 
sion they cannot afterwards abandon the 
property ; 7 East 342; 3 Campb. 340. 

DAMNUM (Lat.). That which is taken 
away; loss; damage; legal hurt or harm. 
Anderson, L. Dict. 

DAMNUM ABSQUE INJURIA (Lat. injury 
without wrong). A wrong done to a man for 
which the law provides no remedy. Broom. 
Max. 1. See Damages. 

Injuria is here to be taken in the sense of legal 
injury; and where no malice exists, there are many 
cases of wrong or suffering inflicted upon a man for 
which the law gives no remedy ; 2 Ld. Raym. 595; 
11 M. & W. 755 ; Lamb v. Stone, 11 Pick. (Mass.) 527. 
Thus, if the owner of property, in the prudent exer- 
cise of his own right of dominion, does acts which 
cause loss to another, it is damnum absque injuria; 
Gardner v. Heartt, 2 Barb. (N. Y.) 168; Howland 
v. Vincent, 10 Metc. (Mass.) 371, 43 Am. Dec. 442 ; 
Trout v. McDonald, 83 Pa. 144; see Pennsylvania 
Coal Co. v. Sanderson, 113 Pa. 126, 6 Atl. 453, 57 
Am. Rep. 445 ; 10 M. & W. 109. A railroad company 
which exercises due care in blasting on its own 
land, in order to lay its tracks, is not liable for 
injury to adjoining property arising merely from 
the incideutal jarring; Booth v. R. Co., 140 N. Y. 
207, 35 N. E. 592, 24 L. R. A. 105, 37 Am. St. Rep. 
552. See Blasting. The location and operation of 
a railroad in a street, the bed of which does not be- 
long to an abutting property owner, is t as to him, 
dainnum absque injuriaJ otherwise if he own the 
bed of the street; Grand Rapids & I. R. Co. v. 
Heisel, 38 Mich. 62, 31 Am. Rep. 306. The ringing 
of bells, sounding of whistles and other noises, and 
the emission of smoke by railroads, are damnum 
absque injuria; Aldrich v. R. Co., 195 111. 456, 63 
N. E. 155, 57 L. R. A. 237. 

So, too, aets of public agents within the scope of 
their authority, if they cause damage, cause simply 
damnum absque injuria (q. v.); Sedgw. Dam. 29, 
111; Callender v. Marsh, 1 Pick. (Mass.) 418; 
Bridge over River Lehigh v. Nav. Co., 4 Rawle 
(Pa.) 9, 26 Am. Dec. 111; Graves v. Otis, 2 Hill 
(N. Y.) 466 ; Holliêter v. Union Co., 9 Conn. 436, 25 
Am. Dec. 36; Hatch v. R. Co., 25 Vt. 49; Millcr 
v New York, 109 U. S. 395, 3 Sup. Ct. 228, 27 L. Ed. 
971; Hamilton v. R. Co., 119 U. S. 284, 7 Sup. Ct. 
206, 30 L. Ed. 393 ; Hart v. Aqueduct Corp., 133 
Mass. 4S9 ; 2 B. & Ald, 646. See Ashby v. White, 1 
Smith, Lead. Cas. 244 ; and Weeks, Doc. of Dam. 
Abs. Inj. 

The state, in locating its public levees, acts in the 
exercise of its police powers, and private injury re- 
sulting therefrom is damnum absque injuria; Egan 
v. Hart, 45 La. Ann. 1358, 14 South. 244. 

See JNIental Suffering. 

DAMNUM FATALE. In Civil Law. Dam- 
ages caused by a fortuitous event or inevi- 
table accideut; damages arising from the act 
o£ God. 

Among tbese were included losses by skip- 
wreck, ligbtning, or other casualty; also 
losses by pirates, or by vte major , by fire, 
robbery, and burglary; but theft was not 
numbered among these casualties. In gen- 
eral, bailces are not liable for such damages; 
Story, Bailm. 471. 

DANEGELD. A tax or tribute imposed up- 
on the English when the Danes got a footing 
in their island. From about the year 991 


the Danegeld was levied and paid to the 
Danes as a tribute. In its later form, from 
1012, it was a tax levied to pay the wages 
of a Danish fieet in the scrvice of the Eng- 
lish crown. It was abolished about 1051. 
It was levied again by William in 1083-4, 
and it was with a view of amending its as- 
sessment that the survey of the kingdom 
called Domesday was undertaken; 2 Iloldsw. 
Hist. E. L. 119. A detailed history of the 
Danegeld cannot be written; Maitl. Domes- 
Üay and Beyond 3. 

DANE LAGE, or DANE LAW. The laws 
of the Danes which obtained in the eastern 
counties and part of the midland counties 
of England in the eleventh century. 1 Bla. 
Com. G5. 

DANGEROUS WEAPON. One dangerous 
to life. Cosby v. Com., 115 Ky. 221, 72 S. 
W. 10S9. One likely to produce death. State 
v. Johns, 6 Pennewill (Del.) 174, 65 Atl. 763; 
or great bodily injury; People v. Fuqua, 58 
Cal. 245. This must often depend upon the 
manner of using it; Hunt v. State, 6 Tex. 
App. 663; and the question should go to the 
juiy. A distinction is made between a dan- 
gerous and a deadly weapon; United States 
v. Srnall, 2 Curt. 241, Fed. Cas. No. 16,314. 
It is said to be anything with which death 
can be easily and readily produced, with a 
reference to the manner in which it was used 
and the part of the body upon which the 
blow was struck with it; Acers v. U. S., 164 
U. S. 388, 17 Sup. Ct. 91, 41 L. Ed. 481. The 
following have been held to be deadly weap- 
ons: A chisel; Com. v. Branham, 8 Bush 
(Ky.) 387; a heavy iron weight or other 
ponderous instrument; State v. West, 51 N. 
C. 506; Killer v. Com., 124 Pa. 92, 16 Atl. 
495; McReynolds v. State, 4 Tex. App. 327; 
a sledgehammer; Philpot v. Com., 86 Ky. 
595, 6 S. W. 455; a heavy pistol used as a 
bludgeon; Prior v. State, 41 Ga. 155; a club; 
State v. PJiillips, 104 N. C. 786, 10 S. E. 463; 
a piece of timber; State v. Alfred, 44 La. 
Ann. 582, 10 South. 887; a pocket knife; 
State v. Scott, 39 La. Ann. 943, 3 South. 83; 
a razor; Scott v. State, 42 Tex. Cr. R. 607, 
62 S. W. 419; an axe; Dollarhide v. U. S., 
Morris (Ia.) 233, 39 Am. Dec. 460; State v. 
Shields, 110 N. C. 497, 14 S. E. 779; but 
where its size, weight, character and kind 
are not shown, it is held that it cannot be 
so regarded; Melton v. State, 30 Tex. App. 
273, 17 S. W. 257; Gladney v. State (Tex.) 
12 S. W. 868. A jacknife may be a danger- 
ous weapon in fact, but whether it was such 
as matter of law was not decided; Com. v. 
O’Brien, 119 Mass. 342, 20 Am. Rep. 325. 
A heavy oak stick, three feet long and an 
inc-h thick, is a dangerous weapon but not a 
“deadly” weapon in the sense that from the 
use of it alone an attack would be as matter 
of law an aggravated assault under a Texas 
statute; Pinson v. State, 23 Tex. 579. See 
Arms; W t e.vpons. And to the same effect, 
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People v. Perales, 141 Cal. 5S1, 75 Pac. 170; 
Uenon v. State, 5G Tex. Cr. R. G4G, 120 S. 
W. 174; Taylor v. State, 10S Ga. 3S4, 34 S. 
E. 2; Kelly v. State, GS Miss. 3-13, S South. 
745. 

In one way it mny be true tliat stieks or 
elubs are not deadly weapons. Carrying 
tliem does not import any Iiostile intent, nor, 
eren in view of an expected affray, a design 
to take life. But when a figlit is actually 
going on, tUey r may beeonie weapons of a 
very deadly character; Allen v. U. S., 157 
U. S. G75, 15 Sup. Ct. 720, 30 L. Ed. S54. 
Wlien its size and the manner of its use is 
shown, it may be left to the jury to say 
whether a stiek or club or piece of plank is 
a deadly weapon of a eharacter iikely to 
produce death or great bodib" liarm; State 
v. Nueslein, 25 Mo. 111 ; Allen v. State, 14S 
Ala. 5SS, 42 South. 100G; State v. Brown, 
G7 Ia. 2S9, 25 N. W. 24S. A weapon cannot 
Ue said as a matter of law to be deadly, 
without reference to the ruanncr of its use; 
Crow v. State, 55 Tex. Cr. R. 200, 11G S. W. 
52, 21 L. II. A. (N. S.) 497, wliere a baseball 
bat is held not to be per se a deadly weapon, 
though it has been said, if vieiously used, it 
would probably be so considered; State v. 
Brown, G7 Ia. 2S9, 25 N. W. 24S. A piece 
of gas pipe 4 feet long and weigliing about 
4 pounds was held a deadly weapon per se; 
State v. Drumm, 15G Mo. 21G, 5G S. W. 10SG ; 
as was a hoe; Ilamilton v. People, 113 111. 
34, 55 Am. Rep. 39G ; Krchnavy v. State, 43 
Neb. 337, G1 N. W. G2S; a pitclifork; Evans 
v. Com., 12 S. W. 7G7, 11 Ky. L. Rep. 551. 
a stone may be; State v. Wilson, 1G Mo. App. 
550; North Carolina v. Gosnell, 74 Fed. 734. 
Whether a roek used for a missile was a 
dcadly weapon was held to be for the jury; 
State v. Shipley, 174 Mo. 512, 74 S. W. G12; 
Tribble v. State, 145 Ala. 23, 40 South. 93S; 
but in State v. Speaks, 94 N. C. SG5, the ques- 
tion was said to be one of law. An indict- 
ment for assault with a deadly weapon, to 
wit, a brick, sufliciently charges the use of 
a deadly weapon; State v. Sims, 80 Miss. 3S1, 
31 South. 907. But it was held that whether 
a brickbat is a deadly weapon is for the ju- 
ry; State v. Ilarper, 69 Mo. 425. Pusliing a 
pin down the throat of an infant is a killing 
with a deadly weapon ; State v. Norwood, 
115 N. C. 7S9, 20 S. E. 712, 44 Am. St. Rep. 
49S. A stocking loaded with salt aiul plaster 
whlch had been hardened by wetting, used 
by a prisoner in assaulting his jailer while 
attempting to escape, may be fouud by the 
jury to be a deadly weapon; People v. Val- 
liere, 123 Cal. 57G, 5G Pac. 433. And one 
may be found guilty of an assault with a 
deadly weapon who lias placed a tin box 
filled with gunpowder in the stove of the 
prosecuting witness, where it exploded ; Peo- 
ple v. Pape, GG Cal. 3GG, 5 Pac. G21. See 
Crow v. State, 55 Tex. Cr. R. 200, 11G S. W. 
52, 21 L. Ii. A. (N. S.) 497. 


A mere trespass ou land does not justify 
an assault with a deadly weapon; Montgom- 
ery v. Com., 9S Va. 840, 3G S. E. 371; State 
v. Lightsey, 43 S. C. 114, 20 S. E. 975; State 
v. Zellers, 7 N. J. L. 220; as where one threw 
down a fence and drove over a wheat lield, 
ou account of snow drifts; State v. Tullev, 
9 Iloust. # (Del.) 417, 33 Atl. 181; or where 
one tore down and carried awav a feu<*e; 
State v. Matthews, 14S Mo. 185, 49 S. W. 
10S5, 71 Am. St. Rep. 594 ; or went on an- 
other’s land to remove crops; Rauck v. State, 
110 Ind. 384, 11 N. E. 450. Other eases lioL 1 
that if force be nccessary, a deadly weapon 
may be used; People v. Flanagan, GO Cal. 2, 
44 Am. Rep. 52; or if the owner has reason- 
able grouud for believing that he is in dan- 
ger; People v. Dann, 53 Micli. 490, 19 N. W. 
159, 51 Am. Rep. 151. If the Irespasser as- 
sault him, he may be justiiied in killing; 
Ayers v. State, 00 Miss. 709; he may oppose 
force with force; Wenzel v. State, 4S Tex. 
Cr. R. G25, 90 S. W. 2S; in the defenee of his 
house; People v. Coughlin, G7 Mich. 4GG, 35 
N. W. 72; so if the killing is beiieved, in 
good faitli and upon rensonable grounds, to 
be nccessary in order to repel the assailant 
or prevent his forcible entry; State v. Pea- 
cock, 40 Ohio St. 333. In ejecting a tres- 
passer or preventing a trespass, a deadly 
vveapon is not justiöed unless the owner rea- 
sonably believes that he is in danger of per- 
sonal violence; State v. Howell, 21 Mont. 
1G5, 53 Pae. 314; Sage \ T . Ilarpending, 49 
Barb. (N. Y.) IGG. In Pryse v. State, 54 
Tex. Cr. R. 523, 113 S. W. 938, it was held 
that a person may use all the foree neeessary 
to proteet his property, and if in danger of 
death or serious injury he may kill. In Hig- 
gins v. Minaghan, 7S Wis. G02, 47 N. W. 941, 
11 L. R. A. 13S, 23 Am. St. Rep. 42S, it was 
held that effectual means, bv sliooting or 
otherwise, was justifiable to drive away a 
charivari party wlio were causing fright to 
the owner’s family and endangering their 
lives. 

DANGERS 0 F THE RIVER. In a bill of 

lading this term means only the natural ac- 
eidents ineident to river navigation, and does 
not embrace such as may be avoided by the 
exercise of tliat skill, judgment, aud fore- 
sight wliich are demanded from persons in a 
particular occupation. Ilill v. Sturgeon, 35 
Mo, 212, SG Am. Dec. 149. See Ilibcrnia Ins. 
Co. v. Transp. Co., 17 Fed. 47S. 

DANGERS 0 F THE SEA. See Perils of 

TIIK SH\. 

DAPIFER. The name of the first ofli- 
cer of state in France until 1191, after which 
it was never conferred. The name carne to 
England with the Normans, but tbe oflice 
was less important, and there was a staff 
of dapifers. After the aecession of Riehard 
1. tlie style Senesehal hegan to take its place. 
Harcourt, The Steward and Trial of Peers. 
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DARREIN (Fr. dernier). Last. Darrein 
continuance , last continuance. See Püis 
Darrein Continuance; Continuance. 

'DARREIN PRESENTMENT. See Assize 
of Darrein Presentment. 

DARREIN SEISIN (L. Fr. last seisin). A 
plea whicli lay in sorne cases for the tenant 
in a writ of right. Hunt v. Hunt, 3 Metc. 
(Mass.) 1S4; Jackson, Real Act. 2S5. See 1 
Roscoe, Real Act. 206; 2 Prest. Abstr. 345. 

DATE. The designation or indication in 
an instrument of writing of the time and 
place when and where it was made. 

In the Anglo-Saxon land charters dates were given 
by the year of the Indiction (q. v.). Dating by tbe 
year of our Lord was invented in 532. At a coun- 
cil in 816 it was adopted for the acts of the synod 
and became general in documents from tbat date; 

2 Holdsw. Hist. E. L. 19. Some early charters 
were not dated; some referred to the regna! year, 
or a church festival, or a remarkable event; 3 

id. 196. 

When the place is mentioned in the date of a deed, 
the law intends, unless the contrary appear, that it 
was executed at the place of the date ; Plowd. 7 b. 
The word is derived from the Latin datum (given) ; 
because when the instruments were in Latin the 
form ran datum, etc. (given the- day of, etc.). 

A date is necessary to the validity of a 
policy of insurance; but where there are 
separate uuderwriters, each sets down the 
date of his own signing, as this constitutes 
a separate contract; ]\Iarsh. Ins. 336; 2 Pars. 
Marit. Law 27. Written instruments gener- 
ally take effect from the day of their date, 
but the actual date of execution may be 
shown, though different from that which 
the instrument bears; and it is said that 
the date is not of the essence 'of a contract, 
but is essential to the identity of the writ- 
jng by which it is to be proved; 2 Greenl. 
Ev. §§ 12, 4S9, n.; Cloyes v. Sweetser, 4 Cush. 
(Mass.) 403; Jackson v. McKenny, 3 Wend. 
(N. Y.) 233, 20 Am. Dec. 690; Gammon v. 
Freeman, 31 Me. 243; Bement v. Mfg. Co., 
32 N. J. L. 513; McSparran v. Neeley, 91 Pa. 
17; 17 E. L. & Eq. 54S. See Knisely v. 
Sampson, 100 111. 573; 19 L. J. Q. B. 435. 
And if the written date is an impossible 
one, the time of delivery must be shown; 
Shepp. Touchst. 72; Cmise, Dig. c. 2, s. 61. 

An indictmeut charging the commission of 
a crime on an impossible date (in the year 
18903) was held fatally defective; Terrell 
v. State, 165 Ind. 443, 75 N. E. SS4, 2 L. R. 
A. (N. S.) 251, 112 Am. St. Rep. 244, 6 Ann. 
Cas. 851; see also State v. Sexton, 10 N. C. 
1S4, 14 Am. Dec. 5S4; State v. Litch, 33 Yt. 
67; even when the mistaken date appears 
to have been merely a clerical error; Robles 
v. State, 5 Tex. App. 347; and one charging 
the commission of an offense upon a date not 
yet arrived was held to allege no offense as 
having been already committed; Com. v. 
Doyle, 110 Mass. 103. Where the date al- 
leged for the commission of a statutory of- 
fense occurred before the statute was enact- 
ed, and even before the state became a mem- 


ber of the Union, it was held an imposslble 
date; State v. O’Donnell, 81 Me. 271, 17 AtL 
66. See Indictment; Time. 

A date in a note or bill is required only 
for the purpose of fixing the time of pay- 
ment. If the time of payment is otherwise 
indicated, no date is necessary; 1 Ames, 
Bills and Notes 145, citing Brewster v. Mc- 
Cardell, 8 Wend. (N. Y.) 47S; Walker v. 
Geisse, 4 Whart. (Pa.) 252, 33 Am. Dec. 60. 
When a note payable at a fixed period after 
date has no date, a holder may fill the date 
with the day of issue; ibid. 

It is usually presumed that a deed was de- 
livered on the day of its date; but proof of 
the date of delivery must be given if the cir- 
cumstances were such that collusion might 
be practised ; Steph. Dig. Ev. 138; Raines 
v. Walker, 77 Ya. 92; Harman v. Oberdorfer, 
33 Gratt. (Va.) 497; Saunders v. Blythe, 112 
Mo. 1, 20 S. W. 319. See 6 Bing. 296; Ells- 
worth v. R. Co., 34 N. J. L. 93; Cutts v. Mfg. 
Co., 18 Me. 190. But this presumption does 
not hold in respect to deeds in fee, unattest- 
ed and unacknowledged; Genter v. Morrison, 
31 Barb. (N. Y.) 155. Parol evidence is ad- 
missible to show that the date stated in the 
in testimonium clause of a mortgage deed of 
personal property is not its true date; 
Shaughnessey v. Lewis, 130 Mass. 355; Or- 
cutt v. Moore, 134 Mass. 52, 45 Am. Rep. 278. 
There is a presumption as to a note that it 
was delivered on the day of its date; Cran- 
son v. Goss, 107 Mass. 439, 9 Am. Rep. 45. 

Where a date is given, both as a day of 
the week and a day of the month, and the 
two are inconsistent, the day of the month 
governs; Minor v. Michie, Walker (Miss.) 
27. 

DATI0N. In Civil Law. The act of giv- 
ing something. It differs from donation, 
which is a gift; dation, on the contrary, is 
giving something without any liberality; as, 
the giving of an office. 

DATI0N EN PAIEMENT. In Civil Law. 
A giving by the debtor and receipt by the 
creditor of something in payment of a debt 
instead of a sum of money. 

It is somewhat like the accord and satisfaction of 
the common law. 16 Toullier, n. 45; Pothier, Vente, 
n. 601. Dation en paiement resembles in some re- 
spects the contract of sale; dare in solutum est 
quasi vendere. There is, however, a very marked 
difference betwieen a sale and a dation en paiement. 
First. The contract of sale is complete by the mere 
agreement of the parties ; the dation en paiement 
requires a delivery of the thing given; Donoven 
& Daley v. Travers, 122 La. 458, 47 South. 769. Sec - 
ond. When the debtor pays a certain sum which he 
supposed he was owing, and he discovers he did not 
owe so much, he may recover back the excess; not 
so when property other than money has been given 
in payment. Third. He who has in good faith sold a 
thing of which he helieved himself to be the owner, 
is not precisely required to transfer the property of 
it to the buyer ; and while he is not troubled in 
the possession of the thing, he cannot pretend that 
the seller has not fulfilled bis obligations. On the 
contrary, the dation en paiement is good only whei 
the debtor transfers to the creditor the property in 
the thing whlch he has agreed to take in payment; 
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and If the thing thus dellvered be the property of 
another, it wiil not opcrate as a payment. Pothler, 
Vente, nn. 602, 603, 604. See 1 Low. C. 53 ; Keough 
v. J. Meyers & Co., 43 La. Ann. 052, 9 South. 913. 

DATIVE. A word derived from the Ko- 
man law, signifying “appointed by public 
autbority.” Tlius, in Scotland, an executor- 
dative is an executor appointed by a court 
of justice, corresponding to an English ad- 
viinistrator. Mozley & W. Dict. 

DAUGHTER. A female child; an im- 
mediate female descendant. 

DAUGHTER-IN-LAW. The wife of one’s 
son. 

DAY. The spaee of time wliich elapses 
while the earth makes a complete revolution 
on its axis. 

A portion of such space of time wliich, 
by nsage or law, has come to be considered 
as the whole for some partieular purpose. 

The space of time which elapses between 
two successive midnights. 2 Bla. Com. 141. 

That portion of such space of time during 
which the sun is shining. 

Gencrally, in legal significatlon, the term included 
the time clapsing from one midnight to the succeed- 
ing one; 2 Bla. Com. 141; Kane v. Commonwealth, 
89 Pa. 522, 33 Am. Rcp. 7S7; see Helphenstine v. 
Bank, 65 Ind. 5S9, 32 Am. Rep. 86; but it is also 
used to denote those hours duriug which business is 
ordinarily transacted (frequently called a business 
day); Hinton v. Locke, 5 Hili (N. Y.) 437 ; as 
well as that portion of time during which the sun 
is above the horizon (called, sometimes, a solar 
day), and, in additlon, that part of the morning or 
evening during which sufficient of its light is above 
for the features of a man to be reasonabiy discern- 
ed ; Co. 3d Inst. 63 ; Trull v. Wiison, 9 Mass. 154. 
Where a party Is required to take action within 
a given number of days in order to secure or assert 
a right, the day is to consist of tweuty-four hours, 
that is the popular and legal sense of the term; 
Zimmerman v. Cowan, 107 III. 631, 47 Am. Rep. 476 ; 
also in a marine Insurance policy “for 30 days after 
arrival” means thirty successive periods of twenty- 
four hours each, “commencing as soon as moored 
at anchor" ; [1904] 1 K. B. 40. 

By cu.stom, the word day may be under- 
stood to include working davs only; 3 Esp. 
121; Sorensen v. Keyser, 52 Fed. 1G3, 2 C. C. 
A. G50. 111*0 similar manner only, a certain 

number of liours less than tlic nnmber during 
which the work aetually continued each day. 
Hinton v. Locke, 5 Ilill (N. Y.) 437. 

Sundays and other public holidays falling within 
the number of days spccified by a statute for the 
performance of an act, are often omitted from tho 
computation, as not being judiclal days ; Abrahams 
v. Comm., 1 Rob. (Va.) 676; Michle v. Mlchle’s 
Adm’r, 17 Gratt. (Va.) 109; Neal v. Crew, 12 Ga. 
93; National Bank of the Metropolis v. Williams, 
46 Mo. 17; Caupficld v. Cook, 92 Mich. C26, 52 N. 
W. 1031; McChesney v. People, 145 111. 614, 3i N. 
E. 431; Danielson v. Fuel Co., 55 Fed. 49 ; Sorensen 
v. Keyser, 52 Fed. 163, 2 C. C. A. 650. But see Miles 
v. McDormott, 31 Cal. 271. Where the last day of the 
six months withln which an appeal or wrlt of error 
may be taken to review in the circuit court of ap- 
peals, the judgment or decree of a lower court, falls 
on Sunday, the appeal cannot be taken or the writ 
sued out on any subscquent day ; Johnson v. Mey- 
ers, 54 Fed. 417, 4 C. C. A. 399. W r hen the day of per- 
formance of contracts, other than instruments upon 
whlch days of grace are allowed, falls ou Sunday, or 
other pubiic holiday, it is not counted, and the con- 


tract may be performed on Monday ; Salter v. Burt, 

20 Wend. (N. Y.) 205, 32 Am. Dec. 530 ; Stryker v. 
Vanderbilt, 27 N. J. L. 68; Johnson v. Merritt, 50 
Minu. 303, 52 N. W. 863. See Broome v. Wellington, 

I Sandf. (N. Y.) GG4. 

The time for completing commerclal contracts is 
not limlted to banking hours; Price v. Tucker, 5 
La. Ann. 514. 

A day is genemlly, but not always, re- 
garded iu law as a point of time; and frae- 
tions will not be reeognized; 2 B. & Ald. 
5SG; In re Welman, 20 Vt. G53, Fed. Cas. No. 
17,407; Seward v. Hayden, 150 Mass. 15S, 
22 N. E. G29, 5 L. It. A. 844, 15 Am. St. Iiep. 
183; State v. Winter Dark, 25 Fla. 371, 5 
Soutb. 818. And see Brainard v. Bushnell, 

II Conn. 17; 3 Op. Att. Geu. 82; Bhelan 
v. Douglass, 11 IIow. Pr. (N. Y.) 193; Duffy 
v. Ogden, G4 Pa. 240. See Fraction of a 
Day. 

It is said tliat tbere is no general rule in 
regard to including or excluding days in tlie 
computation of time from the day of a fact or 
act done, but that it depends upon the reason 
of the thing and the circumstances of the 
case; 9 Q. B. 141 ; G M. & W. 55 ; Presbrey v. 
Williams, 15 Mass. 193; Weeks v. IIull, 19 
Coim. 37G, 50 Am. Dec. 249; Taylor v. Brown, 

5 Dak. 335, 40 N. W. 525. Arnl see, also, 5 Co. 
1«; Dougl. 4G3; 4 Nev. & M. 378; Atkins v. 
Ins. Co„ 5 Mete. (Mass.) 439, 39 Am. Dec. G92 ; 
Wilcox v. Wood, 9 Wend. (N. Y.) 34G; Blake 
v. Crowninshield, 9 N. LI. 304; Ewing v. 
Bailey, 4 Seam. (III.) 420; Marys v. Anderson, 
24 Pa. 272; State v. Water Co„ 5G N. J. L. 
422, 28 Atl. 57S. Perhaps the most general 
rule is to exclude the first day aiul include 
the last ; Weld v. Barker, 153 Pa. 4G5. 2G 
Atl. 239; Miner v. Tilley, 54 Mo. App. G27 ; 
Seward v. llayden, 150 Mass. 159, 22 N. E. 
G29, 5 L. II. A. S44, 15 Am. St. Pvep. 183; 12 
A. & E. G35; Blackman v. Nearing, 43 Conn. 
5G, 21 Am. Rep. G34; Warren v. Slade, 23 
Mich. 1, 9 Am. Rep. 70. Sueh is the rule as 
to negotiable paper ; 1 Dan. Neg. Instr. 49G; 
Mark’s ExTs v. Russell, 40 Pa. 372. See, 
generally, 2 Sharsw. Bla. Com. 141, n. ; and 
so in liie Uniform Negotiable Instruments 
Act, •§ SG. 

The rule now gencrally followcd seems to be tliat 
not only in mercantile contracts, but also in wills 
and other instrumcnts, and in the constructiou of 
statutcs, the day of the date, or the day of the act 
from whlch a future time is to be ascertained, Is to 
be cxcluded ; Weeks v. Hull, 19 Conn. 376, 50 Am. 
Dec. 219; People v. R. Co., 28 Barb. (N. Y.) 281 ; 
Ilahn v. Dlerkcs, 37 Mo. 571; Faure v. Exp, Co., 
23 Ind. 48. 

A statutory rule for computing time does 
not apply to aseertain the day, or tlie last 
day, on whieli a thing may be done, whero 
sucli day is expressed by its date; North- 
western Guaranty Loan Co. v. Channell. 5.2 
Minn. 2G9, 55 N. W. 121. 

See Time. 

DAY BOOK. An aceount-book in which 
merchants and others make entries of their 
daily transactions. This is generally a book 
of original entries, and, as such, may be giv- 
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en in evidence to prove the sale and delivery 
of merchandise or of work done. 

DAY RULE. In Encjlish Practice. A rule 
or order of the court by wliich a prisouer on 
civil process, and not committed, is enahlcd, 
in term-time, to go out of the prison and its 
rule or bounds. Tidd. Pr. 9G1. Abolished by 
5 & 6 Vict. c. 22. 

DAYS IN BANK. In English Practice. 

Days of appearancc in the court of comrnon 
pleas, usually called bancum. They are at 
the distance of about a week from each oth- 
er, and are regulated by some festival of the 
church. 

By the eommon law, the defeudant ls allowed 
three full days in which to make his appearance in 
court, exclusive of the day of appearance or return- 
day named in the writ; 3 Bla. Com. 278. Upon his 
appearance, time is usually granted him for plead- 
ing; and this is called giving him day, or, as it is 
more familiarly expressed, a continuance. 3 Bla. 
Com. 316. When the suit is ended by discontinu- 
ance or by judgment for the defendant, he is dis- 
charged from further .attendance, and is said to go 
thereof sine die, without day. See Continuance. 

DAYS 0F GRACE. Certain days allowed 
to the acceptor of a bill or the maker of a 
note in which to make payment, in addition 
to the time contracted for by the bill or note 
itself. 

They are so called because formerly they 
were allowed as a matter of favor; but the 
custorn of merckants to allow such days of 
grace having grown into law, and been sanc* 
tioned by the courts, all bills of exckange are 
by the law merchant entitled to days of grace 
as of right. The statute of Anne making 
promissory notes negotiable confers the same 
right on those instruments. This act has 
been generally adopted throughout the Unit- 
ed States; and the days of grace allowed 
are three; Thomas v. Shoemaker, G W. & S. 
(Pa.) 179; Chitty, Bills; Byles, Bills. 

The Uniform Negotiable Instrumeuts Act 
passed in most of the states abolishes days 
of grace, but three days of grace are allowed 
on sight drafts in the Rhode Island Act, and 
on notes, acceptances, and sight drafts in the 
North Carolina act; tlie Massackusettâ act 
was amended so as to allow days of grace on 
sight drafts; also by the English Bills of 
Exchange Act (1SS2); Selover, Negot. Instr. 
253. The following cases are retained as 
having at least historical interest: 

Bank checks are due ou presentation and 
are not entitled to days of graee; Wood 
River Bank v. Bank, 36 Neb. 744, 55 N. W. 
239. 

The principle deducible from all the au- 
thorities is, that, as to every bill not payable 
un demand, the day on which payment is to 
be made to prevent dishonor is to be deter- 
mined by adding three days of grace, where 
the bill itself does not otherwise provide, to 
the time of payment as fixed by the bill. 
Tliis principle is formulated into a statutory 
provision in England in the Bills of Ex- 


change Act, 1SS2, 45 & 4G Vict. c. 61, § 14; 
Bell v. Bank, 115 U. S. 3S3, G Sup. Ct. 105, 
29 L. Ed. 409; President, etc., of Bank of 
Washington v. Triplett, 1 Pet. (U. S.) 31, 7 
L. E,d. 37. 

Wliere there is an establislied usage of the 
place wliere the bill is payable to demand 
payment on the fourtli or otlier day instead 
of the third, the parties to it will be bound 
by such usage ; Renner v. President, etc., of 
Bank, 9 Wlieat. (U. S.) 5S2, 6 L. Ed. 1GG; 
Price v. Earl of Torrington, 1 Smith, Lead. 
Cas. 417. When the Iast day of grace hap- 
pens on Sunday or a general holiday, as the 
Fourth of July, Christmas day, etc., the bill 
is due on the day previous, and must be pre- 
sented on that day in order to hold the draw- 
cr and iudorsers; Big. Bills & N. 90; Me- 
chanics’ & Farmers’ Banlc v. Gibsou, 7 Wend. 
(N. Y.) 460; Bank of North America v. Pet- 
tit, 4 Dall. (U. S.) 127, 1 L. Ed. 770; Fisher 
v. Evans, 5 Binn. (Pa.) 541; Brown v. Lusk, 
4 Yerg. (Tenn.) 210; McRae v. Kennon, 1 
Ala. 295, 34 Am. Dec. 777; Leavitt v. Simes, 
3 N. H. 14; contra , First Nat. Bank of Hast- 
ings v. McAllister, 33 Neb. G4G, 50 N. W. 
1040; uuless ckanged by statute as in some 
states. Days of grac( are, for all practical 
purposes, a part of tlie time tlie bill has to 
run, and interest is charged on them; Presi- 
dent, etc., of the Bank of Utica v. Wager, 
2 Cow. (N. Y.) 712; 1 Dan. Neg. Instr. 4S9. 
According to the usage and custom of mer- 
chants to fix tlie liability of the indorser of 
negotiable paper, it should be protested on 
the last day of grace; Carey Lombard Lum- 
ber Co. v. Banlc, SG Tex. 299, 24 S. W. 2G0. 

In computing tlie days of * grace allowed 
in a bond for the payment of interest, the 
day when the interest became payable will 
not be counted; Serrell v. Rotkstein, 49 N. J. 
Eq. 3S5, 24 Atl. 3G9. A bill payable in thirty 
days having been drawn and accepted on 
February l’lth, of a leap year, the last day 
of grace falls on March 15th, the 29th of 
February being counted as a distinct day; 
Helpkenstine v. Bank, 65 Ind. 5S2, 32 Am. 
Rep. SG. 

Our courts always assume that the same 
number of days are allowed in other coun- 
tries; and a person claiming the benefit of 
a foreign law or usage must prove it; Bowen 
v. Newell, 13 N. Y. 290, 64 Am. Dec. 550; 
Ripley v. Greenleaf, 2 Vt. 129; President, 
etc., of the Farmers’ Bank of Maryland v. 
Duvall, 7 Gill & J. (Md.) 7S; President, etc., 
of the Bank of Alexandria v. Swann, 9 Pet. 
(U. S.) 33, 9 L. Ed. 40 ; Wood v. Corl, 4 Metc. 
(Mass.) 203. When properly proved, the law 
of the place where the bill or note is payable 
prescribes the number of days of grace and 
the rnanner of calc-ulating them; Dollfus v. 
Frosch, 1 Denio (N. Y.) 367; Story, Pr. Notea- 
§§ 216, 247. The tendency to adopt as laws 
local usages or customs has been materially 
ckecked ; Bowen v. New’ell, 8 N. Y. 190. 
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DAYS 0 F THE WEEK. The courts will 
always take judicial notice of the days of 
the week; for example, when a writ of in- 
quiry was stated in the pleadings to have 
been exec-uted on the fifteenth of June, and 
upon an examination it was found to be 
Sunday, the proceeding was held to be de- 
fective; Fortesc. 373; Stra. 3S7. 

DAYSMAN. An arbitrator, uinpire, or 
elected judge. Cowell. 

DAYWERE. As much arable land as 
could be ploughed in one day’s work. Cowell. 

D E ADMENSURATIONE or AMENSURA- 
CIONE, in Maitland (2 Sel. Essays in Anglo- 
Amer. L. II. 5S5). Of admeasuremcnt. 

Used of the writ o£ admeasurcment of dower, 
whieh lies where the widow has had more dower 
assigned to her than she is entitled to. It is said by 
some to lie where elther an infant heir or his 
guardlan made such assignment at sult of the in- 
fant heir w T hose rlghts are thus prcjudleed. 2 Bla. 
Oom. 136; Fitzh. N. B. 348. It seems, however, that 
an assignment by a guardian binds the infant heir, 
and that after such assignment the heir canuot have 
his writ of admeasuremcnt; Boyers v. Newbanks, 
2 Ind. 388; Jones v. Brewer, 1 Piek. (Mass.) 314; 
Young v. Tarbell, 37 Me. 509 ; 1 Washb. R. P. 226. 

Used also of the w T rit of admeasuremeut of pas- 
ture, which lies where the quantity of common due 
eaeh one of several having rights thereto, has not 
been ascertained. 3 Bla. Com. 3S. See Admeasure- 

MENT OF DOWER. 

DE /ETATE PROBANDA (Lat. for proving 
age). A writ which lay to summon a jury 
for the purpose of deternnning the age of 
the heir of a tenant in capite who claimed his 
estate as being of full age. Fitzli. N. B. 257. 

D E ALLOCATIONE FACIENDA (T,at. for 
nmking an allowanee). A writ to allow the 
collectors of customs, and other sucli ollicers 
having charge of the king's money, for sums 
disbursed by them. 

It was direeted to the treasurer and barons 
of tbe exchequcr. 

D E ALTO ET BASSO (Of bigh and low). 
A phrase anciently used to denote the abso- 
lnte submission of all dift'erences to arbitra- 
tion. Cowell. 

D E ANNUA PENSIONE (Lat. of annual 
pension). A writ by which the king, having 
due unto him an anmial pension from any 
abbot or prior for any of his chaplains which 
he will name who is not provided with a 
competent living, demands it of the said ab* 
bot or prior for the one that is nained in the 
writ. Fitzli. N. B. 231; Tcrmes de Ja Ley , 
Annua Tcnsionc. 

D E ANNUO REDITU (Lat. for a yearl.v 
rcnt). A writ to recover an anniiity. no mat- 
ter liow payable. 2 Reeve, Hist. Eng. Law 
25S. 

D E APOSTATA CAPIENDO (Imt. for tak- 
ing an apostatc). A writ directed to tlie sher- 
iff for the takiug the body of one wlio, liav- 
ing entered into and professed some order of 
religion, leaves his order and departs from 
his house and wanders in the couutry. Fitzli. 


N. B. 233; Termcs de Ja Lcy t Apostata Ca- 
picndo. 

D E ARBITRATIONE FACTA (Lat.ofarbi- 
tration had). A writ formcrly used when an 
actiou was brought for a cause which had 
becn settled by arbitration. Watson, Arb. 
25U. 

DE ASSISA PROROGANDA (Lat. for pro- 
roguing assize). A writ to put off an assize 
issuing to the justiees wliere one of the par- 
tles is engaged in the service of the king. 

D E ATTORNATO RECIPIENDO (Lat for 
receiving an attorney). A writ to compel the 
judges to receive an attorney and admit him 
for tbe party. Fitzh. X. B. I5G b. Some- 
times dc attornato faciendo; see Maitland, 
2 Sel. Essays in Anglo-Amer. L. II. 57G. 

D E AVERIIS CAPTIS IN WITHERNAM 

(Lat. for cattle taken in withernam). A writ 
whicli lies to take other c-attle of tlie de* 
fendant whcre he has taken and earricd 
away cattle of the plaintiff out of the coun- 
try, so that they cannot be reacbed by re- 
plevin. Termcs dc Ja Ley; 3 Bla. Com. 149. 

D E AVERIIS REPLEGIANDIS (Lat.). A 
writ to replevy beasts. 3 Bla. Com. 149, 

DE AVERIIS RETORNANDIS (Lat. for 
returning cattle). Used of tlie pledges in the 
old action of rcplevin. 2 Reeve, Ilist Eng. 
Law 177. 

D E BENE ESSE (Lat. formally; condition- 
ally; provisionally). A technical phrase ap- 
plied to certain acts deeined for the tiine to 
be well done, or uutil an exception or other 
avoidance. It is equivalent to provisionally, 
with which meaning the phrase is commonly 
employed. For example, a declaration is fil- 
ed or delivered, special bail is put in, a wit- 
ncss is examincd, etc., dc ben-e cssc, or pro- 
visionally ; 3 Bla. Com. 3S3. 

The examination of a witness de bcne csse 
takes place wliere there is danger of losing 
the testimony of an important witness from 
death by reason of age or dangerous illnoss, 
or where he is the only witness to an im- 
portant fact ; Lingan v. Ilcnderson, 1 Bland, 
Ch. (Md.) 23S ; Ails v. Sublit, 3 Bibb (Ky.) 
201; Clark v. Dibblo, 10 Wcnd. (X. Y.) GOI: 
13 Vcs. 2G1: May's Ilcirs v. May’s Adm’r, 2S 
Ala. 141. In sucli case, if the witness be 
alive at the time of trial, liis exaininatiou is 
not to be used; 2 Dan. Cli. Pr. 1111. See 
Ilayucs, Eq. 1S3; Mitf. Eq. Pl. 52, 119. 

To dcclare dc bcnc cssc is to declare in a 
bailable action subject to the contingency 
of bail heing pnt in; nnd in such case the 
dcclaration does not lH?come absolnte till tliis 
is doiie; Grah. Pr. 191. 

Wlien a judge has a doubt as to the pro- 
priety of finding a verdiet, he may direet 
the jury to fiud one dc bcnc cssc; whicli 
verdict, if the eourt shall afterwards be of 
opinion tbat it ougbt to have beeu found, 
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sliall stand. Bao. Abr. Vcrdict (A). See, al- 
so, Blair v. Weaver, 11 S. & R. (Pa.) 84. 

DE BIEN ET D E MAL. See De Bono et 
Malo. 

D E BIENS LE MORT (Fr.). Of the goods 
of the deceased. Dj T er 32. 

D E BONIS ASPORTATIS (Eat. for goods 
carried away). The name of the action for 
trcspass to personal property is trespass dc 
bonis asportatis. Bull. N. P. 836; 1 Tidd, 
Pr. 5. 

D E BONIS NON. See Executors and Ad- 

MlNtSTRATORS. 

D E BONIS PROPRIIS (Lat of his own 

goods). A judgment against an executor or 
administrator which is to be satisfied from 
his own property. 

When an executor or administrator has 
been guilty of a devastavlt , he is responsible 
for tlie loss which the estate has sustained 
de bonis propriis. He may also subject him- 
self to the payment of a debt of the deceased 
de bonis propriis by his false plea when sued 
iu a representative capacity; as, if he plead 
plene administravit and it be fouud against 
him, or a release to himself when false. In 
this latter case the judgment is de bonis tcs - 
tatoris si, et si non } de bonis propriis. 1 
Wms. Saund. 336 b, n. 10; Bacon, Abr. Exee - 
utor (B, 3). 

D E BONIS TESTATORIS (Lat. of the 
goods of the testator). A judgment rendered 
agaiust an executor which is to be satisfied 
out of the goods or property of the testator; 
distinguished from a judgment de bonis pro- 
priis. 

D E BONIS TESTATORIS AC Sl (Lat. 
from the goods of the testator, if hc has any, 
and, if not, from those of the executor). A 
judgment rendered where an executor falsely 
pleads any matter as a release, or, generally, 
in any case where he is to be charged in case 
his testatoFs estate is insuflicieut. 1 Wms. 
Saund. 366 b; Bacon, Abr. Exccutor (B, 3); 
2 Archh. Tr. 14S. 

D E B0N0 ET MALO (Lat. for good or ill). 
A writ which appareutly allowed a person 
to be delivered from gaol if he were willing 
to put himself upon a jury. The French 
phrase de bien et de inal has the same mean* 
ing. 

A special writ of gaol delivery, one being 
issued for each prisoner: now superseded by 
the general commission of gaol delivery. 4 
Bla. Com. 270. 

D E CALCETO REPARANDO (Lat.). A 
writ for repairing a highway, directed to the 
sherilf, commanding him to distrain tlie in- 
habitants of a place to repair the highway. 
Reg. Orig. 154; Blount. 

D E CARTIS REDDENDIS (Lat. for restor- 
ing charters). A writ to secure the delivery' 


of cliarters; a writ of detinue. Reg. Orig. 
159 b. 

D E CATALLIS REDDENDIS (Lat. for re- 
storing chattels). A writ to secure the re- 
turn specifically of chattels detained from 
the owner. Cowell. 

D E CAUTIONE ADMITTENDA (Lat. for 
admitting bail). A writ directed to a bisliop 
who refused to allow a prisoner to go at 
large ou giving sufficient bail, requiring him 
to admit him to bail. Fitzh. N. B. G3 c. It 
seems to have been applicable only to secure 
the release of a person who had been taken 
on a writ of de excommunicato capiendo (q. 
v.) and who was willing to purge himself of 
contumacy. 

DE CERTIFICANDO. A writ requiring a 
thing to be certified. A kind of certiorari. 
Reg. Orig. 152. 

D E COMMUNI DIVIDENDO. In Civil 
Law. A writ of partition of common prop- 
erty. See Communi Dividendo. 

D E C0MPUT0. Writ of account. A writ 
commanding a defendant to render a reason- 
able account to the plaintiff, or show eause 
to the contrary. The foundation of the mod- 
ern action of account. Blount; Registr. Br. 
135. 

D E CONTUMACE CAPIENDO. A writ 
issuing from the English court of chancery 
for the arrest of a defendant who is in con- 
tempt of the ecclesiastical court. 1 N. & P. 
CS5; 5 Dowl. 213, G46; 5 Q. B. 335. 

D E CURIA CLAUDENDA (Lat. of enclos- 
ing a court). An obsolete writ, to require a 
defendant to fence in his court or land about 
his house, where it was left open to the in- 
jury of his neighbor’s freehold. 1 Crabb, 
R. P. 314; Rust v. Low, 6 Mass. 90. 

D E CURSU. See Cursitor. 

D E D0M0 REPARANDA (Lat.). The 
name of an ancient common-law writ, by 
which one tenant in common might compel 
liis co-tenant to concur in the expense of re- 
pairing the property held in common. 8 B. 
& C. 269; 1 Thomas, Co. Litt. 216, note 17, 
and p. 7S7. 

D E DONIS, THE STATUTE ( more fully, 
De Donis Conditionalibus; concerning condi- 
tional gifts). The statute of Westminster 
the Second. 13 Edw. 1. c. 1. 

The object of the statute was to prevent 
the alienation of estates by those wlio held 
only a partial interest in the estate in such 
a manner as to defeat the estate of those 
who were to take subsequently. This was 
effected by providing that, in grants to a 
man and the heirs of his body or tlie heirs 
male of his body, the will of the donor 
should be observed according to the form 
expressed in the deed of gift (per formam 
doni); that the tenements so given should 
go, after the grantee’s death, to his issue (or 
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issuo raale), if there were anj’, aml if none, 
slioiüd revert to the donor. This statute was 
the origin of the estatc in fee tail, or estate 
tail, and by introdueing perpetnities, it built 
up grcat cstates and strengthcned tlie power 
of the bnrons. See Bac. Abr. Estatcs Tail; 
1 Cruise, Dig. 70; 1 Washb. R. P. 271. See 
CONDITIONAL FEE T.\IL. 

DE DOTE ASSIGNANDA (Bat. for assign- 
ing dower). A writ coimnanding the king’s 
escheator to assign dower to the widow of a 
tcnant in capite. Fitzli. N. B. 203, c. 

DE DOTE UNDE NIHIL HABET (Lat. of 
dower in that whereof she has none). A 
writ of dower which lay for a widow wliere 
no part of her dower had been assigned to a 
widow. It is now much disused: but a form 
closcly 'rescmbling it is stilP used in tlie 
United States. 4 Kent 03; Stcarns, Real 
Act. 302 ; 1 Washb. R. P. 230. 

D E EJECTIONE CUSTODI/E. A writ 
which lay for a guardian wlio had been forci* 
bly ejected from his wardship. Reg. Orig. 
102; Black, L. Dict. 

D E EJECTIONE FIRM/E. A writ which 
lay at the suit of the tenant for years 
against the lessor, reversioner, remaimler- 
man, or stranger who had himself dcprived 
the tenant of the occupation of the land 
during his term. 3 Bla. Com. 190. Original- 
ly lying to recover damages only, it came to 
be used to recover the rest of the term, and 
then gcnerally the possession of lands. In- 
volviug, in the question of who should have 
possession, the further question of who had 
the title, it gave rise to the modern action 
of ejectment. Brooke, Abr. ; Adams, Ejectm. ; 
3 Bla. Com. 199 et seq. 

DE ESTOVERIIS HABENDIS (Lat. to ob- 
tain estovers). A writ which lay for a wo- 
man divorccd a mcnsa et thoro to recover 
her alimony or estovers. 1 Bla. Com. 441. 

D E EXCOMMUNICATO CAPIENDO (Lat. 
for taking one who is excommunicated). A 
writ commanding the slieriff to arrest onc 
who was excommunicatcd, and imprison him 
till hc should become rcconciled to the 
church, 3 Bla. Com. 102. 

DE EXCOMMUNICATO DELIBERANDO 

(Lat. for freeing one excommunicated) . A 
writ to delivcr an excommunicated person, 
who has made satisfaction to the church, 
from prison. 3 Bla. Com. 102. 

DE EXONERATIONE SECT/E. A writ 
to frec the king’s ward from suit in any 
eourt lower than the court of comrnon pleas 
during the time of such wardship. 

DE FACTO. Actually; in fact; in deed. 
A term used to denotc a thing actually done. 

An otlicer dc facto is one who performs 
the duties of an office with apparent right, 
and under claim and color of an appoint- 


ment, but without being actually quaiified 
in law so to act. Brown v. Lunt, 37 Me. 423. 

One who has the reputatlon of being the 
officer he assumes to be, and yet is not a 
good oflicer in point of law. G Kast 2GR, 
where Lord Ellenborough a'nd a full conrt 
of K. B. adopted this definition of lyord Ilolt 
in 1 Raym. 05$, which it is snid “has never 
becn questioned since in Fngland,” pcr P>ut- 
ler, C. J., in the leading case of State v. Car- 
roll, 3S Conn. 449, 9 Am. Rep. 409, where tbe 
common-law learning on the subject is eol- 
lectcd. 

Where there is an oflice to be filled, and 
one acting undor color of uuthority fills the 
office and discharges its duties, his actions 
are those of an officer de faeto, and are bind- 
ing on tlie public ; McDowell v. U. S., 159 U, 
S. 590, 1G Sup. Ct. 111, 40 L. Ed. 271. 

An ofiicer in the actual exercise of exccu- 
tive power wonld bc an ollicer de facto, and 
as such distinguished from one who, being 
legally entitled to such power, is dcprived 
of it,—suc-h a one being an officer de jurc 
only. An officer holding without strict lcgal 
authority; 2 Kent 295. 

An otficer dc facto is frequently eonsider- 
ed an oflicer </c jurc , and legal validity al- 
lowed his official acts; State v. Anderson. 1 
X. J. L. 31S, 1 Am. Dcc. 207; Com. v. Fowler, 
10 Mass. 290; Laver v. McGlachlin, 2S Wis. 
3G4 ; Conover v. Devlin, 24 Barb. (X. Y.) 
5S7; Whiting v. City of Ellsworth, S5 Me. 
301, 27 Atl. 177; Petition of Town of Ports- 
mouth, 19 X. H. 115 ; Burton v. Patton, 47 
X. C. 124, G2 Am. Dec. 19-1; Grcgg Tp. v. 
Jamison, 55 Pa. 4GS; Kimball v. Alcorn, 45 
Miss. 151: Hussey v. Smith, 99 U. S. 20, 25 
L. Ed. 314; reople v. Webcr, SG 111. 2S3; 
State v. Carroll, 3S Conn. 449, 9 Am. Rep. 
409; State v. Davis, 111 X. C. 729, 1G S. E. 
540; State v. Loe, 35 S. C. 192, 14 S. E. 395; 
Zabel v. ITarshman, GS Mich. 273, 42 X. W. 
44; 7 L. R. II. L. S94. But this is so only 
so far as the rights of the public and third 
pcrsons are concerned. In order to sue or 
defeud in liis own right as a public officer, 
he must be so dc jurc; Peoplc v. Weher. S9 
111. 347. An officer de facto incnrs no liabil- 
ity by his rnerc omission to act; Olmstead v. 
Dennis, 77 N. Y. 37S; Snyder v. Scliram, 59 
IIow. Pr. (X. Y.) 404; but see Thnyer v. 
Printing Co., 10S Mass. 523; Providence 
Steam-Enginc Co. v. Ilubbard, 101 U. S. 192, 
25 L. Ed. 7SG. 

An oflicer dc facto must be submittcd to as 
sueh until displaced by a regular direct pro- 
ceeding for that purpose; Ex parte Moore, 
G2 Ala. 471 ; 4 East 327; Buncombe Turupike 
Co. v. McCarson, 1S X. C. 3U0; he is a legal 
oflicer until ousted ; Board of Audltors of 
Wayne Couuty v. Benoit, 20 Mich. 17G, 4 
Ani. Rep. 3S2. 

An officer acting undcr an unconstitution- 
al law, acts by color of title, and is an offi- 
ccr de facto ; Com. v. McCombs, 5G Pa. 43G ; 
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Watson v. McGrath, 111 La. 1097, 3G South. 
204; State v. Gardner, 54 Ohio St. 31, 42 
N. E. 999, 31 L. R. A. 600; Lang v. City of 
Bayonne, 74 N. J. L. 455, GS Atl. 90, 15 L. 

R. A. (N. S.) 93, 122 Ani. St. Rep. 391, 12 
Ann. Cas. 901; State v. Poulin, 105 Me. 224, 
74 Atl. 119, 24 L. R. A. (N. S.) 40S, 134 Am. 
St. Rep. 543; State v. Cnrroll, 3S Conn. 449, 

9 Am. Rep. 409; Donough v. Dcwey, 82 Mich. 
309, 40 N. W. 7S2; Cocke v. Ilalsey, 10 Pet. 
(U. S.) 71, 10 L. Ed. S91, where the^ office 
was an existing one; contra , Norton v. Shelby 
County, 118 U. S. 425, G Sup. Ct. 1121, 30 L. 
Ed. 17S. where the office was created by the 
same act. The discussion of this point hasin 
almost evcry case included the consideration 
of what may bc assumcd to be a rule, when 
properly uuderstood, tliat there cannot be a 
de facto officer without a de jure office; Dill. 
Mun. Corp. § 270. In one case it was said 
that a de facto office cannot exist under a 
constitutional government; Hawver v. Sel- 
denridge, 2 W. Va. 274, 94 Am. Dec. 532; 
and speaking through Mr. Justice Field in 
tlie much discussed casc of Norton v. Shelby 
County, above cited from 118 U. S. 425, 6 
Sup. Ct. 1121, 30 L. Ed. 178, the court held 
that acts done by officers appointed under an 
unconstitutional statute beforc it was de- 
elared unconstitutional were void. In an L. 
R. A. note to the New Jersey case above 
cited, which may be referred to for a col- 
lection of cases, it is assumed that the doc- 
trine of the Supreme Court case is supported 
by a “decided preponderance of authority.” 
The cases cited in the note, however, while 
making a strong showing for a rule that 
there must be a de jure office, seem to estab- 
lish an overwhelming weight of authority in 
support of the doctrine above stated, that 
until the act is declared unconstitutional 
there is a dc jure office and therefore a de 
faeto officer whose acts are to be considered 
valid. The opinions in the Connecticut, New 
Jersey and Maine cases, the last two of 
which take direct issue with Alr. Justice 
Field, and the first of which was decided be- 
fore it, seeni to leave no logical support for 
his opinion. 

When a special judge is duly elected, qual- 
ifies, and takes possession of the office ac- 
cording to law, he becomes judge de facto , 
though his official oath is not filed as re- 
quired by law; and the proceedings of the 
court, if unchallenged during his incumben- 
cy, cannot afterwards be questioned collat- 
erally; State v. JMiller, 111 Mo. 542, 20 S. 
W. 243. See In re Powers’ Estate, 05 Vt. 
399, 20 Atl. 040; Keith v. State, 49 Ark. 439, 
5 S. W. SS0; Campbell v. Com., 96 Pa. 344; 
People v. Weber, S6 111. 2S3. 

A notary who continues to act after his 
commission has expired, long enough to af- 
ford a reasonable presumption of reappoint- 
ment, is a de facto notary; Cary v. State, 
70 Ala. 78; and so of one who has failed to 
file his bond; Keeney v. Leas, 14 Ia. 404; 


and of an alien appointed a notary; Wilson 
v. Kimmel, 109 Mo. 200, 19 S. W. 24. But 
where a notary’s commission had expired 
seven months before he took an acknowl- 
edgment, and it did not appear that he had 
eontinued to act and hold himself out as a 
notary, he was not a de facto notary; Sand- 
lin v. Dowdell, 143 Ala. 51S, 39 South. 279, 

5 Ann. Cas. 459. 

There can be no de facto officer in the case 
of an office abolishcd by statute; Stenson v. 
Koch, 152 N. Y. 89, 46 N. E. 176; People v. 
Welsh, 225 111. 364, S0 N. E. 313; Walker v. 
Ins. Co., 62*Mo. App. 223; Gorman v. Peo- 
ple, 17 Colo. 596, 31 Pac. 335, 31 Am. St. Rep. 
350; Farrier v. Dugan, 48 N. J. L. 613, 7 
Atl. 881, afiirming Dugan v. Farrier, 47 N. 
J. L. 3S3, 1 Atl. 751; but there are cases 
contra , which, however, appear to' be all 
cases of municipal officers; Adams v. Lin- 
dell, 5 Mo. App. 197; Hilgert v. Pav. Co., 
107 Mo. App. 3S5, 81 S. W. 496; Keeling 
v. R. Co., 205 Pa. 31; 54 Atl. 485; Per- 
kins v. Fielding, 119 ]Mo. 149, 24 S. W. 
444, 27 S. W. 1100. 

An injunction does not lie to restrain a dc 
facto officer from performing the duties of 
his office, on account of irregularity of elec- 
tion, his acts being valid as to tliird persons; 
Chambers v. Adair, 110 Ky. 942, 62 S. W. 
1128; but a mandamus may be directed to 
one, to cornpel him to perform the duties of 
his office, and he cannot set up in defense 
that he is not in possession of his office de 
jure; Kelly v. Wimberly, 61 Miss. 54S; Har- 
vey v. Philbrick, 49 N. J. L. 374, 8 Atl. 122. 

Where the defects in the title of the officer 
are notorious, such as to make those relying 
on his acts chargeable with such knowledge, 
persons relying upon such acts will not be 
protected; Oliver v. Jersey City, 03 N. J. L. 
634, 44 Atl. 709, 48 L. R. A. 412, 76 Am. St. 
Rep. 228. Officers of a corporation cease to 
be officers de facto after a judgment of a 
court of last resort adjudging that they have 
no rightful title (notwithstanding an appeal 
pending to the supreme court of the United 
States and no judgment of ouster appearing 
of record) ; Rochester & G. V. R. Co. v. 
Bank, 00 Barb. (N. Y.) 234. 

Contracts and other acts of de facto di- 
rectors of corporations are valkl; Green’s 
"Bi*ice, Vltra Vires , 522, n. c.; Atlantic, T. & 
O. R. Co. v. Johnston, 70 N. C. 348; Ohio & 
M. R. Co. v. McPherson, 35 Mo. 13, 86 Am. 
Dec. 128; Delaware & H. Canal Co. v. Coal 
Co., 21 Pa. 131. 

An officer de facto is prima facie one de 
jure; Allen v. State, 21 Ga. 217, 0S Am. Dec. 
457. 

When the inspectors of an election fail 
to issue a certificate of election, one who 
has received the highest number of legal 
votes cast, and holding over as the present 
incumbent, has sufficient apparent authority 
or color of title to be considered an officer 
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de facto; Montgomery v. O’Dell, G7 Ilun 109, 
22 N. Y. Supp. 412. 

A govermnent dc facto signifies nne cora- 
pletely, though only teinpornrily, established 
in the place of the lawful government; 
Tliomas v. Taylor, 42 Miss. Gol, 703, 2 xVin. 
Itep. G2o ; Chisholm v. Coleman, 43 Ala. 204, 
94 Aiu. Dec. G77. See De Jui:e ; Anstin, Jur. 
Leet. vi. p. 33G. 

A wife dc facto only is one whose inar- 
riage is voidable hy decree; 4 Kent 3G. 

Pdockade dc facto is one actually inain- 
tained ; 1 Kent 44. 

De Facto Corporations. A colorable cor- 
porate organization of persons intending in 
good faith to form a eorporation, under a 
law authorizing it, who have failed to com- 
ply with one or more provisions of the stat- 
ute, but have used some of the powers 
which, if a dc jure corporation, it would 
have possessed. 

An apparent corporate organization, as- 
serted to be a corporation by its members, 
and actually acting as such, but laeking the 
creative fiat of the law. In re Gibbs’ Estate, 
157 Pa. 59, 27 Atl. 3S3, 22 D. R. A. 27G. 

There must have been : (1) A colorable 

corporate organization; Pergeron v. Ilohbs, 
9G VYis. 641, 71 N. W. 1056, G5 Am. St. Rep. 
S5; Abbott v. Refining Co., 4 Xeb. 41G; Fin- 
negan v. Noerenberg. 52 Miun. 243, 53 N. W. 
1150, 18 L. R. A. 778, 38 Ara. St. Rep. 552; 
McLcary v. Dawson, S7 Tex. 524, 53S, 29 S. 
W. 1044; Tulare Irr. District v. Shepard, 
1S5 U. S. 13, 22 Sup. Ct. 531, 4G D. Ed. 773. 
An agreement to do business as a corpora- 
tion, fulfilling part of the mtuisites but pur- 
posely stopping short of eomplete incorpora- 
tion is not sutlicient; Card v. Moore, 173 N. 
Y. 59S, GG N. E. 1105. 

(2) A statute authorizing the proposed 
corporation ; American Loan & Trust Co. v. 
R. Co., 157 '111. G41, 42 N. E. 153; Tmperial 
BTg Co. v. Board of Trade, 23S 111. 100, S7 
N. E. 107; Eaton v. Walker, 7G Mich. 579, 
43 N. W. G3S, G L. R. A. 102; Bradley v. 
Reppill, 133 Mo. 545, 32 S. W. G45, 34 S. W. 
S41, 54 Ain. St. Rep. GS5; Dnke v. Taylor, 37 
Fla. G4, 19 South. 172, 31 L. R. A. 4S4, 53 
Am. St. Rep. 232; Davis v. Stevens, 104 Fed. 
235 ; Snyder v. Rtudebaker. 19 Ind. 4G2. S1 
Am. Dec. 415; Tnlare Irr. District v. Sliep- 
ard, 1S5 U. S. 13, 22 Sup. Ct. 531, 4G L. Ed. 
773; wbieh, thougli in most cases a general 
incoriioration act, inay be a special cliarter, 
of which there has been a failure to perform 
soine condition; Ulica Ins. Co. v. Tllman, 1 
Wend. (N. Y.) 555; Bank of Manehester v. 
Allen, 11 Vt. 302; Society of Middlesex IIus- 
bandmen & Manufacturers v. Davis, 3 Metc. 
(Mass.) 133; Buncombe Turnpike Co. v. 
M’Carson, 1S N. C. 30G; Gaines v. Bank of 
Mississippi, 12 Ark. 7G9; and it may be un- 
der a law passed by a de facto legislature; 
U. S. v. Ins. Companies, 22 Wall. (U. S.) 99: 
or under a law passed subsequently to the 
organization providing for the recognition of 


existing corporations 0 n filing a certificate, 
whieh it failcd to do; Tennessee Automatic 
Ligliting Co. v. Massey (Tenn.) 5G S. W. 35; 
or if there is a law authorizing it, aml tlie 
attempt was uiuler a dilferent law, it is suf- 
ficient; Georgia S. & F. R. Co. v. Trust Co., 
94 Ga. 30G, 21 S. E. 701, 32 L. IL A. 2os, 
47 Am. St. Rep. 153. But wliere two corp<>- 
rations of different states attempted to 
merge, without any enabling statute, it was 
a nullity and they did not become n corpora- 
tion de facto; Whaley v. Bankers’ T’nion of 
the World, 39 Tex. Civ. App. 3S5, SS S. W. 
259; American Loan & Trust Co. v. R. Co., 
157 III. G41, 42 N. E. 153. 

(3) A user of corporate powers conferred ; 
Elgin Nat. Watch Co. v. Loveland, 132 Fed. 
41; Emery v. De Feyster, 77 App. Div. G5. 7S 
N. Y. Supp. 105G; Tulare Irr. Dist. v. Sliep- 
ard, 1S5 U. S. 13, 22 Sup. Ct. 531, 4G L. Ed. 
773. 

(4) Good faith in the transaction; Tulare 
Irr. Dist. v. Shepard, 1S5 U. S. 1, 22 Sup. 
Ct. 531. 4G L. Ed. 773; Williamson v. Loan 
Fund Ass’n, 89 ImL 3S9: Ilassolman v. 
Mortgage Co., 97 Ind. 3G5; Vanneman v. 
Young, 52 N. J. L. 403, 20 Atl. 53 ; Elizabetb- 
town Gaslight Co. v. Green, 49 N. J. Eq. 
329, 33S, 24 Atl. 5G0; Society Perun v. Cleve- 
land, 43 Ohio St. 4S1, 3 N. E. 357; Ameriean 
Ivoan & Trust Co. v. R. Co., 157 111. 041, 052. 
42 N. E. 153 ; Stanwood v. Metal Co., 107 
111. App. 5G9; Gilkey v. Town of IIow, 105 
Wis. 41, 45, S1 N. W. 120, 49 L. R. A. 4S3 ; 
Slocum v. Ilead, 105 Wis. 431, S1 N. W. G73, 
50 L. It. A. 324; Ilaas v. Bank, 41 Neb. 754, 
G.O N. W. S5. 

The second and third conditions were giv- 
en as a sufilcient definition iu Methodist 
Episcopal I T nion Church v. rickett, 19 N. Y. 
4S2, and this was adopted in Trustees of 
East Norway Lake Norwegian Evangelical 
Lutheran Church v. Froislie, 37 Minn. 447, 
35 N. W. 2G0; but critieised in Finnegan v. 
Noerenherg, 52 Miun. 243, 53 N. W. 1150. 1S 
L. R. A. 77S, 3S Am. St. Rep. 552, where the 
first was added and the definition, so amend- 
od, repeated in Johnson v. Okorstrom, 70 
Minn. 303, 73 N. W. 147, was, in preforence 
to that of the New York court. adopted in 
Gibbs’ Estate, 157 Pa. 59, 27 Atl. 3S3. 22 L. 
R. A. 27G. It is believod, however, that the 
fourth must be ndded to niake a definifion 
complotely expressing all the coiulitions 
which are rcquired by due considoration of 
llie authoritics whicli crcate and support the 
doctrine of dc facto eorporations. Indeod in 
Tnlare Irr. Dist v. Shepard, 1S5 U. S. 1, 14, 
22 Snp. Ct. 531, 4G L. Ed. 773, reckhain, J., 
wliile emimerating the first three comlitions 
as the requisites proeeeds in the same para- 
graph to state the “bona fidc attempt to or- 
ganize” under a general law, and “actual 
user of the corporate framhise” as the ele- 
ments which constituted the defondant a de 
facto corporation. The four comlitions are 
given substantially as requisites in many 
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cases; Clark v. Coal Co., 35 Ind. App. 65, 73 
X. E. 727; Mackay v. R. Co., S2 Conn. 73, 72 
Atl. 583, 24 L. R. A. (N. S.) 76S; Marsli v. 
Matkias, 19 Utak 350, 56 Pac. 1074; Franke 
v. Mann, 100 Wis. 11S, S1 N. W. 1014, 4S L. 

R. A. S56; Stevens v. Ilistory Co., 140 App. 
Div. 570, 125 N. Y. Supp. 573; aud are all 
combined under tkree keads in Stanwood v. 
Metal Co., 107 111. App. 569. 

Tke mere carrying on, under a company 
name, of a business of suck ckaracter as may 
well be conducted by an individual, or part- 
nerskip, does not constitute a de facto corpo- 
ration; Elgin Nat. Watck Co. v. Loveland, 
132 Fed. 41; nor is a bank, exclusively own- 
ed by one person, such a corporation; Long- 
fellow v. Barnard, 59 Neb. 455, 81 N. W. 307. 

Such corporations are recognized ky tke 
same rule wkich rccognizes de facio officers, 
and tkis is necessary for public and private 
security; Clement v. Everest, 29 Mich. 19. 
Tkere cannot be a corporation de facto wkere 
it could not exist de jure; Davis v. Stevens, 
104 Fed. 235; Brown v. Power Co., 113 Ga: 
462, 39 S. E. 71; State v. Stevens, 16 S. D. 
309, 92 N. W. 420; Evenson v. Ellingson, 67 
Wis. 634, 31 N. W. 342; nor can one exist 
under an unconstitutional statute; Clark v. 
Coal Co., 165 Ind. 213, 73 N. E. 10S3, 112 Am. 
St. Rep. 217; Huber v. Martin, 127 Wis. 
412, 105 N. W. 1031, 1135, 3 L. R. A. (N. S.) 
653, .115 Am. St. Rep. 1023, 7 Ann. Cas. 400. 

Tke state only can proceed against suck 
corporation, by quo u’arranto to test tke va- 
lidity of its corporate existence; Hon v. 
State, 89 Ind. 249; Savings Bank Co. v. Mil- 
ler, 24 Okio C. C. 19S; Los Angeles Holiness 
Band v. Spires, 126 Cal. 541, 5S Pac. 1049; 
Armour v. E. Bement’s Sons, 123 Fed. 56, 62 
C. C. A. 142; Mayor, etc., of City of Wilming- 
ton v. Addicks, 8 Del. Ck. 310, 43 Atl. 297; 
Wyandotte Electric-Ligkt Co. v. City of Wy- 
andotte, 124 Mick. 43, S2 N. W. S21; and tkis 
is a rule of public policy; Continental Trust 
Co. v. R. Co., 82 Fed. 642, 649; and the de 
facto corporation may be made sole defend- 
ant in sucli proceeding witkout joining the 
associates; New Orleans Debenture, etc., Co. 
v. Louisiana, 1S0 U. S. 320, 21 Sup. Ct. 378, 
45 L. Ed. 550; and a decree at tke suit of 
tke state avoiding tke ckarter does not deny 
to tke incorporators tke equal proteetion of 
the laws or take away tkeir property witk- 
out due process of law; id.; but a private 
individual eannot institute proceedings by 
quo icarranto for tke forfeiture of a corpo- 
rate ckarter; Attorney General v. Adonai 
Skomo Corp., 167 Mass. 424, 45 N. E. 762; 
Appeal of Western I'ennsylvania R. Co., 104 
Pa. 399; Com. v. Bank, 2 Grant, Cas. (Pa.) 
392; North v. State, 107 Ind. 356, 8 N. E. 
159; State v. Turnpike Co., 21 N. J. L. 9. An 
action instituted on bekalf of tke state to 
vacate a ckarter for non-compliance with tke 
act under whick it purports to kave organiz- 
ed may be instituted' by “tke attorney-gen- 
eral,” witkout a relator, and it is strictly a 


people’s action; People v. Cemcnt Co., 131 
N. Y. 143, 29 N. E. 947, 15 L. R. A. 240. 

Tke eorporate existence may not be at- 
tacked ky tke associates wko have actcd as 
a corporation and are sued as §uch by one 
witli wkom they have dealt as such; Itaeine 
& M. R. Co. v. Trust Co., 49 111. 331, 95 Am. 
Dec. 595; Hamilton v. R. Co., 144 Pa. 34, 23 
Atl. 53, 13 L. R. A. 779; Rush v. Steamboat 
Co., S4 N. C. 702; Empire Mfg. Co. v. Stu- 
art, 46 Mich. 4S2, 9 N. W. 527; Toledo, St. 

L. & K. C. R. Co. v. Trust Co., 95 Fed. 497, 
507, 36 C. C. A. 155; contra; Boyce v. Trus- 
tees of M. E. Church, 46 Md. 359; or by one 
of tke associates as against the others; Cur- 
tis v. Tracy, 169 111. 233, 4S N. E. 399, 61 Am. 
St. Rep. 16S; Lincoln Park Chapter No. 177 
Royal Arck Masons v. Swatek, 204 111. 22S, 
68 N. E. 429; Franke v. Mann, 106 Wis. 118, 
81 N. W. 1014, 48 L. R. A. 856; Merckants’ 

& Planters’ Line v. Waganer, 71 Ala. 581, 
5S5; Ileald v. Owen, 79 Ia. 23, 44 N. W. 210; 
Fostcr v. Moulton, 35 JMinn. 458, 29 N.. W T . 
155; or by all tke otkers as against one; 
Meurer v. Protective Ass’n, 95 Mick. 451, 54 
N. IV. 954; or by an associate or organizer 
as against one wko is induced by him to deal 
with the corporation (as to sell property to 
it); Smitk v. Mayfield, 163 111. 447, 45 N. E. 
157; or by one wko deals or contracts witk 
it as a corporation; Commercial Bank of 
Keokuk, la., v. Pfeiffer, 10S N. Y. 242, 15 N. 
E. 311; Seven Star Grange No. 73, Patrons 
of Husbandry, v. Ferguson, 9S Me. 176, 56 
Atl. 64S; Hudson v. Seminary Corp., 113 111. 
61S; Cravens v. Eagle Cotton Mills Co., 120 
Ind. 6, 21 N. E. 9S1, 16 Am. St. Rep. 29S; 
Bartlett v. Wilbur, 53 Md. 485, 49S; Butck- 
er.s’ & Drovers’ Bank of St Louis v. McDon- 
ald, 130 Mass. 264; Bibb v. Hall, 101 Ala. 
79, 14 Soutli. 9S; Canfield v. Gregory, 66 
Conn. 9, 33 Atl. 536; W T ay v. Grease Co., 60 
N. J. Eq. 263, 47 Atl. 44; Lincoln Park Ckap- 
ter No. 177 Royal Arck Masons v. Swatek, 
204 111. 228, 68 N. E. 429; nor can one who 
contracts witk tke associates as a corpora- 
tion kold tliem individually liaJjle for a 
breach; W r kitford v. Laidler, 94 N. Y. 145, 
151, 46 Am. Rep. 131; Yanneman v. Young, 
52 N. J. L. 403, 20 Atl. 53; Clausen v. Ilcad, 
110 Wis. 405, 85 N. W. 102S, 84 Am. St. Rep. 
933; Love v. Rarnsey, 139 Mich. 47, 102 N. 
W.' 279; Larned v. Beal, 65 N. II. 184, 23 
Atl. 149; Tennessee Automatic Ligkting Co. 
v. Massey (Tenn.) 56 S. W. 35; Ricliards v. 
Bank, 75 Minn. 196, 77 N. W. S22; Planters’ 
& Miners’ Bank v. Padgett, 69 Ga. 159; Ow- 
ensboro Wagon Co. v. Bliss, 132 Ala. 253, 31 
Soutk. 81, 90 Am. St. Rep. 907; unless un- 
der a statute making persons wko unlawful- 
ly assume corporate powers personally lia- 
ble; Loverin v. McLangklin, 161 111. 417, 434, 
44 N. E..99; Sweney Bros. v. Talcott, S5 Ia. 
103; Thornton v. Balcom, 85 Ia. 198, 52 N. 
W. 190. 

It is a general rule that the validity of 
tke corporate organization cannot be collat- 
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erally attacked; Doty v. Patterson, 155 Ind. J 
60, 56 N. E. 068; Gilkey v. Town of How, 105 
Wis. 41, 46, 81 N. W. 120, 49 L. R. A. 4S3; 
Cochran v. Arnold, 58 Pa. 399; Mononga- 
hela Bridge Co. v. Traction Co., 196 Pa. 25, 
46 Atl. 99, 79 Am. St. Iiep. 6S5; State v. Ful- 
ler, 90 Mo. 105, 9 S. W. 5S3; Keene v. Van 
Heuth, 48 Md. 1S4; Saunders v. Farmer, 62 
N. H. 572 ; People v. La Rue, 67 Cal. 526, 8 
Pac. 84; Atchison, T. & S. F. R. Co. v. Com’rs 
of Sumner County, 51 Kan. 617, 33 Pac. 312; 
Crowder v. Town of Sullivan, 12S Ind. 4SG, 
28 N. E. 94, 13 L. R. A. 647 ; Otoe County 
Fair & Driving Parlc Ass’n v. Doman, 1 Neb. 
(Unof.) 179, 95 N. W. 327; Terry v. Packing 
& Provision Co., 105 111. App. 663 ; People v. 
Irr. Dist., 12S Cal. 477, G1 I‘ac. SC; Ilarris 
v. Land Co., 128 Ala. G52, 29 South. 011. Col- 
lateral attack has been permitted in a suit 
to enjoin the collection of .assessments for 
turupike construction on tlie ground of want 
of legal organization; Busenback v. Road 
Co., 43 Ind. 265 ; also as a defense to a suit 
against an original associate for his stock 
subseription; Indianapolis Furnace & Min- 
ing Co. v. Herkimer, 46 Ind. 142; Dorris v. 
Sweeney, 60 N. Y. 4G3 (where it was said 
that one contracting with a de faclo corpo- 
ration after its formation cannot set up its 
invalidity) ; and where capital stock agreed 
upon is not fully subscribed, a subscriber who 
has not participated in, or had notiee of, the 
organization, is not estopped from setting up 
the illegalitv of the assessment for his sub- 
scriptions; Haskell v. Worthington, 94 Mo. 
5G0, 7 S. W. 4S1. In Buffalo & A. R. Co. v. 
Cary, 26 N. Y. 75, it was held that very 
slight proof of user (election of officers by 
the persons calling themselves directors) was 
sufficient to prevent a subscriber from setting 
up the defense of defective organization in 
a suit against him for his stock subscrip- 
tion. The validity of a conveyance to or by 
a corporation de facto cannot be questioned 
in a collateral proceeding; Finch v. Ullman, 
105 Mo. 255, 16 S. W. S63, 24 Am. St. Rep. 
3S3, where it was said that “this rule is not 
based on estoppel . . . but on the re- 

quircments of public policy that the security 
of titles be not impaired.” 

Collateral attack is usually permitted in 
defence against an attempt by a d-e facto cor- 
poratiou to exercise tlie right of eminent 
domain ; Tulare Irrigation District v. Shep- 
ard, 1S5 U. S. 1, 22 Sup. Ct. 531, 46 L. Ed. 
773; In re Union El. R. Co. of Brooklyn, 
112 N. Y. 61, 19 N. E. 664. 2 L. R. A. 359; 
Williamson v. Bldg. & Loan Fund Ass’n, S9 
Ind. 3S9; Kinston & C. R. Co. v. Stroud, 132 
N. C. 413, 43 S. E. 913 (see Wellington & P. 
R. Co. v. Lumber Co., 114 N. C. 690, 19 S. E. 
646); Fowers v. R. Co., 33 Ohio St. 429; St. 
Joseph & I. R. Co. v. Shambaugh, 106 Mo. 
557, 17 S. W. 581 ; Ilampton v. Water Supply 
Co., 65 N. J. L. 15S, 46 Atl. 650: contra , Ed- 
dleman v. Power Co., 217 111. 409, 75 N. E. 
510; Terre Haute & P. R. Co. v. Robbins, 


247 111. 376, 93 N. E. 39S; Detroit & T. S. L. 
R. Co. v. Campbell, 140 Mich. 384, 103 N. W. 
S5G; Central of Georgia R. Co. v. R. Co., 144 
Ala. 639, 39 South. 473, 2 L. R. A. (N. S.) 
144; Postal Tel. Cable Co. v. R. Cu., 23 
Utah 474, G5 Pac. 735, 90 Am. St. Rep. 705; 
and see Portland & G. Turnpike Cu. v. Rol 1>, 
SS Ky. 22G, 10 S. W. 794; aud it is open tu 
collateral attack where thcre is no law un- 
der which it cuuld become a corporatiun d< 
jure; Clark v. Coal Co., 165 Ind. 213, 73 N. 
E. 10S3, 112 Ani. St Itep. 217. As to tlie 
right of a de facto corporation to exercise 
the power of eminent dumain, see 2 L. R. A. 
(N. S.) 144, note. 

In some cases where a tort was committed 
for wliich the remcdy would have beeii 
against the corporation, if dc jurc , because 
of the defective organization the assoeiates 
were held personally liable; Vredenburg v. 
Belian, 33 La. Ann. G27; Smith v. Warden, 
SG Mo. 3S2; and a siuiilar remedy against 
associates has been given for breach of con- 
tract where tlie iutention was for corporate 
action, but the otlier party dkl not know it; 
Guckert v. Ilacke, 159 Pa. 303, 2S Atl. 247; 
New York Nat. Exch. Bank v. Crowell, 177 
Pa. 313, 35 Atl. 613 (see Vanhorn v. Corcoran, 
127 Pa. 255, 26S, 18 Atl. 16, 4 L. R. A. 386) : 
Christian & Craft Grocery Co. v. Lumber Co., 
121 Ala. 340, 25 South. 5GG; Slocnm v. Head, 
105 Wis. 431, S1 N. W. 673, 50 L. R. A. 324 ; 
Field v. Cooks, 1G La. Ann. 153; but if he 
elects to proceed against them as a corpora- 
tion and fails he is estopped afterwards to 
sue tliem as individuals; Clausen v. llead, 
110 Wis. 405, 85 N. W. 102S, S4 Am. St Rep. 
933. 

The immunity from personal liability of 
the associates who form a de facto corpora- 
tion is limited to transactions with those who 
deal with them as a corporation, entered in- 
to in good faith, and it is based upon tbat 
and the estoppel arising from the dealing 
with the supposed organization as a corpora- 
tion, generally believcd to be and treated aa 
such; Slocum v. Head, 105 Wis. 431. 434, 81 
N. W. 673, 50 L. R. A. 324; Gartside Coal 
Co. v. Maxwell. 22 Fed. 197. 

An injunction has been refused against a 
de facto eorporation exercising pcnvers which 
would belong to it if dc jurc; Elizabethtown 
Gas Light Co. v. Green, 49 N. ,T. Eq. 329. 331, 
332, 24 Atl. 5G0; but equity lias assumed ju- 
risdiction to ascertain whetlier the organiza- 
tion of a corporation is legal; Union Water 
Co. v. Kean, 52 N. J. Eq. 111, 27 Atl. 1015. 

Such a corporation may “maintain an ac- 
tion against any one, other than the state, 
who has contracted with the corporation, or 
who has done it a wrong;” Baltimore & P. 
R. Co. v. Fifth Baptist Chnrch. 137 U. S. 3GS, 
572, 11 Sup. Ct 1S5, 34 L. Ed. 7S4; Tar Riv- 
er Nav. Co. v. Neal, 10 N. C. 520, 537; and 
in some states there are statutes forbidding 
one suing or sued by a corporation to set up 
the lack of legal organization, as e. g. Ia^ 
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Code (1S97) § 1G36; Ivy. Comp. St. 1903, § 
566; Cornp. Laws S. D. § 2892, which last 
statute is held to be merely declaratory o f 
the law as it previously existed ; Davis v. 
Stevens, 104 Fed. 235. 

It may seek an injunction to restrain ir- 
reparable injury to property; Williams v. 
Ry. Co., 130 Ind. 71, 29 N. E. 408, 15 L. R. A. 
64, 30 Am. St. Rep. 201; Cineinnati, L. & C. 
R. Co. v. Ry. Co., 75 111. 113; or sue any 
one, other than the state, either for breach of 
contract or a wrong done to it; Baltimore 
& P. R. Co. v. Fifth Baptist Chureii, 137 U. S. 
568, 572, 11 Sup. Ct. 1S5, 34 L. Ed. 7S4; as 
for infringement of a patent; American Ca- 
ble Ry. Co. v. City of New York, 68 Fed. 227; 
for the protection of its property from a tort- 
feasor; Searsburgh Turnpike Co. v. Cutler, 6 
Yt. 315, 323; for trespass on personal prop- 
erty; Persse & Brooks Paper Works v. Wil- 
lett, 1 Rob. (N. Y.) 131; for conversion; Rem- 
ington Paper Co. v. O’Dougherty, 65 N. Y. 
570; or as indorsee or assignee of a note or 
chose in ac-tion; Wilcox v. R. Co., 43 Mich. 
584, 590, 5 N. W. 1003; Cozzens v. Brick 
Co., 166 111. 213, 46 N. E. 7SS ; Haas v. Bank, 
41 Neb. 754, 60 N. W. S5; or for use and oc- 
cupation of land ; Philippine Sugar Estates 
Development Co. v. U. S., 39 Ct. Cl. 225. 

Where the existence of the corporation is 
only collaterally iu issue, slight proof only 
is required to make a prima facie case of de 
facto incorporation ; Lucas v. Bank, 2 Stew. 
(Ala.) 147; Memphis & St. F. Plank Road Co. 
v. Rives, 21 Ark. 302; Mix v. Bank, 91 111. 
20, 33 Am. Rep. 44; Eakright v. R. Co., 13 
Ind. 404; Merchants , Nat. Bank v. Glendon 
Co., 120 Mass. 97 ; United States Vinegar Co. 
v. Schlegel, 143 N. Y. 537, 543, 3S N. E. 729; 
President, etc., of Bank of Manchester v. 
Allen, 11 Vt. 302. 

A de facto c-orporation may be a conduit of 
title, to protect a mortgagee; Hackensack 
Water £o. y. De Kay, 36 N. J. Eq. 559; Dug- 
gan v. Inv. Co., 11 Colo. 113, 17 Pac. 105; 
Georgia S. & F. R. Co. v. Trust & Deposit 
Co., 94 Ga. 306, 21 S. E. 701, 32 L. R. A. 20S, 
47 Am. St. Rep. 153; or a grantee; Society 
Perun v. Cleveland, 43 Ohio St. 481, 3 N. E. 
357 (where the state had maintaiued quo 
warranto) ; or a lessee; City of Denver v. 
Mullen, 7 Colo. 35S, 3 Pac. 693; and the 
grantee of such corporation has maintained 
a writ of entry; Sajinders v. Farmer, 62 N. 
II. 572; Lusk v. Riggs, 70 Neb. 713, 97 N. W. 
1033; id., 70 Neb. 71S, 102 N. W. SS; Cren- 
shaw v. Ullman, 113 Mo. 633, 20 S. W. 1077; 
or ejectment; Finch v. Ullman, 105 Mo. 255, 
16 S. W. 863, 24 Am. St. Rep. 3S3; though 
against one who has not dealt with the as- 
sociates as a corporation; Chiniquy v. Cath- 
olic Bishop, 41 111. 14S; East Norway Lake 
Church v. Froislie, 37 Minn. 447, 35 N. W. 
260. 

A de facto corporation may proceed against 
its grantor for reformation of a deed; Otoe 
County Fair & Driving Park Ass'n v. Doman, 


1 Neb. (Unof.) 179, 95 N. W. 327; or to have 
iand discharged from the lien of a judg- 
ment against its grantor; Keyes v. Smith, 
67 N. J. L. 190, 51 Atl. 122; and may ac- 
quire, hold and convey land; New York, B. 
& E. R. Co. v. Motil, 81 Conn. 466, 71 Atl. 
563. 

If the assoeiates deal as partners and con- 
tinue to do so after being incorporated, with- 
out giving notice, they are still liable as 
partners; Perkins v. Rouss, 7S Miss. 343, 29 
South. 92; Martin v. Fewell, 79 Mo. 401, 
412; and where one has no knowledge of 
the existence of a charter, and there is noth- 
ing to put him on ihquiry, he may hold the 
supposed incorporators personally liable as 
partners; Guckert v. Hacke, 159 Pa. 303, 28 
Atl. 249. 

The theory that a de facto corporation has 
uo real existeuce has no foundation, either 
in reason or authority. A de facto corpora- 
tion is a reality. It has an actual and sub- 
stantial legal existence. It is, as the term 
implies, a corporation; Society Perun v. 
Cleveland, 43 Ohio St. 481, 490, 3 N. E. 357. 

See discussions of de facto corporations in 
20 Harv. L. Rev. 456; 25 id . 623. 

De Facto Court. A court established by 
statute apparently valid, which has organiz- 
ed with a judge appointed, and has exercised 
authority as a eourt. Burt v. R. Co., 31 
Minn. 472, 18 N. W. 2S5, 2S9. 

“A de facto court cannot exist by virtue of 
a statute under a wi’itten constitution which 
ordains one supreme court, and defines the 
qualifications and duties of its judges, and 
prescribes the mode of appointing them. The 
attempt of the legislature to abolish the con- 
stitutional court- of appeals and establish a 
new one was ineffectual to create either a de 
facto or de jure court for want of legislative 
power'’; Hildreth’s Heirs v. Mclntire’s Dev- 
isee, 1 J. J. Marsh. (Ky.) 206, 19 Am. Dec. 61. 

De Facto Judge. One duly elected, quali- 
fied and acting as such, under conditions on 
which one might be properly appointed, but 
who failed to comply with some neeessary act 
to qualify him, as taking the oath of office. 
State v. Miller, 111 Mo. 542, 20 S. W. 243. 
There must be a duly constituted office and 
a vacancy therein before the election or ap- 
pointment; Caldwell v. Barrett, 71 Ark. 310, 
74 S. IV. 74S. 

One has been recognized as a de facto 
judge, though the statute under which he 
was appointed was uncoustitutional and void, 
when the office was originally created under 
a valid law; Walcott v. IVells, 21 Nev. 47, 24 
Pac. 367, 9 L. R. A. 59, 37 Am. St. Rep. 478. 
And when the incumbent was ill and an act- 
ing judge was appointed, qualified, assumed 
the duties and the public acquiesced, he was 
held to be a de facto judge; Dredla v. 
Baache, 60 Neb. 655, S3 N. W. 916. 

DE FAIRE ÊCHELLE. In French Law. 

A clause commonly contained in French in- 
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surance policies, which is equivalent to a li- 
cense for a vessel to touch and trade at in- 
termediate ports. Ainerican Ins. Co. v. Gris- 
wold, 14 Wcud. (N. Y.) 491. 

D E H/ERETICO COMBURENDO (Lat. 
for burning a heretic). A writ which lay 
where a heretic had been convicted of heresy, 
had refused fo abjure or had abjured, and 
had relapsed into heresy. 4 Lla. Com. 4G. 

D E HOMINE CAPTO IN WITHERNAM 

(Lat. for taking a uian in withernani). A 
writ to take a man who had carricd away a 
bondman or bondwoman iuto another coun- 
try beyond the reach of a writ of rcplevin. 
3 I>la. Corn. 129. 

D E HOMINE REPLEGIANDO (Lat. for 
replevying a man). A writ which lies to 
replevy a man out of prison, or out of the 
custody of a private pcrson, upon giving se- 
curity to the sheriff that the man shall be 
forthcoming to answer any charge against 
him. Fitzh. N. B. GG; 3 Bla. Com. 129. If 
the latter eloigned his captive he could be 
summarily imprisoned by a capias in icithcr - 
nam. It was inefficient against wrongful iin- 
prisonment because it excepted the party if 
he had been arrested on the king’s order. 

The statute —which had gone nearly out of 
use, having been superseded by the writ of 
habeas corpus —lias been revived within a 
few years in some of the United States in an 
amended and more effectual form. It can be 
used ohly for the benefit of the person im- 
prisoned. 1 Kent 404, n.; Hutchings v. Yan 
Bokkelen, 34 Me. 12G. 

See Mainpmze. 

A case is mentioned in Jackson & Gross, 
Land. & Ten. § 7SS, where this writ was is- 
sued by the supreme court of Pennsylvania 
while the writ of hahcas corpus was suspend- 
ed during the war between the states. 

D E IDIOTA INQUIRENDO. An old com- 
mon-law writ, long obsolete, to inquire 
whether a man be an idiot or not. 2 Steph. 
Com. 509. 

DE INCREM ENTO (Lat. of increase). 
Costs de incremcnto , costs of increase—that 
is, which the court assesses in addition to 
the damages established by the jury. See 
COSTS DE INCREMENTO. 

DE INJURIA (Lat. The full term is, de 
injuria sua propria absque tali cau-sa , of his 
own wrong without such cause; or, wliere 
part of the plca is admitted, absque residuo 
causcc, without the rest of the cause). 

In Pleading. The replication by which in 
an action of tort the plaintiff denies the ef- 
fect of excuse or justification offered by 
the defendant. 

It can only be used where the defendant 
pleads matter merely in excuse and not in 
justification of his act. It is confincd to 
those instances in which the plea neither 
denies the original existence of the right 
which the defendant is charged with having 


violated, nor alleges that it has been released 
or extinguished, but sets up some new mat- 
ter as a suificient excuse or cause for that 
whic-h would otherwise and in its own na- 
ture be wrongful. It cannot, therefore, be 
properly used whcn the defendaut’s plea al- 
leges any matter in the nature of title, in- 
terest, authority, or matter of rcrord; 8 Uo. 
GG; 1 B. & P. 7G; Ilyatt v. \Yood, 4 Johns. 
(N. Y.) 159, note, 4 Am. Dec. 2GS; Griswold 
v. Sedgwick, 1 \Yend. (N. Y.) 12G; Oystead 
v. Shed, 12 Mass. 50G; Ridgefield I’ark K. 
Co. v. Kuckman, 3S N. J. L. 9S; Steph. 1*1. 
27G; Pepper, Pl. 35. 

The English aud American cases are at va- 
riance âs to what constitutes such legal au- 
thority as cannot be replied to by de injuria. 
Aiost of the American cases hold that tliis 
replication is bad whenever the defendant in- 
sists upon a right, no matter froin what 
source it may be derived; and this scems to 
be the more consistent doctrine. 

If the plea in any sense justifies the act, 
instead of merely cxcusing it, da injuria 
cannot be used; Coburn v. Ilopkins, 4 Wend. 
(N. Y.) 577; Stickle v. Kichmond, 1 Ilill (N. 
Y.) 78; Allen v. Scott, 13 111. SO. The Eng- 
lish cases, on the other hand, hold that an 
authority derived from a court not of record 
may be traversed by the replication de in- 
juria; 3 B. & Ad. 2. 

The plaintiff may confess that portion of 
a plea wliich alleges an authority in law or 
an interest, title. or matter of record, and 
aver that the dcfendant did the act in ques- 
tion de injuria sua propria absque residuo 
causw, of his own wrong without the residue 
of the cause alleged; Stickle v. Richmoud, 1 
Ilill (N. Y.) 78; Curry v. Hoffman, 2 Am. 
Law Reg. 240; Steph. Pl. 276. 

The replication de injuria puts in issue tbe 
whole of the defence contained in tlie plea ; 
and evidence is, therefore, admissible to dis- 
prove any material averment in the whole 
plea; Mclvelv. Pl. 50; 8 Co. GG; 11 East 
451; 10 Bingh. 157 ; Tubbs v. Caswell, 8 
Wend. (N. Y.) 129; Erskine v. Hohnbach, 
14 Wall. (U. S.) G13, 20 L. Ed. 745. See 2 
Cr. M. & R. 33S. In England, however, by a 
uniform course of decisions in their courts, 
evidence is not admissible under the replica- 
tion dc injuria to a plea, for instance, of 
moderatc castigacit or molliter manus im~ 
posuit , to prove that an excess of foree was 
used by the defendant; but it is necessary 
that such exeess should be specially pleaded. 
There must be a new assignment; 2 Cr. M. 
& R. 33S; 1 Bingh. 317; 1 Bingh. N. C. 3S0; 
3 M. & W. 150. 

In this country, on the other hand, though 
some of the earlier cases followed the Eng- 
Iish doctrine, later cases decide that the 
plaintiff need not plead specially in such a 
case. It is held that thcre is no new cause 
to assign when the act complaiued of is the 
same that is attempted to be justified by 
plea. Therefore the fact of the act being 
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moderate is a part of the plea, and is one of 
the points brought in issue by de injuria; 
aud evidence is admissible to prove an ex- 
cess; Hannen v. Edes, 15 Mass. 351; Ben- 
nett v. Appleton, 25 Wend. (N. Y.) 371; El- 
liot v. Ivilburn, 2 Yt. 474; Bartlett v. Church- 
511, 24 Vt. 21S; Vreeland v. Berry, 21 N. J. 
n iS3. 

Though a direct traverse of several points 
going to make up a single defence in a plea 
will be bad for duplicity, yet the general rep- 
lication de injuria cannot be objected to 
on this ground, although putting the same 
number of points in issue; 3 B. & Ad. 1; 
Marshall v. Aiken, 25 Vt. 330; 2 Bingh. N. 
C. 579; 3 Tyrwh. 491. Hence this mode of 
replying has a great advantage when a spe- 
cial plea has been resorted to, since it en- 
ables the plaintiff to traverse all the facts 
contained in any single point, instead of be- 
ing obliged to rest his cause on an issue join- 
ed on one fact alone. 

In England it is held that de injuria may 
be replied in assuinpsft; 2 Bingh. N. C. 579. 

In this eountry it has been held that the 
use of de injmia isTimited to actions of tort; 
Cotön v. Bassett, 2 Pick. (Mass.) 357. But 
in New Jersey it may be used in actions ex 
contractic wherever a special plea in excuse 
of the alleged breach of contract can be 
pleaded, as a general traverse to put in is- 
sue everv material allegation in the plea; 
Ridgefield Park R. Co. v. Pvuckman, 38 N. J. 
L. 98. Whether de injuria can be used in ac- 
tions of replevin seerns, even in England, to 
be a disputed question. The following cases 
decide that it may be so used; 9 Bingh. 756; 
3 B. & Ad. 2; contra , 1 Chit. Pl. 622. 

The improper use of de injuria is held 
to be only a ground of general demurrer; 6 
Dowl. 502; but see 3 M. & W. 230; Coffin v. 
Bassett, 2 Pick. (Mass.) 357. Where it is 
improperly employed, the defect will be cured 
by a verdict; Lytle v. Lee, 5 Johns. (N. Y.) 
112; Hob. 76; 1 T. Raym. 50. See Crogate’s 
Case, 1 Sm. Lead. Cas. 247. 

D E JUDAISMO, STATUTUM. The name 
of a statute passed in the reign of Edward 
I., which enacted severe penalties against the 
Jews. Barringt. Stat. 197. 

D E J U R E. Rightfully ; of right; lawfully ; 
by legal title. Contrasted with de facto 
(which see). 4 Bla. Com. 77. 

Of right: distTnguished from de gratia 
(by favor). By law: distinguished from de 
cequifate (by equity). 

The term is variously applied; as, a king 
or officer de jure y or a wife de jure. 

A government de jure t but not de facto , 
is one deemed lawful, which has been sup- 
planted; a government de jure and also de 
facto is one deemed lawful, which is present 
or established; a government de facto is one 
deemed unlawful, but which is present or 
established. Any established government, be 
it deerned lawful or not, is a government 


de facto . Austin, Jur. sec. vi. 336. See Di 
Facto. 

D E LA PLUS BELLE (Fr. of the fairest). 
A kind of dower; so called because assigned 
from the best part of the husband’s estate. 
It was connected with the military tenures, 
and was abolished, with them, by stat. 12 
Car. II. cap. 24. Littleton § 48; 2 Bla. Com. 
132, 135; Scrib. Dower 18; 1 Washb. R. P. 
149, n. See Dower. In Law French, de la 
pluis beale. 

DE Li BERTATIBUS ALLOCANDIS (Lat 
for allowing liberties). A writ, of various 
forms, to enable a citizen to recover the liber- 
ties to which he was entitled. Fitzh. N. B. 
229; Reg. Orig. 262. 

DE LUNATICO INQUIRENDO (Lat. to in- 
quire as to lunacy). The name of a writ di- 
rected to the sheriff, directing him to inquire 
by good and lawful men whether one therein 
named is a lunatic or not. See Hutchinson 
v. Sandt, 4 Rawle (Pa.) 234, 26 Am. Dec. 
127; Den v. Clark, 10 N. J. L. 217, 18 Am. 
Dec. 417; Hart v. Deamer, 6 Wend. (N. Y.) 
497; In re McAdams, 19 Hun (N. Y.) 292; 
In re Kings County Insane Asylum, 7 Abb. 
N. C. (N. Y.) 425; In re Hill, 31 N. J. Eq. 
203. 

An inquisition in lunacy proceedings must 
show that the imbecility of the mind is such 
as to render the imbecile unfit for the gov- 
ernment of himself and his property; In re 
Lindsley, 44 N. J. Eq. 564, 15 Atl. 1, 6 Am. 
St. Rep. 913. 

The English practice is now regulated by the 
Lunacy Acts (16 & 17 Vict. c. 70, and 25 & 26 Vict. c. 
86), under which the lord chancellor, upon petition 
or information, grants a commissioh in the nature 
of this writ; 2 Steph. Com. 511. In the U. S. the 
practice is similar, and a commlssion of lunacy 
is appointed. See Ray’s Med. Jur. Ins.; Ordron. 
Jud. Asp. Ins. 225 ; In re Staudermann, 3 Abh. N. 
C. (N. Y.) 187. 

DE MANUCAPTIONE (Lat. of mainprize). 
A writ, now obsolete, directed to the sheriff, 
commanding him to take sureties for the 
pris'oner’s appearance,—usually called main- 
pernors—and to set him at large. Fitzh. N. 
B. 250; 1 Hale, Pl. Cr. 141; Coke, Bail & 
Mainp. c. 10; Reg. Orig. 268 b. Aecording to 
its form, it was only available for persons in- 
dicted for larceny before the sheriff by in- 
quest of office. 

D E MEDIETATE LINGU/E. A jury half 
aliens and half natives. See Juby. 

DE MEDIO (Lat. of the mesne). A writ 
in the nature of a writ of right, which lies 
where upon a subinfeudation the mesne (or 
middle) lord suffers his under-tenant or ten- 
ant paravail to be distrained upon by the 
lord paramount for the rent due him from 
the mesne lord.. Booth, Real Act. 136; Fitzh. 
N. B. 135; 3 Bla. Com. 234; Co. Litt. 100 a. 

DE MELIORIBUS DAMNIS (Lat.). Of 
the better damages. When a plaintiff haa 
sued several defendants, and the damages 
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have been assessed severally against each, he 
has the choice of sclecting the best, as he 
caunot recover the wliolc. This is done by 
making an election t/c mciioribus dainnis . 

D E MERCATORIBUS, THE STATUTE. 

The statute of Acton Burnell. See Acton 
Buuxell. 

DE MINIS. Writ of threats. A writ 
which luy whcre a person was threatcned 
with personal violence, or the destruction of 
his propcrty, to compel thc offendcr to keep 
the peace. Beg. Orig. SS b. SD: Fitzh. Nut. 
Brev. 79, G. SO; Black, L. Dict. 

D E MODO DECIMANDI (Lat. of a mau- 
ner of takincr tithes). 

A prescriptive inanner of taking tithes. dif- 
ferent froin the general law of taking tithcs 
in kind. It is usually by a compensation 
eithcr in work or lahor, and is generally call- 
ed a modm; Cro. Eliz. 440; 2 P. Wms. 402; 
2 Russ. & M. 102; 4 Y. & C. 209, 2S3; 2 Bla. 
Com. 29; 3 Steph. Com. 120. 

D E NATURA BREVIUM (Lat.). Concern- 
ing the Nature of Writs. The title of more 
than one text-book of English Mediseval law. 
Maitland, 2 Sel. Essays iu Anglo-Amer. Leg. 
Hist o49. Sce Kegister of Writs. 

D E NON DECIMANDO (Lat. of not tak- 
ing tithes). An exemption by custom from 
paying tithcs is said to be a prescription de 
non decimando. A claim to be entirely dis- 
charged of the payment of tithes, and to pay 
no compensation in lieu of thcm. Cro. Eliz. 
511; 3 Bla. Coru. 31. 

D E N0 V1 OPERIS NUNCIATIONE (Lat.). 
In Civil Law. A form of iujunction or intcr- 
dict which lies in some cases for the party 
aggrieved, where a thing is intendeÜ to he 
done against his right. Thus, where one 
buildeth a house contrary to the usuai and 
received form of building, to the injury of 
his neighbor, there lieth such an injunction, 
which being served, the offender is either to 
desist from his work or to put in sureties 
that he shall pull it down if he do not in a 
short time avow, i. è. show, the lawfuluess 
thereof. Ridley, Civ. & Eccl. Law, pt. 1, c. 
1, S. 

D E NOVO (Lat.). Anew; afresh. When 
a judgment upon an issue in part is reversed 
on error for sorne mistake made by the court 
in tbe course of tbe trial, a vcnire de novo 
is awarded, in order tbat the case may again 
be submitted to a jury. 

D E 0 D 10 ET ATIA (Lat. of hatred and ill 
will). A writ directed to the sheriff, com- 
manding him to inquire whether a person 
charged with murder was committed upon 
just cause of suspicion, or merely propter 
odium et atiam ; and if upon the inquisition 
due cause of suspicion did not appear, then 
there issned another writ for the sheriff to 
admit him to bail. 3 Bla. Com. 12S. “A writ 
for oue who says he is imprisoned on a false 
Bouv.—49 


accusatlon of crime.” Maitland. in 2 Sel. Es- 
says in Anglo-Amer. Leg. Ilist. r»vj. 

This was one of the many safwguards by 
which the English law early endenvored to 
protcct the innocent against the oppn^ssion of 
the powerful through a misuse of its furins. 
The writ was to issue of course to any one, 
without denial, and gratis. Bracton, 1. 3, tr. 
2, ch. S; Magna Carta, c. 20; Stat. Westm. 
2 (13 Edw. I.), c. 29. It has now pas«*d out 
of use. 3 Bla. Com. 129. It was superseded 
by habcas corpus. See Assize; ITaulas Con- 
pus. 

D E PARCO FRACTO (Lat. of pound- 
l)rcacli). A writ wbich lny where cattle 
taken in distress were rescued by their owner 
after being actually impounded. Fitzli. X. B. 
100; 3 Bla. Com. 14G; Beg. Orig. 110 ö; Co. 
Litt. 47 b. 

D E PARTITIONE FACIENDA (Lat. for 
making partition). The ancient writ for the 
partition of lands hcld by tenants in coin- 
mon. 

D E PERAMBULATONE FACIENDA (Lat. 
for making a perambulation). A writ which 
lay where there was a dispute as to the 
boundaries of two adjacent lordsliips or 
towns, directed to the sheriff, coinmanding 
him to take with him twelve discreet and 
lawful knights of his county and make the 
perambulation and set the bounds and liinits 
in certainty. Fitzh. X. B. 309, D. A similar 
provision existed in regard to town-lines in 
Connecticut, Maine, Massachusetts. and Xew 
liampshire, by statute. Sec PERAMnuLATioN. 

D E PLEGIIS ACQUIETANDIS (Lat. for 
clearing pledges). A writ which lay where 
one had become surety for anotlier to pay a 
sum of money at a specified day. and the 
principal failed to pay it If the surety was 
obliged to pay, he was entitled to tliis writ 
against his principal. Fitzh. X. B. 37 C ; 3 
Keeve, Ilist Eng. Law 05. 

D E PR/EROGATIVA REGIS (Lat. of the 
king’s prerogative). The statute 17 Edw. I. 
st. 1, c. 9, dcfining the prerogatives of the 
crown on ccrtain subjects, but especially di- 
recting that the king shall have ward of the 
lands of idiots, taking the profits without 
waste and finding thern neeessaries. 2 Steph. 
Com. 509. 

D E PR0CEDEND0 AD JUDICIUM. A 

writ proceeding out of chancery and order- 
ing the judges of any court to proceed to 
judgment. 3 Bla. Com. 109. 

D E PROPRIETATE PROBANDA (Lat 
for proving property). A writ wliich issues 
in a case of replevin, when the defeudant 
claims property in the chattels replevied and 
the sheriff rnakes a return accordingly. The 
writ dirccts the sheriff to summon an inquest 
to determine on the validity of tbe claim ; 
and, if they fiud for the defendant, the sher- 
iff inerely rcturns their findiirg. The plain- 
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tiff is uot coucluded by sucb finding; be inay 
come into the court and traverse it. Hainm. 
N. P. 450. 

This writ has been superseded in England 
by the “summons to interpleadin Penn- 
sjlvania and Delaware the “claim property 
bond” is a convenient substitute for the old 
practice, aud similar to this is the practice 
under the New York Code. Morr. Repl. 304. 

It was pointed out in Weaver v. Lawrence, 

1 Dall. (U. S.) 156, 1 L. Ed. 79, that in Eng- 
land there were two kinds of replevin—when 
the writ issued out of chancery, and under 
the statute of Marlbridge, which enabled the 
sheriff to replevin without a writ; in the 
latter case the writ de proprictatc probanda 
issued at once on clairn of property being 
presented and was tried by inquest; if the 
finding was for defendant, the sheriff forbore. 

In replevin at common law the writ de 
proprictate probanda did not issue until aft- 
er return on a plurics writ of replevin and 
the finding on it for defendant, beiug only an 
inquest of oifice, did not prevent a new re- 
plevin. 

DE QUOTA LITIS (Lat.). In Civil Law. 

A contract by which one who has a claim 
difficult to recover agrees with another to 
give a part, for the purpose of obtaining his 
services to recover the rest. 1 Duval, n. 201. 
See Champerty. 

D E RATIONABILI PARTE BONORUM 

(Lat. of a reasouable part of the goods). A 
writ, long since obsolete, to enable the widow 
and childreu of a decedent to recover their 
proper shares of his personal estate. 2 Bla. 
Com. 492. The writ is said to be founded on 
the customs of the counties, and not on the 
common-law allowance. Fitzh. N. B. 122, L. 
See Custom of London. 

D E RATIONABILIBUS DIVISIS (Lat for 
reasonable boundaries). A writ which lies to 
determine the boundaries between the lands 
of two proprietors which lie in different 
towns. The writ is to be brought by one 
against the other. Fitzh. N. B. 128, M; 3 
Reeve, Hist. Eng. Law 4S. 

DE RECTO D E ADVOCATIONE (Lat. of 

right of advowson; called, also, le droit de 
advocationc ). A writ which lay to restore 
the right of presentation to a benefice, for 
him who had an advowson, to himself and 
heirs in fee simple, if he was disturbed in 
the presentation. Year B. 39 Hen. VI. 20 a; 
Fitzh. N. B. 30, D. 

DE R EPARATI 0 N E FACIENDA (Lat.). 
The name of a wrlt which lies by one ten- 
ant in common against the other, to cause 
him to aid in repairing the eomrnon prop- 
erty. 8 B. & C. 269. 

D E RETORNO HABENDO (Lat.), The 
name of a writ issued after a judgment has 
been given in replevin that the defendant 
should have a, return of the goods replevied. 

The judgment for defendant at common 


law is pro retorno liabendo. Plaintiff’s 
plcdges are also so called. See Morr. Repl.; 
Replevin. 

DE SALVA GUARDIA (Lat. of safeguard). 
A writ to protect the persons of strangers 
seeking their rights in English courts. Reg. 
Orig. 26. 

D E SCUTAGIO HABENDO (Lat. of hav- 
ing scutage). A writ which lay in case a 
man held lands of the king by knight’s serv- 
ice, to wliich homage, fealty, and escuage 
were appendant, to recover the services or 
fee due in case the knight failed to accom- 
pany the king to the war. It lay also l’or 
the tenant in capite, wlio had paid his fee, 
against his tenauts. Fitzh. N. B. 83, C. 

D E SECTA A D MOLENDINUM (Lat. of 
suit to a mill). A writ which lieth to com- 
pel one to continue his custom of grinding 
at a mill. 3 Bla. Com. 235; Fitzh. N. B. 122, 
M; 2 Reeve, Hist. Eng. Law 55. 

D E SON TORT (Fr.). Of his own wrong. 
This term is usually applied to a person who, 
having no right to meddle with the affairs 
or estate of a deceased person, yet under- 
takes to do so, by acting as executor of the 
deceased. See Executors and Administra- 

TORS. 

DE SON TORT DEMESNE (Fr.). Of his 

own wrong. See De Injuria. 

D E SUPERONERATIONE PASTUR/E 

(Lat. of surcharge of pasture). A writ lying 
where one who had been previously implead- 
ed in the county court was again impleaded 
in the same court for surcharging common 
of pasture, and the cause was removed to 
Westminster Ilall. Reg. Jur. 36 &. 

D E TALLAGIO NON CONCEDENDO 
(Lat. of not allowing talliage). The name 
given to the statutes 25 and 34 Edw. I., re- 
stricting the power of the king to grant talli- 
age. Co. 2d Inst. 532; 2 Reeve, Ilist. Eng. 
Law 104. See Talliage. 

DE UNA PARTE (Lat.). A deed de una 
parte is one where only one party grants, 
gives, or binds himself to do a thing to an- 
otlier. It differs from a deed inter partes 
( q . t>.). See Deed Poll. 

D E UXORE RAPTA ET ABDUCTA (Lat 

of a wife ravished and carried away). A 
kind of writ of trespass. Fitzh. N. B. 89, O; 
3 Bla. Com. 139. 

D E VENTRE INSPICIENDO (Lat. of in- 
specting the womb). A writ *to inspect the 
body where a woman feigns to be pregnant, 
to see \vhether she is with child. It lies for 
the heir presumptive to examine a widow 
suspeeted to be feigning pregnancy in order 
to enable a supposititious heir to obtain the 
estate. 1 Bla. Com. 456 ; 2 Steph. Com. 2S7; 
Cro. Eliz. 556; Cro. Jac. 685; 2 P. Wms. 693; 
21 Viner, Abr. 547. There was a like proce- 
dure in Rome in cases of divoree; Voet. Com. 
25, 42, 
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A jury ot 12 matrons was impanellod to 
decide whether she was quick with child ; if 
so found, seutence was suspended; Archb. 
Cr. Pr. 23d ed. 229. 

It lay also where a woman sentenced to 
death pleaded pregnancy; 1 l>la. Com. 393. 
This writ has been recognized in Ainerica; 

2 Chandl. Am. Cr. Tr. 3S1. 

DE VICINETO (Lat. from the neifdibor- 
hood). The sheriff was anciently directcd 
in some cascs to summon a jury de i ncineto; 

3 Bla. Com. 3CO. 

D E WARRANTIA CHART/E (Lat of war- 
ranty of charter). Tliis writ Iieth properly 
where a man doth enfeol'f another by decd 
and biudeth himself and heirs to warranty. 
Now, if the defendant be impleaded iu an 
assize, or in a writ of cntry in the nature 
of an assize, iu which actions he cannot 
vouch, then he shall have the writ against 
the fcoffor or his heirs who made such war- 
ranty; Fitzh. N. B. 134, D; Cowell; Termes 
de la Lcy; 3 Beeve, Ilist. Eng. Law öo. 
Abolished by 3 & 4 Will. IV. c. 27. 

D E WARRANTIA DIEI. A writ which 
lay for a party in the service of the king 
who was required to appear in person on a 
eertaiu day, commanding the justices not 
to record his default, tlie king certifyiug to 
the fact of such service. Fitzh. X. B. 3G. 

DEACON. The lowcst degree of holy or- 
ders iu the Church of Englaud. 2 Steph. 
Com. GGO. 

DEAD BODY. A corpse. 

There is no right of property, in tlie or- 
dinary scnse of the word, in a dead human 
body; Co. Inst. 202; 4 Bla. Com. 235; Mcagh- 
er v. Driscoll, 99 Mass. 281, 9G Am. Dòe. 
759; Pierce v. Proprietors of Swan Point 
Cemetêry, 10 R, I. 227, 14 Am. Rep. CG7; 3 
Edw. Ch. 155; 5 W. R. 318; 2 Wms. on Ex., 
7th Am. ed. 1G5 n.; but there are rights at- 
tached to it which the law will protect; 10 
Cent. L. J. 304; and for the liealth and pro- 
tection of society, it is a rule of the common 
law, and this has been conürmed hy statutes 
in civilized states aiul countries. tliat public 
duties arc imposed upou public othcers, and 
private duties upon the husband or vvife and 
tbe next of kin of tlie deceased, to protcct 
tbe body froin violation aml see that it is 
properly interred, and to protect it after it is 
interred; 1 Witthaus & Becker’s Med. Jur. 
297. 

It has been suggested that the right of 
the living in tlieir dead might be classitied 
vvith those right^ which arise out of tne 
family relation; 5 Harv. L. Rev. 2S5; 13 id. 
63; Larson v. Chase, 47 Minn. 307, 50 N. W. 
23S, 14 L. R. A. S5, 2S Ain. St. Rep. 370. 
In Pierce v. Proprietors of Swan Point Cem- 
etery, 10 R. I. 227, 14 Am. Iiep. G67, it is 
said tbere is a quasi property right. The 
clear legal right of excmption from wroug- 
ful acts is in itself the property. An in- 


jury to such riglit liecd not include an injury 
to physical property, or to persoii or to 
character, but is of itself sullicicut to sup- 
port an action; Koerber v. Patck, 123 Wis. 
453, 102 N. W. 40, GS L. R. A. 95G. Execu- 
tors have a right to possession of it and it 
is their duty to hury ic; 2 Wms. ou Ex. 7th 
Am. cd. 165; Ilapgood v. Ilougliton, 10 Pick. 
(Mass.) 354; Wynkoop v. Wvnkoop, 42 ta. 
293, 82 Am. Dcc. 50G; but tliis case is re- 
ferred to in a subsequent one in tbe sauie 
court as not decidiug what is stated in the 
syllabus, wliich is cbaractcrized as ‘*much 
too broad and as an improvident generaliza- 
tion”; Pcttigrew v. Pettigrcw, 207 Pa. 313, 

50 Atl. 878, G4 L. R. A. 179, 99 Am. St. Rcp. 
795. 

The right of the widow to control the 
place of burial is also sustained iu otber 
cases; O’Duniiell v. Slack, 123 Cal. 2S5, 55 
Pac. 90G, 43 L. R. A. 38S ; Bucbanan v. Bu- 
cbanan, 28 Misc. Rep. 2G1, 59 N. Y. Supp. 
810, vvhich, while recognizing the right of 
tlie widow, hcld that she could not maintain 
replevin for the body against one who liad 
caused it to be proporly buried ; and wlicre 
tbe decedent did not in liis Iifctime live witli 
'liis wife and there was no executor or ad- 
ministrator, the sister was held entitlcd to 
control the burial. It was also hcld iu 
Louisville & N. R. Co. v. Wilson, 123 Ga. G2, 

51 S. E. 24, 3 Ann. Cas. 12S. tliat the widow 
has an interext iu the unburied body of her 
deceascd husband wbich the courts will rec- 
ognize. The right to make testamentary di- 
rection conccrning the disposal of the hody 
has been conferred by statnte in several 
states; c. g. New York, Maine, Oklahoma, 
and Minnesota. The question of the riglit of 
dispoxal of the body is ably discusscd by 
Mr. R. S. Guerusey in 10 Ccnt. L. J. 303, 
325, and he eoucludes upon the authorities 
tliat in the abseuce of testamentary disposi- 
tion the riglit and duty of burial devolves 
upon relatives “as follow’s: 1. Husband or 
wife. 2. Children. 3. If none — (1) Fatlier. 
(2) Motlier. 4. Brothers and sisters. 5. Next 
of kin according to the coursc of the com- 
mon law, accordiug to the law of descent of 
personal property;” id. 327. Probably the 
rule may be fairly stated tliat there beiug 
no liusband or wife of tbe deceased, the 
nearest of kin in order of right to adminis- 
tration is charged vvith the duty of burial. 
And to tbe same effect it is said: First, the 
paramount rigbt is in the surviving liusband 
or widow, aiid if tbe partics wore liviug in 
tbe liormal relations of marriage. it will re- 
quire a very stroug ease to justify a court 
iu iutcrfering with the w'ishes of the surviv- 
or. Sccondly, if thcre is no surviving hus- 
band or wife, the rigbt is iu tbe next of kiu 
In tbe order of their relation to the decedent, 
as, children of a proper age, pareuts, broth- 
ers and sisters, or more dixtaut kin, modi- 
lied, it may be, by circumstances of special 
intimacy or association w T itb the decedent 
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Thirdly, how far the hesires of the decedent 
should prevail against those of a surviving 
kusband or wife is an open question, but as 
against remoter connections, such wishes, es- 
pecially if strongly and recently expressed, 
should usually prevail. Fourthly, with re- 
gard to a re-interment in a different place, 
the same rules shouid apply, but with a pre- 
sumption against removal growing stronger 
with the remoteness of connection with the 
decedent aud reserving always the right of 
the court to require reasonable cause to be 
shown for it; Pettigrew v. Pettigrew, 207 
Pa. 313, 5G Atl. S7S, G4 L. R. A. 179, 99 Am. 
St. Kep. 795. 

Where a deceased person had not lived 
with his wife and tliere was no executor or 
administrator, his sister was permitted to. 
control his burial; Kitchen v. Wilkinson, 2G 
Pa. Super. Ct 75. 

The leaving unburied the corpse of a per- 
son for whom the defendant is bound to pro- 
vide Christian burial, as a wife or child, is 
an indictable misdemeanor, if he is shown 
to have been of ability to provide such 
burial; 2 Den. C. C. 325; or preventing a 
dead body from being buried; 2 Term 734; 
4 East 4G0; 1 Russ. Cr. 415, n.; or interring 
one found in a river witkout first sending 
for the coroner; 1 Ld. Ken. 250; or to cast 
one into a river; Kanavan’s Case, 1 Greenl. 
(iie.) 226. And every householder in whose 
house a dead body lies is bound by the com- 
mon law, if he has the means to do so, to 
inter the body decently; and this principle 
applies where a person dies in the kouse of 
a parish or a union; 12 A. & E. 773. The 
expense for such burial may be paid out 
of the effects of deceased; 3 Camp. 298. 

It is the duty of the coroner after death 
by violence to cause an autopsy to be made; 
the surgeon who makes it can recover from 
the county for his labor; Allegheny County 
v. Shaw, 34 Pa. 301; Board of Com'rs of 
Bartkolomew County v. Jameson, SG Ind. 
154. If the work be done with ordinary 
care, he is not liable to the family for a 
mutilation of the body, even tkougk acting 
without their consent; Young v. College of 
Physicians & Surgeons, S1 Md. 35S, 32 Atl. 
177, 31 L. R. A. 540; and though he removes 
and keeps in his possession by direction of 
the coroner, portions of tlie body; Palmer 

V. Broder, 7S Wis. 4S3, 47 ls T . W. 744. Where 
a rule of a board of health requires a cer- 
tificate as to the cause of death before is- 
suing a burial permit, an attending physi- 
cian is not liable for perforining an autopsy 
without the family’s consent; Meyers v. 
Clarke, 122 Ky. SG6, 90 S. W. 1049, 93 S. 

W. 43, 5 L. K, A. (N. S.) 727; so where a 
mere incision was made to ascertain the 
cause of death, as authorized by the board 
of kealth and a city ordinance; Rushing v. 
Medical College, 4 Ga. App. 823, 62 S. E. 5G3. 

The purckaser of laud upon which is lo- 
cated a burial ground may be ehjoined from 


removing bodies therefrom against the wisb- 
es of the relatives or next of kin of the de- 
ceased. Every interment is a concession 
of the privilege which cannot afterward be 
repudiated, and the purchaser’s title to the 
ground is fettered with the right of burial; 
First Presbyterian Church v. Cliurcli, 2 
Brewster (Pa.) 372. But the right of mu- 
nicipal or state authorities, with the consent 
of the owner of the burial lot or in tke ex- 
ecution of eminent domain, to remove dead 
bodies from cemeteries is well settled; Craig 
v. Church, SS Pa. 42, 32 Am. Rep. 417; Ham- 
ilton v. City of New Albauy, 30 Ind. 482; 
Page v. Symonds, 63 N. H. 17, 5G Am. Rep. 
4S1. 

Tke law of Indiana (2 R. S. p. 473) pro- 
hibits the removal of a dead body witkout 
the consent of a near relative or of the de- 
ceased in his lifetime. It is held there that 
the bodies of the dead belong to the surviv- 
ing relations in the order of inheritance, as 
property; Bogert v. Indianapolis, 13 Ind. 
134. The laws of Louisiana, California, Con- 
necticut, Vermont, and Ohio, recognize the 
interest of the relatives of a deceased person 
in liis body. 

In 4 Bradf. Sur. (N. Y.) 502, a learned re- 
port by S. B. Ruggles lays down these cou- 
clusions, substantially: 

1. Neitker a corpse nor its burial is sub- 
ject to ecclesiastical cognizance. 

2. The right to bury a corpse and pre- 
serve it is a legal right. 

3. Such right, in the absence of testamen- 
tary disposition, is in the next of kin (so in 
Bogert v. Indianapolis, 13 Ind. 138). 

4. The right to protect the corpse includes 
the right to preserve it by burial, to select 
the place of sepulture, and to change it at 
pleasure. 

5. If the burial-place be taken for publie 
use, the next of kin must be indemnified for 
removal and reinterring, etc. Approved by 
the Sup. Ct. N. Y. (1S5G). 

The exhumation of the body of the deceas- 
ed skould be ordercd, if at all, only on a 
strong showing tliat, witkout its examina- 
tion, a fraud is likely to be accomplished, as 
wkere an insurance company has exkausted 
every other legal means of exposing a fraud; 
Grangers’ Life Ins. Co. v. Brown, 57 Miss. 
308, 34 Am. Rep. 446. But the right of in- 
terment and the right to disinter are subor- 
dinate to public health, and disinterment 
may be compelled by public authorities 
whenever conditions become such as that the 
public health is threatcned; or where an 
examination may disclose facts which prove 
an accused person innocent of a crime; Gray 
v. State, 55 Tex. Cr. R. 90, 114 S. W. 635, 22 
L. R. A. (N. S.) 513. 

In a murder trial, the court may, at the 
prisoner's instance, order an exhumation 
and autopsy, if in the interest of justice; 
Gray v. State, 55 Tex. Cr. R. 90, 114 S. W. 
635, 22 L. R. A. (N. S.) 513; suck order was 
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refused in Moss v. State, 152 Ala. 30, 44 
South. 508, beeause it appeared that two 
reputable physieiaus, available at the trlal, 
had examined thc body before burial. There 
is said to be no law requiring a court, at 
the prisoner’s request, but at the expense 
of the state, to order exhumatiou; Salisbury 
v. Com!, 79 Ky. 425. In Coin. v. Grether, 
204 Pa. 203, 53 Atl. 753, the eourt refused 
to set aside a eonviction of murder in the 
first degrec l>ecause the distriet attorney and 
not the cbroner had caused the body to be 
exhumed. ln an insurance case, exhuraa- 
tion was ordered to obtain evideuce bearing 
ou the question of suicidc; the marshal was 
directed to exhume the body aud the court 
appointed a ]jathologist and a ehemist to 
make the examination; it was held also that 
sueh order could only be made in a case 
where the widow was a party; Mutual Life 
Ins. Co. of New York v. Griesa, 15G Fed. 
398. The right to make the order in an in- 
suranee case was reeognized in People v. 
Fitzgerald, 105 N. Y. 146, 11 N. E. 37S, 59 
Am. Bep. 4S3; Grangers’ Ins. Co. v. Browu, 
57 Miss. 30S, 34 Am. Rep. 44G; but in the 
latter case the order was refused ou the 
ground of delay; see Gray v. State, 55 Tex. 
Cr. R. 90, 114 S. W. G35, 22 L. R. A. (N. S.) 
513. 

To disinter a dead body, without lawful 
authority, cven for the purpose of dissec- 
tion, is a misdcmeanor, for which the of- 
fender may be indicted at eommon law; 
1 D. & R. 13; State v. McClure, 1 Blackf. 
(Ind.) 32S; Com. v. Slack, 19 Pick. (Mass.) 
304 ; Kanavau’s Case, 1 Greenl. (Me.) 22G. 
This offence is punished by statute in most 
of the states; see 1 Russ. 414, n. A; as is 
its unauthorized sale for gain and profit; 
Thompson v. State, 105 Tenn. 177, 5$ S. W. 
213, 51 L. R. A. SS3, S0 Am. St. Rep. S75. 
To seize a dead body on pretence of arrest- 
ing for debt is contra bonos mores; 4 East 
460. There can be no larceny of a dead 
body ; 2 East, Pl. Cr. 652; 12 Co. 10G; but 
may be of the clothes or shroud upon it; 
Wonson v. Sayward, 13 Pick. (Mass.) 402, 
23 Am. Dec. G91; 12 Co. 113; Co. 3d Inst. 
110; Kanavan’s Case, 1 Greenl. (]\Ie.) 22G; 
State v. Doepke, 6S Mo. 20S, 30 Am. Rep. 7S5. 

After the right of burial has once beeu 
exercised by the pcrson charged with the 
duty of burial, or wliere such person has 
consented to the burial by another person, 
no right to the eorpse remains except to 
protect it from unlawful interference; I'etcrs 
v. Peters, 43 N. J. Eq. 140, 10 Atl. 742; Low- 
rie v. Plitt, 11 Phila. (Pa.) 303; 10 B. & S. 
20S. But see Weld v. Walker, 130 Mass. 
422, 39 Am. Rep. 4G5. It has been held 
that it then l>ecomes a part of the ground to 
which it has been committcd; Meagher v. 
Driscoll, 99 iMass. 2S1, 9G Am. Dec. 759; 
Wilson v. Read, 74 N. H. 322, GS Atl. 37, 1G 
L. R. A. (N. S.) 332, 124 Am. St. Rep. 973; 
contra , Cohen v. Congregation Shearith Is- 


rael in City of New York, S5 App. Div. 65, 
82 N. Y. Supp. 91S. ln England, where a 
son had removed, without leave, tlie body 
of his mother from the burial-ground of a 
congregation of Protestant dissenters, to 
bury it in church ground, it was held that 
he was guilty of a misdemeanor at c«unmon 
law, and that it was no defeuce that his 
motives were pious and laudable; 1 Dearsl. 
& B. 1C0, 7 Cox C. C. 214. 

A widow who allows her husband to be 
buried in a certain place may not disturb 
his remains; her right to tlie body of her 
deceascd husbaud beiug terminated by tlie 
burial, and any further disjiosition of sueli 
body belongiug thereafter exclusively to his 
next of kin; Wynkoop v. Wynkoop, 42 Pa. 
293, 82 Am. Dcc. 50G; but see a criticism of 
that case supra. Where one in accord- 
anee with his own wishes was buried in his 
own lot by liis widow, and sbe removed his 
remains, she was ordered, in equity to re- 
storc them; Pierce v. Proprietors of Swan 
Point Cemetery, 10 R. I. 227, 14 Am. Rep. 
G72, and notc. A son is not allowed to re- 
move his father’s remains against his moth- 
er’s wishes; Johnston v. Marinus, 1S Abb. 
N. C. (N. Y.) 7S. After interment, the con- 
trol over a dead body is in the next of kin 
living. But if they differ about its disposal. 
equity will not help its removal. Where a 
corpse has been properly buried, it is doubt- 
ful if even the next of kiu eau remove it; 
Lowry v. Plitt, 1G Am. L. Reg. 155, aud note. 
Where a wife allowed her husbaud’s re- 
mains to be placed temporarily iu a vault in 
New York, and his father removed them to 
his own vault, held, that, in tlie absence of 
a request by thc deceased husband iu his 
lifetime, the widow might control tbe place 
of burial, but that she could not, uuder the 
circumstances, disturb their repose and take 
them to Kentucky; Southworth v. South- 
worth, in the New York Supreme Court, 
1SS1, not reported, referred to in an article 
in 17 Can. L. J. 1S4. The liusband liaving iu 
a time of great distress of mind al'ter bis 
wife’s death consented to her burial lu a lot 
of the husbands of two of lier sisters, aud 
souglit to remove her body to the lot owned 
by himself and his co-heirs, the defendants. 
being the lot owners, refused permission, and 
on applicatiou for injunction to restrain 
their interference, it was held that he had 
never consented to her burial in the lot as 
a final restiug place, and that the defend- 
ants might be required by a court of chau- 
cery to permit the removal. Chief Justice 
Gray said: Neither the husband nor the 
next of kin. have, strictly s]ieaking. any 
right of propcrty in a dcad body; but con- 
troversies between theni as to tlie place of 
its burial are, in this country where there 
are no ecclesiastical courts, within the juris- 
dietion of a court of equity; \Veld v. Walker, 
130 Alass. 423, 33*Am ; Rep. 4G5; Meagher 
v. Driscoll, 99 Mass. 2S1, 9G Am. Dec. 75D; 
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2 Bla. Com. 429; Snyder y. Snyder, 60 Ho\v. 
Pr. (N. Y.) 368. 

Where a widow ordered a funeral of her 
husband, it was held that slie was liable 
for the expense, although she was an infant 
at the time, the court liolding that the ex- 
penses fell under the head of necessaries, 
for which infants’ estates are liable; 13 M. 
& W. 252. 

See Bingh. Christ. Antiq. ; Tyler, Am. Eccl. 
Law; Burton, The Burial Question; Cooley, 
Torts 2S0; The Law of Burials, Anon.; 1 
Witthaus & Becker, Med. Jur. 297; note in 
Johnston v. Marinus, 1S Abb. N. C. (N. Y,) 
75, containing a list of law literature on 
this and kindred topics; notes to Moak’s 
Eng. Rep. 656; Cemetery; Cremation; 
Measxire of Damages ; Funeral Expenses. 

DEAD-BORN. A dead-born child is to be 
considered as if it had never been conceived 
or born ; in other words, it is presumed it 
never had life, it being a maxim of the com- 
mon law that mortmis exitus non cst exitus 
(a dead birth is no birth). Co. Litt. 29 ö. 
See Marsellis v. Thalhimer, 2 Paige, *Cb. 
(N. Y.) 35, 21 Am. Dec. 66; 4 Ves. 334. 

This is also the doctrine of the civil law, 
Dig. 50. 16. 129. Von. nasci , et natum mori, 
paria sunt (not to be born, and to be born 
dead, are equivalent). La. Civ. Code, art. 
28; Domat, liv. prêl. t. 2, s. 1, nn. 4, 6. 

DEAD FREIGHT. The amount paid by a 
charterer for that part of the vessel's ca- 
pacity which he does not occupy although 
he has contracted for it. 

When the charterer of a vessel has ship- 
ped part of the goods on board, and is not 
ready to ship the remainder, the master, un- 
less restrained by his special contract, may 
take other goods on board, and the amount 
which is not supplied, required to complete 
the cargo, is considered dcad freight. The 
dead freight is to be calculated according to 
the actual capacity of the vessel. 3 Chit. 
Com. Law 399; 2 Stark. 450; McCnll. Com. 
Dic. See L. R. 6 Q. B. 528. See Freight. 

DEAD LETTER. Acts that have become 
obsolete by long disuse are often so called. 

See Obsolete. 

DEAD LETTERS. Letters transmitted 
through the mails according to direction, and 
remaining fòr a specified time uncalled for 
by the persons addressed, are called dead 
letters. 

DEAD MAN’S PART. That portion of the 
personal estate of a person deceased which 
by the custom of London became the ad- 
ministrator’s. 

If the decedent left wife and children, this 
was one-third of the residue after deducting 
the widow’s chamber; if oniy a widow, or 
only children, it was one-half; 1 P. Wms. 
341; Salk. 246; if neither widow nor chil- 
dren, it was the whole; 2 Show. 175. This 
provision was repealed by the statute 1 Jac. 


II, c. 17, and the same made subject to the 
statute of distributions. 2 Bla. Com. 518. 
See Customs of London ; Legitime. 

DEAD’S PART. In Scotch Law. The part 
remaiuing over beyond the shares secured to 
the widow and children by law. Of this the 
lestator had the unqualitied disposal. Stair, 
Inst. lib. iii. tit. 4, § 24; Bell Dict.; Pater- 
son, Comp. §§ 674, 84S, 902. It obtained in 
the province of York till 1692. See Legitime. 

D EAD-PLED G E. A mortgage; mortuum 
vadium. , 

DEADLY WEAPON. See Dangerous 
Weapon; Arms. 

DEAF AND DUMB. A person deaf and 
dumb is doli capax; but with such persons 
who have not been educated, and who can- 
not communicate their ideas in writing, a 
difficulty sometimes ailses on the trial. 

A case occurred of a woman deaf and 
dumb who was charged with a crirne. She 
was brought to the bar, and the indictment 
was then read to her; and the question, in 
the usual form, was put, Guilty or notguilty? 
The counsel for the prisoner then rose, and 
stated that he could not allow his client to 
plead to the indictment until it was explain- 
ed to her that she was at liberty to plead 
guilty or not guilty. This was attempted 
to be done, but was found impossible, and 
she was discharged from the bar simplicitcr. 
Case of Jean Campbell, 1 Wh. & St. Med. 
Jur. § 46S. When the party indicted Is deaf 
and dumb, he may, if he understands the 
use of signs, be arraigned and the meaning 
of the clerk who addresses him conveyed to 
him by signs, and his signs in reply explained 
to the court, so as to justify his trial and 
the intiiction of punishment; Com. v. Hill, 14 
Mass. 207; 1 Leach 102; 1 Chit. Cr. L. 417. 
See State v. Harris, 53 N. C. 136, 78 Am. 
Dec. 272. It was formerly said that persons 
deaf and dumb were presumably idiots; 1 
Hale, P. C. 34; but that doctrine was formu- 
lated at a period when the subject of the 
education of such unfortunate persons had 
received little or no attention. One deaf 
and dumb is not consequently insane, nor is 
he presumed to be an idiot; Alexier v. Matz- 
ke, 151 Mich. 36, 115 N. W. 251, 123 Am. St. 
Rep. 255, 14 Ann. Cas. 52; and his capacity 
appearing, he may be tried; 1 Bish. Cr. L. § 
395; the ordinary presumption of sound mind 
and criminal responsibility, as was said by 
Gilpin, C. J., in a case of homicide by a 
person so afflicted, “does not apply to a deaf 
and dumb person when charged with the 
commission of a crime. On the contrary, the 
legal presumption is then directly reversed; 
for in such case it is incumbent upon the 
prusecution to prove to the satisfaction of 
the jury that the accused had capacity and 
reason sufficient to enable him to distinguish 
between right and wrong as to the act at 
the time when it was eommitted by him, 
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and bad a knowledge and consciousness tliat 
the act he was doing was wrong and crim- 
inal and would subject blm to punishment; 
1 Houst. Cr. Itep. 2ül. In tliat case the 
prisoner was aequitted “under circumstances 
wherein plainly they would not have doue it 
if he liad been endowed • with hearing and 
speech;” 1 Bish. Cr. L. § ol)5. 

A person deaf aud dumU may be examined 
as a wituess, provided he can be sworn; 
that is, if he is capnble of uuderstandiug 
the terms of the oath, and assents to it, and 
if, after he is sworn, he cau convey his ideas, 
with or without nu interpreter, to the court 
and jury; Phill. Ev. 14. If he is able to com- 
municate his ideas perfectly by writing, lie 
will be required to adopt tliat as the more 
satisfactory method; but, if his knowledge 
of that method is imperfect, he will be por- 
mitted to testify by means of signs; 1 Greeul. 
Ev. § 3C6; Tayl. Ev. 1170. 

Sucli person may execute a deed; 1 II. L. 
Cas. 724; Barnett v. Barnett, 54 N. C. 221; 
but it is said in an old case that he is prima 
facie unable to make a contract or deed; 
Brown v. Brown, 3 Conn. 200, S Am. Dec. 
187; in Culley v. Jones, 104 Ind. 10S, 73 N. 
E. 94, the question of capacity was left to 
the jury. See a note in 14 Ann. Cas. 52. 

Where a defeudant is deaf and dumb and 
cannot hear the testimony of the witnesses 
of the state, the prcsiding judge should per- 
mit some reasonable mode of having tlieir 
evidence communicated to him ; Kalph v. 
State, 124 Ga. Sl, 52 S. E. 208, 2 L. K. A. 
(N. S.) 500; where it was said that in such 
case opportunity sbould be given for the 
communieation to the defendaut of the tes- 
timony, but the exact method of doing it 
must be left to the discretion of the court. 

A deaf persou was convicted of murder. 
Ileld due process of law; Felts v. Murphy, 
201 U. S. 123, 26 Sup. Ct. 366, 50 L. Ed. 689. 

DEAF, DUIMB, AND BLIND. See Idiot. 

DEAFFOREST, DISAFF0REST. In Old 
English Law. To discharge from being for- 
est. To free from forest laws. 

DEALER. A dealer in the popular, and 
therefore in the statutory sense of the word, 
is not oue who buys to keep, or makes to 
sell, but one wlio buys to sell agaiu. Norris 
v. Com., 27 Pa. 494; Com. v. Campbell, 33 
Pa. 3So. 

DEAN. An ccclesiastical officer, who de- 
rives his name from the fact that lip presides 
over ten canons, or prebe'ndaries, at least. 
Ile is addressod as Very Kevereud. 

There are several kinds of deans, namely: 
deaus of chapters ; deans of peculiars; rural 
deaus; deans in the colleges; honorary deaus; 
deans of provinces. 

DEAN AND CHAPTER. In Ecclesiastical 
Law. The council of a bisliop, to assist him 
with their adviee in tlie religious aud also 
in the temporal affairs of the see. 3 Co. 75; 


1 Bla. Com. 382; Co. Litt. 103, 300; Termcs 
de la Ley\ 2 Burn, Eecl. Law 120. 

DEAN 0 F THE ARCHES. The presidiug 
judge of the court of the arehes. He was 
also au assistant judge in the court of ad 
miralty. 1 Kent 371; 3 Steph. Com. 727. 
See Doctors Commons; Counr of the 
Arciies. 

DEATH. The cessatiou of life. The ceas- 
ing to exist. 

Civil dcath is the state of a persou who, 
though possessing uatural life, lias lost all 
his civil rights, and as to them, is considered 
as dead. 

A pcrson convicted and attainted of fclony and 
sentenced to the state prison for life is, in the state 
of New York, in consequence of the act of L'3th of 
March, 1790, and by virtue of the conviction and 
sentence of imprisonment for life, to be considered 
as civiily dead ; Platner v. Sherwood, C Johns. Ch. 
(N\ Y.) 11S; Troup v. Wood, 4 Johns. Ch. (N. Y.) 
22S, 2C0. And a similar doctrine ancieutly prcvailed 
in other cases at common law in England. See Co. 
Litt. 133; 1 Sharsw. Bla. Com. 132, n. 

Natural dcath is the cessation of life. 

It is also used to deuote a death which occurs by 
the unassisted operation of naiural cau. es, as dis- 
tinguished from a violcnt death, or one eaused or 
accelerated by the interference of human agency. 

In Medical Jurisprudence. The cause, phe- 
nomena, and evideuce of vlolent death are 
of importauce. 

An ingenious theory as to the cause of deatb has 
been brought forward by Philip, in his work on 
Sleep and Death, in which he claims that to the 
highest form of life three orders of fuuctions are 
necessary,—vlz.: ihe muscular, nervous, and sen- 
sorial; that of these the two former are independ- 
ent of the latter, and coutinue in aetion for a while 
after its cessation ; that they might thus coutinue 
always, but for the fact that they are dependent on 
the proccss of respiration ; that this process is a 
voluntary act, depending upon the wiil, and that 
fhis latter is embraced in the sensoriai function. In 
this view, death is the suspenslon or removal of the 
sensorial function, and that leads to the suspeusion 
of the otliers through the cessation of respiration. 
Phiiip, Sleep & D. ; Dean, Med. Jur. 413 et scq. 

Its plienomcna, or signs and indications. 
Real is distinguishable from apparent death 
by the absence of the heart-beats and res- 
piration. These conditions are, however, 
not ahvays easy to determine positively 
when the following tests may be applied:— 
1. Temperature of body tlie same as the sur- 
rounding air. 2. Intermittent shoeks of elec- 
tricity at different tensions give no indiea- 
tions of muscular irritahility. 3. Movements 
of the joints of the extremilies aud of the 
jaw showing more or less rigor-mortis. 4. 
A bright ueedle plunged into the muscles and 
left there showiug uo signs of oxidation on 
withdrawal (Cloquet’s test). 5. Tlie open- 
ing of a vein showing that the blood vessels 
are empty, or tbat in the veins of dependeut 
parts of tlie body the blood has coagulated. 
6. The subcutaneous injection of ammonia 
causiug a dirty brown stain (Monte Verde’s 
test). 7. A fillet applied to the arin caus- 
ing no filling of the veius on the distal side 
of the fillet (Richardsou’s test). 8. “Diaph- 
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anous test”; after death there is an absence 
of the translucence seen in the living when 
the hand is held before a strong light with 
the fingers extended and in contact. 9. “Eye 
test”; after death there is loss of pupillary 
reaction to light and to mydriatics , and there 
is also loss of corneal transparency ; H. F. 
Loomis in Witthaus & Becker, Med. Jur. 

Its evidcnce tchen produced hy violence. 
This involves the inquiry as to the cause of 
death in all cases of the finding of bodies 
divcsted of life througli unknown agencies. 
It seeks to gather all the evidence that can 
be furnished by the body and surrounding 
circumstances hearing upon this ditticult 
and at best doubtful subject. It more im- 
mediately concerns the duties of the coroner, 
but is liable to come up subsequently for a 
more thorough and searching investigation. 
As tliis is a subject of great, general, and 
growing interest, no apology is deemed nec- 
essary for presenting briefly some of the 
points to which inquiry should be directed, 
together with a reference to authorities 
where the doctrines are more thoroughly dis- 
cussed. 

The first point for determination is, wheth'- 
er the death was the act of God or the result 
of violeiice. Sudden death is generally pro- 
duced by a powerful invasion of the living 
forces that develop themselves in the heart, 
hrain, or lungs —the first being called syn- 
cope, the second apoplexy, and the third as - 
phyxia. Dean, Med. Jur. 4Ü6. 

The last two are the most important to be 
understood in connection with the subject 
of persons found dead. 

In deatli from apoplexy, the sudden inva- 
sion of the brain by effused blood destroys 
innervation, by which the circulation is ar- 
rested. Death from apoplexy is disclosed by 
the appearances revealed by dissection, par- 
ticularly in the brain. 

Death hy asphyxia is still more important 
to be understood. It is limited to cases 
where the heart’s action is made to cease 
through the interruption of the respiration. 
It is accomplished by all the possible modes 
of excluding atmospheric air from the lungs. 
The appearances in the body indicating 
death from asphyxia are, violet discolora- 
tions, eyes prominent, firm, and brilliant, ca- 
daveric rigidity early and well marked, ve- 
nous system of the brain full of blood, lungs 
distended with thick dark-colored blood, 
liver, spleen, and kidneys gorged, right cavi- 
ties of the heart distended, left almost empty. 

Many indications as to whetlier the death 
is the act of God or the result of violence 
may be gathered from the position and cir- 
cumstances in which the body is found. As 
thorough an examination as possible should 
be first made of the body before changing 
its positjon or that of any of the limbs, or 
varying in any respect its relations with sur- 
rounding bodies. This is more necessary 
if the death lias been apparently caused by 


wounds. Then the wounds require a special 
examination before any change is made in 
position, in order from their nature, char- 
acter, form, and appearance to determine 
the instrument by which they were intiict- 
ed, and also their agency in causing the 
death. Their relations with external objects 
may indicate the direction from which they 
were dealt, and, if incised, their extent, 
depth, vessels severed, and hemorrhage pro- 
duced may be conclusive as to the cause of 
death. 

A thorough examination should be made 
of the elotlies worn by the deceased, and any 
parts torn or presenting any unusual ap- 
pearance should be carefully noted. A list 
should be made of all articles found on the 
body, and of their state and condition. The 
body itself should undergo a very careful 
examination. This should have reference 
to the color of the skiu, the temperature of 
the body, the existence and extent of the 
cadaveric rigidity of the muscular system, 
the state of the eyes and of the sphincter 
muscles, noting at the same time whatever 
swellings, ecchymoses, or livid, black, or 
yellow spots, wounds, ulcers, contusions, 
fractures, or luxations, may be present. The 
fluids that have exuded from the nose, 
mouth, ears, sexual organs, etc., should be 
carefully examined: and when the deceased 
is a female, it will be proper to examine the 
sexual organs with care, with a view of 
ascertaining whether before death the crime 
of rape had or had not been committed. 

Another point to which the attention 
should be directed is, the state of the body 
in reference to the extent and amount of 
decomposition that may have taken place 
in it, with the view of determining when 
the death took place. This is sometimes im- 
portant to identify the murderer. The period 
after death at which putrefaction supervenes 
became a subject of judicial examination in 
Desha’s case, reported in Dean, Med. Jur. 
423 et seq., and rnore fully in 2 Beck, Med. 
Jur. 44 et seq. Another interesting inquiry, 
where persons are found drowned, is pre- 
sented in the inquiry as to the existence of 
adipocere, a compound of a yellowish-white 
color, consisting of calcareous or aminoni- 
acal soap, which is forrned in bodies immers- 
ed in water in from eight weeks to three 
years. from the cessation of life. Tayl. Med. 
Jur., Hartsh. ed. 542; 1 Ham. Leg. Med. 104. 

Another point towards which it is proper 
to direct examination regards the situation 
and condition of the place where the body is 
found, with the view of determining two 
facts: First, whether it be a case of homi- 
cide, suicide, or visitation of God; and sec - 
ond, whether, if one of homicide, the murder 
occurred there or at some other place, the 
body having been brought there and left 
The points to be noted here are whether the 
ground appears to have been disturbed from 
its natural condition; whether there are any, 
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and what, Indications of a stmggle; wheth- 
er there are auy marks of footsteps, and, if 
any, their size, number, the direction to 
which they lead, and wkence they came; 
whether any traccs of blood or hair can be 
found; and whether any, or what, instru- 
ments or weapons, wliich could have caused 
dcath, are fonnd in the vicinity; aud a 11 sueh 
instruments should be carefully prescrved, 
so thnt they may be ideutüied. Dean, Med. 
Jur. 257; 2 Heck, Med. Jur. 107, nn. 12ü, 250. 

As the decision of the qucstion relating to 
thc canse of death is often iinportant and 
diilicult to determine, it may he propcr to no- 
tice some of its signs and indications in a 
few of the most promiuent cases where it 
is induced by violence. 

Dcath by drcncning is caused by aspliysia 
from suffocation, hy nervous or syncopal 
asphyxia, or by asphyxia from eerebral eon- 
gestion. 

In the first, besides other indications of 
asphyxia, the face is pale or violet, a frotliy 
foani at the mouth, froth in the larynx, tra- 
chea, and üronchi, water iu the trachea aud, 
sometimes, in tke ramitications of the bron- 
chi, and also in the stoinacb. Iu the second, 
the face and skin are pale, the trachea emp- 
ty, luugs and brain natural, no water in 
the stomach. In the third, the usual indi- 
catious of deatk by apoplexy are found on 
examination of the brain. See 1 Ilam. Leg. 
Med. 120. 

Dcath by hanyiny is produced by aspbyxia, 
suspending respiration by compressiug the 
larynx, by apoplexy, pressing upon the veins 
and preventing the return of blood from 
the head, by fracture of the cervical verte- 
br;e, laceration of trachea or laryux, or rup- 
ture of the ligaments of the neck, or by com- 
pressing tke nerves of the neck. The signs 
and indications depend upon the cause of 
death. Among these are, face livid and 
swollen, lips distorted, eyelids swoileu, eyes 
red and projecting, tonguc enlarged, livid, 
compressed, froth about the lips and nos- 
trils, a deep ecchymosed mark of the cord 
about the lieck, sometimes ecchymosed patch- 
es on dill'erent parts of the body, tingcrs cou- 
tractcd or clcucked. 

Dcath by stranyutation presents muck the 
same appearances, the mark of the cord be- 
ing lower down on the neek. more horizou- 
tal, aud plainer and more distinctly ecchy- 
moscd. 

Dcath by cold Ieaves few traces in the sys- 
tem. Pale surface, general congestion of 
internal orgaus, somctinies effused serum 
in the veutricles of the brain. 

Dcath by buniiny may show tke usual 
signs consequent upon exposure to great 
heat, reducss, blistering, charring. The un- 
affected part of the body is usually pale. 
The cxtent of the body surface burnt, not 
the degree of burning, detcrmiues death. 

Dcath by liyhtniny usually exhibits a con- 


tuscd or lacerated wound wherc the electric 
üuid entered and pas*ed out. Suinetimo* 
an extensive ecchymosis appears. 

Dcath by starvation prodmvs general 
emaciation ; eyes and ckeelcs sunkmi; honts 
projecting; face pale and ghastlv; eyes rt*I 
and open; slclu, mouth, and fauees dry; 
stomach and intestines empty; gall-bladder 
large and distcuded; body exhaling a l'eti 1 
odor; heart, lungs, and large vesscls cul- 
lapsed; early conimcnecuient of the putre 
factivc proeess. 

These and all otlier questions relating t-» 
persons found dead will he found fully dis- 
cussed in works on medical jurisprudence. 

The Legal Consequences. Persons who 
have heen once shown to have hceu in lifo 
are always presumed thus to continue until 
the contrary is shown; so that tlie burden 
is ou the party asserting the death to make 
proof of it; 2 East 512; 2 Kolle 401. But 
proof of a long continued ahsence unheard 
from and unex])lained will lay a foundation 
for a presumption of death ; Butrick v. Tilton, 
155 Mass. 4G1, 2i) X. E. 1ÜSS; Iiank of Louis- 
ville v. Board of Trustees of Public Schools. 
85 Ky. 211), 5 S. W. ?;i5. Various periods 
of time are fouud in the adjudgcd cases to 
warrant suck presumption. It was held to 
arise after twenty-seven years; 5 Bro. C. C. 
510; twenty ycars, sixteeu years; 5 Ves. 45S; 
Marden v. Eoston, 155 Mass. 551), 29 X. E. 
5SS; fourteen years; Miller v. Beates, 3 S. 
& R. (Pa.) 490, S Am. Dec. G51; twelve years: 
King v. Paddock, 1S Jolins. (X. Y.) 111; 
eleven years; Baden v. MeKenny, 7 Mackey 
(D. C.) 2GS. The general rnle, as now un- 
dcrstood, is that the presumption of the 
duration of life ceases at the expiration nf 
seven years from the time when the person 
was last known to be living; and aftcr tbe 
lapse of that period there is a prosuniption 
of death; Smith v. Knowlton, 11 X. H. 197; 
Clarke’s Ex’rs v. Canlield, 15 X. J. Eq. 119; 
Eagle v. Ernmct, 4 Bradf. Sur. (X. Y.) 117; 
Cbamb. . Best Ev. 304, note, collecting tho 
eascs: Francis v. Francis. 1S0 Pa. GH, 57 
Atl. 120, 57 Am. St. Rep. GGS; 4 U. C. Q. B. 
510; 1 Greeul. Ev. § 41; 5 B. & Ad. SG; 
Ilenderson v. Bonar, 11 S. \V. S09. 11 Ky. 
L. Rep. 219; French v. McGinnis, G9 Tex. 19, 
9 S. \V. 525. In most of the states the sub- 
ject is regulatcd by statute, It is lield also 
that there mnst be dilieent inquirv auiong 
those who would probahly hear froin sueli 
ahsentee. to raise this presumption; Modem 
Woodmen of America v. Gerdom, 72 Kan. 
391, S2 Pac. 1100, 2 L. R. A. (X. S.) S09; 
Wentworth v. Wentworth, 71 Me. 74; In 
re Morrisun’s Estate, 1X3 Pa. 155, 3S Atl. 
895; In re Board of Education of X. Y., 
173 X. Y. 321, GG X. E. 11. See Modern 
Woodmen of America v. Gerdom, 72 Kan. 
391, S2 Pac. 1100, 2 L. R. A. (X. S.) S09, and 
cases eited. In In re Frecman's Kstate, 1S 
Pa. Dist. R. 194, it was said that a pre- 
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sumption of death in consonance wlth the 
English rule arises at the end of an un> 
explained absence of seven years, but cou- 
trary to the English rule, a counter-presump- 
tion also arises of a continuance of life dur- 
ing and up to the very end of that period, 
subject to be modified by proof of the pres- 
ence of imminent peril which meuaced the 
life of the absent one and probahly termi- 
nated it within the period. 

There are cases, however, where a pre- 
sumption of death may be raised from even 
a shorter absence; Waite v. Coaracy, 45 
Minn. 159, 4T N. W. 537; Cambrelleng v. 
Purton, 125 N. Y. 010, 2G N. E. 907 ; Fidelity 
Mut. Life Assn. v. Mettler, 1S5 U. S. 308, 
22 Sup. Ct. 002, 46 L. Ed. 922; and while 
seven years is the period in which the pre- 
sumption of continued life ceases, yet this 
period may be sliortened by proof of such 
facts and circumstances as, suhmitted to 
the test of experience, would produce a con- 
viction of death within a shorter period; 
Northwestern Mut. Life Ins. Co. v. Stevens, 
71 Fed. 258, 18 C. C. A. 107; Davie v. Briggs, 
97 U. S. G2S, 24 L. Ed. 1086; ilyde Park v. 
Canton, 130 Mass. 505; Cox v. Elisworth, 18 
Neb. GC4, 26 N. W. 460, 53 Am. Rep. 827. 

Though there is controversy on the point, 
the better opinion is that there is no pre- 
sumption as to tlie time of death ; Davie v. 
Briggs, 97 U. S. 628, 24 L. Ed. 1086; Charnb. 
Best Ev. 305; 2 Brett, Com. 941; 2 M. & W. 
894; and the vmts is on the person whose 
case requires proof of death at a particular 
period; Howard v. State, 75 Ala. 27; White- 
ley v. Assurance Society, 72 Wis. 170, 39 
N. W. 369; Spencer v. Roper, 35 N. C. 333; 
8 U. C. Q. B. 291. It seems that suck contin- 
ued absence for seven years from the particu- 
lar state of his residence, without showing an 
absence from the U. S., is sufficient ; Newman 
v. Jenkins, 10 Pick. (Mass.) 515; Innis v. 
Campbell, 1 Rawle (Pa.) 373; Spurr v. Trim- 
ble, 1 A. K. Marsh. (Ky.) 27S; Wambaugh v. 
Schenk, 2 N. J. L. 229; Woods v. Woods' 
AdmTs, 2 Bay (S. C.) 476; and to establisk 
the presumption of death, the last known 
place of resideuce is the place to look for 
the person; Morrison’s Estate, 183 Pa. 155, 
38 Atl. 895; but the statutory presumption 
of the death of a person will not be received 
until all reasonable doubt of his deatk, at 
a given time, is removed; Smith v. Combs, 
49 N. J. Eq. 420, 24 Atl. 9. There are cases, 
however, in which an absence of seven years 
will not raise a presumption of death with- 
out issue, as where it is probable that the 
failure to communicate vdth friends is in- 
tentional; In re Taylor, 66 Hun 626, 20 N. 
Y. Supp. 960; Doe v. Stockley, 6 Houst. 
(Del.) 447, where the court refused to in- 
struct the jury that there was a presump- 
tion of the death of an entire family after 
an absence of forty-five or fifty years. And 
the statutory presumption of death after 
seven years does not apply to children of 


tender years incapable of voluntary absence 
or concealment; Manley v. I’attison, 73 Miss. 
417, 19 South. 236, 55 Am. St. Rep. 543. As 
to this presumption generally, see 8 Eng. Rui. 
Cas. 512. 

The common-law presumption of death aft- 
er a lapse of years is not sufficient in a crim- 
inal prosecution to prove that the wife was 
unmarried; People v. Weinstock, 140 N. Y. 
Supp. 453. See Esciieat; Absentee, as to 
the power of the legislature to provide for 
the administratiou of estates of persons ab- 
sent and presumed to be dead. 

The record of the probate of a will is not 
competent evidence of death except wdiere 
all partics to a subsequent action w T ere also 
parties before the 'surrogate ; Carroll v. Car- 
roll, 60 N. Y. 121, 19 Am. Rep. 144, and note. 
But it is held that where a foreign court of 
competent jurisdiction lias made a grant of 
administration on the presumption of death, 
such grant may be accepted by the court of 
probate as sufiicient proof ; [1892] Prob. 255. 

Letters of administration w r ere held to be 
evidence of death ; Ruoff v. Bank, 40 Misc. 
549, S2 N. Y. Supp. 881; Aultman, Miller & 
Co. v. Timm, 93 Iud. 15S. So is a certificate 
of the register of births and deatks; Suc- 
cession of Jones, 12 La. Ann. 397. 

A letter contained in an envelope request- 
ing a return to the writer, if not called for, 
and showing the post otfice stamp that it had 
been returned to the writer, is admissible as 
aft'ording ground for an inference, more or 
less strong, of the deatk of the addressee; 
Hurlburt v. Hurlburt’s Estate, 63 Yt. G67, 22 
Atl. 850. 

Questions of difficulty have arisen where 
several persons, respectively entitled to in- 
herit from one anotker, happen to perish all 
together by the same event, such as a ship- 
wreck, a battle, or a conflagration, without 
any possibility of ascertaining who died 
first. In such cases the French civil code 
and the civil code of Louisiana lay down 
rules (the latter copying from the forrner) 
w r hich are deduced from tlie probabilities re- 
sulting from the strength, age, and differ- 
ence of sex of the parties. 

‘ If those thus perishing togetker were un- 
der fifteen, the eldest shall be presumed the 
survivor. If they were all above sixty, the 
youngest shall be presumed the survivor. If 
some w T ere under fifteeu and others above 
sixty, the foriner shall be presumed the sur- 
vivors. If those who have perisked togetker 
had completed the age of fifteen and were 
under sixty, the male shall be presnmed the 
survivor where the ages are equal or the 
difference does not exceed one year. If they 
w r ere of the same sex, that presumption shall 
be admitted which opens the succession in 
the order of nature ; and thus the younger 
must be presumed to haVe survived the elder. 
French Civ. Code, arts. 720-722; La. Civ. 
Code, arts. 930-933; Hollister v. Cordero, 76 
Cal. G49, 18 Pac. 855. 
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The Englisli cominon law has never adopt> 
ed these provisions, or gone into tbe reiine- 
ment of reasoning upon which they are bas- 
ed. It requires the snrvivorship to be proved 
hy facts, and not by any settled legal rule 
or prescribed presumption. In some of the 
eases that have arisen involving this bnre 
question of survivorship, the court have ad- 
vised a compromise, denyiug that tliere was 
any legal principle upon which it could l>e 
decidcd. In others, the decision has been 
that they all dicd togcther, and that none 
could transmit riglits to othcrs; 1 W. Bla. 

G10 ; Fearnc, Tosth. Works 38, 30; 2 Phill. 
201; Cro. Eliz. 503; 3 Ilagg. Eccl. 74S; 5 
B. & Ad. 01; 1 Y. & C. Ch. 121; IUissell 
v. Ilallet, 23 Kan. 27G; Stinde v. Goodrich, 3 
Kcdf. (X. Y.) 87; [18021 lU*ob. 142; Ash v. 
llarc, 73 Me. 403; tliat is, tbe one wlio 
bcars the burden of proof of survivorship 
fails in his case; Xcwell v. Nichols, 75 N. Y. 
78, 31 Am. Rep. 421; Russell v. llallett, 23 
Kan. 27G. Wheve a mother and daughter die 
in the same year, but there is no evidence 
of the preeise date of the death of the moth- 
er, an assumption that slie died before the 
daughter is uot warranted; Cook v. Cas- 
well, 81 Tex. G7S, 17 S. W. 3S5. Each case 
must be determinèd upon its own pecnliar 
facts and circumstances, whenevcr the evi- 
dence is suflicieut to support a liudiug as to 
snrvivorship; Estate of Ehle, 73 Wis. 445, 
41 N. W. G27. 

As to contracts. These are, in general, not 
affected by the death of eitlier partv. The 
executors or administrators of the decedent 
are required to fulfil all his engagements, 
and may enforce all those in his favor. But 
to this rule there are the following excep- 
tions, in which the eontracts arc tcrminated 
by the death of one of the parties: — 

The contract of marriage. See Marriage. 

The contract of partnership. See Part- 
nersiiip. 

Tliose contracts which are altogether per- 
sonal: as, where the dcceascd has agreed to 
accompauy the other party to the contract 
on a journcy, or to serve another; I’othier, 
Obl. c. 7, art. 3, §§ 2, 3; Howe Sewing-Mach. 
Co. v. Rosenstecl. 24 Fed. 5S3; Lacy v. Get- 
man, 119 N. Y\ 109, 23 N. E. 452, G L. R. A. 
72S, 1G Am. St. Rep. S06; or to instruct an 
apprentice; Bacon, Ahr. Exccuior , P; 1 
Burn, Eccl. Law S2 ; Ans. Contr. 325; 
Shields v. Owens, 1 Rawle (Pa.) G1; also an 
instancc of tliis species of contract iu 2 B. 
& Ad. 303. In nll those cases whcre one is 
acting for another and hy liis authority, 
such ns agencics and powers of attorncy, 
whcre tlie agency or powcr is not couplcd 
with an intercst, the dcatli of the partv or- 
dinarily works a revocation; Ilunt v. Rous- 
manier, S Wheat. (U. S.) 174, 5 L. Ed. 5S9 ; 
Lchigh Coal t't Nav. Co. v. Mohr. S3 Pa. 22S, 
24 Am. Rcp. 1G1. Where the power ls to 
transfcr stock, signcd by tlie seller of the 
stock, it is not revoked by his death; Fish- 


er v. Coal Co., 31 W. N. C. (Pa.) 502. See 
Principal and Agl.nt. 

Thc continncd exKtaiee of t oth parties for 
tlie stipulatcd term is the basis of a cun- 
tract; and on the dcath of a mn^ter no ac- 
tion will lie agaiust the administrator for r«*- 
fusing to continue a contract of employn» nt; 
Yerringtou v. Greenc, 7 R. I. 5 S 9. M Am. 
Dcc. 578; Lacy v. Gctman, 119 N. Y. 199. 23 
N. E. 452, 0 L. R. A. 72s, 1G Am. St. R»q>. 
S0G; L. R. 4 C. P. 744; Burdat v. Yale. G 
Allen (Mass.) 125; llarris v. Joliuson, 9S Ga. 
434, 25 S. E. 525; Babcoek v. Go»>drich, 3 
IIow. Pr. N. S. (N. 1\) 52. Bnt in Ilarrison 
v. Conlan, 10 Allen (Mass.) S5, thc ]iastor of 
a church employed an organist to play for 
thrce months for S50. The cmployer di<*d 
and the organist did not phiv thcreaftcr. 
tliough ready to do so. It was beld in an 
action against the personal rcpresentatives 
of the pastor that the ohligation to pay was 
not discharged bv his deatli, but tbat tlie or- 
ganist could recover ouly pro rata compcn- 
satlon for the portion of the three months 
during which he had played. Wliere a land- 
owner hired another for a spccitied term t<> 
raise crops, the contract was lield not to cnd 
with the employer’s death, hut to be hinding 
ou his personal reprosentatives, if the eni- 
ployment was continued; though most of the 
services were rendered after the einploycr's 
death, the employee was entitled to recover 
his compensatiou: Pugh v. Baker, 127 N. C. 
2, 37 S. E. S2. In Mendenliall v. Davis, 52 
Wash. 1G9, 100 Pac. 33G, 21 L. R. A. (N. S.i 
914, 17 Ann. Cas. 179, a huyer paid cash aml 
notes for the implements and good will of 
the seller’s dentistry business and for the 
seller’s agreement to render for a speciüed 
time personal sevvice in that business; the 
seller died before the expiration of the pe- 
riod and the huyer was hekl to have a riglit 
to counterclaim against his linbllitv on the 
notes the damages lie had suffered by fall- 
ure to receive the services. 

As to torts. In general, when the tort 
feasor or the party injured dies, the caus<» 
of actlon dies with him: but whon thc de- 
ceased might have waived the tort nnd maiii- 
tained assumpsit against the defendaut, his 
personal representative may do tlie same 
thing. See Actio Personalis Moritur cum 
Persona, whore this subject is more full.v ex- 
amined. As to the right of action for death 
by wrongful act, see infra. 

As to c rintcs. When a person acoused of 
crime dies before trial, no procee«lings can 
be had against liis representatives or his 
estate. 

As lo inhci'itancc. Ry the death of a pcr- 
son seised of real estate or possessed of per- 
sonal property. his property real and per- 
sonal, after satisfying his debts, vests, when 
he has made a will, as he has directed by 
that instrnment; but if he dies intestate, his 
real estate goes to his heirs at law uuder the 
statute of desceuts, and his persoual to liis 
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administrators, to be distributed to the next 
of kin, under the statute of distributions. 

In suits. At common law an original suit 
abated by reason of the deatli of the plain- 
tiff; 6 Wait, Act. & Def. 400 ; Torry v. Rob- 
ertson, 24 Miss. 192; but in most of the 
states and England it is otherwise, and the 
personal representatives may become parties 
and prosecute the suit; Wms. Ex., 7th Am. 
ed. pt. ii. b. iii. ch. 4, and American note 
thereto, pp. 91, 99. Tke Englisk practice and 
rules under the procedure acts will be found 
in the ehapter of Williams on Executors 
above cited and a reference to the American 
statutes in the note tkereto. In case of the 
deatli of a plaintiff the usual practice is to 
make a suggestion of it to tke court which 
is entered of record; and in case of the 
death of a defendant his executor or admin- 
istrator may be made a party, either by 
scire facias, or rnotion for an order of re- 
vivor, or otker proceeding for giving due no- 
tice to the representative, according to the 
varying practice of the several states. See 
Abatement. 

As to the death of one of the parties in a 
divorce suit, see Divorce. 

The death of a defendant will discharge 
the special bail; Tidd, Pr. 243; but when he 
dies after the return of the ca. sa. and be- 
fore it is filed, the bail are fixed ; 6 Term 
284; Boggs v. Teackle, 5 Binn. (Pa.) 332; 
Okampion v. Noyes, 2 Mass. 485 ; Davidson 
v. Taylor, 12 Wheat. (U. S.) G04, 6 L. Ed. 
743; Olcott v. Lilly, 4 Jobns. (N. Y.) 407; 
Goodwin v. Smith, 4 N. H. 29. 

At common law there was no right of ac- 
tion for death by wrongful act; Green v. R. 
Go., 28 Barb. (N. Y.) 9; Major v. Ry. Co., 
115 Ia. 309, S8 N. W. S15; Duncan v. St. 
IiUke’s Hospital, 113 App. Div. G8, 98 N. Y. 
Supp. 867. 

Lord Ellenborough, in Baker v. Bolton, 
1 Gampb. 493, beld that “in a civil court 
the death of a huinan being cannot be 
complained of as an injury.” Ilomicide 
is always a purely criminal matter. In 
the early English law it was regarded more 
as a civil than a criminal offence, and 
damages were paid to the family of the de- 
cedent known as wergilds. As, during the 
continuance of tlfis cüstom, a process fur 
the recovery of thc wergilds was certainly 
giveu, it seems that when these offences 
grew no longer redeemable, the private pro- 
eess was still eontinued, in order to secure 
the infliction of punishment upon the of- 
fender, though the party injured was al- 
lowed no pecuniary compensation; Jac. L. 
Dict. tit. Appeal. This process was known 
as an appeal of murder, and was permitted 
by statute to co-exist with the criminal ac- 
tion. The defendant, if found guilty did not 
pay any damages to the plaintiff, but was 
punished as in a criminal case. The real ad- 
vantage to the plaintiff lay in the fact that 
he could release his rights, and that such re- 


leases were frequently of great pecuniary val- 
ue ; 7 Ilarv. L. Rev. 170. This appeal for mur- 
der existed as late as 1S1S in the case o£ 
Askford v. Thornton, 1 B. & Ald. 405, whcre 
the eourt held that the appellor had a right 
to hring tke ease by writ of appeal, but tliat 
the appellee had an equal right to his 
plea of wager of battel. The appellor de- 
clined to accept the decision of ’tlie eourt 
giving the appellee trial by battel and the 
latter was discliarged. This led to the en- 
actment of a statute the next year abolish- 
ing appeal of murder, treason, etc., as well 
as wager of battel (59 Geo. III. ch. 4G). Un- 
til 184G there was no civil remedy. In that 
year Lord Campbell’s Act was passed (9 & 
10 Yict. ch. 93), known as the Fatal Ac- 
cidents Act, allowing a recovery for death 
causcd by negligence or wrongful act. See 
Appeal. 

In the United States, like statutes have 
been passed modelled on this aet. They dif- 
fer principally in respect of the person who 
may bring the action. Their purpose is to 
provide tlie means for recovering damages 
caused by that which is essentially and in 
its nature a tort. Such statutes are not 
penal but remedial—for the benefit of the 
persons injured by the death. x 

An action to recover damages for a tort 
is not local, but transitory, and can, as a 
general rule, be maintained wherever the 
wrongdoer can be found; Stewart v. R. 
Co., 16S U. S. 44S, 1S Sup. Ct. 105, 42 L. Ed. 
537. It may well be that, where a purely 
statutory right is creatcd, the special rem- 
edy provided by the statute for the enforce- 
ment of that right must be pursuod, but 
where the statute simply takes away a com- 
mon-law obstacle to a recovery for what is 
admitted to be a tort, it would seem not .un- 
reasonable to hold that an ac-tion for that 
tort can be maintained where tlie statute of 
the state in whieh the eause of action arose 
is not in substance inconsistent with the 
statutes or public policy of the state in 
which the right of action is sougkt to be en- 
forced; Stewart v. R. Co., 168 U. S. 445, 
1S Sup. Ct. 105, 42 L. Ed. 537, citing Texas 
& Pac. Ry. Co. v. Cox, 145 U. S. 593, 12 Sup. 
Ct. 905, 36 L. Ed. 829; Nortkern Pac. R. 
Co. v. Babcock, 154 U. S. 190, 14 Sup. Ct. 
978, 38 L. Ed. 958. 

Wkere the negligence which causes the 
accident occurs in one state or country, and 
the accident itself in another, it is the law 
of the latter place that governs; Rundell 
v. La Compagnie Gên. Trans., 100 Fed. 655, 
40 C. C. A. 625, 49 L. R. A. 92 (in admiralty). 
It is held that a new action is created for 
the benefit of the persons named in the stat- 
ute, and not a continuation of a right of 
action belonging to decedent before his 
death; In re Mayo's Estate, 60 S. C. 401, 
38 S. E. 634, 54 L. R. A. 660. So a cause 
of action for personal injuries which sur- 
vives is held distinct f-rom a cause of ac- 
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tion in favor of survivins relatives; Brown 
v. R. Co., 102 Wis. 137, 77 X. W. 74S, 78 X. 
W. 771, 44 L. R. A. 570; Luijrano v. Mills, 
19 li. I. 120, 32 Atl. 205, 34 L. U. A. 707; 
the two aetions, though prosecuted by the 
same personal represeutative, are not in the 
same rigbt, and a recovery in one is not a 
bar to a recovery in the other; Mahonin" 
Valley It. Co. v. Van Alstine, 77 Oliio St. 
305, 83 X. E. 001, 14 L. R. A. (X. S.) SÒ3. 
That tliere is hut one ground of liability, tlie 
wrongful act. and as all elaiins for dani- 
a&es "row out of the one wroii£, it is un- 
reasonable to say that the lepslature in- 
tended there should be two causes of ac- 
tion bascd upon it, was held in llolton v. 
Daly, 'IOG 111. 131. In Iirown v. II. Co., 102 
Wis. 137, 77 X. W. 74S, 7S X. W. 771, 14 L. 
R. A. 579, it is said of that ease: “True, iu 
the eircumstances named, there is but one 
wronyful act, but tliat is not tlie sole jtround 
of action in the right of the deceased or the 
survivor. It takes the wrongful act and the 
loss to make the eomplete eause of actiou, 
and as the loss to the person upon whom 
the injurv is inüicted must be recovered hy 
or in his right, and the loss to the survlnng 
relativcs hy or in their right, the eauses of 
action are cloarly distinct.” “If several per- 
sons are made to suffer pccuniary loss hy 
one wrongful act, each may very properly 
have his indopendent cause of action aud 
remedy for the loss resultiug to liim, and, 
generally, in order to do eomplete jus- 
tice, in the abscnee of some provisiou for a 
reeovery for the bonefit of all and a dis- 
tribution of the proceeds, separate causcs 
of action must necessarilv exist.” 

The prineiples on which the decedent’s 
cause of actiou rested at coiumun law are 
the same irrespective of the cause of his 
death. It died with him, but is revivcd hy 
the statute in favor of his administrator. 
It indudes nothing more tlian the inte.s- 
tate’s cause of action. That act simply re- 
vives but does not cnlarge the eomnion-law 
right of the decedent. The provision for 
surviving relatives introduced principles 
wholly unknown to the coininon lnw, name- 
ly, that the value of a num’s life to his wife 
and next of kin constitute part of his es- 
tate ; Needham v, R. Co., 3S Vt. 291, wliere 
it is said that the damages to tlie widow 
and next of kin begin wliere the damage to 
the intestate ended—with hls dcath. In 
Clare v. II. Co., 172 Mass. 211, 51 X. E. 1083. 
it was beld that a judgment in an action b.v 
an administrator for pcrsonal Injuries suf- 
fored hy plaiutiff’s intestate, and not for 
his death, is not a bar to the prosecutlun of 
an action for damages for his dcath. Rut 
it was furtber held that where one hns botli 
a common-law and a statutor.v rlght of ac- 
tion for injuries, and has elected to pursue 
the statutory remedy, an action on the other 
is barrcd ; and while the riglit to maintain 
the statutory action for dcath is recoguized, 


yet where damages have aireadv been re- 
covcred under tbe conimon-law remedy, the 
statutory right is barred. 

It has been hcld tliat where the death ls 
instantaneous an aetion eaunot be nuiin- 
tainod under the survival statuü^; Sweet- 
land v. R. Co., 117 Mich. 329, 75 X. W. lOGG, 
43 L. R. A. 508; and where the decedcnt 
survived the iujnry about twelve lipurs, it 
wns held by a divided court that a judi: 
ment based on the death act could iiot F» • 
sustained, as that act could apply nuly to 
cases where the death wns instnntnneou'**. 
and that in other eases the action mu4 be 
based on wliat wns termed tbe survivnl a<*t: 
Dolson v. R. Co., 128 Mich. 144, S7 X. W. 
G29: I.elding v. R. Co., 3 S. D. 3G9. 53 X. 
W. 750; Sawyer v. Perry, SS Me. 42, 33 Atl. 
GC0. 

Where the plaintifTs husband released tlie 
defeiidant from liabillty for porsonal injn- 
ries received bv ber sueh a relense was licld 
a har to a reeovery, when five years later 
snch injuries resulted in her death. on the 
ground that the wife was privy to the hus- 
hand, and thcrcfore estopped hy his release; 
aiul that payment, like pardon. relates baok 
to the originnl act; Southern P.ell Telopliom» 
& Telegrnph Co. v. Cas^in, 111 Ga. 575, 3G 
S. E. SSl, 50 L. R. A. G9i. 

Collateral relations must show that thcy 
suffered pecuniary loss in order to perinlt 
a reeovery of moro thnn nominal dnmages; 
Andcrson v. R. Co., 35 Xeb. 95, 52 X. W. 
S40; Pnulmier v. R. Co., 34 X. J. L. 151; 
In re California Xav. & Imp. Co. f 110 Fed. 
G70 : P.urk v . R. Co., 125 Cnl. 3G|. 57 Pac. 
1005. 73 Am. St. Rep. 52; Serensen v. R. 
Co.. 45 Fed. 407; or reasonahle expeetatlon 
tliereof; Thomas v. R. Co.. G Civ. Pmc. R. 
(X. Y.) 353; The O. L. llnllenheck. 119 Fed. 
4GS. The amount the dceeased would prob- 
ably have ndded to lns estate has been 
adopted as the measure of reeovery; Chi- 
cago. P. & St. L. R. Co. v. Woolridgo, 171 
111. 330, 51 X. E. 701 ; and prohabilities, not 
possibilities, of bencfits; Cleveland, C.. C. 
v^c St. L. R. Co. v. Drumm, 32 Ind. App. 547, 
70 X. E. 28G. 

Tlie loss of pnrental enre wlll not be 
considered In awarding damnges; MeCnte 
v. Lighting Co., 27 R. I. 272, G1 Atl. GG»7; 
cnntra , Anthony Ittner Rriek Co. v. Aslihy, 
19S 111. 5G2, Gi X. E. 1109. As to whetb- 
er the pnin nnd suffering of tlie <leee:ised 
or the grief nnd wounded feelings of his 
surviving relntives will he eonsidered in 
the estimate of damages, see Mu.ntal Scr- 

FERIXO. 

The motlier of an illegitimnte ehild cnn- 
not reeover; MePonnld v. R. Co.. 71 S. C. 
352, 51 S. E. 138. 2 L. R. A. (X. S.) G40, llü 
Am. St. Rep. 57G; where the statute gives 
the right to the mother and other spccificd 
rclatives; Alabama & V. Ry. Co. v. Williams, 
7S Miss. 200. 2S South. 853. 51 L. R. A. 83G. 
S4 Am. St. Rep. G24; Marshall v. E. Co., 4G 
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Fed. 269; although by statute, an illegiti- 
mate child and his mother may inherit from 
each other; Harkins v. R. Co M 15 Phila. 
(Pa.) 2SG. These cases follow tlie English 
rule, which denies thc right of action on 
the ground that < ‘child M in an act of parlia- 
ment always applies exclusively to a legiti- 
mate child; 2 Hurlst. & C. 735. 

On the otlier hand, where the statute al- 
lowed an illegitimate cliild and its mother 
to inherit from each other, the mother 
should be permitted to recover; Marshall 
v. R. Co., 120 Mo. 275, 25 S. W. 179; so 
also where the statute gave the right of re- 
covery to the widow and next of kin; Se- 
curity Title & Trust Co. v. R. R. Co., 91 111. 
App. 332. 

When the legislature has created a right 
of action for wrongful deatli for the bene- 
fit of the next of kin, and has declared that 
the father, if living, is the next of kin of 
minor c-hildren who leave neither widow nor 
children, an action for the death of such 
child must be for the sole benefit of the 
father, although he has deserted his fam- 
ily, to whose support the deceased child was 
at the time of his death contributing ; Swift 
& Co. v. Jolinson, 138 Fed. 867, 71 C. C.' A. 
619, 1 L. R. A. (N. S.) 1161; Pineo v. R. Co., 
99 N. Y. 644, affirming 34 Hun (N. Y.) SO. 
It is said, however that he may have only 
nominal damages in such case; Cook v. 
Gunpowder Co., 70 N. J. L. 65, 56 Atl. 114; 
and his right to recover at all is denied iu 
Southern R. Co. v. Flemister, 120 Ga. 524, 
4S S. E. 160. 

At common law, neither husband nor wife 
may recover damages for the negligent kill- 
ing of the other where death is instantan- 
eous, either for loss of services or consor- 
tium; Armstrong v. Beadle, Fed. Cas. No. 
541; Howell v. Board of Com’rs, 121 N. C. 
362, 2S S. E. 3G2; Johnson v. Electric Co., 
39 Wash. 211, 81 Pac. 705; Wyatt v. Wil- 
Jiams, 43 N. H. 102; Grosso v. R. Co., 50 N. 
J. L. 317, 13 Atl. 233; Womack v. Banking 
Co., 80 Ga. 132, 5 S. E. 63; The Harrisburg, 
119 U. S. 199, 7 Sup. Ct. 140, 30 L. Ed. 358; 
Mowry v. Clianey, 43 la. 609; Sherlag v. 
Kelley, 200 Alass. 232, 86 N. E. 293, 19 H. 
R. A. (N. S.) 633, 128 Am. St. Rep. 414; 
Green v. R. Co., 28 Barb. (N. Y.) 9, where it 
is said no action for loss of .service can 
be sustained in case of instantaneous death, 
because there is no time during her life 
when it can be said that the husband has 
lost the society and service of his wife in 
consequence of the injury complained of. 
Recovery can be had if death is not instan- 
taneous; Eden v. R. Co., 14 B. Monr. (Ky.) 
204; Hyatt v. Adams, 16 Mich. 180; Green 
v. R. Co., 28 Barb. (N. Y.) 9. See McMillau 
v. Lumber Co., 115 Wis. 332, 91 N. W. 979, 
60 E. R. A. 5S9, 95 Am. St. Iiep. 947. In 
Ohio the action can be maintained in the 
courts of that state only when the deceased 
was an Ohio citizen; Baltimore & O. R. Co. 


v. Chambers, 73 Ohio St. 16, 76 N. E. 91, 11 
L. R. A. (N. S.) 1012, affirmed in Chambers 
v. R. Co., 207 U. S. 142, 28 Sup. Ct. 34, 52 L. 
Ed. 143, wliere it was held that the plaintift' 
was not denied access to the Ohio courts 
because she was not a citizen of that state, 
but beeause her cause of action was not 
cognizable in those courts. 

Generally, under the statutes, the remedy 
is open to non-residents; In re Mayo’s Es- 
tate, 60 S. C. 401, 38 S. E. 634, 54 L. K. A. 
660. Non-resident aliens are within the 
operation of such statute permitting the 
father, mother, widow or next of kin of one 
killed by another’s negligence (or the per- 
sonal representatives of the deceased, for 
their benefit) to maintain an actioh, al- 
tliough the statute does not expressly declare 
that they shall be entitled to its benefit; 
Rietveld v. R. Co., 129 la. 249, 105 N. W. 
515; Trotta’s Adm’r v. Johnson, 121 Ky. 
827, 90 S. W. 540, 12 Ann. Cas. 222; Masci- 
telli v. Union Carbide Co., 151 Mich. 693, 
115 N. W. 721; Kèllyville Coal Co. v. Petray- 
tis, 195 111. 215, 63 N. E. 94, 88 Am. St. Rep. 
191; Atchison, T. & S. F. Ry. Co. v. Fajardo, 
74 Kan. 314, S6 Pac. 301, 6 L. R. A. (N. S.) 
681; Ferrara v. Mining Co., 43 Colo. 496, 95 
Pac. 952, 17 L. R. A. (N. S.) 964; Gaska v. 
Car & Foundry Co., 127 Mo. App. 169, 105 
S. W. 3: Low Moor Iron Co. v. La Bianca’s 
Adm’r, 108 Ya. 83, 55 S. E. 532, 9 Ann. Cas. 
1177; Mulhall v. Fallon, 176 Alass. 266, 57 N. 
E. 386, 54 L. R. A. 934, 79 Am. St. Rep. 309; 
Kellyville Coal Co. v. Petraytis, 195 111. 215, 
63 N. E. 94, SS Am. St. Rep. 191; Szymanski 
v. Blumenthal, 3 Pennewill (Del.) 55S, 52 
Atl. 347; Renlund v. Min. Co., 89 Minn. 41, 
93 N. W. 1057, 99 Am. St. Rep. 534; Bon- 
thron v. Fuel Co., 8 Ariz. 129, 71 Pac. 941, 61 
L. R. A. 563; Alfson v. Bush Co., 182 N. Y. 
393, 75 N. E. 230, 108 Am. St. Rep. 815; 
Pittsburgh, C., C. & St. L. R. Co. v. Naylor, 
73 Ohio St. 115, 76 N. E. 505, 3 L. R. A. 
(N. S.) 473, 112 Am. St. Rep. 701; Cetofonte 
v. Coke Co., 78 N. J. L. 662, 75 Atl. 913, 27 
L. R. A. (N. S.) 1Ü5S; Patek v. Refiniug Co., 
154 Fed. 190, 83 C. C. A. 284, 21 L. R. A. 
(N. S.) 273 (Colorado); Mahoning Ore & 
Steel Co. v. Blomfelt, 163 Fed. 827, 91 C. C. 
A. 390 (Minnesota); Kaneko v. Ry. Co., 164 
Fed. 263 (California); Anustasakas v. Con- 
tract Co., 51 Wash. 119, 98 Pac. 93, 21 L. R. 
A. (N. S.) 267, 130 Am. St. Rep. 1089. The 
courts of Pennsylvania, Wisconsin and In- 
diana denied this right; Deni v. R. Co., 181 
Pa. 525, 37 Atl. 55S, 59 Am. St. Rep. 676; 
ISIaiorano v. R. Co., 216 Pa. 402, 65 Atl. 
1077, 21 L. R. A. (N. S.) 271, 116 Am. St. 
Rep. 778; affirmed in 213 U. S. 268, 29 Sup. 
Ct. 424, 53 L. Ed. 792; McMillan v. Lumber 
Co., 115 Wis. 332, 91 N. W. 979, 60 L. R. A. 
589, 95 Am. St. Rep. 947; Cleveland, C., C. 
& St. L. II. Co. v. Osgood (Ind.) 70 N. E. 
839. The federal courts sitting in Pennsyl- 
vania followed the Pennsylvania courts; 
Zeiger v. R. Co., 151 Fed. 348, affirmed in 
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158 Fed. 800, SG C. C. A. G0. In Brannigan 
v. Mining Co., 03 Fed. 164, the United States 
eireuit eourt t'or Colorado folluwed the l'eim- 
sylvania decisions iu eonstruing tlie Colorado 
statute. 

In England, too, the rulings have l>een 
conüicting. It was held tliat Lord Cainp- 
bell’s Act does not give a right of actiou 
for the benelit of a non-residcnt alien; 11808J 
2 Q. D. 430; but a Iater case dlsapproved 
this ruling and a riglit of recovcry on be- 
half of a non-residont allen widow was sus- 
taiued ; [11)01 J 2 K. B. GOG. 

It was soiudit in Maiorano v. U. Co., 21G 
Pa. 402, 65 Ati. 1077, 21 L. K. A. (X. S.) 271, 
110 Ain. St. Itep. 778, to overrule the earller 
Peunsylvania decisions by contending that 
the plaintitf was proteeted by the existing 
treaty between the United Statcs and italy 
providing that eitizens of ltaiy shall eujoy 
in states of the Union iu the in-otection and 
security of their persons and property the 
same rights whieh are enjoyed by citizens 
of the United States. But it was held that 
such a treaty conferred such rights only 
upon tliose citizens of ltaiy who bring their 
persons or property within the jurisdictlon 
of the United States; that the plaintilf in 
this case, being a citizen aud resident of 
Italy, conld not recover dainages for her 
huslmnd’s death. Tliis was allirmed by tüe 
United States Supreme Court; 213 U. S. 2G8, 
29 Sup. Ct. 424, 53 L. E(l. 792. 

In Kew York it was held that since in 
Pennsylvania no right of aetiou for wrong- 
ful death existed in favor of non-resident 
aliens, upon tlie prineiples of eomity non- 
residents conld not maintain an actiou in 
New York and recover for the üeath of a 
person in Pcnnsylvania; Gurofsky v. K. Co., 
121 App. Div. 12G, 105 N. Y. Supp. 514. 

By a treaty between Unitcd States and 
Italy of 1913, non-resident alicns are given 
a right of action for injury or death caused 
by negligenee or fault, and thcy enjoy the 
same rights as are granted to United Statcs 
eitizeus, under like conÒitions. 

It was held in The Uarrislnirg, 119 U. S. 
199, 7 Snp. Ct. 140, 30 L. Ed. 358, that no 
dainages can be recovcred in admiralty for 
the death by negligonce of a human being 
ou tlie high seas, or on waters navigable 
from the seas, in the absence of an act of 
congress or a state statute. The maritime 
law, of this conntry, at lcast, givcs no such 
right ; Butlcr v. Steamshii) Co., 130 U. S. 
555, 9 Sup. Ct. G12, 32 L. Ed. 1017. lt was 
held that where tho law of a state to whlch 
a vessel belonged (tlie law of the domicll or 
flag) gives a right of actiou for wrongful 
dcath if such death occuriM'd on tiie high 
seas, sueli right of action wili be eni'oreeü in 
admiralty as a clnim against tho l'und aris- 
ing in a procccding to limit liahiiity; The 
Ilamilton, 207 U. S. 398, 28 Snp. Ct. 133, 52 
L. Ed. 2G4. In La Bourgogne, 210 U. S. 95, 
28 Sup. Ct. GG4, 52 \j. Ed. 973, it was held 
that the law of France, which authorizes 


recovery for loss of life agiiun a vosel 
iu fault, will he enforced by the courts of 
thc Unitcd States in n proceedinv t«.) limit 
liability for daiins agaiust a Fr *neh vossel 
found to be in fault for a cullHi n in a t*»g 
on the high seas, although the Freneli cuurts. 
in applying to the facts found ttie intern-i- 
tional rule as to tlie si>eed of vessels Jn a fog, 
liad held sueh vessc*i not to be in fatiit. See 
21 Ilarv. L. Kev. 1, as to the enforc< nient 
of a right of actlon acquired under tVueign 
law for death upon the high seas. 

DEATH-BED DEED. A dced made by 
one who was at the time sick of a disease 
from wliich he afterwards died. Bell, Dict. 

DEATH DUTIES. Uscd in England to 
designate inheritauce taxes. See Tax. 

DEATil'S PART. See Dlad’s Bakt ; Dead 
Max’s 1‘aht. 

DEATH WARRANT. See Execütion. 

DEBAUCH. To corrupt one’s manners, to 
make lewd, to mar or spoil; to seduce and 
vitiate a wornan. Kuenig v. Nott, 2 Ililt. (N. 
Y.) 329. 

In an action for daniages for crim. con., 
tbe allegation being that defendaut seduced 
and debauclied the plaintil'f’s wife, uhvrcOy 
her afl’eetions were alienated, etc., if the 
charge of adultery be not pruved, the word 
debauch in tlie petition will not support a 
vcrdict for damages for alienation of afl'ee- 
tion; Wood v. Mathews, 47 In. 409. 

It is a word of Freueh origiu which has 
come into use iu our lauguage in the sen.se 
of enticing and corrupting. 

DEBENTURE (from dcbcntur mihi . Lat., 
with which vurious old forms uf aeknowledg- 
meiits of delt coinineuced). A certiflcate giv- 
en in pursuance of law, by the collector of a 
port of entry, for a certain sum due by tbe 
United Stati s. payable at a timc therein men- 
tioned, to an importer for drawback of duties 
uu mcrchandise importcd aml exi»orted by liim, 
provided tlie duties on the said inerehandise 
shall bave beeu discharged prior to the time 
aforesaid. U. 8. Kev. Stat. §§ 3037—10. 

In some government departments a tcrm 
used to deiiote a homl o< bill by wliieh tiie 
government is chargcd to pay a eroditor or 
his assigns the mouey dne ou au litiug his ae- 
eount. 

An instnimont in writing. genorally un- 
•ler sral, creating a dolinite charge on a def- 
iuite or indefniito fuinl or subject of prop- 
erty, payahle to a given person, etc., aml usu- 
:i 11 y coimtituting oiic of a serics of simiJar 
instrumeiits. Cavanagh, Mon. Sec. 2G7. Seo 
50 L. J. It. Ch. D. 815; Briec, Vltra Virca 
(2d ed.) 279. 

A charge in writing on certain property, 
with tlie ropayment at a time fixed, of money 
lent hy a person thercin named at a given 
interest. 

It is frequeutly resorted to by public com- 
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panies to raise inoney for the prosecution of 
their undertakings. 

Any iustrument (other than a covering or 
trust deed) which either creates or agrees to 
create a debt in favor of one person or cor- 
poration, or several persons or corporations, 
or acknowledges such debt. Simonson, De- 
bentures, 5, where this is given as the result 
of a critical examination and discussion of 
the cases bearing on the definition of the 
term. 

As a rule, both text writers and courts content 
themselves with a statement of inability to define 
them. An English writer says: “No one seems to 
know exactly what debenture meansBuckley, 
Companies Act 169 ; and Chitty, J., said in one case 
that “a debenture means a document which either 
creates a debt or acknowledges it, and any document 
which fulfils either of these conditions is a deben- 
ture 37 Ch. D. 260, 264; but in the same case 
North, J., would uot go so far. In another case the 
same judge (Chitty) said: “The term itself imports 
a debt and acknowledgment of a debt, and generally 
if not always imports an obligation to pay;” 36 
Ch. D. 215 ; and again in another case he thus ex- 
presses the doubt existing as to the exact legal idea 
involved in the expression: “So far as I am aware, 
the term debenture has never received any precise 
legal definition. It is, comparatively speaking, a 
new term. I do not mean a new term in the English 
language, beeause there is a passage in Swift (quot- 
ed in Latham’s Dict.) where the term debenture is 
used.” The lines referred to are: 

“You modern wits, should each man bring his claim, 
Have desperate debentures on your fame: 

And little would be left you, I’m afraid, 

If all your debts to Greece and Rome were paid.” 

And the judge continued: “But although it is 
not a term with any legal defmition, it is a term 
which has been used by lawyers frequently with 
reference to instruments under acts of parliament, 
which, when you turn to the acts themselves, are not 
so described ;” 56 L. J. Ch. 817. 

“Dehentures, which are the commonest form of 
security issued by English corporations, are defined 
to be instruments under seal creating a charge ac- 
cording to their wording upon the property of the 
eorporation, and to that extent conferring a priority 
over subsequent creditors and over existing creditors 
not possessed of such charge. This is the true and 
proper use of the term ; although it is frequently 
applied on the one hand to instruments which do 
not confer a charge and which are nothing more nor 
less than ordiuary unsecured bonds, and on the 
other to instruments which are more than a mere 
charge, being in effect mortgages, and are properly 
termed mortgage debentures.” Jones, Corp. B. & M. 
§ 32. 

In the case of an instrument engaging for the pay- 
ment of “the amount of this debenture,” with cou- 
pons for interest payable half-yearly, Grove, J., 
said: “In the several dictionaries which we are in 
the habit of consultingj no satisfactory definition can 
be found, and neither of the learned counsel has 
been able to afford us any. I do not remember the 
term being used otherwise than in an acknowledg- 
ment of indebtedness by a corporate body having 
power by act of parliament or otherwise to increase 
its capital by borrowing money.” It was something 
different from a promissory note, having a different 
stamp duty, different form, and a special mode of 
paying interest. The paper was held a debenture 
and subject to a higher stamp duty than a promis- 
sory note. In the same case Lindley, J., said that 
what were known as debentures were of various 
kinds ;—mortgage dehentures which were charges on 
somc kinds of property, debenture bonds which were 
not, debentures w r hich were nothing more than an 
acknowledgment of indebtedness and “a thing like 
this which is sometbing more.” 7 Q. B. D. 165. 

Manson, treating of “The Growth of the Deben- 
ture” in 13 L. Q. R. 418, says that its origin was a 


mere acknowledgment of indebtedness from the 
crown, first for wages, etc., of servants, then to 
soldiers for arrears due them, and in various cases 
for amounts due from the exchequer and the cus- 
tom bouse; it was in its primitive meaning just 
what its derivation from debentur implies—an ad- 
mission of indebtedness, importing, as quoted supra 
from Chitty, J., an obligation or covenant to pay. 
From this root, slender as it is,” continues the same 
writer, “have branched all the variety of forms. 

. . . Debentures to Bearer, Registered Debentures, 
Perpetual Debentures, Mortgage Debentures, Deben- 
ture Bonds, Debenture Stock, Trust or Covering 
Deeds, Debenture Stock Certificate to Bearer.” 
Originally not one of a series, now inseparably con- 
nected with serial form. “An issue of debentures 
is in effect one great contributory charge made up 
of a series of securities, identical in form and 
amount.” id. 

Its character springs from its genesis, as the wrlt- 
er above quoted remarks, and is moulded by the 
combination of necessities: (1) Of giving security 
to the holders ; (2) of leaving the company free to 

manage its business. From this combination arises 
the idea of the “floating charge” which binds the 
property of the company and the continuance of 
which as a mere charge is based upon the contin- 
ued existence of the company as a going concern. 
See Floating Chaege. The property charged, 
changing as it does in specie from time to time is 
by English courts termed the Undertaking, which 
title sqe. 

If the company makes by default or is wound up 
or “ceases to be a going concern,” the right of the 
holders arises to ask for a receiver and to realize 
their interest ; 56 L. J. Ch. 536, 35 W. R. 574 ; L. R. 
15 Ch. D. 465. A sale of its entire property assets, 
good will, etc., is not in the ordinary course of 
business and was enjoined ; id. 

“A floating charge, though it nets all the avail- 
able assets, is only an equitable security, and 
. . . may vanish altogether. Hence, where the 
sum borrowed is large, it has become usual to sup- 
plement the floating charge by a mortgage of spe- 
cific property embodied in what is commonly called 
a covering or trust deed 13 L. Q. R. 422 ; which 
has two purposes: (1) To fasten the security upon 
the property; (2) to organize the debenture holders 

into a compact body and name trustees to act for 
them ; id. 

The mere fact that an instrument is on lts face 
termed a debenture does not make it such, if on an 
examination of its substance it is found not to con- 
tain an acknowledgment of, or agreement to pay, a 
debt; 36 Ch. D. 215; 37 id. 260. 

Debentures may be issued by a single per- 
son, a firm, or corporation, and it is an at- 
tribute implied in tlie definition of deben- 
ture that tlie bolders are entitled witliout 
pnority among tbemselves. Tbey are, it is 
said, usually made a primary cbarge on tbe 
corporate property or undertaking, and as 
sucb will bave priority over judgments ob- 
tained by general creditors and over tbe 
claims of sbareliolders; Cav. Mon. Sec. 35S. 

“Sucb debentures are in effect statutory 
mortgages. . . . In England eacb cred- 

itor is secured by a separate mortgage, wliile 
in America one seeures all; and by statute 
in England, bolders of mortgage debentures 
have no priority inter se.” Jones, Corp. B. & 
M. See. 32. 

Sometimes tbe nature of a debenture bold- 
er’s cbarge is tbat of a floating mortgage or 
security attacbing only to tbe subjects wbicb 
are for tbe time being the property of the 
company, and not preventing tbe latter from 
disposing of tbe subject cbarged free from 
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lncumbrance; id.; L. It. 15 Ch. D. 4C5 ; 10 
id. 5o0. 

A debenture is distinguished (1) from a 
mortgage whlch is an actual transfer of prop- 
erty, (2) from a bond which does not directly 
aüect property, aml (o) from a mere chargo 
on property wliicli is individualized and does 
not form part of a scries of similar chargcs; 
Cav. Mon. JSec. 2G7, citing I.. U. 10 Ch. D. 
550, GSl; 15 id. 405: 21 id. 702; L. K. 7 App. 
Cas. 075. Debentures strictly so called dif- 
fcr from mortgages in not conferring on the 
grantee the legal title or any of tlie ordinary 
rights of owuership of the property upon 
which the charge is crcated. A leading Amcr- 
ican writer says of tliis class of sccurities as 
uuderstood in Englaud that the churge cre- 
atcd by them confers only equitable rights 
either as against otlicr crcditors or as against 
the corporntion creating them. It is a test 
whether an instrument is a debeuture or 
mortgage to ascertain wbether the liolder 
has any legal right to interfere with the com* 
pany’s use ur control of the property in wliat- 
ever way it pleases. If the instrument con- 
fcrs a chargc which can be protected and en- 
forccd only in equity it is strictly a deben- 
ture; Joues, Corp. B. & M. § 52. Scc 10 II. 
L. C. 191. Of course, the effeet and exteut of 
the eharge depend entirely upon the languagc 
used ; L. R. 2 Ch. D. 357. 

A debenture bolder in Eugland differs 
from a mortgagee in that the latler has a 
lien upou tnlls and traffic receipts and may 
have a receiver appointed while tlie former 
has not; Jones, Corp. IE & M. § 232; 2 Ir. 
Eq. 524; L. R. 7 Ch. G55. 

Debentures issued hy an Euglish company 
owning land in Italy and hindiug their “as* 
sets, property, and effects“ were licld to cre- 
ate no mortgage or lien ; 2G IV. R. 123; and 
debenture bonds, principal and interest 
payable to bearer, secured by mortgage of 
the company to certain persons as trusteeS 
for the holders. which was void for non-re- 
cording, were lield to ereate no charge; 19 
Q. B. D. 5GS. 

Whcre a company had power “to issue 
boiuls, debentures. or mortgage debentures,” 
wbich would entitlc holders to h'e paid pari 
passu out of the company’s property, evi- 
dcnces of debt expressed as “obligations” by 
which the eompany bound “themselvcs and 
tlicir suceessors and all their estate property, 
ete.,’’ were hcUl to be debentures and to cre- 
ate a cliarge; 30 Ch. Div. 530. 

As issues of debenturos are frequontly, if 
not in most cases, made payablo to the bear- 
er, the question has been mucli litigated in 
England whether in that form tlioy are trans- 
ferable by delivery. There being no statute 
undcr wliich they are negotiable, tbey must 
be so if at all under tlie law mercliant (q. v.). 
Debeutures were at first lield not liegotiahle 
under that law: I,. R. S Q. B. 374: but in 
the Exeliequcr Chamber upon a criticai ex- 
Bouv.—50 


amination the decision was otherwise; L. R. 
10 Ex. 34G; which was allirmed by tlie Ilouse 
uf Ix^rds, whicli distinguished the cases and 
did not review the earlior caso; 1 App. Cas. 
47G; and tinally it was held that delH.*nturcs 
issucd in England hy a honie company pay- 
able to bearcr are negotiul.le by the law 
merchant and tlieir trausfer givos a good ti- 
tle against anybudy to a bona Jidc purehas- 
er; 11S9S] Q. B. G5S. The same rulii g waa 
applied to those of a foreign eumpany, coin- 
moiily treated as negotiable iu the market; 
L1S92] 3 Ch. 527. 

Wliere a number of debentures are sealed 
one after ajiother iu numerical ordoi* they 
prinm facic rauk in priority accordingly, but 
if it is so provided, they rank pari paaau ; 21 
Ch. D. 7G2; 3S id. 15G, 171; Buckloy, Com- 
[uiuies Acts 172. They are gcnerally is>ue«l 
iu a scries, but need not be so, as a singlo 
d(4>onture may be issued to one man; 3G Ch. 
D. 221. 

Debeutures are not issncd until thev are 
delivereil; id.; 34 Ch. D. 5S. A contract to 
make or take dehentures will not l>e speeif- 
ieally cnforced, but the party is left to hia 
aetion for damages; [1S97] 1 Q. li. G92, af- 
ürmed [1898] A. C. 309. 

The exact nature of debentures bas bcen 
much discussed iu England as arising in ca>- 
es wliere tbe question was whether a paper 
required registration under the Bills of Salo 
Act which excepted from its provisious "de- 
heutures’’ issued by any mortgage, loan, or 
othcr incorporated compauy aud soeurcd ui>- 
on tlie eapital stock of goods, eliattcls, and 
etl'eets of such company. 

A memorandum of agrcement whieh con- 
tained a covenant by a company to pay to 
each of nine persons, who wore mentioned iu 
it as lenders, • the sum set opposite their 
names pari passu, and charged nll tlie prop- 
erty of thc company, was a debenture; 3G 
Ch. I). 215 : and the coveriug deed wliieh usu- 
ally aceompanies dcbentures as a seeurity 
for the pnyment of tlie debentures wlien due 
is not a debenture; 34 Ch. D. 43; thougli 
why it should be so held, it has been remark- 
ed, it is dillicult to see iu view of tbe judicial 
defiuitions of the word “debenture” quoted 
supra ; Simonson, Debontures, 4 (and see re- 
marks of Eord Xortli; 37 Ch. D. 2M. 291) ; 
hut it need not bc registered under the Bills 
nf Sales Aet; [1S9I] 1 Ch. (A. C.) tüT; [1S9G1 
2 Ch. 212. 

A mere inemorandum in writing l>y a coal 
and fireclay working aud hrick-makiug coiu- 
pany. of a deposit with bankers of title deeds, 
as a seenrity for balanees due or to becüine 
dne, but wbicli did not admit any speeitie 
debt. or contain an agreemont to pay otlier- 
wise than hy an agreement to exeeute a legal 
mortgago, was uut a debenture; 37 Ch. D. 
LM. 

The aet refn reil to speaks of “debentures 
issucd . . . and secured upou,” and an 
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EngBsh writer of authority considers that 
this ineans a borrowing money for the bene- 
fit of several lenders ; Buckley, Companies 
Acts 170; but it has been held that the stat- 
utory term debenture applied when there 
were several lenders but only one security 
given for the bcnefit of all; 30 Ch. D. 215; 
lt may consist of one document, not necessa- 
rily of a series of docuinents; id.; and a 
single security to a single lender, not pur- 
porting in terms to be a debenture, was one 
in law ; 37 Ch. D. 2G0. A security to a lend- 
er on somc part of a eompany’s property is 
not one, while an issue secured upon its en- 
tire stock in trade and undertaking is, and 
between these two is to be sought the line of 
demarcation; Buckley, Companies Acts 172. 

The remedy upon a default was formerly 
by an action to realize the seeurity commenc- 
ed by one holder on behalf of all and the ap- 
pointment of a receiver and manager to car- 
ry on the business; this was followed by a 
winding up petition, but more recently the 
proceeding has been for a decree of foreclo- 
sure; [1S07] 1 Ch. 11. A power of sale may 
be, and usually is, included in the trust deed; 
13 E. Q. Rev. 424. 

Debenture holders with a floating charge 
were held to be superior to execution cred- 
itors; [1891] 1 Ch. G27, C. A. 3 id. 260. 

As to spent debentures, see Bonds. See 
Covebing Deed. See Promissoky Notes as 
to sealed debentures. 

See Simonson, Debentures. 

DEBENTURE BONDS. See Debentures. 

DEBENTURE STOCK. An issue of stock 
usually irredeemable and transferable in 
any amount, not including a fraction of a 
pound. 

The terminability and fixity in amount of 
debentures being inconvenient to lenders has 
led to their being in many cases superseded 
by debenture stock. Whart. Lex. 

The issue of debenture stock is not borrow- 
ing at all ; it is the sale, in consideration of 
a sum of money, of the right to receive a per- 
petual annuity; 9 Ch. D. 337 ; Buckley, Com- 
panies Acts 172 ; and none the less so if re- 
deemable at the option of the company; id. 

DEBET ET DETINET (Eat. he owes and 
withholds). An action of debt is said to be in 
the debet et detinct when it is alleged that 
the defendant owes and unjustly withholds 
or detains the debt or tliing in question. The 
action is so brought between the contracting 
parties. See Detinet. 

DEBET ET SOLET (Lat. he owes and is 
used to). Where a man sues in a writ of 
right or to recover any right of which he is 
for the first time disseised, as of a suit at 
a mill or in case of a writ of quod permittat , 
he brings his writ in the debet et solet. Reg. 
Orig. 144 a; Fitzh. N. B. 122, M. 

DEBET SINE BREVE (Lat He owes 


without declaration filed). Used in relation 
to a confession of judgment. , 

DEBST. A term used in book-keeping, to 
express the left hand page of the ledger, or 
of an account to which are carried all the 
articles supplied or amounts paid on the sub- 
ject of an account, or that are charged to 
that account. 

The balance of an account where it is 
shows that sometliing rcmaius due to the par- 
ty keeping the account. 

An amount which is set down as a debt 
or owing. 

DEBITA LAICORUM (Lat.). Debts of the 
laity. Those which may be recovered in 
civil courts. 

DEBITUM IN PR/ESENTI SOLVENDUM 
IN FUTURO (Lat.). An obligation of which 
the binding force is complete and perfect, 
but of which the performance cannot be re- 
quired till some future period. 

DEBT (Lat. debere , to owe; debitum , 
something owed). In Contracts. A sum of 
money due by certain and express agreement. 
3 Bla. Com. 154. See Fisher v. Consequa, 2 
Wash. C. C. 3S6, Fed. Cas. No. 4,816. 

All that is due a man under any form of 
obligation or promise. Gray v. Bennett, 3 
Metc. (Mass.) 522. See Appeal of City of 
Erie, 91 Pa. 402. 

Active debt. One due ^o a person. Used 
in the civil law. 

Ancestral debt. One of an ancestor which 
the lavv compels the heir to pay. Watkins v. 
Holman, 16 Pet (U. S.) 25, 10 L. Ed. S73; 
A. & E. Eneyc. 

Doubtful debt. One of which the payment 
is uncertain. Clef des Lois Romaines. 

Fraudulent debt. A debt created by fraud 
implies confidence and deception. It implies 
that it arose out of a contract, express or im- 
plied, and that fraudulent practices were em- 
ployed by the debtor, by which the creditor 
was defrauded. Howland v. Carson, 28 Ohio 
St. 628. 

Uypotlieeary debt. One which is a lien 
upon an estate. 

Judgment debt. One which is evidenced 
by matter of record. 

Liquid debt. One wliich is immediately 
and unconditionally due. 

Passive debt. One which a person owes. 

Privileged debt. One whicli is to be paid 
before others in case a debtor is insolvent. 

The privilege may result from the cliaracter 
of the creditor, as wliere a debt is due to the 
United States; or the natnre of the debt, as 
funeral expenses, etc. See Preference; 
Privilege; Lien; Priority; Distribution. 

Spccialty. A debt by specialty or speeial 
contract is one whereby a sum of money be- 
comes, or is acknowledged to be, due by deed 
or instrument under seal; 2 Bla. Com. 465; 
Probate Court for Dist. of Orleans v. Child, 
51 Vt 86. 
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A debt may be evidonced by matter of 
record, by a contract undor seal, or by a sim- 
ple contract. The distiiignisbing and neces- 
sary feature is that a fixed and spccitic 
ainount is owing and no futurc valuatiou is 
required to settle it; 3 Iila. Coin. 154; Mat- 
ter of Denny, 2 IIill (N. Y.) 220. 

See Accokd axd Satisfaction; Bankrupt- 
cy; Compensation; Confusion; Defeas- 
ance; Delegation ; Disciiakce of a Con- 
tract; Extinction; Extinouisiiment; For- 
mer Kecovery; Lapse of Time; Xovation; 
Payment; Kelease; Kescission; Set-Off. 

In Practicc. A form of action wliicli lies 
to rccover a sum certain. 2 Greenl. Ev. 279; 
Andr. Steph. Pl. 77, n. 

It iies wherever the sum due is certain or ascer- 
taincd in such a manncr as to bc rcadiiy rcduced to 
a certainty, without regard to the manner In which 
the obiigation was incurrcd or is evidenced ; Crock- 
ett v. Moore, 3 Sneed (Tenn.) 145 ; Lee v. Gardiuer, 
26 Miss. 621 ; Home v. Semplc, 3 McLean, 150, Fed. 
Cas. No. 6,658 ; Bullard v. Bell, 1 Mas. 243, Fed. 
Cas. No. 2,121; U. S. v. Claflin, 97 U. S. 546, 24 L. 
Ed. 1082 ; Baum v. Tonkin, 110 Pa. 569, 1 Ati. 535. 

It is thus distinguished from assumpsit, which lies 
as weil wherc the sum due is uncertain as where it 
is ccrtain, and from covenant, which lies only upon 
contracts cvidtnccd in a ccrtain manner. 

It is said to lic in the debet and dctinet (when lt 
is stated that the defendant owes and detains) or in 
the detinct (when it is statcd merely that he de- 
tains). Debt in the detinet for goods differs from 
dctinue, because it is not essential in this action, as 
in detinue, that ‘the specific property In the goods 
shouid have been vested in the plalntiff at the time 
the actlon is brought. Dy. 24 b. 

It is used for the recovery of a debt co nomine 
and in numero; though damagcs, which are in 
most instauces mereiy nominai, are usuaiiy award- 
ed for the detcntion ; 1 H. Bla. 550 ; Cowp. 588. 

The action lies in tlie debct and detinet 
to recover money due, on a record or a judg- 
mcnt of a court of record; Salk. 109; Eby 
v. Burkliolder, 17 S. & K. (ra.) 9; Allen v. 
Lyman, 27 Vt. 20; Austin v. Townes, 10 
Tex. 24; altkougk a foreign court; Moore 
v. Adie’s Adm’r, 1S Ohio 430; Mclntire v. 
Carutli, 3 Brev. (S. C.) 393; Jordan v. Kobin- 
son, 15 Me. 1G7; Cole v. Driskell, 1 Blackf. 
(Ind.) 1G; Williams v. Preston, 3 J. J. Mar. 
(Ky.) G00, 20 Am. Dec. 179; McKim v. Odom, 
12 Me. 94; on statutcs at the suit of the par- 
ty aggrieved; Vaughan v. Thompson, 15 111. 
39; Morrison v. Bedell, 22 N. Ii. 234; Gar- 
man v. Garnble, 10 Watts (Pa.) 3S2; lsrael 
v. President, etc., of Town of Jacksonville, 
1 Scam. (111.) 290; Falconer v. Campbell, 2 
McLean, 195, Fed. Cas. No. 4,G20; Keed v. 
Davis, 8 Pick. (Mass.) 514; CkalTee v. U. S., 
1S Wall. (U. S.) 516, 21 L. Ed. 90S; or a com- 
mon informer; Lewis v. Stein, 1G Ala. 214, 
50 Am. Dec. 177; Sims v. Aldcrson, 8 Lcigh 
(Va.) 479; including awards by a statutory 
commission; Knowles v. Inliabitants of East- 
ham, 11 Cusli. (Mass.) 429; on spccialtics ; 1 
Term 40; Little v. Mercer, 9 Mo. 21S; Salter 
v. Rickardson, 37 B. Monr. (Ky.) 204; Allon 
v. R. Co„ 32 N. II. 44G; Nash v. Nash, 16 
111. 79; including a recognizance; Dowlin v. 
Standifer, 1 Hempst. 290, Fed. Cas. No. 


4,041 a; Bentley v. Lyman, 21 Conn. 81; 
State v. Folsoin, 2G Me. 209; see Pate v. 
People, 15 111. 221; Gale v. Boyle. G Cu<h. 
(Mass.) 13S; Nesbitt v. Ware, 30 Ala. Gb; 
on a promissory note; Bentley v. Dic-kson, 1 
Ark. 1G5; Loose v. Loose, 3G Pa. f*3>; on a 
bill of excbange; Ilollingsvorth v. Milt<»n, s 
Ix*igh (Va.) 50; on simplc ctjntnicts , wlnther 
exi»ress; Loe v. Gardiner, 2G Mi<s. 521; Bar- 
clay v. Moore, 17 Ala. 034; Gift v. H iU, 1 
Ilumplir. (Tenn.) 4S0; althougli tlio cnntract 
miglit have beon disohargod un or l»ef<«ro 
tlie day of paymont in articlos of merrlian- 
dise; Young v. Ilawkins, 4 Yerg. (Tenn.) 171; 
or implicd; Bull. N. P. 107; Yan Deuson v. 
Blum, 1S Pick. (.Alass.) 229, 29 Am. Dcc. 
5S2; Thomiison v. French. 10 Yerg. (Tenn.) 
452; Hougliton v. Stowell, 2S Mc. 215; Dil- 
linghnm v. Skcin, 1 Ilompst. 181, Fed. Cas. 
No. 3.912 a; Gray v. Johnson, 14 N. II. 414; 
to rccover a speciüc rcward offered; Dis- 
borough v. Outcalt, 1 N. ,J. E<]. 310. An ac- 
tion of debt is the proper remody of a land- 
lord against his tenant in possevsion to re- 
cover a statutory ]ionalty for willfully out 
ting trees wdthout the owncr’s consent; Kog- 
ers v. Brooks. 99 Ala. 31, 11 South. 753; 
and also in favor of the benefieiaries in a 
certificate of mcmbersliip in a mutual benefit 
association; Abe Lincoln' Mut. Life & Acci- 
dcnt Socicty v. Miller, 23 111. App. 341; but 
it does not lie on a decree of foroelostiro. 
wliich ordors tlie rnoney secured hy llio 
mortgage to be paid, or in default thoreof 
the mortgaged premises to be sold and tho 
procoeds paid into court; Burgos v. Souther. 
15 K. I. 202, 2 Atl. 441. 

It lies in the detinet for goods; Dy. 24 b; 
Dowlin v. Standifer, 1 Ilempst 290, Fed. 
Cas. No. 4,041 a ; Snell v. ICirby, 3 Mo. 21, 22 
Am. Dec. 45G; and by an executor for moncy 
due the testator; 1 Wms. Saund. 1; seo 
Brown’s Adm’r v. Brown, 10 P». Monr. (Ky.) 
247; or against him on the testator’s con- 
tracts; Childress v. Emory, 8 Wlicat. (U. S.) 
G42, 5 L. Ed. 705. 

Thc dcclaration, wlien the action is found- 
ed on a rccord . uecd not avcr oonsidoraiion. 
When lt is founded on a spcciaJtg, it must 
contain -tlie specialty; Iluber v. Burke, 11 S. 
& K. (Pa.) 23S; but necd not avcr considera- 
tion; Nash v. Nasli, 1G 111. 79; Rarrett v. 
Carden, G5 Vt. 431. 2G Atl. 530, 3G Am. St. 
Kop. S7G ; but when the action is for rent, 
the dced need not be declarcd on ; Gray v. 
Johnson, 14 N. II. 414. Wlicn it is fouudod 
on a simplc contract, tho considoration must 
he averred; and a liability or agreement, 
though not necessarily an cxpress promise 
to pay, must be stated; 2 Terin 2S. 30. 

The pJca of niJ dcbct is the general issue 
when the action Is on a simplc contract, on 
statutos, or where a speoialty is matter of 
indueement merely; Stilson v. Tobcy, 2 
Mass. 521; Minton v. Woodwortk, 11 Jolins. 
(N. Y.) 474; King v. Kamsay, 13 111. G19; 




DEBT 


788 


DEBTOR’S SUMMON8 


McConnell v. Bank, 6 Ark. 250; Dyer v. 
Cleaveland, 1S Vt. 241; U. S. v. Cumpton, 

3 McLean 163, Fed. Cas. No. 14,902; Hyatt 
v. Robinson, 15 Ohio 372; Trustees of Dart- 
mouth College v. Clough, 8 N. H. 22; Clark 
v. Mann, 33 Me. 26S; Stipp v. Cole, 1 Ind. 
146; Matthews v. Redwine, 23 Miss. 233. 
Non est factum is the common plea when 
on specialty, denying the execution of the 
instrument; 2 Ld. Raym. 1500; Chambers v. 
Games, 2 G. Greene (Ia.) 320; Brooks v. 
Bobo, 4 Strobh. (S. C.) 38; People v. Row- 
land, 5 Barb. (N. Y.) 449; Brobst v. Welker, 

5 Pa. 4G7; Utter v. Vance, 7 Blackf. (Ind.) 
514; Boynton v. Reynolds, 3 Mo. 79; and 
nul tiel rccord when on a record, denying 
the existence of the rccord; ISIenln v. Kum- 
bel, 23 Wend. (N. Y.) 293; Hall v. Williams, 

6 Pick. (Mass.) 232, 17 Am. Dec. 356. As 
to the rule when the judgment is one of 
another state, see Clark v. Mann, 33 Me. 
26S; Williams v. Preston, 3 J. J. Marsh. 
(Ky.) 600, 20 Am. Dec. 179; Mills v. Duryee, 

7 Cra. (U. S.) 481, 3 L. Ed. 411; Town of 
St. Albans v. Bush, 4 Vt. 5S, 23 Am. Dec. 
246; Lanning v. Shute, 5 N. J. L. 778; 
Clarkes Adm’r v. Day, 2 Leigh (Va.) 172; 
as well as the titles Foeeign Judgment, Con- 

FLJCT OF LAWS. 

As to the situs of a debt in attachment 
and garnishment proceedings, see Lex Rei 
SlT.E. 

Other matters must, iu general, be plead- 
ed specially; Hays v. Muir, 1 Ind. 174. 

The judgment is, generally, that the plain- 
tiff receive his debt and costs when for the 
plaintiff, and that the defendant receive his 
costs when for the defendant; Chapman v. 
Wright, 20 111. 120; Rutter v. State, 1 Ia. 
99; Downs v. Ladd, 4 How. (Miss.) 40. It 
is reversible error to render judgment not 
only for the debt sued on, but for damages, 
as in assumpsit and for interest on the judg- 
ment ; Reece v. Knott, 3 Utah 451, 24 Pac. 
757. See Judgment. 

DEBTEE. One to whom a debt is due; 
a creditor: as, debtee executor. 3 Bla. Com. 
1S. 

DEBT0R. One who owes a debt; he who 
may be constrained to pay what he owes. 

DEBTOR’S ACT, 1 869. The statute 32 & 
33 Vict. c. 62, abolishing imprisonment for 
debt in England, and for the punishment of 
fraudulent debtors. 2 Steph. Com. 159-164. 
(Not to be confounded with the Bankruptcy 
Act of 1869.) Mozl. & W. Dict 

DEBTOR’S SUMM0NS. In English Law. 

A summons issuing from a court haviug ju- 
risdiction in bankruptcy, upon the creditor 
proving a liquidated debt of not less than 
£50, which he has failed to collect after 
reasonable effort, stating that if the debtor 
fail, within one week if a trader, and with- 
in three weeks if a non-trader, to pay or 
compound for the sum specified, a petition 


may be prcsented against him, praying that 
he may be adjudged a bankrupt Bkcy. Act, 
1SG9, s. 7; Robson, Bkcy.; Mozl. & W. Dict. 

DECAL0GUE. The ten commandments. 

DECANATUS, DECANIA, DECANA (Lat). 

A town or titliiiig, consisting originally of 
ten families of freeholders. Ten tithings 
eompose a hundred. 1 Bla. Com. 114; Med- 
ley, Orig. Illus. Eng. Const Hist. 

Decanatus, a deanery, a company of ten. 
Spelman, Gloss.; Calvinus, Lex. 

Decania, Dccana, the territory under the 
charge of a dean. 

DECANUS (Lat.). A dean; an officer 
having charge of ten persons. In Constan- 
tinople, an officer who has charge of the 
burial of the dead. Nov. Jus. 43, 59; Du 
Cange. The term is of extensive use, being 
found with closely related meanings in the 
old Roman, the civil, ecclesiastical, and old 
European law. It is used of eivil and eccle- 
siastical as well as military affairs. There 
were a variety of decani. 

Decanus monasticus, the dean of a mon- 
astery. 

Decanus in majori ecclesia , dean of a 
cathedral church. 

Decanus militaris, a military captain of 
ten soldiers. 

Decanus episcopi, a dean presiding over 
ten parishes. 

Decanus friborgi, dean of a fribourg, tith- 
ing, or association of ten inhabitants. A 
Saxon officer, whose duties were those of an 
inferior judicial officer. Du Cange; Spel- 
man, Gloss.; Calvinus, Lex. 

D ECAPITATI 0 N (Lat. de, from, caput , a 
head). The act of beheading. In some coun- 
tries a method of capital punishment. See 
Capital Punishment. 

DECEDENT. A deceased person. 

The signification of the word has become more 
extended than its strict ‘etymological meaning. 
Strictly taken, it denotes a dying person, but is al- 
ways used in the more extended sense given, denot- 
ing any deceased person, testate or intestate. 

See Executors and Administrators. 

D E C EIT. A fraudulent misrepresentation 
or contrivance, by which one man deceives 
another, who has no means of detecting the 
fraud, to the injury and damage of the lat- 
ter. It need not be made in words, if the 
impression be made on the mind of the oth- 
er party, upon which he acts, without the 
exact expression in words of the understand- 
ing sought to be created ; 17 C. B. n. s. 482; 
Mizner v. Kussell, 29 Mich. 229. Suspicion 
by the maker that his statements are false 
is the legal equivalent of knowledge of their 
falsity and fraudulency; Shackett v. Bick- 
ford, 74 N. H. 57, 65 Atl. 252, 7 L. R. A. 
(N. S.) G46, 124 Am. St. Rep. 933. 

Fraud, or the intention to deceive, is the 
very essence of this injury; Stewart v. 
Ranch Co., 128 U, S. 383, 9 Sup. Ct 101, 32 
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L. Ed. 430; for if the party mlsrepresenting 
was himself raistaken, no blarae can attach 
to liira; Poll. Torts 333; Farmers’ StocU- 
Breedin" Ass’n v. Scott, 53 Kan. 534, 3G Pac. 
9TS; Wachsmuth v. Wachsmuth, 45 111. ApP- 
344. The representation must be made jnalo 
aninio; but whether or not the party is him- 
self to gain by it is wholly iinmaterial. 

It may be by the deliberate assertion of 
a falsehood to the injury of another, hy fail- 
ure to disclose a latent defect, or by con- 
cealing aa. apparent defcct; but, as a rule, 
mere silence on the part of one party to a 
transaction as to faets which are important 
to the other is not deceit, if he is under no 
obligation to disclose them; Big. Torts 12; 
E. K. G H. L. 377. 

Where the seller asked the buyer whetker 
there was any news (of the trcaty of I'eace 
in 1815) that would 'enhance the price of 
tobacco and tlie buyer romained silent, it 
should liave gone to tlie jury to say wlietker 
any iraposition was practised, the court say- 
ing that while the buyer ueed not, as matter 
of law, coramunicate special information 
knowii only to him, he nuist take care not 
to impose on the seller ; Laidlaw v. Organ, 2 
Wbeat. 178, 4 L. Ed. 214. In U. S. v. Bell Tel- 
eplione Co., 12S U. S. 323, 0 Sup. Ct. 90, 32 
L. Ed. 450, it was held that if, with inteut 
to deceive, either party to a coutract of 
sale conceals or suppresses a material fact 
wliich he is in good faith bound to disclose, 
tliat is evidence of or equivalent to a falsc 
representation. General assertions, hy a ven- 
dor or lessor, that tlie property offered for 
sale or to be leased is valuable or very valu- 
able, although, sueh asscrtions turn out to 
be untrue, are not misrepresentations 
amouuting to deceit, nor are they to he re- 
garded as statements of existing facts, upon 
which an action of deceit may be based, 
but rather as expressions of opinions or be- 
liefs; Lehigh Zinc & Iron Co. v. Bamford, 
150 U. S. GG5, 14 Sup. Ct. 219, 37 L. Ed. 
1215; or as propkeeies as to fiuancial pros- 
perity ; Kimber v. Young, 137 Fed. 744. 70 
C. C. A. 178; Deming v. Darling, 14S Mass. 
504. 20 N. E. 107. 2 L. R. A. 743. 

The party deceived raust have been in a 
situation such as to have no means of de- 
tecting the deceit. But see Carpeuter v. 
Wright, 52 Kan. 221, 34 Pac. 79S. 

A persou cannot sustain an action for de- 
ceit where no harra coines to liiin; Aklen v. 
Wright, 47 Minn. 225, 49 X. W. 7G7; Roonie 
v. Jennings, 2 Misc. 257. 21 N. Y. Supp. 938, 
nor can he where lie does not rely on the 
misrepresontations ; Fowler v. McCann, SG 
Wis. 427, 5G N. W. 10S5. 

In order to coiistitute dcceit it is neces- 
sary either that tlie false representations 
should be known by the person rnaking them 
to be untrue, or that he should liave no rea- 
son to believe them true. Mere iguorance 
of their falsity is no excuse: Burge v. Stro- 
berg, 42 Ga. SS; see Carondelet Iron Works 


v. Moore, 78 111. G5 ; Hess v. Young, 59 Ind. 
379; Cooper v. Lovering, 10G Mass. 77; Beebe 
v. Knapp, 2S Mich. 53; Newell v. Ilorn, 45 
N. II. 422; Long v. Warren, GS N. Y. 42G. 
Deecit may be eoramitted not only with the 
careful intention of one wlio Itnows wliat he 
asserts to be true or false, but also with 
the reckless inteiition of one whu dues not 
know wliat he represents to be true or falsu, 
but wlio, for one reason or anuthei*. is will- 
ing that his reekless representatiuiis shuuhl 
be believed; Stimsoii v. llelps, 9 Colu. 33. 10 
l’ac. 290; Sinith v. Riehards, 13 Bet. (U. S.» 
2G, 10 L. Ed. 42; Busterud v. Farringtun, 
3G Minn. 320, 31 N. W. 3G0. 

The mere expression of opiniou is not de- 
ceit, though untrue and made in most pusi- 
tive language; 3 T. R. 51; 2 East 92; Credle 
v. Swindell, 03 N. C. 305; Ilazard v. Irwiu, 
1S I’ick. (Mass.) 95; but tbe exprcssiun uf 
opinion as knowledge inay render oue liable 
for fraud; Cabot v. Christie, 42 \t. 121, 1 
Am. Rep. 313; or wliere the rneans of forni- 
ing a correct opinion are withiu the reach of 
one party only; lledin v. Medical & Surgical 
lnstitutc, G2 Miun. 14G, G4 N. W. 15S, 35 L. 
U. A. 417, 54 Am. St Rep. G28; and the rule 
has bcen avoided by the court's finding in 
a statement of uiiiuion some implied repre- 
sentation of fact; Spead v. Tomlinsou, 73 
N. II. 4G, 59 Atl. 370, GS L. R. A. 432. Tbus 
a cattle-dealer who expresses an apparent 
opiniou as to the weight of cattle he desires 
to sell, knowing it to be untrue, is guilty of 
deceit; Birdsey v. Bulterfield, 34 Wis. 02. 

Though false representations as to the 
value of land are not alone sufiieient to sus- 
taiii an action for damages, yet if linule in 
connection with otliers as to the net reveiiues 
derived, they are sufiicient to suppurt such 
an action; Ilendersun v. Ilenshall, 54 Fed. 
320, 4 C. C. A. 357; aiul an actiun for false 
representation as to titlc, in a sale of lands, 
may be maintained thougb the deed cuntains 
no covcnants; Barues v. Ry. Co., 54 Fed. 
S7, 4 C. C. A. 199. 

An action fur deccit ean only be based 
upon the misrepresontation of raatters of 
fact, not of matters of law; unless the party 
who made the niisreprcsentation did it with 
knowledge both of the law and uf the others 
ignorance of it; Townseiid v. Cowles, 31 Ala. 
434; Dillman v. Nadlehoffer, 119 111. 5G7, 
7 N. E. 8S; Burt v. Bowles, 69 Iiul. 1; L. 
R. 4 Ch. D. 702; Morelaud v. Atchisuii, 19 
Tex. 303; T T ptou v. Tribileoek, 91 IJ. S. 45, 
23 L. Ed. 203. 

If the party eomplaining of misrepresenta- 
tions had tlie sauie sources of information 
as the one who made them, he must avail 
himself of his meaiis of knowledgo, or he 
cannot recover; Slanghter v. Gerson, 13 
Wall. (U. S.) 379. 20 L. Ed. G27; Brown v. 
I.each, 107 Mass. 3G4; Pigott v. Graham, 
4S Wash. 318, 93 rao. 435. 14 L. R. A. (N. S.) 
1176; Farusworth v. DurTner, 112 U. S. 43, 
12 Sup. Cl 1G1, 35 L. Ed. 931; Warner v. 
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Benjamin, 89 Wis. 290, 62 N. W. 179. A 
clause in a contract providing tliat the plain- 
tiff should verify defeudant’s plans does not 
as a matter of law bar the plaintiif’s recov- 
ery; but whether or not the plaintiff acted 
in reliauce on the defendaut’s plans is a 
questiou for the jury; [1907] A. C. 351. 

But a contractiug party may rely upon 
express statements of fact, the truth of 
which is kuown or presumed to have been 
known to the other party, even where the 
means of informatiou are open to him; Big. 
Torts 26; especially wheu the representation 
has a natural tendency to prevent investiga- 
tion or is made the basis of the contract; 
id.; where one contracting party has a men- 
tal or physical infirmity, or where the par- 
ties do not stand upon an equal footing, the 
duty of investigating tlie truth of statements 
may be less; id. 2S. 

The plaintiff must also have acted upon 
the representation, and sustained injury by 
so doing; 4 H. & N. 225; Wells v. Water- 
house, 22 Me. 131; Liudsey v. Lindsey, 34 
Miss. 432; Phipps v. Buckman, 30 Pa. 401; 
Enfield v. Colburn, 63 N. H. 21S; and they 
must have been made to him; Iasigi v. 
Brown, 17 How. (U. S.) 183, 15 L. Ed. 20S; 
Lindsey v. Lindsey, 34 Miss. 432; Hunnewell 
v. Duxbury, 154 Mass. 2S6, 2S N. E. 267, 13 
L. R. A. 733. One who purchases stock in 
the market, upon the faith of a prospectus 
received from persons not connected with the 
corporation, cannot enforce a liability against 
the directors for false representations there- 
in; L. R. 6 H. L. 377; but where a prospec- 
tus is put out by a company to sell its stock, 
any oue of the public may act on it; Big. 
Torts 33. 

The false representations upon which de- 
ceit is predicated must also, in order to sup- 
port the action, be material and relevant, 
and be the determiniug factor of the trans- 
actions; L. R. 2 Ch. 611; 5 De G., M. & G. 
126; Bond v. Ramsey, S9 111. 29; Noel v. Hor- 
ton, 50 Ia. 687; Teague v. Irwin, 127 Mass. 
217; Miller v. Barber, 66 N. Y. 55S. It must 
appear that the fraud was an inducing cause 
of the contract; 9 App. Cas. 190. 

Where the effect of the misrepresentations 
was to bring the parties into relations wlth 
each other, express evidence of an inteut to 
defraud is unnecessary; but where by false 
representations one suffers damage in a 
transaction with a third person, there must 
be express evidence that the party makiug 
the representation iutended it to be aetcd 
on, or that the plaintiff was justified in as- 
suming that he so intended; Big. Torts 31. 
It is suffieient if the representation was 
made with the direct intent that it should 
be communicated to the plaintiff, or to a 
class of which lie was one; L. R. 6 H. L. 377. 

In order to sustain au action for deceit 
there must be proof of fraud and nothiug 
short of that will suffice. Secondly. Fraud 
is proved wheu it is shown that a false rep- 


resentation has been made (1) knowingly, or 
(2) witliout belief in its truth, or (3) reck- 
lessly careless whether it be true or false; 
Lord Ilerschell, in Derry v. Peek, 14 App. 
Cas. 337. Although treatiug the second and 
third as distinct cases, he says: “I think the 
third is but an instance of the secornl, for 
one who makes a statement uuder such cir- 
cumstauces can have no real belief of the ♦ 
truth of what he states. To prevent a false 
statement being fraudulent, there must, I 
think, always be an honest belief in its 
truth and this probably covers the whole 
ground, for one who knowiugly alleges that 
which is false has obviously no such houest 
belicf. Tliirdly. If fraud be proved, the mo- 
tive of the guilty person is immaterial. It 
matters not that there was no intention to 
cheat or to iujure the person to whom the 
statement was made.”* In that case (Derry 
v. Peek) a special act incorporating a tram- 
way company provided that carriages might 
be moved by animal power and, with the 
consent of the Board of Trade, by steam 
power. The directors issued a prospectus 
containing a statement that by their special 
act the company had a right to use steam 
power, which statement was made in the 
houest belief that it was true, and the Board 
of Trade haviug refused their conseut to the 
use of steam power, persous who had taken 
shares on the faitli of tlie statement brought 
an action of deceit against the directors; the 
House of Lords, reversiug the Court of Ap- 
peal, held that the defendauts were not 
liable. 

Iu an action of deceit the plaintiff must 
prove that the untrue statement of the de- 
fendant was made with a fraudulent intent; 
[1912] A. C. 1S6. It is not sufficient Jhat 
there is bluuderiug carelessness, however 
gross, unless there is willful recklessness; 
[1S91] 2 Cli. 449. Recklessly making a state- 
ment, intending it to be acted upon, not car- 
ing whether it is true or false, may be said 
to show that a man has a wicked mind and 
is actiug fraudulently; [1S93] 1 Q. B. 491, 
Lord Esher, M. R. His mind is wicked not 
because he is negligent, but because he ls 
dishonest in not caring about the truth of 
his statement; id. x per Bowen, L. J.; Shack- 
ett v. Bickford, 74 N. H. 57, 65 Atl. 252, 7 
L. R. A. (N. S.) 646, 124 Am. St. Rep. 933; 
the grounds of belief and the means of 
knowledge in possession of the person mak- 
ing the statemeut are to be considered in de- 
termining the honesty of the belief; Hind- 
man v. Bank, 112 Fed. 931, 50 C. C. A. 623, 
57 C. C. A. 10S. 

Derry v. Peek was followed in Ivountze v. 
Keimedy, 147 N. Y. 124, 41 N. E. 414, 29 
L. II. A. 360, 49 Am. St. Rep. 651, where it 
was held that where an act is attributable 
to an honest belief, a fraudulent intent is 
lacking and a charge of deceit fails. In 
Watson v. Jones, 41 Fla. 241, 25 South. 673,^ 
the leadiug Euglish case was not followed; 
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it was there bcld tliat tüe defendant's situa- 
tiun or means ot' knowledge made it üis duty 
to know ; to tbe same effeet, Seale v. Eaker, 
70 Tex. 283, 7 S. W. 742, 8 Am. St. Kep. 002; 
Munroe v. I'ritcbett, lü Ala. 780, 00 Am. Dec. 
203; Jordan v. I'iekett, 78 Ala. 331; Johnson 
v. Gulick, 40 Xeb. 817, 00 JS’. W. 883, 50 Am. 
8t. Rep. 020. 

Tliere may be a duty to use care in tbe 
aceuracy of representations where the plain- 
tiffs are reasonable iu relying upon them 
and thc defendants knew tbat they would do 
so and would be damaged if such represeu- 
tations were false; Harriott v. Klimiitou, 100 
Mass. 0S0, 44 N. E. Ut)2; Edwards v. Eumb, 
09 X. II. 099, 45 Atl. 480, 00 L. It. A. 100; 
L. R. 0 Exch. 1. 

As society becomes more complex and the 
consequences of negligence more far reacli- 
ing, the obligation of using eare beeomes 
stricter in morals, and will. have to beeomc 
stricter in law, notwithstanding Derry v. 
I’eek ; 7 L. Q. R. 107. See 14 Ilarv. L. It. 1S4, 
as to liability for the negligent use of lan- 
guage. 

In Nasb v. Trust Co., 103 Mass. 574, 40 N. 
E. 1039, 2S L. R. A. 753, 47 Am. St. Rep. 489, 
it was hcld tbat a defendant wbo had writ- 
ten a letter reasonably to be understood as 
warranting a title, migbt show that tbe let- 
ter was intended to convey anotber meaning. 
Field, C. J., and Holmes, J., dissented, ar- 
guing, as does Sir Frederic Pollock in 5 L. 
Q. R. 410, that a man should be bound by 
a reasonable interpretation of his words 
wben be kuows others will act upon them. 
See 9 Harv. L. Rev. 214. 

One wbo makes a representation positive- 
ly, without knowing whether it is false or 
true, is liable for deeeit; L. R. 7 II. L. 102; 
Stone v. Covell, 29 Mich. 359. 

To tell half the truth and to conceal the 
otlier balf, amounts to a false statement, 
and differs in no respeet from the case of 
false representations; Mitchcll v. McDougall, 
02 111. 501; Stewart v. Ranche Co., 128 U. 8. 
3S3, 3S8, 9 Snp. Ct. 101, 32 L. Ed. 439; Wil- 
liams v. Spurr, 24 Mich. 335; L. R. 0 H. L. 
403; Mallory v. Leach, 35 Vt. 150, 82 Am. 
Dcc. 025. 

An action of tort for deceit in the sale 
of propcrty docs not lie for false and fraud- 
ulent represeutations eoncerning proüts that 
may be made from it in the futnre; Pedriok 
v. Porter, 5 Allen (Mass.) 324. 

While an lumest belief in tbe truth of rep- 
resentatious is a defence to an action for de- 
ceit at eommon law, it is no defenee to a 
bill in equity to set aside thc transaction; 
7 Beav. 149; Seeley v. Reed, 25 Fed. 301; 
Ivyle v. Kavanagb, 103 Mass. 350, 4 Am. 
Rep. 500. It is also a ground for objectiug 
to the enforceiuent of tlie contract, and 
even for a rescission of the contract upon 
the ground of mistake; Big. Torts 23. 

Private corporations arc beld Iiablc for 
the wrougful acts and ncgleet of their agents 


or servants, done in the course of thelr em- 
ployment; Lamm v. Homestead Ass‘n, 49 
Md. 241, 33 Am. Rep. 240. In Kngland the 
rule is that if tlie person has bcou induced 
to purcliase sbares of a corporation by mis- 
representations of its direotors and Mill'ers 
damage thercby, be must bring an action of 
deceit against sucb directors individnaily; 
wbile iu tbe U. S. it seerns to be the rule 
tbat a corporation may be sued in sucb 
cases; Fogg v. Grillm, 2 Alleu (Mass.) 1; 
Peebles v. Guano Co.,'77 N. C. 233, 21 Am. 
Rep. 447; Zabriskie v. R. Co., 23 llow. (U. 
8.) 381, 10 L. Ed. 488; Plunters’ Rice-Mill 
Co. v. Olmstead, 78 Ga. 580, 3 8. E. 017; 
Moran v. Miami County, 2 Black (U. 8.) 722, 
17 L. Ed. 342; Kennedy v. McKay, 43 N. J. 
L. 2S8, 39 Am. Rcp. 5S1. “If tbe director of 
a company puts sbares fortb into the world, 
and deliberately adojTs a sclicme of false- 
bood aud fraud, tbe eltect of wbicb is that 
parties buy tbe sbares iu consequence of tbe 
falsehood,” tbe action for deceit lies; Pol- 
lock, C. B., in 4 II. & N. 53S; 2 Q. B. D. 48. 
See also 2 M. & W. 519; 3 B. & Ad. 114. 

Tbe general principles on wbicli tlie right 
of action for deceit is based are thus stated 
in Webb’s Poll. Torts 355: 

“To create a vigbt of action for deceit 
tbere must be a statement made by tbe de- 
fendant, or for whicli be is auswerable as 
principal, and vitb regard to tbat statement 
all tlic following conditions mnst concur: 

“It is untrue in fact. 

“The pevson makiug tbe statement, or the 
pcrson responsible for it, either knows It to 
be nntrue, or is culpably ignoraut (tbat is, 
recklessly and consciously iguorant) wlietber 
it be tvue or not. 

“It is made to tbe iutent that tbe plaintiff 
shall act upou it, or iu a manner apparently 
iitted to induce bim to act npoii it. 

“Tbe plaintiff does act in reliance on the 
statement in the uianner contemplatod or 
mnnifestly probable, aud thereby suffers 
damage. 

“Tbere Is no cause of action withont hoth 
frand and actual damage, or tbe damagc is 
tbe gist of tbe nction. 

“And according to tbe general principles 
of civil liability, tbe damage must be the 
natnral and probahle consequeiice of the 
plaintiff’s aetion on tbe faith of tbe defeud- 
ant’s statement. 

“Tbe statement must be ln writing and 
signed in one class of cases, uamely, wbere it 
amounts to a guaranty; hnt tbis reqiiiremeut 
is statutory, and as It did not appiy to tbe 
court of cbancery. docs not seem to nj)ply to 
tbe liigli court of justice in its cijuitaiiie 
jurisdiction.” 

The reniedy for a deceit, unlcss the rlglit 
of action has been suspended or diseharged, 
is by an action of trespass ou the case. The 
old writ of deceit was brought for ackno^l- 
edging a tine, or the Iike, in another name, 
and, tbis bcing a perversion of law to an 
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evil purpose and a higli contempt, tüe act 
was laid contra paccm, and a tine imposed 
upou tlie offender. See ErooUe, Abr. Dis- 
ceit; Viner, Abr. Disccit. 

When two or more persons unite in a de- 
ceit upon another, they may be iudicted for 
a conspiracy. ISee, generally, 1 Rolle, Abr. 
10(5; Com. L)ig.; 1 Viner, Abr. 5G0; 8 id. 400; 
Bigelow, Torts 0; Cooley, Torts 554. 

It lias been held that an action w'ill not 
lie for fraudulent misrepresentations of a 
vendor of real estate as to the price he paid 
therefor; Mooney v. Miller, 102 Mass. 217; 
Sehuinaker v. Mather, 133 N. Y. 590, 30 N. E. 
755; Wilkinson v. Clauson, 29 Minn. 91, 12 
N. W. 147; Ilartman v. Flaherty, 80 lnd. 
472; nor ordinarily for false statements 
as to value of stock; Ellis v. Andrews, 5G N. 
Y. S3, 11 Am. Rep. 379; Boulden v. Stil- 
well, 100 Md. 543, 60 Atl. 609, 1 L. R. A. (N. 
8.) 258, nor for a false certificate of classi- 
ficatiou of a sailing yacht; G0 L. J. Q. B. 52G; 
nor a representation that a stallion would 
not produce sorrel colts; Scroggin v. Wood, 
S7 la. 497, 54 N. W. 437; nor generally for 
a broken promise; Fenwick v. Grimes, 5 Cra. 
C. C. G03, Fed. Cas. No. 4734; Dickinson v. 
Atkins, 100 111. App. 401; Cerny v. Raxton 
& Gallagher Co., 7S Neb. 134, 110 N. W. SS2, 
10 L. R. A. (N. S.) G40; Curdy v. Berton, 79 
Cal. 425, 21 Pac. S5S, 5 L. R. A. 1S9, 12 Am. 
St. Rep. 157. In Ilarrington v. Rutherford, 
3S Fla. 321, 21 South. 283, the rule was fol- 
lowed, though the promise was broken with- 
out excuse. A fraudulent representation, 
to vitiate a contraet induced by it, is a rep- 
resentation of a past or existing fact, but 
a promise is not a represeiitation, and, when 
not a part of the eontract, will not affect it; 
Estes v. Shoe Co., 155 Mo. 577, 5G S. W. 31G; 
and there is a distinction between a repre- 
sentation of an existing fact which is un- 
true, and a promise to do or not to do 
something in the future. In order to avoid 
a contract, the former must be relied upon; 
Sleeper v. Wood, 60 Fed. SSS, 9 C. C. A. 2S9; 
McConnell v. Pierce, 116 111. App. 103; Love 
v. Teter, 24 W. Va. 741. If deceit, in order 
to be actionable, must relate to existing or 
'past facts, it is evident that a promise made 
in the course of negotiations, if never per- 
formed, is not of itself either fraud or the 
evidence of fraud; llubbard v. Long, 105 
Mich. 442, 63 N. W. G44. Many cases hold 
that a promise made without intent to per- 
form, and with the secret intent not to per- 
form, is fraudulent, and that an action of 
dec-eit will lie; Traber v. Hicks, 131 Mo. 1S0, 
32 S. W. 1145; Dowd v. Tucker, 41 Conn. 
197; Cerny v. Paxton & Gallagher Co., 78 
Neb. 134, 110 N. W. 8S2, 10 L. lt. A. (N. S.) 
G40. A promise to do an act in the future 
certainly carries with it a representation of 
present intention to perform; see 9 Harv. 
L. Rev. 424; and that “a representation ot 
present intention is a statement of fact has 
rarely been disputed siuce Bowen, L. J., 


declared in L. R. 29 Ch. Div. 459, that ‘the 
state of a man’s mind is as mueh a fact as 
the state of his digestion.’ lf, then, this 
misrepresentation of a present fact is ac- 
companied by the other elements of deceit, 
it seems clear, on prineiple, that the action 
should be allowed;” see 9 Harv. L. Rev. 424; 
Bigelow, ITaud 4S4. 

It is, too, generally held that a precon- 
ceived design in a buyer not to pay for the 
goods is such fraud as will vitiate the sale; 
Stewart v. lCmerson, 52 N. H. 301. The real 
fraud is the express or implied false repre- 
sentation of an intention to pay; Ayres v. 
French, 41 Conn. 142; Chicago, T. & M. C. 
Ry. Co. v. Titterington, 84 Tex. 218, 19 S. 
W. 472, 31 Am. St. Rep. 39; Goodwin v. 
llorne, G0 N. II. 4S5; Wilson v. Eggleston, 
27 Mich. 257; Gross v. McKee, 53 Miss. 53G. 

It has been held that an action for de- 
ceit would lie for breach of promise of 
marriage; Pollock v. Sullivan, 53 Vt. 507, 
3S Am. Rep. 702, where the defendant was 
married at the time. An action for deceit 
will lie against one who fraudulently induces 
a wornan to enter into a void marriage re- 
lation with him, by assurances that an 
existing marriage with another is void: 
Sears v. Wegner, 150 Mich. 388, 114 N. W. 
224, 14 L. R. A. (N. S.) S19. 

“Treating a promise to perform some act 
in the future as a statement of intention, 
and treating intention as an existing fact, it 
follows that if at the time the promise was 
made there was an intention to perform, 
subsequent non-performance would constitute 
fraud; while, on the other hand, if at the 
time the promise was made no such inten- 
tion existed there would be a false repre- 
sentation of a material fact;” see 57 Am. L. 
Reg. 325. 

False representations concerning the fi- 
nancial responsibility of another, made for 
the purpose of proeuring him credit, neg- 
ligently and carelessly, witliout investiga- 
tion, when investigation would disclose tlieir 
falsity, are held to imply a fraudulent intent 
and are actionable; Nevada Bank of San 
Francisco v. Bank, 59 Fed. 33S; but not 
wlien made by a friendly adviser acting 
without compensation; Knight v. Rawlings, 
205 Mo. 412, 104 S. W. 3S, 13 L. R. A. (N. 
S.) 212, 12 Ann. Cas. 325. 

In an action of deceit in indueing plaintiff 
by false representations to take an assign- 
ment of a lease executed by one who lias no 
title tu the land, no offer of'restitution need 
be made; Cheney v. Powell, SS Ga. G29, 15 
S. E. 750. But one who seeks to rescind a 
contract of sale beeause of fraud, but re- 
tains the property so sold, cannot maintain 
an action for deeeit; Roome v. Jennings, 2 
Misc. 257, 21 N. Y. Supp. 93S; Shappirio v. 
Goldberg, 192 U. S. 232, 24 Sup. Ct. 259, 48 
L. Ed. 419; Schagun v. Mfg. Co., 1G2 Fed. 
209, 89 C. C. A. 1S9; St. John v. Ilendrick- 
son, 81 lnd. 350. 
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As to a principnTs liability for an agent’s 
doccit, where thore has heen no autlioriza- 
tion, express or implicd. there are numerous 
conflieting decisions. In 19 Ilarv. L. Kev. 
301, it is said the question commonly arises 
in litigation for damages causcd hy tlie ovor- 
issue of stock certiticates, or hy the fraudu- 
lent issuo of bills of ladinjr. In tliese cases 
there is no apparent authority given by the 
principal to do tke acts complained of. Yet 
soine cases' have allowed a recover.v on the 
ground tliat the agent had apparent autlior- 
ity by his own rcprcsentations, so that the 
principal is estopped to deny absence of 
authority. The Enplish doctrine, followed 
by thc supreme eourt in the case of bllls of 
lading and approved of in the case of fraudu- 
lent issue of stock, denics liability because 
of the absence of any authority whatever 
in the agcnt; Uobcrtson v. Salomon, 130 U. 
S. 415, 0 Sup. Ct. 551), 32 L. Ed. 995. As. 
howevcr, the aet complained of is not con- 
tractual in its natnre, but tortious, thc qucs- 
tiou of liability should depcnd, not upon 
authority confcrred or apparently confer- 
rcd, but solcly on whether thc agent is aet- 
ing in the course of his employnient—the 
ordinary rule in cases of tort. “Tlie dilii- 
culty, then, is to determine whcther thc 
agent is in fact aeting within the scope of 
his employment. In the case of the over- 
issue of stock. it would appear to be plainly 
the duty of the agent to give just suck in- 
fornmtion as that upon which the holder 
of the spurious stock has relicd, since one 
of the chief purposes for which a corpora- 
tion is organized is to enable the shares to 
be transferred frcely*’; 19 Harv. L. Rev. 391. 
“In view of the wide-spread use of tiie biil 
of lading as a symbol of property, it seems 
bctter to regard it as analogous to a nego- 
tiable instrument, relied upon by third par- 
ties in much t;he same way as stock certif- 
icates id . 

In Cornfoot v. Fowke, G M. & W. 35S, it; 
w T as keld that where an agent unknowingly 
makes an untrue statemeut, not exprcssly 
authorized by the principal, but the true 
state of faets are, however, known by the 
principal, thc principal is not liable. liut 
it is said that if this ease is not overrulcd 
by thc rcmarks since made upon it in 2 Sm. 
L. Cas. Sl, SG, and by \Yilles, J., in (1SG7) 
L. R. 2 Ex. 2G2, it has becn eut down to a 
decision on a point of plcading, whic-h per- 
haps cannot, and certainly will not. ever 
arise; Wald's Pollock on Contracts, Willis- 
ton’s ed. 700; and iu the last edition of Leake 
on Contracts it is said in the preface that 
“the time has now arrivcd when Cornfoot 
v. Fowke may be eonsigned to oblivion.” 

Sce an artiele in 4 Mich. L. Rcv. 199 ; Bill 
of Lading. 

DECEM TALES (Lat. ten such). A writ 
requiring the sheriff to appoint ten like men 
(apponere dccem talcs ), to make up a full 


jury when a suüicient number do not ap- 
pear. See Tales de Circum stanti nus. 

DECEMVIRI LITIBUS JUDICANDIS. ln 
Roman Law. Tcn judges (five b *ing sena- 
tors and live knights), appointed by Augus- 
tus to act as judges in certain eases. Cal- 
viuus, Lex.; Anthon, Rom. Ant. 

DECENNARIUS (Lat.). One who hebi 
one-balf a virgate of land. Du Camre. One 
of the ten freeholders in a dcccnnary . Du 
Cauge; Calvinus, Lex. 

Dtcennicr . One of the dccetuiarii , or ten 
fretdiolders making up a tithing. Spelman, 
Gloss.; Du Cange, Dcccnna: 1 Bla. Com. 114. 
See Decanus. 

DECENNARY (Lat. dcccm , tcn>. A di<- 
trict originally containing ten men with their 
familios. 

Klng Alfred, for the better pre?ervat!on of the 
peace, dlvided England inlo counties, ihe counties 
!nlo bundreds, and the hundreds into tithings or de- 
cennarics: the lnhabitants whereof, iiving together, 
were suretics or pledges for each other's good be- 
havior. One of the princlpal raen of the latter 
number presided over the rest, and was called the 
chief pledge, borsholder, borrow’s elder, or tithing- 
man. 

DECEPTIONE. A writ tliat lietli proper- 
ly against him tliat deccitfnllv doth any- 
thing in the naine of another. for one that 
rcceiveth damage or hurt tkereby. It is ei- 
tber original or judicial. Fitzh. X. B. 

DECIES TANTUM (Lat). An obsolete 
writ, which formerly lay against a juror who 
had taken rnoney for giving liis verdict 
Called so, becanse it was sucd out to recover 
from him ten timcs as mueh as he took. 

DECIM/E (Lat.). The tenth part of the 
annual profit of each living, payable former- 
ly to the pope. There were several valua- 
tions made of tliese livings at different 
tinies. The dccinur (teutks) were appropriat- 
ed to the crown, and a new valuation estab- 
lished, by 2G Hen. VIII, c. 3; 1 Bla. Com. 
2S4. 

DEGIMATION. Tbe punisliment of every 
tenth soldicr by lot. 

DECINERS. Those that had the oversight 
and check of ten friburgs for tbe mainte- 
uance of the kiug’s peace. Cunningham. 

DECISION. A judgment givcn by a coni- 
petent tribunal. Tbe Frenck lawyers call 
the opinions which they give on qnostions 
propounded to theiu, decisions. Soe Inst 1. 
2. S; Dig. 1. 2. 2; Ilnnna v. Coin'rs of rut- 
nam County, 29 Ind. 170; Estey v. Sheekler, 
3G Wis. 434: also .Tudoment. 

This word is varlously dofinod. 11 is snid 
that tlie deeision of a court is Its judgmoiit; 
Adams v. R. Co., 77 Miss. 194, 2-4 South. 200. 
317, 2S Soutli. 95G. GO L. It A. 33; its opin- 
ion is the renson given therefor or tlie views 
of the judge in relation to n certain subject; 
In re Estate of Winslow, 12 Mise. 254, 34 X. 
Y. Supp. G37. The two words are sometimes 
used interchangeably; Tierce v. State, 109 
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Ind. 535, 10 N. E. 302; Estey v. Sheckler, 36 
Wis. 434; Board of Education of City of 
Emporia v. State, 7 Kan. App. 620, 52 Pac. 
466. The judgment is recorded upon its ren- 
dition, and can be changed only through an 
application to the court. The decision is the 
property of the judges, subject to modilica- 
tion until transcribed in the records; Hons- 
ton v. Williams, 13 Cal. 27, 73 Am. Dec. 565; 
Coffey v. Gamble, 117 Ia. 5-15, 91 N. W. S13. 
The term decision is held to be a popular 
and not a tcchnical word and to mean little 
more than a conciuded opinion. It does not 
by itself amount to judgment or order as 
used in section 29 of the Local Government 
Act of 1SSS. It is an exercise of a consulta- 
tive jurisdiction and is not appealable; 
[1891] 1 Q. B. 725. 

The word decision includes: Dismissal of 
an action for insufficiency of evidence; Vol- 
mer v. Stagerman, 25 Minn. 234; dismissal 
of appeal; Estey v. Sheckler, 36 Wis. 434; 
the findings of the court upon which a de- 
cree or judgment may be entered; Matter of 
Winslow, 12 Misc. 254, 34 N. T. Supp. 637; 
an order of a probate court classifying a de- 
mand against the estate; Wolfley v. McPher- 
son, 61 Kan. 492, 59 Pac. 1054 ; a subsequent 
order vacating it and relegating the demand 
to a different class; id. 

It is, among other things, an order deter- 
mining the judgment to be entered; Garr, 
Scott & Co. v. Spaulding, 2 N. D. 414, 51 N. 
W. 867. It has a broader significance than 
judgment; Wolfley v. McPherson, 61 Kan. 
492, 59 Pac. 1504. A “decision upon the 
merits” is one upon the justice of the case 
and not upon technical grounds merely; 
Mulhern v. K. Co., 2 Wyo. 465. “Surely a 
non-suit is not a decision;” id. A ruling 
upon the admission of evidence is not includ- 
ed in the words “decision or intermediate 
order” ; State v. O'Brien, 18 Mont. 1, 43 Pac. 
1091, 44 Pac. 399; the word is sometimes 
treated as synonymous with judgment; Es- 
tey v. Sheckler, 36 Wis. 434 ; Board of Edu- 
cation of City of Emporia v. State, 7 Kan. 
App. 620, 52 Pac. 466; Pierce v. State, 109 
Ind. 535, 10 N. E. 302 ; it has been said that 
“in an abstract sense there is a shade of 
difference between the import of the word 
‘decision’ and the word ‘judgment’ ”; the 
former “is the resolution of the principles 
which determine the controversy; the judg- 
ment is the formal paper applying them to 
the rights of the parties”; Buckeye Pipe 
Line Co. v. Fee, 62 Ohio St. 543, 555, 57 N. 
E. 446, 78 Am. St. Rep. 743. As used in a 
statute characterizing the findings of fact 
and conclusions of law as a “written deci- 
sion” it means something which must pre- 
eede the judgment and upon which it is en- 
tered as upon a verdict; Corbett v. Job, 5 
Nev. 201. 

The decisions of courts are not the law, 
but only evidences of the law, stronger or 
weaker accordiug to the number and üni- 


formity of adjudications, the unanimity or 
dissension of the judges, the solidity of the 
reasons, and the perspicuity and precision 
with which the reasons are expressed; Yates 
v. Lansing, 9 Johns. (N. Y.) 395, 6 Am. Dec. 
290; United States Savings & Loan Co. v. 
Harris, 113 Fed. 27; Swift v. Tyson, 16 Pet. 
(U. S.) 1, 10 L. Ed. 865; Phipps v. Ilarding, 
70 Fed. 468, 17 C. C. A. 203, 30 L. K. A. 513; 
Falconer v. Simmons, 51 W. Va. 172, 41 S. 
E. 193. 

But on the otber hand the term “law” is 
said to include the decisions of the courts; 
Miller v. Dunn, 72 Cal. 462, 14 Pac. 27, 1 
Am. St. Rep. 67. Possibly, if not probably, 
the difference is one of expressiou rather 
than of substance. 

DECIS0RY 0ATH. See Oath. 

DECLARANT. One who makes a declara- 
tion. 

DECLARATI0N. In Pleading. A specifi- 
cation, in a methodical and logical form, of 
the eircumstances which coustitute the plain- 
tiff’s canse of action. 1 Chit. Pl. 248; Co. 
Litt. 17 c, 303 a ; Bacon, Abr. Pleas (B); 
Comyns, Dig. Plcader , C, 7; Lawes, Pl. 35; 
Steph. Pl. 36; Dixon v. Sturgeon, 6 S. & It. 
(Pa.) 28. 

In real actions, it is most properly called the 
count; in a personal one, the declaration; Steph. 
Pl. 36 ; Doctr . Plac. 83 ; Lawes, Pl. 33. See Fitzh. 
N. B. 16 a, 60 d. The latter, however, is now the 
general term,—being that commonly used when re- 
ferring to real and personal actions without dis- 
tinction ; 3 Bouvier, Inst. n. 2815. 

In an action at law, the declaratlon answers to 
the bill in chancery, the libel (narratio) of the 
civilians, and the allegations of the ecclesiastical 
courts. 

It may be general or spccial: for example, 
in debt on a bond, a declaration counting on 
the penal part only is gcneral ; one whicli 
sets out both the bond and the condition and 
assigns the breach is special; Gould, Pl. c. 
4, § 50. 

The parts of a declaration are the title of 
the court and term; the venue , see Venue; 
the commenccmcnt , which eontains a state- 
ment of the names of the parties and the 
character in wliich they appear, whether iq 
their own right, the right of another, in a 
political capacity, etc., the mode in which 
the defendant has been brought into court, 
and a brief recital of the form of action to 
he proceeded in; 1 Saund. 318, n. 3, 111; 6 
Term 130; the statement of the cause of ac- 
tion, which varies with the facts of the case 
and the nature of the action to be brought, 
and which may be made by means of one 
or of several couuts; 3 Wils. 1S5; Neal v. 
Lewis, 2 Bay (S. C.) 206, 1 Am. Dec. 610; 
one count may incorporate, by reference, cer- 
tain general averments which are in a pre- 
vious count in the same pleading; Grcen v. 
Clifford, 94 Cal. 49, 29 Pac. 331 ; see Count ; 
the conclusion, which in personal and mixed 
actions should be to the damage (ad dam - 
num t which title see) of the plaintiff; Com- 
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yns, Dig. Plcader (C, S4) ; 10 Co. 110 b, 117 
a; 1 M. & S. 2.‘>G; unloss in scire facias and 
in penal actions at tlie suit of a common in- 
foriiier, but which lieed not repcat tlie ca- 
pacity of the plaintiit; jMartin v. Smitli, 5 
Rinn. (Pa.) 1G, 21, G Am. Dcc. 2>95; the pro- 
fcrl of letters testamentary in case of a suit 
by an executor or ndniinistrator; Iiacon, 
Abr. fijeculor (C); Dougl. 5, n.; Wehb v. 
Danforth, 1 Day (Conn.) 305; and the plcdf /- 
cs of prosccution , whicli are jzenerally dis- 
uscd, aud, when found, are only the tictl- 
tious persons, John Doe and Richard Koe. 

The rcquisitcs or quulitics of a declaratiou 
are that it must correspond witli the pro- 
cess; and a variance in this respect was 
formerly tlie subjuct of a plea in abatement, 
see Auatemext; it must contain a state- 
ment of all the facts necessary in point of 
law to sustain the action, and no inore; Co. 
Litt. 303 a; lMowd. S4, 122; Pep. Pl. 8. 
Sce Cotlin v. Coflin, 2 Mass. 363 ; Cowp. GS2 ; G 
East 422; Viner, Abr. Decluration; Barrett 
v. Lingle, 45 La. Ann. 935. The omission of 
a complaint to allege a inaterial fact is cur- 
ed where sueh fact is shown by the answer. 

The circuinstances must be stated witli 
certainty and truth as to parties ; Bentley 
v. Smith, 3 Cai. (N. Y.) 170; 1 M. & S. 304; 
Simonds v. Speed, 6 Rich. (S. C.) 390; Jack- 
son v. Alexander, 8 Tex. 109; Totty’s Ex'r 
v. Donald, 4 Munf. (Va.) 430; timc of occur- 
rence, and in personal actions it must, in 
general, state a time when every material or 
traversable fact happened; Atlantic Mut. 
Fire Ins. Co. v. Sanders, 3G N. II. 252; Gi- 
van v. Swadley, 3 Ind. 4S4; Ilaven v. Sliaw, 
23 N. J. L. 309; Hyslop v. Joues, 3 McLean, 
9G, Fed. Cas. No. 13.953; and whcu a venue 
is necessary, tiine must also be mentioned ; 5 
Term G20; Com. Dig. Pleadcr (C. 19); Barnes 
v. Matteson, 5 Barb. fN. Y.) 375; though the 
precise time is not material; U. S. v. Vigol, 
2 Dall. (U. S.) 34G, 1 L. Ed. 409; Cheetliam 
v. Lewis, 3 Johns. (N. Y T .) 43; Simiison v. 
r PalI)ot, 25 Ala. 4G9; unless it constitiite a 
matcrial part of the contract declared upon, 
or where the date, etc., of a written contract 
is avcrred; 2 Campb. 307 ; Atlantic Mut. Fire 
Ins. Co. v. Sanders, 30 N. H. 252; Haven v. 
Shaw, 23 N. J. L. 309 ; or in ejectment, in 
which the demise must be stated to have 
been made after the title of the lcssor of the 
plaintiff and liis riglit of cntry accrued; 2 
East 257; Van Alen v. Rogers, 1 Johns. Cas. 
(N. Y.) 2S3, 1 Am. Dcc. 113; the plaec. see 
Venue.; and, gcncrally, as to particulars of 
the dcmand, suflicicnt to cnable the dcfend- 
aut to asccrtain precisoly the plaiutUTs 
claim; 2 B. P. 2G5; 2 Sauud. 74 b ; Posey 
v. Hair, 12 Ala. 5G7; Van Rcnsselaer v. 
Jones, 2 Barb. (N. Y.) 613; Corey v. Bath, 
35 N. H. 530 ; Ilcirn v. McCaughan, 32 Miss. 
17, GG Ain. Dee. 5S8; Fulwood v. Graham, 1 
Rich (S. C.) 493. 

In Evidence. A statcment madc by a par- 
ty to a trausaction, or by one haviug an lu- 


terest in the uxistence of some fact in re- 
lation to thu same. 

Such declaratiuns are reganlud as origiual 
evidence’and admissible as such— first, wlieu 
the fact that the declaratlon was uiadu is 
the point in question; Bartlet v. Delprat, 4 
Mass. 702; Pelletruau v. Jackson, 11 Wund. 
(N. Y.) 110; Phelps v. Foot. 1 <2uiiu. 3S7; 2 
B. & Ad. 845; 9 Bingli. 359; 1 Br. & B. 
209; sccond, including expressions of lmdily 
feeling, where the existence or nature uf 
sueh feelings is the object of inquiry, as ux- 
pressions of affection in aetions for criiu. 
con. ; 1 B. <& Ald. 90; Gilchrist v. Balu, 8 
Watts (Pa.) 355, 34 Am. Dec. 4G9; see 2 C. 

6 P. 22; Roosa v. Loan Co., 132 Mass. 439; 
rcpresentatioijs by a sick purson of the liat- 
ture, symptoms, and effects of the malady 
under which he is laboring; 6 East 1SS; 
Gilchrist v. Balc, 8 Watts (Pa.) 355, 34 Am. 
Dee. 4G9; see 9 C. & P. 275; Bacon v. In- 
habitants of Charlton, 7 Cush. (Mass.) 5S1 ; 
Wilkinson v. Moseley, 30 Ala. 5G2; Feagin v. 
Beasley, 23 (la. 17; Wadlow v. Purryinan’s 
Adm'r, 27 Mo. 279; State v. Davidson, 30 
Vt 377, 73 Ani. Dec. 312; Collins v. Waters, 
54 111. 4S5; in prosecution for rapc, the duc- 
lurations of the woman forced; 1 Rnss. Cr. 
505; 2 Stark. 241; Laughlin v. Stato, 18 
Ohio 99, 51 Am. Dec. 414; third , in eases of 
pedigree, including thc declarations of de- 
ceascd persons nearly related to the parties 
in question; 2 C. & K. 701; 1 De G. & S. 
40; Jewell v. Jewell, 1 IIow. (U. S.) 231, 11 
L. Ed. 10S; Jackson v. Browncr, 18 Johns. 
(N. Y.) 37 ; Chapman v. Chapman, 2 Conu. 
347, 7 Arn. Dcc. 277; Waldron v. Tuttlc, 4 
N. II. 371 ; Dupoyster v. Gagani, S4 Ky. 403; 

1 S. W. 052; 5 Ont. G38; 33 U. C. Q. B. 613; 
Eisenlord v. Clum, 12G N. Y. 552, 27 N. E. 
1024, 12 L. R. A. S3G; Gelir v. Fishor, 143 
Pa. 311, 22 Atl. S59; Harland v. Eastman, 
107 III. 535; family records; 5 Cl. <Sc V. 24; 

7 Scott, N. R. 141 ; Douglass v. Sandersoii, 

2 Dall. (U. S.) 110, 1 L. Ed. 312; Watsou v. 
Brewster, 1 Pa. 2>S1; Jackson v. Cooley, 8 
Johns. (N. Y.) 12S; fourth , cases whure the 
dcclaration may he considercd as a part of 
the rcs ycsta'; Tuckcr v. l’uaslce, 3G N. H. 
1G7; Banficld v. Pnrker, \d. 353; George v. 
Thomas, 1G Tex. 71; G7 Am. Dec. G12; Ilar- 
dee v. Langford, G Fla. 13 ; 14 Cox, Cr. Cns. 
341; Clayton v. Tuekcr, 20 Ga. 152; Devcney 
v. Baxter, 157 Mass. 9, 31 N. E. G90; Mobile 
& B. R. Co. v. Worthiugton, 95 Ala. 59 s , 10 
South. S39; Lake Shore & M. S. R. Co. v. llcr- 
rick, 49 Oliio St. 25, 29 N. E. 1052 ; Ilcrmcs v. 
R. Co., S0 Wis. 590, 50 N. W. 5S4. 27 Am. St 
Uop. G9; Chick v. Sisson, 95 Mich. 412, 54 
N. W. S95; lloluies v. Goldsmitli, 147 U. S. 
150, 13 Sup. Ct. 2SS, 37 L. Ed. 11S; State v. 
Martin, 124 Mo. 527, 2S S. W. 12 (in which 
the cases are reviewed); including tliose 
made by persons in the possession of land ; 
5 B. & Àd. 223; 1G M. & W. 497; luhabit- 
ants of West Cambridge v. Inhabitants of 
Lexington, 2 Pick. (Mass.) 53G; Weidinan v. 
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Kohr, 4 S. & R. (Pa.) 174; Snelgrove v. Mar- 
tin, 2 McCord (S. C.) 241; Crane v. Mar- 
shall, 10 Me. 27. 33 Am. Dec. G31; Perkins 
v. Webster, 2 N. H. 287; Doe v. Campbell, 
23 N. C. 482; Abney v. Kingsland & Co.. 10 
Ala. 355, 44 Am. Dec. 491; Stark v. Boswell, 
G Hill (N. Y.) 405, 41 Am. Dec. 752; Hay- 
ward Rubber Co. v. Duncklee, 30 Vt. 29; 
Brush v. Blancbard, 19 111. 31; Sharp v. 
Maxwell, 30 Miss. 5S9; Cunningham v. Ful- 
lcr, 35 Neb. 5S, 52 N. W. 83G; and entries 
made in the ordinary course of business by 
those whose duty it was to make such en- 
tries; as field-book entries by a deceased 
surveyor; [1905] 2 Ch. 1G4; reversing [1904] 
2 Ch. 525. The question on which the two 
courts differed was whether the case was 
within the principle of Price v. Torrington, 
1 Salk. 285, 1 Smith, Leading Cases 139, 
which was recognized as the leading casc 
for the admission of such entries made 
by a deceased person. But it must be shown 
that it was the duty of the deceased person 
to do the particular thing and to record con- 
temporaneously the fact of having done it; 
[1904] 2 Ch. 534; 2 Ont. App. 247; S id. 5G4. 
The limitation of duty thus adhered to in 
England and Canada, though suggested in 
earlier American cases; Nichols v. Gold- 
smith, 7 Wend. (N. Y.) 1G1; “did not with 
us survive” ; 2 Wigm. Ev. § 1524. 

Such entries have been admitted in this 
country in a great variety of cases; as a 
private memorandum of marriages Icept by 
a clerg 3 r man and the baptismal registry of a 
church; Blackhurn v. Crawford, 3 Wall. (U. 
S.) 175, 18 L. Ed. 1S6; American Life Ins. 
Co. & Trust Co. v. Rosenagle, 77 Pa. 507; 
Hunt v. Order of Chosen Friends, G4 Mich. 
671, 31 N. W. 576,' 8 Am. St Rep. 855; Ken- 
nedy v. Doyle, 10 Allen (Mass.) 1G1; Meconee 
v. Mower, 37 Kan. 298, 15 Pac. 155; Weaver 
v. Leiman, 52 Md. 70S; the minutes of a 
church conference; Pettyjohn!s Ex’r v. Petty- 
john, 1 Iloust. (Del.) 332; Rayburn v. Elrod, 
43 Ala. 700; Nason v. First Church, 66 Me. 
100; the diary of an attorney; Burke v. 
Baker, 1S8 N. Y. 561, S0 N. E. 1033; a log 
book; U. S. v. Mitchell, 3 Wash. C. C. 95, 
Fed. Cas. No. 15,792; contra, Cameron v. 
Rich, 5 Rich. L. (S. C.) 352, 52 Am. Dec. 
747; a physician’s entries in the ward book 
of an asylurn; State v. Ilinkley, 9 N. J. L. 
J. 118; a school register; Falls v. Gamble, 
G6 N. C. 455; a diploma to show tliat a 
physic-ian had his degree; Holmes v. Halde, 
74 Me. 2S, 43 Am. Rep. 5G7. 

The following have been held inadmissible 
as sueli entries: Commercial rating of a 
eommercial agency; Richardson v. Stringfel- 
low, 100 Ala. 41G, 14 South. 2S3; Baker v. 
Ashe, 80 Tex. 35G, 16 S. W. 36; Henderson 
v. Miller, 36 111. App. 232; the book of a car 
inspector; Hicks v. Southern Ry., 63 S. C. 
559, 41 S. E. 753; a nurse’s reeord of what 
transpired at the testator’s sick bed; In re 
Fliut’s Estate, 100 CaL 391, 34 Pac, SG3; a 


school catalogue; State v. Daniels, 44 N. H. 
383; the certificate of a weigher‘s assistant. 
not himself an oflicial; Prew v. Donahue, 
11S Mass. 43S. See 1 Greenl. Ev. § 115. 

Originally such statements, to be admissi- 
ble, must have been in writing, and the first 
authority for the admission of oral state- 
ments is a dictum of Lord Campbell in the 
Sussex Peerage Case, 11 CI. & Fin. 113, for 
which the only authority cited, 3 B. & Ad. 
S90, was a case of written evidence, but it 
was followed by the admission of a state- 
ment in the nature of a report by a consta- 
ble to his superior oflicer; 13 Cox C. C. 293. 
Oral statements of deceased physicians were 
admitted to show the disease of which the 
insured had died in a suit on a life insur- 
anee policy; McNair v. Ins. Co., 13 Hun 
(N. Y.) 144; hut such statements as to the 
nature of her illness, when offered by re- 
spondent in a petition for dissolution of 
marriage in support of cross charges, were re* 
jected as not made in the course of duty; 22 
T. L. R. 52; and verbal reports of a foreman 
to a superinteudent as to matters material 
to the issue were admitted; Williams v. 
Walton & Whann Co., 9 Houst. (Del.) 322, 32 
Atl. 726. See 19 Harv. L. Rev. 301. 

Declarations by a party of his intention, 
where that is of itself a distinct and ma- 
terial fact in a chain of circuinstances, are 
admissible; Mutual Life Ins. Co. v. liillmon, 
145 U. S. 2S5, 12 Sup. Ct. 909, 36 L. Ed. 700; 
such declarations being acts from whicli in- 
tention may be inferred; Com. v. Trefethen, 
157 Mass. 1S9, 31 N. E. 9G1, 24 L. R. A. 235 ; 
Buel v. State, 104 Wis. 149, 80 N. W. 7S. 

Declarations regarded as secondary evi- 
deuce or hearsay are yet admitted in some 
cases: fti'st , in matters of general and public 
interest, common reputation being admis- 
sible as to matters of public interest; G M. & 
W. 234; Noyes v. Ward, 19 Conn. 250; but 
reputation amongst those only connected 
with the place or business in question, in 
regard to matters of general interest mere- 
Iy; 1 Cr. M. & R. 929; 2 B. & Ad. 245; El- 
licott v. Pearl, 10 Pet. (U. S.) 412, 9 L. Ed. 
475; Southwest School Dist. v. Williams, 48 
Conn. 504; McCall v. U. S., 1 Dak. 320, 46 
N. W. 60S; and the matter must be of a 
quasi public nature ; 10 B. & C. G57; Elli- 
cott v. Pearl, 10 Pet. (U. S.) 412, 9 L. Ed. 
475; Brander v. Ferriday, 16 La. 29G; see 
Reputation ; second, in cases of ancient pos- 
session where ancient documents are admit- 
ted, if fouud in a place in which and under 
the care of persons with whom such papers 
might reasonably (in the opinion of the trial 
judge; 1 Chase Steph. Dig. Evid. 156) be ex- 
peeted to be found ; Inhabitants of Green- 
field v. Inhabitants of Camden, 74 Me. 56; 
Applegate v. Lexington & C. County Min. 
Co., 117 U. S. 255, G Sup. Ct. 742, 29 L. Ed. 
S92; Quinn v. Eagleston, 108 111. 248; if 
they purport to be a part of the transaction 
to which they relate; 1 Greenl. Ev. § 144; 
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see Akcient Writings ; third , in case of dec- 
larations and entries rnade against tbe in- 
terest of the party inaking them, wlietker 
made concurrently witli the act or s\ibse- 
quentb' ; 3 I>. & Ad. SU3; Cramer v. Gregg, 
40 111. App. 442; Jrish-American Bank v. 
Ludlum, 49 Minn. 235, 51 N. W. 1047; Keesey 
v. Old, S2 Tcx. 22, 17 S. W. 92S ; Botter v. 
Ogden, 13G N. Y. 3S4, 33 N. E. 22S; but sueh 
declarations and entries, to be so admitted, 
must appear or be sliown to be against the 
pecuniary interost of the party making them; 
11 Cl. & F. 85; 2 Jac. & W. 7S9; 3 Bingh. 
N. C. 30S; Drawdy v. llesters, 130 Ga. 161, 
G0 S. E. 451, 15 L. R. A. (N. S.) 190; and 
if so they may be admitted, whethcr or not 
made in the ordinary course of business, as 
where a solicitor charges himself witli re- 
ceipts on his elient’s behalf; 53 W. R. 1G9; 
but letters writton and signed by one de- 
ceased, or a memorandum made by him, are 
not admissible by a party claiming undor 
him if not shown to have been communicat- 
cd to tlie party elaiming adversely; Elsberg 
v. Sewards, GG Ilun 2S, 21 N. Y. Supp. 10; 
it was established by the Sussex I'eerage 
Case, 1 Cl. & Eiu. S5, that the interest must 
be eitlier pecuniary or proprietary; this ex- 
cluded the admission by a elergymau tiiat he 
had unlawfully solemnized a marriage, 
vNhich was so far against his iuterest that 
it would have subjeeted him to punishmcnt; 
this ruliug has been generally acccpted, but 
that it is so has been said to be “higlily un- 
fortnnate” ; 1 Gr. on Ev. (lGth Ed. by Wig- 
more) § 152 d; fourth , dying declarations. 

Dying declarations, made in cases of homi- 
cide where tlie death of the deceased is the 
subject of the charge and the circumstances 
of tlie death are tlio subject of the dying 
declarations, are admissible; 2 B. & C. G05; 
2 Mood. & R. 53; Jackson v. KnitTen, 2 
Johns. (N. Y.) 31, 3 Am. Dec. 390; Wilson v. 
Boerene, 15 Jokns. (N. Y.) 2SG; Anthony v. 
State, Meigs (Tenn.) 2G5, 33 Am. Dec. 143; 
if made under a sense of impending death; 

2 Leach 5G3; Montgomery v. State, 11 Ohio 
424; Dunn v. State. 2 Ark. 229, 33 Am. Dec. 
54; Com. v. McBike, 3 Cush. (Mass.) 1S1, 50 
Am. Dec. 727; Smith v. State, 9 llumphr. 
(Tenn.) 9; Logan v. State, id. 24; State v. 
Umble, 115 Mo. 452, 22 S. W. 37S; State v. 
Àklrick, 50 Kan. GGG, 32 Pae. 40S; Wallace 
v. State, 90 Ga. 117, 15 S. E. 700; State v. 
Cronin, G4 Coun. 293, 29 Atl. 53G. And see 

3 C. & P. 2G9; 6 id. 3SG; Vass v. Com., 3 
Leigh (Va.) 7SG, 24 Am. Dee. G95; State v. 
Poll, 8 N. C. 442, 9 Am. Dee. 655; State v. 
Whitsou, 111 N. C. G95, 1G S. E. 332; Iving 
v. Statc, 91 Tenn. G17, 20 S. W. 3G9; Mattox 
v. U. S., 14G U. S. 140, 13 Snp. Ct. 50, 3G 
L. Ed. 917. Ordinarily tkey are admissible 
only in trials for homicide of the declarant, 
but they luive been admitted ou trial for 
attempted abortion on the womau who made 
them ; State v. Meyer, G3 N. J. L. 237, 47 
Atl. 4SG, 86 Am. St. Rep. 634; Montgomery 


v. State, S0 Ind. 33S, 41 Am. Rep. S13, 
where the question is discussed at large 
and the conclusion reached that because 
death resulted and tiiat fuct entered into 
tlie statutory erime. they were admissi- 
ble. It was held otlierwise in People v. 
Davis, 56 N. Y. 95, and in Statc v. Ilarper, 
35 Ohic St. 7S, 35 Am. Rop. 59G. sucli <le<‘- 
larations wcre exeluded because, althousli 
the woman died, her deatli was uot tir* snb- 
jeet of the charge. The declaratious must 
have been made hy the person alleged to 
have been murdered; State v. Bohan, 15 
Kan. 41S; Brown v. Com., 73 Pa. 321. 13 
Am. Rcp. 740, where Iiusband and wifc were 
killed and it was licld error to admit dec- 
larations of tlic lattcr on trial for murder 
of the former; but it has also heen Iield 
that, where two or more were killed at the 
satne time, deelarations of one were admis* 
sible at the trial for the murder of tlie oth 
er; State v. Terrell. 12 Itich. (S. C.) 321; 2 
Moo. & Roh. 53. In the Pennsylvania casc 
the court distinguished it from these easos, 
“supposing them to be good law.” The dec- 
larations must he eonnected with the death 
which is the subject of the trial; People 
v. Wong Chuey, 117 Cal. 624, 49 Pac. S-33; 
and must concorn thc res gcstw . not previous 
relations; People v. Sinith, 172 N. Y. 242, 
64 N. E. 814. They must he inade uuder an 
actual apprehension of impending death; 
People v. Evans, 40 Ilun (N. Y.) 492; People 
v. Brecht, 120 App. Div. 769. 105 N. Y. 
Supp. 436 (iu both of whicli stalements wcre 
rcjected because declarants had nut wholly 
abandoned hope); State v. Ilennessy, 29 Nev. 
320, 90 Pae. 221, 13 Ann. Cas. 1122 (where 
they were admitted); after liopc of recoverv 
is gone; Small v. Com., 91 Pa. 304; and oven 
a faint liope excludes them; Com. v. Roberts, 
108 Mass. 296; People v. Gray, 61 Cal. 164, 
44 Am. Rep. 549; but subsequent llngering, 
with some expression of hope, does not, if 
at the time they were made tliere was no 
hope; Swisher v. Com.. 26 Gratt (Va.) 963», 
21 Am. Dec. 330. A statement made in writ- 
ing before liope was ahandoned aud contirm- 
ed aftcrwards was adinissihle; Wilson v. 
Com., 60 S. W. 400, 22 Ky. L. Rep. 1251; 
State v. McEvoy, 9 S. C. 20S. Tlie fear of 
deatli need not be expressed to the person 
who reeeives the deelaration, if ifs existenee 
is otkerwise established; Worthingtou v. 
State, 92 Md. 222, 4S Atl. 355, 56 L. R A. 
353, S4 Am. St. Rep. 506. A statcmcnt re- 
duced to writing may be supplemented by 
others made orally at thc saine time; llerd 
v. State, 43 Tex. Cr. IL 575, 67 S. W. 495 
(eriticised, 11 Y. L. J. 430); contra; 1 Str. 
499; Wliart. Iiom. § 7CG; Gr. Ev. § 160. 

Althougli the time olapsing betwoen the 
deelarations nnd death is proper ro he con- 
sidered, they will not be made inadmissiblc 
by a few subsequent hours of life; People v. 
Weaver, 10S Mich. 649, 66 N. W. 567; State 
v. lteed, 53 Kan. 767, 37 Pac. 174. 42 Am. 
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St. Rep. 322; or even some days; 6 C. & P. 
38G; Com. v. Haney, 127 Mass. 455; Jones 
v. State, 71 Ind. 6G; State v. Jones, 3S La. 
Ann. 702; Baxter v. State, 15 Lea (Tenn.) 
G57; State v. Yee Wee, 7 Idalio, 1SS, 61 Pac. 
5SS. 

It is not necessary that tlie declarant state 
that he is expecting immediate death; it is 
enough if, from all the circumstances, it_sat- 
isfactorily appears tliat such was the condi- 
tion of his mind at the tirne of the declara- 
tions; State v. Wilson, 24 Kan. 1S9, 36 Am. 
Rep. 257; but there must be a belief that 
there is no hope of recovery; Com. v. 
Roberts, 10S Mass. 206; People v. Brecht, 
120 App. Div. 769, 105 N. Y. Supp. 436; 
State v. Welsor, 117 Mo. 570, 21 S. W. 443; 
65 J. P. 426; 67 id. 151, where the expres- 
sion “Pm dying’' was used and the declara- 
tions were excluded, while in 71 id . 152, the 
same expression was used and they were ad- 
mitted; as they were also when declarant 
said he did not know what expectation of 
recovery he had; State v. Thompson, 49 Or. 
46, 88 Pac. 5S3, 124 Am. St. Rep. 1015. The 
belief that death is inevitable supplies the 
place of an oath; Tracy v. People, 97 111. 
106; People v. Sanford, 43 Cal. 29; Dixon 
v. State, 13 Fla. 636. Accordingly, although 
the common law rule was said to require 
that deelarant should have a belief in God 
and a future state; 1 Str. 499; 17 Y. L. J. 
403; that rule was considered abrogated in 
the cases just cited and the want of such 
belief has been held to be no ground for ex- 
cluding declarations; State v. Hood, 63 W. 
Va. 182, 59 S. E. 971, 15 L. R. A. (N. S.) 
448, 129 Am. St. Rep. 964; while other cases 
hold otherwise, though belief is presumed 
until the contrary is proved; Donnelly v. 
State, 26 N. J. L. 4G3; but if admitted in 
such case, they should not be relied on; 
State v. Elliott, 45 Ia. 4S6. Reckless and 
profane language will not render declara- 
tions inadmissible; Kirby v. State, 151 Ala. 
66, 44 South. 3S; but will affect their credi- 
bility; Nesbit v. State, 43 Ga. 23S; and cross- 
examination will be allowed as to that, as 
being material in showing both a reckless 
and irreverent state of mind and liostility 
towards the accused; Tracy v. People, 97 
111. 105. 

The declaration may have been made by 
signs; 1 Greenl. Ev. § 161 ö; and in answer 
to questions; 7 C. & P. 23S; 2 Leack 5G3; 
Vass v. Com., 3 Leigh (Va.) 7S6, 24 Am. Dec. 
695. They may be in writing; State v. Kin- 
dle, 47 Ohio St. 358, 24 N. E. 4S5; King v. 
State, 91 Tenn. 617, 20 S. W. 169. The sub- 
stance only need be given by the vltness; 
Montgomery v. State, 11 Ohio, 424; Ward v. 
State, 8 Blackf. (Ind.) 101; but the declara- 
tion must have been complete; Vass v. Com., 
3 Leigh (Va.) 786, 24 Am. Dec. 695; Mattox 
v. U. S., 146 U. S. 140, 13 Sup. Ct. 50, 36 
L. Ed. 917; and the circumstances under 
which it was made must be shown to the 


court; 3 C. & P. 629; 7 id. 1S7; State v. 
Poll, 8 N. C. 444, 9 Am. Dec. 655; Ilill v. 
Com., 2 Gratt. (Va.) 594; McDaniel v. State, 
8 Smedes & M. (Miss.) 401, 47 Am. Dec. 93. 

It is for the court to determine whether 
the preliminary conditions make the evi- 
dence admissible; State v. Cronin, 64 Conn. 
293, 29 Atl. 536; State v. Doris, 51 Or. 136, 
94 Pac. 44, 16 L. R. A. (N. S.) 6G0 ; and this 
includes the question. of impending deatk; 
Roteu v. State, 31 Fla. 514, 12 South. 910; 
1 Stark. 521, and note (where the case of 
Rex v. Woodcock, Leach 593, contra , is dis- 
credited) ; People v. Smith, 104 N. Y. 491, 
504, 10 N. E. S73, 5S Am. Rep. 537; and this 
decision of the court comprises both fact 
and law, as to the first of which it is final 
and as to the secoud subject to review; 
State v. Williams, 67 N. C. 12; Com. v. 
Bisliop, 165 Mass. 148, 42 N. E. 560 (Holmes, 
C. J.); but having been admitted, the weight 
of the evidence is for the jury; State v. 
Sexton, 147 Mo. 89, 4S S. W. 452; and this 
includes consideration of the circumstances 
under which they were made ; Bush v. State, 
109 Ga. 120, 34 S. E. 29S; State v. Pkillips, 
11S la. 660, 92 N. W. 876; and it is error 
to charge that they skould be treated as of 
the same weight and value as evidence pro- 
duced under the usual tests and safeguards; 
People v. Kraft, 14S N. Y. 631, 43 N. E. 80. 
The conelusions of the trial court, as to the 
admissibility of the declarations, should not 
be disturbed unless it is manifest that the 
facts did not warrant them; Gipe v. State, 
165 Ind. 433, 75 N. E. S81, 1 L. R. A. (N. S.) 
419, 112 Am. St. Rep. 23S; Swisher v. Com., 
26 Gratt. (Va.) 963, 21 Am. Rep. 330. 

Suck declarations are inadmissible 'wken 
the witness does not pretend to give eitker 
the words or substance of what the deceased 
said, or all that he said; State v. Johnson, 
11S Mo. 491, 24 S. W. 229, 40 Am. St Rep. 
405. The admissibility of the declaration is 
not affected by the fact that subsequently to 
their being made and before death the de- 
clarant entertained a belief in recovery; 14 
Cox, Cr. Cas. 565, 28 Engl. Rep. 5S7, and 
note; State v. Shaffer, 23 Or. 555, 32 Pac. 
545. 

Dying declarations must be confined to 
the statement of facts, not conclusions; 
State v. Horn, 204 Mo. 52S, 103 S. W. 69; 
or opinions; State v. Horn, 204 Mo. 528, 103 
S. W. 69 (where a statement that declarant 
shot the accused in self-defense was ex- 
cluded as a mere conclusion); altliougk it 
is to be noted that the application of the 
“opinion rule” to such declarations has been 
vigorously disputed; 2 Wigm. Ev. § 1447. 
It is also to be noted that the controversy 
usually turns on wketker tlie expression 
used is fact or opinion. 

The admission of dying declarations has 
been uniformly held not to contravene the 
constitutional right of the accused to be 
confronted with the witnesses against him; 
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Mattox v. U. S., 150 U. S. 237, 213, 15 Sup. 
Ct. 337, 30 L. Ed. 400; Brown v. Com., 73 
Pa. 321, 13 Ain. Rep. 710; State v. Dielrin- 
son, 41 Wis. 200 ; Robbins v. State, S Ohio 
St. 131; Com. v. Carey, 12 Cush. (Mass.) 240; 
2 IVigm. Ev. § 130S, and note, citing the 
eases. 

They are admitted either for or agalnst 
the aecused ; Mattox v. U. S., 110 U. S. 140, 
13 Sup. Ct 50, 30 L. Ed. 017; State v. Saun- 
ders, 14 Or. 300, 12 Pac. 441. 

It has been held that they may be dis- 
credited by evidence of previous contradic- 
tory statements; State v. Lodge, 0 Iloust. 
(Del.) 542, 33 Atl. 312; but witli expressions 
of doubt and one judge dissenting, and the 
case has been eriticised; 0 Harv. L. ltev. 
432. 

For full discussion of dying deelaratiöns 
and collections of cases, see 2 Wigm. Ev. §§ 
1430-1451; 50 L. R. A. 353, note; also an 
artiele by Wilbur Larremore urging that 
their admission sliould be abolished by stat- 
ute; 41 Am. L. Rev. 600. 

Other Deciarations. Declarations as to 
the physical or mental eoudition of the 
declarant are sometimes admitted as an ex- 
ception to the rule against hearsay, as the 
natural and neeessary evidence of bodily or 
mental feelings, where those are material 
as facts to be proved. The underlying prin- 
ciple is thus expressed by Mellish, L. J., in 
the St. Leonard’s Will case: “Whenever it 
is material to prove the state of a person’s 
mind, or what was passing in it, and what 
were his intentions, then you may prove 
what he said, because that is the only means 
by which you can find out what his inten- 
tions were.” L. R. 1 P. Div. 154, 251. Thus 
such deelarations as to one r s own physical 
condition, as of the existence of pain, have 
been admitted in a suit by declarant be- 
cause, as it was said, they “in their very 
nature must be evidence, though emanating 
from the party himself who seehs to prove 
them in liis own favor”; Phillips v. Kelly, 
29 Ala. 628. Exclamations of pain and suf- 
fering were held properly admitted because 
“this is the natural and ordinary mode in 
which physieal pain and suffering are made 
known to others, and the only mode by 
which their nature and extent can be as- 
certaiued”; Uyatt v. Adams, 16 Mlch. 1S0. 
which was an aetion against a surgoon for 
malpractice eausing death. Sueli declara- 
tions or exclamations are admitted when 
made to a physician in the course of trent- 
ment ; State v. Gedicke, 43 N. J. L. 86; 
but not when he was “called in, not to give 
medical aid, but to make up medical testi- 
mony.” and the time was post litem motam; 
Grarnl Rapids & I. R. Co. v. lluntley, 3S 
Mich. 537, 31 Am. Rep. 321; Cousolidated 
Traction Co. v. Lambertson. 60 N. J. L. 452. 
3S Atl. 6S3, where declarations were held 
clearly incompetent, though even under such 


circumstances natural expressions of pres- 
ent pain might not be. 

It Is suggested in a note on the last two 
eases that such testimony is admissible 
without the qualifications of being made to 
a pliysiciau and before the controversy 
arose; 11 Harv. L. Rev. 467. As to the 
former point the Alabama case sustains the 
contention, but the tendeimy ls to extend 
the cases to which the post Jitcm motam 
rule is to be applied and, as appears infra, 
its limitations are too narrowly stated iu 
tlie note eited. In the Michigan case, Judge 
Christiancy leaves the question open wheth- 
er it applics to this class of cases. 

Declarations, to be admissiblc as orlginal 
evidence, must have boen inade at the time 
of doing the act to which they relate; Enos 
v. Tuttle, 3 Conn. 250; Scaggs v. State, 8 
Smedes & M. (Miss.) 722; In re Taylor. 9 
Paige Ch. (N. Y.) 611; Cherry v. McCall, 23 
Ga. 193; 0‘Kelly v. OTvellv, 8 Metc. (Mass.) 
436; Banfield v. Parker, 30 N. 14. 353; Tomp- 
kins v. Saltmarcli, 14 S. & R. (Pa.) 275; 1 

B. & Ad. 135. For cases of entries in books, 
see Sterrett v. Bull, 1 Binn. (Pa.) 231; ln- 
graham v. Bockius. 9 S. & R. (Pa.) 2S5, 11 
Aiu. Dec. 730; Faxon v. Ilollis. 13 Mass. 
427; ITamilton v. State, 36 Ind. 280, 10 Am. 
Rep. 22. 

To autliorize their admission as secon- 
darv evidence, tlie declarant must he dead: 

11 Price 162; 1 C. & K. 5S; Davis v. Fuller, 

12 Vt. 17S, 36 Am. Dec. 334; and the dec- 
laration must have been made before any 
controversy arose; 3 Campb. 44 i; 10 B. & 

C. 657; 4 M. & S. 4S6; Ilamilton v. Smith. 
74 Conn. 374, 50 Atl. SS4; Elliott v. Peirsol, 
1 Pet (U. S.) 328, 7 L. Ed. 104. The rule 
that such declarations must have been made 
antc Jitem motam was applied to cases of 
pedigree in the Berkeley Pecrage Case, 4 
Camp. 401; and to inatters of imblie inter- 
esrt in 3 id. 441; and, pari- rationc , tlie Con- 
nectieut cases ahove cited apply the same 
principle to boundary cases, the latest on<* 
in date excluding declarations made after 
the controversy arose which would hav^ 
contradicted those of the same person made 
liefore it, which were admitted. In theopin- 
ion of the supreme court approving thls 
ruling, Judge Baldwiu said that, while it 
may seem hard that the earlier declarations 
could not be met by proof of the hiter in- 
consistent ones, “tlie latter, having been ut- 
tered after the dispute which resulted in 
tliis suit had arisen. do not carry that ah- 
solute assurance of slncority aml impartial- 
ity on which is rested this exceptlon to the 
rule excluding hearsay evidence.” And yet 
the opinion liad stated that at the time of 
the Iater declarations, which were thus ex- 
cluded, suit had not been brought, andthere 
was no clairn that dòelarant knew of any dis- 
putc. 

It must also appear that the declarant 
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was ln a condition or situation to know tlie 
facts, or that it was his duty to know them; 

9 B. & C. 935; 2 Sm. Lead. Cas. 193, note. 
The test to be applied to dying declarations 
to determine their admissibility is whether 
a iiving witness would have been permitted 
to testify to the matters contaiued in the 
declaration; State v. Foot You, 24 Or. 61, 

32 Tac. 1031, 33 Tac. 537. 

The declarations of an agent respecting a 
siibject-matter, with regard to which he rep- 
resents the principal, bind the principal; 
Story, Ag. §§ 134-137; 2 Q. B. 212Batch- 
elder v. Emery, 20 N. H. 105; Winter v. 
Burt, 31 Ala. 33; Wellington v. R. R., 15S 
Mass. 1S5, 33 N. E. 393 ; if made in the line 
of his duty and within the scope of his au- 
thority; Weeks v. Inhabitants of Needliam, 
150 Mass. 2S9, 31 N. E. S; Pittsburgh & 
L. S. Iron Co. v. Kirkpatrick, 92 Mich. 252, 
52 N. W. 62S ; Yan Doren v. Bailey, 4S 
Minn. 305, 51 N. W. 375; if made during 
the continuance of the agency with regard 
to a transaction then pending; S Bingh. 451; 
Mechanics’ Bank v. Bank of Columbia, 5 
Wheat (U. S.) 336, 5 L. Ed. 100; Hannay v. 
Stewart, 6 Watts (Pa.) 4S7; Woods v. Banks, 
14 N. H. 101; Hayward Rubber Co. v. 
Duncklee, 30 Yt. 29; Raiford v. French, 11 
Rich. (S. C.) 367; Winter v. Burt, 31 Ala. 
33; Burgess v. Inhabitants of Wareham, 7 
Gray (Mass.) 345; Yail v. Judson, 4 E. D. 
Smith (N. Y.) 165; Idaho Forwarding Co. v. 
Forwarding Ins. Co., S Utah, 41, 29 Pae. 
S26, 17 L. R. A. 5S6; and similar rules ex- 
tend to partners’ declarations; 1 Greenl. 

Ev. § 112; Fail v. McArthnr, 31 Ala. 26; 
Tucker v. Peaslee, 36 N. H. 167; Slipp v. 
Hartley, 50 Minn. 118, 52 N. W. 3S6, 36 
Am. St. Rep. 629. See Partnee. 

Where several defendants are interested 
in the relief prayed against them, admis- 
sions of one of them, made against his own 
interest, are admissible in evidence to af- 
fect him, although they would not be e\d- 
dence to affect his co-defendants. See Grace 
v. Nesbitt, 109 Mo. 9, 18 S. W. 111S; Red- 
diug v. Wright, 49 Minn. 322, 51 N. W. 1056; 
Roberts v. Kendall, 3 Ind. App. 339, 29 N. 
E. 4S7. 

As to declarations made over a telephone, 
see Telephone. 

When more than one person is concerned 
in the commission of a crime, as in cases of 
riots, conspiracies, and the like, the declara- 
tions of either of the parties, made wliile 
acting m the eommon design , are evidence 
agàinst the whole; 3 B. & Ald. 566; Com. 
v. Crowninshield, 10 Pick. (IMass.) 497; State 
v. Thibeau, 30 Vt. 100: Mack v. State, 32 
Miss. 405; Poole v. Gerrard, 9 Cal. 593; 
McKenzie v. Stnte, 32 Tex. Cr. R. 56S, 25 
S. W. 426, 40 Am. St. Rep. 795; People v. 
Collins, 64 Cal. 293, 30 Pac. S47; but the 
declarations of one of the rioters or conspir- 
ators made after the accomplishment of 


their ohjcct and when they no longer acted 
together, are evidence only against the par- 
ty making them; 2 Russ. Cr. 572; 1 Mood. 

& M. 501; Brown v. U. S., 150 U. S. 93, 14 
Sup. Ct. 37, 37 L. Ed. 1010; Sparf v. U. S., 
156 U. S. 5S, 15 Sup. Ct. 273, 39 L. Ed. 343. 
And see 2 C. & P. 232; Chelmsford Co. v. 
Demarest, 7 Gray (]\Iass.) 1; Com. v. Ingra- 
ham, id. 46. If one of two persons accused 
of having together committed a crime of 
murder makes a voluntary confession in 
the presence of the other, under such cir- 
cumstances that he would naturally have 
contradicted it if he did not assent, the con- 
fession is admissible in evidence against 
both; Sparf v. U. S., 156 U. S. 51, 15 Sup. 
Ct. 273, 39 L. Ed. 343. 

See Heaksay Evidence; Boundaey; Mar- 
kia&e; Domicil; Reputation; Pedigp.ee; 
Confession. And for an extensive collection 
of cases on the points herein stated see 
Chamb. Best. Ev. §§ 496-505 and the Amer- 
ican notes thereto. 

In Scotch Law. The prisoner’s statement 
before a magistrate. 

When used on trial, it must be provod 
that the prisoner was in his senses at the 
time of making it, and made it of his own 
free will; 2 Hume 32S; Alison, Pr. 557. It 
must be signed by the witnesses present 
when it was made; Alison, Pr. 557, and bv 
the prisoner himself; Arkl. Just. 70. See 
Paterson, Comp. §§ 952, 970. 

DECLARATION 0F INDEPENDENCE. 
A public act by which, through the Conti- 
nental Congress, the thirteen British col- 
onies in America declared their independ- 
ence, in the name and by tlie authority of 
the people, op the fourth day of July, 1776, 
wherein are set forth:— 

Certain natural and inalienable rights of 
man ; the uses and purposes of governments; 
the right of the people to institute -or to 
abolish them; the sufferings of the colonies, 
and their right to withdraw from the tyr- 
anny of the king of Great Britain; 

The various acts of tyranny of the British 
king; 

The petitions for redress of those injuries, 
and the refusal to redress them; the recital 
of an appeal to the people of Great Britain, 
and of their being deaf to the voice of jns- 
tice and consanguinity; 

An appeal to the Supreme Judge of the 
world for the rectitude of the intentions of 
the representatives; 

A declaration that the United Colonies 
are, and of right ought to be, free and inde- 
pendent states; that they are absolved from 
all allegiance to the British crown, and that 
all political connection between them and 
the state of Great Britain is and ought to 
be dissolved; 

A pledge by the representatives to each 
other of their lives, their fortunes, and their 
sacred honor. 
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Tlie effect of this declaration was the es- 
tablishment of the government of the Unit- 
ed States as free and independent. 

D ECLARATION OF INTENTION. The 

act of an alien who goes before a court of 
record and in a formal manner declares 
that it is bona fidc his intcntion to become 
a citizon of tlie United States, and to re- 
nounce forever all allegiance and fidelity 
to any foreign prince, potentate, state, or 
sovereignty whereof at the time he may be 
a citizen or subject. See Act of June 29, 
1906; R. S. § 2174. 

This deelaration must, In ordinary cases, 
be made at least two years before his admis- 
sion. Id. But there are exceptions to this 
rule. See Natubaxization. 

DECLARATION OF L0ND0N. A declara- 
tion concerning the laws of naval war, 
agreed upon Fehruary 2G, 1909, by the pow- 
ers assembled at the London Naval Confer- 
ence. The preamble states tliat the Dec- 
laration was made In view of the dcsirabil- 
ity of an agreement upon the ruies to be 
applied by the International Prize Court es- 
tablished by the Second Hague Conference. 
A preliminary provision states that it is 
agreed tliat the rules adopted “correspond 
in substance with the generally recognized 
principles of international law.” The sub- 
jects dealt with by the Declaration include 
Blockade, Contraband, Un-neutral Service, 
Destruction of Neutral Prizes, Transfer to 
Neutral Flag, Enemy Character, Oonvoy, 
Search, and Compensation. The Declara- 
tion was signed by all the powers represent- 
ed at the Conference, but ratifications have 
not yet been exchanged. Higgins, 53S-G13. 

DECLARATION 0F PARIS. A declara- 
tion respecting international maritime law 
set forth by the ieading powers of Europe 
at the Congress of Paris April 1G, 1S5G. 
The several articles are: 

1. Privateering is and remains abolished. 

2. The neutral flag covers enemy’s goods, 
except contraband of war. 

3. Neutral goods, except contraband of 
war, are not liable to confiscation under a 
hostile flag. 

4. Blockades, to be binding, must be effec- 
tive. 

Tlie states not represented at the Con- 
gress were invited to adhere to the Declara- 
tion, and the majority did so. The United 
States refused to aecept the Declaration, 
owing to the rejection by the Congress of 
the “Marcy Amendment” exempting private 
property from capture at sea. But the I T nit- 
ed States adhered to the rules of the Dec- 
laration during the war with Spain in 1S9S. 
The Convention Relative to the Converslon 
of IMerchant-Ships into War-Ships, adopted 
at The Hague in 1907, was directed against 
a threatened evasion of the Deciaration of 
Paris in the form of Volunteer Navies. Hig- 
gins, 1-4. 

Bouv,—51 


D ECLARATI 0 N 0F ST. PETERSBURG. 

A declaration made at St. Petersburg in 
18GS on behalf of certain of the powers in 
relation to the prohibltion of the use of 
explosive bullets in time of war. 

DECLARATION OF TRUST. The act by 

which an individual acknowledges that a 
property, the tltle of which he holds, does 
in fact belong to another, for whose use he 
holds the same. 

The instruinent ln which such an acknowl- 
edgment is made. 

Such a declaration Is not always in writ- 
ing; though it is highly proper it should be 
so; Ilill, Trust 49, note y; Sugden, Pow. 
200; 1 Washb. R. P. See Tiedm. Eq. Jur. 
29G; Frauds, Statute of ; Trust. 

It differs from a deelaration of a use. (1) 
The word “use” is restricted and refers only 
to real estate. (2) Use was of common oc- 
currcnce in times wlien there existed no 
metliod hy whicli the moral rights and 
claims of the ccstui quc use could be en- 
forced, whereas trust, when employed in 
pari materia with use, has always contain- 
ed within it a neeessary implication that 
the rights and claims of the cestui que trust 
would be enforced in equity, and, since the 
coming into operation of the Judieature 
Act of 1873, in England, in courts of law 
also; Stroud Jud. Dict. See Uses. 

DECLARATION 0F WAR. The puhlie 

proclamation of the government of a state, 
by which it declares itself to he at war with 
tlie foreign power mentioned, and which for- 
bids all and every one to aid or assist the 
common enemy. 

Tlie power of deelaring war ls vested ln 
congress by tlie constitution, art. 1, s. S, § 12. 
There is no forin or ceremony neccssary ex- 
ccpt the passage of the act. A manifesto 
stating the causes of tlie war is usually puh- 
lished; but war exists as soon as the act 
takes effect. 

The necessity of a declaration of war has 
long been a subject of controversy hetween 
publicists. In ancient times it was customary 
to precede hostilities hy a public declaration 
communicated to tlie enemy, and to send a 
herald to demand satisfaction. II Phillipson 
197. In modern times wars have more often 
begun without any declaration, but several 
instances of declarations during the 19th 
century show a return to the former prac- 
tice. At the Ilague Conference of 1907 a 
convcntion was adopted providlng that the 
contracting powers should not commence 
hostilities ”wi(hout a previous and unequiv- 
ocal warning, which shall take the form el- 
ther of a declaration of war, giving reasons, 
or of an ultimatum with conditional declara- 
tion of war.” Higgins, 19S-205. 

DECLARATORY. Somethlng which ex- 
plains or ascertains what before was uncer- 
tain or doubtful: as, a declaratory stat- 
ute, which simply declares or explains the 
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law or the right, as it stood previous to the 
statute; Sedgw. Stat. & Const. L. 28; they 
are usually passed to put an end to a doubt 
as to what the law is, and declare what it 
is and what it has been. 1 Bla. Com. 8ü. 
Very many of the state statutes in this coun- 
try are declaratory of tlie common law, and 
were not passed to quiet a doubt but to in- 
corporate into the law of the state well- 
settled common-law principles. As to declar- 
atory statutes, see Statutes. 

DECLARE. Often used of making a posi- 
tive statement, as “declare and atlirm/’ 
Bassett v. Denn, 17 N. J. L. 432. To assert; 
to publish; to utter; to announce clearly 
some opinion or resolution. Knecht v. Ins. 
Co., 90 Pa. 121, 35 Am. Rep. 641. For its 
use in pleading, see Declaration. 

DECLINATORY PLEA. A plea of sanctu- 
ary or of benetit of clergy. 4 Bla. Com. 333. 
Abolished, G & 7 Geo. IV. c. 28, s. 6; Mozl. & 
W. Dict. See Benefit of Clergy. 

DEC0CTI0N. The operation of boiling 
certain ingredients in a fluid for the pur-- 
pose of extracting the parts soluble at that 
temperature; the product of this operation. 

In a case in which the indictment charged the 
prisoner with having administered to a woman a 
decoction of a certain shrub called savin, it appear- 
ed that the prisoner had administered an infusion, 
and not a decoction. The prisoner’s counsel insisted 
that he was entitled to an acquittal on the ground 
that the medicine was misdescribed ; but it was 
held that infusion and decoction are ejusdem gen- 
eris, and that the variance was immaterial. 3 
Camp. 74, 75. 

DEC0CT0R. In Roman Law. A bank- 
rupt; a person who squandered the money 
of the state. Calvinus, Lex. 

DECOLLATIO. Decollation; beheading. 

DÊCONFES. In French Law. A name 
formerly given to those persons who died 
without confession, whether they refused 
to confess or whether they were criminals to 
whom the sacrament was refused. Droit de 
Canon, par M. l’Abbê Andrê ; Dupin, Gloss. to 
Loisel’s Institutes. 

DECOY. A pond used for the breeding 
and maintenance of water-fowl. 11 Mod. 
74, 130; 3 Salk. 9; Holt 14; 11 East 571. 

DECOY LETTER. A letter prepared and 
mailed on purpose to detect offenders agaiust 
the postal and revenue laws. U. S. v. Whit- 
tier, 5 Dill. 39, Fed. Cas. No. 16,688. 

The use of decoy letters by inspectors 'of 
mails for the purpose of ascertaining the 
depredations upon the mails is proper and 
justifiable as a means to that end; U. S. v. 
Dorsey, 40 Fed. 752. 

A postal employê who takes from the 
mail under his charge a package containing 
things of value, though placed in the mail 
as a deeoy and addressed to a person having 
no existenee, is punishable, under R. S. secs. 
3891, 5467, for taking a . letter or package 
entrusted to him; U. S. v. Wight, 38 Fed. 


106; U. S. v. Dorsey, 40 Fed. 752; contra , U. 
S. v. Denicke, 35 Fed. 407; U. S. v. Matthews, 
35 Fed. S90, 1 L. R. A. 104. The fact that 
they were decoy letters is immaterial on a 
prosccution for embezzlement; Walster v. 
U. S., 42 Fed. 891. 

The offence of sending letters by mail giv- 
ing information where obscene pictures can 
be obtained does not lose its criminal char- 
acter, though the letters were sent in re- 
sponse to a decoy letter, since it does not 
appear that the accused was solicited to 
use the mails and thus to commit an offence; 
U. S. v. Grimm, 50 Fed. 528. 

A decoy letter placed in a sealed envelope 
and addressed to a fictitious person in a 
place where there was no post-oflice was 
wrapped up in a newspaper, enclosed in an 
ordinary paper wrapper, sealed and properly 
stamped and directed as the envelope inside 
the packet, and in this condition was handed 
by a post-olflce inspector and placed by him 
as a decoy in a basket kept for improperly 
illegibly addressed mail matter. It was held 
that tliis was not a mailing of the packet, 
and that it did not become mail matter; 
U. S. v. Rapp, 30 Fed. SIS. A letter with a 
fictitious address which cannot be delivered 
is “not intended to be conveyed by mail” 
within the meaning of R. S. sec. 3891, pro- 
viding a penalty for embezzling; U. S. v. 
Denicke, 35 Fed. 407. 

Decoys are permissible to entrap criminals, 
or to present opportunity to those having 
criminal intent to, or who are willing to, 
commit crime, but not to create criminals; 
U. S. v. Healy, 202 Fed. 349 (selling liquor 
to an Indian). 

DECREE. The judicial decision of a liti- 
gated cause by a eourt of equity. It is also 
applied to the determination of a cause in 
courts of admiralty and probate. It is ac- 
curate to use the word judgment as applied 
to courts of law and decree to courts of 
equity, although the former term is now 
used in a larger sense to include both. 
There is, however, a distinction between the 
two which is well understood, and may wise- 
ly be preserved as tending to keep before 
the»mind the distinction betwen the two ju- 
risdictions—quite as fundamental with re- 
spect to the final determination of a cause 
as to the forms of procedure and the prin- 
ciples of jurisprudence applied by the two 
tribunals. Even the modern tendency of 
courts of law to avail themselves of equita- 
ble forms of procedure and principles of de- 
cision has left undisturbed the well-detined 
line of demarcation between the judgment at 
law and the deci'ee in equity. It is stated 
by an able writer, thus: “A judgment at 
law was either simply for the plaintiff or 
for the defendant. There could be no quali- 
fications or modifications of the judgment. 
But such a judgment does not always touch 
the true justice of the cause or put the 
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parties in the position they ought to oceupy. 
While the plaintiff rnay bc entitled, in a giv- 
en ease, to general relief, tliere may be some 
duty connected with the subject of litiga- 
tion which he owes to the defendant, the 
performance of which, equally with the ful- 
filinent of his duty by the defeudant, ought, 
in a perfect system of remedial law, to be 
exacted. Tliis result was attained by the 
(lccrce of a court of oquity which could bc 
so moulded, or the execution of whieh could 
be so controlled and suspended, that the 
relative duties and rights of the parties 
could be secured and euforced;” Risph. Eq. 
§ 7. 

It neeessarily springs from the nature of 
the chancery jurisdietion that its determi- 
natious should be cast in a mould differing, 
toto ccpIo , from a judgment at law, and it 
would hardly be an exaggeration to say that 
the essential character of the decree, as de- 
scril>ed by the author quoted, is to be found 
in the literal applieation of the fundamental 
maxim, ‘*Ile who seeks eqnity must do eq- 
uity.” Accordingly, it is said that a eourt 
of equity will always reach, by a direet de- 
cree, what would otherwise be accomplished 
by a cireuity of proceedings; Dodd v. Wil- 
son, 4 Del. Ch. 410. And even when a eom- 
plainant is entitled to relief which it is in- 
equitable to grant except upon a eondition 
to be performed by him springing from an 
obligation of equity and good conscience, 
though not from legal right, a chancellor may 
make a deeree only upon such condition; 
Willard v. Tayloe, 8 Wall. (U. S.) 557, 19 L. 
Ed. 501; Bisph. Eq. § 48. In sueh ease, 
when something remains to be done by the 
party in order to entitle him to relief, while 
no present decree can be tuade, as the deeree 
must be absolute and final and not eontin- 
gent, the eourt will enter an interloeutory 
decree and suspend the entry of a final de- 
cree until the performanee of such eondi- 
tion; rieasantou v. Raugliley, 3 Del. Ch. 124; 
and In default thereof in a reasonable time 
dismiss the bill; Pleasanton v. Raughley, 4 
Del. Ch. 43. The doctrine of the wil'e's eq- 
uity is a familiar instance of this principle. 

Deerees are either interlocutory or final. 
This distinetion is well recognized aiul im- 
portant; Cornely v. Marekwald, 131 U. 8. 
159, 9 Sup. Ct. 744, 33 L. Ed. 117; Rielimond 
v. Atwood, 52 Fed. 10, 2 C. C. A. 007, 17 L. 
R. A. 015 (eiting many eases and discussing 
the distinction at large). lu the strietest 
sense all decrees are iuterlocutory until sign- 
ed and enrolled ; 2 Dan. Ch. Pr. Oth Am. ed. 
987, n. 1; but it is nut in this scuse that the 
terms are in practiee used. But wbile there 
is a distinction wcll understood, it is not al- 
ways easy of exact detinition. Tlie exist- 
ence of the two classes is, however, neces- 
sary in American cb-encery courts, as the 
right of appeal is frequently contined to tinal 
decrees, as in the federal eourts. The form- 


er is entered on some plea or issue arising 
in the cause which does not decide tbe main 
question ; the latter settles the matter in dls- 
pute; and a final decree lias the same effect 
as a judgment at law; 2 Madd. 402; 1 Ch. Ca. 
27; 2 Vern. 89; 4 Iirown, P. C. 2S7. See 7 
Viner, Abr. 891; 7 Comyns, Dlg. 445; 1 Belt, 
Suppl. Ves. 223; McCarrahan v. Maxwell, 28 
Cal. 75, 85. For forms of decrees, see Seton, 
Decrees; 2 Dan Ch. Pr. 980. 

The federal equity rule No. 71 (in effect 
Feb. 1, 1918, 33 Sup. Ct. xxxviii) provides 
that decrees shall not recite the pleadings 
nor any other xjrior proeecdings. 

Final Decree. One whieh finally disposcs 
of a cause, so that uotliing further is left 
for the eourt to adjudieate. See 2 Dan. Ch. 
Pr. 994, n. 

A decrce whieh determines the particular 
eanse. It is not confined to those whieh ter- 
minate all litigation on the same right 1 
Kent 310. 

A decree wliieh leaves the ease in sueh eon- 
dition that. if on appeal there be an allirm- 
anee, notbing remains for tlie eourt below, 
l>ut to execute it. Lodge v. Twell, 135 U. S. 
232, 10 Sup. Ct. 745, 34 L. Ed. 158; Mower v. 
Fleteher, 114 U. S. 127, 5 Sup. Ct. 799, 29 
L. Ed. 117; see ITaseltine v. Central Bank, 
1S3 U. S. 131, 22 Sup. Ct. 49, 40 L. Ed. 117. 

A deeree whleh disposes ultlmately of the 
suit. Ad. Eq. 375. After such decree has 
been pronounced, tbe cause is at an end, and 
no further hearing eau be had; id. 388; 
Lalün v. Lawrenee, 195 Mass. 27, 80 N. E. 
578. 

No court can reverse or annul its decree 
after the term in whieh it was entered, nor 
ean a deeree be changed or moditied so as 
substantially to vary or affeet it; Illinois v. 
It. Co., 1S4 U. S. 77, 22 Sup. Ct. 300, 40 L. 
I'd. 410, citing prior eases; [1901] 1 K. B. 
0; Bissell Carpet-Sweeper Co. v. Swecper Co., 
72 Fed. 515, 19 C. C. A. 25; Marshall En- 
gine Co. v. Engine Co., 203 Mass. 110, 89 N. 
E. 518; nor even on petitiou for rebearing 
where error In the findings is shown ; Pcttit 
v. One Stecl Lighter, 101 Fed. 1002; cxecpt 
to correet elerieal mistakes; Cameron v. Mc- 
Roberts, 3 Wbeat. 591; Illinois v. R. Co., 
1S1 U. S. 77, 22 Snp. Ct. 300. 10 L. Ed. 110; 
[1901] 1 K. B. 091; or to reinstate a eause 
dismissed by mistakc; id . Tlie Palmyra, 12 
Wbcat. 10, 0 L. Ed. 581; and a inistakc In 
an order may bc reetified whlle an ap]>eal 
is peiuling; [1903] P. SS. In cquity jurisdic- 
tion of the cause Is somctlmcs retaincd to 
make further orders for exeeuting the deeree 
which may rcsult in modifying details of the 
original deeree; Mootry v. Grayson, 101 Fed. 
013, 41 C. C. A. S3; and in admiralty a bill 
of review inay be allowed after tbe term, 
on petition of tbe libcllant, wlio, bcing him- 
self free from fraud or negllgenee, ls the 
victim of what is equivalent to fraud; Hall 
v. Chisholm, 117 Fed. S07, 55 C. C. A. 31, 
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where the cases are reviewed; In this case 
certiorari was refused; Cbisholm v. Hall, 
191 U. S. 571, 24 Sup. Ct. 843, 48 L. Ed. 307. 

A decree may be impeached for fraud in 
obtaining it, but for this purpose a bill of 
review is not available, being a continuance 
of the original litigation; an original bill 
must be resorted to as a new and independ- 
ent litigation and it will lie pending an ap- 
peal from the original decree; Dowagiac Mfg. 
Co. v. Mfg. Co., 155 Fed. 524, 84 C. C. A. 
3S. In such case rclief can be granted only 
on the ground of fraud in procuring the 
decree and not of error in granting it; Mc- 
Sherry Mfg. Co. v. Mfg. Co., 100 Fed. 948, 
89 C. C. A. 26. 

Prior to the establishment of the circuit 
courts of appeals there w r as an appeal to the 
United States supreme court only from tinal 
decrees of the circuit courts; U. S. Rev. 
Stat. § 692; and the same is still true of 
appeals from those courts; U. S. Rev. Stat. 
1 Supp. 903; except that special provision is 
made for an appeal within a limited time 
directly to the circuit court of appeals 
from an order granting or refusing an inter- 
locutory injunction or appointing a receiver, 
notwithstanding that an appeal from a final 
decree might be taken directly to the su- 
preme court; Jud. Code § 129, U. S. Comp. 
St. Supp. (1911) 194. An order modifying 
an interlocutory decree for a broad per- 
petual injunction, so as to permit a lirait- 
ed sale of the' articles of which the sale 
was restrained, is appealable under this 
act; Bissell Carpet-Sw eeper Co. v. Sweeper 
Co., 72 Fed. 545, 19 C. C. A. 25, where the 
right of appeal and the diiferent kinds of de- 
crees in England and the United States are 
elaborately discussed. The omission of the 
word “final” in section 5 of the Act of 
March 3, 1891, does not extend the right of 
appeal to any question of jurisdiction in ad- 
vance of final judgment or decree; McLish v. 
Roff, 141 U. S. 661, 12 Sup. Ct. 118, 35 L. 
Ed. S93. Accordingly, the question what is 
a final decree is one of constant occurrence 
and importance as determining the jurisdic- 
tion of the appellate courts. The same 
question arises under the constitutional and 
statutory regulations of appeals in. many 
of the states, although in some of them the 
right of appeal is not limited to final de- 
crees; e. g. Delaware, where it is extended 
to interlocutory decrees or orders, if prayed 
before the first day of the following term, 
while it may be taken from a final decree 
within two years after it is signed. 

Another reason why the distinction is im- 
portant is that a final decree, entered of rec- 
ord and not directed to be without prejudice 
is a bar to another bill filed between the 
same parties for the same subject-matter; 
Cochran v. Couper, 2 Del. Ch. 27. 

In England the question whether a decree 
or order is final or interlocutory is in many 
cases material, as affecting the right or the 


time of appeal, and it has been much dis- 
cussed with some contrariety of opinion. 

In [1903] 1 K. B. 547 (C. A.), Lord Alver- 
stone, C. J., stated “the real test” to be 
whether the order did in fact finally dispose 
of the right of the parties, without respect 
to what would have been the effect of the 
order if the case had been decided the other 
way, and the court of appeal unanimously so 
decided, following the decision in 9 Q. B. D. 
62, and disapproving a later ruling in [1891] 

1 Q. B. (C. A.) 734, where it was held that 
an order would be considered interlocutory 
unless “whichever way it went it would 
finally determine the right of the parties,” 
and w r hich was cited as authority in [1902] 

1 Ch. 29. Subsequently it was said by 
Cozens-Hardy, M. R., in [1907] 2 Ch. 145, 
that only a short time before the full court 
was summoned “with a view to laying down 
some definite pronouncement or rule” on the 
question “what order is interlocutory and 
what is final,” characterized by him as “un- 
doubtedly one of very great difficulty,” but 
the court had declined to do so, confining it- 
self to the decision of the particular case, 
and this course he proposed to follow. In 
tlie case to which he referred, [1906] 2 K. B. 
569, Collins, M. R., emphatically disapproved 
of “the enunciation of any general rule on 
the question what orders are final and what 
interlocutory,” and considered that it should 
only be done by general rule of court. 

In this country the same difficulty of ex- 
act definition was expressed by Mr. Justiee 
Brown, who said that “probably no question 
of equity practice has been the subject of 
more frequent discussion in this court,” and 
he reviewed the cases, remarking that they 
“are not altogether harmonious”; McGourkey 
v. Ry. Co., 146 U. S. 536, 13 Sup. Ct. 170, 36 
L. Ed. 1079; the principal ones being also 
collected by Mr. Justice Blatchford in Key- 
stone Manganese & Iron Co. v. Martin, 132 
U. S. 91, 10 Sup. Ct. 32, 33 L. Ed. 275. 

Where the whole law of a case is settled 
by a decree, and nothing remains to be 
done, unless a new appiication be made at 
the foot of the decree, the decree is a final 
one so far as respects a right of appeal; 
French v. Shoemaker, 12 Wall. (U. S.) 86, 20 
L. Ed. 270; and so is a decree dismissing a 
bill with costs, although they be afterwards 
taxed and decree entered for them; Fowler 
v. Hamill, 139 U. S. 549, 11 Sup. Ct. 663, 35 
L. Ed. 266; but a decree of foreclosure and 
sale is not final, in the sense which allows 
an appeal from it, so long as the amount 
due upon the debt must be determined, and - 
the property to be sold ascertained and de- 
fined; North Carolina R. Co. v. Swasey, 23 
Wall. (U. S.) 405, 23 L. Ed. 136; see Jones 
v. Davenport, 45 N. J. Eq. 77, 17 Atl. 570; 
nor is an order remanding a case to the state 
court; Joy v. Adelbert College, 146 U. S. 355, 

13 Sup. Ct. 186, 36 L. Ed. 1003; but a de- 
cree for foreclosure and sale oX mortgaged 
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premises is final and may be appealed from 
without waiting for the rcturn and conörma- 
tion of the sale by a decretal order ; Micboud 
v. Girod, 4 IIow. (U. JS.) GO.S, 11 L. Ed. 1070. 
And so is a decree ordering thc dismlssal of 
a libel if not amended within tcn days, 
whcre an appeul is taken wlthout amcnding 
it; Tlie Thrce Friends, 100 U. S. 1, 17 Sup. 
Ct. 405, 41 L. Ed. S97. When the finality is 
in doubt, and was negativcd by tlie court 
below, but is claimed in the Supreme Court, 
the douht will be resolved against linality; 
McGourkey v. Ry. Co., 140 U. S. 530, 13 Sup. 
Ct. 170, 30 L. Ed. 1070. 

A dccree fixing the priority of claims 
against an insolvent corporation, and di- 
reeting the sale of its propcrty for their 
payment, is a final decree vitliin equity rule 
8S, relating to rehearings; Hoffman v. Knox, 
50 Fed. 4S4, 1 C. C. A. 535. A decree is final 
which disposcs of every matter of conten- 
tion between the parties, except as to the 
amount of one severable item, not relating 
to appellant, and refers the case to a master 
to ascertain that; Ilill v. R. Co., 140 U. S. 53, 
11 Sup. Ct. 000, 35 L. Ed. 331. 

If the decree decides the rights to prop- 
erty and orders it to be delivered up or sold, 
or adjudges a sum of money to be paid, and 
the party is entitled to have such decree 
carried into immediate cxecution, it is a 
finai decree; Forgay v. Conrad, 0 How. (U. S.) 
203, 12 L. Ed. 404. In such cases it is held 
that the decree is final upon the merits, and 
the ulterior procecdings, as in the foreclosure 
ease, constitute but a mode of executing 
the original decree; Miehoud v. Girod, 4 
How. (U. S.) 503, 11 L. Ed. 1070. 

The multiplicity of eases on this subject 
is too great for citation here, but the prin- 
ciple applied is illustrated by thosc cited, 
and as to a particular case the coursc of 
decisions mnst be critically examined. Cas- 
es will be found collected in notes to U. S. 
Rev. Stat. § G02 and to 2 Dan. Ch. Pr., Gtb 
Am. ed. ch. xxvi. sec. 1. See Judoment. 

A consent decree binds only the eonscnt- 
ing parties; Myllius v. Smith, 53 W. Va. 173, 
44 S. E. 542; and is not binding upon the 
court; Ex partc Loung June, 1G0 Fed. 250. 
It cannot bc modified without consent, even 
at the same tcrm ; Seiler v. Mfg. Co., 50 W. 
Va. 208, 40 S. E. 547 ; and the consent may 
be withdrawn beforc entry; Herold v. Craig, 
59 W. Va. 353, 53 S. E. 4GG. 

Interlocutory Decree. An adjudication or 
order made upon some point arising during 
the progress of a canse which does not de- 
termine finally the mcrits of tlie question or 
qucstions involved. Neithcr the courts nor 
the text-writcrs have satisfactorily defined 
this term. As was well said by Baldwin, J., 
“The difficulty is in the subject itsell'; for, 
by various gradations, thc interlocutory de- 
cree may be made to approach the tiual de- 
cree, until the line of discrimination becomcs 
too faint to be readily perccived. M Cocke’s 


Adm’r v. Gilpin, 1 Rob. (Va.) 27. The real 
matter of importance is to defiue what is a 
final decree, and that being done, it may be 
generaily stated that evcry other ordcr or 
decree made during the progrcss of a cause 
in chaucery Is interlocutory. The tcst which 
is to be derived from the cases can hardly 
be bctter stated than In a late casc, thus: 

Where something more than the mlnisterial 
execution of the decree as rendered ls lcft 
to be donc, the decree is lnterlocutory, and 
not final, even though it settles the equities 
of the bill; Lodgc v. Twoll, 135 U. S. 232, 
10 Sup. Ct. 745, 34 L. Ed. 153. 

As every dccree inter partcs is either final 
or interlocutory, all that has becn said upou 
the former head, witli the citatious, must 
also be read in conncction with this.- 

Decree Pro Confesso. An order or decree 
of a court of chancery tliat the allegations 
of the bili be taken as eonfessed, as against 
a defendant in default, and permitting the 
plalntiff to go on to a heariug ex parte . 

“A decrec pro confesso Is one entered when 
the defcndant has made default by not ap- 
pearing in the time prescribcd by tlie rules 
of court. A decree nisi is drawn by the 
plaintiff’s counsel, and is entcred by the 
court as it is drawn. A decree, wlien the 
bill is taken pro cotifesso, is pronounced by 
the court after hearing the pleadings and 
considcring the plaintiff’s equity Freem. 
Judg. § 11. 

Such a decree is also entered when the 
defendant, haviug appcarcd, has not answcr- 
ed. The effect of such a dccrce is tliat the 
facts sct forth in tbe bill arc taken as true, 
and a decree made thoreon according to the 
equity of the case. It was formerly tlie prac- 
tice to put the plaintiff to his proof of the 
substance of the bill; Rose v. Woodruff, 4 
Johns. Ch. (N. Y.) 547; 1 Dan. Ch. Rr., 5th 
Am. cd. 517, n.; but thc practicc of takiug 
the bill pro eonfesso is now generally cstab- 
üshcd; id. 518; and the snbject is, in most 
courts of chancery, regulated by rule of 
court. 

In such dccrec, in admiraity as weil as in 
cqnity, the amount of damages must be as- 
certained from the cvidence and not from 
the allegations of the libel or bill; Cape Fear 
Towing & Transp. Co. v. Pcarsall, 00 Fed. 
435, 33 C. C. A. 1G1. 

The usnal modern practicc is substantially 
that providcd in E<iuity Rules 1G, 17, of the 
United States conrts (33 Sup. Ct. xxili). Up- 
on motion, it appearing from the record that 
the facts warrant it, an ordcr ls entered that 
the bill be taken pro eonfcsso, and the cause 
proceeds ex partc , and the court may pro- 
cced to a final decree aftcr thirtv days from 
thc entr.v of the order. 

8ucli a decree canuot be entercd whcn the 
bill eontains a great lack of preclsion; Mar- 
shall v. Tcnant, 2 J. .T. Marsh. (Ky.) 155, 19 
Ain. Dec. 126: but ouly when the allegations 
of the bill are specific, and the defendant 



DECREE 


806 DECRETALES BONIFACII OCTAVI 


has been properly servecl; Harmon v. Camp- 
bell, SO 111. 25; Boston v. Nicbols, 47 111. 
353; Colerick v. Hooper, 3 Ind. 310, 56 Am. 
Dec. 505; Russell v. Latbrop, 122 Mass. 302. 

Wben only one defendant answers, but 
he disproves tbe wbole case made by tbe 
bill, a decree pro confcsso cannot be entered 
against tbose wbo fail to answer; Asbby v. 
Bell’s Adm’r, 80 Va. Sll. 

A decree pro confesso cannot be safely en- 
tered against an infant; 30 Beav. 14S; Bank 
of U. S. v. Ritchie, S Pet. (U. S.) 128, 8 L. 
Ed. S90; Daily’s Adm’r v. Reid, 74 Ala. 415; 
Quigley v. Roberts, 44 111. 503;. Tucker v. 
Bean, *G5 ]Me. 352; Wells v. Smith, 44 Miss. 
29G; jMills v. Dennis, 3 Johns. Cb. (N. Y.) 
367; though this is sometimes done on con- 
sent of bis solicitor; Walsh v. Walsb, 116 
Mass. 377, 17 Am. Rep. 1G2. 

Equity Rule S (S. C. of U. S.; 33 Sup. Ct. 
xxi) provides: 4< If a mandatory order, in- 
junction, or decree for specific performance 
of any act or contract be not complied witb, 
tbe eourt or a judge, besides, or instead of, 
proceedings against the disobedient party 
for a contempt or by sequestration, may by 
order direct that tbe act required to be done, 
be done, so far as practicable, by some other 
person appointed by the court or judge, at 
tbe cost of the disobedient party, and tbe 
act, wben so done, shall bave like effect as 
if done by him.” See Writ of Assistance. 

In Legislation. In f;ome countries, as in 
France, some acts of the legislature or of tbe 
sovereign, which bave the force of law are 
called dccrees: as, the Berlin and Milan de- 
crees. 

DECREE NIS1. !n English Law. A de- 

cree for a divorce, not to take effect till aft- 
er sucb time, not less tban six montbs from 
the pronouncing thereof, as the court shall 
from time to time direct. During this period 
any person may show cause why tbe decree 
should not be made absolute; 29 Vict. c. 32, 
s. 3; 23 & 24 Vict. c. 144, s. 7; 2 -Steph. 
Com. 281; Mozl. & W. Dict. 

The term is also sometimes applied to a 
decree entered provisionally to become final 
at a time therein named, unless cause is 
shown to the contrary. 

DECREPIT (Fr. dêerêpit; Lat. decrepitus). 
Infirm; disabled, incapable, or incompetent, 
from eitber physical or mental weakness or 
defects, whether produced by age or other 
cause, to such an extent as to render tbe in- 
dividnal comparatively helpless in a personal 
conflict vi.tb one possessed of ordinary bealth 
and strength. Hall v. State, 16 Tex. App. 
11, 49 Am. Rep. 824. 

DECRETAL 0RDER. An order made by 
tbe court of cbancery, upon a motion or peti- 
tion, in the nature of a decree. 2 Dan. Cb. 
Pr. 638. 

DECRETALES B0NIFACII 0CTAVI. A 

supplemental collection of tbe canon law, 


publisbed by Boniface VIII. in 129S, called, 
also, Ldber Sextus Decretalium (Sixth Book 
of the Decretals). 1 Kaufm. Mackeldey, Civ. 
Law 82, n. See Decretals. 

DECRETALES GREG0RII N0NI. The 

decretals of Gregory tbe Nintb. A collection 
of the laws of the church, published by order 
of Gregory IX. in 1227. It is composed of 
five books, subdivided into titles, and eacb 
title is divided into chapters. They are cited 
by using an X (or extra); thus, Cap. & X de 
Regulis Juris, etc. 1 Kaufm. Mackeld. Civ. 
Law 83, n.; Butler, Hor. Jur. 115. 

DECRETALS. Canonical epistles, written 
by the pope alone, or by the pope and cardi- 
nals, at tbe instance or suit of one or more 
persons, for the ordering and determining of 
some matter in controversy, and wbicb bave 
the authority of a law in themselves. 

The decretals were publlshed in three volumes. 
The first volume was collected by Raymundus Bar- 
cinius, chaplain to Gregory IX., about the year 1227, 
and published by bim to be read in schools and 
used in the ecclesiastical courts. The second voi- 
ume is the work of Boniface VIII., compiled about 
the year 129S, with additions to and alterations of the 
ordinances of his predecessors. The third volume 
is called the Clementines, because made by Clem- 
ent V., and was published by him in the council of 
Vienna, about the year 1308. To these may be added 
the Extravagantes of John XXII. and other bishops 
of Rome, which, relatively to the others, are called 
Novellce Gonstitutiones. Ridley’s View, etc. 99, 100 ; 

1 Fournel, Hist. des Avocats 194, 195. 

The false decretals were forged in the names of 
the early bishops of Rome, and first appeared about 
A. D. S45-850. The author of them is not known. 
They are mentioned in a letter written in the name 
of the council of Qulerzy, by Charles the Bald, to 
the bishops and lords of France. See Van Espen 
Fleury, Droit de Canon, by Andrê. 

The decretals constitute the second dlvislon of the 
Corpus , Juris Canonici. 

DECRETUM GRATIANI. A collection of 

ecclesiastical law made by Gratian, a Bo- 
lognese monk, in 1139-1152. It is tbe oldest 
of the collections constituting tbe Corpus Ju- 
ris Canoniei. 1 Kaufm. Mackeld. Civ. Law 
81; 1 Bla. Com. S2; Butler, Hor. Jur. 113. 

DECURI0. In Roman Law. One of tbe 
chief men or senators in the provincial towns. 
Tbe decuriones , taken togetlier, liad tbe en- 
tire management of the internal affairs of 
tbeir towns or cities, witb powers resembling 
in some degree tbose of our modern city 
councils. 1 Spence, Eq. Jnr. 54; Calvinus, 
Lex. 

DEDBANA. An actual homicide or man- 
slaughter. Toml. 

DEDI (Lat. I bave given). A word used 
in deeds and otber instruments of convey- 
ance wben such instruments were made in 
Latin. 

Tbe nse of this word formerly carried witb 
it a warranty in law, when in a deed; for 
example, if in a deed it was said, dedi (I 
bave given), etc., to A B,” tbere was a war- 
ranty to bim and bis beirs. But tbis is no 
longer so. 8 & 9 Vict. c. 106, s. 4. Brooke, 
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Abr. Guaranty , pl. 85. The warranty tlnis 
wrought was a special warranty, extending 
to the lieirs of the feoftee during the life of 
the donor only. Co. Litt. 3 $4b; 4 Co. 81; 

5 id. 17; 3 Washb. II. 1\ G71. IJcdi is said to 
be the aptest word to denote a feoffineiit; 2 
Bla. Coin. 310. The future, dabo, is foimd in 
sonie of the Saxon grauts. 1 Spence, Eq. 
Jur. 44. See Giiant. 

DEDI ET CONCESSI (Lat I have given 
and granted). The aptest words to work a 
feoffment. They are the words ordinarily 
used, when instruinents of conveyance were 
in Latiu, in charters of fcoffment, gift, or 
grant. These words were held the aptest; 
thougli otliers would answer; Co. Litt. 3S4 b; 

1 Steph. Com. 114; 2 Bla. Coin. 53, 31G. See 
COYENANT. 

DEDICATION. An appropriation of land 
to some public use, made by the owner, and 
accepted for sucli use by or on behalf of the 
public. Barteau v. West, 23 Wis. 41G; Trus- 
tees of M. E. Cliurch of Ilobokcn v. City of 
Hoboken, 33 N. J. L. 13, 07 Ain. Dec. GOG; 
Srnith v. City of San Luis Obispo, 05 Cal. 
4G3, 30 Pac. 501; Brown v. Gunu, 75 Ga. 441. 

The intentional appropriation of land by 
the owuer to some proper public use, rcserv- 
lng to himself no rights therein inconsistcnt 
with the full exercise and enjoyment of such 
use. Northport Wesleyan Grove Camp Meot- 
ing Ass’n v. Andrews, 104 Me. 342, 71 Atl. 
1027, 20 L. B. A. (N. S.) 07G. 

It was unknown to the civil law; New Or- 
leans v. U. S., 10 Pet. (U. S.) GG2, 0 L. Ed. 
573; and is said to have been the ouly meth- 
od of conferring certain riglits on thc public 
at common law; Post v. Pearsall, 22 Wend. 
(N. Y.) 425 ; Stevens v. Nashua, 4G N. II. 102. 

It need not be by deed or in writing, but 
may be by act in pais, and the fce need not 
pass, since it has reference to possession and 
not to ownership; Benn v. Ilatcher, 81 Va. 
25, 50 Am. Ilep. G45. See cases collected in 
9 L. R. A. 551, note. 

Exprcss dcdication is that made by deed, 
vote, or declaration. 

Implicd dcdication is that presumed from 
an acquiescence in the public use, or from 
some act of the owner which operates against 
him by way of estoppel tn pais; Wood v. See- 
Iy, 32 N. Y. 11G ; Brown v. Manniug, G Ohio, 
20S, 27 Am. Dec. 255. 

To be valid it must be made by the owner 
of the fee; 5 B. & Ald. 454; Ward v. Davis, 
3 Sandf. (N. Y.) 502; 4 Campb. 1G; Forney 
v. Calhoun County, S4 Ala. 215, 4 South. 153; 
or, if tlie fee be subject to a naked trust, by 
the equitable owner; Cincinnati v. White, G 
Pet. (U. S.) 431, S L. Ed. 452; Williams v. 
Society, 1 Oliio St. 47S; and to the public at 
large; I’ost v. Pearsall, 22 Wend. (X. Y.) 
425; State v. Wilkinson, 2 Vt. 4S0, 21 Am. 
Dec. 5G0 ; New Orleans v. U. S., 10 Pet. (U. 
S.) GG2, 9 L. Ed. 573; Doe v. Jones, 11 Ala. 
63. The existence of a corporatiou as gran- 


tee is not required, as the pnblic is an ever- 
existing grantee capable of taking for pulilic 
use; Cincinnati v. White, G lvt. (l\ S.) 431, 

S L. Ed. 452; Trustees of M. E. Cliurcli of 
lloboken v. City of Iloboken, 33 N. J. L. 13, 
07 Am. Dec. G0G; Rutherford v. Taylor, 3S 
Mo. 317 ; Town of Warreu v. Town of Jack- 
sonville, 15 111. 23G, 5S Am. Dec*. GI0. 

In making the appropriatioii, no parti< ular 
formality is required, but any act or dtclara- 
tion, wlietlier written or oral. wliicli clcarly 
expresses an intent to dcdicate,-will amount 
to a dodication, if acceptod by the public, 
and will conclude the donor from evor after 
asserting' any riglit ineompatible with the 
public use; Waslib. Easem. 133; 11 M. & W. 
827; Cincinnati v. White, G l’et iu\ S.) 431, 

S L. Ed. 452; Post v. Pearsall, 22 Wcnd. (N. 
Y.) 45U; IIoi)l)s v. Lowoll, 10 l’iek. (Mass.) 
405, 31 Am. Dec. 115; State v. Wilkinson, 2 
Vt. 480, 21 Am. Dec. 5G0; Trustees of Dover 
v. Fox, 0 1J. Monr. (Ky.) 201; Mayor A Coun- 
eil of Macon v. Franklin, 12 Ga. 230; Mis- 
souri Institute for Education of Blind v. 
llow, 27 Mo. 211; Oswald v. Grenet, 22 Tex. 
94; Smith v. City of San Luis Ohispo, 05 
Cal. 4G3, 30 Pac. 501; Dohson v. Holienadel, 
14S I'a. 3G7, 23 Atl. 112S; Taylor v. Philippi, 
35 W. Va. 554, 14 S. E. 130; Land v. Smlth, 
44 La. Ann. 931, 11 South. 577 ; Western Ry. 
of Alabama v. R. Co., 0G Ala. 272, 11 South. 
483, 17 L. R. A. 474 ; Wolfe v. Towu of Sul- 
livan, 133 Ind. 331, 32 N. E. 1017; the vital 
principle of the dedication heing the intention 
(animus dcdicandi), whieh must he une<piivo- 
cally manifested, and clearly and satisfacto- 
rilv appear; llarding v. Jasper, 14 Cal. G42; 
Village of Wliite Bear v. Stewnrt, 40 Mlnn. 
2S4, 41 N. W. 1045; Baker v. Vnnderlmrg, 
90 Mo. 37S, 12 S. W. 4G2 ; Shellhonse v. State, 
110 Ind. 500, 11 N. E. 4S4; Waugh v. Leeeh, 
2S 111. 401; Lee v. LaEe, 14 Micln 12, 00 
Am. Dec. 220; Forney v. Calhoun Coun- 
ty, 84 Ala. 215, 4 South. 153; Hope v. Bar- 
nett, 78 Cal. 9, 20 Pac. 245; State v. Adkins, 
42 Kan. 203, 21 Pac. 10G0. But it must be 
determined from the acts and explanatory 
declarations of the party in connection with 
tlie suitou nding circumstances; lie oannot 
subsequently testify as to wliat were his 
real intontions; Fossion v. Landry, 123 Ind. 
13G, 24 N. E. 0G; Lamar Coiinty v. Clements, 
40 Tex. 347. If tliere he doubt as to whether 
tliere was a dodieation to puhlic use, or only 
for a tcmporary purpose, tlie intention of the 
owner may be provcd; Lamar County v. 
Clements, 40 Tex. 317. 

A rnere acquieseence hy the owmer of land 
in its occasional and varying use for travel 
by the publie is insullicient to establish a ded- 
ication tliereof, as a stroet by adverse user; 
Com. v. R. Co., 135 Pa. 25G, 10 Atl. 1051. 
And, witliout auy express appropriatiou by 
the owner, a dedication may be presumed 
froiu twenty years’ use of his land by the 
public, with Iiis knowledge; Uoole v. Atty. 
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Gen., 22 Ala. 190; Noyes v. Ward, 19 Conn. 
250; Larned v. Larned, 11 Metc. (Mass.) 421; 
Smith v. State, 23 N. J. L. 130; Green v. 
Oakes, 17 111. 249; 'Com. v. Cole, 2G Pa. 187; 
or from any shorter period, if the use be 
accompanied by circumstances which favor 
the presumption, the fact of dedication being 
a conclusion to be drawn, in each particnlar 
case, by the jury, who as against the owner 
have simply to determine whether by per- 
mitting the public use he has intended a dedi- 
cation; 5 Taunt. 125; Denning v. Itoome, 6 
Wend. (N. Y.) 651; Irwin v. Dixion, 9 How. 
(ü. S.) 10, 13 L. Ed. 25; State v. Hill, 10 
Ind. 219; Whittaker v. Ferguson, 16 Utah, 
240, 51 Pac. 9S0; Dimon v. People, 17 111. 
416; 4 El. & Bl. 737. Public use of a right 
of way over public land for seven years is 
sufficient under U. S. K. S. § 2477; O’Kano- 
gan County v. Cheetham, 37 Wash. 682, 80 
Pac. 262, 70 L. K. A. 1027. But this pre- 
sumption, being merely an inference from the 
public use, coupled with circumstances indic- 
ative of the owneFs intent to dedicate, is 
open to rebuttal by the proof of circumstanc- 
es indicative of the absence of such an in- 
tent; Bowers v. Mfg. Co., 4 Cush. (Mass.) 
332; State v. Inhabitants of Strong, 25 Me. 
297; Irwin v. Dixion, 9 How. (U. S.) 10, 13 
L. Ed. 25; 7 C. & P. 57S; City of St. Louis 
v. Wetzel, 110 Mo. 260, 19 S. W. 534; McKey 
v. Hyde Park, 134 U. S. 84, 10 Sup. Ct. 512, 
33 L. Etf. S60. Mere non-user for less than 
the statutory period is not^ enough unless 
coupled with evidence of * intention; Wood 
v. Hurd, 34 N. J. L. 91; Hoole v. Atty. Gen., 
22 Ala. 190; 3 Bing. 447. 

The statute of frauds does not apply to the 
dedication of lands to the public ; Godfrey 
v. City of Alton, 12 111. 29, 52 Am. Dec. 476; 
Rees v. Chicago, 38 111. 33S; Harding v. Jas- 
per, 14 Cal. 642. 

Before acceptance, a dedication may be 
revoked; Bridges v. Wyckoff, 67 N. Y. 130; 
San Francisco v. Canavan, 42 Cal. 541; but 
only when no rights of other. persons inter- 
vene. The death of the owner is a revocation 
of a proffered dedication of streets, and an 
acceptance thereafter by the village gives it 
no right in the streets; People v. Kellogg, 
67 Hun 546, 22 N. Y. Supp. 490. Where 
one who has offered to dedicate land for a 
public street, conveys such land before his 
offer is accepted, the conveyance operates as 
a revocation of the offer; Chicago v. Drexel, 
141 111. 89, 30 N. E. 774; Schmitt v. San 
Francisco, 100 Cal. 302, 34 Pac. 961. 

There must be acceptance of either a com- 
mon-law or a statutory dedication, either of 
which is incomplete without it; Schmitz v. 
Village of Germantown. 31 111. App. 284; Vil- 
lage of Grandville v. Jenison, 84 Mich. 54, 47 
N. W. 600. The American courts differ to 
some extent as to whether an acceptance 
must be more or less formal, by some com- 
petent authority, or may be shown by gen- 


eral public use or indirect official recognL 
tion or both. The uuderlying principles are 
discussed in the leading case of Cincinnati 
v. Wliite’s Lessee, which held that no par- 
ticular form or ceremony of acceptance is es- 
sential, but that “all that is required is the 
assent of the owner of the land, and the fact 
of its being used for the public purposes in- 
tended by the appropriation”; Cincinnati v. 
White, 6 Pet. (U. S.) 431, 8 L. Ed. 452; Da- 
vid’s Heirs v. New Orleans, 16 La. Ann. 404, 
79 Am. Dec. 5S6; Cole v. Sprowl, 35 Me. 161, 
56 Am. Dec. 696; but the acts which amount 
to it must be plain and unequivocal; Baker 
v. Johnston, 21 Mich. 349. It need not he 
by -the town or other municipal corporation, 
nor need it be very specific, but acts by the 
public at large are sufficient; Attorney Gen- 
eral v. Abbott, 154 Mass. 323, 2S N. E. 346, 13 
L. R. A. 251; as the construction of sewers 
through land dedicated for a street, and filing 
liens against abutting owners; Philadelphia 
v. Thomas’ Heirs, 152 Pa. 494, 25 Atl. S73; 
or general ordinance or resolution accepting 
all streets and parks dedicated, where land 
is marked as such on a recorded plat; Los 
Angeles v. McCollum, 156 Cal. 148, 103 Pac. 
914; or sold under the description of bound- 
ing on a certain street; City of Eureka v. 
Armstrong, S3 Cal. 623, 22 Pac. 928, 23 Pac. 
1085; but the use of a street by the public, 
to constitute acceptance, must be under a 
claiin of right; City of Eureka v. Croghan, 
S1 Cal. 524, 22 Pac. 693. 

Acceptance is presumed if beneficial, and 
this is shown by user; Abbott v. Cottage 
City, 143 Mass. 521, 10 N. E. 325, 58 Am. Rep. 
143; Guthrie v. New Haven, 31 Conn. 308; 
San Francisco v. Canavan, 42 Cal. 541; Boyce 
v. Kalbaugh, 47 Md. 334, 28 Am. Rep. 464; 
Summers v. State, 51 Ind. 201. The dedica- 
tion of a private way to the public without 
acceptance does not constitute a public way; 
Slater v. Gunn, 170 Mass. 509, 49 N. E. 1017, 
41 L. R. A. 26S; Rozell v. Andrews, 103 N. Y. 
150, S N. E. 513; Bell v. City of Burlington, 
68 Ia. 296, 27 N. W. 245; St. Louis v. Uni- 
versity, 88 Mo. 155; Hayward v. Manzer, 70 
Cal. 476, 13 Pac. 141. 

There is no established standard as to 
what use by the public will be sufficient to 
constitute an acceptance of a dedication; 
it is such use as would naturally follow from 
the character of the place; Winslow v. Cin- 
cinnati, 9 Ohio S. & C. P. Dec. S9; the use 
need only be such as the public needs de- 
mand; Taraldson v. Town of Lime Springs, 
92 Ia. 187, 60 N. W. 658. Use by a compara- 
tively small number of persons on foot dur- 
ing the summer season of a short way from 
a street to the seashore, being the kind of 
use inten.ded by the dedicator, is sufficient; 
Phillips v. City of Stamford, 81 Conn. 40S, 71 
Atl. 361, 22 L. R. A. (N. S.) 1114; otherwise 
of an alley through private land, used in 
bringing in household supplies and removing 
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refuse; Brlnck v. Collier, 56 Mo. 160; of 
a wood so grown up witli brusk as to be im- 
passable by wagons and but little used; Ros- 
enberger v. Miller, G1 Mo. App. 422; of a 
road to some extent for two or thrce weeks; 
Laughlin v. City of Washington, G3 Ia. G52, 
19 N. W. 810; a use by a few persons only 
and rnerely for local purposes; Green v. 
Town of Canaan, 29 Conn. 157; and a per- 
mitted use by neiglibors for hauling wagons; 
Fairchild v. Stewart, 117 Ia. 734, S9 N. W. 
1075. Long continued use by a few persons 
does not necessarily show an intention on 
the part of tlie publie anthorities to accept 
the dedication; City of Itock Island v. Star- 
key, 189 111. 515, 59 N. E. 971. See Phillips 
v. City of Stamford, 81 Conn. 40S, 71 Atl. 
3G1, 22 L. R. A. (N. S.) 1114. 

In the case of a highway, the question has 
been raised whether the public itself, as the 
body charged with the repair, is the proper 
party to make the acceptanee. In England, 
it has been decided that an aeceptance by 
the public, evidenced by mere use, is suffi- 
cient to bind the parish to repair, without 
any adoption on its part; 5 B. & Ad. 4G9; 
2 N. & M. 5S3. In this country there are 
cases in which the English rule seems to be 
recognized; Remington v. Millerd, 1 R. I. 93; 
though the weight of deeision is to effect 
that the towns are not liable, either for re- 
pair or for injuries occasioned by the want 
of repair, until they have tkemselves adoptcd 
the way tlius created, either by a forrnal ac- 
ceptance or by indirectly recognizing it, as 
by repairing it or setting up guide-posts 
therein ; Thomp. Highw. 52; Page v. Town 
of Weathersfield, 13 Vt. 424; Com. v. Kelly; 
8 Gratt. (Va.) G32; Common Council of In- 
dianapolis .v. McClure, 2 Ind. 147; Wrigkt 
v. Tukey, 3 Cusk. (Mass.) 290; Colbert v. 
Shepherd, 89 Va. 401, 16 S. E. 24G; rkiladel- 
phia v. Thomas’ Heirs, 152 Pa. 494, 25 Atl. 
873; Gage v. R. Co., 84 Ala. 224, 4 Soutk. 
415; City of Galveston v. Williams, G9 Tex. 
449, 6 S. W. 860; Rozell v. Andrews, 103 N. 
Y. 150, 8 N. E. 513; Bell v. City of Burling- 
ton, 6S Ia. 29G, 27 N. W. 245; City of St. 
Louis v. University, SS Mo. 155; Ilayward 
v. Manzer, 70 Cal. 476, 13 Pac. 141. It has 
been held that the acceptance, improvement, 
and user by a city of a strect or a portion of 
a street as platted is equivalent to an accept- 
ance of the whole tract platted; Ileitz v. 
Cit}' of St. Louis, 110 Mo. G18, 19 S. W. 735. 

The authorities on this subject relate large- 
ly to the dedication of land for a highway. 
Such was the subject matter in the Englisli 
cases on which the doctrine rests; Dovaston 
v. Payne, 2 II. Bl. 527, 2 Sm. L. Cas. 13SS; 
11 East 376, where eight years user was held 
to sliow sufficient acceptance; and 2 Str. 909, 
where four years was held insufficient; while 
ln a much litigated case six years sufficed; 
18 Q. B. S70. The English cases have not 
shown a disposition to extend the principle 


of dedication exccpt so far as to recognize 
it in the case of charitable uses (<?. v.) under 
43 Eliz. c. 4, or the general equity jurisdic- 
tion. There are cases of bridges; 14 East 
317; 1 Man. & Gr. 392; 3 M. & S. 520; and 
oue over a ditch; 2 Str. 1001; and a wharf 
or landing; 5 B. & Ald. 2GS; but all these 
are closely allied to roads or ways. 

But in this country thcre has grown up 
what is often referred to as the American 
doctrine, greatly extendiug the sc*oi»e and op- 
eration of the doctrine of dedication under 
which it is applied e<iually well to auy other 
purpose wliich is for the benefit of the pub- 
lic at large, as for a square, a coininon, a 
landing, a cemetery, a sckool, or a monument; 
and the principles which govern in all these 
cases are the sarne, though tliey may be 
somewhat diversified in the application, ac- 
cording as they are invoked for one or anoth- 
er of these objects; Ilunter v. Trustees of 
Snndy Ilill, G Ilill (N. Y.) 407; Klinkener v. 
Sckool Directors of McKeesport, 11 Pa. 444; 
Huber v. Gazley, 18 Ohio 1S; Langley v. 
Town of Gallipolis, 2 Ohio St. 107; Mayor, 
etc., of the City of Macon v. Franklin, 12 
Ga. 239; Olcott v. Banlill, 4 N. H. 537; Den 
v. Drummer, 20 N. J. L. SG, 40 Am. Dec. 213; 
Rowan’s Ex’rs v. Town of Portland, 8 B. 
Monr. (Ky.) 234; Ward v. Davis, 3 Sandf 
(N. Y.) 502 ; Doe v. Town of Attica, 7 Ind 
G41; Gardiner v. Tisdale, 2 Wis. 153, G0 Am 
Dee. 407; Areker v. Salinas City, 93 Cah 
43, 28 Pac. 839, 1G L. R. A. 145; Attoruey 
General v. Abbott, 154 Mass. 323, 28 N. E. 
34G, 13 L. R. A. 251; Board of Com’rs of 
Miami County v. Wilgus, 42 Kan. 457, 22 
Pac. G15; Carpenteria School District v. 
Ileath, 56 Cal. 478; Beatty v. Kurtz, 2 Pet. 
(U. S.) 5GG, 7 L. Ed. 521; State v. Wilkinson, 
2 Vt. 480, 21 Am. Dec. 5G0; Redwood Cem- 
etery Ass’n v. Bandy, 93 Ind. 24G; Villagc 
of Mankato v. Willard, 13 Minn. 13 (Gil. 1), 
97 Am. Dec. 20S. 

As to cases upon which rests tlie extension 
of the doctrine to large parks and cemeteries, 
see note in 16 Ilarv. L. Rev. 12S. 

It is usually said that land dedicatcd for 
one purpose cannot be used for another; so 
land dedicated for a public square cannot be 
used for the crectiou of a city kall; Church 
v. City of Portland, 18 Or. 73, 22 Pac. 52S, 6 
L. R. A. (N. S.) 259 aud note. 

Equity will enjoin the diversion of land 
from the purpose to which it was dedicated ; 
Le Clercq v. Trustees of Town of Gallipolis, 
7 Ohio, 217, pt. 1, 28 Am. Dec. 641; and the 
legislature cannot divert it to a dlfferent 
use; id.; but land dedicated for a specific 
pnblic use may be used for other purposes 
reasonahly in accord therewith. as modified 
by changed conditions and circumstances; 
Codman v. Crocker, 203 Mass. 146, S9 N. E. 
177, 25 L. IL A. (N. S.) 980, wkere an act 
authorizing a subway under a part of Bos- 
ton Common was held not a diversion of the 
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property from the purpose of its declication 
“for the common use of the iuhahitants of 
Boston as a training field and cow pasture.” 

A promise to douate land for public pur- 
poses has been euforced, as where the prom- 
isee has made improveinents; E. R. I Ch. D. 
73; Freeman v. Frecman, 43 N. Y. 34, 3 
Am. Rep. 657; Neale v. Neale, 9 Wall. (U. 
S.) 1, 19 L. Ed. 590 ; or where a school house 
was erected on the faith of the promise; 
Greenwood v. School Dist. No. 4, 126 Mich. 
81, 85 N. W. 241. As the inchoate right of 
dower is defeated by condemnation of lands 
topublicuse; see Eminent Domain; it seems 
to be held that dower is barred by the dedi- 
cation of land to such use; Venable v. R. 
Co., 112 Mo. 103, 20 S. W. 493, 18 L. R. A. 
6S; French v. Lord, 69 Me. 537; Gwynne v. 
Cincinnati, 3 Ohio 24, 17 Am. Dec. 576; see 
1S L. R. A. 79, note. 

The doctrine of dedication has heen characterized 
as an anomaly in our law, due to the public policy 
of effectuating individual action for public benefit; 
21 Harv. L. Rev. 356. And again, it is said that, 
so far from being hampered in its application by 
mere technical distinctions, the doctrine was called 
into existence for the very purpose of escaping 
from technical rules and limitations. Its very vital 
breath and its justification for existence lie in the 
disregard of existing technical limitations and in 
recognition of the necessity for a resort to broad 
views. Consequently, as fast as any new subject 
or phase of public rights has been presented to the 
courts, they have never hesitated to apply the doc- 
trine to the new situation; 16 Harv. L. Rev. 338, 

where it is urged that it should be extended to 
rights not merely of using another’s real estate, but 
of stripping it (or having it stripped) by or for the 
use of the general public of portions of the soil —as 
of coal or oil; and it is suggested that on compli- 
ance with certain conditions, viz. : 1. Of leaving the 
private owners in possession and management (as 
in the case of a public easement acquired by dedica- 
tion over a private wharf), and, 2. Of paying for 
the coal or oil as taken, such a dedication might 
be required by legislation. 

A common metbod of dedicating land for 
public purposes, particularly in conucction 
with laying out towns, is by recording plats 
on wliicb are marked streets, public squares 
and tbe liUe, and this is held either by stat- 
ute or, where there is none, at comrnon law, 
to be a sufficient dedication to the public ; 
City of Madison v. Mayers, 97 Wis. 399, 73 
N. W. 43, 40 L. R. A. 635, 65 Am. St. Rep. 
127; London & S. F. Bank v. City of Oak- 
land, 90 Fed. 691, 33 C. C. A. 237; and 
such dcdication upon a plat acknowledged 
and recorded of land for county buildings 
has been held to vest the fee in the county, 
although the town failed to become the coun- 
ty seat; Brown v. jNIanning, 6 Ohio, 29S, 27 
Am. Dec. 255. So the sale of land by plat 
designating streets and public squares op- 
erates as a dedication; Price v. Stratton, 45 
Fla. 535, 33 South. 644; Florida E. C. R. 
Co. v. Woiiey, 49 Fla. 297, 38 South. 61S; 
Corning & Co. v. Woolner, 206 111. 190, 69 N. 
E. 53; Marsh v. Village of Fairbury, 163 
111. 401, 45 N. E. 236; Van Duyne v. Mfg. 
Co., 71 N. J. Eq. 375, 64 Atl. 149 ; Weisbrod v. 
R. Co., 18 Wis. 35, 86 Am. Dec. 743; Com. 


v. Beaver Borough, 171 Pa. 542, 33 Atl. 112; 
Baltimore v. Frick, S2 Md. 77, 33 Atl. 435; 
Meier v. R. Co., 16 Or. 500, 19 Pac. 610, 1 L. 
R. A. S56. And see 9 L. R. A. 551, note. But 
that it may so operate at common law there 
must be an acceptance by the .public in a 
reasonable time; Village of Grandville v. 
Jeuison, S4 Mich. 54, 47 N. W. 600. 

To constitute a common-law dedication by 
plat requires the same certaiuty of descrip- 
tion (or accuracy of indication on the plat) 
as in other forms of conveyance; Sanders v. 
Village of Riverside, 11S Fed. 720, 55 C. C. 
A. 240, where it is said that “a dedication is 
a mode of conveyance.” When a plat has 
been altered before filing so as apparently to 
cut off one half of the street shown on it as 
originally drawn, it operates as a dedication 
of what remains only; Elliot v. Atlantic 
City, 149 Fed. S49. 

An offer to dedicate, followed by public 
user under a claim of right, is a sufficient 
dedication and acceptance ; Delaware, L. & 
W. R. Co. v. City of Syracuse, 157 Fed. 700; 
Cook v. Harris, 61 N. Y. 44S; Kennedy v. 
Le Van, 23 Minn. 513; Buchanan v. Curtis, 
25 Wis. 99, 3 Am. Rep. 23; Price v. Town 
of Breckenridge, 92 Mo. 378, 5 S. W. 20; and 
where the intention is clear a dedication was 
held complete without acceptance or user; 
Point Pleasant Laud Co. v. Cranmer, 40 
N. J. Eq. 81. 

The mere making of a survey or a map 
of a plat, which is not recorded or exhibited 
to the public and upon which no lots are 
sold, is not a dedication of the streets there- 
on; Kruger v. Constable, 128 Fed. 908, 63 
C. C. A. 634; and filing maps on which a 
street was laid out did not make such a 
street a public highway so far as the public 
was concerned; Loughman v. R. Co., 83 App. 
Div. 629, 81 N. Y. Supp. 1097. But filing the 
plat in a public repository or publishing it 
and selling lots by reference to it is a dedi- 
cation; Kruger v. Constable, 116 Fed. 722; 
aud if the lots are sold with reference to a 
plat showing streets, the purcliasers are en- 
titled to have them remain open, whether ac- 
cepted by the public or not; Village of Âu- 
gusta v. Tyner, 197 111. 242, 64 N. E. 37S; 
Conrad v. Laud Co., 126 N. C. 776, 36 S. E. 
2S2; and so of a park; Florida E. C. R. Co. 
v. Worley, 49 Fla. 297, 38 South. 618. Where 
lots are sold bounded on an unopened street, 
the public has a right to the street, though 
there was no acceptance or user by tlie pub- 
lic; Harringtou v. City of Manchester, 76 
N. H. 347, 82 Atl. 716. 

The sale by plat is a dedication; Cum- 
mings v. St. Louis, 90 Mo. 259, 2 S. V. l-»0, 
and acceptance is presumed from purchases 
by various persons; Carter v. City of Port- 
land, 4 Or. 339; and the plat need not be 
acknowledged or recorded; Meier v. Ry. Co., 
16 Or. 500, 19 Pac. 610, 1 L. R. A. 856. After 
I a sale by plat there can be no revocation; 
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Brown v. Stark, S3 Cal. G3C, 24 Pac. 1C2. 
The dedifation by plat raay apply either to 
a town .site or a small tract. In the formcr 
the purckasers and tke puhlic are ideutical, 
but in tlie latter tkere may be an estoppel In 
favor of purckasers and uo acceptnnce by 
tke pubiie; 0 llarv. E. Itev. 4SS; but tke 
private rights of tke purchasers cannot be 
enforeed by tke municipality; Village of 
Augusta v. Tyner, 197 111. 212, G4 N. E. 37S. 

AVitb rospect to tlie rule that tke purckaser 
of lots by plat is entitled to kave streets 
kept opeu as shown on a plat, a question ; 
may arise whetker kis riglit applies only to 
adjoiniug streets or to all streets on tke 
plat. As to tke foriner liis rigkt is unques- 
tioned, and many cases kold it to be elear in 
tlie latfer class; Collins v. Land Co., 12S 
N. C. 5G3, 39 S. E. 21. 83 Am. St. Itep. 720; 
Wolfe v. Town of Sullivan, 133 Ind. 331, 32 
N. E. 1017; Taylor v. Com., 29 Gratt. (Ya.) 
780; In re Opcning of I’earl St., 111 I’a. 
5G5. 5 Atl. 430 p contra; 11 Ont. App. 41G; 
Mahler v. Brunder, 92 Wis. 477, GG N. \V. 502, 
31 L. R. A. G95; llawley v. Baltimore. 35 
Md. 270; Pearson v. Allen, 151 Mass. 79, 23 
N. E. 731, 21 Am. St. Rep. 42G. 

The mere filing of a map purporting to 
skow the original plan of a town, but never 
authenticated nor proved in any manner to 
be suck, is not sutlicient evidence of dedica- 
tion; Terrell v. Town of Bloomfield, 20 S. 
W. 2S9, 14 Ky. L. Rep. 577; but the streets 
of a dcfective plat may be dedicatcd to the 
public by conveyances made of lots according 
to tke plat; Smith v. City of St. Paul, 72 
Minn. 472, 75 N. W. 70S. 

Whetlier a corporation may dedicate land 
to a puldic use is a questiou not extcnsively 
discussed. It seems to be permitted wken 
the dedication is for a use consistent wltk 
the object for wliich tke ckarter is grauted; 
Maywood Co. v. Village of Maywood, 11S 111. 
Gl, G N. E. SGG; Mayor, etc., of Jersey City 
v. Banking Co., 12 N. J. Eq. 547; but not 
otherwise; Stacy v. Ilotel & Springs Co., 
223 111. 54G, 79 N. E. 133. S L. R. A. (N. S.) 
9GG, and note; and a railroad inay, by dedi- 
cation, establish a street or road across its 
tracks; Northern Pac. R. Co. v. City of 
Spokane, 04 Fcd. 50G, 12 C. C. A. 24G; Green 
v. Town of Canaan, 29 Conn. 157 ; Soutkern 
Pac. Co. v. City of romona, 144 Cal. 339, 77 
Pac. 929; Central R. Co. of New Jersey v. 
City of Bayonnc, 52 N. J. L. 503, 20 Atl. G9. 
A trustee of a town site located on pnblic 
land (iinder U. S. R. S. § 23S7) lias no right 
to dedicate land for a strcet as against the 
individual occnpants for wkom he takes ti* 
tle; McCloskey v. I’acific Coast Co.. 1G0 Fed. 
794, S7 C. C. A. 5GS, 22 L. R. A. (N. S.) G73. 

Reservations, couditions and restrictions 
are in some cases sustained, tbe courts somc- 
times going to great lengtks; Uugkcs v. Bing- 
ham, 135 N. Y. 347, 32 N. E. 7S, 17 L. R. A. 
454; 11 M. & W. S27; Bayard v. üargrove, 
45 Ga. 342; City of Morrison v. Hinkson, S7 


111. 5S7, 29 Am. Rep. 77 ; Warren v. City of 
Grand ilaven. 30 Mich. 24; Rutkerford v. 
Taylor, 3S Mo. 315; l»ut tke growing ten- 
deney is to hold the coiulition void; r l'rustees 
of M. E. f’kurch of Ilnbuken v. C'itv of 
Iloboken, 33 N. J. L. 13, 97 Am. I)ee. G9G; 
5 Q. II. 2G. The limitation nny I e sufiicient 
to dofcat the dedieation by showing an ab- 
sciu-e of the animus dcdirandi: Wlilte v. 
Bradley, GG Me. 254; so the reservation of 
a riglit to revoke and devote the land to oth- 
cr uses was hold not a good dedieation ; Cltj 
of Sau Francisco v. Canavan, 42 Cal. 511. 
See 21 IJarv. L. Rev. 35G, where casos on 
restrictions and eonditions are discussod. 

Sce Strclt; IIigiiway; Paük; Bhidge, and 
a goneral note in 27 Am. I)ec. 559. 

DEDIMUS ET C0NCESSIMUS (Lat we 
] have given and granted). Words used by 
the king, or where there werc more grautors 
thau one, instead of dcdi ct conccssi. 

DEDIMUS P0TESTATEM (Lat. we have 
given power). The name of a writ to eom- 
mission private persons to do some act in 
the place of a judge: as, to administer an 
oath of ofiice to a justice of the peace, to ex- 
amine witnesses, and the like. Cowell; Com. 
Dig. Chanccry (K, 3), (I’, 2), Finc (E, 7) ; 
Dane, Abr. Index; 2 Bla. Com. 351. 

DEDIMUS POTESTATEM D E ATT0RN0 
FACIEND0 (Lat.). The name of a writ 
which was formerly Issued by autliority of 
tbe crown in England to authorize an attor- 
ney to appeàr for a defendant, without whlch 
a party could not, until tlie statute of West- 
minster 2, appear in court by attorney. By 
that statute, 13 Edw. I. c. 10, all persons im- 
pleaded inay make an attorney to sue for 
tkem, in all pleas moved hy or against them, 
in the superior courts thcre enumeratcd. 3 
M. & G. 1S4, n. 

DEDITITII (Lat.). In Roman Law. Crlrn- 
inals who had boen marked in the face or on 
the bodv with fire or an iron so that the 
mark could not be erased, and were suhse- 
qucntly manumitted. Calvinus. Lex. 

DEDUCTI0N F0R NEW. Tlie allowance 
(usually one-third) on the cost of repairing 
a damage to the ship hy the extraordinary 
operotion of the perils of navigation, the 
ronovated part hcing presumed to he hetter 
tlian hefore the damagè. ln some parts, by 
custom or by express provision in the poliey, 
the allowanee ls not made on a new vessel 
during the first year, or on a new sheathlng, 
or ou an anelior or chain-cables; 1 Pbill. Ins. 
§ 50; 2 id. §§ 13G9, 1431 ; Gray v. Waln, 2 S. 
& R. (Pa.) 229, 7 Am. Dec. 042; Flsk v. Ins. 
Co., 18 La. 77; Orrok v. Ins. Co., 21 Pick. 
(Mass.l 450, 32 Am. Dec. 271; Depau v. Ins. 
Co., 5 Cow. (N. Y.) 03, 15 Am. Dec. 431. 

DEED. A wrltten instrument under seal, 
containing a contract or agreement which 
has becn delivered hy the party to be bound 
aud aecepted by the obligee or covenantee. 
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Co. Litt. 171; 2 Bla. Com. 2D5; Shepp. 
Touchst. 50. 

A writing containing a contract sealed and 
delivered to the party thereto. 3 Washb. R. 
P. 239. 

A writing under seal by which lands, tene- 
ments, or hereditaments are conveyed for an 
estate not less than a freehold, 2 Bla. Com. 
294. 

A writing or instniment, written on paper 
or parchment, sealed and delivered, to prove 
and testify the agreement of the parties 
whose deed it is to the tbings contained in 
the deed. American Button-Hole Overseam- 
ing S. M. Co. v. Burlack, 35 W. Va. 647, 14 S. 
E. 319. See Baker v. Westcott, 73 Tex. 129, 
11 S. W. 157. 

Any Instrument in writing under seal, wbether it 
relates to the conveyance of real estate or to any 
otber matter,—as, for instance, a bond, single bill, 
agreement, or contract of any kind,—is as mucb a 
deed as is a conveyance of real estate, and, after 
delivery and acceptance, is obligatory; Taylor v. 
Glaser, 2 S. & R. (Pa.) 504; Taylor v. Morton, 5 
Dana (Ky.) 365 ; Davis v. Brandon, 1 How. (Miss.) 
154. Tbe term is, bowever, often used in the latter 
sense above given, and perhaps oftener’ tban in its 
more general signification. 

Deeds of feoffment. See Feoffment. 

Deeds of grant. See Grant. 

Deeds indented are those to which there 
are two or more partiês who enter iuto re- 
ciprocal and corresponding obligations to 
each other. See Indenture. 

Deeds of release or of quitclaim. See Re- 
lease ; Quitclaim. 

Deeds poll are those which are the act of 
a single party and which do not require a 
counterpart. See Deed Poll. 

Deeds under the statute of uses. See Bar- 
gain and Sale; Covenant to Stand Seised; 
Lease and Release. 

According to Blackstone, 2 Com. 313, deeds may be 
considered as convci/ances at common law, —of wbicb 
the originai are feoffment; gift; grant; lease; 
excbange; partition: tbe derivative are release; 
confirmation ; surrender ; assignment; defeasance, 
—or conveyances which derive their force by virtue 
of the statute of uses ; namely, covenant to stand 
seized to uses; bargain and sale of lands; iease 
and release; deed to lead and declare uses; deed of 
revocation of uses. 

For a description of the various forms In use in 
United States, see 2 Washb. R. P. 607. 

Requisites of. Deeds must be upon paper 
or parchment; Warren v. Lynch, 5 Johns. 
(N. Y.) 246; must be completely written be- 
fore delivery: Pèrminter v. McDaniel, 1 Hill 
(S. C.) 267, 26 Am. Dec. 179; 6 M. & W. 216, 
Am. ed. note; 3 Washb. R. P. 239; but see 
Cribben v. Deai, 21 Or. 211, 27 Pac. 1046, 28 
Am. St Rep. 746; Blank ; and filing in 
grantee’s name after delivery in escrow is 
sufficient; Burk v. Johnson, 146 Fed. 209, 76 
C. C. A. 567; they may be partly written 
and partly printed, or entirely printed; must 
be between competent parties, see Parties ; 
and certain classes are excluded from hold- 
ing lands, and, consequenfly, from being 
grantees in a deed ; see 1 Washb. R. P. 73; 
2 id . 564; must have been made without re- 


straint; Inhabitants of Worcester v. Eaton, 

13 Mass. 371, 7 Am. Dec. 155; 2 Bla. Com. 
291; must contain the namcs of the grantor 
and grantee; Hoffman v. Porter, 2 Brock. 
156, Fed. Cas. No. 6,577; Morse v. Carpenter, 
19 Vt. 613; Shaw v. Loud, 12 Mass. 447; 
Boone v. Moore, 14 Mo. 420; Games v. Dunn, 

14 Pet. (U. S.) 322, 10 L. Ed. 476; Dunn v. 

Garnes, 1 McLean 321, Fed. Cas. No. 4,176; 
Elliot v. Sleeper, 2 N. H. 525; but a vari- 
ance in the names set forth in the deed will 
not invalidate it; Jenkins v. Jenkins, 148 
Pa. 216, 23 Atl. 985; must relate to suitable 
property; Browne, Stat. Frauds § 6; 3 

Washb. R. P. 331; must contain the requisite 
parts , see infra; must at common law be 
scaled; Sicard v. Davis, 6 Pet. (U. S.) 124, 
8 L. Ed. 342; Thornt. Conv. 205; see Stanley 
v. Green, 12 Cal. 166; Munds v. Cassidey, 98 
N. C. 558, 4 S. E. 353, 355 ( i. e. in order to 
constitute it a deed , though an unsealed in- 
strument may operate as a conveyance of 
land; Mitchell, R. P. 453; Barnes v. Mult- 
nomah County, 145 Fed. 695) ; and should, 
for safety, be signed , even wliere statutes do 
not require it; 3 Washb. R. P. 239; but see 
Newton v. Emerson, 66 Tex. 142, 18 S. W. 
348. Previous to the Statute of Frauds, 
signing was not essential to a deed, provided 
it was sealed. The statute makes it so; 2 
Bla. Com. 306; contra , Shep. Touch. u. (24), 
Preston’s ed., which latter is of opinion that 
the statute was intended to affect parol con- 
tracts only, and not deeds. See Wms. R. P. 
152; 2 Q. B. 580. Sir F. Pollock (Contracts 
171) is of opinion that a deed does not re- 
quire a signature, citing 4 Ex. 631; 3 Bla. 
Com. 306. Where the grantor is present and 
authorizes another, either expressly or im- 
pliedly, to sign his narne to a deed, it then 
becomes his deed, and is as binding upon 
him; Gardner v. Gardner, 5 Cush. (Mass.) 
483, 52 Am. Dec. 740; Ivime v. Brooks, 31 N. 
C. 218; Frost v. Deering, 21 Me. 158. 

They must be delivered (see Delivery; Es- 
crow ; delivery is said not to be necessary 
in the case of a body corporate, for the afiix- 
ing of the common seal to the deed is tanta- 
mount to delivery; L. R. 2 II. L. 296) ; and 
accepted; Canning v. Pinkham, 1 N. H. 353; 
Buffum v. Green, 5 N. H. 71, 20 Am. Dec. 
562; Jackson v. Bodle, 20 Johns. (N. Y.) 
187; 13 Cent. L. J. 222; Itichardson v. Grays, 
85 Ia. 149, 52 N. W. 10; Schwab v. Rigby, 38 
Minn. 395, 38 N. W. 101. A deed may be de- 
livered by doing something and saying noth- 
ing, or by saying soniething and doing noth- 
ing, or it may be by both ; Flint v. Phipps, 
16 Or. 437, 19 Pac. 543. Deeds conveying real 
estate must by statute in some states be ao 
knowledged and recordcd ; Lewis v. Herrera, 
208 U. S. 309, 28 Sup. Ct. 412, 52 L. Ed. 506. 
See Acknowledgment ; Record. In Pennsyl- 
vania this is unnecessary to its validity as 
between the parties; Cable v. Cable, 146 Pa. 
451, 23 Atl. 223. 

“A deed is irrevocable and binding on the 
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promisor from the moment of its delivery by 
him, even before any acceptance by the prom- 
isee. The promisor does not, strictly speak- 
ing, thereby create an obligation, but rather 
declares himself actually bound. The very 
object of the Anglo-Norman writing under 
seul was to dispense with any otlier kind of 
proof; Polloek, Contr. 7. 

The requisite number of uHtncsses is also 
prescribed by statute in most of the states. 

Formal parts. The prcmises embrace the 
statement of the parties, the conàideration, 
recitals inserted for explanation, description 
of the property granted, with the intended 
exceptions. The habcnüum begins at the 
words “to have and to hold," and limits and 
defines the estate wliich the grantee is to 
have. The rcdücndum- t which is used to re- 
serve something to the grantor, see Excep- 
tion ; the comlitions , see Condition ; the 
covcnants , see Covenant; Warranty ; and 
the conclusion , which mentions the execu- 
tion, date, etc., properly follow in the order 
observed here; 3 WasÜb. It. P. 365. 

The construction of deeds is favomble to 
their validity ; the principal includes the in- 
cident; punctuation is not regarded ; a false 
description does not harm ; the construction 
is ieast favorable to the party making the 
conveyanee or reservation; the habendum is 
rejected if repugnant to the rest of the deed. 
Shepp. Touchst. SD; 3 Kent 422. There is a 
tendency in the modern decisions to uphold 
conveyances where not clearly repugnant to 
some well defined rule of law; Eove v. 
Blauw, GI Kan. 490, 59 Pac. 1059, 48 L. It. A. 
257, 7S Am. St. Rep. 334; Abbott v. Holway, 
72 Ma 298; Dismukes v. Parrott, 50 Ga. 
513; Uhl v. B. Co., .71 W. Va. 100, 41 S. E. 
340; Sherwood v. Whiting, 54 Conn. 330. 8 
Atl. SO, 1 Am. St. Rep. 110; Love v. Blamv, 
€1 Kan. 496, 59 Pac. 1059, 4S L. R. A. 257, 78 
Am. St. Rep. 334, where an instrument con- 
veying lands to the guantor’s children, but 
the estate not to vest in them until the death 
of the grantor, was held not to be testamen- 
tary, but to be a deed presently passing an 
estate in remainder to the grantees, reserv- 
ing a life estate to the grantor. To the same 
effect; Hunt v. Hunt, 119 Ky. 39, S2 S. W. 
99S, 08 L. R. A. ISO, 7 Ann. Cas. 7SS. 

The true test in such cases is the intention 
of the maker; Love v. Blamv, 01 Kan. 490, 
59 Pac. 1059, 48 L. R. A. 257, 7S Am. St. 
Rep. 334; Nolan v. Otney, 75 Kan. 311, S9 
Pac. 090, 9 L. R. A. (N. S.) 317; Ilunt v. 
Hnnt, 119 Ky. 39, S2 S. W. 99S, OS L. R. A. 
ISO, 7 Ann. Cas. 7SS, wliere it ls said to be 
the somider policy in case of doubt to declare 
tho instrument a deed, and thus make it ef- 
fectual, when holdlng it to he testamentary 
would, for want of the requisite number of 
witnesses, render it nngatory; West v. 
Wright, 115 Ga. 277, 41 S. E. 002. Such an 
instrument was held a deed, though the de- 
livery was made dependent upon the per- 1 
formance of a condition as well as upon the 


happening of a contingency; Hutton v. Cra- 
mer, 10 Ariz. 110, 85 Pae. 4S3, 103 Pac. 497, 
where the condition (that the grantee should 
give the grantor a respectable burial) was 
incapable of performance in the lifetime of 
the grantor; so in McCurry v. McCurry 
(Tex.) 95 S. W. 35; but a conveyance re- 
citing that the grantee should come into pos- 
session of the property after the death of the 
grantor on condition that the grantee should 
care for the grantor as long as he should live, 
was held to be testamentary ; Culy v. Uphaiu, 
135 .Mich. 131, 97 X. W. 405, 100 Àm. St Rep. 
3S8; in Arnegaard v. Arnegaard, 7 N. D. 475, 
75 N. W. 797, 41 L. R. A. 258, held, tliat 
if the grantor reserves the riglit to recall the 
deed, the transactlon is testamentary ; and 
so in Taft v. Taft, 59 Mich. 185, 20* N. W. 
420, 00 Am. Rep. 291, it is held no valid de- 
livery can be accomplislied by the deposit of 
a deed with a custodian who is directed to 
hold it, not only until the grantor dies, but 
until the grantee does something on his part, 
and then deliver it, unless the retpiired act 
is one intended to be performed or capable 
of performance while the grantor is yet 
alive. 

An undelivered deed may not be proved to 
be a will by extrinsic evidence that it was 
executed with testamentarv intent; Noble v. 
Fickes, 230 III. 594, S2 N. E. 950, 13 L. R. A. 
(N. S.) 1203, 12 Ann. Cas. 2S2. An instru- 
ment using words of conveyanee in prcrseixti 
will be considered as an agreement to convey. 
and not a conveyance, if it is manlfest that 
further conveyance was contemplated ; Wil- 
liams v. Paine, 109 U. S. 55, 1S Sup. Ct. 279, 
42 I j. Ed. 05S, cited in Mineral Development 
Co. v. James, 97 Va. 414, 34 S. E. 37. The 
question is one of intention; Phillips v. 
Swank, 120 Pa. 70, 13 Atl. 712, G Ain. St. 
Kep. 091; Jackson v. Moncrief, 5 Wend. (N. 
Y.) 20. 

AIl the terms of a deed should be con- 
strued together; Lowdermilk Bros. v. Bos- 
tick, 9S N. C. 299, 3 S. E. S44 ; Bradley v. 
Zehmer. S2 Va. 0S5; St Louis v. Uutz, 13S 
U. S. 220. 11 Sup. Ct. 337, 34 L. Ed. 941; and 
thc words therein should be takeu most 
strongly against the party using them ; Doug- 
lass v. Lewis, 131 U. S. 75, 9 Sup. Ct. 034, 33 
L. Ed. 53; Ilomer v. Schonfeld, 84 Ala. 313, 
4 South. 105 ; where two clauses in a deed 
are repugnant the first prevails; Blair v. 
Muse, S3 Va. 23S, 2 S. E. 31; and if possible 
a deed sbould be so construed as to give it 
offeet; Cleveland v. Sims, G9 Tex. 153, 0 S. 
W. 034. 

“Sells” in a deed does not pass title; Tay- 
lor v. Burns, 203 U. S. 120, 27 Sup. Ct. 4*0, 
51 L. Ed. 110. 

A deed speaks from tbe time of its de- 
livery, not from its date; U. S. v. Le Baron, 
19 llow. (U. S.) 73, 15 L. Ed. 525; District 
of Columbia v. Camden Iron Works. 1S1 U. 
S. 454. 21 Sup. Ct. GSO, 45 L. Ed. 948; and 
parol evidence may be admitted to show de- 
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livery at a date subsequent to that shown on 
the face of the instrnment; id. 

The lex rei siUc governs in the convey- 
ance of lands, both as to the requisites and 
forms of conveyance. See Lex Rei Sitje. 

Recitals in deeds of payment of tlie con- 
siderations expressed therein are uot proof 
of such payments as against persons not par- 
ties thereto; Simmons Creek Coal Co. v. 
Doran, 142 U. S. 417, 12 Sup. Ct. 239, 35 L. 
Ed. 1003; nor is a consideration always nec- 
essary to the validity of a deed of land; 
Baker v. Westcott, 73 Tex. 129, 11 S. W. 157. 
An alteration in the description of property 
in a deed cannot be made without re-execu- 
tion, reacknowledgment, and redelivery, after 
the deed has been delivered and recorded; 
Moelle v. Sherwood, 148 U. S. 21, 13 Sup. Ct. 
42G, 37 L. Ed. 350. 

In the Reading Railroad Company Receiver- 
ship (1S95) the court ordered the trustees to 
execute six original deeds, for convenience in 
recording, any one of which might be record- 
ed, each to be an original, and all to consti- 
tute one deed. 

The grantee in a deed is bound by its 
covenant, though he does not sign; Taft v. 
Taft, 59 Mich. 1S5, 26 N. W. 426, 60 Am. 
Rep. 291; 21 Ilarv. L. Rev. 5S7. 

See Delivery; Escrow ; Lost Instrument; 
Attestation; Alienation; Ancient Writ- 

ING. 

DEED T 0 DECLARE USES. A deed 
made after a fine or common recovery, to 
show the object thereof. 

DEED T0 LEAD USES. A deed made 
before a fine or eommon recovery, to show 
the object thereof. 

DEED POLL. A deed which is made by 
pne party only. 

A deed in which only the party making it 
executes it or binds himself by it as a deed. 
3 Washb. R. P. 311. 

The term is now applied in practice main- 
ly to deeds by sheriffs, executors, administra- 
tors, trustees, and the like. 

The distinction between deed poll and indenture 
has come to be of but little importance. The ordi- 
nary purpose of a deed poll is merely to transfer 
the rights of the grantor to the grantee. It was 
formerly called charta de una parte, and usually be- 
gan with these words, Sciant prcesentes et futuri 
quod ego, A, etc. ; and now begins, “Know all men 
by these presents (taken from the early language of 
writs ; 3 Holdsw. Hist. E. L. 193) that I, A B, have 
given, granted, and enfeoffed, and by these presents 
do give, grant, and enfeoff,’' etc. Cruise, Dig. tit. 32, 
c. 1, s. 23. See Indentuke. 

DEED 0 F SETTLEMENT. A deed for- 
rnerly used in England for the formation of 
joint stock companies constituting certain 
persons trustees of the partnership property 
and containing regulations for the manage- 
ment of its private affairs. They are now 
regulated by articles of association. 

DEEM. To decide; tojudge; to sentence. 
When by statute certain acts are deemed to 
be crimes of a particular nature, they are 


such crimes, and not a semblance of it, nor 
a mere fanciful approximation to or designa- 
tion of the oftenee. Com. v. Pratt, 132 Mass. 
247. 

When a tbing is to be “deemed’’ something 
else, it is to he treated as that sometliing 
else with the attendant consequences, but.it 
is not that something else; 60 L. J. Q. B. 
3S0. When a statute enacts that something 
shall be deemed to have been done, which in 
fact and truth was not done, the court is 
bound to ascertain for what purpose and be- 
tween what persons the statutory fiction is 
to be resorted to; 50 L. J. Ch. 662. 

DEEMSTERS. Judges in the Isle of Man, 
who decide all controversies without process, 
writings, or any charges. They were chosen 
by the people, and are said by Spelman to 
be two in number. Spelman, Gloss.; Cam- 
dèn, Brit.; Cowell. 

DEFACE. To mar or disfigure. It has 
been held that to write on a license anything, 
whether true or false, other than the par- 
ticulars required, defaces it; 15 L. J. C. P. 
18; [1S95] 1 Q. B. 639. 

D E FALCATION. The act of a defaulter. 

The reduction of the claim of one of the 
contracting parties against the other, by de- 
ducting from it a smaller claim due from 
the former to the latter. 

Tbe Iaw operates tbis reductlon ln certain cases; 
for, if the parties die or are insolvent, the balance 
betw’een them is the only claim ; but if they are sol- 
vent and alive, the defendant may or may not de- 
falcate at his choice. See Set-Off. For the etymol- 
ogy of this world, see Brackenbridge, Law Misc. 186. 
Defalcation was unknown at common law; Com. v. 
Clarkson, 1 Rawle (Pa.) 291. 

DEFAMATI0N. The s^eaking or writing 
words of a person so as^ to hurt his good 
fame, de borva fama aliquid dctrahere. Writ- 
ten defamation is termed libel, and oral 
defamation slander, which titles see. It is a 
term more used in England than in this coun- 
try. 

See Licel ; Slander. 

DEFAULT. The non-performance of a 
duty, whether arising under a contract or 
otherwise. In its largest aud most general 
sense, it seems to mean failing. 1 B. & P. 
25S. 

The non-appearance of a plaintiff or de- 
fendant at court within the time prescribed 
by law to prosecute his claim or make his 
defence. 

When the plaintiff makes default, he may be non- 
suited; and when the defendant makes default, 
judgment by default may be rendered against him. 
Comyns, Dig. Pleader, E 42, B. 11. See Judgment 
by Default ; 7 Viner, Abr. 429 ; Doctr. Plac. 208 ; 
Grah. Pr. 631. 

DEFEASANCE. An instrument whLch de- 
feats the force or operation of some other 
deed or of an estate. That which is in the 
same deed is called a condition; and that 
which is in another deed is a defeasance. 
Comyns, Dig. Defeasqnce. 

The defeasance may be subsequent to the 
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deed ln case of things executory; Co. Litt. 
237 a ; 2 Saund. 43; but must be a part of 
the same transaction in case of an executed 
eontract; Co. Litt. 230 ö ; Lund v. Lund, 1 
N. II. 30, 8 Am. Dec. 20; Swetland v. Swet- 
land, 3 Mich. 482; Kelly v. Thompson, 7 
Watts (Pa.) 401. Yet, where an instrument 
of defeasance is executed siibsequcntly in 
pursuance of an agreement made at the time 
of making the original deed, it is suüicient; 
2 Waslib. R. P. 4S0; as well as where a doed 
and the defeasance bear diffcreut dates bnt 
are delivored at tho same time; I>evl. Deods 
1102; Ilodwell v. Webstor, 13 Pick. (Mass.) 
411; Eeitenbangh v. Ludwick, 31 Pa. 131; 
Ilale v. Jewoll, 7 Greenl. (Me.) 430, 22 Am. 
Dee. 212; Freoman v. P.aldwin, 13 Ala. 24G. 
The instnunent of defeasance must at Jaw 
be of as high a nature as the prineipal deed ; 
Eaton v. Green, 22 Pick. (Mass.) 020; Jaques 
v. Weeks, 7 Watts (Pa.) 201; Kelly v. 

Thompson, 7 Watts (Pa.) 401; Uichardson 
v. Woodbnry, 43 Me. 200. It must recite the 
deed it rolates to, or at least tlie most ma- 
terial pnrt tlioreof; and it is to be made be- 
tween the same porsons that wore parties 
to the first deod ; Shaw v. Erskine, 43 Me. 
371. Defeasances of deods conveying real 
estate are generally subject to the same 
rules as deeds, as to reoord and notice to 
purchnsers; Brown v. Pean, 3 Wend. (N. Y.) 
208; Friedley v. Ilamilton, 17 S. & U. (Pa.) 
70, 17 Am. Pec. 038; Purnngton v. Piorce, 
3S Me. 447 ; but in some states nctual notice 
is not sullicient without recording; Mich. 
Uev. Stat. 2G1 ; Minn. Stat at L. 1S73, 34, § 
23. 

In equity, a defeasance conld be proved by 
parol and a deed. absolute on its face, shown 
to be in legal effect a mortgage; Penrson v. 
Sharp, 115 Pa. 254, 9 Atl. 38; but such evi- 
dence mnst be clear, oxplicit, and unoquivo- 
cal, and the parol dofeasance must be shown 
to liave beon contemporanoous with the deed ; 
id. In Pennsylvania, all dofoasancos are 
now required to be in writing, exeeuted as 
doeds and recorded within sixty days after 
the deed. Act of June S, ISSl. 

D E F ECT. A laek or absence of something 
essential to comploteness. GG L. J. Q. B. 
The want of somcthing required by law. 

In pleading. mattor sutliciont in law must 
be dedncod and exprosscd aecording to the 
forms of law. Defocts in matters of sub- 
stance cannot be eured, bocause it does not 
appear that the plaintiff is entitled to re- 
cover; but wlion tho dofocts are in matter 
of form, they aro cured by a verdict in fa- 
vor of the party who committed thom ; Uob- 
inson v. Clifford, 2 Wash. G. C. 1, Fed. Cas. 
No. 11,94S; Iluiinlcutt v. Carsley, 1 Ilen. & 
M. (Va.) 153; Itead v. Inhabitants of Chelms- 
ford, 1G Pick. (Mass.) 12S; Worster v. Pro- 
prietors of Canal Bridge, id. 541 ; KussoII v. 
Slade, 12 Conn. 455; Minor v. Bank. 1 Ppt. 
(U. S.) 7G, 7 L. Ed. 47; Stanley v. Whipple, 


2 McL. 35, Fed. Cas. No. 13,280; Bacon, Abr. 
Verdict , X. See Noll v. Board of Trustees, 
31 Ohio St. 15; Biolitmyer v. Uichtmyer, 50 
Barb. (N. Y.) 55; Great Western Compound 
Co. v. Ins. Co., 40 Wis. 373. 

DEFECTUM, CHALLENGE PR0PTER. 

SeO ClIALLEXGE. 

DEFECTUM SANGUINIS. See Esciieat. 

DEFENCE. Torts. A forcible resistance 
of an attack by force. 

A man is justified in defcnding his pcrson, 
that of his wife, children, and servants, and 
for this purpose he may use as much force 
as inay be necessary, even tò killing the as- 
sailant, remoihbering that the means used 
must ahvays be proportioned to the oceasion, 
aiul that nn exeess becomes itself an injury; 

3 M. & W. 150; Jamison v. Moseley, G9 Miss. 
478, 10 South. 5S2; People v. Bruggy, 93 Cal. 
47G, 29 Pac. 2G; Lovett v. State, 30 Fla. 142, 
11 South. 550, 17 L. U. A. 705; Kelly v. Stnte, 
27 Tex. App. 5G2, 11 S. W. G27; Dunean v. 
State, 49 Ark. 543, G S. W. 1G1; Estep v. 
Com., SG ICy. 39, 4 S. W. S20, 9 Am. St Bep. 
2GO; but it must bo in defence, and not in 
revenge; 1 C. & M. 214; Poll. Torts 255; 
State v. McGraw, 35 S. C. 2S3, 14 S. E. G30; 
for one is not justified in sbooting anotber, 
if such other party is retreating or has 
thrown away his weapon; Meurer v. State, 
129 Ind. 5S7, 29 N. E. 392; nor is a mere 
threat to take one’s life, with nothing more, 
a suffieient defence or excuse for eominitting 
homieide; State v. Iloward, 35 S. C. 197, 14 
S. E. 4S1. 

A man may also repel force by foree in 
defence of liis personal property, against one 
who manifestly intends or endeavors, by 
violence or surprise, to commit a known fel- 
ony, as robbery, by any force sliort of tak- 
ing tbe aggressor’s life; 1 Bish. New Cr. L. 
§ S75 ; or short of wounding or the employ- 
ment of a dangerous weapon; Com. v. Dona- 
lnie, 14S Mass. 520. 20 N. E. 171, 2 L. R. A. 
G23. 12 Am. St. Uep. 591. In the latter ease 
Ilolines, J., said: “We neeil not considor 
whether this explanation is quite ade<iuate. 
There are weighty decisions which go fur- 
ther than tliose above cited. and which can 
hardly stand on the riglit of self-defence, 
but involve other considerations of policy.” 
See Powers v. People, 42 111. App. 427. 

With respeet to the defcnce or protection 
of the possesslon of real property, although 
it is justifiahle even to kill a person in the 
at*t of attoinpting to comiuit a forcible fol- 
ony, as bnrirlary or arson, yet this justlfiea- 
tion can only tnko place when tlie party in 
possession is wholly without fault; 1 llale, 
Pl. Cr. 440. 444; 1 East, Pl. Cr. 259, 277. 
Aml wliere an illegal forcible attack is made 
upon a dwelling-house with the intention 
lnerely of committing a trespass, and not 
with any felonious intent, it is generally law- 
ful for the riglitful occupant to oppose it by 
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force; 7 Bing. 305; 20 Eng. C. L. 139. See, 
generally, 1 Chit. Pr. 5S9; Grotius, lib. 2, c. 
1; Rutherford, Inst. b. 1, c. 16; 2 Whart. 
Cr. L. § 1019; Bishop; Clark; Wharton, 
Criminal Law; Thompson, Cases of Self- 
Defence; Assault; Self-Defence ; Justifi- 

CATION". 

In Pleading and Practice. The denial of 
the truth or validity of the complaint. A 
general assertion that the plaintiff has no 
ground of action, wliich is afterwards ex- 
tended and maintained in the plea. 3 Bla. 
Com. 296; Co. Litt. 127; Wilson v. Poole, 
33 Ind. 44S. 

In this sense it Is slmilar to the contestatio litis 
of the civilians, and does not inelude justification. 
In a more general sense it denotes the means by 
which the defendant prevents the success of the 
plaintiff’s action, or, in criminal practice, the in- 
dictment. The word ls commonly used ln this sense 
in modern practice. 

Half defence was that which was made by 
the form “defends the force and injury’, and 
says” ( defendit vim et injuriam , et dicit). 

Full dcfence was that which was made by 
the form “defends the force and injury when 
and where it shall behoove him, and the 
damages, and wkatever else he ougkt to de- 
fend” ( defendit vim et injuriam quando et 
ubi curia considerabit , et darnna et quicquid 
quod ipse defendcre debet , et dicit ), com- 
monly shortened into “defends the force and 
injury when,” etc. 3 B. & P. 9, n.; Co. Litt. 
127 ö ; Willes 41. It follows immediately up- 
on the statement of appearance, “comes” 

( vcnit ), thus: “comes and defends.” By a 
general defence the propriety of the writ, th.e 
competency of the plaintiff, and the jurisdic- 
tion of the court were allowed; by defending 
the force and injury, misnomer was waived; 
by defending the damages, all exceptions to 
the person of the plaintiff; and by defending 
either wheu, etc., the jurisdiction of the 
court was admitted. 3 Bla. Com. 298. 

The distinction between the forms of half 
aud full defence was first lost sight of; 8 
Term 633; Willes 41; 3 B. & P. 9; 2 Saund. 
209 c; and no necessity for a technical de- 
fence exists, under the modern forms of prac- 
tice. 

DEFENDANT. A party sued in a per- 
sonal action. The term does not in strict- 
ness apply to the person opposing or denying 
the allegations of the demandant in a real 
action, who is properly called the tenant 
The distinction, however, is very commonly 
disregarded; and the term is further fre- 
quently applied to denote the person callqd 
upon to answer, either at law or in equity, 
and as well in criminal as civil suits. 

See Clagget v. Blanchard, 8 Dana (Ky.) 
41; Sckuyler County v. Mercer County, 4 
Gilman (111.) 20; Almy v. Platt, 16 Wis. 169; 
Leavitt v. Lyons, 118 Mass. 470; Com. v. 
Certain Intoxicating Liquors, 122 Mass. 8; 
56 L. J. Ch. D. 400; Waddell v. Lanier, 54 
Ala. 440. 


DEFENDANT IN ERR0R. The distinc- 
tive term appropriate to the party against 
whom a writ of error is sued out. 

DEFENDARE. To answer for; to be re- 
sponsible for. Medley. 

DEFENDEMUS (Lat. we will defend). A 
word anciently used in feoffments or gifts, 
whereby the donor and his heirs were bound 
to defend the donee against any servitude 
or incumbrance on the thing granted, other 
than contained in the donation. Cowell. 

DEFENDER. In Scotch and Canon Law. 

A defendant. 

DEFENDER (Fr.). To deny; to defend; 
to conduct a suit for a defendant; to forbid; 
to prevent; to protect. 

DEFENDER 0F THE FAITH. A title 
originally given to the kings of England by 
the Pope. It was first given by Leo X. to 
Henry VIII. It is still part of the title. 

DEFENERATI0N. The act of lending 
money on usury. Wharton. 

DEFENSA. A park or place fenced in 
for deer, and defended as a property and pe- 
culiar for that use and service. Cowell. 

DÊFENSE AU F0ND EN DR0IT (called, 
also, dêfense en droit). A demurrer. 2 
Low. C. 278. See, also, 1 Low. C. 216. 

DÊFENSEAU F0ND EN FAIT. The gen- 
eral issue. 3 Low. C. 421. 

DEFENSIVE ALLEGATI0N. In Ecclesi- 

astical Practice. The answer of the party 
defending to Ihe allegations of the party 
moving the cause. 3 Bla. Com. 100. 

DEFENSIVE WAR. A war in defence of 
national right,—not necessarily defensive in 
its operations. 1 Kent 50. 

DEFENS0R. !n Civil Law. A defender; 
one who takes upon himself the defence of 
another’s cause, assuming his liabilities. 

An advocate in court. In this sense the 
word is very general in its signification, in- 
cluding advocatus, patronus , procurator , etc. 
A tutor or guardian. Calvinus, Lex. 

In Old English Law. A guardian or pro- 
tector. Spelman, Gloss. The defendant; a 
warrantor. Bracton. 

In Canon Law. The advocate of a church. 
The patron. See Advocatus. An officer hav- 
ing charge of the temporal affairs of the 
church. Spelman, Gloss. 

DEFENS0R CIVITATIS (Lat. defender of 
the state). In Roman Law. An oflacer 
whose business it was to transact certain 
business of the state. 

Those officers were so called wbo, like the tribunes 
of the people at first, were chosen by the people ln 
the large cities and towns, and whose duty it was to 
watch over the order of the city, protect the people 
and the decuriones from all harm, protect sailors 
an£ naval people, attend to the complaints of those 
who had suffered injuries, and ♦ discharge variou» 
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other dutles. As wlll be eeen, they had conslderable 
Judicial power. Du Cange ; Schmidt, Civ. Law, In- 
trod. 16. 

DEFENSUM. A prohibitlon; an enclo- 
sure. Medley, Eng. Const. Ilist 

DEFERRED STOCK. See Stock. 

DEFICIT (Lat. is wanting). The defi- 
cicncy which is diseovcred in the accounts 
of an accountant, or in the moncy which he 
has received. 

DEFICIT, DEFICIENCY. That part of a 
debt which a mortgage was given to sccure 
and not realized from the sale of the mort- 
gaged propcrty. Goldsmith v. Brown, 35 
Barb. (N. Y.) 492. See Johnson v. McKin- 
non, 54 Fla. 221, 45 South. .23, 13 L. R. A. 
(N. S.) 874, 127 Am. St. Rep. 135, 14 Ann. 
Cas. 180. 

DEFINE. In legislation, to determiuc or 
fix. People v. Bradley, 3G Mich. 452 (as ap- 
plied to boundaries). To enumeratc. U. S. 
v. Smith, 5 Wheat (U. S.) 160, 5 L. Ed. 57. 
To declare that a certaiu act shall constitute 
an offence is defining that offence; U. S. v. 
Arjona, 120 U. S. 488, 7 Sup. Ct. 628, 30 L. 
Ed. 72S. 

DEFINITE. Bounded ; dcterminate; fixed. 

A definite failure of issue occurs when a 
precise time is fixed by a will for a failure 
of issue. An indefinite failure of issue is 
the period whcn the issue of the first taker 
shall become extinct and when thcre shall 
no longer be any issue of the grantee, but 
without reference to a particular time or 
event; ITuxford v. Milligan, 50 Ind. 546. 

DEFINITI0N. An enumeration of the 
principal ideas of which a compound idea is 
formed, to ascertain and explain its nature; 
that which denotes and points out the sub- 
stance of a thing. Ayliffe, Pand. 59. 

Definitions are always dangerous, because 
it is always dillicult to prevent their being 
inaccurate, or their becoming so: omnis defi - 
nitio in jure civili pcriculosa est y parum est 
enim ut non subverti possit. 

All ideas arc not susceptible of definition, 
and many legal terms cannot be defined. 
This inability is frequently supplied, iu a 
considerable degrce, by descriptions. 

It has been said that a definition is the 
most difficult of all things. There is far 
greater probability of a corrcct use of tcrms 
than of a correct definition of them; a cor- 
rect use renders definition unnecessary. 20 
Sol. Journ. 869, quoted in Thayer, Evid. 190, 
with a comment that legal scholarship will 
be best used to clarlfy and restate the law. 

The meaning of ordinary words, when 
used in acts of parliament, is to be found, 
not so much in a strict etymological proprie- 
ty of language, nor even in popular use, as 
in the subject or occasion on which they are 
used, and the object which is intended to be 
attained; L. R. 1 Ex. D. 143; for words used 
with reference to one set of circumstances 
Bouv.—52 


may convey an intention quite different from 
what the selfsame set of words used in ref- 
crence to another set of circumstances would 
or might havc produced; L. R. 3 App. Cas. 
63. 

“A gencral dictionary of the English lan- 
guage is not authorlty to show, on a trial, 
the meaning of a word which is relied on 
deriving a peculiar meaning frmn nu rcanti <• 
usage;” 7 C. & P. 701; approvcd in L. R. 5 
Exeh. 179, 184. 

The definitious of thc standard lexieog- 
raphcrs are autliority as indicating the 
popular use of words; Burnam v. Banks, 45 
Mo. 351. Regard must ahvays be had to the 
clrcumstances under wliich a word is used 
in a statutc; Pennsylvania R. Co. v. Price. 
96 Pa. 207. Where inconsistent with code 
statutes, a definition is modificd : Ellis v. 
Prevost, 13 La. 230. Legal definitions for 
the most part are generalizatious derivcd 
from judicial experience. To be complete 
and adequate they inust sum up the results 
of all that experience; Mickle v. Miles, 31 
Pa. 21. 

DEFINITIVE. That which terminates a 
suit; final. A definitivc sentence or judg- 
ment is put in opposition to an interlocutory 
judgment. 

A distinction has been drawn in the Unit- 
ed States supreme court between a final and 
a definitive judgment in regard to the con- 
demnation of a prize in a court of admiral- 
ty; U. S. v. The I’eggy, 1 Cra. (U. S.) 103, 
2 L. Ed. 49; but for all practical purposes a 
definitive judgment or decree is final; Ap- 
pcal of Gesell, 84 Pa. 238. See Decree; 

JUDGMENT. 

DEFL0RATI0N. The act by which a wo- 
man is deprived of her virginity. 

When this is done unlawfully and against 
her will, it beai’s the name of rapc (which 
see) ; when she consents, it is fornication 
(which see) ; or if the man be married it is 
adultery on his part; 2 Greenl. Ev. § 4S; 
Com. v. Call, 21 Pick. (Mass.) 509. 32 Am. 
Dec. 2S4 ; State v. Ilutchinson, 36 Me. 261; 
Cook v. State, 11 Ga. 5$, 56 Am. Dec. 410; 
Respublica v. Roberts, 2 Dall. (U. S.) 124, 
1 L. Ed. 316. 

DEF0RCEMENJ. The holding any lands 
or tenements to which another has a riglit. 

In its most extensive sense the term inciudes any 
withholding of any lands or tenements to whicb 
another person has a right: Co. Litt. 277 ; Pbeips 
v. Daldwin, 17 CoDn. 212; so that this includes as 
weii an abatement, an intrusion, a disscisin, or a 
dlscontinuance, as any other species of wrong what- 
soever, by which the owner of the frcehold is kept 
out of possession. But, as contradistinguished from 
the former. it is ouly such a dctainer of the freehold 
from him who has the rigbt of property as fails 
within none of the injuries above mentioned ; 3 Bia. 
Com. 173; Archb. Civ. Pl. 13; Dane, Abr. Index. 

DEF0RCIANT. One who wrongfully 
keeps the owner of lands and tcnements out 
of the possession of them. 2 Bla. Com. 350. 
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DEFORCIARE. To withhold lands or ten- 
ements from the rightful owner. This is a 
word of art which cannot be supplied by 
any other word. Co. Litt. 331 b ; 3 Thomas, 
Co. Litt 3; Bract. üb. 4, 23S; Fleta, üb. 5, 
e. 11. 

DEFOSSION. The punishment of being 
buried alive. Black, L. Dict. 

DEFRAUD. To defraud is to withhold 
from another that which is justly due to 
him, or to deprive him of a right by decep- 
tion or artifice. Burdick v. Post, 12 Barb. 
(N. Y.) 1SG. It is not synonymous with 
“hinder and delay”; Crow v. Beardsley, GS 
Mo. 435. See Fratjd. 

DEFRAUDACION. In Spanish Law. The 

crime committed by a person who fraudu- 
lently avoids the payment of some public 
tax. 

DEGRADATION. The act of depriving a 
priest of his orders or benefices or of both, 
either by word of mouth or by public re- 
proach, and a solemn ceremony of stripping 
from the offender the vestments of his oflice. 

The mode of proceeding in the trial of 
clergymen is determined by canons in the 
various dioceses. 

The same term is applied to the loss, by a 
peer, of his rank as such, as when he is 
deprived thereof by act of parliament. 2 
Steph. Com. G08. Degradation must be dis- 
tinguished from disqualification for bank- 
ruptcy, under stat. 34 & 35 Vict. c. 50. 

DEGRADING. Sinking or lowering a per- 
son in the estimation of the public. 

As to compelling a witness to answer ques- 
tions teuding to degrade him, see Witness; 
13 Howell, St. Tr. 17, 334; 16 id. 161; 1 
Phill. Ev. 269. To write or print of a man 
what will degrade hiin in society is a libel; 
1 Dowl. 674; 2 M. & R. 77. See Incrimina- 

TION. 

DEGREE (Fr. degrê , from Lat. gradus, a 
step in a stairway ; a round of a ladder). 

A remove or step in the line of descent or 
consanguinity. 

As used in law, it designates the distance between 
those who are allied by blood: it means the rela- 
tions descending from a common ancestor, from gen- 
eration to generation, as by so many steps. Hence, 
according to some lexicographers, we obtain the 
word pedigree (q. v.) par degrez (by degrees), the 
descent being reckoned par degrez. Minshew. Each 
generation lengthens the line of descent one de- 
gree; for the degrees are only th^ generations 
marked in a line by small circles or squares, in 
which the names of the persons forming it are writ- 
ten. See Consanguinity ; Line ; Ayliffe, Parerg. 
209 ; Toullier, Droit Civ. Franc. liv. 3, t. 1, c. 3, n. 
158 ; Aso & M. Inst. b. 2, t. 4, c. 3, § 1. 

In criminal law, the word is used to dis- 
tinguish different grades of gnilt and pun- 
ishment attached to the same aet, commit- 
ted under different circuinstances, as mur- 
der in the first and secoud degrees. 


The state or civil condition of a person. 
State v. Bishop, 15 Me. 122. 

The ancient English statute of additions, for ex- 
ample, requires that in process, for the better de- 
scription of a defendant, his state, degree , or mys- 
tery shall be mentioned. 

An honorable state or condition to which 
a student is advanced in testimony of pro- 
ficiency in arts and sciences. See College; 
Diploma. 

They are of pontifical origln. See 1 Schmidt, 
Thesaurus, 144; Vicat, Doctores; Minshew, Dict. 
Bacheler; Merlin, Rêpertoire TJniv.; Van Espen. 
pt. 1, tit. 10 ; Giannone, Jstoria di Napoli, lib. xi. c. 
2, for a full account of this matter. 

For the degrees of negligence, see Negh- 
qence; Bailee; Bailment, 

DEHORS (Fr. out of; without). Some- 
thing out of the reeord, agreement, will, or 
other thing spoken of; something foreign 
to the matter in question. See Aliunde. 

DEI GRATIA. By the grace of God. An 
expression used in the titles of sovereigns 
denoting a claim of authority derived from 
divine right. It was anciently a part of the 
titles of inferior magistrates and other of- 
ficers, civil and ecclesiastical, but was after- 
wards considered a prerogative of royalty. 
Abbott; A. M. Eaton, in Iteport of Am. Bar 
Assoc. (1902) 313. 

DEI JUDICIUM. See Judicium Dei. 

DEJACION. In Spanish Law. A general 
term applicable to the surrender of his prop- 
erty to his creditors by an insolvent. The 
renunciation öf an inheritance. The release 
of a mortgage upon payment, and the aban- 
donment of the property insured to the in- 
surer. 

DEL CREDERE C 0 IVI IVl ISSI 0 N. One un- 

der which the agent, in consideration of an 
additional payment, engages to become sure- 
ty to his principal for not only the solvency 
of the debtor, but the punctual discharge of 
the debt. 21 W. R. 465; L. R. 6 Ch. App. 
397. He is liable, in the first instance, with- 
out any demand from the debtor. The prin- 
cipal cannot sue the del credere factor until 
the debtor has refused or neglected to pay; 
1 Term 112; Paley, Ag. 39. See Pars. 
Contr.; Story; Wharton; Mechem, Agency. 

He is virtually a surety; 8 Ex. 40; and 
the purchaser is the primary debtor; Gindre 
v. Kean, 7 Misc. 582, 28 N. Y. Supp. 4. He is 
distinguished from other agents by the fact 
that he guarantees that those persons to 
whom he sells shall perform the contracts 
which he makes with tliem; L. R. 6 Ch. 403. 

DELATE. In Scotch Law. To accuse. 
Bell, Dict. 

DELATI0. In Civil Law. An accusa- 

tion or information. Du Cange. 

DELAT0R. An accuser or informer. Du 
Cange. 
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DELATURA. In Old English Law. An ac- 

cusation. Cunningham. The reward of an 
informer. Whishaw. 

DELAWARE. The name of one of the 
original states of tlie United States of Amer- 
ica, being the first to adopt the constitutiou. 

In 1623, Corn lius May. wllh soine DuLch eml- 
grants, establishccl a trading-house, but Lbe settlers 
soon removed to Xorth river. Ten years ai'terwards 
De Vrles arrived at Cape Henlopen, but the natives 
shortiy destroyod the settlement. In the spring of 
1G38 the Swedes under Minuit established a settle- 
ment at the mouth of the Minquas river, whieh was 
ealled by them the Christiana, In honor of thelr 
queen. They purehased all the lauds from Cape 
Henlopen to the fails near Trenton, and named the 
country New Sweden. Stuyvesant, the Dutch gov- 
ernor of New York, ended the Swedish authoriLy in 
1654. The Dutch held‘ the country until 1664, whcn It 
fell into the hands of the English, and was granted 
by Charles II. to his brother James, Duke of York. 
In 1682, William Penn obtained a patent from the 
Duke of York, releasing all hls title elalmed through 
his patent from the crown to a portlon of the terri- 
tory. By this grant Penn became possessed of New 
Castle and the land lying wltbln a cirele of tweive 
miles around it, and subsequently of a tract of land 
beginnlng tweive miles soutb of New Castie and 
extending to Cape Henlopen. In eonseouence of a 
dispute between Penn and Lord Baltimore, the south 
and west llnes, dividing hls possessions from Mary- 
land, were traced in 1761, under a decree of Lord- 
Chaneellor Hardwieke, by the surveyors Mason and 
Dixon; and this line, extended westward between 
Maryland and PennsylvanJa, has beeome hlstorlcal 
as Mason and Dixon’s Line (q. v.). 

Delaware was divlded into three eounties, called 
New Castle, Kent, and Sussex, and by enactment of 
Penn was annexed to Pennsylvania undcr the name 
of the Three Lower Counties upon Dc-laware. These 
countles remained for twenty years a part of Penn- 
sylvania, eaeh county sending slx delegates to the 
general assembly. They separated In 1703, with the 
consent of the proprietary, and were governed by a 
separate legislature of tbeir own, pursuant to the 
liberty reserved to them by a clause of thelr orlg- 
inal charter. 

Delaware was the first state to ratify the federal 
constitution, on Deeember 7, 1787. 

ln 1776 a state eonstitution was framed, a second 
in 1792, and a third iu 1831, whicb remalned in foree 
UDtll 1897. The agitation for constitutional ehanges 
was begun before 1850, and in 1S53 a convention was 
held and a constitution adopted which was, on sub- 
misslon to a popular vote, defeatod. After the clvll 
war the efforts to obtaln a convention were resumed, 
but were unsuccessful untll 1S9C. 

The present eonstitution was adopted June 4, 1897, 
by a eonstitutional eonvention whlch was duly 
calied to mect In December, 189G, delegates having 
been eleeted at the general election of that year. 
Tbe eonstitution contains the usual deelaration of 
rlghts, no change being made In that article. Mlnor 
amendments were adopted in 1913. relating to the 
leglslative journals and the judiclary. 

DELAY. To procrastlnate; dctain or 
stop; to prolong. 

See IIinder and Delay. 

As to delay in presenting checks, sce 
Ciieck. 

As to delay in the execution of contract 
work, see Negligence ; Breach of Contract ; 
Performa nce ; Ti m e. 

D ELECTUS PERSONA: (Lat. the choice 
of the persouh The riglit of a partner to 
decide wliat new partncrs, if any, shall he 
adinitted to the ürrn. Story, Partn. §§ 5, 195. 
This doctriue excludes even executors aud , 


' representatives of partners frum sneceediug 
to the state aud condition of partni rs; lviug- 
man v. Spurr, 7 Pick. (Mass.) *J;J7; 3 Ivent 
55; Lindl. Partn. 5!Jt>. 

DELEGATE. Onc* autliurized by another 
to act in liis name; an att«jrm*y. 

A persun elocted, by the i euple of an or* 
ganiz d territory of the United StaL to 
congress, who has a seut in et ngn->> ai d a 
right of debatlng, but not of vuiinv:. Ord. 
Jnly 13, 1787 ; J Story, U. S. Laws L’(i7G. 

A person chosen to auy deliberative as 
sembly. It is, however, in this seiise geii- 
erally limited to oceasioual assemblies. such 
as conventioiis and the like, and does not 
usiially apply to permaneut hodies, as huiis > 
of assembly, etc. In Maryland the more 
numerous branch of the Ijegislature is call 
cd the Ilouse of Delegates. 

As to its meaning when used as a verb, 
see Delegation. 

DELEGATION. In Civil Law. A kind of 
novatiou by wliicli the original debtor, in 
order to be liberated from his creunor. gives 
him a third person, who becomes obliged in 
his stead to the creditor or to the persou 
appointed by him. *See Novation. 

rcrfcct dclcgation exists wlien thc debtor 
who rnakes the obligatlon Is discharged by 
the creditor. 

Impcrfcct dclcgation cxists when the ered- 
itor retains his riglits against the original 
dcbtor. 2 Duvergnoy, n. 109. 

It results from thc definition that a dele- 
gation is made by the coucnrrenco of at 
least three partics, viz.: the party dclcgat- 
ing—that is, the former debtor who proeures 
another debtor in his stead; the party dele- 
gated, who enters into tlie obligation in the 
place of the former debtor, either to tho 
creditor or to some otlier persou appointed 
by him; and the creditor, who, in consc- 
quence of thc obligation contraeted by the 
party delcgated, discharges the partv delo- 
gating. Sometimes there intervencs a fourih 
party; namely, the person indicated by the 
creditor in whose favor the person delegated 
becomes obliged, upon the indication of the 
creditor and by the order of the person del- 
egating. Pothier. Obl. pt. 3, e. 2, art. 0; 
Adarns v. Power, *1S Miss. 454. Sco La. Civ. 
Code 21SS, 21^9; Kellogg v. Rlehards. 14 
Wend. (N. Y.) 110; IJuster v. Newkirk, 20 
Johns. (N. Y.) 7G; Weutworth v. Weutworth, 

5 N. II. 410; Sterling v. Tradiug Co., 11 s. 

6 R. (Pa.) 179. 

Thc party delcgated is^ commonly a debt- 
or of the person delegatlng, and, in order 
to be libcrated from tlie ohligation to liim, 
contracts a new one with his creditor. In 
this cnse there is a novation both of the ob- 
ligation of the person delegating, by his 
giving his creditor a new debtor. aud of the 
person delegatcd, by the new obligation 
which he contracts. Pothier, ut supra. 





DELEGATION 


820 


DELEGATION 


In general, where the person delegated 
contracts a valid obligation to the ereditor, 
the delegant is entirely liberated, and the 
creditor has no recourse against him in case 
of the substitute’s insolveney. There is an 
exception to this rule when it is agreed that 
the debtor shall at his own rislc delegate an- 
other person; but even in that case the cred- 
itor must not have omitted using proper 
diligence to obtain payment whilst the sub- 
stitute continued solvent. Pothier. 

Delegation differs from transfer and sim- 
ple indication. The transfer which a cred- 
itor makes of his debt does not include any 
novation. It is the original debt which 
passes from one of the parties, who rnakes 
the transfer to the other, who receives it, 
and only takes place between these two per- 
sons, without the consent of the debtor nec- 
essarily intervening. Again, when the debtor 
indicates to the creditor a person from whom 
he may receive payment of the debt, and to 
whom the debtor gives the creditor an order 
for the purpose, it is merely a mandate, and 
neither a transfer nor a novation. So, where 
the creditor indicates a person to whom his 
debtor may pay the money, the debtor does 
not contract any obligation to the person in- 
dicated, but continues the debtor of his cred- 
itor who made the indication. Pothier. See 
Novation. 

At Common Law. The transfer of authori- 
ty from one or more persons to one or more 
otliers. 

Any person, sui juris , may delegate to an- 
other in authority to act for him in a matter 
which is lawful and otherwise capable of 
being delegated; Comyns, Dig. Attorney , c. 
1; 9 Co. 75 ö; Story, Ag. § 6. 

When a bare power or authority has been 
given to another, the latter cannot, in gen- 
eral, delegate that authority, or any part 
of it, to a third person, for the obvious rea- 
son that the priiicipal has relied upon tlie 
intelligence, skill, and ability of his agent, 
and cannot have the same confidence in a 
stranger; Story, Ag. § 13; 2 Kent 633; 
Broom, Leg. Max. 839; Shankland v. Wash- 
ington, 5 Pet. (U. S.) 390, 8 L. Ed. 166; Ex 
parte Winsor, 3 Sto. 411, 425, Fed. Cas. No. 
17,884; Entz v. Mills, 1 McMull. (S. C.) 453; 
Brewster v. Ilobart, 15 Pick. (Mass.) 303; 
Wilson v. H. Co., 11 Gill & J. (Md.) 5S; 
Mason v. Wait, 4 Scam. (111.) 127,133; Smith 
v. Lowther, 35 W. Va. 300, 13 S. E. 999; 
Whitlock v. Washburn, 62 Hun 369, 17 N. 
Y. Supp. 60. A power to delegate his au- 
thority may, however, be given to the agent 
by express terms of substitution; Commer- 
cial Bank of Lake Erie v. Norton, 1 Hill (N. 
Y.) 505. If the power of the agent is cre- 
ated by writing, he cannot go beyond it; 
Henry v. Lane, 128 Fed. 243, 62 C. C. A. 625. 

Sometimes such power is implied, as in 
the following cases: First , when, by the 
law, such power is indispensable in order to 


accomplish the end proposed: as, for exam- 
ple, when goods are directed to be sold at 
auction, and the law forbids such sales ex- 
cept by licensed auctioneers; Laussatt v. 
Lippincott, 6 S. & R. (Pa.) 386, 9 Am. Dee. 
440. Second , when the employment of such 
substitute is in the ordinary course of trade: 
as, where it is the custom of trade to em- 
ploy a shipbroker or other agent for the 
purpose of procuring freight and the like; 
2 M. & S. 301; Gray v. Murry, 3 Johns. Ch. 
(N. Y.) 167; Laussatt v. Lippincott, 6 S. & 

R. (Pa.) 3S6, 9 Am. Dec. 440. Third , when it 
is understood by the parties to be the mode 
iu wliich the particular thing would or might 
be done; 9 Ves. 234, 251, 252; 2 M. & S. 301, 
303, note. See the Guiding Star, 53 Fed. 936. 
Fourtli , when the powers thus delegated are 
merely mechanical in their nature; Commer- 
cial Bank of Lake Erie v. Norton, 1 Hill 
(N. Y.) 501; Sugd. Pow. 176. See Principal 

AND AGENT. 

As to the form of the delegation, for most 
purposes it may be either in writing, not 
under seal, or verbally without writing; or 
the authority may be implied. When, how- 
ever, the act is required to be done under 
seal, the delegation must also be under seal 
unless the principal is present and verbally 
or impliedly authorizes the act; Story, Ag. 
§ 51; Mech. Ag. 81; Gardner v. Gardner, 5 
Cush. (Mass.) 4S3, 52 Am. Dec. 740. 

Judicial power cannot be delegated; Cohen 
v. Iloff, 3 Brev. (S. C.) 500; Fertilizer Co. v. 
Taylor, 112 N. C. 141, 17 S. E. 69; a statute 
authorizing an attorney to sit in the place 
of a judge who was disqualified, by reason 
of prejudice or interest, is void; Van Slyke 
v. Ins. Co., 39 Wis. 390, 20 Am. Rep. 50. 

Of Legislative Power. It is the general 
rule that legislative power cannot be dele- 
gated by the legislature to any other body 
or authority; Brewer Brick Co. v. Brewer, 
62 Me. 62, 16 Am. Rep. 395; Farnsworth 
Co. v. Lisbon, 62 Me. 451; Willis v. Owen, 
43 Tex. 41; Appeal of Locke, 72 Pa. 491, 
13 Am. Rep. 716; State v. Wilcox, 45 Mo. 
458; State v. Parker, 26 Vt. 362; Rice v. 
Foster, 4 Harring. (Del.) 479; Barto v. 
Himrod, 8 N. Y. 483, 59 Am. Dec. 506; 
Cooley, Const. Lim. 141; U. S. v. Bridge Co., 
45 Fed. 178; City of St. Joseph v. Wilshire, 
47 Mo. App. 125; see Marshall Field & Co. 
v. Clark, 143 U. S. 649, 12 Sup. Ct. 495, 
36 L. Ed. 294; but the taking effect of a 
statute may be made to depend upon some 
subsequent event; The Aurora v. U. S., 7 
Cra. (U. S.) 3S2, 3 L. Ed. 378; Mayor, etc., 
of Baltimore v. Clunet, 23 Md. 449; Lothrop 
v. Stedman, 42 Conn. 5S3, Fed. Cas. No. 

S, 519. 

It has often been said that it Is elemen- 
tary law that legislative power cannot be del- 
egated. The difliculty is in determining what 
authority or discretion may be conferred on 
a body other than the legislature without 
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contravening constitutional principle. The 
general qucstion was the subject of extended 
discussion in a case sustaining the validity 
of an act conferring upon railroad conmiis- 
sioners the power to detcrmine what are 
reasonable rates for transportation; JState v. 
Ky. Co., 3S Minn. 281, 37 N. W. 782. 

In that case the court quotes from a previous de- 
cision (State v. Young, 29 Minn. 474, 9 N. W. 737) the 
general rule against the deiegation of legisiative 
power, as rcquiring the legisiature to pass upou two 
things, the authority to make, and thc expediency 
of, the enactment. The court thcn proceeds to lay 
dowm a limitation for the ruie growing out of the 
necessity of the exercise of discretion and judgmcnt 
in the exercise of certain powers. Attention is di- 
rected to thc diffleuity in many cases of discriminat- 
ing between what is propcriy legislativc and whut 
may be executive or administrative duty, and it is 
said that, whiie stiil recognizing the diffcrence be- 
tween the departmcnts of government, "the maker 
of the law may commit something to the discretion 
of the othcr dcpartments, and the precise boundary 
of this pow'er is a suhjcct of delicate and difflcuit 
inquiry into which a court will not necessariiy en- 
ter. Wayman v. Southard, 10 Wbcat. (U. S.) 1, 46, 
6 L. Ed. 253. The principie is repcatedly recognized 
by ali courts that the legislature may authorlze oth- 
ers to do things which it might properly, but can- 
not convenientiy or advantagcousiy, do itscif. All 
laws are carried into execution by officers appointed 
for the purpose ; some w'ith morc, others with less, 
hut ali clothed with power sufflcicnt for the efflcient 
execution of the law. These powers often necessa- 
riiy involve in a iarge degree the exercise of discre- 
tion and judgment even to the extent of investigat- 
ing and determining the facts, and acting upon and 
in accordance with the facts as thus found. In fact, 
this must be so, if the legisiature is to be permicted 
effectuaiiy to exercise its constitutional pow r ers. 
If this was not permissible, the wheels of govern- 
ment wouid often be hlocked and the sovereign 
state find itseif hopelessly cntangled in the meshes 
of its own constitution.” A number of examples 
are given of statutes granting discretionary powers 
to officers chargcd with thc execution of thc iaws ; 
power given to boards in control of public institu- 
tions to make contracts, adopt rules, etc.; the as- 
sessment of property for the purpose of taxation; 
the exercise of the police power in requiring and 
granting licenses, and the conclusion Is stated in 
the exact words of Judge Ranney, quoted infra. 

The declsion of the Minnesota case was reversed 
upon grounds not affecting this generai statement of 
the doctrine of the deiegation of legislative power ; 
Chicago, M. & St. P. Ry. Co. v. Minnesota, 134 U. 
S. 418, 10 Sup. Ct. 462, 702, 33 L. Ed. 970. 

Tbis question was elaborately considered 
by the supreme court in Marshall Field & 
Co. v. Clark, 143 U. S. G49, 12 Sup. Ct. 49o, 
3G L. Ed. 294. In this case it was hcld that 
the autliority conferrcd by a tariff act upon 
the president to suspend by proclamation 
the free introduction of sugar, etc., when he 
shoukl be satisfied that any country produc- 
ing such articlcs imposed duties or other 
exactions upon agricultural or otlier products 
of the Unitcd States, did not confllct with 
the recognized principle that congress could 
not delegate its legislative power to tlie pres- 
ident. The law was complete wlieu it was 
declared that the suspension should take ef- 
fect upon a named contingency, tlie presi- 
dent was the rnere agent to ascertain the 
event upon which the legislative will was 
to take efifect The court qnotes with ap- 
proval the language, often cited, of Itanney, 


J., in Cincinnati, VT. & Z. R. Co. v. County 
Com’rs, 1 Ohlo St. SS: “The true disünc- 
tiou is betwecn the delegation of pouer to 
niake the law, whieh uecessarlly involves a 
discretion as to wliat it sliall be, and con- 
ferring authority or discretiou as to its exe* 
cution, to be exercised under aud in pursu- 
ance of tbe law. The first cannot be done; 
to the latter no valid objection can be made.” 
Two Pennsylvania cases are quoted witli 
approval as follows: “llalf the statutes ou 
our books are in the alternative, depeuding 
on the discretion <>f some persou or persons 
to whom is confided the duty of determin- 
iug whether the proper occasion exists for 
executing them. But it cannot be said that 
the exercise of such discretion is the makiug 
of the law.” Moers v. City of Keading, 21 
Pa. 1SS, 202. “To assert tliat a law is less 
than a law, because it is made to dcpend 
on a future event or act, is to rob the lcgis- 
lature of the j>ower to act uisely for the 
public wclfare whencver a law Is passed rc- 
lating to a state of affairs not yet developed, 
or to tliings future and impossible to fully 
know.” The proper distiuctiou, tlie court 
said, was this: “The legislature cannot del- 
cgate its power to make a law; but it can 
make a law to delegatc a power to deter- 
uiine some fact or state of things upon 
which the law makes, or iutends to make. 
its own action depend. To deny thls would 
be to stop the whcels of governmeut. T1 ere 
are many things upon which wise and useful 
legislatiou must dcpend which cannot bc 
known to the law-making powcr, and must, 
therefore, be subject to in<]uiry and deter- 
mination outside of tlie halls of lcgislation.” 
Appeal of Locke, 72 Pa. 491, 49S, 13 Ani. 
Kep. 71G. 

While it is diflicult to define the line which 
scparates legislative power to make laws and 
and administrative authority to make regula- 
tions, congress may delcgate power to fill up 
details where it has iudicatcd its will in tlie 
statute, and it may make violations of such 
regulations punishahle as indictited in thc 
statute. Kcgulatious of tlie sceretary of ag- 
riculture as to grazing shcep on forest ro- 
serves have thc force of law ; and violation 
thereof is punishahle undcr K. S. Sec. 5388; 
U. S. v. Grimaud, 220 U. S. 50G, 31 Sup. Ct. 
4S0, 55 L. Ed. 5G3. The authority given by 
eougress to the secretary of war to i>rescribe 
rules and regulations for the use, admiiiis- 
tration, and control of cnnals, ete., owned or 
operated by the United States, is held not to 
he a delegation of legislative power, and rules 
made pursuant theroto have tho force of 
law; U. S. v. Ormsbee, 74 Fcd. 207. So au- 
thority givcn to the same ollicer to decide as 
to whether bridgos over navigable rivers in- 
tcrfere witli navigatiou is not a delegation 
of legislative power; Union Bridge Co. v. U. 
S., 204 U. S. 3G4, 27 Sup. Ct 3G7, 51 L. Ed. 
523; U. S. v. City of Moliue, S2 Fed. 592; 
and see Miller v. New York, 109 U. S. 385, 
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3 Sup. Ct. 22S, 27 L. Ed. 071; nor Is tbe de- 
termination of the treasury department of 
standards of teas that may be imported; 
Buttfield v. Stranaban, 102 U. S. 470, 24 Sup. 
Ct. 340, 48 L. Ed. 525. Congress may con- 
fer upon the department of commerce aud la- 
bor tbe power to determine tbe rigbt of a 
Chinese person to enter tbe United States 
and may make the decision of that depaft- 
ment conclusive on thc federal courts in ha- 
beas corpits proceedings even wherc citizen- 
ship is the ground on which the right of en- 
try is claimed; U. S. v. Ju Toy, 10S U. S. 
253, 25 Sup. Ct. 644, 40 L. Ed. 1040. 

Where the decision of questions of fact is 
committed by congress to the judgment of 
the head of a department, liis decision is 
conclusive; and even upon mixed questions 
of law and fact, or of law alone, tliere is a 
strong presumption of its correctness and 
the courts will not ordinarily review it, al- 
though they may occasionally do so ; Bates 

6 Guild Co. v. Payne, 104 U. S. 106, 24 Sup. 
Ct. 505, 48 L. Ed. S04, where the court re- 
fused to interfere with the decision of the 
postmaster general as to the postal rates to 
be charged on a certain publication. The 
findings of the land department are treated 
by the courts as conclusive, though such pro- 
eeedings involve, to a certain extent, the ex- 
ercise of judicial power; Burfenning v. B. 
Co., 163 U. S. 321, 16 Sup. Ct. 101S, 41 L. Ed. 
175; Johnson v. Drew, 171 U. S. 03, 1S Sup. 
Ct. 800, 43 L. Ed. SS. And siuce the land 
department is constituted a special tribunal 
with judicial functions, neither injunction 
nor mandamus will lie against an ofiicer of 
that department to control him in discharg- 
ing an official duty requiring the exercise of 
his judgment and discretion; U. S. v. Hitch- 
cock, 100 U. S. 316, 23 Sup. Ct. 608, 47 L. 
Ed. 1074, citing Marquez v. Frishie, 101 U. 
S. 473, 25 L. Ed. S00; Gaines v. Thompson, 

7 Wall. (U. S.) 347, 10 L. Ed. 62; U. S. v. 
Black, 128 U. S. 40, 9 Sup. Ct. 12, 32 L. Ed. 
354; U. S. v. Windom, 137 U. S. 636, 11 Sup. 
Ct. 107, 34 L. Ed. 811. 

There seerns to be a presumption that of- 
ficers of state making rules under statutory 
powers have not exceeded their authority; 
Lord Esher in (1SS7) 1S Q. B. Div. 3S3, 400. 

The legislature may confer upon commis- 
sions the power to determine for what pur- 
poses, and upon what terms, conditions, aud 
limitations, an increase of capital stock may 
be made by railroad corporations; State v. 
Ry. Co., 100 Minn. 445, 111 N. W. 2S0, 10 
L. R. A. (N. S.) 250. It may not authorize 
such commission to allow an increase of cap- 
ital stock for such purposes and on such 
terms as it may deem advisable, or in its 
discretion to refuse it; this being an attempt 
to delegate legislative power; id. 

It may provide, in appeals from orders 
of the state railroad commission, that the 
burden of proof shall rest upon the party 
seeking to set aside the decision of the com- 


missioners of showing that the order is 
unreasonable and unjust, and that the record 
shall be prirna facie evidence that the order 
is just and reasonable; Chicago, R. I. & P. 
R. Co. v. Ry. Commission, 85 Neb. 818, 124 
N. W. 477, 26 L. R. A. (N. S.) 444. 

It may euact a law, complete in itself, de- 
signed to accomplish a general public pur- 
pose, and may expressly authorize designated 
officials, witliin defiuite valid limitations to 
provide rules and regulations for the com- 
plete operation and enforcement of the law 
within its expressed general purpose; State 
v. R. Co., 56 Fla. 617, 47 South. 060, 32 L. 

R. A. (N. S.) 630. 

The legislature may confer upon the state 
auditor the right to issue licenses for book- 
making on horse races to persons of good 
character ; State v. Williams, 160 Mo. 333, 60 

S. W. 1077; may require consent of park 
commissioners for orations in a park; Com. 
v. Abrahams, 156 Mass. 57, 30 N. E. 70; or 
of a city committee for orations on a com- 
mon; Com. v. Davis, 140 Mass. 485, 4 N. E. 
577; or of the clerk of a market for the use 
of a stand on the street; In re Nightingale, 
11 Pick. (Mass.) 16S; may require a permit 
in writing from the board of health to keep 
swine; Inhabitants of Quincy v. Kennard, 
151 Mass. 563, 24 N. E. 860; or from the com- 
missioners of the town to erect wooden 
buildings; Commissioners of Easton v. Cov- 
ey, 74 Md. 262, 22 Atl. 266; or from the pres- 
ident of the board of trustees of a munici- 
pality to beat drums in the travelled streets 
of a city; In re Flaherty,-105 Cal. 558, 38 
Pac. 9S1, 27 L. R. A. 529. A commission may 
be authorized to select and adopt a uniform 
series of text-books for the schools of a 
state; Leeper v. State, 103 Tenn. 500, 53 S. 
W. 962, 4S L. R. A. 167; or voting machines 
for use in elections; Elwell v. Comstock, 09 
Minn. 201, 109 N. W. 113, 608, 7 L. R. A. 
(N. S.) 621, 9 Ann. Cas. 270; The McTam- 
many Voting Machine, 23 R. I. 630, 50 Atl. 
265; City of Detroit v. Board of Inspectors 
of Election, 130 Mich. 548, 102 N. W. 1020, 
60 L. R. A. 184, 111 Am. St. Rep. 430; Lynch 
v. Malley, 215 111. 574, 74 N. E. 723, 2 Ann. 
Cas. S37 ; Opinion of Justices to House of 
Representatives, 178 Mass. 605, 60 N. E. 
129, 54 L. R. A. 430 (by a divided court). 
A statute authorizing measures preventive 
of smallpox confers authority upon a board 
to compel vaccination during an epidemic; 
Blue v. Beach, 155 Ind. 121, 56 N. E. S0, 50 
L. R. A. 64, 80 Am. St. Rep. 105; and one 
giving general sanitary power authorizes a 
board to keep adulterated milk out of a city; 
Polinsky v. People, 73 N. Y. 65. 

A provision that a boiler inspector’s act 
sliall not apply to boilers inspected by in- 
surance companies and certified by their au- 
thorized inspectors to be safe; State v. Mc- 
Mahon, 65 Minn. 453, 68 N. .W. 77; and an 
act providing that hogs shall not run at 
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large ia a eounty, if the county courts on 
petition of voters direct that the act be en- 
forccd therein; Ilaigh v. liell, 41 W. Va. 11), 
23 S. E. GCO, 31 L. 11. A. 131; are valid. 

Acts held not to be a delegation of legis- 
lative power and therefore valid, are author- 
izing the fish commissiouers to give perniits 
to take lish for propagation at times and by 
methods otherwise proliibited; Teople v. 
JBrooks, 101 Mich. 0S, 50 N. W. 444; requir- 
ing carriers of passengers to furuish their 
agents with certificates of authority to sell 
tiekets, on wliich a license sliall be issucd 
by the state; State v. Corbett. 57 Minn. 347, 
50 N. W. 317, 24 L. Ii. A. 40S; authoriziug 
a court to issue certiticates of incorporation 
to municipalities; In re Towu of Union 
Mines, 30 W. Va. 170, 10 S. E. 308; permit- 
ting the board of supervisors ot' counties 
to determine whether a couuty sliall come 
within or remain without the provisions of 
an act to establish law libraries ; Iloard of 
Law Library Trustecs v. Iloard of 8upcr- 
visors, 00 Cal. 571, 34 Atl. 214; providing 
that an act in relation to public roads shall 
uot go into efTcct until recommendcd by the 
grand jury; Haney v. Lartow County Com’rs, 
01 Ga. 770, 1S S. E. 28; authorizing railroad 
and warehouse commissioners to make a 
schedule of a maximum rate of charges for 
each railroad company in the statc; Chicago, 
B. Sc Q. R. Co. v. Jones, 140 111. 301, 37 N. 
E. 247, 24 L. R. A. 141, 41 Am. St. Rep. 278 ; 
authorizing the union of two railroad com- 
panies and that the united company may dis- 
continue such operations of the road as the 
directors deem necessary; Farnum v. R. R., 
06 N. H. 560, 20 Atl. 541; authorizing rail- 
road commissioners to regulate freights; 
Georgia R. R. v. Smith, 70 Ga. 004; or to 
make reasonable regulations for the preven- 
tion of excessive charges and unjust discrim- 
ination; Atlantic Exp. Co. v. II. Co., 111 N. C. 
463, 16 S. E. 303, 18 L. R. A. 803, 32 Am. St. 
Rep. S05; or to fix rates; Michigan Cent. R. 
Co. v. Railroad Commission, 160 Mich. 355, 
125 N. W. 540; Oregou R. & Nav. Co. v. 
Campbell, 173 Fed. 057 ; Soutliern Indiana 
Ry. Co. v. Railroad Cominission, 172 Ind. 
113, S7 N. E. 066; Trustecs of Village of 
Saratoga Springs v. Rower Co., 101 N. Y. 
123, S3 N. E. 003, 18 L. R. A. (N. 8.) 713; 
or to order a company to remove grade 
crossings and on its failure to do so to do- 
termine the portion of tlie expense thereof 
which is to be paid by the eompauy; Appeai 
of New York «Jc N. E. R. Co., 02 Conn. 527, 
26 Atl. 122; to provide that the mayors of 
cities of a ecrtain class may be elected by 
the people or appointed by tlie couneil as 
provided by ordinance; Brown v. Ilolland, 30 
8. W. 020, 17 Ky. L. Rep. 141); to authorize 
park commissioners to determine where and 
of what material sidewalks and road beds 
shall be constructed ; Turner v. City of De- 
troit, 104 Mich. 820, 02 N. W. 405; to au- 
thorize a state medieal board to exercise 


powers of rcgistration and examination; 
France v. State, 57 Ohio St. 1, 47 N. E. 1U41, 
38 Ohlo L. J. 280. 

A legislative body mav delegate to an 
oflicial tbe powcr to find some fact or situa- 
tion on wliieh tlie upcratiuu <»f the law is 
conditioncd and to ninke and rnft-rce rcgu- 
lations for cnforcing the act; St. Luuis .M< r- 
clmnts’ Bridge leriuinal R. Co. v. L. S., ls.s 
Fed. 101, 110 C. C. A. 03 (C. C. A. Mln. lt 
cannot delegato its lawmaking power ur lts 
indispcnsable diseretion to mudify a stat- 
ute; t</. 

Statutes doclaring that rallroad rates and 
sorvice shall be reasonable, and creating a 
commission with power to investigate exist- 
ing rati-s aml service, and to fix and detor- 
mine wliat ratos and what service are rca- 
sonable, the statute fhen providing tliat the 
rates and sorvice so fixed shall be in forcc. 
bave bcen generally uplield, as a valid ex- 
urcise of the legislative power; Stone v. 
Trust Co., 116 U. S. 307, G Sup. Ct. 381, 888, 
1101, 20 L. Ed. 686; Reagan v. Trust Co., 
154 U. S. 362. 14 Sup. Ct. 1017, 3S L. Ed. 
1014; Georgia R. R. v. Smitb, 70 (Ja. 604; 
Chicago. B. & Q. R. Co. v. Jonos, 140 III. 861, 
37 N. E. 247. 21 L. R. A. 141. 41 Am. St. 
Rcp. 27S; Ilopper v. Ry. Co., 01 Ia. 630, 60 
N. W. 487; State v. R. Co., 80 Minn. 101. 
S3 N. W. 00, 80 Ara. St. Rep. 514; Railroad 
Commission of Tuxas v. Ry. Co.. 00 Tex. 340, 
3S S. W. 750; Michigan Cont. R. Co. v. Rail- 
road Commission, 160 Mich. 355, 125 N. W. 
540. 

The legislature may declare the general 
rule of law to be iu force and take ofToct 
upon tbe subsequent establishmont of the 
facts necessary to make it operative. or to 
call for its application, as tho bankruptcy 
law of tbe l T nited Statos with rofcronce to 
legislative action regarding exeinptiou laws 
existing or to be thcreafter enaetod; Han- 
over Nat. Bank v. Moysos, 18G V. S. 181, 22 
Sup. Ct. S57, 46 L. Ed. 1113; or a law may 
be made to take effect conditinnaliy, depend- 
ing upon tbe action of the legislature of an- 
other state fixing the amount to be enactod; 
1‘hccnix Ins. Co. of New York v. Wolch. 2P 
Kan. 672; or it may be comlitionod upou tbe 
legislative act of a citv council; Adams v. 
City of Beloit, 105 Wis. 363. ,si N. W. S60. 
47 L. R. A. 441; or uj)on action of the ox- 
ocutive; In re Griner, 16 Wis. 424; Mar- 
sball Field & Co. v. Clark. 143 U. S. 640, 12 
Sup. Ct. 405, 36 L. Ed. 204; or upon jmllcial 
action involving the doterminatlon of <pies- 
tions of fact; In re Iucorporation of Yillage 
of Norfh Mihvaukoe, 93 Wis. 616, 67 N. W. 
1033, 33 L. R. A. 688; or upon administra- 
tive aclion; State v. Burdge. 05 Wis. 300, 
70 N. W. 317, 37 L. R. A. 157. 60 Am. St. 
Rep. 123; or upon a doclaration of fact or 
tlie creation of a conditiou bv vote of the 
electors of a lminicipnlity; State v. Iliukel, 
131 Wis. 103, 111 N. W. 217. 

Autliority to transfer eases peudiug in a 
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territorial court to tlie federal courts may 
be delegated to a constitutional convention, 
upon the admission of the territory as a 
state; Hecht v. Metzler, 82 Fed. 840. 

Acts held invalid as an improper delega- 
tion by the legislature of the police power 
are: An act directing the insurance com- 
missioner to prescribe a standard policy and 
forbidding the use of any other; O’Neil v. 
Ins. Co., 166 Pa. 72, 80 Atl. 943, 26 L. H. A. 
715, 45 Am. St. Hep. 650; acts authorizing 
insurance commissioners to adopt a printed 
form of fire policy with conditions indorsed 
thereon, which, as nearly as possible, in 
'type and form shall conform to that adopted 
by another state; Dowling v. Ins. Co., 92 
'Wis. 63, 65 N. W. 738, 31 L. R. A. 112; An- 
derson v. Fire Assur. Co., 59 Minn. 182, 60 N. 
W. 1095, 63 N. W. 241, 28 L. R. A. 609, 50 
Am. St. Rep. 400, in which it w r as admitted 
that an act similar to that of Pennsylvania 
would be invalid, but it was unsuccessfully 
contended that the legislative direction to 
conform as nearly as possible to a specified 
policy would take the case out of the prin- 
ciple laid down by the Pennsylvania court. 
So also was an act permitting a justice to 
put a person charged with drunkenness as 
a disorderly person under recognizance to 
take the treatment of a private corporation 
administering a cure for drunkenness, and 
providing that on reports showing compli- 
ance, he should be acquitted and discharg- 
ed; Senate of Happy Home Clubs v. Board 
of Superrisors, 99 Mich. 117, 57 N. W. 1101, 
23 L. R. A. 144. 

A law providing for the adjustment of 
state bonds, and authorizing judges to de- 
cide which of two sections of the act should 
take effect, gives them legislative power 
and is void; State v. Young, 29 Minn. 474, 
9 N. W. 737; in this case the subject was 
very elaborately argued, and the distinction 
between legislative and judicial pow T er is 
very clearly stated by the court. See supra. 

Tlie legislature cannot leave to commis- 
sioners the power to decide in what pro- 
portion the expense of laying out and opeu- 
ing a public avenue should be imposed on 
towmships of a county or wards of a city; 
State v. County ComTs, 37 N. J. L. 12. 

The legislature may not delegate the pow- 
er to make a law prescribing a penalty, but 
it is competent for the legislature to au- 
thorize the railroad commission to prescribe 
duties upon which the law may operate in 
imposing a penalty and in effectuating the 
purpose designed in enacting the law. 
Where a penalty is imposed bv law, it may 
be incurred for the penal violation of a rule 
prescribed by the.railroad commission with- 
in their express authority; State v. R. Co., 
56 Fla. 617, 47 South. 969, 32 L. R. A. (N. S.) 
639, where the commissioners adopted a rule 
that all railroads would be liable to the 
shipper to a charge of $1 per day for detain- 
ing cars. Such a charge was held not a 


penalty, but a monetary obligation Incurred 
for breaeh of duty that may be enforced by 
the shipper. 

Congress may not delegate its general leg- 
islative power to the District of Columbia; 
Stoutenburgh v. Hennick, 129 U. S. 141, 9 
Sup. Ct 256, 32 L. Ed. 637; nor its purel.v 
legislative power to a commission, but, hav- 
ing laid down the general rules of action 
under which a commission shall proceed, it 
may require of that commission the applica- 
tion of such rules to particular situations 
and the investigation of facts with a view 
to making orders in a particular matter 
within the rules laid down by the congress; 
Interstate Commerce Commission v. Tran- 
sit Co., 224 U. S. 215, 32 Sup. Ct. 436, 56 
L. Ed. 729, citing Buttfield v. Stranahan, 192 
U. S. 470, 24 Sup. Ct. 349, 48 L. Ed. 525; 
Union Bridge Co. v. U. S., 204 U. S. 364, 27 
Sup. Ct. 367, 51 L. Ed. 523; U. S. v. Grim- 
aud, 220 U. S. 506, 31 Sup. Ct 480, 55 L. Ed. 
563. 

Leaving to the interstate commerce com- 
mission the carrying out of details in the 
exercise of its discretion is not a delega- 
tion of legislative authority; Interstate 
Commerce Commission v. Transit Co., 224 
U. S. 194, 32 Sup. Ct. 436, 56 L. Ed. 729. 
The commission may require common car- 
riers to adopt a uniform system of account- 
ing and bookkeeping and to make annual 
reports embracing not only their joint rail 
and water business, but the other business 
of the carriers as well, such as their port 
to port business, both intrastate and inter- 
state, and the business of operating amuse- 
ment parks; Interstate Commerce Commis- 
sion v. Transit Co., 224 U. S. 194, 32 Sup. 
Ct. 436, 56 L. Ed. 729. 

It is said that the power vested in boards 
of health to forbid by general regulations 
the exercise within their respective towns 
of any trade which is a nuisance is in its 
nature quasi-judicial. Its exercise requires 
the ofiicers charged with the duty to use 
their discretion and judgment in adjudi- 
cating on the subject-matter. This is the 
decisive test that the authority vested in 
tliem is judicial and not ministerial merely; 
Belcher v. Farrar, 8 Allen (Mass.) 325. In 
Nelson v. State Board of Health, 186 Mass. 
330, 71 N. E. 693, it is said there are two 
classes of regulations—the general and the 
special. The general regulations are said 
to be quasi-legislative, while those regard- 
ing a particular case are termed quasi-ju- 
dicial. Where commissioners determined 
that sawdust from a particular mill might 
not be discharged into a stream because of 
injury to fish therein, the court held the 
coinmissioners’ order to be a legislative one 
and so valid without notice or hearing; Com. 
v. Sisson, 189 Mass. 247, 75 N. E. 619, 1 L. 
R. A. (N. S.) 752, 109 Am. St. Rep. 630. 
Since the decision in this case, a Massachu- 
setts Act requires commissiouers before mak- 
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Ing an order forbidding the discharge of 
sawdust into a stream, to give notice there- 
of and a hearing thereon and giving to per- 
sons aggrieved thereby a right of appeal to 
tlie superior court sitting in equity. See 20 
Ilarv. L. R. 110, where the query is made: 
Have the commissioners become judlcial 
since the passage of the Aet? 

Tower may be confcrred upon a state of- 
flcer, as such, to execute a duty imposed un- 
der an act of congross; Dallemagne v. Moi- 
san, 197 U. S. 1G9, 25 Sup. Ct 422, 49 L. Ed. 
709. 

Tho legislature may delegate to a com- 
mission the power to dotermine the bound- 
aries of the sections of a city in whieh build- 
ings of different heights as determined by 
tho legislature shall bo erected; IVeleh v. 
Swasev, 19P> Mass. 304, 79 N. E. 745, 11S Am. 
St. Rop. 523, 23 L. R. A. (N. S.) 1100; it 
may confer upon examining boards appolnt- 
ed by the mayors in eertain eities in the 
state, tho power to examine plumbers as to 
their fitness; Toople v. Warden of City Rris- 
on, 144 N. Y. 529, 39 N. E. GS0, 27 L. R. A. 
71S; but it eannot delegate to a board au- 
thority to require a knowlodge of embalm- 
ing as a condition to receiving an under- 
taker's lieense; Wyeth v. Roard of Health, 
200 Mass. 474, SG N. E. 925, 128 Am. St. Rep. 
429, 23 L. R. A. (N. S.) 147. See Municipal 

CORPORATION. 

It may empower the eourts on the appii- 
cation of local authorities and, after notiee 
to railway eompanies, to order that gates be 
ereeted at the intersection of a railroad and 
a street; People v. R. Co., 134 N. Y. 50G, 31 
N. E. S73. 

Sir F. Pollock (First Book of Jurisp. 244) 
points ont the difference in constitutional 
law between delegated and devolved, apply- 
ing the latter term, for instance, to tlie pow- 
ers given by parliament to the legislatures 
of British eolonies which are plenary within 
the appointed limits, such a legislature not 
being “a mere delegate or agent of the im- 
perial parliament.” 

As to tho delegation of power by dlreetors 
of a corporation to an exeentive eommittee, 
or of a bank to its executive oflicers. see 
Directors ; National Bank; Officer; 
Casiiier. 

As to the delegation of legislative power in 
the government of the Phillipine Islands, see 

PlIILLIPINES. 

As to questions relating to the submission 
of legislation to a popuiar vote, see Lfois- 
lative Power, and soe also Initiative, Ref- 

ERENDUM, AND RECALL. 

DÊLESTAGE. In French Marine Law. 

A discbarging of ballast from a vessel. 

DELIBERATE. To examine, to consult, 
ln order to form an opinion. Tbus, a jury 
dellberate as to their verdict. 

D ELIBERATI0N. The act of the under- 
standing by whieh a party examiues wheth- 


er a thing proposed ought to be done or 
not to be done, or whether it ought to be 
done in one manner or another. 

The deliberatlon relates to the end pro- 
posed, to the means of accompllshlng that 
end, or to both. It is a presumption of law 
that all aets are done with due delibcra- 
tion,—that the party inteiuled to do wlmt he 
has done. But he may show the contrary. 
In contracts, for example, he may show that 
he has been takeu by sufprise; and wheu 
a crimiual act is charged, he niay prove 
tliat it was an accident and not with delil»- 
eration,—that, in fact, there was no inten- 
tion or will. See 18 Am. Dee. 778, n. 

By the use of this word in describing the 
crime of murder in the first degree, tlie idea 
is conveyed tliat the perpetrator weighs the 
motives for tlie aet, and its conseqnences. 
tho nature of tlie erime. or oth(*r tliirigs con- 
nected with his intentions, with a view to 
a decision thereon, that he earefully con- 
siders all these, nnd the act is not suddenly 
committed; State v. Boyle, 2S Ia. 524. See 
State v. Wieners, GG Mo. 13 ; Nye v. Peo- 
ple, 35 Mieh. 1G; Intent; Murder; Malice; 
Cooli ng Ti m e ; Wnx. 

In Legislation. Couasel or consultation 
touehing some business in an asseinbly hav- 
iug the power to act in relation to it. 

DELICT. In Civil Law. The act by which 
one person, by fraud or malignity, caus »s 
some damage or tort to some other. 

In lts most enlarged setise, this term lncludes all 
klnds of crimes and mlsdemeanors. and even the 
lnjury whlch has been caused by another, elther 
voluntarlly or accldentally, without evll Intentlon. 
But more commonly by delicts are understood those 
small offences which are punished by a smail üne or 
a short ImprlsonmenL 

Privatc (lclicts are those which are direet- 
ly injurious to a private iudividuul. 

Public dclicts are those which affeet tlie 
whole community in their hurtful conse- 
quenees. 

Quasi dclicts are the acts of a person, who. 
without malignity, but by an inexcusable 
imprudenee, cuuses an injury to anotiier. 
Potliier, Obl. n. 11G; Erskiue, Pr. 4. 4. 1. 

DELICTUM (Lat.). A crime or offèuce; 
a tort or wrong, as in actions cx dilicto . 1 

Cbit. Pl. A cballonge of a juror proptcr 
dclictinn is for some crime or misdemeanor 
that affects his credit aud renders him lufa- 
mous. 3 Bla. Com. 3G3; 2 Kent 241. Some 
offence commUted or wrong done. 1 Kent 
552; Cowp. 199, 200. A state of culpability. 
Occurring often, in the phrase “in pari dc - 
licto mclior cst conditio dcfciidcntis.” So, 
where both parties to a brokeu contract 
have boen guilty of unlawful acts, tlie law 
will not iuterfere, hut will leave them in 
pai'i dclicto. 2 Grecnl. Ev. § 111. 

DELIMIT. To mark or lay out the limits 
or bouiHliiry line of a territory or country. 

DELINQUENT. One who has been guilty 
of some criine, offeuce, or failure of duty. 
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DELIRIUM FEBRILE. In Medical Juris- 
prudencc. A form of mental aberration inci- 
dent to febrile disease, and sometimes to 
tbe last stages of cbronic diseases. 

The aberration is mostly of a subjective character, 
maintained by the inward activlty of the mind rath- 
er than by outward impressions. “Regardless of 
persons or things around him, and scarcely capable 
of recognizing them when aroused by his attend- 
ants, the patient retlres within hlmself, to dwell up- 
on the scenes and events of the past, which pass be- 
fore him.in wild and disorderly array, while the 
tongue feebly records the varying impressions, in 
the form of disjointed, incoherent discourse, or of 
senseless rhapsody.” Ray, Med. Jur. 346. It comes 
on gradually, being first manifested by talking while 
asleep, and by a momentary forgetfulness of persons 
and thiugs on waking. Fully aroused, however, the 
miud becomes clear and tranquil, and so continues 
until the return of sleep, when the same incidents 
recur. Gradually the mental disorder becomes more 
intense, and the intervals betwcen its returns of 
shorter duration, until thej r disappear altogether. 
Occasionally the past is revived with wonderful viv- 
idness, and acquirements are displayed which the 
patient, before his illness, had entirely forgotten. 
Instances are related of persons speaking in a lan- 
guage which, though acquired in youth, had long 
since passed from their memory. See the definition 
of delirium by Bland, Ch., in Owing’s case, 1 Bland, 
(Md.) Ch. 3S6, 17 Am. Dec. 311. 

The only acts which are liable to be affected by 
delirium are wills, which are often made in the last 
illness during the periods when the mind is appar- 
ently clear. Under such circumstances it may be 
questioned whether the apparent clearness was or 
was not real; and it is a question not always easily 
answered. In the early stages of delirium the mind 
may be quite clear no doubt, in the intervals, while 
it is no less certain that there comes a period at 
last when no really lucid interval occurs and the 
mind is reliable at no time. The person may be 
quiet, and even answer questions witb some degree 
of pertinence, while a close examination would show 
the mind to be in a dreamy condition and unable 
to appreciate any nice relations. In all these cases 
the question to be met is, whether the delirium 
which confessedly existed before the act left upon 
the mind no trace of its influence ; whether the tes- 
tator, calm, quiet, clear, and coherent as he seemed, 
was not quite unconscious of the nature of the act 
he was performing. The state of things implied in 
these questions is not fanciful. In every case it 
may possibly exist, and the questions must be met. 

After obtaining all the light which can be thrown 
on the mental condition of the testator by nurses, 
servants, and physicians, then the character of the 
act itself and the circumstances which accompauy 
it require a careful investigation. If it should ap- 
pear that the mind was apparently clear, and that 
the act was a rational act rationally done, consist- 
ent one part with another, and in accordance with 
wishes or instructions previously expressed, and 
without any appearance of foreign influence, then it 
would be established. A different state of things 
would to that extent raise suspicion and throw dis- 
credit on the act. Yet at the very best it will occa- 
sionally happen, so dubious sometimes are the indi- 
cations that the decision will be largely conjectural. 
1 Hagg Eccl. 146 , 256, 502, 57? ; 2 id. 142; 3 id. 790 ; 
1 Lee Eccl. 130 ; 2 id. 229. See Insanity. 

DELIRIUM TREMENS (called, also, man - 
iararpotu). In Medical J urisprudence. A 
form of mental disorder, usually accompa- 
nied by tremor, incident to habits of intem- 
perate drinking, wbich geuerally appears as 
a sequel to a period of unusual excess or 
after a few days’ abstinence from stimulat- 
ing drink. It may also be caused in in- 
temperate subjects by an accident, fright, 


or acute inflammatory disease, such as pneu 
monia. 

The nature of the connection between this disease 
and abstinence is not yet clearly understood. Where 
the former succeeds a broken limb, or any other 
severe accident that confines the patient to his bed 
and obliges him to abstain, it would seem as if its 
development were favored by the constitutional dis- 
turbance then existing. In other cases, where the 
abstinence is apparently voluntary, there is some 
reason to suppose that it is really the incubation of 
the diseasc, and not its cause. 

Its approach is generally indicated by a slight 
tremor and faltering of the hands and lower extrem- 
ities, a tremulousness of the voice, a certain rest- 
lessness and sense of anxiety which the patient 
knows not how to describe or account for, disturbed 
sleep, and impaired appetite. These symptoms hav- 
ing continued two or three days, at tfie end of 
which time they have usually increased in severity, 
the patient ceases to sleep altogether, and soon be- 
comes delirious at intervals. After a while the de- 
lirium becomes constant, as well as the utter ab- 
sence of sleep. There is usually an elevation of tem- 
perature of two or three degrees. This state of 
watchfulness and delirium continues three or four 
days, when, if the patient recover, it is succeeded by 
sleep, which at first appears in uneasy and irregu- 
lar naps, and lastly in long, sound, and refreshing 
slumbers. If sleep does not supervene about this 
time, the disease may prove fatal. 

The mental aberration of delirium tremens is 
marked by some peculiar characters. Almost in- 
variably the patient manifests feelings of fear and 
suspicion, and labors under continual apprehensions 
of being made the victim of sinister designs and 
practices. He imagines that people have conspired 
to rob and murder him, and insists that he can hear 
them in an adjoining room arranging their plans 
and preparing to rush upon him, or that he is forci- 
bly detained and prevented from going to hls own 
home. One of the most common hallucinations in 
this dlsease is that of constantly seeing devils, 
snakes, or vermin around him and on hlm. Under 
the influence of the terrors inspired by these no- 
tions, the wretched patient often endeavors to cut 
his throat, or jump out of the window, or murder his 
wife, or some one else whom his disordered imag- 
ination identifies with his enemies. 

Delirium tremens must not be confounded with 
other forms of mental derangement whlch occur in 
connection> with intemperate habits. Hard drinking 
may produce a paroxysm of maniacal excitement, 
or a host of hallucinations and deluslons, which dis- 
appear after a few days' abstinence from drink and 
are succeeded by the ordinary mental condition. In 
U. S. v. McGlue, 1 Curt. cc. 1, Fed. Cas. No. 15,679, 
for instance, the prisoner was defendant on the plea 
that the homicide for which he was indicted was 
committed in a fit of delirium tremens. There was 
no doubt that he was laboring under some form of 
insanity ; but the fact, which appeared in evidence, 
that his reason returned before the recurrence of 
sound sleep, rendered it very doubtful whether the 
trouble was delirium tremens, although in every 
other respect it looked like that disease. 

By repeated decisions the law has been settled in 
this country that delirium tremens annuls responsi- 
bility for any act that may be committed under its 
influence: provided, of course, that the mental con- 
dition can stand the tests applied in other forms of 
insanity. The law does not look to the remote 
causes of the mental affection ; and the rule on this 
point is, that if the act is not committed under the 
immediate influence of intoxicating drinks, the plea 
of insanity ls not invalidated by the fact that It is 
the result of drinking at some previous time. Such 
drinking may be morally wrong ; but the same may 
be said of other vicious indulgences which give rise 
to much of the insanlty which exists in the world ; 
Whart. Cr. L. §48; Beasley v. State, 50 Ala. 149, 
20 Am. Rep. 292; Cluck v. State, 40 Ind. 263 ; Rob- 
erts v. People, 19 Mich. 401; Carter v. State, 12 
Tex. 500, 62 Am. Dec. 539 ; Fisher v. State, 64 Ind. 
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435; U. S. t. McGlue, X Curt. cc. 1, Fed. Cas. No. 
15,679 ; U. S. v. Drew, 5 Mas. 28, Fed. Cas. No. 11,993 ; 
State v. Wilson, Ray, Med. Jur. 520 ; State v. Har- 
rigan, 9 Houst. (Del.) 3C9, 31 Atl. 1052; Ayres v. 
State (Tex.) 26 S. W. 396. In Engiand, the existence 
of deilrium tremens has been admitted as an ex- 
cuse for crime for the same reasons ; Reg v. Wat- 
son and Reg v. Simpson, 2 Tayl. Med. Jur. 599 ; 14 
Cox, Cr. Cas. 5C5. In the case of Birdsaii, 1 Beck, 
Med. Jur. 808, it was hcid that delirium tremens was 
not a vaiid defence, because the prisoner knew, by 
repeated experience, that induigcnce in drinking 
would probabiy bring on an attack of thc disease ; 
see aiso in Roberts ▼. People, 19 Mlch. 401. See 
Drunkenness. 

D ELl VERANCE. In Practice. A term 
used by thc clerk ln court to every prisoner 
who is arraigned and pleads not guilty , to 
whom he wislies a good (lcliverance , In 
modern practice this is seldom used. 

DELIVERY. The transfer of a dced from 
the grantor to the grautee, or some person 
acting in his hehalf, in such a manner as to 
deprive the grantor of his right to recull 
it at his option. 

An absolute delivery is one which is com- 
pletc upon the actual transfer of the instru- 
ment from the possossion of the grantor. 

A conditional delivery is one which pass- 
es the deed from the possession of the gran- 
tor, but is not to be completed by possession 
in the grantee, or a third person as his 
agcnt, until the happening of a specified 
event A delivery in this manner is au es- 
crow (q. v.). 

No particular form is rcquired to elTect 
a delivery. It may be by aets merely, by 
words merely, or by botli combined; but in 
all cases an intention that it shall be a deliv- 
ery must exist; Com. Dig. Fait (A); 6 Sim. 
31; Lindsay v. Lindsay, 11 Vt. 621; Arrisou 
v. Harmstead, 2 Pa. 191; Verplank v. Sterry, 
12 Johns. (N. Y.) 53G, 7 Am. Dec. 34S; Mills 
v. Gore, 20 Pick. (Mass.) 2S; llughes v. Eas- 
teu, 4 J. J. Marsh. (Ky.) 572, 20 Ain. Dec. 
230; Hayes v. Boylan, 141 111. 400, 30 N. E. 
1041, 33 Ara. St. Rep. 32G; Nazro v. Ware, 
3S Minn. 443, 3S N. W. 359; Stefiian v. P*ank, 
G9 Tex. 513, G S. W. G23; Flint v. Phipps, 
1G Or. 437, 19 Pac. 543. The unconditional 
delivery of a deed to a third person for the 
use of a lunatic grantce, not uiuler guardian- 
ship, followed by circumstances imlicating 
acceptance by the grantee, is valid ; Camp- 
bell v. Kuhn, 45 Mich. 513, S N. W. 523, 40 
Am. Rep. 479. “Anything which signifies the 
intention of the grantor to part witli his con- 
trol or dominion ovcr the paper. so that it 
may become a muniment of title in the gran- 
tec, operates as a legal delivery. With re- 
spect to the measure of proof required, a 
difference is recognized in tlie eases depcnd- 
ing upon the charaeter of the deed, whcther 
it. be voluntary or made to give effoet to a 
sale. In tlie former case the intention to 
part with the control of the deed is not prc- 
sumed and a delivery must be proved strict- 
ly. But if the convoyance be for 

a valuable cousideration and absolute on its 


face, the intention to consummate the con- 
veyance by tbe delivery of the deed as a 
muniment of title is inf<*rred from the gran- 
tor’s parting with tbe possos'sion of it, 
whetber it be to the grantee directly or to 
some third person—if he part with it with- 
out any condition or rescrvatlon.” Bates, 
Ch., iu Jamisou v. Craven. 4 Del. Ch. 326. 
ln tlie absence of direct evidenoe. the dellv- 
cry of a decd will be presumed froin the 
concurrent acts of thc parties recognizing 
a transfer of title; Gould v. Day, 94 U. S. 
405, 24 L. Ed. 232; Turner v. Warren, 100 
Pa. 33G, 23 Atl. 781; Wiiliains v. Williams, 
14S III. 42G, 3G N. E. 104. So long as a deed 
is witliin the control and snbject to the 
doiuinion of tlie grnntor, there is no deliv- 
ery, without which there cun be no deed; 
Byars v. Spencer, 101 111. 429, 40 Am. uep. 
212; Lang v. Smitli, 37 W. Ya. 725, 17 S. 
E. 213. The possessiou of a decd bv the 
grantee therein, is prima faric evidence of 
its delivery; Campbell v. Carruth, 32 Fla. 
2G4, 13 South. 432; McClellan v. Zwingll, 70 
Ilun G00, 24 N. Y. Supp. 371; Lewis v. Wat- 
son, 9S Ala. 479, 13 South. 570, 22 L. R. A. 
297, 39 Am. St. Rep. S2. The deed of a eor- 
poration was said to be delivercd by atlixing 
tlie corporate seal; Co. Litt. 22, n., 36, n.; 
Cro. Eliz. 1G7; 2 Kolle, Abr. Fait (I); L. R. 
2 11. L. 290. 

It may be made by an ageut as well as by 
tbe grantor liimself; llatch v. Ilatch, 9 Mass. 
30.7, 6 Am. Dec. G7; Belden v. Carter, 4 Day 
(Conn.) 60, 4 Am. Dcc. 185; 5 B. & C. G71; 
or to an agent previously appointed; West- 
ern R. Corp. v. Babcock, G Metc. (Mass.) 35G; 
or subscqueutly recognized; Turner v. Wliid- 
dcn, 22 Me. 121; Sliirley’s Lessee v. Ayres, 
14 Ohio, 307, 45 Am. Doc. 5-lG; but a sub- 
sequent assent on the part of the grantee 
will not he presnniod: llulick v. Scovil, 4 
Gilman (111.) 177; Canning v. rinkham, 1 
N. II. 353; Church v. Gilman, 15 WentL (N. 
Y.) G5G, 30 Am. Dec. S2. Where a father In 
purcliasing land has the deed exeruted In 
the name of his minor son, tlie delivery of 
the deed to the father is sullieieiit didivery 
to the son; Ilall v. Ilall, 107 Mo. 101, 17 
S. W. Sll. 

The delivery of a deed to a third person 
for the grantee’s benolit, followed by an as- 
sertion of title by tlie grantce. is a good 
delivery; Ilacnni v. Bleiscli, 140 111. 202, 34 
N. E. 153; as is also sucli a delivery where 
tlie tbird pcrson is to be custodian, but 
where the deed is not to go into force until 
after the grantor’s death ; Cuinpbell v. Mor- 
gan, GS Ilun 490, 22 N. Y. Supp. 1001. 

The cases holding tliat a decd delivered 
to a third porson to take elTect on the death 
of the grantor is valid are collected by Mr. 
Jones in liis work on Real Property, vol. 2, 
§ 1234; see also Wittenbrock v. Cass, 110 
Cal. 1, 42 Pac. 300; Gish v. Brown, 171 Pa. 
479, 33 Atl. G0; Baker v. Baker, 159 111. 
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394, 42 N. E. 867; Benzler v. Rleckhoff, 97 < 
Ia. 75, 66 N. W. 147; Haeg v. Haeg, 53 ! 
Minn. 33, 55 N. W. 1114; Hutton v. Crarner, i 
10 Ariz. 110, 85 Pac. 483, 103 Pac. 497 ; and 
there are authorities which uphold such 
transfers even though the grantor reserves 
a right to recall the deed at any time be- 
fore his death, provided he does not do so; 
Belden v. Carter, 4 Day (Conn.) 66, 4 Am. 
Dec. 185; but it is held that these cases 
are indefensible on principle, and that such 
a transaction is testamentary; Aruegaard v. 
Arnegaard, 7 N. D. 475, 75 N. W. 797, 41 
L. R. A. 25S; Phelps v. Pratt, 225 111. S5, 80 
N. E. 69, 9 L. R. A. (N. S.) 945. Actual 
delivery passes title, and such title is there- 
after as much beyond the control of the 
grantor as though he had never owned the 
land ; id.; Arnegaard v. Arnegaardi 7 N. D. 
475, 75 N. W. 797, 41 L. R. A. 25S, citing 
Connard v. Colgan, 55 Ia. 53S, 8 N. W. 351; 
Seibel v. Rapp, 85 Va. 28, 6 S. E. 47S; 
Douglas v. V T est, 140 111. 455, 31 N. E. 403. 
For this reason it has been held that the 
declarations of the grantor subsequent to 
an alleged delivery are not competent to im- 
peach it. If he has in fact transferred the 
title, he cannot, by his unsworn declarations 
made in his own interest, in effect lay the 
foundation for securing a restoration of the 
title without the act or even consent of the 
grantee; Bury v. Young, 98 Cal. 446, 33 Pac. 
338, 35 Am. St. Rep. 1S6; Blight v. Schenck, 
10 Pa. 285, 51 Am. Dec. 478. 

When the maker of a deed parts with the 
possession of it to anybody, there is a pre- 
sumption that it was delivered; and it is for 
the maker to show that it was delivered in 
escrow; Robbins v. Rascoe, 120 N. C. 79, 26 
S. E. 807, 38 L. R. A. 238, 5S Am. St. Rep. 
774. As to delivery to a third person to 
take effect on the grantor’s death, some of 
the cases proceed on the theory that the fee 
does not pass to the grantee until the deliv- 
ery of the deed to him, and that then his 
title relates back to the original delivery. 
But the better rule is said to be that the 
deed is immediately operative as against the 
grantor, and that the condition that delivery 
to the grantee shall not be made until after 
the grantor’s death is equivalent to the res- 
ervation of a Ufe estate in his favor in the 
land itself; Arnegaard v. Arnegaard, 7 N. 
D. 475, 75 N. W. 797, 41 L. R. A. 258. In 
Taft v. Taft, 59 Mich. 185, 26 N.- W. 426, 60 
Am. Rep. 291, it is said a deed of convey- 
ance in present terms is inconsistent with 
the retention of a life estate, and from the 
time when the deed is delivered as a con- 
veyance the whole title goes with it and be- 
comes irrevocable. 

To complete a delivery, acceptance must 
take place, which may be presumed from 
the grantee’s possession ; Clarke v. Ray, 1 
Har. & J. (Md.) 319; Ward v. Lewis, 4 Pick. 
(Mass.) 518; Canning v. Pinkham, 1 N. II. 
353; Southern Life Ins. & Trust Co. v. Cole, 


4 Fla. 359; Pitts v. Sheriff, 108 Mo. 110, 18 
S. W. 1071; from the relationship of a per- 
son holding the deed to the grantee; Bryan 
v. Wash, 2 Gilman (111.) 557; Souverbye v. 
Arden, 1 Johns. Ch. (N. Y.) 240; Methodist 
Episcopal Church v. Jaques, 1 Johns. Ch. 
(N. Y.) 456; and from other circumstances; 
Merrills v. Swift, 18 Conn. 257, 46 Am. Dec. 
315; McKinney v. Rhoads, 5 Watts (Pa.) 343. 
The execution and recording of a deed, and 
delivery of it to the register for that pur- 
pose, do not vest the title in the grantee; 
he must first ratify these acts; Younge v. 
Guilbeau, 3 Wall. (U. S.) 636, 18 L. Ed. 262; 
Maynard v. Maynard, 10 Mass. 456, 6 Am. 
Dec. 146; Hutton v. Smith, 88 Ia. 238, 55 
N. W. 326; but see Glaze v. Ins. Co., 87 
Mich. 349, 49 N. W. 595; but they are prima 
facie evidence of delivery; Kille v. Ege, 79 
Pa. 15; Davis v. Garrett, 91 Tenn. 147, 18 
S. W. 113; Fenton v. Miller, 94 Mich. 204, 
53 N. W. 957; Knox T. Clark, 15 Colo. App. 
356, 62 Pac. 334. 

Ratification of tlie Recording of an TJn- 
delivered Deed. An undelivered deed wrong- 
fully recorded passes no title; Calhoun Coun- 
ty v. Emigrant Co., 93 U. S. 124, 23 L. Ed. 
826; Gulf Coal & Coke Co. v. Coal & Coke 
Co., 145 Ala. 228, 40 South. 397; Everts v. 
Agnes, 6 Wis. 453; Smith v. Bank, 32 Vt. 
341, 76 Am. Dec. 179; but a deed secured by 
the grantee and placed on record without 
delivery may be ratified by the grantor by 
treating the property as belonging to the 
grantee, and iuducing him to assert title 
under the belief that he has the title; 
Phelps v. Pratt, 225 111. 85, 80 N. E. 69, 9 
L. R. A. (N. S.) 945; such a delivery was 
held to have been ratified by the grantor 
where he had notice of the recording and 
remained quiet for several years; McNulty 
v. McNulty, 47 Kan. 208, 27 Pac. 819; Pitt- 
man v. Sofley, 64 111. 155; and where he re- 
ceived and retained the purchase money or a 
portion thereof; Harkness v. Cleaves, 113 
la. 140, 84 N. W. 1033; and where the gran- 
tor assents to the grantee’s raising money 
to be secured by a mortgage upon the prop- 
erty; Lyman v. Smith, 4 Lack. Leg. News 
(Pa.) 207; to the same effect, Mays v. Shieids, 
117 Ga. 814, 45 S. E. 68, where it is said 
the grantor cannot recognize the grantee’s 
possession as valid for some purposes, and 
, disclaim it for others; and to the same ef- 
1 fect, Dixon v. Bank, 102 Ga. 461, 31 S. E. 
96, 66 Am. St. Rep. 193. 

Negligence by the grantor of an undeliver- 
i ed deed in keeping it in a place to which 

■ the grantee had access Will not estop him 

■ from denying its validity as against a pur- 
chaser in good faith from the grantee, where 
the latter surreptitiously abstracted the deed 
and recorded it; Garner v. Risinger, 35 Tex. 
Civ. App. 378, 81 S. W. 343; Tisher v. Beck * 
with, 30 Wis. 55, 11 Am. Rep. 546. It has 

, been held that nothing short of an explicit 
, ratification by the grantor of the delivery, or 
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such acquiescence after full knowledge of 
the facts as would raise a presumptlon of 
an express ratiflcation, could give the deed 
vitality; Iladlock v. Iladlock, 22 111. 3SS. 
And it has been held that failure of succes- 
sors in title to one whose undelivered deed 
to real estate has been recorded by the gran- 
tee to bring suit to remove it from the ree- 
ord will uot estop them from denying the 
title of a stranger who purchases the prop- 
erty in reliance upon the record; Gulf Coal 
& Coke Co. v. Coal & Coke Co., 145 Ala. 22S, 
40 South. 397. 

See 14 Harv. L. Rev. 456; Assent. 

There can ordinarily be but oue valid de- 
livery; Verplauk v. Sterry, 12 Johns. (N. Y.) 
536, 7 Am. Dec. 34S; wliicli can take place 
only after complete execution; McKee v. 
Hicks, 13 N. C. 379; Moelle v. Sherwood, 
148 U. S. 21, 13 Sup. Ct. 426, 37 L. Ed. 350. 
But there must be one; Stiles v. Brown, 16 
Vt. 563; 2 Washb. R. P. 5S1; and from that 
one the deed takes effect; Geiss v. Oden- 
heimer, 4 Yeates (Pa.) 27S, 2 Am. Dec. 407; 
Cutts v. Mfg. Co., 18 Me. 190. Elsey v. 
Metcalf, 1 Denio (N. Y.) 323. Where the 
date of aeknowledgment of a mortgage dif- 
fered from its date, delivery will be of the 
former date, in the absence of any evideuce; 
Guaranty Trust Co. of New York v. R. Co., 
107 Fed. 311, 46 C. C. A. 305. 

See Escrow ; Record ; Deed. 

In Contracts. The transfer of the posses- 
sion of a thing from one person to another. 

Originally, delivery was a clear and un- 
equivocal act of giving possession, accom- 
plished by placing the subject to be trans- 
ferred in the hands of the transferree or his 
agent, or in their respective warehouses, ves- 
sels, carts, and the like; but in modern times 
it is frequently symbolical, as by delivery 
of the key to a room containing goods; 
Wilkes v. Ferris, 5 Johns. (N. Y.) 335, 4 Am. 
Dec. 364; Leedom v. Philips, 1 Yeates (Pa.) 
529; 2 Ves. Sen. 445; see, also, 7 East 55S; 
3 B. & P. 233; Debinson v. Emmons, 158 
Mass. 592, 33 N. E. 706; by markiug timber 
on a wharf, or goods in a warehouse, or by 
separating and weighing or measuring them; 
Barney v. Brown, 2 Vt. 374, 19 Am. Dec. 
720; Hurff v. Ilires, 40 N. J. L. 5S1, 29 Am. 
Rep. 282; Farmers’ Phosphate Co. v. Gill, 69 
Md. 537, 16 Atl. 214, 1 L. R. A. 767, 9 Am. 
St. Rep. 443; or otherwise constructive, as 
by the delivery of a part for the whole; 
Chamberlain v. Farr, 23 Vt. 265; Leggett v. 
Rogers, 9 Barb. (N. Y.) 416; Packard v. 
Dunsmore, 11 Cush. (Mass.) 2S2; Vining v. 
Gilbreth, 39 Me. 496; 3 B. & P. 69. And see, 
as to what eonstitntes a delivery; Presidont, 
etc., of Portland Bank v. Stacey, 4 Mass. 661, 
3 Am. Dec. 253; Burrows v. Whitaker, 71 
N. Y. 291, 27 Am. Rep. 42; Gravett v. Mugge, 
89 111. 21S; Thomas’ Adm’r v. Lewis, 89 Ya. 
1, 15 S. E. 3S9, 1S L. R. A. 170, 37 Am. St. 
Rep. S4S; Deming v. Cotton-Press Co., 90 
Tenn. 306, 17 S. W. 89, 13 L. R. A. 51S; 


Brewster v. Reel, 74 Ia. 506, 3S N. W. 3S1; 
[1S92] 1 Q. B. 5S2. 

Where goods are ordered by a foreigu 
merclnmt, the title passes, on a delivery to 
a carrier for shipment, subject only to the 
right of stoppage in transitu; Philadelphia 
& R. R. Co. v. Wireman, sS Pa. 264; Smitli 
v. Edwards, 156 Mass. 221, 30 N. E. 1017; 
Seaman v. Adler, 37 Fed. 26S; Rechtin v. 
McGary, 117 lnd. 132, 19 N. E. 731; First 
Nat. Bank v. McAndrews, 7 Mont 150, 11 
Pae. 763 ; Meyer Bros. Drug Co. v. McMahon, 
50 Mo. App. 1S; Foley v. Felrath, 9S Ala. 
176, 13 South. 485, 39 Am. St. Rep. 39. 
Prima facic proof of delivery is made out by 
proof of delivery to a carrier; Brod v. Der- 
ing, 139 111. App. 107; but such is not a de- 
livery to the vendoe where he dies before 
they reach their destination; Smith v. Iiren- 
nan, 62 Mich. 349, 28 N. W. S92, 4 Ara. St. 
Rep. S67. Where the vendor takes the bill 
of lading deliverable to the order of him- 
self, or of his agent, it prevents the proper- 
ty from passing to the intended vendee until 
delivery; Berger v. State, 50 Ark. 20, 6 S. 
W. 15; Blackb. Sales 130. 

Delivery is not necessarv at common law 
to complete a sale of personal property as 
between the vendor and veudee; Benj. Sales 
§ 315; as a sale passes title as soou as the 
bargain is struck without any delivery or 
payment; Briggs v. U. S., 143 U. S. 340, 12 
Sup. Ct. 391, 36 L. Ed. 1S0; but as against 
third parties possession retaiued by the veu- 
dor raises a presumption of fraud conclusive 
according to some authorities; Hamilton v. 
Ilussell, 1 Cra. (U. S.) 309, 2 L. Ed. 11S; 
Alexander v. Deneale, 2 Munf. (Ya.) 341 ; 
Iludnal v. Wilder, 4 McCord (S. C.) 294, 17 
Am. Dec. 744; Ragan v. Kennedy, 1 Ov. 
(Tenn.) 91; Jarvis v. Davis, 14 B. Monr. 
(lvy.) 533, 61 Am. Dec. 166; Bowman v. Iler- 
ring, 4 Ilarr. (Del.) 45S; Thornton v. Daven- 
port, 1 Scain. (111.) 296, 29 Am. Dee. 35S; 
Chumar v. Wood, 6 N. J. L. 155 ; Patten v. 
Smitli, 5 Conn. 196; Wilsou v. Hooper, 12 
Vt. 653, 36 Am. Dec. 366; Gibson v. Love, 
4 Fla. 219; Sturtevaut v. Ballard, 9 Johns. 
(N. Y.) 337, 6 Am. Dee. 2S1; 1 Campb. 332; 
Gould v. llunlley, 73 Cal. 399, 15 Pac. 24; 
Freedman v. Mfg. Co., 122 Pa. 25, 15 Atl. 
690; others holding it merely strong evi- 
denee of fraud to be left to the jury; 3 B. 
& C. 36S ; Land v. Jeffries, 5 Rand. (Va.) 
211; Terry v. Beleher, 1 I>ail. (S. C.) 56S; 
Callen v. Thompson, 3 Yerg. (Tenh.) 475, 24 
Am. Dee. 587; llundley v. Webb. 3 J. J. 
Marsh. (Ky.) 643, 20 Am. Dec. 1S9; Thomp- 
son v. Blanchard, 4 N. Y. 303; Griswold v. 
Sheldon, id. 5S1; Mardeu v. Babcock, 2 
Metc. (Mass.) 99; Cutter v. Copeland. 18 
Me. 127; Erwiu v. Bank, 5 La. Ann. 1; Ery- 
ant v. Kelton, 1 Tex. 415; but delivery is 
neeessary, in general, where the propcrty In 
goods is to be transferred in pursuance of 
a previous contract; 1 Taunt. 31S; Bean v. 
Simpson, 16 Me. 49; and also in case of 
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a donatio causa mortis; AVells v. Tucker, 3 
Binn. (Pa.) 370; 2 Ves. Ck. 120; 9 id. 1; 
Daniel v. Smith, 64 Cal. 346, 30 Pac. 575; 
Debinson v. Emmons, 158 Mass. 592, 33 N. 
E. 706; Kirk v. McCusker, 3 Misc. 277, 22 
N. Y. Supp. 780. To give validity to a gift, 
there must be stick a delivery of tke subjcct 
thereof as works an immediate ckange in 
tke dominion of tke property; Gartside v. 
Paklman, 45 Mo. App. 160. The rules re- 
quiring actual full delivery are subject to 
modification in the case of bulky articles; 
Girard v. Taggart, 5 S. & R. (Pa.) 19, 9 Am. 
Dec. 327; Bean v. Simpson, 16 Me. 49. See, 
also, Bailey v. Ogdens, 3 Jokns. (N. Y.) 399, 
3 Am. Dec. 509; De Ridder v. McKnigkt, 13 
Jokns. (N. Y.) 294; Dutilh v. Ritchie, 1 Dall. 
(U. S.) 171, 1 L. Ed. S6; Currier v. Currier, 
2 N. H. 75, 9 Am. Dec. 43; Smith v. Wkeeler, 
7 Or. 49, 33 Am. Rep. 698; Billingsley v. 
White, 59 Pa. 464; 2 Kent 50S; Bailment; 
Sale ; C. O. D.; Place of Delivert. 

The word delivery is used in different 
senses, which should be borne in mind in 
considering the cases. Sometimes it denotes 
transfer of the property in the chattel and 
sometimes transfer of thc possession of the 
c-hattel. When used in the latter sense it 
may refer eitker to the formation of the 
contract, or to the performance of it. Wkeu 
it refers to tke delivery of possession in 
the performance of the contract, tlie buyer 
is sometimes spoken o£ as being in posses- 
sion altkougk he has only the right of pos- 
session, while the actual custody remains 
with the vendor. 

. A condition requiring delivery may be an- 
nexed as a part of any contract of transfer; 
8avage Mfg. Co. v. Armstrong, 19 Me. 147. 

In the aksence of contract, the amount of 
transportation to be performed by tke seller 
to constitute delivery is determined by gen- 
eral usage. 

The delivery of a contract in writing is 
necessary to its validity; Ligon v. Wkarton 
(Tex.) 120 S. W. 930. 

See Escrow. 

In Medica! Jurisprudence. The act of a 
woman giving birtk to her offspring. 

Pretended delivery may present itself in three 
points of vlew. First, when the female w T ho feigns 
has never been pregnant. When thoroughly inves- 
tigated, this may always be detected. There are 
signs which must be present and cannot be feigned. 
An enlargemcnt of the orifice of the uterus, and a 
tumefaction of the organs of generation, should 
always be present, and if absent are conclusive 
against the fact. 2 Annales d’Hygiène , 227. Second, 
when the pretended pregnancy anJ delivery have 
heen preceded by one or more deliveries. In this 
case attention should be given to the following cir- 
cumstances: the mystery, if any, which has been 
affected with regard to the situation of the female; 
her age ; that of her husband ; and, particularly, 
whether aged or decrepit. Third, when the woman 
has been actually delivered, and substitutes a livlng 
for a dead child. But little evidence can be obtained 
on this subject from a physical examination. 

Concealed delivery generally takes place when the 
woman either has destroyed her offspring or It was 
born dead. In suspected cases the followiug cir- 


cumstances should be attended to: First, the proofs 
of pregnancy which arise in consequence of the ex- 
amination of the mother. When she has been preg- 
nant, and has been delivered, the usual signs of 
dclivery, mentioned below, will be present. A care- 
ful investigation as to the woman’s appearance 
before and since the dellvery will have some weight; 
though such evidence is not always to be relied up- 
on, as such appearances are not unfrequently de- 
ceptive. Second, the proofs of recent delivery. 
Third, the connection between the supposed state of 
parturition and the state of the child that is found ; 
for if the age of the child do not correspond to that 
time, it will be a strong circumstance in favor of 
the mother’s innocence. A redness of the skln and 
an attachment of the umbilical cord to-the navel in- 
dicate a recent birth. Whether the child was living 
at its birth, belongs to the subject of infanticide. 

The usual signs of delivery are very well collected 
in Beck’s excellent treatise on Medical Jurispru- 
dence, and are here extracted: 

If the female be examined within three or four 
days after the occurrence of delivery, the following 
circumstances will generally be observed: greater 
or less weakness, a slight paleness of the face, the 
eye a little sunken and surrounded by a purplish or 
dark-brown colored ring, and a whiteness of the 
skin like that of a person convalescing from disease. 
The helly is soft, the skin of the abdomen is lax, 
lies in folds, and is traversed in various directions 
by shining reddish and whitish lines, which especlal- 
ly extend from the groin and pubes to the navel. 
These lines have sometimes been termed linece oZbi-- 
cantes, and are particularly observed near the 
umbilical region, where the abdomen has experi- 
enced the greatest distension. The breasts become 
tumid and hard, and, on pressure, emit a fluid which 
at first is serous and afterwards gradually becomes 
whiter. The areolas round the nipples are dark 
colored. The external genital organs and vagina 
are dilated and tumefied throughout the whole of 
their extent, from the pressure of the foetus. The 
uterus may be felt through the abdominal parietes, 
voluminous, firm, and globular, and rising nearly as 
high as the umbilicus. Its orifice is soft and tumid, 
and dilated so as to admit two or more fingers. The 
fourchette, or anterior margin of the perinaeum, is 
sometimes torn, or it is lax, and appears to have 
suffered considerable distension. A discharge (term- 
ed the lochial) commences from the uterus, which 
is distinguished from the menses by its pale color, 
its peculiar and well-known smell, and its duration. 
The lochia are at first of a red color, and gradu- 
ally become lighter until they cease. 

These slgns may generally be relied upon as indi- 
cating recent delivery: yet it requires much ex- 
perience in order not to be deceived by appearances. 

The lochial discharge might be mistaken for men- 
struation, or leucorrhea, were it not for its peculiar 
smell; though this is not absolutely characteristic. 

Relaxation of the soft parts arises as frequently 
from menstruation as from delivery; hut in these 
cases the os uteri and vagina are not so much 
tumefied, nor is there that tenderness and swelling. 
The parts are found pale and flabby when all signs 
of contusion disappear, after delivery, and this cir- 
cumstance does not follow menstruation. 

The presence of milk, though a usual sign of 
delivery, is not always to be relied upon ; for this 
secretion may take place independent of pregnancy. 

The wrinkles and relaxations of the abdomen 
which follow delivery may be the consequence of 
dropsy, or of lankness following great obesity. This 
state of the parts is also seldom striking after the 
birth of the first child, as they shortly resume their 
natural state. Positive proof of the occurrence of 
birth is furnished only by the dlscovery of parts of 
the ovum. In most cases the demonstration by the 
microscope of shreds of the deciduae with large, 
nucleated and fatty cells Is of itself a sure proof; 
Winckle, quoted by Witthaus & Beclser. 

See, generally, 1 Beck, Med. Jur. c. 7, p. 206; 1 
Chit. Med. Jur. 411; Ryan, Med. Jur. c. 10, p. 133 ; 

1 Briand, Mêd. Lèg. lière partie, c. 5; Whart. & S .; 

, Witthaus & Becker, Med. Jur. 
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DELIVERY BOND. An obligation for the 
rcturn of goods or the payment of thcir 
valuc, taken into the possesslon of the law, 
as in seizures under revcnue laws. Douglass 
v. Douglass, 21 Wall. (U. S.) 9S, 22 L. Ed. 
479; Krippcndorf v. llyde, 110 U. S. 2S0, 
4 Sup. Ct. 27, 28 L. Ed. 145. See Foitru- 
COMING BOND. 

DELIVERY ORDER. An order by the 
owner of goods to a persou holding them ou 
his belialf, requesting hiin to deliver thein 
to a person named in the order. Such au or- 
der is not a document of title and thercfore 
does not transfer the property or divest tlie 
vendor’s lien for the purchasc money until 
the holder obtains actual dclivery, the issue 
of a dock warrant in his name, or an entry 
of his title in the whartiuger’s books. 2 H. L. 
Cas. 309; 5 Ch. D. 195. 

DELUSION. In Medical Jurisprudence. A 

perversion of the judgmeut, obviously er- 
roneous and persisteut. A symptom of men- 
tal disease, in which persons beiieve things 
to exist which exist only, or iu the degrce 
they are conceived of oniy, in their own 
imaginations, with a persuasion so iixed and 
firm that neither cvidence nor argument can 
convince them to the contrary. A fauity be- 
lief conceruing a subject capable of physicai 
demonstration, out of whieh the person 
cannot be reasoned by adcquate meaus for 
the time being. 1 Wood, American Text 
Book of Med. See Hallucination. 

The individual is, of course, insane. For 
example, should a parent unjustly persist, 
wuthout the least grouud, in attributiug to 
his daughter a coarse vice, and use her witli 
unifonn unkindness, there not beiug thc 
slightest pretence or color of reason for the 
supposition, a just infereuce of insauity or 
delusion would arise in the minds of a jury; 
because a supposition long entertained and 
persisted in, after argument to the con- 
trary, and against the natural affections of 
a parent, suggest that he must labor under 
^orne morhid mental delusion; Whart. Cr. L. 
i 37; Whart. & S. Med. Jur.; 1 Redf. Wills; 
Ray, Med. Jur. § 20; Shclf. Lun. 290; 3 Add. 
Eccl. 70, 90, 180; 1 llagg. Eccl. 27. See 
Guiteau’s Case, 10 Fed. 170; Maun, Med. 
Jur. of Insan. 58. 

Where one “labors under a partial dclu- 
sion only, and is not in other respects in- 
sane, we think he must be considered in the 
same situation as to responsibility as if tlie 
facts wlth respect to which thc deiuslon ex- 
ists were real. For example, if under the 
influence of his delusion he supposes another 
man to be in the act of attempting to take 
away his life, and he kills that man, as he 
supposes, in self-defence, he would be ex- 
empt from punishinent.” This is the rule 
as stated hy the English judges, cited in 1 
Whart. Cr. L. § 37. Sha\v, C. J., in Com. 
v. Rogers, 7 Metc. (Mass.) 500, 41 Am. Dee. 
458, says: “Mouomauia may operate as an 


excuse for a criminal act,” when “the delu- 
sion is such tiiat the person undor its In- 
fluence has a ri'ai and tirm beliof of somT? 
fact, not true in itseif, but which, if it were 
true, would excuse hls act; as where the 
belief Ls tliat the party ktlled had au lm- 
modiate dosign upon his lifo. and undor that 
belief the insane man kills in supposcd seif- 
defonce. A common Instance is w’hrre he 
fully bclieves that the act he is doing is done 
by the immediate command of Go(i, and ln* 
acts umler the delusive but sincere bolief 
tliat what he is doing is hv the cnmraand of 
a superior powcr, which suporsodcs all hu- 
man laws and tho laws of nature.” 

IVhcre a testator was Iaboring undcr a 
delusion that his brothor was oxorcising his 
muscle preparatory to killing him, that of 
itsolf would not justify a rojection of his 
will on tho ground of unsound liiind; In ro 
Fricke, G4 Ilun (339, 19 X. Y. Supp. 515. A 
person persistently believing supposod facts 
which have no real oxistence. agninst all 
evidence ancl probability. and conducting 
himself on tho assumption of thoir exist- 
once, is, so far as snch fncts are concornod. 
undcr an insane delusion; Ilalnes v. Ilayden, 
95 Micli. 332, 54 X. W. 911, 35 Am. St Rep. 
5CG. 

Sce Paranoia. 

D E M AI N . See Dem esne. 

DEMAND. A claim; a logal obligation. 

Demand is a term of art of an extcnt 
grcater in its signiücation than any other 
word except claim. Co. LitL 291; ln re 
Denny, 2 Ilill (X. Y.) 220: Scott v. Mor- 
ris, 9 S. & R. (Pa.) 124; Murphy’s Appeal, G 
W. & S. (I‘a.) 226. 

A release of all demands is, in general, a 
release of all covenauts, real or iiersonal, 
conditions, whether broken or not, annui- 
ties. recognizauces, oldigations, contracts, 
and tbe like; In re Denny, 2 Ilill (X. Y.) 220; 
but does not discharge rent before it is 
due, if it be a rent ineident to the reversion; 
for the rent was not only not due, but the 
consideration—the future enjoyment of the 
lands—for which the reut was to be given 
was not exocutcd; 1 Lev. 1*9; Bac. Abr. Uc- 
Jcasc , I. Sec 10 Co. 128; Bordman v. Os- 
born, 23 Pick. (Mass.) 295; Martin v. Mar- 
tin, 7 Md. 375, 01 Am. Dec. 3GI; Favors v. 
Johnson. 79 Ga. 555, 4 S. E. 925. 

In Practice. A requisition or request to 
do a particular tbing specified under a claim 
of right on the part of thc person requesting. 

Jn cattscs of action arisint) r.r contractu 
it ls frequeutly necessary. to enablo plaintilT 
to bring an aetion, tliat he shouhl make 
a dcmand upon tlic party bound to perform 
the contract or dischnrgc the ohllgation. 
Thus, where property is sold to be pald for 
on dclivery, a demand inust be made before 
bringing an action for non-delivery, and iirov- 
ed on trial: 5 Term 409; 3 M. & W. 254; Lit- 
tle v. Bauks, 67 Huu 505, 22 X. Y. Supp. 
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512; but not if the seller has incapacitated 
himself from delivering; 5 K. & Ald. 712; 
Wilmouth v. Patton, 2 Bibb (Ky.) 2bü; Kob- 
bins v. Luce, 4 Mass. 474; and this rule and 
exception apply to contracts for marriage; 
2 Dowl. & R. 55; 1 Chit Pr. 57, note (n), 
438, note (e). Nor is a demand necessary 
where it is to be presumed that it would 
have been unavaillng; Davenport v. Dadd, 
38 Minn. 545, 38 N. W. (>22; Bogle v. Uor- 
don, 39 Kan. 31, 17 Pac. 857. Where a 
selling price has been agreed on, the bring- 
ing of a suit therefor is a sufficient demand 
for the money claimed; Maguire v. Durant, 
1 Misc. 509, 20 N. 1\ 8upp. 017. A demand 
of rent is necessary before re-entry for non- 
payment; Parks v. Hays, 92 Tenn. 161, 22 
S. W. 3. But where rent is payable on the 
first day of the month, no demand of the 
rent on tlie day it falls due is necessary to 
entitle the landlord to maintain an action 
therefor; Clarke v. Charter, 128 Mass. 4S3. 
See Re-entry. No demand is in general 
necessarv on a promissory note before bring- 
ing an action; but after a tender demand 
must be made of the snm tendered; 1 Campb. 
1S1, 474; 1 Stark. 323. A note payable “on 
eall” may be sued on without demand; Mo- 
bile Sav. Bank v. McDonnell, 83 Ala. 595, 4 
South. 346; but a dernand and notice of 
non-payment are essential to fix the liabili- 
ty of endorsers unless waived; Presbrey 
v. Thomas, 1 App. D. C. 171. Where a 
mortgagor has resolved to default on an 
interest coupon and provides no funds to 
pay it, the holder is not required to pre- 
sent it for payment before bringing suit; 
Consliohocken Tube Co. v. Equipment Co., 
161 Pa. 391, 28 Atl. 1119. 

Cases in which a demand was held neces- 
sary before action were suits upon a part- 
nership; Codman v. Rogers, 10 Pick. 112; 
moneys received but not accounted for by 
an attorney to his client; Slieaf v. Dodge, 
161 Ind. 270, 6S N. E. 292; Banner v. D’Au- 
by, 34 Misc. 525, 69 N. Y. Supp. S91; Mad- 
den v. Watts, 59 S. C. 81, 37 S. E. 209; Tay- 
lor v. Bates, 5 Cow. (N. Y.) 376; Sneed v. 
Hanley, Hemp. 659, Fed. Cas. No. 13,136; 
moneys received by a corporation qfficer not 
accounted for; Landis v. Saxton, 105 Mo. 
4S6, 16 S. W. 912, 24 Am. St. Rep. 403; claim 
of reinstatement in a body from which one 
was illegally expelled; Meherin v. Produce 
Exchange, 117 Cai. 215, 48 Pac. 1074; money 
realized by a sheriff on execution but not 
paid over; Keithler v. Foster, 22 Ohio St. 
27; a certificate of deposit issued by a bank 
which by its terms was payable on its re- 
turn properly endorsed; Elliott v. Bank, 12S 
Ia. 275, 103 N. W. 777, 1 L. R. A. (N. S.) 
1130, 111 Am. St. Rep. 19S; Hillsinger v. 
Bank, 108 Ga. 357, 33 S. E. 9S5, 75 Am. St. 
Rep. 42; but in another case it was held 
that action would lie wlthout demand on 
a certificate of deposit; McGough v. Jamison, 
107 Pa. 336. See Elliott v. Bank, 1 U R. A. 


(N. S.) 1130, n. A demand is also required 
before action to recover a deposit in a bank; 
Johnson v. Bank, 1 Harring. (Del.) 117; 
Sickles v. Herold, 149 N. Y. 332, 43 N. E. 
S52; Tobias v. Morris, 126 Ala. 535, 2S South. 
517. 

A demand is not necessary before suit for 
rent, whether payable in money in advance; 
Clarke v. Charter, 128 Mass. 4S3; or in labor 
or property payable at a fixed time and 
place; Packer v. Cockayne, 3 G. Greene (Ia.) 
111; and in a suit for rent the demand need 
not be proved even where pleaded; Gruhn v. 
Gudebrod Bros. Co., 21 Misc. 528, 47 N. Y. 
Supp. 714; for articles charged on land de- 
vised to and accepted by residuary devisee; 
Wiggin v. Wiggin, 43 N. H. 561, 80 Am. 
Dec. 192; for boarding a man under a con- 
tract; Chappell v. Woods, 9 Wash. 134, 37 
Pac. 2S6; for fees of an attorney; Foster v. 
Newbrough, 66 Barb. (N. Y.) 645;'Gibbs v. 
Davis, 11 Òr. 2SS, 3 Pac. 677; but in New 
Jersey the rendering of an account is a con- 
dition precedent to a suit; Truitt v. Darnell, 
65 N. J. Eq. 221, 55 Atl. 692. 

In cases arising cx delicto , a demand is 
frequently necessary. Thus, when the wife, 
apprentice, or servant of one person has 
been harbored by another, the proper course 
is to make a demand of restoration before 
an action brought, in order to constitute the 
party a wdlful wrong-doer unless the plain- 
tiff can prove an original illegal enticing 
away; 2 Lev. 63; 5 East 39; 4 J. B. Moo. 12. 

So, too, in cases where the taking of goods 
is lawfful but their subsequent detention be- 
comes illegal, it is absolutely necessary, in 
order to secure sufficient evidence of a con- 
version on the trial, to give a formal notice 
of the owmer’s right to the property and pos- 
session, and to make a formal demand in 
writing of the delivery of such possession to 
the owner. See Trover; Conversion. And 
w r hen a nuisance has been erected or con- 
tinued by a man on his own land, it is ad- 
visable, particularly in the case of a private 
nuisance, to give tbe party notice, and re-^ 
quest him to remove it, either before an en- 
try is made for the purpose of abating it or 
an action is commenced against the wrong- 
doer; and a demand is always indispensable 
in cases of a continuance of a nuisance orig- 
inally created by another person; 2 B. & C. 
302; Cro. Jac. 555; Poll. Torts 314; 5 Co. 
100; 5 Viner, Abr. 506; 1 Ayliffe, Pand. 497; 
Bac. Abr. Rent, I. 

In cases of contcmpts , as where an order 
to pay money or to do any other thing, has 
been made a rule of court, a demand for the 
payment of the money or performance of 
the thing must be made before an attach- 
ment will be issued for a contempt; 1 Cr. 
M. & R. 88, 459; 4 Tyrwh. 369; 2 Scott 193. 

Demand should be made by the party hav- 
ing the right, or his authorized agent; 2 B. 
& P. 464 a; West v. Tupper, 1 Bail. (S. C.). 
193; Watt v. Potter, 2 Mas. 77, Fed. Cas. No. 
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17,291; Clough v. Unity, 18 N. H. 75; Sebrel) 
v. Couch, 55 Ind. 122; of tlie person in de- 
fault, in cases of torts; 8 B. & C. 52S; Shot- 
well v. Few, 7 Johns. (N. Y.) 302; Briilgeport 
Bank v. R. Co., 30 Conn. 237; in caso of 
rent; 2 Washb. R. P. 321 antl at a proper 
time and place in case of rents; Jaekson v. 
Kipp, 3 Wend. (N. Y.) 250; Jackson v. Ilarri- 
son, 17 Johns. (N. Y.) GG; McMurphy v. 
Minot, 4 N. II. 251 ; Mackubin v. Whcteroft,' 

4 llarr. & Mell. (Md.) 135; Bradstrcet v. 
Clark, 21 Pick. (Mass.) 380; Pay v. Shanks, 
5G Ind. 554; in cases of notes and bills of 
exchange; Pars. Notes & B. 

As to the allegation of a demand in a dec- 
laration, see 1 Chit. Pl. 322; 2 id. S1; 1 Wms. 
Saund. 33, note 2; Bunn v. Lett, G5 Ilun 43, 
19 N. Y. Supp. 72S; Com. Dig. rieuder. 

DEMAND IN RECONVENTION. A de- 

mand which the defendant iustitutes in con- 
sequence of tliat which the plaiutiff has 
brought against him. Used in Louisiana. 
La. Pr. Code, art. 374. 

DEMANDANT. The plaintiff or party 
who brings a real action. Co. Litt. 127; 
Com. Dig. See Real Action. 

DEMENS (Lat.). Dement. One who has 
lost his mind through illness or some other 
cause. One whose faculties are enfeebled. 
Dean, Med. Jur. 4S1. See Dementia. 

DEMENTIA. In Medical J urisprudence. 

That form of insanity which is characterized 
by mental weakness and decrepitude, aud by 
total inability to reason correetly or incor- 
reetly. 

Memory ia lost; language is incoherent; actlons 
are iuconsistent. The thoughts succeed one another 
without any obvious bond of association. Delusions, 
if thcy exist, are transitory, and leavc no permanent 
Impression: and for everything recent the memory 
is exceedingly weak. In mania, the actlon of the 
mind is marked by force, hurry, aud intensity ; in 
dementia, by slowness and weakness. It is the 
natural termination of many forms of insauity. 
Occasionally it occurs in an acute form in young 
subjects ; and here only it is curable. In old men, 
in whom it often occurs, it is called senile dementia, 
and it indlcates the breaking down of the mental 
powcrs iu advance of the bodily decay. Here we 
may find mcmory of conditions long since past and 
some mental power. It is thts form of dementia 
only which gives rise to litigation ; for in the othcrs 
the incompetcucy is too patent to adrait of qucstlon. 
It cannot be described by auy positive characters, 
bccause it differs in the different stages of its prog- 
ress, varying from simple Iapse of mcmory to com- 
plete inahility to recognize persons or things. And 
it must be borne In mlnd that oftcn the mental in- 
firmity is not so serious as might be supposed at 
flrst sight. Many an old man who seems to be 
scarcely conscious of what is passing around him, 
and is guilty of frequent breaches of decorum, nceds 
oniy to have his attention aroused to a matter in 
which he is deeply interested, to show no laclc of 
vigor or acutcness. In other words, the mlnd may 
be damaged superficlally (to use a figure), while it 
may be sound at the core. And therefore it is that 
one may be quite oblivlous of names and datcs, 
while comprchending perfectly well his relations to 
others and the interests in which he was concerned. 

, It foliows that the impressions made upon casuai or 
igm?rant observers in regard to the mental conditlon 
are of far less value than those made upon persons 
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who have been well acquainted with hls hablts and 
have had occasion to test the vlgor of his faculties. 

Senile dementia or tho imbecility caused 
by tke decay of old age is oftcn tbe ground 
on wbich tbe wills of old meu are contcsted, 
and tbe eonllieting testimony of observcrs, 
tbe proofs of foreign inlluonce, and tlie iu- 
dications of mcntal capacity all combine to 
render it no easy task to arrive at a satis- 
factory conclnsiou. Tbe ouly general rule 
of mucli practical value is tbat competeney 
must be always measured, not by any fan- 
cied standard of intellect, but solely by tbe 
requiremcnts of tbe act in qucstion. A smnll 
and faniiliar mattcr would roquire Icss men- 
tal power tban oue complicated in its dotails 
and soinewbat new to the testator’s expc- 
rience. Less capacity would bc necessary to 
distribute an estate between a wife and 
child tban between a multitude of relatives 
witb unequal claims upon bis bounty. Such 
is tbe principlc; and tbe ends of justice 
cannot be better servcd tban by its corrcct 
and faitbful application. Of course, there 
will always be more or less difliculty; but 
generally by discarding all legal and meta- 
physical subtleties and following tbe leading 
of coinmon sensc, it will be satisfactorily 
surmonntcd. 

Tbe logal prineiples by wbicli tbe court.s 
are governed are not essontiallv diffcrent 
wbether the mental incapaeity proeood froni 
dementia or mania. If tbe will coineides 
with tbe previously expressed wisbes of the 
testator, if it recognizes the claims of tbose 
who stood in near relation to bim, if it 
sliows no indieation of undue influence,—if. 
in sbort. it is a rational act rationally done. 
—it will bc established though tbcrc may 
bave been considerable impairment of miiul. 
2 Pbill. Eecl. 449: Harrison v. Rowan, 3 
Wasb. C. C. 5S0, Fed. Cas. No. G,141; Don- 
nett v. Dcnnctt, 44 N. II. 531, S4 Am. Dec. 
97: Taylor v. Begram, 151 111. 10G, 37 N. E. 
S37; Blougli v. Parry, 144 Ind. 4G3. 40 N. E. 
70, 43 N. E. 5G0; Fluck v. Rea, 51 N. J. Eq. 
233, 27 Atl. G3G; Matter of Jones, 5 Misc. 
199, 25 N. Y. Supp. 109: Matter of I’ike’s 
Will, S3 Ilun 327, 31 N. Y. Supp. GS9; Tay- 
lor v. Trich, 1G5 Pa. 5SG, 30 Atl. 1053, 41 
Am. St. Rcp. G79. 

Tbis spceies of demcntia is also frequontly 
allegcd aud proved as a ground of impeaeh- 
ing dccds. Tbis particular form of mental 
disease may result eitbor in total incoinpe- 
teney, sucb as is produced by any form of 
insanity, or a greatly defective capaclty, 
though short of total insnuity, in wbicb tbc 
court scrutinizes tbo act, niul sustains it 
only wbcn tbore ls found to have boen capac- 
ity suflicient for tbe act in qucstion and eu- 
tire freedom of will. Consequently sucb 
cases usually inelude tbe two elements of 
rneutal incompetency of some degree and 
undue iniluence; and probably a majority 
of tbe cases in whicli tbe aid of equity is 
sougbt to set aside deeds on tbe ground of 
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undue influence involve also the question of 
the existence of scnile dementia to a greater 
or less extent. The principle upon which 
courts of equity deal witli this class of per- 
sons is neither as a matter of course to af- 
firm or avoid their acts, but to protect thern 
in the exercise of such capacity as they have. 
It will scrutinize their transactions; consid- 
ering the nature of the act done, the induce- 
ments leading to it, aud the atteudiug cir- 
cumstances and influences. If the consc-ience 
of the court is satisfied that such a grantor 
comprehended the nature and consequences 
of the transaction, and exercised a deliberate 
and free judgment, it will be sustained; but 
if the nature of the act or the attending 
circumstances justify the conclusion that 
the grantor's weakness has been taken ad- 
vantage of, the deed will be set aside in 
equitv however valid it might be at law; 1 
Bro. Ch. 5G0; 1 Knapp 73; Cruise v. Chris- 
topher's Adm’r, 5 Dana (Ky.) 181; Wilson 
v. Oldham, 12 B. Monr. (Ky.) 55; Tracy v. 
Sacket, 1 Ohio St. 54, 50 Am. Dec. 610; 
Gass v. Mason, 4 Sneed (Tenn.) 497. “It 
may be stated as settled law, that whenever 
there is great weakness of mind in a person 
executing a couveyance of law, arising from 
age, sickness, or any other cause, though 
not amounting to absolute disqualiflcation, 
and the consideration given for the property 
is grossly inadequate — a court of equity will 
. . . interfere and set the conveyance 

aside;” Allore v. Jewell, 94 U. S. 511, 24 
L. Ed. 2G0 ; 1 Sto. Eq. Jur. § 23S; Bisph. Eq. 
2SS. For a thorough examination and dis- 
eussion of the subject in a case of senilc de - 
mentia in which a deed was set aside, see 
Jones v. Thompson, 5 Del. Ch. 374. In that 
case. Saulsbury, Ch., thus stated the prin- 
ciple upon which courts of equity deal with 
such cases: “In cases of alleged mental 
incapacity, the test is whether the party 
had the ability to comprehend iu a reason- 
able manner the nature of the affair in which 
he participated. This is tlie rule in the ab- 
sence of fraud. . . . This ability so to 

comprehend necessarily implies the power to 
understand the character, legal conditions, 
and effect of the act performed. . . . 

The cause of mental weakness is immaterial. 
It may arise from injury to the mind, tem- 
porary illness, or excessive old age. In such 
cases any unfairness will be promptly re- 
dressed.” In a very similar case a deed was 
set aside on the ground of mental incapacity 
of the grantor by reason of senile dementia 
or dotage, by Bland, Ch., whose opinion con- 
tains an elaborate discussion of the different 
species of dementia, which he classifies as, 
Idiocy, Delirium, Lunacy, and Dotage, un- 
der which latter term he describes senile de- 
mentia. 

See Insanity. 

DEMESNE (Lat. dominicum), Lands of 
which the lord had the absòlute property or 
ownership ; as distinguished from feudal 


lands, which he held of a superior. 2 Bla. 
Com. 104; Cowell. Lands which the lord 
retained under his immediate control, for 
the purpose of supplyiug his table aud the 
iinmediate needs of his houseliold; distin- 
guished from that farmed out to tenants, 
called among the Saxons bordlands, Blount; 
Co. Litt. 17 a . . 

Own; original. Son assault demesne , his 
(the plaintiff’s) original assault, or assault in 
the first place. 2 Greenl. Ev. § G33; 3 Bla. 
Com. 120, 30G. 

DEMESNE AS 0F FEE. A man is said to 
be seised in his dcmesne as of fee of a cor- 
poreal inheritance, because he has a prop- 
erty dominicum or demesne in the thing it- 
self. 2 Bla. Com. 10G. But when he has no 
dominion in the thing itself, as in the case 
of an incorporeal hereditament, he is said 
to be seised as of fee, and not in his demesne 
as of fee; Littleton § 10; Barnet v. Ihrie, 17 
S. & R. (Pa.) 196; Jones, Land Tit. 166. 

Formerly it was the practice iu an action 
on the case— e. g. for a nuisance to real es- 
tate—to aver in the declaration the seisiu of 
the plaintiff in demesne as of fee; and this 
is still necessary, in order to estop the rec- 
ord with the land, so that it may run with 
or attend the title; Archb. Civ. Pl. 104; Co. 
Entr. 9, pl. S; 1 Saund. 346. But such an 
action may be maintained on the possession 
as well as on the seisin; although the effect 
of the record in this case upon the title 
would not be the same; Steph. Pl. 322; 4 
Term 71S; 2 Wms. Saund. 113 ö; Cro. Car. 
500, 575. 

DEMESNE LANDS. A phrase meauing 
the same as demesne. 

DEMESNE LANDS 0F THE CR0WN. 

That sliare of lands reserved to the crown 
at the original distribution of landed prop- 
erty, or which came to it afterwards by for- 
feiture or otherwise. 1 Bla. Com. 2S6; 2 
Steph. Com. 550. 

DEMIDIETAS. A word used in ancient 
records for a moiety, or one-half. 

DEMI-MARK. A sum of money (G s. Sd., 
3 Bla. Com. App. v.) tendered and paid into 
court in certain cases in the trial of a writ 
of right by the grand assize. Co. Litt. 294 ö; 
Booth, Real Act. 9S. 

It was paid by the tenant to obtain an in- 
quiry by the grand assize into the time of 
the demandant’s seisin; 1 Reeve, Hist. Eng. 
Law 429; Stearns, Real Act. 378. It com- 
pelled the demandant to begin; 3 Chit. Pl. 
1373. It is unknown in American practice; 
Bradstreet v. Supervisors of Oneida County, 
13 Wend. (N. Y.) 546. 

D E M l-V ILL. Half a tithing. 

DEMISE. A conveyance, either in fee, for 
life, or for years. 

A lease or a conveyance for a term of 
years. According to Chief Justice Gibson, 
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the English word dcmise, though improperly 
used as a synonym for conccssi or dcmisi , 
strietly denotes a posthumous grant, and no 
more. Ilemphill v. Eckfeldt, o Whart. (Ea.) 
278. See 4 Bingh. N. C. G7S; Voorhees v. 
Presbyterian Church, 5 IIow. Pr. (X. Y.) 71. 
Otlier words may be used; 1S Iv. Q. P- 3GS. 

In a conveyauce, the word “demise” im- 
ports in law a covenaut for quiet enjoyment; 
Croucli v. Fowle, Ü X. II. 210, 32 Am. Dec. 
350; 1 M. G. & S. 420; it implies a power to 
lease; Grannis v. Clnrk, S Cow. (X. Y.) 30. 
See O'Connor v. Daily, 100 Mass. 235; Cov- 
enant. As to the covenants implied, see 
[1S05] 1 Q. B. S2Ö. 

See Demise of tiie Crown. 

DEMISE 0 F THE CR0WN. The natural 
dissolutiou of the king. 

The term is said to denote in law merely 
a transfer of the property of tlie crown. 1 
Bla. Com. 240. By demise of the erown we 
mean only that, in consequence of the dis- 
union of the king’s natural hody from his 
body politic, the kingdom is transferred or 
demised to his successor, and so the royal 
dignity remains perpetual. Plowd. 117, 234. 

A similar result, viz.: tlie perpetual and 
continnous existence of the otlice of presi- 
dent of the Fnited States, has been secnred 
by the constitutiou and subsequent statutes. 
1- Sharsw. Bla. Com. 240. 

DEMISE AND RE-DEMISE. An old form 
of conveyance by mutual leases made from 
one to anotlier on each side of tlie same land, 
or of something issuing from it A lease for 
a given sum—usuallv a mere nominal amouut 
—and a release for a larger rent Toullier; 
Whishaw; Jacob. 

DEM0CRACY. That form of government 
iu which the people rule. 

But the multitude caunot actually rule: an unor- 
ganic democracy, thercfore, one that is not founded 
upon a number of institutions each endowed with a 
degree of self-governmeut, naturally becomes a one- 
man government. Tbe basis of the democracy is 
equallty, as that of the aristocyacy is privllege; but 
cquality of itself is no guarautee for liberty, nor 
does equality constitutes libcrty. Absolute democ- 
racies existed in antiquity and the middle nges: 
they havc never endured for any length of time. 
On their charaQter, Aristotle’s Politlcs may be read 
to the greatest advautage. Lieber, in his Civil 
Liberty, dwells at length ou the fact that mere 
cquality, without institutions of various kinds, is ad- 
verse to self-government; and history shows that 
absolute dcmocracy is anything rather than a con- 
vertible term for liberty. See Absolutism ; Gov- 
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false deseription does not liarm). 2 Bla. 
Com. 3S2, n.; 2 P. Wms. 140; 1 Grceul. Ev. 

§ 201; Wigr. Wills 20S, 233. 

DEM0NSTRATI0N (Lat. dcmonstrarc, to 
point out). Whatever is said or writteu to 
designate a thnig or persou. 

Several descriptions may be employed to 
denote the same persou or ohjeet; and tho 
rule of law iu such eases is that if one of 
the deseriptioiis be erroneous it mav be ro- 
jeeted, if, after it is expunged, euoueli will 
reniaiii to identify the person or thing iu- 
tended, for falsa dcmonstratio non nocct. 
The meaning of this rule is, that if there l e 
an adequate descriptiou witn convenlent cer- 
tainty of what was eontemplated, a subse- 
quent erroneous additiou will not vitirfte it. 
The eomplement of this maxim is, non accijn 
dcbcnt vcrba in dcmunstrationcm falsam <ju<c 
comjictcnt in limitationcm veram; whb-h 
means that if it staiul doubtful upon the 
words whether they import a false referenee 
or demonstration. or whether they be words 
of restraint that limit the generality of the 
former wonls, the law will lmver intend er- 
ror or falsehood. If, therefore, there is 
some ohject wherein all the demonstratious 
are true. and some wherein part are true and 
part false, they shall be intended words of 
true limitation to ascertain that persoii or 
thing whereof all tlie cireumstances are true; 
4 Exch. C04; 8 Bingli. 244; Broom, L. Max. 
490; Pettis v. Kellogg, 7 Cush. (Mass.) 4GO. 

Parol and extrinsic cvidence for the con- 
struction of wills misdeseribing the subjeet 
of the devise is admitted. Its oflice is to eu- 
able a court to reject whatever part of the 
descriptiou is false; Fairfleld v. Lawson, 50 
Conn. 501, 47 Am. Rep. GC9; Doe v. Roe, 1 
Wcnd. (X. Y r .) 511; Beuhnm v. Ilendrickson, 
32 X. J. Eq. 441; Rose v. Ilale, 1S5 111. 379, 
56 X. E. 1073, 7G Am. St. Rep. 40; Fit/.pat- 
rick v. Fitzpatrick, 3G Ia. G74, 14 Am. Rep. 
53S; Walcs v. Templeton. S3 Mich. 177, 47 
X. W. 23S; Seebroc-k v. l’edawa. 33 Xeh. 413, 
50 X. W. 270, 29 Am. St. Rep. 4SS; but not 
where tlicre is a property which evcry part 
of the description fits: 1G C. B. X. S. 
uor where tho will contains no lnnguage to 
connect the desoription iu sueh devise with 
any land of the testator; id; Lomax v. Lo- 
max, 21S 111. G29, 75 X. E. 107G, G L. R. A. 
(X. S.) 942. 

Tlie rulc tliat falsa dcmonstratio does not 
vitiate an otherwise good deseription applies 


DEM0LISH. To destroy totally or to coln- 
mence the work of total destruetion with the 
purpose of completing the same. 50 L. J. M. 
C. 141. 

DEM0NETIZE. To divcst of the character 
of staudard money; to withdraw from use 
as curreucy. Stand. Dict. 

D EM0NSTRATI0 (Lat,). Dcscription ; ad- 
ditiön; denomination. Oceurring often in 
the phrase falsa dcmonstratiu non nocct (a 


to every kind of statemcnt of facL Some of 
the particulars of an avermeut iu a deelara- 
tion may l»e rejocted if the doclaration is 
sensible without them and by their presonce 
is made insensible or defective; Yelv. 182. 

I n Evidence. Tliat proof which excludcs 
all possibility of error. 

Dcmonstrativc cvidnice of nc<jligcncc has 
hcon applied to that kiiul of negligenee which 
is usually expressed bv rcs ipsa luquitur 
, (which see). Sce Evidence. 
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DEMONSTRATIVE LEGACY. A pecunia- 
ry legacy coupled with a direction tliat it be 
paid out of a specific fund. 

A bequest of a sum of money payable out 
of a particular fund or tbing. A pecuniary 
legacy given generally, but with a demonstra- 
tion of a particular fund as tlie source of 
its payment. Roquet v. Eldridge, 118 Ind. 
147, 20 N. E. 733; Glass v. Dunn, 17 Ohio 
St. 413. See Harper v. Bibb, 47 Ala. 547; 
Kunkel v. Macgill, 56 Md. 120. 

Such a bequest differs from a specific leg- 
acy in this, that if the fund out of which 
it is payable fails for any cause, it is never- 
theless entitled “to come on the estate as a 
general legacy; and it differs from a gen- 
eral legacy in this, that it does not abate in 
that class, but in the class of specific lega- 
cies.” Armstrong’s Appeal, 63 Pa. 312, per 
Sharswood, J. A bequest of “$2,000 of the 
South Ward Loan of Chester,” where the 
testator owned $10,000 of the loan at the 
date of the will, which was paid off before 
death, was held demonstrative; Ives v. Can- 
by, 48 Fed. 71S. So, also, “25 shares of cap- 
ital stock of the State Bank,” etc., the tes- 
tator owning 25 shares; Davis v. Cain’s 
Ex’r, 36 N. C. 309; had the testator said 
“my” 25 shares, it would have been a spe- 
cific legacy; id. So of a gift of 25% canal 
shares of which the testator owned 15%, all 
of which he sold before his death; 2 Beav. 
515. The criterion in all the cases is wheth- 
er it was the testator’s intention to give the 
specific security then owned by him, or, on 
the other hand, to give nothing distinetly 
severed from his estate, but rather such a 
sum as would suffice to buy the sec-urities 
named; id. See 2 White & T. Lead. Cas. 
646; 2 Y. & C. 90; Newton v. Stanley, 2S N. 
Y. 61; Dryden v. Owings, 49 Md. 356. 

DEMPSTER. In Scotch Law. A doorns- 
man. One who pronounced the sentence of 
court. 1 Howell, St. Tr. 937. 

DEMURRAGE. The delay of a vessel by 
the freighter beyond the time allowed for 
loading, unloading, or sailing. 

Payment for such delay. 

The amount due by the freighter or char- 
terer to the owner of the vessel for such de- 
lay. 5 E. & B. 755; Abb. Adm. Dec. 54S; 
Gronn v. Woodruff, 19 Fed. 144. 

Demurrage may become due either by the 
ship’s detention for the purpose of loading 
or unloading the cargo, either before or dur- 
ing or after the voyage, or in waiting for 
convoy; 3 Kent 159; Van Etten v. Newton, 
134 N. Y. 143, 31 N. E. 334, 30 Am. St. Rep. 
630; Donaldson v. McDowell, 1 Holmes 290, 
Fed. Cas. No. 3,9S5; Creighton v. Dilks, 49 
Fed. 107; Porter, Bills of L. 356. 

Where neither the charter nor the bill of 
lading contained any provisions as to de- 
murrage, and the master made no formal 
protest against the delay, but signed the bill 
of lading without objection and did not bring 


suit until long after, demurrage could not 
be recovered; McKeen v. Morse, 49 Fed. 253, 
1 C. C. A. 237; Gage v. Morse, 12 Allen 
(Mass.) 410, 90 Am. Dec. 155; and it is said 
the English authorities are uniformly against 
such a liability; id. 5 El. & B. 755, 5S9; 10 
C. B. N. S. 802. Here the courts have not 
generally followed the English rule. It is 
held that maritime demurrage may be col- 
lected, even though not provided for in the 
contract, and that a lien on the cargo for 
demurrage may be enforced; Donaldson v. 
McDowell, Fed. Cas. No. 3,9S5; The Hyperi- 
on’s Cargo, id. 6,9S7; 275 Tons of Mineral 
Phosphates, 9 Fed. 209 ; Hawgood v. 1,310, 
Tons of Coal, 21 Fed. 6S1 ; and in England it 
is held that a Üen for demurrage may be giv- 
en by contract; L. R. 8 Exch. 101; L. R, 15 

Q. B. Div. 247. 

Under the terms of a charter where de- 
murrage was to be paid for eac-h worldng 
day beyond the days allowed for loading, the 
time lost by reason of storms before the be- 
ginning of the lay days, or after their ex- 
piration, could not be deducted in computing 
the demurrage; Wold v. Keyser, 52 Fed. 
169, 2 C. C. A. 656. 

The term “working days” in maritime af- 
fairs means calendar days, on which the law 
permits work to be done, and excludes Sun- 
days and legal holidays, but not stormy days; 
Sorensen v. Keyser, 52 Fed. 163, 2 C. C. A. 
650. But see Baldwin v. Timber Co., 142 N. 
Y. 279, 36 N. E. 1060, wdiere it was held that 
Sundays are properly included in computing 
demurrage, when demurrage has begun to 
run. Where there are no agreed demurrage 
days for loading the case is one of iiuplied 
contract to load wdth reasonable diligence; 
Randall v. Sprague, 74 Fed. 247, 21 C. C. A. 
334. 

Where a charter party excepted delays by 
strikes, it w^as held to apply to the charter- 
er’s own w'orkmen ; Wood v. Keyser, S4 Fed. 
6S8; but not to a strike of coal operators 
which overtaxed the capacity of the harbor 
and caused delay; W. K. Niver Coal Co. v. 
S. S. Co., 142 Fed. 402, 73 C. C. A. 502, 5 L. 

R. A. (N. S.) 126. 

Demurrage, though a maritime term, has 
been adopted in railroad practice. A rail- 
road company may charge $2 a day for the 
detention of cars after 24 hours, as a gen- 
eral rule of the company know'n to con- 
signees; Miller v. .Mansfield, 112 Mass. 260; 
so in Norfolk & W. R. Co. v. Adams, 90 Va. 
393, 1S S. E. G73, 22 L. R. A. 530, 44 Am. St 
Rep. 916, where it w’as said to be not a trans- 
portation, nor storage, nor terminal charge, 
but a charge by the carrier as bailee of the 
goods after its duties as a carrier had ceas- 
ed. Where a statute gives a lien for freiglit 
and storage, the lien extends to demurrage 
charges; New Orleans & N. E. R. Co. v. 
George, S2 Miss. 710, 35 South. 193. A lien 
w r as upheld in Southern R. Co. v. Mfg. Co., 
142 Ala. 322, 37 South. 667, 68 L. R. A. 227. 
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110 Am. St. Rep. 32, 4 Ano. Cas. 12; Dar-" 
lington v. R. Co., 90 Mo. App. 1, 72 S. W. 
122 ; Schumaclier v. R. Co., 207 111. 199, 09 
N. E. S25. It is held, however, that a carrièr 
has no lien ; Nicolette Luinhcr Co. v. Coal 
Co., 213 Ea. 379, G2 Atl. 1000, 3 L. R. A. (X. 
S.) 327, 110 Am. St. Rep. 550, 5 Ann. Cas. 3S7; 
Wallacc v. R. Co., 210 Pa. 311, G5 Atl. 005. 

A state cannot enact that a consignec shall 
have 3 days to uuload and as inauy more as 
he ehooses at $1 a day; Pennsylvauia R. Co. 
v. M. O. Coggins Co., 38 l'a. Super. Ct. 129. 

See 3 L. It. A. (N. S.) 327, n. Sec Lay 
Days; Lien. 

DEMURRER (Lat. dcmorari , Old Fr. dc- 
morrcr , to stay; to abide). In Pleading. An 
allegation, that, admittlng the facts of the 
preceding pleading to be true, as stated by 
the party making it, he has yet sliown no 
cause why thc party demurring should be 
compelled by the court to proceed furtlicr. 
A declaration that the party demurring will 
go no furthcr , because the other has shown 
nothing against him. 5 Mod. 232; Co. Litt 
71 ö. It imports that the objccting party 
will not proceed, but will wait the judgment 
of the court whether he is bound so to do. 
Co. Litt. 71 b; Steph. Pl. 61; Pepper, Pl. 11. 

In Equity. An allegation of a defendant, 
which, admitting the matters of faet alleged 
by the hill to be true, shows that as tkerein 
set forth they are insuflicient for the plain- 
tiff to proceed upon, or to oblige the defend- 
ant to answer; or that, for some reason ap- 
parent on the face of the bill, or on account 
of the omission of some matter which ought 
to be contained therein, or for want of some 
circumstances which ought to be attendant 
tkereon, the defendant ought not to be com- 
pelled to answer to the whole bill, or to some 
certain part tliereof. Mitf. Eq. Pl. 107. 

A demurrer was said to be an answer in 
law to a bill, though not technically an an- 
swer in the common languagc of practice; 
New Jersey v. New York, G Pet. (U. S.) 323, 
S L. Ed. 414. The purpose of a demurrer 
being to raise the question whether the case 
presented by the bill would, if proved, en- 
title the plaintiff to the relief sought, it nec- 
essarily proeeeds upon the theory that the 
truth of the bill is admittcd. It is tlierefore 
settled that all facts well pleaded in the bill, 
but no others, are taken to be true, for the 
purposcs of the argnnient aml dccision upon 
the demurrer; Commercial P>ank v. Buck- 
ner, 20 IIow. (U. S.) 108,15 L. Ed. SG2; Griff- 
tng v. Gibb, 2 Black (U. S.) 519, 17 L. Ed. 
353 ; Goble v. Andruss, 2 N. J. Eq. GG; 1 
Ves. Jr. 72; 1 Dan. Ch. Pr. 545. It does 
not admit conclusions of law stated in tlie 
bill ; Bryan v. Spruill, 57 N. C. 27 ; Fogg v. 
Blair, 139 U. S. 11S, 11 Sup. Ct. 47G, 35 L. 
Ed. 104; nor can it supply defects in sub- 
stance, nor cure a defective title, nor yet 
establish one defectively set forth ; Mills v. 
Brown, 2 Scarn. (111.) 549 ; nor does it admit 


any allegatlons repugnant to facts of which 
the c-ourt takes judicial notice; 1 Dan. Cli. 
Pr. 54G; nor a fact manifestly or legally Im- 
possible; Louisville N. R. Co. v. Palin aa, 
109 U. S. 244, 3 Sup. Ct. 193, 27 L. Ed. 922; 
nor an averment cuntrary to the faots set 
forth in the bill; 3 Ves. 4; Rcdmund v. 

Dickerson, 9 N. J. Eq. 507, 59 Am. Dee. 41S; 
nor inferences of otlier faets froin those fctat- 
ed; Dike v. Greene, 4 R. I. 2S3; nur the 
construction of a statute; Pennie v. Reis, 
132 U. S. 4G4, 10 Sup. Ct 149, 33 L. Ed. 420; 
nor of any instrument set fortli in or an- 
ncxcd to the bill; Dillon v. Barnard, 21 Wall. 
(U. S.) 430, 22 L. Ed. 073; Interstate Land 
Co. v. Laml Grant Co., 139 U. S. 5G9, 11 Sup. 
Ct. G5G, 35 L. Ed. 278; Lea v. Robeson, 12 
Gray (Mass.) 280; Dillon v. Barnard, 1 
Ilolmes 389, Fed. Cas. No. 3,915; U. S. v. 
Aines, 99 U. S. 35, 25 L. Ed. 295. It adrnits 
only facts well pleadcd, but not the cuiiclu- 
sions of law, nor the correctness of the plead- 
er’s opinion as to future rcsults; Equitable 
Life Assur. Soc. v. Brown, 213 U. S. 2G. 29 
Sup. Ct. 404, 53 L. Ed. GS2; as a. rule of 
evidence it was never supposed that a de- 
murrer admitted anything; Ilaveus v. R. 
Co., 2S Conn. G9. 

As a rule thesc limitations upon the effect 
of a deinurrer in equity, as admissions, apply 
cqually at law. 

Allegations on information and belief are 
not admitted by a demurrer to be facts ; Triin- 
ble v. Sugar Refining Co., G1 N. J. Eq. 310, 48 
Atl. 912; 1 Ves. 5G; 5 Beav. G20; Sto. Eq. 
Pl. §§ 241, 25G; Cameron v. Abbott, 30 Ala. 
41G ; but in a subsequeut case it was beld 
that, altkougk the avermcnt that complain- 
ant is informed and believes that the fact 
exists is insutlicient, he may state the exist- 
ence of the fact with the additioual words 
“as he is informed and belicves” ; Lucas v. 
Oliver, 34 Ala. G2G; and see also Ckristian 
v. Mortgage Co., 92 Ala. 130, 9 South. 219 
and Drcuncn v. Deposit Co., 115 Ala. 592. 23 
South. 1G4, 39 L. R. A. G23, G7 Am. St. Ilep. 
72. Au allegation that thc complainant “is 
informed aiul believes, and thcrefore avers,” 
is sutlicient; Wclls v. Ilydraulic Co., 30 
Conn. 31G, 79 Am. Dec. 250; and so is an al- 
legation tliat he is iiiformed and believes the 
fact to be true, followod hy a statement that 
he tkereforc chargcs the fact to be true, 
where it related to matter uecossarily with- 
in the knowlcdge of the defendant; Campbell 
v. R. Co., 71 III. Gll. 

In Kausas v. Colorado, 1S5 U. S. 125, 22 
Sup. Ct. 552, 4G L. Ed. S3S, the court said 
that “sitting, as it were, as an international, 
as well as a domestic tribunal” they wcre 
“unwilling in this case to procced on the 
mere technical admissions made by the de- 
murrer,” and they aceordingly overruled it 
without prejudice aud forebore to iiroceed 
until all the facts were before thc court on 
the evidence. 
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By Federal Equity Rule 29, 33 Sup. Ct. 
xxvi (in effect February 1, 1913), demurrers 
(and pleas) are abolished; every defence in 
law shall be made by motion to dismiss or in 
the answer; every such point of law going 
to the wliole or a material part of the canse 
of action may be disposed of before finai 
hearing at the discretion of the conrt. 

A demurrer may be either to the relief 
asked by the bill, or to both the relief and 
the discovery; Iliginbotliam v. Burnet, 5 
Johns. Ch. (N. Y.) 1S4; Brownell v. Curtis, 
10 Paige Ch. (N. Y.) 210; but not to the dis- 
covery alone where it is merely incidental to 
the relief; 2 Bro. C. C. 123; 1 Y. & C. 197; 
1 S. & S. S3. It is said by Langdell (Eq. Pl. 
60) that every proper demurrer is to relief 
alone; and tliat while it always, if well 
taken, protects tlie defendant from giving 
any discovery, that is a legal consequence 
merely. As to exceptions to avoid self-crim- 
ination, see Sharp v. Sharp, 3 Johns. Ch. (N. 
Y.) 407; Patterson v. Patterson, 2 N. C. 167; 
Wolf v. Wolf’s Ex’r, 2 II. & G. (Md.) 3S2, 18 
Am. Dep. 313. If it goes to the whole of 
the relief, it generally defeats the discovery 
if successful; *2 Bro. C. C. 319; Souza v. 
Belcher, 3 Edw. Ch. (N. Y.) 117; Miller v. 
Ford, 1 N. J. Eq. 35S; Welles v. R. Co., Walk. 
Ch. (Mich.) 35; Pool v. Lloyd, 5 Metc. (Mass.) 
525 ; otherwise, if to part only ; Ad. Eq. 334 ; 
Story, Eq. Pl. § 545; Brownell v. Curtis, 10 
Paige, Ch. (N. Y.) 210. 

It may be brought either to original or 
supplemental bills; and there are peculiar 
causes of demurrer in the different classes 
of supplemeutal bills; 2 Madd. 3S7; 4 Sim. 
76; 3 Hare, 476; 3 P. Wms. 2S4; Dias v. 
Merle, 4 Paige Ch. (N. Y.) 259; Field v. 
Schieffelin, 7 Johns. Ch. (N. Y.) 250; Wliit- 
ing v. Bank, 13 Pet. (U. S.) 6, 14, 10 L. Ed. 
33; Story, Eq. Pl. § 611. 

Demurrers are gcncral, where no particular 
cause is assigued except the usnal formulary 
that there is no equity in the bill, or special, 
where the particular defects are pointed out; 
Story, Eq. Pl. § 455; Dan. Ch. Pr. 5S6. Gen- 
eral demurrers are used to point out defects 
of substance; special, to point out defects in 
form. “The terms have a different meaning 
[in equity] from what they liave at common 
law;” Langd. Eq. Pl. 5S. 

The defendaht may demur to part of the 
bill; Whitbeck v. Edgar, 2 Barb. Ch. (N. Y.) 
106; and plead or answer to the residue, or 
both plead and answer to separate parts 
thereof; 3 P. Wms. S0; Clark v. Phelps, 6 
Johns. Ch. (N. Y.) 214; Bull v. Bell, 4 Wis. 
54; taking care so to apply them to different 
and distinct parts of the bill that each may 
be consistent with the others; 3 M. & C. 653; 
Gray v. Regan, 23 Miss. 304; Story, Eq. Pl. § 
442; but if it be to the whole bill, and a 
part be good, the demurrer must be overrul- 
ed; Graves v. Hull, 27 Miss. 419; Barnawell 
v. Threadgill, 40 N. C. 86; Burns v. Hobbs, 


29 Me. 273 ; Robinson v. Guild, 12 Metc. 
(Mass.) 323; Gay v< Skeen, 36 W. Va. 5S2, 
15 S. E. 64. If it is to the wliole bill it can- 
not be sustained if, for any equity apparent 
in the bill, complainants are entitled to re- 
lief; George v. Banking Co., 101 Ala. 607, 14 
South. 752; Merriam v. Pub. Co., 43 Fed. 
450. A general demurrer to a bill must be 
overruled unless it appears that on no pos- 
sible state of the evidence could a decree be 
made; Failey v. Talbee, 55 Fed. S92; Dar- 
rah v. Boyce, 62 Mich. 4S0, 29 N. W. 102. 

Demurrers lie only for matter apparent on 
the face of the bill, and not upon any new 
matter alleged by the defendant; Beames, 
Ord. in Ch. 26 ; 6 Sim. 51; 2 Sch. & L. 637; 
Southern Life Ins. & Trust Co. v. Lanier, 5 
Fla. 110, 5S Am. Dec. 44S; Black v. Shreeve, 
7 N. J. Eq. 440; Hinchman v. Kelley, 54 
Fed. 63, 4 C. C. A. 189. A demurrer which 
alleges, as cause of demurrer, new matter, 
in addition to what is contained in the bill, 
is termed a spealcing dcmurrer and must be 
overruled ; 4 Bro. C. C. 254; 4 Drew. 306; 
Brooks v. Gibbons, 4 Paige Ch. (N. Y.) 374; 
Iiainage v. Towles, 85 Ala. 5S9, 5 South. 342; 
Stewart v. IMasterson, 131 U. S. 151, 9 Sup. 
Ct. 6S2, 33 L. Ed. 114; and so also where 
an attempt to sustain a demurrer is made by 
the averment of some fact in an answer it is 
of the same nature and is not aided thereby; 
Ivuypers v. Reformed Dutch Church, 6 Paige 
Ch. (N. Y.) 570. To constitute a speaking 
demurrer, the averment must be necessary 
to support the demurrer; 2 Mol. 295 ; Sax- 
on v. Barksdale, 4 Desaus. (S. C.) 522; and 
eases supra ; and not mere immaterial mat- 
ter which, though iinproper as surplusage, is 
not fatal to the demurrer, 1 Sim. 5 ; 2 Sim. 
& Stu. 127. 

The term “speaking demurrer M originated with 
Lord Hardwiclce in Brownswood v. Edwards, 2 Ves. 
243, 245, and it was used by the reporters in the syl- 
labi of that case and of Edsill v. Buchanan, 4 Bro. 
C. C. 254, nearly fifty years later. The editor of 
Tyler’s edition of Mitford, in a note to the word 
in his index, assumes that Mitford ignored the term 
because Lord Hardwicke had used it in ridicule and 
not as a new technical distinction. However that 
may be, it seems to have been too generally adopted 
by courts and text-writers to be now disregarded as 
an apt characterization of w’hat it was meant to 
express. 

A defendant may at the hearing of a de- 
murrer orally assign another cause, different 
from or in addition to those on the record, 
whic-h is termed a demurrer ore tcnus, and 
may be sustained, although that on the rec- 
ord is overruled; Brinkerhoff v. Brown, 6 
Johns. Ch. (N. Y r .) 149; Wright v. Dame, 1 
Metc. (Mass.) 237; Chase v. Searles, 45 N. 
H. 512; S Ves. 405 ; as, on demurrer to gen- 
eral relief, the objection of non-joinder may 
be made ore tcnus; Garlick v. Strong, 3 
Paige Ch. 440 ; 6 Ves. 779. Causes of dernur- 
rcr ore tenus must be coextensive with those 
on the record, and if the latter apply to the 
whole bill, the former will not be allowed to 
part of it; 1 De G., J. & S. 3S; and a cause 
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overruled cannot be repeated ore tcnus; 1 
Anst. 1; but see 12 W. K. 391; nor, after 
demurrer to tbe wliole bill bas bcen over- 
ruled, can part of it be demurred to ore 
tenus; 2 Yo. & J. 190; Clark v. Davis, Ilar- 
ring. Ch. (Mich.) 227. 

Demurrers are not applicable to pleas or 
answers. If a plea or answer is bad in sub- 
stance, it may be sliown on hcaring; and if 
tbe answcr is insutlh ient in forin, exeeptions 
should be filed; Story, E<i. 1*1. §§ 450, S94 ; 
Langd. Eq. I’l. 5S; Winters v. Claitor, 54 
Miss. 341 ; Travers v. Ross, 14 X. .1. lhp 251. 

If the bill eontains an allegation of fraud, 
it rntist be denied by answer, whatever de- 
fenee may bc adopted to other parts of the 
bill; beeause fruud gives jurisdietion to the 
court and lays a foundation for relief; hence 
a general deinurrer to a bill containiiig such 
an allcgation cannot be allowed; Xilcs v. 
Anderson, 5 IIow. (Miss.) 3UG. 

Dcmurrcrs to rclicf are usually brougbt 
for causes relating to the jurisdiction , as 
tbat thc subjcct is not cognizable by any 
court , as in some cases uuder political trea- 
ties ; 1 Yes. 371 ; Foster v. Neilson, 2 Fet 
(U. S.) 253, 7 L. Ed. 415; but see Cberokee 
Nation v. Georgia, 5 Pet. (U. S.) 1, S K Ed. 
25; U. S. v. Clarke, S Pet. (U. S.) 430, 8 D 
Ed. 1001; Martin v. Ilunter, 1 Wbeat. (U. 
S.) 304, 4 L. Ed. 97; Carneal v. Banks, 10 
Wheat. (U. S.) 1S1, G L. Ed. 297; Gordon v. 
Kerr, 1 Wash. C. C. 322, Fed. Cas. Xo. 5,011. 

It is frequently said that by demurring to 
a bill in chancery, for want of equity, the 
defcndants submit to the jurisdiction of the 
court, as if tbat questiou were to be raised 
it should have been presented by plea ; Bank 
of Bellows Falls v. R. Co., 2S Vt. 470; 1 Atk. 
543, wbere Lord Ilardwicke is representcd as 
having said: “Tbe defeudant sbould not 
have demurred for want of jurisdietiou, for 
a demurrer is alwaj’s in bar, and goes to the 
merits of tbe case; and tbercfore it is in- 
forrnal and improper in tbat respect, for be 
should have pleadcd to tbe jurisdietion.” 
In a note to section 450 of Sto. Eq. Pl. after 
quoting tliese words it is said: “This lan- 
guage is loose and iuaccurate. If tbe court 
has no jurisdiction, the objection may be 
taken by demurrer, if it is apparcut on tbe 
face of the bill; Mitf. Eq. Pl. by Jeremy, 
110, 210; 2 Sim. & Stu. 431. Aiul a deimir- 
rer may be for causes not going to the mer- 
its.” This note in Sumner’s editiou, the first 
after Judge Story’s death, appears from the 
editor's prefatory note to be tbe author’s 
own comment. Such objection on demurrer 
is allowed in the fcdcral courts; Obcr v. 
Gallagber, 93 U. S. 199, 23 L. Ed. S29; Peale 
v. Coal Co., 172 Fcd. 039; but if one cause 
assigned goes to tbe merits it operates as a 
waiver of tbe objection to tbe jurisdiction ; id. 

In some states, wbere tbe jurisdiction in 
equity is more or less restricted, it is held 
tbat tbe qucstion of jurisdiction may be 
vaised by general demurrer; Jones v. Xew- 


hall, 115 Mass. 241. 15 Am. Rep. 97; Earle 
v. Ilumphrey, 121 Mich. 51S SO X. W. 370; 
and tliat it is the proper method of raising 
it; Ponnsylvania R. Co. v. Eogert, 209 Pa. 
589, 59 Atl. 10O; Love v. Roldiison, 213 Pa. 
480, 02 Atl. 1005. 

So demurrers to relief will lie iu certain 
cases of confiscation; 3 Yes. 421; 10 ò/. 351; 
see Ware v. Ilylton, 3 Dall. (U. S.) 199, 1 L. 
Ed. 50S ; and questions of boundaries ; Story, 
Eq. Pl. 317; 1 Ves. 410; as to law in tho 
United States, see Massie v. Watts, 0 Fra. 
(U. s.) 158, 3 L. Ed. 181; X. Y. v. Uonnecti- 
cut, 4 Dall. (U. S.) 3, 1 L. Ed. 715; State v. 
IVoplo, 5 Pet. (U. S.) 281, S L. Ed. 127; 
State v. Stale, 14 Pet. (U. S.) 2lo, lo L. Ed. 
423; or that it is not coynizablc by a court 
uf equity; Taylor v. Buclian, 10 Ga. 511; 
Groves’ Ileirs v. Fulsomc, 10 Mo. 513, 57 Am. 
Dec. 247; Box v. Stnnford. 13 Sincdus & M. 
(Miss.) 93, 51 Am. Dcc. 142; L. R. 8 Ch. App. 
309; or that somc othcr court of e<iuity lias 
jurisdiction properly; Trustees of Philadel- 
phia Baptist Ass’n v. Ilart’s ExTs, 4 Whcat. 
(U. S.) 1, 4 L. E<1. 499; Mays v. Taylor, 7 
Ga. 213; 1 Yes. 203 ; or that somc othcr court 
has jurisdictiou properly; Bingham v. Cabot, 
3 Dall. (U. S.) 382, 1 L. Ed. 040; Wallace 
v. Flctcher, 30 X. II. 411; Louisville, C. & 
C. R. Co. v. LetsoD, 2 llow. (U. S.) 497, 11 
L. Ed. 353; to thc pcrson , as tbat the plain- 
tiff is not entitlecl to sue, by reason of per- 
sonal disa! ility, as infancy, idiocy, etc.; Jac. 
377; bankruptcy and assignment; 1 Y. & C. 
172; or has no title to sue in the character 
in which lie sues; 2 P. Wms. 309; Living- 
ston v. Lynch, 4 Jolins. Ch. 575 ; or that the 
relief prayed is barred by limitation; Mcr- 
cantile Xat. Bank v. Carpenter, 101 U. S. 
507, 25 L. Ed. S15; Parmclce v. Price, 20S 
111. 544, 70 X. E. 725; Xash v. Ingalls, 101 
Fed. 045; or a portion of it; City of Mein- 
phis v. Cahle Co., 145 Fed. 002. 70 C. C. A. 
292; to thc substanec of thc bill , as that the 
matter is too trivial; Moore v. Lyttle, 4 
Jolms. Ch. (X. Y.) 183; Carr v. Iglehart, 3 
Ohio St. 457; 1 Yern. 359; that tho plaintiff 
has no intcrcst in the matter; Mitf. Eq. Pl. 
154; 2 S. & S. 592: Long v. Majestre, 1 
Johns. Ch. (X. Y.) 305; Iluskell v. Ililton, 
30 Me. 419; Barr v. Clayton. 29 W. Va. 250, 

11 S. E. S99; Keyser v. Ronner, S7 Ya. 219, 

12 S. E. 4(Hj; or that the dcfcndant has no 

snch intcrcst: 2 Bro. C. C. 332; 5 Madd. 19: 
Wakoinnn v. Bailoy, 3 Barh. Ch. (X. Y.) 4S5; 
De Wolf v. Jolnison, 10 Wheat. (U. S .) 381, 
0 L. Ed. 343 : or tliat tlie bill is to cnfnrcc a 
pcnalty; 4 Bro. Ch. 434; to thc framc and 
form of thc bill } as that there is a dofect or 
want of form ; Mitf. Eq. Pl. 200 ; 5 Russ. 42 ; 
Ulrici v. Papln, 11 Mo. 42; or that the bill is 
multifarious; Story, Eq. Pl. § 530, n.; 2 

S. & S. 79; Layton v. State. 4 Harring. (Del.) 
9; Wliite v. Curtis, 2 Gray (Mass.) 471; 
Ollver v. Piatt, 3 IIow. (U. S.) 412. 11 L. 
Ed. 022; McDermott v. McGown, 4 Edw. (N. 
Y.) 592; that tliere is a waut or misjpinder 
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of plaiutiffs; 1 P. Wms. 428; Mitehell v. 
Uenox, 2 Paige, Ch. (N. Y.) 2S1 ; Wormley 
v. Wormlev, S Wheat. (U. S.) 451, 5 L. Ed. 
051; Southern Life Ins. & Trust Co. v. 
Lanier, 5 Fla. 110, 58 Am. Dec. 44S; White 
v. Curtis, 2 Gray (Mass.) 407; Betton v. 
Williams, 4 Fla. 11 ; but only wheu it ap- 
pears from the facts disclosed by the bill; 
Farson v. Sioux City, 100 Fed. 278; Walling 
v. Thomas, 133 Ala. 426, 31 South. 9S2; for 
a misjoinder of parties defendant where 
those only ean demur who are improperly 
joined; Bigelow v. Sanford, 9S INIieh. G57, 57 
N. W. 1037; or where laches affirmatively 
appear on the face of a bill; Hinehman v. 
Kelley, 54 Fed. 03, 4 C. C. A. 1S9; Thurmond 
v. Ry. Co., 140 Fed. 097, 72 C. C. A. 191; 
Tetrault v. Fournier, 187 Mass. 58, 72 N. E. 
351; Thompson v. Iron Co., 41 W. Va. 574, 
23 S. E. 795 ; Hawley v. Pound, 76 Neb. 130, 
106 N. W. 458 ; or staleness of claim ; Hub- 
bard v. Manhattan Trust Co., 87 Fed. 51, 30 
C. C. A. 520; but only when it appears ön 
the face of the bill; Marsh v. Marsh, 7S Vt. 
399, 63 Atl. 159; but laehes as an equitable 
defence cannot be raised on demurrer; Drake 
v. Wild, 65 Vt. 611, 27 Atl. 427; Gleason v. 
Carpeuter, 74 Vt 399, 52 Atl. 966. 

A demurrer to an answer or plea in equity 
is improper; Pennsylvania Co. v. Bay, 13S 
Fed. 203; and is not permitted; Stokes v. 
Farnsworth, 99 Fed. 836. The sufficiency of 
an answer is properly questioned by setting 
the cause down for kearing on bill and an- 
swer; Barrett v. Twin City Power Co., 111 
Fed. 45; or of a plea by setting it down for 
argument; Roundtree v. Gordon, 8 i\Io. 19; 
but a demurrer to an answer filed and not 
objected to has been treated as an appliea- 
tion to set the cause down on bill and an- 
swer; Gretker v. Wrigkt, 75 Fed. 742, 23 
C. C. A. 498. 

Demurrers to discovery may be brouglit for 
most of the above causes ; 12 Beav. 423 ; 

Oeean Ins. Co. v. Fields, 2 Sto. 59, Fed. Cas. 
No. 10,406; and, generally, that the plaintiff 
has no right to deinand tke discovery asked 
for, either in whole or in part; 8 Ves. 39S; 
2 Russ. 504; or to ask it of tbe defendant; 
Story, Eq. Pl. § 570. “A demurrer to dis- 
covery is not, in its nature, a pleading at 
all, but a mere statement in writing tkat 
the defendant refuses to answer certain al- 
legations or chârges in tke bill, for reasons 
wkicli appear upon the face of tke bill, and 
wkich tke demurrer points out.” . Langd. Eq. 
Pl. 61. See Discovery. 

The effeet of a demurrer when allowed is 
to put an end to the suit, unless it is con- 
fined to a part of the biU, or the court gives 
the plaintiff leave to amend ; Fleece v. Rus- 
sell, 13 111. 31; it is within the discretion of 
the court wkether the defendant will be ruled 
to answer after overruling a demurrer; and 
it may enter a deeree agaiust him at once, or 
hear evidenee, or refer to a master to take 
evidence before entering a decree; Iglehart 


v. Miller, 41 111. App. 439; Bruschke v. Der 
Nord Chicago Sehuetzen Verein, 145 111. 433, 
34 N. E. 417. If overruled, the defendant 
must make a fresk defence by answer; Cole 
County v. Angney, 12 Mo. 132; unless he 
obtain permission to put in a plea; Ad. Eq. 
336. Since, as shown supra , the demurrer 
does not admit the truth of tke bill, but only 
assumes it for the sake of argument, if tke 
demurrer is overruled tke plaintiff must pro- 
ceed to prove his bill; Langd. Eq. Pl. 104. 
Tke eourt will sometimes disallow tke de- 
murrer witkout deciding that the bill is good, 
reserving that question till tbe hearing; id . 
106. 

Equity rules usually provide for a certifi- 
cate of the opinion of counsel that the demur- 
rer is well founded in law, and an affidavit 
by defendant that it is not interposed for de- 
lay. 

At Law. A general demurrer is one whieh 
excepts to the sufficiency of a previous plead- 
ing in general terms, without skowing spe- 
cifieally tke nature of the objection; and such 
demurrer is suffieient wken the objection is 
on matter of substanee; Steph. Pl. 159; Co. 
Litt. 72 a; Flanagan v. Ins. Co., 25 N. J. L. 
500; Gordon v. State, 11 Ark. 12; Coffin v. 
Knott, 2 G. Greene (Ia.) 582, 52 Am. Dec. 
537; Tyler v. Canaday, 2 Barb. (N. Y.) 160; 
Ckeelc v. Herndon, S2 Tex. 146, 17 S. W. 763. 
A court, after overruling a general demurrer 
to a complaint on the ground that it does 
not state a cause of action, may in its dis- 
cretion enter final judgment on the demur- 
rer; Alley v. Nott, 111 U. S. 472, 4 Sup. Ct. 
495, 28 L. Ed. 491. 

A special demurrer is one which excepts 
to tke sufficiency of the pleadings on the 
opposite side, and shows specifically the na- 
ture of the objection and the partieular 
ground of exception ; Co. Litt. 72 a. An ob- 
jection to a complaint, on the ground of 
ambiguity or uncertainty, can be taken only 
by special demurrer; Kirsch v. Derby, 96 
Cal. 602, 31 Pac. 567 ; as must be a demurrer 
to a plea on the ground of duplicity; Willey 
v. Carpenter, 64 Vt. 212, 23 Atl. 630, 15 L. R. 
A. 853 ; but see Corpening v. Wortkington & 
Co., 99 Ala. 541, 12 South. 426. 

It is necessary where the objection is to 
the form, by the statutes 27 Eliz. c. 5 and 
4 Anne, c. 16; Blakeney v. Ferguson, 18 Ark. 
347; Mitchell v. 'Williamson, 6 Md. 210; Lyon 
v. Fish, 20 Okio, 100. Under a special demur- 
rer the party may, on the argument, not only 
take advantage of the particular faults 
which his demurrer specifies, but also of all 
objections in substance. 

It is not enougk tkat a special demurrer 
object in general terms, that the pleading 
is “uncertain, defective, and informal,” or 
the like, but it is necessary to show in what 
respect it is uncertain, defec-tive, and infor- 
mal; 1 Wms. Saund. 161, n. 1, 337 ö, n. 3; 
Steph. Pl. 159, 101; 1 Chit. Pl. 642. 

A demurrer may be for insuffieieney eitker 
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in substance or in forin; that is, it may be 
either on the ground that the case shown 
by thc opposite party is essentially iiisulli- 
cient, or on the ground that it is stated in 
an inartificial manner; Ilob. 1G4; Itichmond 
v. Brookings, 4S Fed. 241. But sucli a de- 
lnnrrer does not raise the question of the ju- 
risdiction of thc court; Saxton v. Seibeiiiug, 
4S Oliio St. 554, 29 N. E. 179. It lies to any 
of the pleadings, except that there may not 
be a demurrer to a demurrer; Salk. 219; Ba- 
con, Abr. Plcas (N 2). But it will not lie to 
a supplemental complaint; Lewis v. Rowland, 
131 Ind. 37, 30 N. E. 790; while it will to a 
supplemental answer; Eekert v. Binkley, 134 
Ind. 014, 33 N. E. G19, 34 N. E. 441. Demur- 
rer may be to the whole or a part of tbe 
pleading; but if to the whole, and a part be 
good, the demurrer will be overrulcd ; 13 East 
70; Backus v. Richardson, 5 Johns. (N. Y.) 
470; Brown v. Castles, 11 Cush. (Mass.) 34S; 
Tucker v. nart, 23 Miss. 54S; Brown v. 
Duchesne, 2 Curt. C. C. 97, Fed. Cas. No. 2,- 
003; Walton v. Stephenson, 14 111. 77; Scott 
v. State, 2 Md. 2S4; Pinkum v. City of Eau 
Claire, S1 Wis. 301, 51 N. W. 550; Alabama 
Great Soutliern R. Co. v. Tapia, 94 Ala. 220, 
10 Soutli. 23G. Bnt see Barbee v. Road Co., 
0 Fla. 202; Whiting v. Heslep, 4 Cal. 327 ; 
State v. Clark, 9 Ind. 241; Henderson v. 
Stringer, G Gratt. (Ya.) 130; Com. v. Hugkes, 
8 B. Monr. (Ky.) 400. The objection must 
appear on the face of thc pleadings; 2 Saund. 
364; Town of Hartland v. Town of Windsor, 
29 Vt. 354; or upon oyer of some instrument 
defectively set forth therein; 2 Saund. 00, 
n.; Williams v. Bovle, 1 Misc. 304, 20 N. Y. 
Supp. 720. A joint demurrer by two defernl- 
ants to a declaration for want of a cause of 
action should be overruled if the declara- 
tion sets forth a cause of action as to either 
of them ; May v. Jones, 88 Ga. 30S. 14 S. E. 
552, 15 L. R. A. 637, 30 Am. St. Rep. 154; 
Dancaster v. Roberts, 144 111. 213, 33 N. E. 

27. ■ ; 

A demurrer does not reach vagueness and 
uncertainty in a complaint, but tbey must 
be remedied by a motion to make more spe- 
cific and certain; Sheeks v. Erwin, 130 Iud. 
31, 29 N. E. 11; Sluyter v. Ins. Co., 3 Ind. 
App. 312, 29 N. E. C0S; Cbamberlain v. Meu- 
sing, 51 Fed. 0G9. 

Where the want of jurisdiction in a fed- 
eral court is apparent on the face of the 
petition, declaration or complaint, it may be 
taken advantage of by demurrer; Southern 
P. Co. v. Denton, 140 U. S. 202, 13 Sup. Ct. 44, 
30 Li. Ed. 942; ITagstoz v. Ins. Co., 179 Fed. 
5G9; and the same is truc of the statute of 
limitations; Wood v. Carpenter, 101 U. S. 
135, 25 L. Ed. 807; Keiulall v. U. S., 107 U. 
S. 123, 2 Sup. Ct. 277, 27 L. Ed. 437. 

For the various and numerous causes of 
demurrer, reference must be had to the lnw 
of eacb state. 

As to the effect of a denmrrer. It admits 
all such matters of fact as are sufficiently 


pleaded ; Com. Dig. Plcadrr (A 5); Jones v. 
Ireland, 4 Ia. 03; Roherts v. State, 14 Ga. 8, 
58 Am. Dec. 528; Pierson v. Wallace, 7 Ark. 
2S2; Soule v. Seattle, 0 Wash. 315, 33 Pac. 
3S4, 10S0; Jorgens(*n v. Ministcrs of Church, 

7 Misc. 1, 27 N. Y. Supp. 318. Its olli«*e was 
to test the sufliciency uf the procedini: plead- 
ing 1 »otli as to form and substance. aud it 
was resorted to by either party who helieved 
that the pleading of the other party was in- 
sufiicient either hecause the declaration dld 
not show a good cause of action or the i>loa 
did not set up a legal defence; but it does 
not admit mere epithcts charging fraud and 
allegations of legal conclusions; Kent v. R. 
& I. Co., 144 U. S. 75, 12 Sup. Ct. 050, 30 L. 
Ed. 352; nor an erroueous averinent of law ; 
Dickerson v. Winslow, 97 Ala. 491, 11 South. 
91S. 

The demurrer reaches baek to the first 
error in the pleading; Terry v. Tubman, 92 
U. S. 150, 23 L. Ed. 537; but not where the 
defect is of form and not of substance; Bal- 
timore & O. R. Co. v. Harris, 12 Wall. (U. 
S.) 65, 20 L. Ed. 351. On demurrer thc court 
consider the wholc record, and give judg* 
ment according to tlie legal right for the 
party who on the whole seems best entitled 
to it ; 4 East 502; Piekett v. Bank, 8 Ark. 
224; Wales v. Lyon, 2 Mich. 270; Townsend 
v. Jemison, 7 IIow. (U. S.) 70G, 12 L. Ed. 
SSO ; Shaw v. White, 2$ Ala. G37; Claggett 
v. Simes, 31 N. II. 22; Freeman v. Freeman, 
39 Me. 42G; Peoria & O. R. Co. v. Neill, 10 
111. 209. For cxamplc, on a demurrer to the 
replication, if the court think the repllea- 
tion bad, hut perceive substantial fault in 
thc plea, they will give judgment, not for 
the defendant, but for the plaintiff; 2 Wils. 
150; Townsend v. Jemison, 7 IIow. (U. S.) 
706, 12 L. Ed. 8S0 ; providcd the declaration 
be good; but if the dcclaration also be had 
in substance, then, ur>on the same principle, 
judgment would be given for the defendant; 
5 Co. 29 a. The eourtwill not look back lnto 
the record to adjudge in favor of an appar- 
ent right in the plnintiff, unless the plaintilT 
liave himself put liis action upon that 
ground ; 5 B. & Abl. 507. Ifr however, the 
plaintiff demur to a plea in abatemont, and 
tbo court docide against the ploa. tbey will 
give judgment of rospondeat ouster, with- 
out rcgard to any defoct in the deolaration: 
Cartli. 172; Ellis v. Ellis, 4 R. I. 110; Knott 
v. Clemcnts, 13 Ark. 333; Ryau v. May, 14 
111. 49. A partv waives hls dointirrer bv not 
calling for action tliereon; Phopnix Ins. Co. 
v. Boren. 83 Tex. 97, IS S. W. 4S I. 

In Practice. Pnminci * upon cvidcncc is a 
declaration that tlie party making it, gener- 
ally the defendant, will not proceed. because 
the evideiice ollered on the other skle is not 
sufficient to maintaln thc issue; Shaw v. 
Whito, 2S Ala. 037. 

It is said tliat, althougli generally super- 
seded by motion for nonsuit, binding instruc- 
tions, or to exclude the evidence from the 
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jury, the praetiee is recognized “in nearlj' 
half the states” in civil cases; 15 H. L. Kev. 
73S. Nevertheless, the proceeding is so hedg- 
ed about with technicalities that it is infre- 
quently resorted to and when invoked has 
been the subject of the continuing disap- 
proval of the eourts ever since it was said 
by Chief Justice Tilghman that “he who de- 
murs to parol evidence engages in an uphill 
business”; Diekey v. Sehreider, 3 S. & K. 
(Pa.) 41G ; and Emery, J., eharacterized it 
asi “unusual and antiquated praetice”; State 
v. Soper, 16 Me. 293, 33 Am. Dec. G65. ln 
1859 it had long been out of use in New York 
and refusal to allow it was not eause of ex- 
ception; Colegrove v. R. Co., 20 N. Y. 492, 
75 Am. Dec. 418. 

Upon joinder by the opposite party, the 
jury is generally discharged from giving any 
verdict; 1 Archb. Pr. 186; and the demurrer 
being entered on reeord is afterwards argued 
and deeided by the court in banc; and the 
judgment there given upon it may ultimately 
be brought before a court of error; Andr. 
Steph. Pl. 180. It admits the truth of the 
evidenee given and the legal deductions 
therefrom; Davds v. Steiner, 14 Pa. 275, 53 
Am. Dec. 547 ; Hopkins v. Bowers, 111 N. C. 
175, 16 S. E. 1; Doe v. Rue, 4 Blaekf. (Ind.) 
263, 29 Am. Dec. 368; but only sueh infer- 
enees as the jury might have drawn ; Union 
S. S. Co. v. Nottinghams, 17 Gratt. (Ya.) 115, 
91 Am. Dec. 378; MacKinley v. McGregor, 3 
Whart. (Pa.) 369, 31 Am. Dec. 522. An of- 
fer, in a civil case, so to demur, is not stricti 
juris , but is allowable only in the discretion 
of the court and should be refused if there 
is not eolorable cause for it; Jones v. Ireland, 
4 la. 63; it may be tendered by either party 
and the court may compel a joinder, but the 
power should be exereised with discretion, 
and when exercised, the action of the court 
is open to review; EubanlPs Ex’r v. Smith, 
77 Ya. 206. See Plant v. Edwards, 85 Ind. 
588. All faets proved and legitimate infer- 
ences therefrom must be admitted; Hopkins 
v. R. R., 96 Tenn. 409, 34 S. W. 1029, 32 L. 
R. A. 354; Illinois Cent. R. Co. v. Brown, 96 
Tenn. 559, 35 S. W. 560; and until the party 
demurriug does this, the party offeriug the 
evidence is not reipiired to'join in demurrer; 

2 H. Bl. 189 (where tlie subject and the prac- 
tice thereon was elaborately considered in 
the House of Lords) ; and if the evidenee is 
prima facie insufiicient the demurrer is sus- 
tained; State v. Goetz, 131 Mo. G75, 33 S. 
W. 161; otherwise if there is some evidence 
on each material point ; Hagan v. B’l’g & 
Loan Ass’n, 2 Ivan. App. 711, 43 Pae. 1138; 
Cherokee & P. Coal & Mining Co. v. Britton, 

3 Kan. App. 292, 45 Pae. 100. “Since it was 
determiued that a demurrer to evidence eould 
not be resorted to as a matter of right, it 
has fallen into disuse; and as long ago as 
1813 (Young v. Blaek, 7 Cra. (U. S.) 565, 3 
L. Ed. 440) it was regarded as an unusual 
proceeding, and one to be allowed or denied 


by the court in the exercise of a souud dis- 
eretion under all the cireumstances of the 
case;” Suydam v. Williamson, 20 IIow. (U. 
S.) 427, 436, 15 L. Ed. 978. A bill of ex- 
ceptions is more comprehensive, in that it 
permits the review of rulings upon the ad- 
mission of evidenee, objection to which is 
waived by the demurrer; id . An ofter of an 
instruetion to fmd for the defendant, sub- 
mitted at the close of the' plaintiff’s evidence, 
is equivalent to a demurrer to the evidence; 
Mitehell v. Ry. Co., S2 Mo. 106; Baker T. 
State, 31 Ohio St. 314. 

The result of a demurrer to evidence must 
be final judgment for one party or the other 
— for the defendant if his demurrer were 
sustained or for the plaintiff if it were over- 
ruled, and in the latter case judgment would 
be given on the verdict if a conditional one 
had been taken, or if not, a writ of inquiry 
would issue to assess the damages. This 
practice appears from the eases already cited 
and is well stated in Obaugh v. Finn, 4 Ark. 
110, 37 Am. Dec. 773, where it was held to 
be error to retain the jury after joinder in 
demurrer to evidence and to submit the case 
to the jury after overruling the demurrer. It 
would seem therefore that after that has 
been done the defendant demurrant is pre- 
cluded from introduc-ing evidence; State v. 
Groves, 119 N. C. 822, 25 S. E. 819; although 
it appears to have been doue in an Oklahoma 
ease in which, on writ of error, the United 
States Supreme Court held that where the 
defendant, after his demurrer to the evidenee 
was oveiTuled, had introduced evidence in 
his own behalf, he waived any supposed er- 
ror in the deeision on the demurrer ; Mc- 
Cabe & Steen Const. Co. v. Wilson, 209 U. S. 
275, 28 Sup. Ct. 55S, 52 L. Ed. 7S8. And it 
was also done in Oglesby v. R. Co., 177 Mo. 
272, 76 S. W. 623, where, after a demurrer to 
evidence was overruled, the defendant put in 
its testimony, which, with the plaintiff s, was 
considered as a whole and reviewed on ai> 
peal, and the court declined to review the 
judgment that the case was one to go to the 
jury. 

In eriminal trials it is entirely discretion- 
ary with the court whether it will entertain 
a demurrer to the evidence, even though 
eounsel for the prisoner and state should 
both consent to it; Duncan v. State, 29 Fla. 
439, 10 South. 815. In some courts, the pro- 
priety of the proeeeding, in criminal cases, 
is denied; Nelson v. State, 47 Miss. 621; Mil- 
ler v. State, 79 Ind. 198; Baker v. State, 31 
Ohio St. 314; Doss v. Com., 1 Gratt (Va.) 
557 ; State v. Alderton, 50 W. Ya. 101, 40 S. 
E. 350 ; while in others it is allowed but not 
encouraged; Martin v. State, 62 Ala. 240; 
State v, Soper, 16 Me. 293, 33 Am. Dec. 665. 
If allowed, it must state facts, and not evi- 
denee tending to prove those faets; Crowe 
v. People, 92 111. 231 (and this applies also 
in civil causes; Story, J., in Fowle v. Alex- 
andna, 11 Wheat. [U. S.] 320, 6 L. Ed. 484) ; 
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and if it is rcsorted to by an accused, and 
ovcrruled, he cunnot introduce further evi- 
dcnce to controvert that whieh he has ad- 
ruitted ; State v. Groves, 110 N. C. S2l\ 25 
S. E. 810. 

A denmrrer to the cvidence in equity has 
the same el'fect as at law, and concedes ev- 
ery fact which such evidenec tcnds to ijrove, 
aiul evcry inference fairly deducilde from 
the facts provetl; Ilealey v. Siiupson, ll.'l 
Mo. 340, 20 S. W. SSl. 

Eor a full discussion of the subject see 32 
L. R. A. 351. 

Dcmurvcr to intcrrogatorics is the reason 
which a witness tcnders for not answering 
a partieular <iuestion iu interrogatories; 2 
Swaust. 104. It is not, strietly spoaking, a 
dcnuirrcr, except in the popular sense of the 
word ; Gresl. Eq. Ev. 01. The court are ju- 
diciall.v to deterniine its validity. The wit- 
ness inust state his objection very carefully; 
for these deinurrers are held to striet rules, 
and are readily overruled if they cover too 
much; 2 Atk. 524; 1 Y. & J. 152. 

DEMURRER B00K. In English Practicc. 
A transcript of all the pleadings that have 
been filcd or deliverod between the parties 
made npon the formation of au isxue at law. 
3 Steph. Com. 511; Lusli, I*r. 7S7. 

DEMURRER UPON EVIDENCE. See De- 

MURREK. 

DEMY SANKE, DEMY SANGUE. Ilalf- 
blood. A corruption of dcmi-sang. 

DEN AND STROND. Liberty for ships 
and vessels to run aground or come ashorc 
(strand thcmselves). Cowell. 

DENARII. An ancient general term for 
any sort of pccunia mnncrata , or veadj* mon- 
ey. The Freneh use the word denicr in the 
same sense; paycr dc scs proprcs dcnicrs. 

DENARIUS DEI. God’s penny; carnest 
money. A certain sum of money wliicli is 
given by one of the contracting parties to 
the other as a sign of the coinpletion of the 
eontract. See Earnest: God’s Penny. 

It dilTers from arrhoe in this, that tho latter Is a 
part of tho considcration, while the dcnarius Dei Is 
no part of It. 1 Duvergnoy, n. 132; 3 id. n. -19; 
Râpert. dc Jur., Dcnicr à Dicu. 


without the riglits clthor of a natunil-horn 
subject or of uiie who has be«-on e naturaüzed. 
It bas existed from an early p riod, and is 
effcoted only by letters pit<*nt frotn thc sov- 
ereign. Denizatiun lias no r< tr isp«* -tivc 
up(»ration; a donizon is in an ii <* *in diate 
pusition bctwoon an alien and a ndtural b >rn 
sul)jcct, and parlakes of both th»^» <■ iara<*- 
ters. Ile may ordinarily take lainls bj pur- 
cbasc, )>ut not by iiiherit inoe; au*l his i- <io 
horn before donizatiun oannot inlwrit fr »m 
him, but his issue born aflor it n.ay; (*<-< 
huni, Natiormlity 27; Murse, (’itiz<**iship u 
Soe Prie.st v. Cummings, 20 Wend. (X. Y.) 
552. 

The difTcrcnce bctween denlzalinn aml irit- 
uralization is that the denizon Uvmi s a 
Rritish snbjoot froin the dnle of the letters 
whilo a naturalized person is pla< c 1 in a p<>- 
sition e<iuivalont to that of a natural-burn 
subject; Dlcoy, ConH. Laws 104. 

DENIZEN. An alien horn who has ob- 
tninod, o.r donationc lcgis , letters patent to 
makc bim an English subject. 

Ile is intermediate between a natural-born 
subjoct and an alien. Ile may take lands by 
purchase or devise,—which an alien cannot; 
but he is incapable of taking by inheritance. 
l Bla. Com. 374. 

In Soutli Carolina, an<l perhaps in other 
states, this civil condition is well known to 
the law, having been created by stalutc. 

Thc right of making denizens is uot ex- 
clusively vested in the king, for it is pos- 
sessed by parliament. but is searcoly evcr 
cxercised but by royal powcr. lt may be 
enected by conquestj 7 Cu. 0 o; 2 Vontr. d; 
Com. Dig. Alicn (D 1) ; Cbitty, Com. Law 
120. See Demzation. 

In the common hnv, thc word dcnizen Is 
sometimes appliod to a natural-born sub- 
ject. Co. Litt. 120 a: Iawv v. McCartee, G 
Pet. (U. S.) 102, 110, S L. Ed. 334. 

DENOUNCE. A term frequently used in 
regard to treaties, indicnting the act of one 
uation in giving noticc to another nation of 
its intention to tcrmimite an existing treaty 
between the two nations. Tbe Freneh dc- 
nonccr meaiis to deelarc. to lodge an infor- 
mation against. Rellows, Fr. Dict 


DENATIONALIZATION. See Expatrlv- 

TION. 

DENIAL. In Pleading. A traverse of the 
statemeiit of the opposite party; a defence. 

DENIER À DIEU. In French Law. A 
sum of money which the hircr of a thing 
gives to the otlier party as cvidenco, or for 
the consideration of uie contract, which 
either party may annul within twentv-four 
hours, the one who gave the dcnicr à Dicu 
by demandlng, and the other by rcturning 1 
it. See Dknarius Dei. 

Earncst ISIoney. Rellow’s Dlct. 

DENIZATION. Tbe act by which a for- 
eigner becomes a subject of a couutry, but 


DENOUNCEMENT. In Mexican Law. A 
judicial proceedlng fur the forfeiturc of laiul 
lield L>y an alien. Sec l>e Merle v. Mathews, 
2G Cal. 477; Yon Sehmidt v. llunlingten. 1 
Cal. 03; Craig v. Lesiie, 5 WheaL (U. S.) 
5G3, 4 L. Ed. 4G0. 

DENUNCIATION. In Civil Law. The act 
by whleh an individual informs a publie olfi- 
cer, whosc dnty it is to prosecutc offemlers. 
that a criiue has boen committed. See 1 Rro. 
Civ. Law 447; Ayliffe, Parerg. 210; Pothler, 
Proe. Cr. sect. 2, § 2. 

The giving of an information in the ee- 
clesiastical courts by one who was not the 
accuser. 
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DENUNTIATIO. In Old English Law. A 

public notice or summons. Bracton 202 b. 

DEODAND. Any personal cbattel wliat- 
ever, animate or inanimate, wliich is the im- 
mediate cause gf the death of a liuinan crca- 
ture. It was forfeited to the king to be dis- 
tributed in alms by his high almoner “for 
the appeasing.” says Coke, “of God’s wrath.” 
The word cornes from Deo dandum , a thing 
that must be offered to God. 

A Latin phrase whieh is attrihuted to Bracton has, 
hy mistranslation, given rlse to some erroneous 
statements in some of the authors as to what are 
deodands. Omnia qu(Z ad mortem movent, although 
it evidently means ail things which tend to produce 
death, has been rendered move to death, — thus glv- 
ing rise to the theory that things in motion only are 
to be forfeited. A difference, however, according to 
Blaclcstone, existed as to hoW much was to be sacri- 
ficed. Thus, if a man should fall from a cartwheel, 
the cart being stationary, and be killed, the wheel 
only would be deodand: while, if he was run over 
by the same wheel in motion, not only the wheel but 
the cart and the load became deodand. And this, 
even though it belonged to the dead man. Horses, 
oxen, carts, boats, mill-wheels, and cauldrons were 
the commonest deodands. The common name for it 
was the “bana,” the slayer. In the thirteenth cen- 
tury the common practice was that the thing itself 
was delivered to the men of the township where the 
death occurred, and they had to account to the 
king’s officers. In very early records the justiees in 
eyre named the charitable purpose, to which the 
money was to be applied ; 2 Poll. & Maitl. 471. In 
1840, a railway company ln England was amerced 
£2,000, as a deodand. I^eodands were not abolished 
till 1846. See 1 Bla. Com. 301; 2 Steph. Com. 551; 
Holmes, C. L. 24. 

No deodand acerues in the case of a fel- 
onious killing; 1 Q. B. 81S; 1 G. & D. 211, 
481; Dow. 1048. Deodands, as droits for- 
merly attaching to the office of the Lord 
High Adiniral, are defined as “things instru- 
mental to the death of a man on shipboard, 
or goods found on a dead body cast on 
shore.” See 2 Browne, Civ. L. 5G. 

DEPART. To divide or separate actively. 
The departers of gold and silver were no 
more than the dividers and refiners of those 
metals. Cowell. 

DEPARTMENT. A portion of a country. 
In France, the country is divided into de- 
partments, which are somewhat similar to 
the counties in this country. The United 
States have been divided into militarv de- 
partments, iucluding certain portions of the 
country. Parker v. U. S., 1 Pet. (U. S.) 
293, 7 L. Ed. 150. 

A portion of the agents employed by the 
executive branch of the United States gov- 
ernment, to whom a specified class of duties 
is assigned. They are appointed by the 
president, by and with the advice of the 
senate. 

The Department of State is intrusted with 
such matters relating to correspondence, 
commissions, and instructions to or with 
public ministers and consuls of the United 
States, or to negotiations with public minis- 
ters from foreign states or princes, or to 
memorials or other applications from foreign 


public ministers or other foreigners, or to 
such matters respeeting foreign affairs as 
the president shall assign to said depart- 
ment. U. S. K. S. § 202. It has custody and 
charge of the seal of the United States, and 
of the seal of the department of state, and 
of all of the books, papers, records, etc., in 
and appertaining to the department, or any 
that may hereafter be acquired by it; id. § 
203. 

The priucipal officer is a secretary ; he 
shall conduct the business of the department 
in such manner as the president shall direct. 
There are three assistant secretaries of state. 

The Dcpartment of the Treasury has 
charge of the services relating to the financ- 
es. It is the duty of the secretary to digest 
and prepare plans for the improvement and 
management of the revenue, and for the 
support of public credit; to prepare and re- 
port estimates of the public revenue and the 
public expenditures; to superintend the col- 
leetion of the revenue; to decide on the 
forms of keeping and stating accounts and 
making returns, and to grant, under limita- 
tions established by law, all warrants for 
moneys to be issued from the treasury in 
pursuance of appropriations by law; to make 
report and give information to either branch 
of the legislature, in person or in writing, 
respecting all matters referred to by the 
senate or house of representatives, or which 
shall appertain to his office; and, generally, 
to perform all such services relative to the 
finances as he shall be directed to perform. 
The department includes internal revenue; 
the mint; life saving service; engraving and 
printing; national banking system; revenue 
marine; customs; supervising architect. 
There are three assistant secretaries. 

The Department of War is intrusted wfith 
duties relating to the land forces. There is 
an assistant secretary. U. S. R. S. § 214. 
It has charge of the Military Academy. 

The Dcpartment of Justice is presided 
over by the attorney-general, who is assisted 
by tlie solicitor-general aud four assistant 
attomeys-general, and by solicitors for cer- 
tain departments. There is provision for 
the employment of special counsel in certain 
cases. 

The attorney-general is required to give 
his advice and opinion upon questions of 
law whenever required by the president or 
the head of any executive department, and 
on behalf of the United States to procure 
proper evidence for, and conduct, prosecute 
or defend all suits in the supreme court or 
in the court of claims, in which the United 
States or any officer thereof, as such officer, 
is a party or may be interested. He exer- 
cises general superintendence and direction 
over the attorneys and marshals of all the 
districts in the United States aud territories, 
and has power to employ and retain such at- 
torneys and counsellors-at-law as he may 
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think necessaiy to assist the distrlct attor- 
neys in the discharge of their duties. U. S. 
R. S. § 34G. 

The Post Office Department has the gcner- 
al charge of matters relating to the postal 
service, the establishinent of post-oüices, ap- 
pointment of posJ;mastors, and the like. The 
head of the dcpartment is the postmaster- 
general and there are four assistant post- 
masters-general. U. S. U. S. §§ 304-300; 1 
Supp. 02T. 

The Dcpartmcnt of thc Navy is intrusted 
with the charge of the navy. Thcre is an 
assistaut secretary and a judge advocate- 
general. There are in the navy department 
certain bureaus: Yards and docks; equip- 
ment and recruiting; navigation; ordnance; 
construction and repair; steam engincering; 
provisions and clothing; medieine and sur- 
gery. It includcs the Marine Corps and tlie 
Naval Academy. 

The Dcpartmcnt of the Intcrior lias gener- 
al supervisory aud appellate powers over the 
office of the comnnssioner of patents, and 
charge of the land ollicc, Indian affairs, pen- 
sions, edncation, mines, gcological survey, 
government hospitals and asylums and capi- 
tol buildings. Thcre is an assistant secre- 
tary. 

The Dcpartmcnt of Âgriculturc is presided 
üver by a secretary of agriculture. The de- 
sign and duties of this department are to 
ucquire and diffuse useful information on 
subjects eonnected with agriculture, and to 
procure, propagate, aud distribnte among the 
pcople new and valuable seeds and plants; 
Act Feb. 0, 1SS0 ; by act of 1S90 the Weather 
Bureau was added. There is an assistant 
secretary. 

The Departmcnt of Commercc was pro- 
vkled by Act of Feb. 14, 1003, as the Depart- 
ment of Commcrce and Labor; upon the cre- 
ation (infra) of the Department of Labor, it 
became the Department of Commerce. The 
department includes supervision of corpora- 
tions, lighthouses, the census, steamslnp in- 
spection, standards, navigation aiul foreign 
and domestic commerce. 

The Dcpartmcnt of Labor was created by 
Act of March 4, 1013, to promote the welfare 
of the wage carnors of the Unitod Stat<'s, to 
improve their working conditions, etc. It in- 
clucles immigration, naturalization, lal)or 
statistics and chiblren's bureau. 

As to the succession to the presidency, see 
Cauinet. 

DEPARTURE. In Maritime Law. A devi- 
ation from the eourse prcscribcd In the policy 
of insurance. Sce Deviation. 

In Pleading. r The statemcnt nf matter in a 
replication, rejoinder, or subsequent pload- 
ing, as a canse of action or dofencc, which is 
not pursuant to the previous plcading of 
the same party, aml which does not support 
and fortify it. 2 Wms. Sauml. 84 a, n. 1 ; Co. 
Litt. 304 a. It is not allowable, as it pre- 


vcnts reachlng an isvue; Kimberlin v. Car- 
ter, 49 Ind. 111; Whitc v. Joy. 13 N. Y. S3, 
80; 2 Wms. Saund. a, n. 1; Stcpli. PJ. 410. 

A replication In tort following a doclnra- 
tion In eontract is a departuiv; 1 I;. & S 
S3G; aml so it is wheu evideiu ♦* uf an en- 
tirely different character is required to sup- 
port the declaration and tlie reply; John 
son v. Bank, 50 Kan. 250, 52 Pac. SM. Tln* 
change of an immatcrial point Is no dej irt- 
ure; 1 Stra. 21 ; nor is it if one of the Iater 
plcadings nierely fortilies tlic former; 1 Lev. 
Sl; nor where the replication merely an- 
swers a pnma facic dcfenee set up by tlic* 
plca, as a statutc against a claim of cominon- 
Iaw right; 2 B. & S. 402; nor the allcgntion 
in reply of new niatter necessary to mcet the 
allegations of the auswcr, if not contrndb-to- 
ry to the facts statcd in tlie original plcatl- 
ing; Iluntcr Milling Co. v. Alleii, 74 Kan. 
G79, SS Pac. 252, 8 L. It. A. (N. S.) 201; Mc- 
Lachlin v. Barker, G4 Mo. App. 511; Ma\e< 
v. Stcphons, 38 Or. 512, G3 I'ac. 7C0, G4 Pac. 
310; MeFaddcn v. Schroeder, 4 Ind. App. 
305, 20 N. E. 401, 30 N. E. 711; nor the set- 
ting out of previous averments in greater 
detail; Zorn v. Livesley, 44 Or. 501, 75 Pac. 
1057. 

It is to be taken advantage of by demurrer, 
general; 5 D. & R. 295; Sterns v. Patterson, 
14 Johns. (N. Y.) 132; Keny v. Goodwin, 1G 
Mass. 1; or special: 2 Saund. S4; Com. Dig. 
Plcadcr (F 10) ; Hanover Fire Ins. Co. of 
City of New York v. lirown, 77 Md. Gl, 25 
Atl. 0S9, 27 Atl. 314, 30 Am. St. Rep. 3<T>. 

. A departure is cured by a venüct in favor 
of liirn who makes it, if the matter pleaded 
by way of departure is a sutlieicnt answer in 
substance to what has been before pleaded 
by the opposite party; that is, if it would 
have been sutlicient if plcaded in the first 
instance; 2 Saund. S4 ; 1 Lilly, Abr. 444. 

DEPARTURE IN DESPITE 0F C0URT. 

This took place where tlie tenant, having 
once made his appearance in court upon de- 
mand, failed to reappear when demanded; 
Co. Litt. 139 a. As the whole term is, in 
conteiuplation of law, but a single day. an 
appenranec on any day, and a subsequent 
failure to reappear at any subsequcnt part 
of the tcrm, is such a departure: S Co. G2 a: 
1 Rolle. Abr. 5S3 ; Mete. Yelv. 211. 

DEPENDENCY. A terrilory distinct from 
the country in whlch the suprome sovereign 
power rcsides, but belonglng riglitfully to it, 
and subject to tbe laws and regulations 
wliieli tbe sovcreign may think proper to pre- 
scribe. ' 

lt differs from a colony, because it Is not settled 
by the citizcns of the soverelgn or mother state; 
aud from possession, beeause lt is beld by othcr title 
than Ihat of mcre conquest. I'or example, Malta 
was considercd a dependency of Great Britaln in the 
ycar 1S13. U. S. v. The Nancy. 3 Wash. C. C. 2S6, 
Fcd. Cas. No 15.S54. See Act of Cong. Mch. 1. 1S09, 
commonly called the non-Imporiatlon law; Terri- 
tory; Indiaks. 
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DEPENDENT. One who derives support 
from another. Ballou v. Gile, 50 Wis. 01S, 
7 N. W. 561; Supreme Couneil American 
Legion of Honor v. Perry, 140 Mass. 500, 5 
N. E. G34; not merely persons who derive a 
benefit from the earniugs of the deeeased; 
[1S09] 1 Q. B. 1005. A father is in part de- 
pendcnt on his ehild, however young, if the 
wages of the child form part of the comrnon 
fund to maintain the home; 11000] A. C. 35S; 
Alexander v. Parlcer, 144 111. 355, 33 N. E. 
1S3, 10 L. R. A. 187 (where the term is used 
with referenee to benevolent associations). 
See Deatii. 

DEPENDENT PR0MISE. One which it is 
not the duty of the promisor to perforin un- 
til some obligation contained in the same 
agreement has been performed by the other 
party. Hamm. Partn. 17, 20, 30, 100; Harr. 
Cont. 152. See Contract; Covenant; Inde- 

PENDENT PROMISE. 

DEP0NENT. One who gives information, 
on oath or afiirmation, respecting some facts 
kuown to him, before a magistrate or other 
person entitled to administer an oath; he 
who makes a deposition. Bliss v. Shuman, 47 
Me. 24S. See Affiant. 

DEP0RTATI0N. In Roman Law. A per- 
petual banishment, depriving the banished of 
his riglits as a eitizen: it differed from rele- 
gation (q. v.) and exile ( q. v.). 1 Bro. Civ. 
Law, 125, n.; Inst. 1. 12. 1; Dig. 48. 22. 14. 1. 

In Modern Law. “The removal of an alien 
out of the country, simply because his pres- 
ence is deemed inconsistent with the public 
welfare, and without any punishment beiiig 
imposed or contemplated, either under the 
laws of tlie country out of which he is sent, 
or under those of the country to which he is 
taken. ,T Fong Yue Ting v. U. S., 149 U. S. 
700, 13 Sup. Ct. 1016, 37 B. Ed. 905. It differs 
from transportation (q. v.) f which is by way 
of punishment of one convicted of an offence 
against the laws of the country; and from 
extradition (q. v.), wliich is the surrender to 
another country of one accused of an offence 
against its laws, there to be tried, and, if 
found guilty, punished; id. It is not a crim- 
inal proceeding; U. S. v. Hing Quong Chow, 
53 Fed. 233. 

The right of a nation to expel or deport 
foreigners who have not been naturalized or 
taken any steps towards becoming citizens of 
the country, rests upon the same grounds, 
and is as absolute and unqualified as the 
right to prohibit and prevent their entrance 
into the country; Fong Yue Ting v. U. S., 
149 U. S. 69S, 13 Sup. Ct. 1016, 37 L. Ed. 905, 
which holds, by a divided court, that this 
right exists even though snch persons be 
subjects of a friendly power and have ac- 
quired a domicile in this country. This case 
follows Vattel, Law of Nations § 230; Or- 
tolan, Dipl. de la Mer 207; 1 Phill. Int. L. 
§ 220; Bar, Int. Law (Gillespie’s ed.) 70S. 


None of the guaranties of the United States 
constitution, first amendmeut, respeccing 
frcedom to worship, speak-, publish or peti- 
tion, are infringed by the immigration act of 
March 3, 1003, for the exciusion and deporta- 
tiou of alien anarchists; U. S. v. Williams, 
194 U. S. 279, 24 Sup. Ct. 719, 4S L. Ed. 070. 

So the child of an alien, born abroad, 
whose father afterwards comes here and is 
naturalized, can be exc-luded and deported if 
found to be suffering from a contagious dis- 
ease; Zartariau v. Billings, 204 U. S. 170, 
27 Sup. Ct. 1S2, 51 L. Ed. 42S. 

Deportation is an inherent sovereign pow- 
er; Tiaco v. Forbes, 22S U. S. 540, 33 Sup. 

Ct. 585, 57 L. Ed. -. Congress has the 

power to deport aliens whose presence is 
deemed liurtful, and this applies to prosti- 
tutes, regardless of how long they have been 
here; Bugajewitz v. Adarus, 228 U. S. 5S5, 
33 Sup. Ct. 607, 57 L. Ed.- . 

In England, the only question has been 
whether deportation could be exercised by 
the king without the consent of parliament. 
It was formerly exercised by the king, but 
in later times by parliament. See 2 Inst. 
57; 1 Bla. Com. 260; 6 Law Quart. Rev. 27. 
A British colonial governor has exercised it; 
1 Moore, P. C. 460. See App. Cas. (1891) 272. 

Congress may exercise the power through 
the executive, or may call in the judiciary 
to ascertain coutested facts; Fong You Ting 
v. U. S., 149 U. S. G9S, 13 Sup. Ct. 1016, 37 
L. Ed. 905. 

See Alien-Laeor; Anarchist; Chinese; 
Citizen ; Naturalization ; Renvoi. 

Under the act of August 18, 1894, the deci- 
sion of the secretary of commerce of the 
right of a person of Chinese descent to enter 
the United States is conclusive on the fed- 
eral eourts, though citizenship, and not dom- 
icil, is the ground on which the right of en- 
try is claimed; U. S. v. Ju Toy, 19S U. S. 
253, 25 Sup. Ct. 644, 49 L. Ed. 1040. If he 
enters unlaw T fuIly, he may be deported by 
the secretary of commerce; Prentis v. Seu 
Leung, 203 Fed. 25, 121 C. C. A. 3S0. 

“Moral turpitude,” as ground of exclusion 
of an alien, means au act of baseness, vile- 
ness or depravity in the private and social 
duties which one owes to society, and as ap- 
plied to offences includes only such crimes as 
manifest personal depravity or baseness; 
U. S. v. Ulil, 203 Fed. 152 ; publishiug a crirn- 
inal libel against King George V, of w’hich 
the person seeking entrance had been con- 
victed and sentenced to one year’s imprison- 
ment in England is not ground of exclusion; 
id. f affirmed, U. S. v. Uhl, 210 Fed. 860. 

DEP0SE. To deprive an individual of a 
public ^mpioyment or office against his will. 
Wolffius, Inst. § 1063. The term is usually 
applied to the deprivation of all authority of 
a sovereign. 

To give testimony under oath. See Depo- 

SITION* 
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DEPOSIT. A naked bailment of goods 
to be kept for the depositor witbout reward, 
and to be returned when he shall require it. 
Jones, Iiaihn. 3G, 117; Eellows Falls Bank 
v. Bank, 40 Vt. 380. 

A bailment of goods to be kept by the 
bailee without reward, and delivered accord- 
ing to the object or purpose of the original 
trust Stoix Bailm. § 41; Itichardson v. Fu- 
trell, 42 Miss. 544. 

A contract by which one of the contract- 
ing parties gives a thing to auother to keep, 
wiio is to do so grntuitously and obliges liim- 
self to return it wheii he shall be requested. 
See 3 L. R. P. C. C. 101. 

An irrcgular deposit arises where one de- 
posits money witli another for safekeeping, 
in cases where tlie latter is to return, not the 
specitic inoney deposited, but an equal suin. 

A quasi dcposit arises where one comes 
lawfully into jjossession of the goods of an- 
other by finding. 

A depositary is bound to take only ordi- 
nary care of the deposit, which will of course 
vary with the character of the goods to be 
kept, and other eircumstanees; Edw. Bailm. 
43. See Vickroy v. Skelley, 14 S. & R. (Pa.) 
375; Foster v. Bank, 17 Mass. 479, 9 Am. 
Dec. 1GS; Tracy v. Wood, 3 Mas. 132, Fed. 
Cas. No. 14,130; 1 B. & Ald. 59. Wliile gross 
negligence on the part of a gratuitous bailee 
is not fraud, it is in effeet the same thing; 
First Nat. Bank v. Graham, 100 L. S. G99, 25 
L. Ed. 750. lle has, in geueral, no right to 
use the thing deposited; Bac. Abr. Bailment , 
D; unless in cases wliere permission has 
been given or may from the nature of the 
case be implied ; Story, Bailm. § 90; Jones, 
Bailm. S0, Sl. Ile is bound to return the de- 
posit in individuo , and in the same state iu 
wliich he received it : if it is lost, or injured, 
or spoiled, by his fraud or gross negligence, 
he is responsible to the extent of the loss or 
injury; Jones, Bailm. 3G, 4G, 120; Foster v. 
Bank, 17 Mass. 479, 9 Am. Dec. 1GS; Stanton 
v. Bell, 9 N. C. 145, 11 Am. Dec. 744; 1 Dane, 
Abr. c. 17, arts. 1 and 2; Ilubbell v. Bhindv, 
S7 Mich. 209, 49 N. W. 502, 24 Am. St. Rep. 
154. Ile is also hound to restore, not only 
the thing deposited, but anv increase or prof- 
its which may have accrued from it; if an 
animal deposited bear young, tlie latter are 
to be delivered to the owner; Story, Bailm. 
§ 99. 

In the case of irregular deposits, as those 
witli a bank, tlie relation of the bank to its 
customer is that of debtor aiul creditor, and 
does not jiartake at all of a fiduciary cliar- 
acter. It ceases altogether to be the money 
of the depositor, and becomes the nioney of 
the bank. lt is his to do what he pleases 
with it, and there is no trust created; Edw. 
Bailm. 41, 45; Commercial Bank of Albany 
v. Hughes, 17 Wend. (N. Y.) 94; 1 Mer. 5GS; 
Bank of Marysville v. Brewing Co., 50 Oliio 
St. 151, 33 N. E. 1054, 40 Am. St Bep. GG0 ; 


American Excliange Nat Bank v. Gregg, 13S 
111. 59G, 2S N. E. 839, 32 Am. St. Rep. 171; 
Collins v. State, 33 Fla. 439, 15 South. 214 ; 
Ceütral Nat. Bank v. Ins. Co., 101 F. S. 04, 
2G L. Ed. G93. See Jacubus.v. Ja<obus. 37 N. 
J. Eq. 1S. ln Law’s Estate, 144 1 507, 22 

Atl. 831, 14 L. R. A. 103, it was held to be 
“a temporary disjiosition of rnoney for safe- 
keeping,” not creating the relatiun of dobtor 
and creditor ; nor is it a loau; id.; EUiutt 
v. State Bank, 128 Ia. 275, 103 N. W. 777, 1 
L. R. A. (N. S.) 1130, 111 Am. St. Rep. 19N lf 
the jury believe from thc evidence that the 
partles intended that a bank sliould not re- 
ceive a check as cash, but only as an agont 
for collection, then title to the c-heck does 
not vest in the bank at the time of the de- 
posit; Fayette Nat. Bank v. Summers, 105 
Va. GS9, 54 S. E. SG2, 7 L. R. A. (N. S.) G91. 

Where a commission merchant deposits his 
principars money in his own account in bank, 
it cannot be applied to the payment of tlie 
former’s debt to the bank; Boyle v. Bank, 125 
Wis. 49S, 103 N. W. 1123, 104 N. W. 917, 1 L. 

R. A. (N. S.) 1110, 110 Am. St. Rep. S44, cit- 
ing Union Stock Yards Nat. Bank v. Gilles- 
pie, 137 U. S. 411, 11 Sup. Ct, 11S, 34 L. Ed 
724. 

As to deposits In savings banks, etc., for 
another, see Doxatio Mortis Causa. 

See Ciieck; Indorsement; National 
Bank. 

The legnl remedv is a suit at law for debt: 
the balance cannot be reached by a bill in 
equity; 2 II. L. Cas. 39; except in some 
cases of insolvency, when a fund can be fol- 
lowed ; Voight v. Lewis, 11 Phila. (I*a.) 511, 
Fed. Cas. No. 1G,9S9. See infra. A bank is 
not liable for interest unless expressly con- 
tracted for ; and the deposit is subject to 
the statute of limitations; 2 II. L. Cas. 39; 
McLoghlin v. Bank, 139 N. Y. 514, 34 N. E. 
1095. Othervise. in the ease of a certificate 
of deposit payable on demand ; Hartman's 
Appeal, 107 Pa. 333. 

The general rule that the title passes upon 
the deposit does not apply whcn the subject 
of the deposit is a sight draft and tlie bank 
at the time of the acceptance was insolvent 
and its otlieers knew it to be so; St. I>ouis & 

S. F. R. Co. v. Johnston, 133 V. S. 5GG. 10 
Sup. Ct. 390. 33 L. Ed. GS3. The aceeptnnee 
of a deposit bv a bank irretrievably insolvent 
will constitute sucli fraud as will eutitle tbe 
depositor to bis drafts or tbeir proeeeds; id.: 
Cragie v. lladley, 99 N. Y. 131. 1 N. E. 537, 
52 Am. Rep. 9; Bruner v. Bank, 97 Tenn. 510, 
37 S. W. 2S0, 34 L. lt. A. 532. Wheu checks 
are reccived by a bank hopelessly insolvent 
and not coliected until aftcr it closes its 
doors, tbe owner niay recover tbe checks or 
their proceeds; City of Soinerville v. Beal, 
49 Fed. 790; lie may rescind tlie transfer and 
stop payment of the check ; First Nat. Bank 
of Meridian v. Strauss. GG Miss. 479, G South. 
232, 14 Am. St. Rep. 579; or reclaim it from 
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the hands of the assignee; Cragie v. Had- 
ley, 99 N. Y. 131, 1 N. E. 537, 52 Am. Rep. 9; 
or of a third person who did not give value 
for it; National Citizens’ Bank v. Howard, 
3 IIow. Pr. N. Y. (N. S.) 511; but not if the 
check has been turued over to a bona fide 
purchaser for value ; Grant v. Walsh, S1 
Ilun 449, 31 N. Y. Supp. GO. If tke subject 
of the deposit is money and is in a separate 
package, the depositor may recover it from 
the reeeiver; In re Commercial Bank, 1 Ohio 
N. P. 35S; Ckaffee v. Fort, 2 Lans. (N. Y.) 
81; Furber v. Stephens, 35 Fed. 17; but if it 
has passed into the hands of the assignee 
and been mingled with the other funds of 
the bank, and cannot be traced, the depositor 
is not entitled to a preference ; Lotze v. Hoer- 
ner, 25 Oliio L. J. 31; Wilson v. Coburn, 35 
Neb. 530, 53 N. W. 466; Blake v. Bank, 12 
Wash. 619, 41 Pae. 909; In re North River 
Bank, 60 Hun 91, 14 N. Y. Supp. 261. It has 
been lield that if money and cliecks are de- 
posited a few minutes before the doors of 
the bank are closed and the ckecks are sub- 
sequently collected, so that the specific mon- 
ey deposited and the proceeds of the checks 
come to tke hands of the receiver, the own- 
er may recover them from him. The fact 
that the money cannot be identified will not 
prevent its recovery if it is still in the mass 
in the receiver’s hands ; Wasson v. Hawkins, 
59 Fed. 237, followed in Lake Erie & W. R. 
Co. v. Bank, 65 Fed. 690. 

Deposits in the civii law are divisible into two 
kinds—necessary and voluntary. A necessary de- 
posit is such as arises from pressing necessity ; as, 
for instance, in case of a fire, a shipwreck, or other 
overwhelming calamity; and thence it is called 
miserabile depositum. La. Civ. Code 2935. A vol- 
untary deposit is such as arises without any such 
calamity, from the mere consent or agreement of 
the parties. Dig. 16. 3. 2. 

This distinction was material in the civil law in 
respect to the remedy, for involuntary deposits thc 
action was only in simplum , in the other in duplum, 
or twofold, whenever the depositary was guilty of 
any default. The common law has made no such 
distinction. Jones, Bailm. 48. 

Deposits are agaln divided by the civil law Into 
simple deposits and sequestrations: the former is 
when there is but one party depositor (of whatever 
number composed), having a common interest; the 
latter is where there are two or more depositors, 
having each a different and adverse interest. These 
distinctions do not seem to have become incorpo- 
rated into the common law. See Story, Bailm. § 41. 
See Bailment. 

Deposit is sometimes used as equivalent 
to or in the sense of earnest ( q . v.) y when 
made by way of a forfeiture to bind a bar- 
gain. In such case it is forfeited on a breach 
“cven if as a deposit and in part payment 
of the purchase money,” and it cannot 
be recovered back unless circumstances 
make it unequitable to retain it; 53 L. J. 
Ch. 1061; 27 Ch. D. 89. 

See Gift ; Certificate of Deposit. 

DEPOSITARY. A person entrusted with 
anything by another for safekeeping; a 
trustee; fiduciary; one to whom goods are 


bailed to be held without recompense. 
Stand. Dict. 

DEP0SITI0N. The testimony of a wit- 
ness reduced to writing, iu due form of law, 
by virtue of a commission or otker author- 
ity of a competent tribunal, or according to 
tke provisions of some statute law, to be 
used on the trial of some question of fact 
in a court of justice. Stimpson v. Brooks, 
3 Blatckf. 456, Fed. Cas. No. 13,454; State 
v. Dayton, 23 N. J. L. 49, 53 Am. Dec. 270. 

Depositions were not formerly admitted 
iu common-Iaw courts, and were afterwards 
admitted from necessity, where the oral 
testimony of a witness could not be obtain- 
ed. But in courts of ckancery this was 
formerly the only method of taking testi- 
mony; Ad. Eq. 363. In some of the states, 
however, both oral testimony and depositions 
are used, the same as in courts of common 
law. 

In criminal cases, depositions cannot be 
used without the consent of the defendant; 
3 Greenl. Ev. § 11; Dominges v. State, 7 
Smedes & M. 475, 45 Am. Dec. 315; McLane 
v. State, 4 Ga. 335. This is a necessary 
consequence of the provision of the constitu- 
tion of the United States that in all crim- 
inal prosecutions “the accused shall enjoy 
the right to be confronted witli the witness- 
es against him.” Amend. art. 6. This prin- 
ciple is recognized in the constitutions or 
statutes of most of the states of the Union. 
3 Greenl. Ev. § 11; Cooley, Const. Lim. 387. 

In some of the states, provision is made 
for the taking of depositions by the accused. 
Conn. Comp. Stat. art. 6, § 162; 3 Greenl. 
Ev. § 11. 

Provision has been made for taking dep- 
ositions to be used in civil cases, by an act 
of congress and by statutes in most of the 
states. 

U. S. Rev. Stat. §§ 863-S76, direct tbat when, io 
any civil cause depending in any district in any 
court of the United States, the testimony of any per- 
son shall be necessary who shall live at a greater 
distance from the place of trial than one hundred 
miles, or is bound on a voyage to sea, or is about to 
go out of the United States, or out of such district, 
and to a greater distance from the place of trial 
than as aforesaid, before the time of trial, or is an- 
cient, or very infirm, the deposition of such person 
may be taken, de bene esse, before any justice or 
judge of any of the courts of the United States, or 
any commissioner of a circuit court, or any clerk of 
a district or circuit court, or before any chancellor, 
justice, or judge of a supreme or superior court, 
mayor or chief magistrate of a city, or judge of a 
county court or court of common pleas of any of the 
United States, or any notary public, not being of 
counsel or attorney to elther of the parties, or in- 
terested in the event of the cause ; provided that a 
notification in writing from the party or his attor- 
ney, to the adverse party, to be present at the tak- 
ing of the same, and to put interrogatories, if he 
think fit, be first made out and served on the adverse 
party, or his attorney, as either may be nearest. 
And in all cases in rem, the person having the agen- 
cy or possession of the property at the time of the 
seizure shall be deemed the adverse party until a 
claim shall have been put in; and whenever, by rea- 
son of the absence from the district, and want of an 
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attorney of record, or otber reason, the givlng of the 
notice hcrein required shall be impractlcable, it shall 
be lawful to take such depositiona as there shall be 
urgent necessity for taking, upon such notice, as 
any judge authorteed to hold courts in such circuit 
or district shall think reasonable and direct. Any 
person may be comptilcd to appear and depose, as 
provided by this section, in the same manner as 
witnesscs may be compeiled to appear and testify 
in court. And every pcrson deposing as aforesaid 
shal! be carefuliy examiued and cautioned, and 
sworn or affirmed to testify to the vchole truth, and 
shall subscribe the testimony by him or her given, 
after the same shall be reduced to writing, which 
shail be done only by the magistrate taking the dep- 
osltlon, or by the deponent in his presencc. And 
the depositions so taken shall be retained by such 
magistrate until hc delivcr the same with his own 
hand lnto the court for which they are taken, or 
shail, together with a certificate of the reasons as 
aforesaid of their being taken, and of the noticc, lf 
any given, to the adverse party, be by him the said 
magistrate seaied up and dlrected to such court, and 
remain under his seal untli opened in court. But 
unless it appears to the satisfaction of the court 
that the witness ls then dead or gone out of the 
United States, or to a greater distance than one 
hundred miles from the place where the court is 
sitlng, or that, by rcason of age, sickness, bodily in- 
firmity, or Jmprlsonmcnt, he is unabie to travel and 
appear at court, such deposition shall not be used 
in the cause. Provided that nothing herein shall be 
construcd to prevent any court of the United States 
from granting a dedimus po testatcvi, to take depo- 
sitions according to common usage, when it may be 
necessary to prevent a failure er delay of justice, — 
which power they shall severally possess; nor to 
extend to depositions taken in perpetuam rei memo- 
riam, which, if they relate to matters that may be 
cognizable in any court of the United States, a cir- 
cuit court, on application thercto, made as a court 
of equlty, may, according to the usages ln chan- 
cery, direct to be taken. 

In any cause before a court of the United States, 
lt shall be lawful for such court, in lts discretion to 
admit in evidence any deposition takcn in perpctuam 
rei memoriam, which would be so admissible in a 
court of the state wherein such cause is pending, 
according to the laws thereof. 

The act of January 24, 1827, authorizes the clerk 
of any court of the United States within whlch a 
witness resides, or where he ia found, to issue a 
subpcena to compel the attendance of such wltness ; 
and a neglect of the witness to attend may be pun- 
ished by the court whose clerk has issued the sub- 
pcena, as for a contempt. And when papers are 
wanted by the partics litigant, the judge of the 
court within which they are may issue a subpoena 
duces tecum, and enforce obedience by punishment 
as for a contempt. R. S. §§ 8G3-S75 ; see Bleaso v. 
Garlington, 92 U. S. 1, 23 L. Ed. 521 ; Bates Fed. 
Eq. Proc. 

No witness shall be requlred, under the provlsions 
of eithcr of the two preeeding sections, to attend 
at any place out of the county wbere he resldes, 
nor more than forty miles from the place of his res- 
ldence, to give his deposition, nor shall any wltness 
be deemed guilty of contempt for disobeying any 
subpmna directed to him by virtue of either of the 
said sections, unless his fce for going to, returning 
from, and one day’s attendance at the place of ex- 
amination are paid or tendered to him at the time 
of the service of the subpcena. See R. S. § 870, etc. 

R. S. § 863, above quoted, relating to depositions 
de benc cssc, applies to equity as well as to eom- 
mon-law causes; Stegner v. Blake, 36 Fed. 183. 
When a party is represented by counsel at the tak- 
ing of a deposition and takes part in the examina- 
tion, that must be regardod as a waiver of Irregu- 
larities in taking it ; Northern Pac. R. Co. v Urlin, 
158 U. S. 271, 15 Sup. Ct. 840, 39 L. Ed. 977 ; and after 
having been read in evidence. without objection, its 
regularity cannot afterw'ards be chailenged ; Evans 
v. Hettich, 7 Wheat. (U. S.) 453, 5 L. Ed. 49G ; Brown 
Y. Tarkington, 3 Wall. (U. S.) 377, 18 L. Ed. 255. 

Bouv.—54 


Objections must be taken. and noted at the time, 
to the competency of a witness ; Shutte v. Thomp- 
son, 15 Wall. (U. S.) 151, Ll L. Ed. 123. or to irregu- 
larities or defecta which might have been remedied 
by retaking the depo. M*on, and mere f jrmai objoxr- 
tions must be raised when thf‘ depo itlon is takrn 

or on motion to suppress and not at the triai ; 

Doane v. Glenn, 21 Wall. (U. S.) 23, :2 L. Ed. 476; 
Bibb v. Allen, 119 U. S. 481, 13 Sup. Ct. 95). 27 l! 

Ed. 819; York Mfg. Co. v. R. Co., 3 W. II. (U. S.) 

107, 18 L. Ed. 170 ; unless the tlme after th return 
and before trlal is too brlcf; id. ; otherwlse they 
are waived ; Howard v. Mfg. Co., 139 U. S. 199 n 
Sup. Ct. 500, 35 L. Ed. 147 ; Ciogg v. McDanb l. j 

Md. 420, 43 Atl. 795 ; American Pub. Co. v. C. E 

Mayne Co., 9 Utah, 321, 34 Pac. 217 ; b rar Pii 
Lumber Co. v. Garrett, 28 Or. 171, 42 Pac. 129. 

A dcpositlon de bene esse cannot be read, if objr*- 1- 
ed to, if the witncss is present in court ; Wlmf ml 

v. Ciark County, 119 U. S. 522, 7 Sup. Ct. 3«'6. 30 L. 

Ed. 500 ; or can bc produced ; The Samucl, 1 Wheat. 
(U. S.) 9, 4 L. Ed. 23; or, lf an away-going witnesa, 
a subpcena has not been taken out and eiiort made 
to serve it; Mifliln v. Bingham, 1 Dall. (U. S.) 272. 1 
L. Ed. 133; and it raust be shown that the dis- 
abiilty to attrnd continues; Patapsco Ins. Co. v. 
Southgate, 5 Pet. (U. S.) 601, 8 L. Ed. 213; cross- 
examination is a waiver of objection to ttm regu- 
larity of the deposition; Mechanics’ Bank v. Seton, 

1 Pet. (U. S.) 299, 7 L. Ed. 152; Norfh«rn Pacific 
R. Co. Y. Urlin, 158 U. S. 274. 15 Sup. Ct. S10. 39 L. 
Ed. 977 ; but not to the competeney of the witne- 
Mifflin v. Bingham, 1 Dall. (U. S.) 272, 1 L. Ed. 133. 

A clerical lni.stake in makin" out a com- 
mission, which in no way misled the oppo- 
site party or affected his rights, is no valid 
ground for the suppression of the deposi- 
tion; Bibb v. AUcd, 149 U. S. 4S1, 13 Sup. 
Ct. 950, 37 L. Ed. S19. If thc doponent is 
not satisfied with his first deposition, it i< 
liis right, without any order of the court, 
to make a second one; Xash v. Williams, 20 
Wall. (U. S.) 22G, 22 L. Ed. 254. The sub- 
ject was fully considered by Shipman, C. J.. 
in White v. R. Co., 79 Fcd* 133, 24 C. C. A. 
407. The judiciary act of 17S9 provided for 
the examination of witnesses in open court 
in equity as well as at law. Tlie act of 
April 29, 1S02, pro^dded that tcstimony in 
equity might be taken by depositions in 
states where that was the practice. The 
act of August 23, 1S42, empowercd the Su* 
prcme Court to make rules for taklng testi- 
mony. The former G7th Rule in Equitv 
was formulated in 1SG1. As amended it en- 
larged the statutory practiee and providod 
for taking equity evidence orallv or b.v spr 
eial examiners and for securing the attond- 
anee of witnesses, which may be compelled 
by the court of a district to which thc ex- 
aminer is sont. See, also, Stevens v. R. Co.„ 
104 Fed. 934. The judgo of such district 
may pass on the materiality of evidenee and 
eompel answers; In re Allis, 44 Fed. 21G. 

The Fnited States act of March 9, 1S92. 
authorlzing depositions to be taken in th«* 
mode prescribed hy the state laws. morelv 
provided an additional lmthod and did not 
eonfcr any additional- riu r hts to take testi- 
mony; National Cash Ilegister Co. v. Le- 
laiul. 77 Fed. 242. 

Reasonable notice umler R. S. §§ SG3, SG5,. 
depeuds upon the cireumstances of the par- 
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ticular case; distance, number of witnesses, 
and facility of communication are chiefly 
important; American Exch. Nat. Bank v. 
Nat. Bank, S2 Fed. 961, 27 C. C. A. 274. 
Notice of taking proofs in three different 
states on the same day is not reasonable; 
Eillert v. Craps, 44 Fed. 792. 

A subpoena duces tecum may issue to a 
witness whose tcstimony is to be taken un- 
der B. S. § S63; Davis v. Davis, 90 Fed. 791. 

In eonnection with question of adjourn- 
mont on the ground that counsel cannot at- 
tend, it was said in Uhle v. Burnham, 44 
Fed. 729, that the law does not contemplate 
that a litigant shall be required to go to the 
expense of hiring numerous counsel to rep- 
resent him. An examiner may adjouru a 
meeting for illness and absence; Shapleigh 
v. Light & Power Co., 47 Fed. S4S. 

A witness may test the validity of pro- 
ceedings by refusing to be sworn. He is 
then in contempt and his riglits will be con- 
tested under contempt procedure; In re 
Spofford, 62 Fed. 443. 

In taking depositions de bene esse in an- 
other district under R. S. § S63, the witness 
may assert his privilege of refusing to tes- 
tify or produce documents, and in such a 
case he has the right to be heard before the 
court of tliat district Taking depositions 
before an examiner in equity is not a ju- 
dicial trial; the public have no right to be 
present; U. S. v. Shoe Machinery Co., 19S 
Fed. 870. 

A deposition is not admissible in evidence 
if the witness was not sworn till after his 
testimony was rednced to writing; Arm- 
strong v. Burrows, 6 Watts (Pa.) 266, per 
Gibson, C. J. 

See Street, Fed. Practice. 

The new Equity Rules of the Supreme 
Court of the TTiited States have consider- 
ably clianged the practice. In all equity 
trials the testimony is to be taken orally, 
in open court, except as otherwise provided 
by statute or other rules. The court may 
permit the deposition of named witnesses to 
be used before the court or upon a refer- 
ence to a master to be taken before an ex- 
aminer, etc. The district court may order 
that the testimony in chief of expert wit- 
nesses may be set forth in afBdavits, with 
the right of cross-cxamination and re-exam- 
ination before the court at the trial. See 
Expert. 

Objections to the evidence before an ex- 
aminer, etc., must be in short form. The 
testimony of each witness, after being re- 
duced to writing, must be read over to or 
by him and be signed by him in the presence 
of the officer. If the witness refuses to 
sign, the officer shall sign the deposition, 
stating thereon the reason for refusal. Ob- 
jections to questions must be noted by the 
officer, but he is without power to pass on 
competency, etc. 


Where witnesses live within the district, 
whose testimony may be taken out of court 
by the rules, tliey may be summoued before 
a commissioner or master or examiner. 
Their refusal to appear is contempt of court 
and an attachment may thereupon issue as 
in the case of contempt for not attending 
or for refusing to give testimony in court. 

In a state criminal trial in Louisiana, 
reading a deposition taken before a com- 
mitting magistrate in the presence of the 
accused, and subject to his counsel’s cross- 
examination, the witness being permanently 
absent from the state, does not deprive the 
accused of his liberty witliout due process; 
Wcst v. Louisiana, 194 U. S. 258, 24 Sup. Ct. 
650, 4S L. Ed. 965. 

In Ecclesiastical Law. The act of depriving 
a clergyman, by a competeut tribunal, of his 
clerical orders, to punisli him for some of- 
fence and to prevent his aeting in future in 
liis clerical character. Ayliffe, Parerg. 206. 

DEP0SIT0. In Spanish Law. A real con- 
tract by which oue person confides to the 
custody of another an object on the condi- 
tion that it shall be returned to him when- 
ever he shall require it. 

DEP0SIT0R. He who rnakes a deposit. 

D EP0SITU M. A species of bailment. See 
Deposit. 

DEP0T. Within the meaning of statutes 
obliging railroad companies to fence tlieir 
tracks excepting depot grounds, m^re dis- 
tance from depots has been held not to be 
the controlling consideration in determin- 
ing how far they extend; Rabidon v. R. Co., 
115 Mich. 390, 73 N. W. 3S6, 39 L. R. A. 
405. Public convenience is lield to be the 
limit of such an exception; Greeley v. Ry. 
Co., 33 Minn. 136, 22 N. W. 179, 53 Am. Rep. 
16. They may include tlie terminals and 
switch stands of all switches or side tracks 
at all stations; Gulf, C. & S. F. Ry. Co. v. 
Blankenbeckler, 13 Tex. Civ. App. 249, 35 
S. W. 331; ground necessary to take in wood 
and water; Fowler v. Loan Co., 21 Wis. 77; 
Jeffersonville, M. & I. R. Co. v. Beatty, 36 
Ind. 19; Harvey v. Southern Pac. Co., 46 Or. 
505, 80 Pac. 1061; or for switches; Illinois 
Cent. R. Co. v. Finney, 42 111. App. 390; a 
tract of five or six acres has been held to be 
included in depot grounds; Davis v. R. Co., 
26 Ia. 549. 

A place where military supplies and stores 
are kept. Caldwell’s Case, 19 Wall. (U. S.) 
264, 22 L. Ed. 114. 

DEPRIVATION. A censure by which a 
clergymau is deprived of his parsonage, vi- 
carage, or other ecclesiastical promotion or 
dignity. See Ayliffe, Parerg. 206; 1 Bla. 
Com. 393. See Degradation. 

DEPRIVE. Referring to property taken 
under the power of eminent domain, it 
means the same as “take. >, Sharpless v. 
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Mayor of Philadelphta, 21 Pa. 167, 59 Am. 
Dec. 759. 

The constitution contains no detinition of 
this word ‘'deprive” as used in tlie Four* 
teenth Amendment. To determinc its sig- 
nification, thereforc, it is necessary to as- 
certain the effeet which nsagc has given it, 
when employed in tlie same or a like con- 
nection; Munn v. Illinois, 94 U. S. 125, 24 L. 
Ed. 77. Seo Due Pkoclss oi<' Law ; Emi.nlnt 
Domain; Privii.egi:s and Immunities; Four- 

TEENTII AMENÜMENT. 

DEPUTY. Onc authorized by an oflicer 
to exercise the ollice or right which the olli- 
cer posse.sses, for and in plaec of thc latter. 

In general, ministerial otlicers can appoint 
deputies, Comyns, Dig. Ofjiccr (D I), unless 
the otlice is to be exercised by the ministe- 
rial oilicer in person; and when the oilice 
partakes of a judicial and ministerial char- 
acter, although a deputy may be made for 
the performance of ministerial acts, one can- 
not be made for the performance of a ju- 
dicial act ; a sheriff cannot, therefore, make 
a deputy to hold an inquisitiop, nnder a writ 
of inquiry, though he may appoint a dcputy 
to serve a writ. Sometimes, however, a gen- 
cral deputy or under-shcriff is appoiuted. 
who possesses, by virtue of his appointment, 
authority to exccute all the ordinary duties 
of shcriff, and may even appoint, in the 
namc of the sheriff, a special deputy; Allen 
v. Smith. 12 N. J. L. 159; Tillotson v. Ckeet- 
ham, 2 Johns. (N. Y.) 63. 

ln general, a deputy has power to do every 
act which his principal might do; but a 
deputy cannot appoint a depnty. See 
Abrams v. Ei'vin, 9 Ia. S7 ; Lewis v. Lewis, 
9 Mo. 1S3, 43 Am. Dec. 540; Confiscation 
Cases, 20 Wall. (U. S.) 111, 22 L. Ed. 620. 

A deputy shöuld always act in the name 
of his principal. The principal is liable for 
the depnty’s acts performed by him as such, 
and for the neglect of the deputy; 3 Danc, 
Abr. c. 76, a. 2; and the deputy is liable 
himself to the person injured for Iiis own 
tortious acts; Dane, Abr. Index; Com. Dig. 
Officcr (D) , Viscount (R). Seo 7 Yiner, Abr. 
556; L. R. 3 Q. B. Div. 741; Willis v. Melvin, 
53 N. C. 62. 

DERAIGN. The litcral mcaning of the 
word seems to be, to disordcr or displace, 
as dcraignment out of religion; stat. 31, 
Hen. VIII, c. 6. F.nt it is geuerally used in 
the comrnon law for to prove, as, to deraigu 
tlie warranty ; Glanw, lib. 2, c. 6. See Jacob 
L. Dict., where the word is discussed. It is 
used as referring to a decree “wliich de- 
raigns his titlc from a false sourcc.” Paxson 
v. Brown, 61 Fed. S74, 8S4, 10 C. C. A. 135. 

DERELICT. Abandoned; deserted; cast 
away. 

Land left uncovered by the receding of wa- 
ter from its foriner bed. 2 Rolle, Abr. 170; 
2 Bla. Com. 262; 1 Crabb, R. P. 109. 


Pcrsonal property abandoned or thrown 
away hy the owner in snch manner as to 
indicate that he intcnds to make nu further 
claim tbcreto. 2 Bla. Cuiu. 9; 1 C. B. 112; 
Broom, Max. 261; Coodenow v. Tappnu 1 
Ohio 81 ; Jone.s’s Adni’rs v. Nunn, 12 Ga. 
473. 

Dercliction or renum-iation prop rly re- 
qnires both the intention to abumlon and e\- 
ternal action. Thus tlie easting ovvrlnjard 
of articles in a tempest to liglitcn tbo Miip 
is not dereliction. as tb>*re is uo inu ntion 
of abandoning the property in the ease of 
salvage. Nor does tlie mero inteutiun of 
abamlonment constitute dcreliction of prop- 
erty withont a throwing away or reiuoval, 
or some otlier external acts; Livermore v. 
White, 71 Me. 455, 43 Am. Kep. 660. 

It applics as well to pruperty abandoned 
at sea as on land; Kowe v. The Brig, 1 
Mas. 373, Fed. Cas. No. 12,093; The Emulous. 
1 Sumn. 207, Fed. Cas. No. 4,480; The Bos- 
ton, 1 Sumn. 356, Fed. Cas. No. 1.675; 2 
Ivent 357. A vesscl whicli is abandom*d and 
dcserted by her crew without any liurpose 
on tlieir part of returning to the ship. c»r 
any hope of saving or recovering it by their 
own cxcrtions, is derelict; 20 E. L. & I*>p 
007; Mason v. The Blaireau. 2 Cra. (U. S.i 
240, 2 L. Ed. 266; The Jolm Gilpiu. Olc. 77, 
Fed. Cas. No. 7,345; Evans v. The Charles, 1 
Newb. 329, Fed. Cas. No. 1,556; Montgomery 
v. The T. P. Leathers, 1 Newb. 421, Fed. Cas. 
No. 9,736; The Attaeapus, 3 Ware, 65, Fed. 
Cas. No. 037; The Laura, 14 Wall. (U. S.) 
336. 20 L. Ed. S13. 

The title of the ovvner to propertv lying 
at the bottom of thc sea is uot divested, 
however long it may remain there; Murphy 
v. Dunham, 38 Fcd. 503; “bccause as goods 
lying at the bottom, they always await tlieir 
owucr;” id.; after another has taken them, 
the owner must follow them vvithin a year 
and a day; id.; 5 Co. 105; 1 B. & Ad. 141, 
where thc law is fully discussed; 3 Black 
Book, Adm. 439. 

A v’cssel at lcast six miles from shore sub- 
mergod from midship to bow, her running 
rigging overboard and snarled fast, lier boat 
gone, hcr cabin, etc., full of vvatcr, a distress 
tlag set, aml dcserted bv her crew, who liad 
left no sign of an intention to return and 
were not visible, is prima facic dereliet. 
though she vvas anchored aml hcr master 
vv’as intending to return to save her aml had 
telegraphed for a wrecking vessel; The Ann 
L. Lockwood, 37 Fed. 253. 

Ilowever long goods thrown overl oard may 
have been on the ocean. thov do not become 
dereliet by time, bnt will be restored on the 
payment of salvage, unless there was a vol- 
untar.v intention to ahandon them; Bee S2. 
The finder cau only hold possossion to enforee 
a lien for salvage; Whitwell 4 r. Wells. 24 
Pick. (Mass.) 30. See Salvage; Abandon- 

MENT. 
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DERIVATIVE. Coming from another; 1 
taken from something preceding; secondary ; i 
as, derivative title, which is that acquired 
from another person. 1 

There is cousiderable difference between an orig- j 
inal and a derivative title. Wben the acquisition is ] 
original, tbe right tbus acquired to tbe thing be- 
comes property, wbicb must be unqualified and un- 
limited, and, since no one but the occupant has any : 
right to the thing, he must have the whole right of 
disposing of it. But with regard to derivative ac- 
quisition it may be otherwise ; for the person from 
whom the thing is acquired may not have an unlim- 
ited right to it, or he may convey or transfer it 
with certain reservation of rigbt. Derivative title 
must always be by contract. 

Derivativc conveyances are those which 
presuppose some precedent conveyance, and 
serve only to enlarge, confirm, alter, restrain, 
restore, or transfer the interest granted by 
such original conveyance. 3 Bla. Com. 324. 

DEROGATION. The partial abrogation of 
a law. To derogate from a law is to enact 
something which impairs its utility and 
force; to abrogate a law is to abolish it en- 
tirely. 

DEROGATORY CLAUSE. A sentence or 
secret character inserted in a will by the 
testator, of which he reserves the knowledge 
to himself, with a coudition that no will he 
may make thereafter shall be valid, unless 
this clause be inserted word for word. This 
is done as a precaution against later wills 
being extorted by violence or otherwise im- 
properly obtained. Whart. 

DESAFUERO. In Spanish Law. An ir- 
regular action committed with violence 
against law, custom, or reason. 

DESCEND. To pass by succ-ession; aa 
when the estate vests by operation of law 
in the heirs immediately upon the deatli of 
the ancestor. Dove v. Torr, 12S Mass. 40. 
See Descent and Disteibution. 

DESCENDANTS. Those who have issued 
from an individual, including his cliildren, 
grandchildren, and their children to the re- 
motest degree. Ambl. 327; 2 Bro. C. C. 30, 
230; 1 Boper, Leg. 115. 

The descendants from what is called the 
direct descending line. The term is opposed 
to that of ascendants. 

There is a difference between the numher of as- 
cendants and descendants which a man may have ; 
every one has the same order of ascendants, though 
they may not be exactly alike as to numbers, be- 
cause some may be descended from a common an- 
cestor. In the line of descendants they fork differ- 
ently according to the number of children, and con- 
tinue longer or shorter as generations continue or 
cease to exist. Many families become extinct, while 
others continue; the line of descendants is, there- 
fore, diversified in each family. 

DESCENT AND D ISTR IBUTI 0N. The di- 

vision among those legally entitled thereto 
of the real and personal property of intes- 
tntes, the term descent being appiied to the 
former and distribution to the latter. De- 
seent is the devolution of real property to 
the heir or heirs of one who dies intestate; 


the transmission by succession or inherit- 
ance. 

Title by descent is the title by which one 
person, upon the death of another, acquires 
the real estate of the latter as his heir at 
law. 2 Bla. Com. 201; Com. Dig. DescenU 
It was one of the principles of the feudal 
system that on the death of the tenant in 
fee the land should desccnd , and not ascend . 
llence the title by inheritance is in all cases 
called descent, although by statute law the 
title is sometimes made to asc-end. 

The English doctrine of primogeniture, by 
which by the eommon law the eldest son 
takes the whole real estate, has been uni- 
versally abolished in this country. So, with 
few exceptions, has beeu the distinction be- 
tween male and female heirs. 

The rules òf descent are applicable only to 
real estates of inheritance. Estates for the 
life of the deeeased, of course, terminate on 
his death; estates for the life of another are 
governed by peculiar rules. 

Distributio?i is the division by order of 
the court or legal representative having au- 
thority, among those entitled thereto, of the 
residue of the personal estate of an intes- 
tate, after payment of the debts and charges. 

The term is sometimes used to denote the 
division of a residue of both real and per- 
sonal estate, and also the division of an es- 
tate according to the terms of a will, but nei- 
ther use is accurate, the term being tech- 
nically applied only to personal estate. 

The title to real estate vests in the heirs 
by the death of the owner; the legal title to 
personal estate, by such death, vests in the 
executor or administrator, aud is transfer- 
red to the persons beneficially interested, by 
tlie distribution; Roorbach v. Lord, 4 Conn. 
347. 

Terms of years, and other estates less than 
freehold, are regarded as personal estate, 
aud, on the death of the owner, vest in his 
executor or administrator. 

The rules of descent and distribution are 
prescribed by the statute laws of the several 
states; and, although they correspond in 
some respects, it is doubtful whether in any 
two they are precisely alike. 

As to the riglit of a murderer to take by 
descent from his victim, see Murder. And 
see, generally, Next of Kin; Kindred; Heir; 
Executors and Administrators. 

DESCENT CAST. Another name for what 
the older writers called a ‘‘descent which 
tolls entry.” When a person had acquired 
land by disseisin, abatement, or intrusion, 
and died seised of the land, the descent of 
it to his heir took away or tolled the real 
owner’s right of entry, so that he could 
only recover the land by an action. Co. 

’ Litt. 237 b; Rap. & L. Dict. 

DESCENT 0 F CROWN LANDS. All 
i lands wliereof the king is seised in jure 
; eoronw attend upon and follow the crown; so 
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tliat to whomsoever the crown descends 
tliose lands and possessions desceiid also. 
And if the lieir of the crown be attalnted 
of treason, j r et sball the erown descend to 
liiin, and without any rcversal the attainder 
is avoidcd. Plowd. 247 ; Co. Litt. 15. 

DESCENT 0 F DIGNITIES. A dignity 
difl'ers froni common inheritanccs, and goes, 
not aceording to the rules of the common 
law, for it descends to the half-blood, and 
tliere is no co-partncrship in it, but the 
eldest takes the whole. Co. Litt. 27. 

DESCRIPTIO PERSON/E. Dcscription of 
the person. In wills, it frequently happens 
that the word heir is used as a dcscriptio 
pcrsoncc: it is tlien a sullicieut deslgnation of 
the person. In criminal eases, a mere de- 
scriptio pcrsonw or addition, if false, can be 
taken advantage of only by plea in abatc- 
ment; Com. v. Lewis, 1 Metc. (Mass.) 151. 
A legacy “to the eldest son” of A would be 
a designation of the person. See 1 ltoper, 
Leg. c. 2. 

The description contained in a contract 
of the persons who are parties tliereto. 

In all contracts under seal there niust be 
some dcsignatio pcrsoncc. In general, the 
names of the parties appear in the body of 
the deed, “between A B, of, etc., of the one 
part, and C D, of, etc., of the otlier part,” 
being the comrnon formula. But there is a 
suflicient designation and description of the 
party to be charged if his name is written 
at tlie foot of the instrument; 1 Ld. Piaym. 
2; 1 Salk. 214; 2 B. & P. 339. 

MHien a person is described in tlie body of 
the instrument by the name of Jarnes, and 
he signs the name of John, on being sued 
by the latter name he cannot deny it; 3 
Taunt. 505; Cro. Eliz. S97, n. (a). See 11 Ad. 
& E. 594; 3 P. & D. 271. 

DESCRIPTION. An account of the acci- 
dents and qualities of a thing. Aylüfe, Pand. 
60. 

A written account of the state and coudi- 
tion of personal property, titles, papers, aud 
the like. It is a kind of inventory, but is 
more particular in ascertaining the exact 
condition of the property, and is without any 
appraisement of it. 

In Pleading. One of the rules which regu- 
late the law of varianec is that allegations 
of matter of cssmtial dcscription should be 
proved as laid. It is impossiblc to explain 
with precision the meaning of tliese words ; 
and the only practical mode of understand- 
ing the extent of the rule is to examine some 
of the leading decisions on tlie subject, and 
then to apply the reasoning or ruling contain- 
ed therein to other aualogous cases. With 
respect to erimiual law, it is clearly estab- 
lished that the name or nature of tlie prop- 
erty stolen or damaged is matter of essen- 
tial descriptiou. Tlius, for example, if tlie 
charge is one of firing a stack of liay, and 
it turns out to have been a stack of wheat, 


or if a man is accused of stealing a drake. 
and it is proved to have been a goose. or 
even a duclc, the variauce is fatal. 1 Tayl. 
Ev. § 253; Steph. Cr. Pruc. 177. 

The strict rule of pleading whleh former- 
ly required exact accuracy in the deseription 
of premises sought to be reeovered, has heen 
relaxed, and a genernl descrlption held tu 
he good. The provisions of state statutos 
as to the dcscription of the premises by metes 
and bounds have beon held to be only direc- 
tory, and a description by namo where the 
property is well known is often sulhcient; 
Glacier Mountain Silver Min. Co. v. Willis, 
127 U. S. 4S0, S Sup. Ct. 1217, 32 L. Ed. 172. 

See Boundary. 

DESERTION. An offencc wliich con«ista 
in the abandonment of the public service, in 
thb army or uavy, without leave. 

An ahsencc without leave, with the inten- 
tion of returning, will not amouut to deser- 
tion; Inhabitants of Ilanson v. InhabUant.s 
of South Scituate, 115 Mass. 33G; Cloutman 
v. Tunisou, 2 Sumn. 373, Fed. Cus. No. 2,907: 
Coüin v. Jenkins, 3 Sto. 10S. Eed. Cas. No. 
2,94S. An unauthorized absenting of himself 
from the military serviee by au ollicer or 
soldier with the intention of not returning. 
lt may consist in an original ahsenting with- 
out autliority, or in au overstaying of a de- 
fined leave of absence. Davis Mil. L. 420. 
To establish the offense, thc fact of theunau- 
thorized voluntavy withdruwal, and the tn- 
tcnt permanently to ahandon the service. 
must both be provcd; Dig. J. Adv. Gen. 33*. 

In the navy absenee without leave. with 
a probability that the person does not intend 
to desert, shall at first he regarded as strag- 
gling, but at the end of teu days as deser- 
tiou. Reg. Navy S15. 

A deserter from the navy is, upon convic- 
tion, forcver ineapahle of holding any of- 
fice of trust or profit under the United 
States or of exercising any riglits of eitizens 
tliereof. K. S. §§ 1996, 199S. In tiine of 
war, the punisliment may he death, or as 
the court-martial may adjudge, and in time 
of peace, the ahove. 

The aet by wliieh a nmn abandons his wife 
and children, or eitlier of them. 

Wilful desertiou, as tlie term is appüed iu 
actions for divorce, is the voluntary separa- 
tion of one of the married pmties from tln* 
otlier, or tlie volnntary refusal to renew a 
suspended eolinhitation, witliout justifica- 
tion either in the eonsent or wrongful con- 
duct of the other. Sisemore v. Sisemore. 17 
Or. 542, 21 Pac. 820. lf the wife leaves tlie 
husband in consoquenee of a mere expres- 
sion on Iiis part that she ean go whcre she 
likes, and refuses to returu at his RH]uest, 
the husband is not guilty of desertiou; S4 
L. T. 272; G5 J. F. 210. 

On proof of desertion, the courts possess 
the power under statute, iu many states, to 
eompel support of the wife. And a con 
tinued desertion by either husband or wife. 
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after a certa-in lapse of time, entitles the 
party deserted to a divorce, in most states. 

There must, however, be an actual and 
intentional withdrawal from matrimonial co- 
habitation for a statutory period, agaiust 
the consent of the abandoned party aud 
without justification ; Tiffany, Dom. Itel. 1S1; 
and an intention to desert in the mind of the 
offender ; Bennett v. Beunett, 43 Conn. 313; 
Latham v. Latham, 30 Gratt (Va.) 307 ; Ap- 
peal of Sowers, 89 Pa. 173; Bish. Mar. Div. 
& Sep. 1087 ; 5 Q. B. D. 31; Bradley v. 
Bradley, 160 Mass. 23S, 35 N. E. 482; where 
parties continue to live together as husband 
and wife and other marital duties are ob- 
served, a refusal to occupy the same bed 
does not by itself constitute desertion ; Segel- 
baum v. Segelbaum, 39 Minn. 238, 39 N. . 
492. 

Desertion is established by proof of a re- 
fusal to commence cohabitation; Pilgrim v. 
Pilgrim, 57 Ia. 370, 10 N. W. 750; a refusal 
to renew cohabitation, on request of the oth- 
er party; Hanberry v. llanberry, 29 Ala. 719 ; 
Fellows v. Fellows, 31 Me. 342; Newing v. 
Newing, 45 N. J. Eq. 498, 18 Atl. 166; M il- 
Iiams v. Williams, 130 N. Y. 193. 29 N. E. 
98, 14 L. R. A. 220, 27 Am. St. Rep. 517; 
Sowers’s Appeal, S9 Pa. 173; causing a sep- 
aration, by driviug the other away, or by 
cruel conduct which has that effect; 14 Ct. of 
Sess. Cas. (4th Series) 443; Kinsey v. Kinsey, 
37 Ala. 393; Johnson v. Johnson, 125 111. 510, 
16 N. E. S91; Shroek v. Shrock, 4 Bush (Ivy.) 
6S2; Lynch v. Lynch, 33 Md. 32S; Lea v. 
Lea, 99 Mass. 493, 96 Am. Dec. 772; Warner 
v. Warner, 54 Mich. 492, 20 N. W. 557; Mc- 
Vickar v. McVickar, 46 N. J. Eq. 490, 19 Atl. 
249, 19 Am. St. Rep. 422; a refusal by the 
wife to follow the husband when he changes 
his residence; Hardenbergh v. Hardenbergh, 
14 Cal. 654; Kennedy v. Kennedy, S7 111. 250; 
Flunt v. Hunt, 29 N. J. Eq. 96; Beck v. Beck, 
163 Pa. 649, 30 Atl. 236; Franklin v. Frank- 
lin, 190 Mass. 349, 77 N. E. 48, 4 L. R. A. (N. 
S.) 145, 5 Aun. Cas. 851; Schuman v. Schu- 
man, 93 Mo. App. 99; unless there be good 
reason; Buell v. Buell, 42 Wash. 277, 84 
Pac. 821; the mere refusal is not enough ; 
Horn v. Horu, 17 Pa. Super. Ct. 486. But 
a separation by mutual consent is not deser- 
tion; Beller v. Beller, 50 Mich. 49, 14 N. W. 
696;* Chipchase v. Chipchase, 48 N. J. Eq. 
549, 22 Atl. 5S8; Ingersoll v. Ingersoll, 49 
Pa. 249, SS Am. Dec. 500; Throckmorton v. 
Throckmorton, S6 Va. 76S, 11 S. E. 2S9 ; 
Thompson v. Thompson, 53 Wis. 153, 10 N. 
W. 166; neither is non-cohabitation; Jones v. 
Jones, 13 Ala. 145; Pidge v. Pidge, 3 Metc. 
(Mass.) 257; Scott v. Seott, Wright (Ohio) 
469; Burk v. Burk, 21 W. Va. 445; to render 
it desertion withdrawal of consent inust be 
shown; Currier v. Currier, 68 N. J. Eq. 797, 
64 Atl. 1133; nor a refusal by the husband to 
follow the wife to a new residence; for it is 
her duty to follow him; Frost v. Frost, 17 
N. H. 25L 


Mere non-support is not always desertion; 
Bourquin v. Bourquin, 33 N. J. Eq. 7; Davis 
v. Davis, 1 Hun (N. Y.) 444; but if the hus- 
band have the means to support his wife, 
and does not do so, this is a wilful desertiou; 
James v. James, 5S N. H. 266; but see Van 
Dyke v. Van Dyke, 135 Pa. 459, 19 Atl. 1061. 

Refusal of sexual intercourse is not deser- 
tion; Pfanuebecker v. Pfannebecker, 133 Ia. 
425, 110 N. W. 618, 119 Am. St. Rep. 60S, 12 
Ann. Cas. 543; Williams v. Williams, 121 Mo. 
App. 349, 99 S. W. 42; Prall v. Prall, 5S Fla. 
496, 50 South. S67, 26 L. R. A. (N. S.) 577; 
Pratt v. Pratt, 75 Vt. 432, 56 Atl. S6 (even 
for tliree years and witliout physical ex- 
cuse); Reynolds v. Reynolds, 6S W. Va. 15, 
69 S. E. 381, Ann. Cas. 1912A, SS9; physical 
condition may justify refusal; Pfannebeck- 
er v. Pfannebecker, 133 la. 425, 110 N. W. 
61S, 119 Am. St. Rep. 608, 12 Ann. Cas. 543; 
otlier cases hold it desertion; Raymond v. 
Raymond (N. J.) 79 Atl. 430; Graves v. 
Graves, SS Miss. 677, 41 South. 384 (desertion 
for three yeai*s, followed by return aud re- 
fusal) ; Sisemore v. Sisemore, 17 Or. 542, 21 
Pac. 667; 83 L. T. R. 224. A wife who, 
without cause, refuses, cannot set up “deser- 
tion without reasonable cause;” [1901] P. 
317. 

Involuntary absence, on account of sick- 
ness or business, if not prolonged beyond 
such a time as is reasonable or necessary, 
will not constitute desertion; 1 Swab. & T. 
8S; Neely v. Neely, 131 Pa. 552, 20 Atl. 311; 
or the confinement of a wife in a lunatic 
asylum; Pile v. Pile, 94 Ky. 30S, 22 S. W. 
215. There can be no sueh thing as deser- 
tion by both parties; Wass v. Wass. 41 W. 
Va. 126, 23 S. E. 537. When a wife is de- 
serted, she need not lmnt for her husband 
or go to the place whence he has fled; Millo- 
witsch v. Millowitsch, 44 111. App. 357. 

Where parties marry clandestinely and on 
an agreement to live separately for the pres- 
ent, the separate living is not a desertion 
by the husband until the wife demands that 
they shouid live togetlier; McAllister v. Mc- 
Allister, 71 N. J. Eq. 13, 62 Atl. 1131. 

In England it is held that if a wife refuses 
to live under the same roof witli her hus- 
band. except upon his undertaking not to 
exercise his full marital riglits, he is justified 
in separating himself from her. and is not 
guilty of desertion without reasonable ex- 
cuse, even though he may have committed 
adultery while separated from her ; [1901] 
P. 317.* 

Desertion is not to be tested merely by as- 
certaining which of tlie pnrties left the mat- 
rimonial liome first. That fact may be im- 
material. The party who by his pr her 
act intends bringing the coliabitation to an 
end commits the desertion; [1899] P. 27S. 
There is no substantial difference between 
a husband who puts an end to cohabitation 
by leaving his wife, and a liusband who puts 
an end to it by persisting in a eourse of con- 
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duct which ohliges his wife to leave him; 
[1S90] P. 221, 27S, where it was held that a 
hushand’s conduct amounted to desertion al- 
though he did not abandon her or actually 
force her to leave his house, hut refused 
her request to disclinrge a servant with 
whom he had imniornl relations or to dis- 
continue sucli relations. In such a case it is 
held the hushnnd must l)e tnken to intend 
the consequences of his own nct The sitnn- 
tion is the same ns if he had left her, and 
if the attitude of the pnrties remain tlie 
snme for two years the desertion is com- 
plete; 33 E. J. P. CG; G2 L. T. 330; GS L. J. 
P. 91. 

If kusband nnd wife hnve censed to co- 
hahit whetker h.v the adverse nct of tlie hus- 
hand or wife or hy the mutual consent of 
hoth, desertion hecomes from tlint moment 
impossible to either, nt lcnst until tlieir com- 
mon life nnd home have heen resumed. 
There cannot he n desertion hy the hushand 
unless the cohabitation is hroken hy some 
act of desertion; [1901] P. 3S9. 

The Fainily Desortion Act has heen passed 
in Kansns, Wisconsin, Massachusetts and 
North Dakota. 

Sce 9 L. R. A. G9G, note; Tiffany; Schoul- 
er, Dom. Ucl.; Divorce; Legal Chuelty. 

DESERTION OF A SEAMAN. Tlie nhan- 
donment. hy n sailor, of a vessel in which 
he had cngaged to perform a voynge, before 
the expiration of his time, and witkout 
leave. 

Where n seamnn signs nrticles for n voy- 
nge, agreeing to go to the port where the 
vesscl is lying to join her, and fnils to do 
so, he is a deserter ; In re Suthcrland, 53 
Fed. 551; Tucker v. Alexandroff. 1S3 U. S. 
424, 22 Sup. Ct. 195, 4G L. Ed. 201, where a 
Rnssian snilor, sent to the United Stntes as 
one of the force orderod to mnn n cruiser 
thcn hnilding, wns held a dosertor within 
the monning of the treaty of 1S32 witli Rns- 
sia, though ho never set foot on the vcssel 
and it hnd not been commissioned. 

Desertion without jnst cnuse rendors tlie 
snilor liahle on his shipping nrticles for 
damnges, and, will, hesides. work a for- 
feiture of his wages previonsly enrned; 3 
Ivent 155. Tt has Iseen decided in Englnnd 
thnt lenving the ship hefore the completion 
of the voynge is not desertion, in case.— 
first, of the senmnn's ontoring the publie 
service, eitlier voluntarily or hy lm]iress- 
mcnt; nnd, sccoml , when he is compelled 
to lenve it hy the inhuman treatmcnt of the 
cnptnin; 2 Esp. 2C9 ; 1 Dell. Com. 51 t ; 2 C. 
Rob. 232. And sec Cloutman v. Tunison, 
1 Sumn. 373, Fed. Cns. No. 2,907 ; Sims v. 
Mnriners, 2 Pet. Adm. 393. Fed. Fns. No. 
12,S93: Coffin v. Jenkins, 3 Sto. 109, Fed. Cas. 
No. 2.94S. 

To justify thc forfeiturc of a seaman’s 
wages for absence for more thnn forty-eight 
hours, unuer the provisions of the aet of 


congress of July 20, 1790, an entry in the 
log-hook of the fact of his ah<euce, made 
hy the officer in charge of it on the day ou 
which he ahsented liimself, and ghing the 
name of the ahsent seaman as ahsent with- 
ont pcrmission, is indispensable; 2 Pars. 

Sh. & Adm. 101; The PliLbe v. Degnum, 
1 Wnsli. C. C. 4S, Fed. Cas. No. 11,110; Cil]». 
212, 29G. 

Rectiviug a mariue again on hoard, and 
his return to duty with the asscnt of tln* 
master, is a waiver of the forfcilure uf 
wages previously incurrcd ; Whitlon v. The 
Commerce, 1 Pct. Adm. 1G0, Fed. Cas. No. 
17,004. 

DESERVING. Wortliy or meriturious, 
witliout regard to condition or circumstanc- 
es. In no scnse of thc wurd is it limited to 
persons in need of assistance, or objects 
which come within the class of ebaritable 
uses. Nichols v. Allcn, 130 Mass. 211, 39 
Am. Rep. 415. 

DESIGN. As a term of art, “the giving 
of a visihle form to the concoptions of the 
mind, or in other words to the invcntion.” 
Rinns v. Woodruff, 4 Wash. C. C. 4S, Fed. 
Cas. No. 1,424. See Copvrigiit; Patexts. 

Plan, sclieme, or intontion carricd into ef- 
fect. Cntlin v. Fire Ins. Co., 1 Snmn. 434, 
Fed. Cns. No. 2,522. A project, nn idea. 3 
II. & N. 301. 

As used in an indictment for hnving ln 
one’s possossion materials for counterfoiting 
it niay refer to tho purpose for which the 
innterials were originally dosigned, and not 
to criminal intcnt in the dcfcndnnt to nse 
them; Commonwenlth v. Morse, 2 Mnss. 12S. 

DESIGNATI0 PERS0N/E. See Descrit- 
TIO PlTRSOXiE. 

DESIGNATI0N. The expression used by 
n testator to denote n person or thing, in- 
stcnd of the naine itself. 

A bequest of tho fariu which the testator 
bonght of n persou unmed, or of a picture 
which he owns, painted hv a certnin artist, 
would be n designntion of the thing. 

DESIRE. The word dosire, in a will, 
rnises a trnst, whcre tlie ohjects of that 
dosire are S]iecified; Yandyck v. Yan Reur- 
en, 1 Cai. (N. Y.) S4. See Precatory Woriis. 

DESPATCHES. Otlicin 1 commiinications 
of official persons on the affairs of govem- 
ment. 

In general, the henrer of despntchos Is 
entitled to nll tlie faeilitios tliat cnn he giv- 
cn him, in his own country, or in n lioutral 
slate; but a noutral cannot, in general, he 
the benrer of despatches of one of the hel- 
ligoront partics; G C. Rob. 4G5. Sec 2 Dods. 
51; 1 Edw. 274. 

DESPERATE. Of which there is no hope. 

This term is used froqtiontly in making 
an inventory of a decedent’s eff ects, wlien a 
deht is considered so had that thero is no 
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hope of reeovering it. It is then called a 
desperate debt, and, if it be so returned, 
it will be prima facie eonsidered as desper- 
ate. See Toll. Ex. 248; 2 Wms. Ex. G44; 1 
Chitt. Pr. 580; Schultz v. Pulver, 11 Wend. 
(N. Y.) 365. 

DESPOIL. This word involyes in its sig- 
nification, violence or clandestine means, by 
which one is deprived of that which he pos- 
sesses. Sunol v. Hepburn, 1 Cal. 268. 

DESPOT. This word, in its original and 
most simple acceptation, signilies master 
atid suprcme lord; it is synonymous with 
monarch ; but taken in bad part, as it is 
usnally employed, it signifies a tyrant. 

D ESPOTISM. That abuse of government 
where the sovereign power is not divided, 
but united in the hands of a single man, 
whatever may be his official title. It is 
not, properly, a form of government. Toul- 
lier, Dr. Civ. Fr. tit. prel. n. 32; Rutherf. 
Inst. b. 1, c. 20, § 1. See Government. 

DESTINATION. The intended applica- 
tion of a thing. 

For example, when a testator gives to a 
hospital a sum of money to be applied in 
erecting buildings, he is said to give a des- 
tination to the legacy. Mill-stones taken 
out of a mill to be picked, and to be re- 
turned, have a destination, and are con- 
sidered real estate, altliough detached from 
the freehold. Heirlooms, althougb personal 
chattels, are, by their destination, consid- 
ered real estate ; and money agreed or f di- 
rected to be laid out in land is treated as 
real property; Craig v. Leslie, 3 Wheat. (U. 
S.) 577, 4 L. Ed. 460; 2 Beil, Com. 2; 

Erskine, Inst. 2. 2. 14; Fonbl. Eq. b. 1, c. 6, 
§ 9. See Easement; Fixtures. 

In Common Law. The port at which a ship 
is to end her voyage is called her port of 
destination. Pardessus, n. 600. 

The phrases “port of destination” and 
“port of discharge” are not equivalent; U. 
S. v. Barker, 5 INIason 404, Fed. Cas. No. 14,- 
516. See Sheridan v. Ireland, 66 Me. 65. 

Sending goods to their destination means 
sending them to a particular place, to a 
particular person who is to receive tliem 
there; not sending them to a particular 
place without saying to whom; 15 A. B. D. 
43. 

DESTROY. In the act of congress pun- 
ishing with death any one destroying ves- 
sels, it means to unfit the vessel for service, 
beyond the hopes of recovery, by ordinary 
means. U. S. v. Johns, 1 Wash. C. C. 363, 
Fed. Cas. No. 15,4S1; U. S. v. Johns, 4 Dali. 
(U. S.) 412, 1 L. Ed. S8S. 

A will burned, cancelled, or torn, animo 
revocandi is dcstroyed; Johnson v. Brails- 
ford, 2 Nott & McC. (S. C.) 272, 10 Am. Dec. 
601. The scratching out of the signature 
with a knife, in England, has been held to 
be tearing or otherwise destroymg a will 


in the sense of the statute; 56 L. J. R. Pr. 
& D. 96. 

DETACHIARE. By writ of attaehment 
or course of law, to seize or take into cus- 
tody another’s goods or person. Cunning- 
ham. 

DETAIL. One who belongs to the anny, 
but is only detached, or set apart, for the 
time to some particular duty or service, and 
who is liable at any time, to be recalled to 
his place in the ranks. In re Strawbridge, 
39 Ala. 379. 

D ETAIN E R. Detention. The act of keep- 
ing a person against his will, or of with- 
holding the possession of goods or other per- 
sonal or real property from the owner. 

Detainer and detention are very nearly synony- 
mous. If there be any distinction, it is perhaps 
that detention applies rather to the act considered 
as a fact, detainer to the act considered as some- 
thing done by some person. Detainer is more fre- 
quently used with reference to real estate than In 
application to personal property. 

All illegal detainers of the person amount 
to false imprisonment, and may be reme- 
died by habeas corpus. Hurd, Hab. Corp. 
209. 

A detainer or detention of goods. is either 
lawful or unlawful; when lawful, the party 
having possession of them cannot be de- 
prived of it. It is legai when the party has- 
a right to the property, and has come lawful- 
ly into possession. It is illegal when the 
taking was unlawful, as in the case of forci- 
ble entry and detainer, although the party 
may have a right of possession; but in some 
cases the detention may be law T ful, although 
the taking may have been unlawful; Moore 
v. Shenk, 3 Pa. 20, 45 Am. Dec. 618. So also 
the detention may be unlawful although the 
original taking was law T ful: as when goods 
w T ere distrained for rent, and the rent w T as 
afterwards paid; or w r hen they were pledg- 
ed, and the money borrowed and interest 
was afterwards paid; or if one borrow T a 
horse, to ride from A to B, and afterwards 
detain him from tlie owner, after demand, 
such detention is unlawful, and the owner 
may either retake his property, or have an 
action of replevin or detinue; 1 Chit. Pr. 
135. In these and many other like cases the 
owner should make a demand, and, if the 
possessor refuses to restore them, trover, 
detinue, or replevin will lie, at the option of 
the plaintiff. In some cases the detention 
becomes criminal although the taking was 
lawfful, as in embezzlement. 

There may also be a detainer of land; 
and this is either lawful and peaceable, or 
unlawful and forcible. The detaiuer is 
lawfful where the entry has been lawfful 
and the estate is held by virtue of some 
right. It is unlawfful and forcible where 
the entry has been unlawful and w T ith force, 
and it is retained by force against right; 
or even w 7 here the entry has been peaceable 
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and Iawful, if tho detainer be by force and 
against right; as, if a tenant at \\11l should 
detain witli force after the will has deter- 
mined, he will be guilty of a forcible de- 
tainer; 2 Chitt. Pr. 23$; Com. Dig. Drtain- 
cr, B 2; People v. Rickert, S Cow. (X. Y.) 
22G; People v. Anthony, -i Johns. (X. Y.) 
108; Cnrponter v. Shepherd, 4 Bibh (ICy.) 
501. See Eadd v. Dubroca, 45 Ala. 421; May 
v. Luekett, 54 Mo. 437; Doty v. Burdick, S3 
111. 473. A forcible detainer is a distinct of- 
fence from a forcible entry; People v. Rick- 
ert, S Cow. (X. Y.) 22G. Sce Forcible En- 

TRY AND DrTAINER. 

In Practice. A writ or instrument, issued 
or made by a coinpetent olFicer, authorlzing 
the keeper of a prison to keep in his eus- 
tody a person therein namcd. A detainer 
may be lodged against one within the walls 
of a prison, on what account soever he is 
there; Com. Dig. Proccss, E (3 B). This 
writ was superseded by 1 & 2 Vict. c. 110, 
§§ 1, 2. See IIadeas Corpus. 

DETECTIVE. One whose business it Is 
to watoh, and furnish information concern- 
ing, alleged wrongdoers by adroitly investi- 
gating their haunts and habits. In England 
they are usually police oflicers in plain 
clothes, and are the successors of the Bow 
Street runners. In this country there are 
usually detectives in the police department 
of thc large cities, but the term is applied 
more particularly to the persons engaged in 
the deteetion of crime and the prosecution 
of sueh investigations as in England are 
made through the private inquiry otliees. 
The latter correspond to the private detec- 
tive ageneies in the United States. 

Where a detective is employed to arrest 
and prosecute persons engaged in unlawful 
acts, the employer will be liable for tbe de- 
teetive’s arrest of an innoeent person; 
Evausville & T. H. R. Co. v. McKee, 99 Ind. 
519, 50 Am. Rep. 102. It has been said the 
question is not wliether the particular act 
was authorizcd, but whether the servant 
was engaged in the master’s business, and 
acting within the gcneral scope of his au- 
thority; Clark v. Starin, 47 llun (X. Y.) 
345. In Chicago City R. Co. v. McMahon, 
103 111. 4S5, 42 Am. Rep. 29, a deteetive, 
employed to gather evidence in n pending 
case, olTered a bribe to a witncss, and it was 
held to be the act of the employer. Where 
a detective was employed witli general in- 
strnetions not to make an arrest without 
first consulting the attorneys of a railroad, 
but with authority to make an arrest if the 
proof was clear, the eompany was held H- 
able for the arrest of an innoeent person; 
Eieliengreen v. R. R., 90 Tenn. 229, 31 S. W. 
219, 31 L. R. A. 702, 54 Am. St. Rep. S33. 

One who joins a conspiraey for tho pur- 
pose of robbery, in order to expose it, and 
honestly carries out the plan, is not an ac- 
eessory before the fact, though he encour- 


ages the others to the commission of the 
crime, with the intent that they shall be 
punished; Com. v. Hollister. 137 Pa. 13, 27 
Atl. 3SG, 25 L. R. A. 349. Seo C’ampbell v. 
Com., S4 Pa. 1S7; Tayl. Ev. § 971; Whart. 
Cr. Ev. § 440. 

A detective may aid in the commisslon of 
an ofTence in conjunction wlth a crirninal, 
nnd the mere fact will not exoi.erate tln* 
guilty party. The detectivo must not promjit 
or urge, or lead in the commission of the of- 
fense. The defendant must a*t fro»*ly n f 
hls own inotion; State v. Currio, 13 X. I>. 
G55. 102 X. W. 875. 09 L. R. A. 405. 312 Am. 
St. Rep. GS7. The assistance of a doteetivo 
in a burglary is no dofonce to a person who 
himself doos evory act essential to eon^ti* 
tuto a burglary; id. A man may diroct h\< 
sorvant to appoar to oneournsro tho dosiim 
of a tliiof and load him on until tho ofTonso 
is oomplote, so long as he doos not indueo the 
original intcnt, but only prnvides for discov- 
ery ; McAdams v. Stato, 8 Loa (Tonn.) 450: 
Thompson v. Stato. 18 Ind. 380. 81 Am. Pec. 
3G4; Varnor v. Stato, 72 Ca. 745; Stato v. 
Adams, 115 X. C. 775, 20 S. E. 722. But if 
the schonie was concocted. and the partio- 
ular building scloctefl (with tlie eonsent of 
the proprietor). and the dcfondant wns por- 
suadod by the dcteotive to assist in broaking 
and entering no burglarv was committed: 
Stnte v. Douglass. 44 Kan. GIS, 20 Pac. 470. 

Open “sbndowing.” so as to proclaim the 
person a suspect, is aetionablo: Sehultz v. 
Ins. Co., 151 Wis. 537, 139 X. W. 3SG, 43 L. 
R. A. (X. S.) 520. 

DETENTI0N. The aet of rctaining and 
preventing the removal of a person or prop- 
erty. 

The detention mav be ocensioned by acel- 
dents, as tbe detention of a ship by calms, 
or by ice; or it mav be hostile, as tho deten- 
tion of persons or ships in a foroign conntry 
by order of the government. In gci.eral. the 
detention of a ship does not change the na- 
tnre of the contract; and thorefore sailors 
will be entltled to tlicir wnges durimr tlie 
time of the detontion; 1 Bell. Com., 5th ed. 
517; Maekeldey, Civ. I>aw § 210; 2 Pars. 
Sh. & Adm. G3. See Detaixer. 

DETERMINABLE. Lialle to come to an 
end hy the happening of a conting •ncy: as, 
a determinable fee. 

DETERMINABLE FEE (nlso called a 
quaUficd or basc fcc). One whieh has a 
qualification suhjoined to it. and wliich mnst 
be deterinined wlienever the qualitioatiou an- 
nexed to it is at an end. A limitation to a 
man and liis helrs on the part of liis father 
afTords an exnniple of thls species of estate; 
Litlleton § 254; Co. Litt. 27 a, 22u; 1 Prost. 
Est 4-19: 2 Bla. Coin. 109; Cruise. Dlg. tit 
1, § 82. See 1 Washh. R. P. 02; MeLane v. 
Bovee, 35 Wis. 3G. 

DETERMINATE. That which is ascer- 
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tained; what is particularly designated : as, 
if I sell you my horse Napoleon, the article 
sold is here determined. This is very differ- 
ent from a contract by which I sell you a 
horse, without a particular designation of 
any horse. 

DETERMINATION. The decision of a 
court of justice. See Decree; Judgment. 

The end, the conclusion, of a right or au- 
thority: as, the determination of a iease, 
Com. Dig. Estates by Grant (G 10, 11, 12). 
The phrase “determination of will” is used 
of the putting an end to an estate at will. 
2 Bla. Com. 14G. 

The determination of an authority is the 
end of the authority given; the end of the 
leturn-day of a writ dctcrmines the author- 
ity of tlie sheriff; the death of the principal 
detènnines the authority of a mere attorney. 

DETERIVIINE. To come to an end. To 
bring to an end. 2 Bla. Com. 121; 1 Washb. 
R. P. 3S0. 

DETINET (Lat. detinere, to detain; de- 
tinet, he detains). In Pleading. An action 
of debt is said to be in the detinet when it 
is alleged merely that the defendant with- 
holds or unjustly detains from the plaintiff 
the thing or arnount demanded. 

The action is so brought by an executor, 1 
Wms. Saund. 1; and so between the con- 
tracting parties when for the recovery of 
such things as a ship, horse, etc.; 3 Bla. 
Com. 15C. 

An action of replevin is said to be in the 
detinet when the defendant ‘retains posses- 
sion of the property until after judgment in 
the action ; Bull. N. P. 52 ; Chit. Pl. 145. 

It is said that anciently there was a form 
of writ adapted to bringing the action in 
this form; but it is not to be found in any 
of the books; 1 Chit. Pl. 145. 

In some of the states the defendant is al- 
lowed to retain possession upon giving a 
bond similar to that required of the plaintiff 
in the common-law form; the action is then 
in the detinet; 3 Sharsw. Bla. Com. 14G, n. ; 
Bower v. Tallman, 5 W. & S. (Pa.) 556; Bee- 
be v. De Baun, 8 Ark. 510; Zachrisson v. 
Ahman, 2 Sandf. (N. Y.) 6S; Ingalls v. Bulk- 
ley, 13 111. 315 ; Boswell v. Green, 25 N. J. 
L. 300. The jury are to find the value of the 
chattels in such case, as well as the darnage 
sustained. See. Debet. et Detinet; Deti- 
nuit. 

DETINUE (Lat. detinere , to withhold). 
In Practice. A form of action which lies for 
the recovery, in specie, of personal chattels 
from one whp acquired possession of them 
lawfully but retains it without right, together 
with damages for the detention. 3 Bla. Com. 
151. 

It ls generally laid down as necessary to the main- 
tenance of this action that the orignal taking should 
have been lawful, thus distinguishing it from re- 
plevin, which lies in case the original taking is un- 
lawful. Brookè, Abr. Detinue, 21, 36, 63. It is said, 
howevcr, by Chitty, that it lies in cases of tortious 


talcing, except as a distress, and that it is thus dis- 
tinguished from replevin, which lay originally only 
where a distress was made, as was claimed, wrong- 
fully ; 1 Chit. Pl. 112. See 3 Sharsw. Bla. Com. 152. 
In England this action has yielded to the more 
practical and less technical action trover, but was 
formerly much used for the recovery of slaves ; 
Kent v. Armistead, 4 Muuf. (Va.) 72; Mansell’s 
Adm’r v. Israel, 3 Bibb (Ky.) 510; Hooper’s Adm’r 
v. Hooper, 1 Ov. (Tenn.) 1S7; Foscue v. Eubank, 
32 N. C. 424. 

In detinue tbese points are necessary: 1. 

The plaintiff must liavp property in tbe tbing 
sougbt to be recovered. 2. II e must bave tbe 
rigbt to its immediate possession. 3. It must 
be capable of identification. 4. Tbat tbe 
property be of some value. 5. Tbe defendant 
must have bad possession at some tinie prior 
to tbe institution of tbe action. Ilefner v. 
Fidler, 5S W. Va. 159, 52 S. E. 513, 3 L. R. 
A. (N. S.) 13S, 112 Am. St. Rep. 961. 

The action lies only to recover such goods 
as are capable of being identified and distin- 
guisbed from all otbers; Audr. Stepb. Fl. 
79, n.; Com. Dig. Detinue , B, C; Co. Litt. 2S6 
b; Lewis v. Hoover, 1 J. J. Marsb. (Ky.) 
500, 19 Am. Dec. 120; Hail v. Reed, 15 B. 
iMonr. (Ky.) 479; Wright v. Ross, 2 G. 
Greene (Ia.) 266; Goff v. Gott, 5 Sneed. 
(Tenn.) 562; in cases where tbe defendant 
bad originaliy lawful possession, wbicb be re- 
tains witbout rigbt; Melton v. McDonald, 2 
Mo. 45, 22 Am. Dec. 437; Spaulding v. Scan- 
land, 4 B. Monr. (Ivy.) 365; Stoker v. Yerby, 
11 Ala. 322; as wbere goods were delivered 
for application to a specific purpose; 4 B. & 
P. 140; but a tort in taking may be waived, 
it is said, and detinue brougbt; Owings v. 
Frier, 2 A. K. Marsb. (Ky.) 268, 12 Am. Dec. 
393; Schulenberg v. Campbell, 14 Mo. 491 ; 
O’Neill v. Henderson, 15 Ark. 235, 60 Am. 
Dec. 5GS. Tbat it lies whetber tbe taking 
was tortious or not, see Beazley v. Mitcbell, 
9 Ala. 780 ; Overfield v. Bullitt, 1 Mo. 749. 
It may be maintained for tbe recovery of a 
policy of insurance where it lias been paid 
for, but is witbbeld by tbe agent; Robiuson 
v. Peterson, 40 111. App. 132 ; or to recover 
a promissory note; Ilefner v. Fidler, 5S W. 
Va. 159, 52 S. E. 513, 3 L. R. A. (N. S.) 13S, 
112 Am. St. Rep. 961; Brown v. Pollard, S9 
Va. 696, 17 S. E. 6. The property must be in 
existence at tbe time; Caldwell v. Fenwick, 
2 Dana (Ky.) 332; Lindsey v. Perry, 1 Ala. 
203; Bethea v. McLennon, 23 N. C. 523; see 
Haile v. Hill, 13 Mo. G12; but need not be in 
tbe possession of tbe defendant; Pool v. Ad- 
kisson, 1 Daua (Ky.) 110; Haley v. Rowan, 
5 Yerg. (Tenn.) 301, 26 Am. Dec. 268; Gaines 
v. Harvin, 19 Ala. 491 ; Barksdale. v. Apple- 
berry, 23 Mo. 3S9; Easley’s Ex’rs v. Easley, 
18 B. Monr. (Ky.) 86. 

Tbe plaintiff must bave bad actual pos- 
session, or a rigbt to immediate possession; 
Melton v. McDonald, 2 Mo. 45, 22 Am. Dec. 
437; Burnley v. Lambert, 1 Wasb. (Va.) 
308; Smart v. Clift,, 4 Bibb (Ky.) 518; 
Haynes v. Crutchfield, 7 Ala. 189; Miles v. 
Allen, 2S N. C. SS; O’Neal v. Baker, 47 N. C. 
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16S; Ilughes v. Jones, 2 Md. Ch. Dec. 1TS; 
but a special property, as that of a bailee, 
with actual possession at the time of delivery 
to the defendant, is sullicient; 2 Wins. Saund. 
47 b; Boyle v. Townes, 9 Leigh (Va.i 15S; 
Spaulding v. Scanland, 4 15. Monr. (Ky.) 365; 
Melton v. McDonald. 2 Mo. 45, 22 Am. Dec. 
437; Bryan v. Kmitli, 22 Ala. 534. A mere 
equitable claim reserved by a vendor on the 
sale of personal property for the unpaid pur- 
chase money, is not surtieient title to author- 
ize a recovery in detiuue; Lueas v. Pittman, 
94 Ala. 016, 10 South. (503. Either want of 
title in the plaintiff or the absence of aetual 
possession in defendant, when the action was 
brought, will prevent plaintiff’s recovery, as 
constructive possession in defendant from 
the fact that he liad the title is not suilicient; 
Burns v. Morrison, 2>6 W. Va. 423, 15 S. E. 
62. A demand is not rcquisite cxcept to en- 
title the piaintiff to damages for detention 
between demand and the eommencement of 
the action; Coie v. Cole’s Adm’r, 4 Bibb 
(Ivy.) 340; Schulenberg v. Campbcll, 14 Mo. 
491; Jones v. Ilenrv, 3 Litt. (Ky.) 4G; Mor- 
timer v. Brumfield, 3 Munf. (Va.) 122; Dnnn 
v. Davis. 12 Ala. 135; Eastman v. Burke 
County Com’rs, 114 X. C. 524, 19 S. E. 599. 

J^he (lcclaration may state a bailment or 
trover; though a simple allogation that the 
goòds came to the defendant’s hands is snf- 
ficient; Brooke, Abr. Dctinuc , 10. The bail- 
ment or trover alleged is uot traversable; 
Brooke, Abr. Dctinuc , 1, 2, 50. It must de- 
scribe the property with acenracy; Felt v. 
Williams, 1 Scam. (111.) 20G; March v. 

Leckie, 35 X. C. 172, 55 Am. Dec. 431; Wright 
v. Iioss, 2 Grcene (Ia.) 2<>G. 

The plca of non dctinct is tlie general is- 
sue, amlf special matter may he given iu evi- 
dence under it; Co. Litt. 2S3; 1G E. L. A Eq. 
514; Stratton v. Minnis, 2 Mnnf. (Va.) 329; 
Morrow v. Ilatfield, G Huinphr. (Tenn.) 10S; 
Lucas v. rittman, 94 Ala. 61G, 10 South. Go3; 
including title in a third person; Tanner v. 
Allison, 3 l)ana (Ky.) 422; McCurry v. 
Hooper, 12 Ala. S23, 4G Am. Dec. 280; evie- 
tion, or accidcntal loss by a bailec; Bucker 
v. Hamilton, 3 Dana (Ky.) 3G. r rhe plea of 
not guilty is not appropyiate; Kobinson v. 
Peterson, 40 111. App. 132. 

Tke defendant iu this action frequently 
prayed garuishment of a third person, who 
he alleged owncd or had an iuterest in tlie 
thing demanded ; but this he coukl not do 
without confessing tlie possession of the 
thing demanded, and making privity of bail- 
ment; Brooke, Abr. Ganiishmcnt , 1, Intcr- 
plcadcr , 3. If the prayer of garnishment was 
allowed, a sci. fa. issued against tho person 
named as gnniishee. If he made defanlt, the 
plaintiff recovercd against the defemlant tho 
chattel demauded, but no damages. If the 
garnishee appeared, and tlie plaintiff made 
default, the garnishee recovered. If both ap- 
peared, and tlie plaintiff recovered, he had 
judgment against the defendant for the chat- 


tel demanded, and a distringas In execution ; 
and against the garnishce a judgment for 
damages, and a fi. fa. in execution. 

The judgment is in the altcrnative that 
the plalntiff reeovcr thc goods, or tke value 
thereof if he canuot liave thc pruperty it- 
self; Haynes v. Crutchfield, 7 Ala. js9; Gar- 
land v. Bugg. 5 Munf. (Va.) 166; Daniel v. 
ITather, 1 Bibb (Ky.) 4S4; Thuinj.son v. 
Thompson’s Ex’rs, 7 B. Monr. (Ky.) 421; 
Waite v. Dolby, 8 llumphr. (Tcnn.) 406; 
Mullikcn v. Greer, 5 Mo. 4S9; Murphy v. 
Moore, 39 X. C. 118; Wilson v. B.ucbanan, 7 
Gratt. (Va.) 343; Blakcly's Adm’r v. Dun- 
can, 4 Tex. 1S4; Artlnir v. Inglcs, 34 W. Va. 
639, 12 S. E. 872, 11 L. lt. A. 557; with dam- 
nges for thc detcntion; Bcthca v. McLennon, 
23 X. C. 523; Ilaile v. Ilill, 13 Mo. 012; 
Iluiit’s Adin’r v. Martin’s AdmT, S Gratt. 
(Va.) 578; Cole v. Conolly, 1G Ala. 271; 
and full costs. One cannot recover as dam- 
ages botli hire and the ordinarv wear and 
tear of tlie property sued for, as hire in- 
eludes ordinary wcar and tcar; White v. R. 
Co., 90 Ala. 253, 7 South. 910. 

q'he verdicl nnd judgment must be such 
that a special remedy may be had for a re- 
covery of the goods detainod, or a satfsfac- 
tion in valnc for eneh parcel in case thoy or 
either of them eaimot lie rctumed; Ilaynes v. 
Crutchfield, 7 Ala. 189; Bell v. I’harr, 7 Ala. 
S07; Goodman v. Floyd, 2 Ilnmphr. (Tenn.) 
59; Glascock v. Ilays, 4 Dana (Ky.) 58; 
Penny v. Davis, 3 B. Monr. (Ky.) 313. 

See ‘Converstox ; Tiiover; Rcruaix. 

DETINUE 0 F CHARTERS. A man mav 

liave detinue for decds nnd charterb concern- 
ing land, hut if thcy conccru the frechold, it 
must be in C. B. and no other court Cun- 
ningham. 

DETINUE 0 F GOODS IN FRANK MAR- 
RIAGE. A writ formerly availahle to a wife 
after a divorce, for thc recovcry of thc gonds 
given with her in marriage. Moz. & W. Dict, 

DETINUIT (Ijxt hedetainedi. In Plead- 
ing. An action of replcvin is said to be in 
the dctinuit wlien the plaintiff acquires pos- 
scssion of the property claimed hy means of 
the writ. The right to retain is, of course, 
suhject in such case to the judgment of the 
court upon his title to tlio propcrty claimcd ; 
Bull. X. l’. 521. Thc doclaratiun in such case 
need not state tlie value of tlic goods; Brit- 
ton v. Morss, 0 Blackf. (Ind.) 469; Ilaynes 
v. Crutchficld, 7 Ala. 1S9. 

The judgment In snch casc Is for the dam- 
age sustainod by tlie unjnst taking or de- 
tcntion, or botli, if hoth werc illcgal, and 
for costs; 4 Bouvlor, Inst. n. 3502. 

DEUTEROGAMY. A second marriage aft- 
er the death of a former hushaml or wife. 

DEVASTATION. Wastcfnl use of the 
property of a deccased person: as, for ex- 
travagant funeral or otlier unnecessary ex- 
penscs. 2 Bla. Com. 56S. 
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DEVASTAVIT. The mismanagement and 
waste by an executor, administrator, or oth- 
er trustee, of the estate and effects trusted 
to him as such, by w T hich a loss occurs. 

Devastavit by dircct abuse takes place 
when the executor, administrator, or trustee 
sells, embezzles, or converts to his own use 
goods intrusted to him; Com. Dig. Adminis- 
tration (II); Smith v. Ayer, 101 U. S. 327, 

25 L. Ed. 955; releases a claim due to the 
estate; 3 Bacon, Abr. 700; Cro. Eliz. 43; 
De Diemar v. Yan Wagcnen, 7 Johns. (N. 
Y.) 404; Dawes v. Boylston, 9 Mass. 352, 6 
Am. Dec. 72; or surrenders a lease; People 
v. Pleas, 2 Johns. Cas. (N. Y.) 376; 3 P„ 
Wms. 330; Camp v. Smith, 68 N. C. 537; 
below its value. These instances sufficiently 
show that any wilful waste of the property 
will be considered a direct devastavit. See 
Lacoste v. Splivalo, 64 Cal. 35, 30 Pac. 571. 

Dcvastavit by mal-administration most fre- 
quently occurs by the payment of claims 
whieh were not due nor owing, or by pay- 
iug others out of the order in which they 
ought to be paid, or by the payment of lega- 
cies before all the debts are satisfied; Thom- 
as v. Riegel, 5 Rawle (Pa.) 266; Chapin v. 
Waters, 110 Mass. 195; Lewis v. Mason’s 
Adm’r, 84 Ya. 731, 10 S. E. 529. 

Devastavit by ncglcet. Negligence on the 
part of an executor, administrator, or trus- 
tee may equally tend to the waste of the es- 
tate as the direct destruction or mal-admin- 
istration of the assets, and render him guilty 
of a dcvastavit. The neglect to sell the 
goods at a fair price, within a reasonable 
tiine, or, if they are perishable goods, before 
they are wasted, will be a devastavit; and a 
neglect to collect a doubtful debt which by 
proper exertion might have been collected 
will be so consiclered. Bacon, Abr. Execu- 
tors, L. See Matter of Childs, 5 Misc. 560, 

26 N. Y. Supp. 721; Baer’s Appeal, 127 Pa. 
360, 18 Atl. 1, 4 L. R. A. 609; Mills’ Adm’r 
v. Talley’s Adm’r, 83 Va. 361, 5 S. E. 368; 
Sterling v. Wilkinson, S3 Ya. 791, 3 S. E. 533 ; 
Adkins v. Hutchings, 79 Ga. 260, 4 S. E. SS7. 

The law requires from trustees good faith 
and due diligence, the want of which is pun- 
ished by making them responsible for the 
losses which may be sustained by the prop- 
erty intrusted to them: when, therefore, a 
party has been guilty of a devastavit , he 
is required to make up the loss out of his 
own estate. See Com. Dig. Administration, 
I ; Belt, Suppl. to Yes. 209 ; In re Strong’s 
Estate, 160 Pa. 13, 28 Atl. 4S0; Franklin v. 
Low, 1 Johns. (N. Y.) 396; Bacon, Abr. Ex- 
ecntors, L; 11 Toullier 58. 

The return of nulla bona testatoris nee 
propria and a devastavit to the writ of exe- 
eution de bonis tcstatoris, in an action 
agaifist an executor or administrator, is 
called a devastavit. Upon this return the 
plaintiff may forthwith sue out an execution 
against the person or property of the execu- 
tor or administrator in as full a manner as 


in an action against him sued ln his own 
right. This is not, however, a connnon use of 
the word; Brown, Dict. 

DEVENERUNT (Lat. dcvenire , to come 
to). A writ, now obsolete, directed to the 
king’s escheators when any one of the king’s 
tenauts in câpite dies, and when his son and 
heir dies within age and in the king’s cus- 
tody, commanding the escheat, or that by the 
oaths of twelve good and lawful men they 
shall inquire what lands or tenements by 
the death of the tenant have come to the 
king. Dy. 360; Keilw. 199 a; Blount; 
Cowell. 

DEVEST or DIVEST. To deprive, to 
take away; opposite to invest, which is to 
deliver possession of anything to another. 
Wharton. 

DEVIATION. Varying from the risks in- 
sured against, as described in the policy, 
without necessity or just cause, after the 
risk has begun. 1 Phill. Ins. § 977. 

Any unnecessary or ünexcused departure 
from the usual or general mode of carrying 
on the voyage insured. 15 Am. L. Rev. 108. 
See also Coffin v. Ins. Co., 9 Mass. 436. 

A voluntary departure without necessity or 
reasonable cause from the regular and usual 
course of the voyage in reference to the 
terms of a policy of marine insurance. Hos- 
tetter v. Park, 137 U. S. 30, 11 Sup. Ct 1, 34 
L. Ed. 568. 

The mere intention to deviate is not a de- 
viation, and if not carried into effect will 
not vitiate a policy or exempt insurers from 
a loss happening before the vessel arrives 
at the dividing port; Marine Ins. Co. v. 
Tucker, 3 Cra. (U. S.) 357, 2 L. Ed. 466; 
Maryland Ins. Co. v. Woods, 6 Cra. v (U. S.) 
29, 3 L. Ed. 143. Usage, in like cases, has a 
great weight in determining the manner in 
which the risk is to be run,—the contract 
being understood to have implied rcference 
thereto in the abseuce of specific stipulations 
to the contrary; Folsom v. Ins. Co., 38 Me. 
414; Winter v. Ins. Co., 30 Pa. 334; Fleteher 
v. Ins. Co., 18 Mo. 193; De Peyster v. Ins. 
Co., 19 N. Y. 272, 75 Am. Dec. 331; Hostetter 
v. Gray, 11 Fed. 181; Hostetter v. Park, 137 
U. S. 30, 1T Sup. Ct. 1, 34 L. Ed. 56S. To 
touch and stay at a port out of its course is 
not a deviation if such departure is within 
the usage of the trade; id; Marande v. Ry. 
Co., 184 U. S. 173, 22 Sup. Ct. 340, 46 L. Ed. 
487. A variation from risks described in the 
policy from a necessity which is not inex- 
cusably incurred does not forfeit the insur- 
ance; 1 Phill. Ins. § 1018; as to seek an 
intermediate port for repairs necessary for 
the prosecution of the voyage; 1 Phill. Ins. 
§ 1019; changing the course to avoid dis- 
aster; Plaven v. Holland, 2 Mas. 234, Fed. 
Cas. No. 6,229; delay in order to succor the 
distressed at sea; 6 East 54; Mason v. The 
Blaireau, 2 Cra. (U. S.) 240, 258, 2 L. Ed. 
266; if the object is to save life, otherwise* 
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to savê property merely; Croeker v. Jackson, 

1 Spra. 141, Fed. Cas. No. 3,398; Bond v. 
Tke Cora, 2 Wash. C. C. 80, Fed. Cas. No. 
1,G21 ; Tke Boston, 1 Sumn. 328, Fed. Cas. 
No. 1,073; damage rnerely in defenee against 
hostile attacks; 1 Pkill. Ins. § 1030; or in 
taking measures to repel sucli attacks; Ha- 
ven v. 1 lolland, 2 Mas. 230, Fed. Cas. No. 
0,229. “Liherty to touck” at a particular 
port, reserved in tke poliey, does not imply 
llberty to remain for trading, wliich, if it in- 
volves delay, may aniount to devlation; 
Maryland Ins. Co. v. Le Koy, 7 Cra. (U. S.) 
20, 3 L. Ed. 257; nor to toueh and stay at a 
port out of tke course when witkin the 
usage of tke trade; Bulkley v. Ins. Co., 2 
Pai. S2, Fed. Cas. No. 2,11S; Bentaloe v. 
Tratt, Wall. C. C. 58, Fed. Cas. No. 1,330. 

Neeessity alone will sanetion a devlation, 
and the latter must be strictly eommensu- 
rate with tke power compelling; Maryland 
Ins. Co. v. Le Roy, 7 Cra. (U. S.i 2G, 3 L. Ed. 
257; the smallest deviation witkout neces- 
sity disckarges the underwriters, tkougk tke 
loss he not tke immediate consequence of 
the deviation ; Martin v. Ins. Co., 2 Wask. C. 
C. 254, Fed. Cas. No. 9,1G1. Tke same doc- 
trine is applicahle in the ease of a bill of 
lading. Shipowners are keld to he deprived 
of tke exemptions coutained tkerein, even 
wkere tke deviation was not the eause of the 
damage; 23 T. L. R. S9. 

See article in 15 Am. L. Rev. 108. 

Tke effect of a deviation in all kinds of 
insurance is to disckarge tke underwriters, 
whetker tke risk is tbereby enhanced or 
not; the doctrine applies to lake and river 
navigation as well as ocean; 1 Pkill. Ins. § 
9S7. See Insurance; Departure ; IIarteu 
Act. 

In the law of railways, a lateral alteration 
of the line of a railway. The raihvays 
clauses act in Englaud authorizes a eompauy 
whick is subject to its provisions to deviate 
on tke line marked on the deposited plans 
witkin the limits delineated tkereon. Ilodg. 
Railw. 341. 

In Contracts. A ckange made in the prog- 
ress of a work from tke original plan agrced 
upon. 

When tke contraet is to build a kouse ac- 
cording to tke original plan, and a deviatlon 
takes place, the contract must be traced as 
far as possible, and tke additions, if any 
kave been made, must be paid for accord- 
ing to the usual rate of charging; 3 B. & 
Ald. 47. And see 14 Ves. 413; McFerrau v. 
Taylor, 3 Cra. (U. 8.) 270, 2 L. Ed. 430; 
Munroe v. Perkins, 9 PIclc. (Mass.) 29S, 20 
Am. Dec. 475 ; Chit. Coutr. 10S. 

DEVICE. That whiek is devised or form- 
ed by design, a eontrivance, an invention. 
Henderson v. State, 59 Ala. 91; Armour 
Packing Co. v. U. S., 209 U. S. 50, 2S Sup. Ct. 
42S, 52 L. Ed. GSl, wjiere tbe word as used 
in tke Elkius Aet was eonstrued and tke 


above definition adopted. The court kcld tliat 
tke act sougkt to reach all rnean* bv wklck 
unhnvful preferences 1 iirht bc given or re- 
ceived; that it was not the intcmtion of eou- 
gress to limit thc obtaining of such prcfer- 
ences to frnudulent sch( mes. and that the 
term “device” includos an\thing whicli ls a 
plan or contrivance. See Patent. 

DEVILLING. A term used in Ixmdon of 
a harrister recentlv admitted to the har. who 
assists a junior barrister iu bis pmfe^sional 
work, without compensation and without ap- 
pearing in any way in the matter. 

DEVISAVIT VEL N0N. Tlie name of an 
issue sent out of a court of chancery, or one 
which exercises chancery or probate jurisdie- 
tion, to a eourt of law, to try the validity of 
a paper asserted and denied to be a will, to 
ascertain wbether or not the testator did de- 
vise, or wketker or not tkat paper was his 
will; 7 Bro. P. C. 437; 2 Atk. 424; Asay v. 
Hoover, 5 Pa. 21, 45 Am. Dec. 713. 

An application for an issue devisavit vcl 
no?i is propcrly denied where tke decidcd 
weigkt of evidence is in favor of the testa- 
mentary capaeity of testatrix, and it ap- 
pears tkat tke two sons in wkose favor tke 
will was made eared for tkeir motlier and 
ker estate, while the two wko kad been dis- 
inherited, attempted to bave ker declarcd iu- 
sane; In re Pensyl’s Estate, 157 Pa. 405, 27 
Atl. 009. 

DEVISE. A gift of real property by a 
last will and testament. 

The term devlse, properly and technlcally, applles 
only to real estate ; 1 Hlll, Abr. c. 36. 62; Dlcker- 
man v. Abrahams, 21 Barb. (N. Y.) 561. But it is 
also sometimes improperly applied to a bequest or 
legacy. See 4 Kent 4S9; S Vlner, Abr. 41 ; Com. 
Dig. Estates by Dcvisc ; Rountree v. Pursell, 11 Ind. 
App. 522, 39 N. E. 747. The terms * , bequest ,, and 
“devise" are used Indifferently, and lcgalees may 
takc under a devlse of lands, lf the context of the 
wiil shows that such was the testator’s inlentlon ; 
Ladd v. Harvey, 21 N. H. 515; In re Fetrow'a Es- 
tate, 5S Pa. 427. 

A general devise of lands will pass a re- 
version iu fee, even tkougk the testator has 
otker lands wkick will satisfy tke words of 
the devise, and althougk it be ldgkly iin- 
probable tknt ke kad In mind suck reversion; 
3 P. Wms. 50; 3 Bro. P. C. 40S; 4 Bro. C. O. 
33S; steel v. Cook, 1 Metc. (Mass.) 2S1; S 
Ves. 250. 

A general devise will pass leases for ycars. 
if tlie testator kave no other real estate 
upon whick the will may operate: but if 
be kave botli lands in fee and lamls for 
years, a devise of all kis lands aud tcnements 
will eommonly pass only tke lamls In fee- 
simple; Cro. Car. 293: Bowen v. IdJey, 1 Ed. 
Cli. (N. Y.) 151; 0 Sim. 99. But if a con- 
trary intcntlou appoar from tke will, it will 
prevail; 5 Ves. 510; 9 East 44S. 

Testator “gave, devised and bequeatked 
all kis furnitnrc, goods, chattels and effects, 
wkatsoever tke same may ke aiul wkereso- 
ever situate.” It was held tkat giving ex- 
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pression to the word “devise,” in connection 
with the other terms of the will, that the 
gift passed all the property of the testator, 
whether real or personal; [1S91] 3 Ch. 3S9. 

A devise in a will can never be regarded 
as the execution of a power, unless that 
intention is manifest: as, where the will 
would otherwise have nothing upon which 
it could operate. But the devise to have that 
operation need not necessarily refer to the 
power in express terms. But where there is 
an interest upon which it can operate, it shall 
be referred to that, unless some other inten- 
tion is obvious; G Co. 17G; G Madd. 19.0; 4 
Kent 334; 1 Jarm. Wills G2S. 

The devise of all one's lands will not gen- 
erally carry the interest of a mortgagee, in 
premises, unless that intent is apparent: 2 

Vern. 621; 3 P. WmS. G1; 1 Jarrn. Wills, 
633. The fact that the mortgagee is in pos- 
session is sometimes of importance in de- 
termining the purpose of the devise. But 
many cases hold that the interest of a mort- 
gagee or trustee will pass by a general de- 
vise of all one's land, unless a contrary in- 
tent be shown; Jackson v. De Lancy, 13 
Johus. (N. Y.) 537, 7 Am. Dec. 403; 8 Ves. 
407: 1 J. & W. 494. But see 9 B. & C. 2G7. 
This is indeed the result of the modern de- 
cisions, 4 Kent 539; 1 Jarm. Wills 63S. It 
seenis clear that a devise of one’s mortgages 
will pass the beneficial title of the rnortga- 
gee; 4 Kent 539. 

Devises rnay be contingent or vested, after 
the death of the testator. They are con- 
tingent when the vesting of any estate in 
the devisee is made to depend upon some 
future event, in whic-h c-ase, if the event 
never occur, or until it does occur, no estate 
vests under the devise. But when the future 
event is referred to merely to determine 
the time at which the devisee shall come 
into the use of the estate, this does not 
hinder the vesting of the estate at the death 
of the testator; 1 Jarm. Wills, c. xxvi., and 
liumerous cases cited. The law favors that 
construction of the will which will vest the 
estate; Olney v. I-Iull, 21 Tick. (Mass.) 311; 
King v. King, 1 W. & S. (Pa.) 205, 37 Am. 
Dec. 459. But this construction must not be 
carried to such an extent as to defeat the 
manifest intent of the testator; Olney v. 
Hull, 21 Pick. (Mass.) 311; Richardson v. 
Wheatland, 7 Metc. (Mass.) 171. Where the 
estate is given absolutely, but only the time 
of possession is deferred, the devisee or lega- 
tee acquires a transmissible interest although 
he never arrive at the age to take possession; 
1 Ves. 8en. 44, 59, 118; Bowers v. Porter, 4 
Pick. (Mass.) 19S; Kichardson v. Wheatland, 
7 ]\Ietc. (Mass.) .173. See -Lapsed Devise; 
Will ; IjEgacy ; Charge. 

DEVISEE. A person to whom a devise 
has been made. 

All persons who are in rerum natura, and 
even embryos, may be devisees. nidess ex- 
cepted by some posilive law. But the dev- 


isee must be in existenee, except in case 
of devises to charitable uses ; 2 Washb. R. P. 
GSS; Philadelphia Baptist Ass’n v. Hart, 4 
Wheat. (U. S.) 33, 49, 4 L. Ed. 499. See 
Giiaritable Uses. In general, he who can 
acquire property by his labor and industry 
may receive a devise ; Cam. & N. 353. Femes 
covert, infants, aliens, and persons of non- 
sane memory may be devisees; 4 Kent 506; 

2 Wms. Ex. 269, n. ; Doe v. Roe, 1 Harr. 
(Del.) 524. Corporations in England and in 
some of the sfates can be devisees only to a 
limited extent; 2 Washb. R. P. GS7. 

A devisee may mean a legatee; People v. 
Petrie, 191 111. 497, G1 N. E. 499, S5 Am. St 
Rep. 2G8. 

DEVIS0R. A testator. One who devises 
real estate. 

Any person who can sell an estate may, 
in general, devise it; and there are some 
disabilities as to a sale which are not such 
as to a devise. 

DEV0IR. Duty. It is used in the statute 
of 2 Itic. II. c. 3, in the sense of duties or 
customs. 

DEV0LUTI0N. In Ecclesiastical Law. 

The transfer, by forfeiture, of a right and 
power wliich a person has to another, on 
account of some act or negligence of the per- 
son who is vested with such right or power; 
for example, when a person has the right of 
presentation and he does not present within 
the time prescribed, the right devolves on 
his next immediate superior. Ayliffe, Par- 
erg. 331. See 3 App. Cas. 520. 

DEV0LVE. To pass from a person dying 
to a person living. 1 Mylne & K. G48. See 
Delegatioil 

D 1 COLONA. The contract which takes 
place between the owner of a ship, the cap- 
tain, and the mariners, who agree that the 
voyage shall be for the benefit of all. The 
term is used in the Italian law. Targa, cc. 
3G, 37; Emerigon, Mar. Loans, s. 5. The New 
England whalers owned and navigated were 
under this species of contract The captain 
and his mariners were all interested in the 
profits of the voyage in certain proportion, in 
the same rnanner as the captain and crew 
of a privateer, according to the àgreement 
between them. Such agreements were very 
eommon in former times. lt is necessary to 
know this in order to undei’stand many of 
the provisions of the laws of Oleron and of 
Wisbuy, the Consolato del Mare, and other 
ancient codes of maritime and commercial 
latv. Hall, Mar. Loans 42. 

DICTATE. To pronounce, word by word, 
what is meant to be written by another. It 
is thus defined in the Louisiana code, which 
provides that the testator may dictate his 
will; Hamilton v. Hamilton, G Mart. N. S. 
(La.) 143. The presentatiou, by testator, of 
an instrument which he has caused to be 
written, declaring it to be his will, may sorne- 
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tiraes supply the want of dictation; Prender- 
gast v. Prendergast, 16 La. Ann. 219, 79 Ara. 
Dec. 575. 

DICTATOR. In Roman Law. A magis- 
trate at Koine invested with absolute power. 
His otliee coutimied but for six months. 
Ilist. de la Jur. Dig. 1. 2. 1S, 1. 1. 1. 

DICTORES. Arbitrators. 

DICTUM (also, Obitrr Dictum ). An opin- 
ion expressod by a court upon soine (jucstion 
of hiw whioh is not ncecssary to the decision 
of the cnse before it. 

It frcquently huppeus that, ln assigning lts opin- 
lon upon a question before it, the court dlscusses 
collateral qucstions and exprtsses a dccided opinion 
upon them. Such opiuious, however, are frequently 
given without mueh rcfleetion or without prevlous 
argument at the bar : and as, morcover, they do not 
enter into the adjudicallon of the point at issue 
they have only that aulborlty whicb may be ac- 
corded to the opinion, more or less deliberate, of 
the individual judge who announces lL Chase, Bla. 
Com. 3G, n. It may be observed that in recent times, 
particularly ln those jurisdictions where appeals 
are largely favored, the ancient practice of courts 
in this rcspect is much modiüed. Forrncrly, judges 
aimed to confine their opinion to the preclse point 
Involved, and w r ere glad to make that polut as nar- 
row as it might justly be. Where appeals are fre- 
quent, however, a strong tendency may be seen to 
fortify the judgment given with evcry principle that 
can be invoked in its behalf,—those that are merely 
coliateral, as well as thnse that are necessarily ln- 
volved. In some courts of last resort, also, when 
there are many judges, it is not unfrequcntly the 
case that, while the court come to one and tbc same 
conclusion, the different judges may be led to that 
conclusion by different views of the law, so ihat it 
becomes difficult to determine what is to be regarded 
as tbe principle upon wliich the case was decided 
and what sball be deemed mere dicta. 

It is uot easy to defiue the terra witb 
such precisiun as to afford an exact crite- 
rion by which to decide when the language 
of a eourt or judge is entitled to be con- 
sidered as a prccedent and followed as an 
authority. Judicial rcfcrencos to the sub- 
ject inclicate tliat expressions which would 
he included under the terin dic/a are never- 
theless afterwards treated by other courts 
with respect if not with the himling force 
of adjudieatcd cases. Possibly no hetter 
deflnition can be found than that of Folger, 
J., In Rohrbach v. Ins. Co., 62 X. Y. 58, 20 
Am. Rep. 451: “Dirta are the opinions of a 
judge whicli do not embody the resolution or 
deterraination of the court, and, niade with- 
out argument or full considerntion of tlie 
point, are not the professed, dclihcrate detcr- 
minations of the judge hiraself; obiter dicta 
are such opinions uttered by the way, not 
upon the point or question pending, as if 
turning aside for the tiine froni the main 
to])ic of the case to collateral subjects.” 

The general rule, hroadly stated hy the 
United States suprorae cmirt, is that to make 
an opinion a decision ‘‘tliore inust have been 
an application of the judioial miud to tfie 
precise question necessary to be determined 
to fix the rights of the partles, . . . aiul, 

therefore, this court has never held itself 
bound by any part of an opiuion which was 


not needful to the ascertainment of the ques- 
tion Letwecn the parties.” l*er Curti.s, J., ln 
Oarroll v. Curroll, 16 IIow. 2S7, 14 L. Ed. 
936. And in Cohens v. Yirginia, when the 
case of Marbury v. Madison, 1 Cra. 137, 2 L. 
Ed. 60, was very earnestly pressed ui*on the 
attention of the court, MarshaO, C. J., said: 
“It is a maxim not to be disre.rard »d that 
gcneral expre^sions in evcry opiniun are to 
l’O taken in conneetion witli the case in which 
those expressiuns are used. If they gu 1**- 
yoml the case, they liiay le re^peeto]. but 
ought nut to control the judgnieiit in a su' 
scsjuent case when th'e very puint is present 
ed;” 6 Wheat. 399, 5 L. Kd. 257. In ln re 
City Ihink, 3 IIow. 292, 11 L. Fd. 603, Catrun, 
J., dissenting, strongly criticised the inaj »rity 
uf the cuurt fur a luiig discussiun of the pow- 
er of a court as to which tliey de ided that 
they had no authority to review its decisiuns. 
In a later case the same eouiT said, in reLr- 
ence to an allnsion to the upiniun in a cnse 
previously dccidod, “Tliis was the only (jues- 
tion bofore the court and the decision is an- 
thority only to the extent of the case before 
it; . . . if more was intemled by the 

judge who delivcred the opinion it was pure- 
ly obitcr;” U. 8. v. County of Clark, 96 U. S. 
211, 24 L. Ed. 628. The great powers and 
pcculiar functions inclnded in the constitn- 
tional powers of that court, as well as the 
conclusiveness of its judgments as declara- 
tions of constitutional coiistruction, make it 
not onlv proper but essential tlint its deei- 
sions shouhl be confined to the imints neces* 
sarily involved in the ease and embraced 
in the argument. Aud the same rcasons not 
only warrant but require a rigid exclusion of 
mere dicta frora the category of authorities. 
The reason for the cnforeeinent of the rule, 
as against exprcssious of opinion upon points 
not fairly raised by the case, is stated by the 
suprerae court of Pennsylvania; ‘*What I 
havc said or written outside of the case try- 
ing, or shall say or write in sneh eircum- 
stanees, raay he taken as lny opinion at the 
tinie, without argument or full eousideration; 
hut I will not eonsider niyself bound by 
it when the point is fairly trying aiul fully 
nrgued and emisidered.” Per Iluston, J., 
Frants v. Drown, 17 S. & R. 2^7. 

Aecordiug to tho niore rigid rule, any 
expression of opinion however deliberate up- 
on a question howcver fully argued, if not es- 
scntial to the dispositiou that was inade of 
the ease. may be regarded as a dictum; but 
it is, on the othcr Iiand, said tliat lt is difli- 
cult to see whv, iu a philosophical point of 
view, the opiuion of the court Is not so 
persuasivc on all the polnts wliicli were so 
involved In the cause that it was the duty of 
counsel to argue thera, and whieh were deiili- 
erately passcil over by the court, as if the 
deeision had hung upon but oue ix>int; 1 

Abbott, X. Y. Dig. pref. iv. And a text writ- 
er has said that “the line must not be too 
sharply drawn”; \Yells, Res. Adj. & 8ta. Dec. 
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§ 581. The fact that a decision might have 
heen restecl upon a different ground, and 
even a more satisfactory one, does not place 
the actual decision, on a ground arising, in 
the category of a dictum; Clark v. Thomas, 

4 Heisk. (Tenn.) 419. 

But even when the point ruled was not 
directly and necessarily in issue, there are 
distinctions drawn as to the relative au- 
thority of judicial expressions of opinion 
comprehended under the general term dicta , 
as used in its broadest sense. An expression 
of opinion upon a point involved in a case, 
argued by counsel and deliberately passed 
upon by the court, thougü not essential to 
the disposition of the case, if a dictuni , 
should be considered as a judicial dictum 
as distinguished from a mere obitcr dictum , 
i. e. an expression originating alone with the 
judge writing the opinion, as an argument or 
illustratibn; Buchner v. Ry. Co., 60 Wis. 264, 
19 N. W. 56. What was, in strictness, a 
dictum of Mr. Justice McLean has heen ex- 
tensively commented on, treated, and in sev- 
eral cases followed, as an authority. The 
suit was on a bond of a United States offi- 
cer, and the question was as to when a res- 
ignation fook effect, it being claimed that for 
default after resignation the surety was not 
liable. The court held the resignation to be 
a conditional one, and went on to discuss the 
right of resignation and the necessity of ac- 
ceptance or power of rejection, reaching the 
conclusion that an unqualified resignation re- 
quired no acceptance and w 7 ould have dis- 
charged the surety; U. S. v. Wright, 1 Mc- 
Lean, 509, Fed. Cas. No. 16,775. This case 
having been cited to that point it was con- 
tended that it was a mere dictum. After de- 
fining dictum the supreme court of Nevada 
held “that w 7 hile technically such, it was not 
liable to the objections usually urged, —it was 
the expression of opinion on a point argued, 
and entitled to far more weight than an or- 
dinary dictum on a point not discussed and 
remotely connected with the case.” State v. 
Clarke, 3 Nev. 566. The same case was fol- 
lowed in People v. Porter, 6 Cal. 28; State 
v. Fitts, 49 Ala. 402; and is commented on 
and treated as an authority without being 
characterized as a dictum in Edwards v. U. 
S., 103 U. S. 471, 26 L. Ed. 314 and Reeves v. 
Ferguson, 31 N. J. L*. 107. 

So also it has been held, with respect to 
a court of last resort, that all that is needed 
to render its dccision authoritative is that 
there was an application of the judicial mind 
to the precise question adjudged; and that 
the point was investigated with care and 
considered in its fullest extent; Alexander 
v. Worthington, 5 Md. 4SS; and that when a 
question of general interest is involved, and 
is fully discussed and submitted by counsel, 
and the court decides the qucstion with a 
vieV to settle the law, the decision cannot be 
considered a dictum; id. 

When a qucstion is involved in the case, 


though not in the particular phase of it, at 
the time before the court, the language of 
the court is not a mere dictum. When a 
will was offered for probate the question 
of its validity, so far as regarded charitable 
uses, w r as involved, and what was said as to 
that was not obiter; Jones v. Habersham, 
107 U. S. 174, 2 Sup. Ct. 336, 27 L. Ed. 401; 
although a point may not have been exhaus- 
tively argued a decision upon it cannot be 
said to be obiter dictum when it was upon a 
questioii raised by a demurrer upon which 
the court distinctly expressed an opinion; 
Michael v. Morey, 26 Md. 239, 90 Am. Dec. 
106. 

“Whenever a question fairly arises in the 
course of a trial, and there is a distinct de- 
cision of that question, the ruling of the 
eourt in respect thereto can, in no just sense, 
be called mere dictum .” Union Pac. R. Co. v. 
Railroad Co., 199 U. S. 160, 166, 26 Sup. Ct. 
19, 50 L. Ed. 134 ; Florida C. R. Co. v. Schut- 
te, 103 U. S. 11S, 26 L. Ed. 327; New York 
Cent. & H. R. R. Co. v. Price, 159 Fed. 330, 
332, S6 a C. A. 502, 16 L. R. A. (N. S.) 1103. 

The expressions of courts and judges 
which fall within the general designation of 
dicta are accorded more or less weight as 
they agree with, or run counter to, the cur- 
rent of authority, and, like the adjudications 
of courts in other jui’isdictions, not direct 
authorities, they are always considered with 
reference to the judicial reputation and ex- 
perience of their authors. Referring to a 
case cited in a dictum Lord Mansfield said, 
“This dictmn of Lord Holt’s is no forrned 
decisive resolution; no adjudication; no 
professed or deliberate determination 
. . . ”; then after citing cases contra he 

continued, “therefore this mere obitcr dictum 
ought not to weigh against the settled direct 
authority of the cases which have been delib- 
erately and upon argument determined the 
other way.” 2 Burr. 2064. “Dicta of judges 
upon matters not argued or directly before 
them, have had more importance attached to 
them tlian, in my opinion, they ouglit to have 
had ; but such expressions, falling from such 
a man as Lord Hardwicke, may be safely re- 
lied upon to show that, at that time, the idea 
of a largcr legacy bcing adeemed by a small- 
er portion was not familiar to his mind. It 
is the more important to keep this dictum of 
Lord Hardwicke in mind because another 
dictum of that very eminent judge . . 

is relied upon in support of the supposed 
rule.” Ld. Ch. Cottenham, in 1 Russ. 27. 
The doctrine of the courts of France on 
this subject is stated in 11 Touliier 177, n. 
133. 

See PRECEDETsT. 

in French Law. The report of a judgment 
màde by one of the judges who has given it 
Pothier, Proc. Civ. pl. 1, c. 5, art. 2. 

DIEIVI CLAUSiT EXTREMUM (Lat. he 
has closed his last day,—died). A writ 
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whicb formerly lay on tbe death of a tenant 
in capitc, to ascertain the lands of which he 
died seised, and reclaim them into the IUng’s 
hands. It was directed to the king’s es- 
cheators. Fitzh. N. B. 251, K; 2 Reeve, Hist. 
Eng. Law 327. 

A writ of the same name, issuing out of 
the exchequer after the death of a debtor of 
the king, to levy the debt of the lands or 
goods of the heir, executor, or administra- 
tor. Tenncs de la Lcy. This writ is still in 
force in England. 3 Steph. Com. 0G7. 

DIES (Lat.). A day; days. Days for ap- 
pearance in court Provisions or mainte- 
nance for a day. The king’s rents were au- 
ciently reserved by so many days’ provisions. 
Spelman, Gloss.; Cowell; Bluunt. 

DIES AMORIS (Lat.>. A day of favor. 
t If obtained after a default by tlie defeudant, 
it amounted to a waiver of the default Co. 
Litt. 135 a; 2 RCeve, Hist. Eng. Law 00. 
The appearance day of the term, or quarto 
dic post, was also so called. 

DIES COMMUNES IN BANCO (Lat). 
Itegular days for appearance in court; call- 
ed, also, common return-days. 2 Iteeve, Ilist. 
Eng. Law 57. 

DIES DATUS (Lat. a day given). A day 
or time given to a defendant in a suit, which 
is iu fact a continuance of the cause. It is 
so called when given before a declaration. 
When it is allowed afterwards, it assumes 
the name of imparlance, which see. 

Dics datus in banco , a day in bank. Co. 
Litt. 135. Dies datus partibus, a contiuu- 
ance; dies datus prcce partium , a day given 
on prayer of the parties. 

DIES DOMINICUS. The Ix>rd’s day; Sun- 
day. 

DIES FASTI (Lat.). In Roman Law. 
Da3 r s on which courts miglit be held and 
judicial and other business Iegally transact- 
ed. Calvinus. Lex. ; Anthou, Kom. Ant 3 
Bla. Com. 275, 424. 

DIES GRATI/E (Lat). In Old English 

Law. Days of grace. Co. Litt. 134 b. 

DIES NEFASTI (Lat.). In Roman Law. 
Days on which It was unhawful to transact 
judicial affairs, and on which the courts 
were closed. Anthon, Bom. Ant.; 1 Kaufm. 

( Mackeld. 24; 3 Bla. Com. 275. 

DIES NON (Lat.). Au abbreviation of the 
phrase dies non jundicus, universally used 
to denote non judicial days. Days duriug 
which courts do not transact any business; 
as, Sunday, or the legal holidays.- 3 Chitty, 
Gen. Pr. 104; W. Jones 150. Sunday was 
the original dies non, but in maiiy states 
days declared by statute to be legnl holidays 
are also such, but tho decisions on this sub- 
ject depend largely upon tbe terms and scope 
of the statutes, many of which apply solely 
to the presentment and payment of commer- 
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cial paper, and others include a prohibitlon 
of judicial business and provlde for the clos- 
ing of public ottices. 

A distinction was made in 9 Co. GG between 
judicial and ininlsterial acts performed on a 
dies non; this was overruled in 1 Stra. 3S7; 
but the distinction now obtains; 5 Ccnt. L. 

J. 20. And under a statute forl idding the 
transaction of any judicial business on Sun- 
day or a legal holiday, the issuing ou such a 
day of an attachment by a county judge for 
a claim not due was held to be “judicial" 
business and void; Merehants’ Nat. Bank of 
Omaha v. Jaffray, 30 Neb. 218, 54 N. W. 258, 
19 L. R. A. 31G; but an attachment for a 
claiin pastdue.was held to be valid, as a min- 
isterial, and not a judicial aet; Whipple v. 
Ilill, 3G Neb. 720, 55 N. W. 227, 20 L. R. A. 
313, 3S Am. Rep. 742. 

It has usually bcen held that a verdict may 
be received on a dies non; Iluidekoper v. 
Cottou, 3 Watts (Pa.) 50; McCorkle v. State, 
14 Ind. 39; I’owers v. State, 23 Tex. App. 
42, 5 S. W. 153; Brown v. State, 32 Tex. Cr. 
R. 119, 22 S. W. 590; but a judgment entered 
on such verdict on tlie same day is void; 
Baxter v. People, 3 Gilman (111.) 30S; Ilogh- 
taling v. Osborn, 15 Johns. (N. Y.) 119. See 
Webber v. Merrill, 34 N. II. 202; Johnson v. 
Day, 17 Pick. (Mass.) 10G; State v. Ricketts, 
74 N. C. 1S7; Elrod v. Luuiber Co., 92 Tenn. 
470, 22 S. W. 2; Merchants’ Nat. Bank 
of Omaha v. Jaffray, 30 Neb. 218, 54 N. 
W. 25S, 19 L. R. A. 3IG. A judgment by 
confession entered upou December 25, a le- 
gal hoIiday,\ is not void; Bradley v. Clau- 
don, 45 111. App. 320. In Kentucky altliough 
Tlianksgiving day is a legal holiday, it is 
not treated as Sunday, except as to com- 
inercial paper, aud where money heronies due 
on such a day, the debtor is in dcfault if he 
fails to pay on tliat day; National Mut. 
Bcn. Ass’n v. Miller, 85 Ky. SS, 2 S. W. 900. 
A bill of exceptions signed on Sunday is 
void; Roberts v. Bank, 137 Iiul. C97. 30 N. 
E. 1091. Warrants lor trenson, felony, and 
breacli of the peace may he executed on Sun- 
day; State v. Rickctts, 74 N. C. 187. Where 
public policy or the prevention of irremedia- 
hle wrong requires It, the courts may sit ou 
Suiulay and issue proeess; I^aijgabier v. Fair- 
bury, i\ & N. W. R. R. Co., G4 111.213, IGAm. 
Rep. 550. It is no longer uncomnmn for 
courts to sit on legal holldays in some juris- 
dictions. See a full artlcle on tlils tltle in 
7 So. L. Rev. N. S. G97; Sunday ; IIolidays. 

DIES N0N JURIDICUS (Lat). Non-judi- 
cial days. See Dies Non. 

DIES PACIS (Lat. day of peace). The 
year was formerly divided into the days of 
tlie peace of the churcli and the davs of the 
peace of the king,—including in tlie two divi- 
sions all the days of the year. Crabb, Hist 
Eng. Law 35. 

DIES A QU0 (Lat). ln Civil Law. The 
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day from which a transaction begins. Cal- 
vinus, Lex.; 1 Kaufm. Mackeld. Civ. Law 
168. 

DIES UTILES (Lat.). Useful or available 
days. Days in which an lieir might apply to 
the judge for an inheritance. Cooper, Inst.; 
Calvinus, Lex.; Du Cange. 

DIET. A general assembly is sometimes 
so called on the continent of Europe. 1 Bla. 
Com. 147. 

DIETA (I^at.). A day’s journey; a day’s 
work; a daj T, s expenses. A reasonable day’s 
journey is said to be twenty miles, by an 
old computation. Cowell; Spelman, Gloss.; 
Bracton 235 b; 3 Bla. Com. 218. 

DIFFERENCE. A contention over a ques- 
tion of truth, or fact, or law, as distinguished 
from a non-agreement over a question of 
valuation. 28 L. J. Ch. 184. 

DIGEST. A compilation arranged in an 
orderly manner. 

The name is given to a great variety of topical 
compilations, abridgments, and analytical indices 
of reports, statutes, etc. When reference is made 
to the Digest, the Pandects of Justinian are iutend- 
ed, they being the authoritative compilation of the 
civil law. As to this Digest and the mode of citiug 
it, see Pandects. Other digests are referred to by 
their distinctive names. For some account of di- 
gests of the civil and canon law, and those of In- 
dian law, see Civil Law, Code, and Canon Law. 

The digests of English and American law are for 
the most part deemed not authorities, but simply 
manuals of reference, by which the reader may find 
his way to the original cases which are authorities. 
1 Burr. 364 ; 2 Wils. 1, 2. Some of them, however, 
which have been the careful work of scholarly law- 
yers, possess an independent value as original re- 
positories of the law. Bacon’s Abridgment, which 
has long been deservedly popular in this country, 
and Comyns’s Digest, also often cited, are examples 
of these. The eârlier English digests are those of 
Statham (Hen. VI.), Fitzherbert, 1516, Brooke, 1573, 
Rolle, Danvers, Nelson, Viner, and Petcrsdorf. Of 
thesc Rolle and Viner are still not infrequently 
cited, and some others rarely. The several digests 
by Coventry & Hughes, Harrison, Fisher, Jacobs, 
and Chitty, together with the subsequent annual 
digests of Emden and of Mews, afford a convenient 
index for the American reader to the English re- 
ports. In most of the United States one or more 
• digests of the state reports have heen published, and 
in some of them digests or topical arrangements of 
the statutes. There are also digests of the federal 
statutes. * The American Digest, Century Edition, 
covers the reports of the federal and state courts 
from 1658 to 1896, inclusive, brought down to cover 
1906 by the Decennial Edition, and brought down to 
date by the American Digest, Key-Number Series. 
The Federal Reporter Digest digests the series of 
Federal Reporters to vol. 200 and the United States 
Supreme Court decisions from vols. 106 to 225 U. S., 
comprised in vols. 21-32 Supreme Court Reporter. 
The latter, to 225 U. S., are also digested in the 
Digest of United States Supreme Court Reports. 
Dane’s Abridgment of American Law has been com- 
mended by high authority (Story’s article in N. 
Am. Rev. July, 1826), but it has not maintained a 
position as a work of general use. There are also 
numerous digests of cases on particular titles of the 
law. 

DIGNITARV. An ecclesiastic who kolds a 
dignity or benefice wkick gives kim some 
pre-eminence over mcre priests and canons, 
suck as a biskop, arckbisliop, prebendary, 
etc. Burn, Law Dict 


DIGNITIES. In Engllsh Law. Titles of 
honor. 

Tkey are cousidered as incorporeal kero 
ditaments. Tke ckaracter of our government 
forbids tkeir admission into tke republic. 

DILACION. I n Spanish Law. Tke time 
granted by law % or by tke judge to parties 
litigant for tke purpose of answering a de- 
mand or proving some disputed fact. 

DILAPIDATION. A species of ecclesiasti- 
cal waste wkich occurs wkenever tke incum- 
bent' suffers any edifices of kis ecclesiastical 
living to go to ruin or decay. It is eitker 
voluntary, by pulling down or permissive, by 
suffering the ckurck, parsonage-kouses, and 
other buildings tkercunto belongiug, to de- 
cay. And tke remedy for eitker lies eitker in 
the spiritual court, wkere tke canon law pre- 
vails, or in tke eourts of comrnon law. It is 
also keld to be good cause of deprivation if 
tke biskop, parson, or otkêr ecclesiastical per- 
son dilapidates buildings or cuts down timber 
growing on tke patrimony of tke church, un- 
less for necessary repairs; and tkat a writ 
of prokibition will also lie against kim in tke 
common-law courts. 3 Bla. Com. 91. 

DILATORY DEFENCE. In Chancery 
Practice. One tke object of wkick is to dis- 
miss, suspend, or obstruct tke suit, without 
toucking tke merits, until tke impediment or 
obstacle insisted on skall be removed. 

DILATORY PLEA. One wkick goes to de- 
feat tke particular action brougkt, merely, 
and wkick does not answer as to tke general 
rigkt of tke plaintiff. See Plea. 

DILIGENCE. Tke degree of care and at- 
tention wkick the law exacts from a person 
in a particular situation or a given relation' 
to auother person. Tke word finds its most 
frequent application in the law of Bailments 
and of Negligence. Indeed it may be termed 
tke correlative of negligence. 

D11V1 E (Lat. decem , ten). A silver coin of 
tke United States, of tke value of ten cents, 
or one-tentk of tke dollar. 

DIMINUTION 0 F THE RECORD. Incom- 

pleteness of tke record of a case sent up from 
an inferior to a superior court. 

When tkis exists, tke parties may suggest 
a diminution of the record, and pray a writ 
of cet'tiorari to tke court below to certify 
tke whole record; Bassler v. Niesly, 1 S. & 
R. (Pa.) 472; Co. Entr. 232; 8 Yiner, Abr. 
552; Cro. Jac. 597; Cro. Car. 91; Den v. 
Carr. 15 N. C. 575; State v. Reid, 18 N. C. 
382, 2S Am. Dec. 572; ITooper v. Royster, 1 
Munf. (Va.) 119. See Alleging Diminution; 
Certioraei. 

DINING CARS. Wkile in tke act of mak- 
ing its interstate journey, such car is under 
tke control of congress, and equally it is so 
wken waiting for tke train to be made up for 
tke next trip; Joknson v. Southern Pac. Co., 
196 U. S. 1, 25 Sup. CL 158, 49 L. Ed. 363. 
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See INTERSTATE COMMERCE COMMISSION ; COM- 

mon Carrier; Masteb and Servant; Em- 
PLOT'ER’S Liability. 

DIOCESE. The territorial extcnt of a 
bishoi/s jurisdiction. The circuit of every 
bishoiTs jurisdiction. Co. Litt 91; 1 Rla. 
Com. 111; 2 Burn, Eccl. Law 158. 

Diocescs wcre divided iuto archdiocescs 
and those into rural deancries, which were 
divided into parishes. 

DIOCESAN COURTS. See Coxsistoby 
Courts; Ciiurcii of England. 

DIONYSIUS. The Collcctio Dioniisiana 
was a colleetion and translatiou of the can- 
ons of Eastern eouneils by a monk nanied 
Dionysius Exiguus, living in Rome, but Scy- 
tliian by birth, about 500 A. D. It helpcd to 
spread thc notion tliat the popes can de- 
clare, even if they cannot makc the law for 
the univcrsal church, and thus to coutract 
the sphcre of secular jurisprudence. 14 L. 
Q. It. 20. 

DIPLOMA. An instrument of writing, exe- 
cutcd by a corporation or socicty, certifying 
that a certain person therein named is enti- 
tled to a certain distinction thcrcin mention- 
ed. It is usually granted by learued institu- 
tions to their members or to persons who 
have studied iu them. 

Proof of the seal of a medical institution 
and of the signatures of its oflicers thereto 
aflixed, by comparison with the seal and sig- 
natures attached to a diploma received by 
the witness from the saine iustitution, has 
been held to be competent cvidence of the 
genuineness of the instrument, altliough the 
witness never saw the ofliccrs write their 
names; Finch v. Gridley’s Ex’rs, 25 Wcnd. 
(N. Y.) 4G9. 

A diploma is evidence that a physician re- 
ceivcd a degree from a medical institution; 
Ilohnes v. Halde, 74 Me. 28, 43 Am. Rep. 
567. 

Thls word, wblch is also w’ritton duploma, !n the 
civll law slgnifies lettcrs Issued by a prince. They 
are so called it is supposcd, ü duplicatis tabcllis, to 
which Ovid is thought to alludc, 1 Amor, 12, 2, 27, 
when he says, Tunc ego vos duplices rebus pro no- 
mine sensi. Sueton. in Augustum, c. 26. Brissonius 
p. 367. Seals also were cailed Dlplomata. Vlcat, 
Diploma . Sec College. 

DIPLOMACY. The scicnce which dcals 
with the meaus and metliods by which tlie 
intercourse hetwèen states is carried on. See 
Diplomatic Agents. 

DIPLOMATIC AGENTS. Pifl)lic oflicers 
who have becn commissioned according to 
law to supcrinteml aml transact thc affairs 
of the government whicli has cmployed tliem, 
in a foreign country. Yattel, liv. 4, c. 5. 

The agcnts were formerly regarded as di- 
vided into two goneral classes or orders. 
Tliose of the flrst order were almost the per- 
fect representatives of the governmeut by 
which they were commissioued: such were 


legates, nuncios, intcrnuncios, ambassadors, 
ministers, plenipoteutiarms. Those oi the 
second order did not so fully represent their 
government: they were envoys, residents, 
miuisters, chargàs d'affaircs, aud coiisuls. 
The classification of tliese agents, now so 
far sanetioned as to be considered a rule ot 
international law, was airreed upon at the 
Congress of Vienna in 1S15 and moditiod by 
that of Aix-la-Chapellc in isl8. Undor this 
classification diplomatic agents rank as fol- 
lows: (1) Ambassadors, ordinary and extra- 
ordinary, legates, and nuncios; (2) onvoys, 
ministers, or others accreditcd to sovereign«; 
(8) ministers resident, aecredited to sover- 
eigns; (4) chargàs d'affaircs , and othor diplo- 
matic agents accredited to ministers of for- 
eign aft'airs (whether benring the title of 
minister or not), and consuls eharged wltli 
diploniatic duties. See the several titlcs and 
l)avis, Iut. Law ch. vii. 

D IPLOMATICS. The art of judging of an- 
cient cliarters, pulflic documents, or diploinas, 
and discriminating the true from the false. 
Encyc. Lond. 

DIPSOMANIA. I n Medical J urisprudence. 

A meutal discase charaeterized by an uncon- 
trollahle desire for intoxicating driuks. An 
irresistilde impulse to imlulge in intoxieation, 
eithor by alcohol or otlier drugs. Baliard v. 
State, 19 Neb. 014, 2S N. \V. 271. As to how 
far the law will hold a party responsibk* for 
acts committed wliile the mind is overwhelm- 
ed by thc effects of liquor, see Drunklnness. 

DIRECT. Straightforward ; not collateral. 
The Onrust, G Blatchf. 533, Fed. Cas. No. 
10,540. The direct line of desceut is formed 
hy a series of relationships betwecn persous 
who descend successively one from tlie othcr. 

Evidenee is termed dircct whicli applies im- 
mediatcly to thc fact to be proved, without 
any intervening process as distinguislied 
from circumstantial , wliich applies imme- 
diatcly to collateral facts suppnscd to have 
a connection, near or reiuote, with the fact 
in controversy. 

The examiiiation in chief of a witness ls 
called the direct examination. 

DIRECT TAX. In rollock v. Trust Co., 
157 U. S. 429, 15 Sup. Ct. G73, 39 L. Ed. 
759, it was said that in ordor to determine 
whether a tax be direet within tlie inean- 
ing of the eonstitution it must be ascer- 
tained whether tlie une upon wliom, by 
law, tlie burden of paying it is fir<t cast. 
can tliercafter sbift it to anolher pcrson. 
If he eannot, thc tax would tlien be direct, 
and henee, liowever obvious iu other re- 
speets it niight bo a duty, impost or ex- 
cisc, it cannot be levied by the rule of uui- 
formity and must be apportioned. This was 
said in Knowlton v. Moore, 17S U. S. 41. 20 
Sup. Ct. 747. 44 L. Ed. 909, to be a disputable 
thcory. lt is said direct taxes withiu the 
i constitution are only capitation taxcs, as ex- 
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pressed in that instrument, and taxes on real 
estate; Springer v. U. S., 102 U. S. 5S6, 26 L. 
Ed. 253; but the inclusion of rentals from real 
estate was held to make it direct to that ex- 
tent; Pollock v. Trust Co., 157 U. S. 429, 15 
Sup. Ct. 673, 39 L. Ed. 759, where it is said, 
altliough there have been from time to time 
intimations that there might be some tax 
which was not a direct tax nor included un- 
der the words duties, imposts and excises, 
such a tax for more than a hundred years 
has as yet remained undiscovered. 

Direct taxes include those assessed upon 
property, person, busincss, income, etc., of 
those who pay them; while indirect taxes 
are levied upon commodities before they 
reach the consumer, and are paid by those 
upon whom they ultimately fall, not as taxes, 
but as part of the market price of the com- 
modity. Under the second head may be 
classed the duties upon imports, and the ex- 
cise and stamp duties levied upon manu* 
factures; Cooley, Taxation 10. 

See Tax; Excise. 

DIRECTING A VERDICT. See Verdict; 

JURY. 

D I RECTION. The order and government 
of an institution; the persons who compose 
the board of directors are jointly called the 
direction. 

Direetion, in another sense, is nearly syn- 
Qnymous with instruction ( q . v.). 

In Practice. The instruction of a jury by a 
judge on a point of law, so that they may 
apply it to the facts before them. See 
Charge. 

That part of a bill in chancery which con- 
tains the address of the bill to the court: 
this must, of course, contain the appropriate 
and technical description of the court. See 
Bill. 

DIRECTOR OF THE MINT. An officer 
appointed by the president of the United 
States, by and with the advice and consent 
of the senate. He is the cliief officer of the 
bureau of the mint and is under the general 
direetion of the secretary of the treasury. 
R. S. § 343. 

DIRECTORS. Persons appointed or elect- 
ed according to law to rnanage and direct the 
affairs of a corporation or company. The di- 
rectors collectively form the board of di- 
rectors. 

They are generally invested with certain 
powers by the charter of the corporation, and 
it is believed that there is no instance of a 
corporation created by statute without pro- 
vision for such a board of control, whether un- 
der the name of directors, or, as they are 
sometimes termed, managers or trustees,— 
the latter designation being more frequent 
In religious or charitable corporations. A 
comprehensive work on corporations states 
that the author has likewise found no in- 
stance in which these officers were wanting; 


3 Thomp. Corp. § 3850. The power to elect 
directors has been held to be inherent and 
not dependent upon statute; Hurlbut v. 
IMarshall, 62 Wis. 590, 22 N. W. 852. 

As to the nature of the office and its pow- 
ers very different vicws have been held, and 
each is sustained by high authority. They 
liave been held to bc the corporation itself 
“to all purposes of dealing with others” and 
not to “exercise a delegated authority in 
the sense which applies to agents or attor- 
neys;” Shaw, C. J., in Burrill v. Bank, 2 
Metc. (Mass.) 163, 35 Am. Dec. 395. Another 
view, and probably the one which is the best 
settled conclusion of judicial opinion in this 
country, is that they are general agents; 
Simons v. Min. Co., 61 Pa. 202, 100 Am. Dec. 
G2S; State v. Smith, 4S Vt. 2G6; Chetlain v. 
Ins. Co., S6 111. 220; President, etc., of Me- 
chanics , Bank v. B. Co., 13 N. Y. 599; Good- 
vvin v. Ins. Co., 24 Conn. 591. The question 
is of importance with respect to the power of 
directors to act outside of the home state of 
the corporation, in order to do which, thcy 
must act as agents; Bank of Augusta v. 
Earle, 13 Pet. (U. S.) 519, 10 L. Ed. 274; 
Wright v. Bundy, 11 Ind. 39S; McCall v. 
Mfg. Co., 6 Conn. 428. They are undoubted- 
ly, in a certain sense, agents, but they are 
agents of the corporation, not of the «took. 
holders; they derive their powers from the 
charter. Tliey alone have the management 
of the affairs of the corporation, free from 
direct interference on the part of the stock- 
holders ; Dana v. Bank, 5 W. & S. (Pa.) 246; 
Bank of U. S. v. Dandridge, 12 Wheat. (U. 
S.) 113, 6 L. Ed. 552; Dayton & C. R. Co. v. 
Hatch, 1 Disn. (Ohio) S4. The stockholders 
canuot perform any acts connected with the 
ordinary affairs of the corporation; Conro 
v. Iron Co., 12 Barb. (N. Y.) 27, 63; the dele- 
gation of powers to the directors excludes 
control by the stockholders; Union Gold Min. 
Co. v. Nat. Bank, 2 Colo. 565. See Fleckner 
v. Bank, 8 Wheat. (U. S.) 357, 5 L. Ed. 631; 
Gashwiler v. Willis, 33 Cal. 11, 91 Am. Dec. 
607. 

In England it is held that the directors of 
a company are in the position of managing 
partncrs, and their mandate is the mandatc 
of the whole body of shareliolders, not of 
the majority only. A simple majority of the 
shareholders cannot alter the mandate and 
override the discretion of the directors; 
[1906] 2 Ch. 34. The ultimate determination 
of the management rests with the stockhold- 
ers, when by the charter the powers of the 
corporation are vested in them, or when it 
is silent on that question and does not com- 
mit the exclusive control to the directors; 
Union Pac. R. Co. v. R. Co., 163 U. S. 564, 16 
Sup. Ct. 1173, 41 L. Ed. 265. In tliis case the 
stockholders had adopted a by-law provid- 
iiig that the board sliould have the whole 
management of the property of the company, 
and tliat they might delegate power to the 
executive committee. The latter authorized 
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the president to execute a contraet and the 
stoekholders approved it and the aetion of 
the eommittee, but the board never foruially 
acted ; it was held that, as tliey had full 
knowledge of it, they would he presuined to 
have ratified it 

It has been said that directors are special 
ag:ents of the corporation, and not general 
agents; Adriance v. Roome, 52 Barb. (X. Y.) 
399: and this is the view which it is said 
that in England “the ingenuity of the bench 
has been taxed lo demonstrate3 Thomp. 
Corp. § 3909 ; Lindl. Partn. (4th ed.) 249. 
Among the cases relied on as supporting this 
view are, G Exch. 790; S C. B. 849: 0 II. L. 
Cas. 401 ; L. R. 5 Eq. 310; hut the distinetion 
has been said not to be very satisfactory; 
per Comstock, J., in President, Direclore & 
Co. of Mechanics’ Bank v. R. Co., 13 X. Y. 
599. See Green’s Brice, XJltra Vircs 470, n. 
Although tlie weight of authority is as stat> 
ed, it is nevertlieless iinportant to keep in 
view the different theories held, in order to 
weigh accurately *the authorities upon the 
powers of directors, and to distinguish be- 
tween them when they are to be applied to a 
particular case. Directors have no common- 
law powers; 3 Thomp. Corp. § 397S; but 
only granted ones, although in dealing with 
corporations courts sometimes ascribe to the 
directors certain powers, termed implied 
powers, which, however, in fact amount to 
no more than a recognition by the courts of 
the usages of business and acts done in the 
course of business; id. But they have no 
power to make changes in the fundamental 
law of the corporation, their relation to it 
being analogous to that of a legislnture to 
the constitution of the state; id. § 2979. Ac- 
cordingly, their power to make such changes 
must be derived from the charter. They 
may not change the membership or capital 
of the corporation by increasing either; Chi- 
cago City R. Co. v. Allerton, 1S Wall. (U. S.) 
233, 21 L. Ed. 902; Com. v. Gill, 3 Whart. 
(Pa.) 22S ; Gill v. P.alis, 72 Mo. 424; or re- 
ducing the capital; Percy v. Millaudon, 3 La. 
5G8; Hartridge v. Rockwell, R. M. Charlt. 
2G0 ; nor make by-laws unless speHally au- 
thorized; Watson v. Printing Co., 5G Mo. 
App. 145; nor request or aceept amendments 
to the charter; Stark v. Burke. 9 La. Ann. 
341; State v. Adaras, 44 Mo. 570; Zabriskie 
v. R. Co., 18 X. J. Eq. 178, 90 Am. Dec. 017; 
INIarlborough Mfg. Co. v. Smith, 2 Conn. 579 
(but seQcantra , Dayton & C. R. Co. v. Ilatch, 
1 Disney (Ohio) 84, whlch is doubted. 3 
Thomp. Corp. § 3980, n. 7). They may alien 
property in the course of business; 3 Thomp. 
Corp. § 3984 (and see note on this suhject; 
Garrett v. Tlow Co., 59 Am. Rep. 4GG) ; or 
mortgage corporate property; Sargent v. 
Webster, 13 Metc. (MassJ 497, 40 Am. Dee. 
743; yiiller v. R. Co.. 3G Vt. 452; Augusta 
Bank v. Ilamblet. 35 Me. 491; Ilendee v. 
Pinkerton, 14 Allen (Mass.) 3S1 ; Iloyt v. 


'Thompson’s Ex’r, 19 X. Y. 207; or make au 
assignment for the benefit of cre<litors; Mer- 
rick v. Trustees of Bank, 8 Gill (Md ) 59; 
and see Thomp. Corp. chs. 145, 140, which 
diseuss this subject and tlie validity of prcf* 
erential assignments hy directors in favor of 
others and of themselves. They eannot give 
away corporate property; Bedford U. Co. v. 
Bowser, 4S Pa. 29; Frankfort Bank v. John- 
son, 24 Me. 490; nor sell the stoek at le*s 
than par; Sturges v. Stetsou, 1 Blss. 210, 
Fed. Cas. Xo. 13,5CS; in money or money’s 
worth; Chouteau, Ilarrison & A’alle v. Dean, 
7 Mo. App. 210 (hut see Ilamlley v. Stutz, 
139 U. S. 417, 11 Sup. Ct 530, 35 L. Ed. 227; 
2 Thomp. Corp. § 1005; Stock) ; nor, as a 
general rule, beoome surety, accommodation 
indorser, or guarantor; 3 Thomp. Corp. § 
3990; but under urgent necessity their as- 
sumptiou of a deht of another to secure 
from the common crcditor.s an extension for 
themselves has heen hcld justitied; Leach 
v. Blakely, 34 Vt, 134. See Zahriskie v. R. 
Co., 23 IIow. (U. S.) 3S1, 1G L. Ed. 4S8. In 
the usual course of business they have a gen- 
eral power to borrow money; Fleckner v. 
Rank, S Wheat. (U. S.) 33S, 5 L. Ed. 031; 
Ridgway v. Bank, 12 S. & R. (Pa.) 25G, 14 
Am. Dec. GSl ; and sccure it by assigning 
seeurities owned by the corporation; Xorth 
Hudson Mut. Bhlg. & Loan Ass’n v. Bank, 
79 Wis. 31, 47 X. W. 300. 11 L. R. A. 8-15; 
and onc so dealing with thom is not nffeeted 
with knowlodge of a breacli of trust hy 
them; Borlaiul v. Haven, 37 Eed. 394. They 
may make, accept, or indorse negotiable pa- 
per; Stevens v. IIi 11, 29 Me. 133; hut a single 
director is not anthorized to make corpo- 
rate notes; Lawrence v. Gebhard, 41 Barb. 
(N. Y.) 575. They may determine the sala- 
ries of ofllcers of the corporntion; Waite v. 
Min. Co., 37 Vt. 00S. Under the English de- 
cisions the powers of eorporations with re- 
speet to borrowing money and making notes 
are now restricted ; 3 Thomp. Corp. § 39S9, 
n. 3. 

While directors nre not strlctly trustcos, 
yet they occupy a fiduciarv position; Jack- 
son v. Ludcling, 21 Wall. (U. S.) OKi, 22 L. 
Ed. 492; European & X. A. Ry. Co. v. Poor, 
59 Me. 277; Moyle v. R^ Co., 54 X. Y. 314, 
13 Am. Rep. 595; Koehler v. Iron Co., 2 
Black (U. S.) 715, 17 L. Ed. 339; Corhctt 
v. Woodward, 5 Sawy. 403, Eed. Cas. Xo. 
3,223»; Doadcrick v. Wilson. S BaxL (Tonii.) 
10S; Scott v. Dcpcystor, 1 Edw. Ch. (X. Y.) 
513; Covington & L. K. Co. v. Bowlcr’s Hcirs, 
9 Bush (Ky.) 408; Ilnle v. Bridgo Co., S 
Kan. 400; Black v. Cnnal Co., 24 X. J. Eq. 
403; Swocny v. Reiining Co., 30 W. Va. 443, 
4 S. E. 43.1, S Aui. St. Rep. S8; Moraw. Priv. 
Corp. 51G; aud by soiue leading authorities 
they are terined trusioes: Walworth, Ch., in 
Robinson v. Smith. 3 Paige (X. Y.) 222, 24 
Am. Doc. 212; llardwicke. Ld. Ch., in 2 Atk. 
400; Bent v. Priest, SG Mo. 475. 
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Directors, in buying shares from other 
stockholders, when there is a possibility of 
reselling at a profit, are not bound to dis- 
cover all the facts; their fiduciary character 
does not extend that far; [1902] 2 Ch. 421. 
But a director upon whose action the value 
of shares depends cannot avail of the knowl- 
edge of what his own action will be to ac- 
quire shares from those whom he intention- 
ally keeps in iguorance of his expected ac- 
tion and the resulting value of the shares. 
This rule was applied in view of the specral 
circumstances : That the direetor owned 

three-fourths of tlie stock, was at the time 
of his purchase administrator general of the 
company, with large powers, and engaged in 
negotiations which finally led to a sale of 
the company’s land to the government at a 
price which greatly enhanced the value of 
the stock; Strong v. Repide, 213 U. S. 419, 
29 Sup. Ct. 521, 53 L. Ed. 853, citing Stewart 
v. Harris, G9 Kan. 49S, 77 Pac. 277, 60 L. R. 
A. 261, 105 Am. St. Rep. 178, 2 Ann. Cas. S73, 
and Oliver v. Oliver, 118 Ga. 3G2, 45 S. E. 
232, and not deciding as to whether the rule 
applied to the bare relationship between di- 
rector and shareholder. 

They are charged with trustees* duties and 
bound to care for corporation property and 
manage its affairs in good faith; and for 
violation of that duty, resulting in waste of 
its assets, injury to its property, or unlaw- 
ful gain to themselves, they are liable to ac- 
count in equity the same as ordinary tnis- 
tees ; Bosworth v. Allen, 1GS N. Y. 157, 61 
N. E. 163, 55 L. R. A. 751, 85 Am. St. Rep. 
GG7, where the directors conspired to wreck 
the corporation. They are held not trustees 
in the strict and technical sense; Booth v. 
Robinson, 55 Md. 419; Wallace v. Savings 
Bank, S9 Tenn. 649, 15 S. W. 448, 24 Am. St 
Rep. G25; at most directors of a bank can 
only be cousidered implied trustees; Emer- 
son v. Gaither, 103 Md. 504, 64 Atl. 2G, 8 L. 
R. A. (N. S.) 73S, 7 Ann. Cas. 1114; Landis 
v. Saxton, 105 Mo. 486, 16 S. W. 912, 24 Am. 
St. Rep. 403; Appeal of Spering, 71 Pa. 11, 
10 Am. Rep. 6S4; the liability of a bank di- 
rector is held to be that of a mandatary or 
gratuitous bailee, who undertakes without 
compensation to do somethiug for another, 
and he is therefore held only to that degree 
of care which prudent men in like circum- 
stances ordinarily give to the same duties. 
In Swentzel v. Bank, 147 Pa. 140, 23 Atl. 405, 
415, 15 L. R. A. 305, 30 Am. St. Rep. 718, the 
position of Judge Sharswood in the earlier 
case is approved and the court said : “The 
ordinary care of a business man in his own 
affairs means one thing; the ordinary care of 
a gratuitous mandatary is quite another mat- 
ter. The one implies an oversight and 
knowledge of every detail of his business ; 
the otlier suggests such care only as a man 
can give in a short space of time to the busi- 
ness of other persons, for which he receives 
uo compensation.” The customs and meth 


ods of a community in which a banking busi- 
ness is done are, for such community, a 
standard of prudence and diligence by which 
the responsibility of bank ofiicers and direc- 
tors are to be tested; Wheeler v. Bank, 75 
Fed. 781. The degree of care, skill and judg- 
ment depends upon the subject to which it 
is to be applied, the particular circumstanc- 
es of the ease, and the usages of the busi- 
ness; North Hudson Mut. Bldg. & Loan 
Ass’n v. Childs, 82 Wis. 460, 52 N. W. 600, 
33 Am. St. Rep. 57; Killen v. Barnes, 106 
Wis. 546, S2 N. W. 53G; Savings Bank of 
Louisville’s Assignee v. Caperton, S7 Ky. 30G, 
8 S. W. S85, 12 Am. St. Rep. 488; Warren 
v. Robison, 19 Utah, 289, 57 Pac. 2S7, 75 Am. 
St. Rep. 734. The question of negligence is 
ultimately a question of fact under all the 
circumstances; Briggs v. Spaulding, 141 U. 
S. 132, 11 Sup. Ct. 924, 35 L. Ed. GG2. 

Knowledge of all the affairs of a bank 
cannot be imputed to the directors to charge 
them with liability; Mason v. Moore, 73 Ohio 
St. 275, 7G N. E. 932, 4 L. R. A. (N. S.) 597, 
4 Ann. Cas. 240. They cannot be held civilly 
liable to one deceived to his injury by false 
representations as to the bank’s financial 
condition, contaiued in the ofiicial report to 
the comptroller of the currency, made and 
published under U. S. R. S. § 5211, where 
they merely negligently participated in or 
assented to sucli representations, since the 
exclusive test of their liahility is furnished 
by U. S. R. S. § 5239, which makes a know- 
ing violation of the provisions of the title 
relating to national banks a prerequisite to 
suc-h liability; Yates v. Bank, 206 U. S. 158, 
27 Sup. Ct. G3S, 51 L. Ed. 1002. 

In many other cases the degree of care re- 
quired is held to be that which a prudent man 
exercises about his own aTairs; Wallace v. 
Bank, S9 Tenn. G30, 15 S. W. 448, 24 Am. 
St. Rep. 625; Marshall v. Bank, 85 Va. 676, 
8 S. E. 58G, 2 L. R. A. 534, 17 Am. St. Rep. 
84; Union Nat. Bank f v. Hill, 148 Mo. 380, 
49 S. W. 1012, 71 Am. St. Rep. G15; Ackerman 
v. Halsey, 37 N. J. Eq. 356; Ilorn Silver 
Min. Co. v. Ryan, 42 Minn. 196, 44 N. W. 56. 
It is said they are not rnerely required to be 
honest, but they must also hring to the dis- 
charge of the duties they undertake ordinary 
competency. They cannot excuse impru- 
dence or indifference by showing honesty of 
intention coupled with gross ignorance and in- 
experience, or coupled with an absorption of 
their time and attention in their private af- 
fairs; Warner v. Penoyer, 91 Fed. 587, 33 
C. C. A. 222, 44 L. R. A. 761; Williams v. 
McKay, 46 N. J. Eq. 25, 18 Atl. 824. The 
ordinary care and prudence required of bank 
directors is held to include something more 
than officiating as figureheads. They may 
commit the business as defined to duly au- 
thorized officers, but this does not absolve 
them from the duty of reasonable supervi- 
sion; Martin v. Webb, 110 U. S. 7, 3 Snp. Ct 
428, 2S L. Ed. 49; nor ought they to be per- 
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mitted to be shielded from Uability because 
of want of knowledge of wrongdoing, if that 
ignorance is the result of gross inattention; 
Rriggs v. Spaulding, 141 U. S. 132, 11 Sup. 
Ct. 024, 35 L. Ed. 662. 

It is the duty of the directors of a natlonal 
bank to maiutain a supervision of its affairs; 
to have a geueral knowledge of the manner 
in wliich its business Is conducted and of 
the character of tlrnt busiuess, and to liave 
at least such a degree of intimacy with its 
affairs as to know to whom and upon what 
security its large dines of credit are given; 
and generally to know of and give direetions 
as to the irnportant and general affairs of 
the bank, of which the casliier executes the 
details; Gibbons v. Anderson. S0 l'ed. 315; 
tliey cannot shift such dutics upon the cx- 
ecutive oülcers; Warren v. Robison, 19 Utab 
289, 57 Pac. 2S7, 75 Am. St. Rep. 734. They 
will be presumed to have knowu what thev 
ought to have knowu; Marshall v. P*ank, 85 
Va G70, 8 S. E. 5S(>, 2 L. R. A. 534, 17 Am. 
St. Rep. S4; Martin v. Webb, 110 U. S. 7, 3 
Sup. Ct. 428, 2S L. Ed. 49. 

Direetors also occupy a fiduciary relation 
to creditors, for wliom they havc been said 
to be quasi trustees, and when the corpora- 
tion becomes insolveut, tliey beeome trustees 
for tbe creditors and stockholders; Rradley 
v. Farwell, 1 Ilolmcs 433, Fed. Cas. No. 1,779; 
Clark v. San Francisco, 53 Cal. 30G; Good 
v. Sherman, 37 Tex. GGO. Where direetors 
of an insolvent corporation confesscd a judg- 
ment against it in favor of one of themselves 
to give him an advantage by priority of lien 
over another creditor, about to obtain jndg- 
meut, the two judgments were placed upon 
the same footing; Coons v. Tome, 9 Fed. 532. 
See Thomp. Liab. of Dir. 397; Goodin v. 
Canal Co., 18 Ohio St. 1G9, 9S Am. Dec. 95. 
Direetors are held personally responsible for 
acts of misfeasance or gross negligence, or 
for fraud and bre^ich of trust; L. R. 5 II. L. 
480; Lewis v. Steel Works, 50 Vt. 477; Ap- 
peal of Spering, 71 Pa. 11, 10 Am. Rep. GS4; 
GS Law T. 380; Mutual Bldg. Fund & Dollar 
Sav. Uank v. Bosseiux, 3 Fed. S17. An ac- 
tion to enforce this responsibility must be 
brougbt on belialf of a 11 the. stockholders, 
and not bv a single one; Craig v. Gregg, S3 
Pa. 19; and cannot be brought by a ercditor; 
Zinn v. Mendel, 9 W. Va. 5S0; contra , Tate 
v. Bates, 11S N. C. 2S7, 24 S. E. 4S2, 54 Am. 
St. Rep. 719, where it is held that an uctiou 
will lie against them for auy injury to tlie 
corporation or a creditor by their fraud, 
deceit, neglect, or other miseonduct It is 
held to be the duty of bank direetors to sec 
that the directions of thc bankiug laws are 
complicd with and that' depositors may, in 
tlie absencc of a statute to the contrary, 
maintain an actiun to rccover losses result- 
ing from a breach of such duty; Boyd v. 
Schneider, 131 Fed. 223, G5 C. C. A. 209, re- 
versiug 124 Fed. 239. In Brinckcrhoff v. 


Bostwlek, SS N. Y. 52, it was sald tlie Ua- 
bility of direetors for violations of their du- 
ty, and the jurisdiction of e<iuity to afford 
redress to the corporatiou and its share- 
holders, exist indepondeutlv of statute. Tliis 
was a proceeding by a shareliulder; and 
in Dykman v. Keeney, 154 N. Y. 4s3, 4S N. 
E. S94, it was referred to to sliuw tliat an ac- 
tion in equity will lie by a sharobolder, and 
it was said: There is a wide aiid vital dif- 
ference between sueh a case and one where 
the action is by the corporation against its 
delinqueut direetors. 

A direetor is an agent of tbe eorporation, 
aiul aeeounts primarily witli the corpora- 
tion, wliich holds the legal title to the assets; 
but there is no privitv at law between a 
stoekbolder . and tlie directors, and benee 
equity is generally the proper tribunal lu 
wliieh to enforce his rigbts, which are equi- 
table aml not legal; Emerson v. Gaitlier, 103 
Md. 564, 04 Atl. 2G, S L. R. A. (N. S.) 73S, 
7 Ann. Cas. 1114, where It was lield that 
a receiver may proceed iu equity to hold 
bank direetors liable for losses cau<ed by 
their permitting illegal loans aud deelaring 
improper dividemls. See also North lludson 
Mut. Building & Loan Ass‘n v. Childs, S2 
Wis. 4G0, 52 N. W. GoO. 33 Ain. St. Rep. 57; 
Robinson v. llall, G3 Fed. 222, 12 C, C. A. 
G74; Ilodges v. Screw Co., 1 R. I. 312, 53 
Am. Dcc. G24; Williams v. MeKay, 40 N. J. 
Eq. 1S9, 53 Am. Rep. 775; Cockrill v. Cooper. 
SG Fcd. 7, 29 C. C. A. 529. Tn tlie last case 
it was said the ofiice of a diroctor is so 
much akin to thosc of a trustee tliat in 
many cases uo suhstantial reason can be 
given for exempting direetors from that de- 
gree of eontrol by a court of chaneery which 
such courts ordinarily excreise over trus- 
tees; and to the same cffeet Bosworth v. 
Allen, 1GS N. Y. 157. G1 N. E. 1G3. 55 L. R. 
A. 751. 85 Am. St Rep. Gü7, where the charge 
against the directors was waste of eorporate 
assets and unlawful gain to thcmselves. 
Other New York eases restrictcd the right 
of a reeeiver to bring an aetion against dl- 
,rectors in equity whcrc the cliarce against 
them was negligent and wasteful conduct 
and a violation of the banking laws in ninny 
respects, and hold tbat an ac-tion at law was 
tlie proper remedy; Dykman v. Koeney. 354 
N. Y. 4S3, 4S N. E. S94. following OTR-ien v. 
Fitzgerald, 143 N. Y. 377, 3S N. E. 371; 
Stepliens v. Ovcrstolz, 43 Fed. 771. In a 
case in whieh it did not appear tiiat an ac- 
counting was neeessaiw, it was hcld tliat the 
remedy of a reeeivcr was at lsiw; Thompsou 
v. Groeley, 107 Mo. 577, 17 S. W. 9G2. 

Directors are not liable for the fraud of 
agents cmployed by tlieiu; 2G W. R. 147; 
Tliomp. Liab. of Dir. 355. Directors of a 
uatiomü bank are liot insurers of tbe fideli- 
ty of its agcnts, and are not responsible for 
losses rcsultiug from the wrongful act or 
omission of other directors or agents, un- 
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less the loss is a consequence of their own 
neglect of duty; Briggs v. Spaulding, 141 
U. S. 132, 11 Sup. Ct. 924, 35 L. Ed. G62. 

It is their duty to use their best efforts 
to promote the interests of the stockholders, 
and they cannot acquire any adverse inter- 
ests; Wardell v. R. Co., 4 Dill. 330, Fed. 
Cas. No. 17,164 ; Farmers’ & Merchants' Bank 
of Los Angeles v. Downey, 53 Cal. 466, 31 
Am. Rep. 62; European & N. A. Ry. Co. v. 
Poor, 59 Me. 277; Ryan v. R. Co., 21 Kan. 
3G5. A director may become a creditor of 
a corporation, where his action is not taint- 
ed with fraud or other improper act; Bor- 
land v. Haven, 37 Fed. 394. It is said to be 
the rule that contrac-ts made by a director 
with his company are voidable; L. R. 6 H. 
L. 1S9; Wardell v. R. Co., 4 Dill. 330, Fed. 
Cas. No. 17,104; Appeal of Rice, 79 Pa. 16S; 
Twin Lick Oil Co. v. Marbury, 91 U. S. 5S7, 
23 L. Ed. 32S; President & Trustees of City 
of San Diego v. R. Co., 44 Cal. 106. In many 
instances the courts have held them abso- 
lutely void. In a leading English case it 
was held that the directors were agents of 
the corporation and could not be permitted 
to enter into engagements or have any per- 
sonal interest which might possibly contlfct 
with the interests of the corporation, and 
that no question could be raised as to the 
fairness of such a contraet; 1 McQ. H. L. 
(Sc.) 461; and ln several American cases tak- 
ing this view it is considered tliat directors 
were subject to the rule applying to all per- 
sons standing in relations of trust and iu- 
volving duties inconsistent with their deal- 
ing with the trust property as their own; 
Gardner v. Ogden, 22 N. Y. 327, 7S Am. Dec. 
192; Port v. Russell, 36 Ind. 60, 10 Am. Rep. 
5; Ilaywood v. Lincoln Lumber Co., 64 Wis. 
639, 26 N. W. 1S4. A high authority says, 
“there is no sound principle of law or equity 
wliich proliibits” such contracts, if entered 
into in good faith, and where there is a 
quorum of directors on the other side of 
the contract present, so that the adoption of 
the measure does not depend on the vote of 
the interested director, and even in the lat- 
ter case the contract is good at law. Be- 
cause, however, he is on both sides of it, eq- 
uity will closely scrutinize it and set it aside 
if it violates the good faith whicb the cir- 
cumstances require; 3 Thomp. Corp. § 4059; 
but in many cases contracts of a corpora- 
tion with directors, fairly made, have been 
upheid; Jesup v. R. Co., 43 Fed. 4S3; Barr 
v. Glass Co.. 51 Fed. 33; Illinois Pneumatic 
Gas Co. v. Berry, 113 U. S. 322, 5 Sup. Ct. 
525, 28 L. Ed. 1003; Barnes v. Brown, 80 
N. Y. 527; Smith v. Skeary, 47 Conn. 47. 
The true rule to be ascertaiued from the 
cases is probably, that as to sueh contract 
there is a presumption of invalidity which 
casts upon the party claiming under sucb 
contracts the burden of showing that no un- 
due advantage was taken or resulted from 


the relation, and the evidence must clearly 
show such fairness and good faith; Skinner 
v. Smith, 134 N. Y. 240, 31 N. E. 911; War- 
dell v. R. Co., 103 U. S. 651, 26 L. Ed. 509. 
Accordingly, the more reasonable view is 
that first stated, and it is supported by the 
weight of American authority; 3 Tbornp. 
Corp. § 4061; but courts holding the extreme 
view that such contracts are void will not 
enforce the fairest contract if the corpora- 
tion exercises the option to set it aside; id. 

Some courts take the view that in all 
cases of such contracts their nature and 
terms and the circumstances under which 
they were made must be taken into consid- 
eration, and that after having been subject- 
ed to careful scrutiny they will be enforced 
if for the benefit of the corporation; Stewart 
v. R. Co., 41 Fed. 736; Appeal of Hammond, 
123 Pa. 503, 16 Atl. 419. A corporatiou act- 
ing in good faith and with the sole object 
of continuing a business which promises to 
be successful, may give a mortgage to direc- 
tors who have lent their credit to it, in order 
to induce a continuance of that credit, and 
to obtain renewals of maturing paper at a 
time when it is in fact a going business and 
expects to continue in business, although 
its assets may not in fact equal its indebted- 
ness; Sandford Fork & Tool Co. v. Howe, 
Browne & Co., 157 U. S. 312, 15 Sup. Ct. 621, 
39 L. Ed. 713. See, generally, 3 Thornp. Corp. 
§§ 4059 to 4075 ; note by J. C. Harper; Cook 
v. Sherman, 20 Fed. 175, and one by Dr. 
Francis Wliarton; Meeker v. Iron Co., 17 
Fed. 53. This rule extends even to cases 
where a majority of directors in one corpo- 
ration contract with another corporation in 
which they are directors ; Green’s Brice, Ul- 
ira Yires 479, n.; Attaway v. Bank, 93 Mo. 
485, 5 S. W. 16. A railroad company de- 
sired to purchase the entire property of a 
canal company, both companies having the 
same president, wlio by a purchase of a ma- 
jority of the stock of the canal company 
at nominal rates obtained the election of di- 
rectors favorable to the railroad company. 
Through collusive legal proceedings the rail- 
road company purchased the canal property 
at a price which was grossly inadequate. 
The sale was set aside as a sale by a trustee 
to himself, neither in good faith nor for an 
adequate consideration; Goodin v. Canal Co., 
18 Ohio St. 169, 98 Am. Dec. 95. The same 
principles are supported by many authori- 
ties; Ivoehler v. Iron Co., 2 Black (U. S.) 
715, 17 L. Ed. 339; Cook v. Mill Co., 43 Wis. 
433; Stewart v. R. Co., 3S N. J. L. 505; 
Rice’s Appeal, 79 Pa. 16S. 

In some cases the question has arisen as 
to the effect of a minority only of the di- 
rectors being interested in both companies. 
A contract made between two corporations 
through their respective boards of directors 
is not voidable at the suit of one of the par- 
ties thereto from the mere circumstance that 
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a minority of its board of directors are also 
directors of the other company; U. S. Rol- 
ling Stock Co. v. R. R., 31 Ohio St. 4«">0, 
32 Am. Rep. 3S0, where the court said it had 
found no case holdin" sneh a contract in- 
valid from the mere faet that a minority of 
tho directors of one eompany aro also di- 
rectors of the otlier company, and, “in our 
judgment, where a majority of the board 
are not adversely interested and have uo 
adverse employment, the right to avoid the 
contract or transaction does not exist willi- 
out proof of fraud or unfairness i(l.; Flagg 
v. Ry. Co., 10 Fed. 413; Ilarts v. Browu, 
77 111. 22G. This rule is criticised by Mr. 
Harper iu a note to Cook v. Sherman, 20 
Fed. 180, upon the ground that thc corpora- 
tion is entitled to a full board of disinterest- 
ed directors. Iu another ease it was said: 
“A direetor whose personal interests are ad- 
verse to those of the corporation has no 
riglit to be or act as a director. As soon as 
he iiuds that he has personal interests in 
conflict with those of the company he onght 
to rcsignGoodin v. Canal Co., IS Ohio 
St. 1S3, 9S Am. Dec. 93. ln considering the 
same subject MeCrary, J., said: “Uesides, 
where shall we draw the line? If the pres- 
euce of two interested diroetors in the board 
at the time of the ratitication does not viti- 
ate the act, would the presence of a larger 
number of such directors have that effeet, 
and, if so, what number.” Thoinas v. R. Co., 
2 Fed. 879. On appeal his judgment was 
athrmed and the supreme court per Miller, J., 
said, “We eoncur with tlie circnit judge tlmt 
no such contraet as this can be euforced in 
a court of equit.v where it is resisted and 
its immorality is brought to light . . . 

Such eontracts are not absolutely void, bnt 
are voidable at the election of the parties 
affected by the fraud. It may often occur 
that, uotwithstanding the vice of the traus- 
action, namely, the direetors or trustees, or 
a majority of them, being interested in op- 
position to the interest of those whom they 
represent, and in reality parties to both 
sides of the contract, that it may be one 
whieh those whose contideuce is abnsed may 
prefer to ratify or submit to. It is, there- 
fore, at the option of these latter to avoid 
it, and, until some act of theirs indicates 
such a purpose, it is not a nullity.” Thomas 
v. R. Co., 109 U. S. 524, 3 Sup. Ct. 315, 27 
L. Ed. 101S. 

Arrangements made by direetors of a rall- 
road eompany to secure from it unusual ad- 
vantages through the medium of a new eom- 
pau}’ in wliicli tliev are to be stockhohlers, 
and which is to receive valuable contracts 
from the railroad company, are not to be 
enforced by the eourts; Wardell v. R. Co., 
103 U. S. 051, 26 L. Ed. «509, allirming War- 
dell v. R. Co., 4 Dill. 3«50, Fed. Cas. Xo. 
17,164; sueh eontraets cannot be made or 
ratified by a board of direetors inciuding 


members of the construction company and 
are void ; Tliomas v. R. Co., 109 U. S. 522, 5 
Sup. Ct. 315, 27 L. Ed. 101S: but a recovery 
may be had on such a eontract for wurk 
actually benetiting the railroad eompany, 
on a (juantum mcruit; id. 

Tliird parties, without uotic«‘, are not 
bonnd to know of limitations phu-ed upon 
directors by by-laws or otherwis»*; Bri»-<*. 
Ultra Vircs 474; L. R. 5 Ch. 2^s; Fay v. 
Noble, 12 Cusli. (Mass.) 1; but sc*e Itisley v. 

R. Co., 62 X. V. 210; Salem Rank v. Rank, 
17 Mass. 1, 9 Am. Dec. 111. When convened 
as a board, the directors are lield to pos- 
se.ss all the corporate powers; Iloyt v. 
Thompson’s lòx’r, 19 N. Y. 207; Durrill v. 
Rank, 2 Metc. (Mass.) 163, 35 Am. Dec. 395. 
As principals tliey cau delegate the per- 
formance of aets whieh they themselves ean 
perform; Jones v. AVilliains, 139 Mo. 1, .39 

S. \V. 486, 40 S. W. 353, 37 L. R. A. 682, 61 
Am. St. Iiep. 43G, where it is held that with- 
out statutory authority direetors have the 
power to delegate to agents, oüicers or exec- 
utive eommittees the power to transact, not 
ouly ordinary business, but business requir- 
ing the highest degree of judgment. These 
agents or managing otiicers havc incidoiital 
power to employ all assistants and to do ull 
acts necessary properly to conduct the busi- 
ness over whicli they have chargc. Forinal 
action of the board of directors is not neces- 
sary iu order to confer the authority. Tlio 
power expressly giveu by statute to appoint 
sucli subordinate ollieers aiul ageuts as tbc 
business of tbe company may require docs 
not limit nor diininish the common-hiw pow- 
er to dclegate authority. 

Where the cliarter does not otlierwise pro- 
vide, it is held that a banking cnrporntion 
may be represented by its cashier in trans- 
aetions ontside of his ordinary duties, witli- 
out his anthority to do so being in writing 
or appearing upon tlie reeord of the proceed- 
ings of the directors. Ilis authority uiav 
be by parol aiul inferred from ciraimstanees. 
It niay be inferred from tlie general man- 
uer in whicli, for a period sutlieiently loug 
to establish a settled eourse of business, he 
has been allowed to conduet its affairs. It 
may he implied from the conduct or acqui- 
esccnce of the direetors; Martin v. Webb, 
110 U. S. 7, 3 Sup. Ct. 42S, 2S L. Ed. 49; 
I’ntnam v. U. S., 162 U. S. 713, 16 Sup. Ct. 
923, 40 L. Ed. 111S. Statutes requlrlng a 
corporatiou to be uiannged by directors, hut 
autliorizing them to appoint such subordi- 
nate ollieers aml agents as the business may 
require, do not prcvent the dircetors from 
entrusting the entire managcment of the 
business to a president, as tliis is not a del- 
egation of corporate powers, hnt a mere au- 
thorization to perform the business for and 
iu the name of the corporation; Joues v. 
Williams, 1.39 Mo. 1, 39 S. W. 486, 40 S. W. 
353, 37 L. R. A. 6S2, 61 Am. St. Rep. 43G. 
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This may be done eitber by express resolu- 
tion or by acquieseence in a course of deal- 
ing. A person dealing with the president of 
a corporation in the usual manuer, and with- 
in the powers which the president has been 
accustomed to exercise without the dissent 
of the directors, would be entitled to assume 
that the president had actually been invest- 
ed with those powers; Morawetz, Priv. Corp. 

§ 53S; Jones v. Williams, 139 Mo. 1, 39 S. 
W. 4S6, 40 S. W. 353, 37 L. R. A. 6S2, 61 
Am. St. Rep. 436. 

It has, however, been contended that, as 
the directors are agents, they cannot dele- 
gate their authoritv; Gillis v. Bailey, 21 N. 
H. 149; Charlestown Boot & Shoe Co. v. 
Dunsmore, 60 N. II. S5; and see Canada-At- 
lantic & Plant S. S. Co. v. Flanders, 145 Fed. 
S75, 76 C. C. A. 1 (dictum); 20 Harv. L. 
Rev. 225, where it is said t'here is curiously 
little authority on this point. 

The powers of directors of eleemosynary 
corporations are much greater than those of 
moneyed corporations; State v. Adams, 44 
Mo. 570. Unless the charter provides other- 
wise, directors need not be chosen from 
amoug the stockholders; L. R. 5 Ch. Div. 
306 ; State v. McDaniel, 22 Ohio St. 354. 

Directors de facto are, presumably, direc- 
tors de jure , and their acts bind the com- 
pany; L. R. 7 Ch. 5S7. A director who is 
permitted to act as such after he has sold 
all his stock, is a director de fucto; Wile & 
Brickner Co. v. Land Co., 4 Misc. 570, 25 
N. Y. Supp. 794. See De Facto. 

Their liability for acts expressly prohibit- 
ed by the company’s charter is not created 
by force of statutory prohibition. The per- 
formance of acts which are illegal or pro- 
hibited by law may subject the corporation 
to a forfeiture of its franchises and the di- 
rectors to criminal liability; but this would 
not render them civilly liable for damages. 
Their liability to the corporation for dam- 
ages caused by unauthorized acts rests upon 
the common-law rule, which renders every 
agent liable w*ho violates his authority, to 
the damage of his principal. A statutory 
prohibition is material under these circum- 
stauces merely as indicating an express re- 
striction placed upon the powers delegated 
to the directors when the corporation was 
formed; Briggs v. Spaulding, 141 U. S. 132, 
11 Sup. Ct. 924, 35 L. Ed. 662; Hicks v. 
Steel, 142 Mich. 292, 105 N. W. 767, 4 L. R. 
A. (N. S.) 279, where the liability of a bank 
director for inducing the bank to extend 
credit to an individual beyond the statutory 
limit w*as denied, though he made false rep- 
resentations as to notes offercd for discount, 
on proof that he acted at the time as agent 
for the borrower, and not as a director. 

Directors of a national bank, who merely 
negligently participated in or assented to 
false representations as to the bank’s condi- 
tion contained in its official report to the 
comptroller of the currepcy, under R. S. § 


5211, cannot be held civily liable to one de- 
ceived by sucli report, since the exclusive 
test of such liability is under R. S. § 5239, 
which makes a knowing violation of the 
national bank act a prerequisite to such lia- 
bility; Yates v. Bank, 206 U. S. 15S, 27 Sup. 
Ct. 638, 51 L. Ed. 1002, where it was held 
that this excludes common-law liability, and 
that a scicntev must be proved in order to 
sustain an action; id.; to the same effect, 
State v. Allison, 155 Mo. 332, 56 S. W. 467; 
Cowley v. Smyth, 46 N. J. L. 3S0, 50 Am. 
Rep. 432. It has been held that a director 
is an insurer of the truth of his report; 
Gerner v. Mosher, 5S Neb. 135, 7S N. W. 384, 
46 L. R. A. 244. In Houston v. Thornton, 
122 N. C. 365, 29 S. E. S27, 65 Am. St. Rep. 
699, bank directors were beld liable to oue 
who purchased bank stock relying upon a 
published statement of the condition of the 
bank wffiich was false. 

The publication of an advertisement in a 
newspaper by savings bank directors that 
directors and stockholders are personally 
responsible for its debts does not constitute 
a contract with the depositors, but, if inten- 
tionally false, affords the basis of an action 
for deceit; Westervelt v. Demarest, 46 N. 
J. L. 37, 50 Am. Rep. 400. 

Directors of a corporation, who falsely 
represent its condition to a stockholder, 
knowing that he seeks information to guide 
his decision as to selling his stock, are lia- 
ble for the damages sustained by him on ac- 
count of their misrepresentations, although 
they were not made for the purpose of induc- 
ing a sale; Rothmiller v. Stein, 143 N. Y. 
581, 38 N. E. 718, 26 L. R. A. 14S. An ac- 
tion for deceit will lie against a director of 
a corporation, banking or otherwise (there 
is no difference),, who bas made false and 
fraudulent representations as to its condi- 
tion, whereby others have been misled and 
damaged. Such representations need not be 
personally made, but may consist of volun- 
tary reports or prospectuses which are false 
and are fraudulently published; Jones v. Wil- 
liams, 139 Mo. 1, 39 S. W. 4S6, 40 S. W. 353, 
37 L. R. A. 6S2, 61 Am. St. Rep. 436. Mora- 
wetz, Priv. Corp. (2d ed.) § 573. 

Where a bank certified under oath to the 
insurance commissioner that an insurance 
company seeking a license had a certain de- 
posit, which was false, it was held that one 
who bought shares in such company in 
reliance upon such certificate, could not re- 
cover against the bank; Hindman v. Bank, 
112 Fed. 931, 50 C. C. A. 623, 57 L. R. A. 
10S; nor will an action for deceit lie upou a 
statement made for the mere purpose of ob- 
taining a charter; Webb v. Rockefeller, 195 
Mo. 57, 93 S. W. 77S, 6 L. R. A. (N. S.) 872. 

Mere matters of opinion as to the prospect 
of future profits cannot be misrepresenta- 
tions; Robertson v. Parks, 76 Md. 118, 24 
Atl. 411; and wliere an officer of a corpora- 
tion purchases stock from another officer by 
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inducing the latter to believe tlie value of 
the sbares would decrease, he cannot be held 
liable for deceit when the stock in faet was 
resold at a profit; Boulden v. Stihvell, 100 
Md. Ü43, 60 Atl. 600, 1 L. R. A. (N. S.) 258. 
Where an officer of a corporation procured 
a transfer of stock to himself by statins 
tliat it was worthless, when it was in faet 
valuable, it was held not a brcach of any 
fidueiary relation and not a ground foravoid- 
Ins a sale; Kniinbhaar v. Gritliths, 151 I’a. 
U23, 25 Atl. 64, denying the existmice of any 
confidential or fiduciary relation between an 
ofiicer of a corporation and a pcrson from 
wliom such officer purchases stock. Cavcat 
vcndor is as sound a rule of law, as cavcat 
cmptor , though less freqnently invoked ; I.oul- 
den v. Stilwell, 100 Md. 543, GO Atl. 609, 1 L. 
R. A. (N. S.) 25S; and where a director bouglit 
stock from a stockholder without diselosing 
facts known to him as director which, if 
known, would enhance its market value, it 
was held that the sale would not be set aside; 
O’Noile v. Tcrues, 32 Wash. 52S, 73 Pac. 692; 
see snpra. 

A direetor may purchase unmatured ob- 
ligations of the corporation at a discount, 
and enforce them at par, if the corporation 
has not a sinking fund for the same pur- 
pose; Glenwood Mfg. Co. v. Syme, 109 Wis. 
355, S5 N. W. 432; St. Louis, Ft. S. & W. R. 
Co. v. Chenault, 36 Kan. 51, 12 Tac. 303; 
Marshall v. Carson, 3S N. J. Eq. 250, 4S Am. 
Rep. 319. When he forccloses a mortgage 
on corporate property, he has a right to pur- 
chase; Lucas v. Friant, 111 Micli. 426. 69 N. 
W. 735; and it is held he may buy corporate 
property at an execution sale on a judgment 
lield by him; Marr v. Marr, 72 N. J. Eq. 797, 
66 Atl. 1S2; but see Sebring v. Association, 
2 Pa. Dist. Rep. 629, where it is held the 
director of a corporation cannot buy cor- 
porate property at a judicial sale. Ile may 
bid on the foreclosure sale of corporate prop- 
erty; McKittrick v. Ry. Co., 152 U. S. 473, 
14 Sup. Ct. 661, 3S L. Ed. 51S. 

The president and general manager of a 
corporation were held personally liable for 
damagcs caused to a riparian proprietor 
from the long continued discharge of muddy 
water into a stream froin ore wnshers op- 
erated by the company with thcir sanction, 
they having had knowlcdge of the damage 
caused thcreby; Nunnelly v. Irou Co., 94 
Tenn. 397, 29 S. W. 361, 2S L. R. A. 421. 
The president of a corporation, who was also 
a director, was held personally liable for the 
wrongful use by his coinpauy of a toll bridge, 
which diverted business from another bridge; 
Chenango Bridge Co. v. Paige, S3 N. Y. 17S, 
3S Am. Rep. 407. The president of an irri- 
gation company was hcld liable for damage 
to land caused by ditches, which he, as presi- 
dent, had ordcred to be dug across i^othcr’s 
land; Bates v. Vau Pelt, 1 Tex. Civ. App. 
1S5, 20 S. W. 919. ln some cases an action 
has been suslained against oflicers of a 


company, together with the corj oration itself, 
for infringcment of a patent; see National 
Car-Brake Shoe Co. v. Mfg. Co., 19 Fed. 511 ; 
and an injunction against infringement of a 
patent; Goodyear v. Ph *lps, 3 Blatchf. 91, 
Fcd. Cas. No. 5.5S1; Iowa Barb St»*el Wire 
Co. v. Barhed-Wire Co., 30 Fed. 123; Ca- 
hoone Barnet Manuf'g Co. v. Ilarin Co., 45 
Fed. 5S2, but the later cases usually hold 
otherwise. 

In the ahsence of a provision of tl.o cliur- 
tcr or of a spccial contract, a directer is not 
entitled to compensation; Ogden v. Murray, 
39 N. Y. 202; Gridley v. Ry. Co., 71 111. 20u; 
Citizens’ Nat. Bank v. Elliott, 55 Ia. 101, 7 
N. IV. 470, 39 Am. Rep. 167; and lie caunot 
recovcr tliercfor even wli<*re a rcsolution to 
componsate liim has bet*n passcd after tln* 
serviees wore rendered; Aceommodation 
Loan & Saving Fund Ass’n v. Stonemetz, 29 
Pa. 534; Kilpatrick v. Bridge Co.. 49 Pa. 138, 
«SS Am. Dec. 497 ; Manx Ferry Gravel Itoad 
Co. v. Branegan. 40 Ind. 361: New York & 
N. II. R. Co. v. Ketchum, 27 Conn. 170; un- 
less the services were outside of the liue of 
his duty as an oflicer. as obtaining a right 
of wav, soliciting subseriptions, ctc.; Lafay- 
ette, B. & M. Ry. Co. v. Cheenoy. S7 111. 447; 
Sargent v. Granite Co., 3 Misc. 325, 23 N. Y. 
Supp. SS6; Ten Eyck v. R. Cc*., 74 Micli. 226, 
41 N. W. 905, 3 L. R. A. 37S. 16 Am. St. Rcp. 
633. Bnt it has been held that, wlien no 
salary is prcscribed, oue appointcd to an 
exoeutive ofiice, like that of cashier. is en- 
titlcd to reasonable conipensation for his 
scrviccs, and that thc directors have powcr 
to fix the salary after the exi»iratiou of the 
term of ofiice, and tliis, tlioiurh such ap- 
pointee is also a direetor, and continues to be 
sucli wliilc holding the independent ofiiee; 
20 Fed. 1S3, note. 

Thore is no implied promise to pay such 
an oflicer either for regular or extra services; 
to subjcct the corporation to liahiüty, it must 
be shown that the services were rendcred 
undcr such circumstances as to raise a fair 
presumption tliat the parties intended and 
understood they were to be paid for; Pew 
v. Bank, 130 Mass. 391, followed In Fitz- 
gerald & M. Const. Co. v. Fitzgerald, 137 U. 
S. 98, 11 Sup. Ct. 36, 34 L. Ed. 60S. 

See Pierce, Railr. 31, witli casi*s. 

To constitute a logal board of directors, 
tliey must meet at a time whoii and a plaee 
where cvery other diroctnr has the opportu- 
nity of attending; aml thcre must be a quo- 
rum; Percy v. Millaudon, 3 La. 574. Sce 
President, etc., of Northampton Bank v. 
Pepoon, 11 Mnss. 28S; Ilughes v. Bank, 5 
Litt. (Ky.) 45; Ridgway v. Bank. 12 S. & R. 
(Pa.) 256, 14 Am. Dec. 081; Minor v. Bank, 1 
Pct. (U. S.) 46, 7 L. Kd. 47. The fact that 
notice of a spccial mcetiiig of the board was 
not given as provided by the by-laws of a 
corporntion is immatcrial, if all thc members 
of thc board werc in fact presont and par- 
ticipated in tbe proceedings; Minneapolis 
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Times Co. v. Nimocks, 53 Minn. 381, 55 N. 
W. 54G. See Taylor County Court v. R. Co., 
35 Fed. 1G1. 

Tbey cannot separately make a contract 
which will bind the corporation; Limer v. 
Traders Co., 44 W. Va. 175, 28 S. E. 730; 
Peirce v. Building Co., 94 Me. 40G, 47 Atl. 
914. 

Action of directors in the corporate name, 
in bad faith, and detrimental to its inter- 
est, is, with respect to them, the act of tlie 
corporation in name only; Pennsylvania Su- 
gar Refining Co. v. Refining Co., 1G6 Fed. 
254, 92 C. C. A. 318. 

The directors of a company which declares 
dividends, thereby impairing its capital, are 
liable therefor to the company, though ig- 
norant of its cOndition as to which they are 
bound to inform themselves; Comell v. Sed- 
dinger, 237 Pa. 3S9, 85 Atl. 44G. 

A director is entitled to access to all the 
corporate books; Lawton v. Bedell (N. J.) 
71 Atl. 490. 

Where directors are reqnired to be stock- 
holders, “qualification” sh'ares may be trans- 
ferred for that purpose; this suffices if the 
director holds them during his term, bnt not 
if he returns tliem to the owner with a pow- 
er of attorney for transfer; In re Ringler & 
Co., 204 N. Y. 30, 97 N. E. 593, Ann. Cas. 
1913C, 1036. 

DIRECTORY STATUTE. See Statute. 

DIRIMAMT IMPEDIMENTS. Tliose bars 
which annul a consummated marriage. 

D ISABILITY. The want of legal capacity. 
“Incapacity to do a legal act.” It would 
include the resignation of a judge before 
signing a bill of exceptions; Mclntyre v. 
Modern Woodmen of America, 200 Fed. 1, 
121 C. C. A. 1. See Abatement; Devise; 
Deed; Infancy; Insanity; Limitation ; 
Marriage ; Parties. 

DISABLING STATUTES (also called the 
Restraining Statutes). The acts of 1 Eliz. 
c. 19, 13 Eliz. c. 10, 14 Eüz. cc. 11, 14, 1S 
Eliz. c. 11, and 43 Eliz. c. 29, by which the 
power of ecclesiastical or eleemosynary cor- 
porations to lease their lands was restricted. 
2 Bla. Com. 319, 321; Co. Litt. 44 a; 2 Steph. 
Com. 735. 

DISAFFIRMANCE. The act by which a 
person who has entered into a voidable con- 
tract, as, for example, an infant, disagrees 
to such contract and declares he will.not 
abide by it. 

Disaffirmance is expressed or implied; — 
the former, when the declaration that the 
party will not abide by the contract is made 
in terms; the latter, when lie does an act 
\vhich plainly manifests his determination 
not to abide by it; as, where an infant made 
a deed for his land, and on coming of age 
he made a deed for the same land to an- 
other; 2 D. & B. 320; Tucker v. Moreland, 
10 Pet. (U. S.) 58, 9 L. Ed. 345; Inhabitants 


of Worcester v. Eaton, 13 Mass. 371, 375, 

7 Am. Dec. 155. 

DISAFF0REST. To restore to their for- 
mer condition lands which have been turned 
iuto forests. To remove from the operation 
of the forest laws. 2 Bia. Com. 416. 

DISAV0W. To deny the authority by 
which an agent pretends to have acted, as 
when he has exceeded the bounds of his au- 
thority. 

It is the duty of the principal to fulfil the 
contracts which have been entered into by 
his authorized agent; and when an agent 
has exceeded his authority he ought prompt- 
ly to disavow such act, so that the other 
party may have his remedy against the 
agent. See Agent; Principal. 

DISBAR. In England, to expel a barrister 
from the bar. Wharton. This is in England 
a colloquial term. The particular Inn of 
Court, in a case requiring its action, “va- 
cates the call” to their own Inn. The judges 
give and take away the “right of audience.” 
See Council of the Bar, General; and Bar- 
rister, as to disbarring barristers; Law So- 
ciety, as to the practice of striking solic- 
itors from tlie rolls in England. 

In the United States, to deprive a person 
of the right to practise as an attorney at 
law. 

Courts have jurisdiction and power upon 
their own motion without formal complaint 
or petition, in a proper case, to strike the 
name of an attorney from the roll, provided 
he has had reasonable notice and an oppor- 
tunity to be heard; Ex parte Steinman, 95 
Pa. 220, 4Ò Am. Rep. G37; In re Orton, 54 
Wis. 379, 11 N. W. 5S4; In re Wall, 107 
U. S. 265, 2 Sup. Ct. 5G9, 27 L. Ed. 552. 

A lawyer may be disbarred only for mis- 
demeanor in his professional capacity, or 
affecting his professional character, but not 
for a criminal offence without formal indict- 
ment, trial and conviction. His office as at- 
torney is property of which he cannot be 
deprived except by judgment of his peers 
and by the law of the land; Ex parte Stein- 
man, 95 Pa. 220, 40 Am. Rep. G37. But 
while this is true as a general rule, it is 
not an inflexible one, and there may be cas- 
es where it is proper for the court to pro- 
ceed witliout such previous conviction; In 
re Wall, 107 U. S. 265, 2 Sup. Ct. 5G9, 27 
L. Ed. 552. In this case the proof was 
clear, there was a failure to offer any coun- 
ter proof, and an evasive denial of the 
charge which was that the attorney was en- 
gaged in a tumultuous and riotous gathering 
for the purpose of lynching. 

Courts have no inherent power to disbar 
an attorney for conviction of crime in a for- 
eign jurisdiction, where the legislaturc has 
expressly provided what convictions shall 
result in disbarment and has not included 
those in foreign jurisdictions; In re Ebhs, 
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150 N. C. 44, C3 S. E. 190, 19 L. R. A. (N. 
S.) S92, 17 Anu. Cas. 592. In the absence of 
restrictive legislation, courts have an in- 
herent power to strike from their rolls 
names of attorneys who are found, by rea- 
son of their conduct, unfit and unworthy; 
State v. Ivirke, 12 Fla. 278, 95 Am. Dec. 314. 

A judgnient of disbarment by a divided 
court in anuther state, uo order of disbar- 
ment being made, peuding on appeal to a 
higher court, is insullicient as a ground for 
a revocation of an attorney’s license; In re 
Baum, 10 Mont. 223, 25 Pac. 99. 

An attorney may he disbarred for charg- 
Ing a judgc witli corrupt practices; Matter 
of Murray, 5S Hun G04, 11 X. Y. Supp. 330; 
In re Robinson, 4S Wash. 153, 92 Pac. 929, 
15 L. R. A. (N. S.) 525, 15 Ann. Cas. 415 
(notwitkstanding the witbdrawal of the 
charge and an apology, but in view of that 
the attorney was merely suspeuded for six 
months); discussing a court’s docision in a 
disrespectful way; In re Breeu, 30 Xcv. 1G4, 
93 Pac. 1004; State Board of Law Lxam- 
incrs v. llart, 104 Minn. SS, 116 N. W. 212, 
17 L. R. A. (X. S.) 5S5, 15 Ann. Cas. 197; 
embodying in his brief in the appellatc court 
“contemptuous, unbearable and unwarrant- 
ed language” designed to influencc a deci- 
sion of thc court by base appeals to the 
supposed timidity of the justices; In re Phil- 
brook, 105 Cal. 471, 3S Tac. 511, SS4, 45 Am.. 
St. Rep. 59 (where the attorney was sus- 
pended for three years) ; libelous charges 
against a judge; U. S. v. Green, S5 Fed. S57; 
unwarrantably eharging a judge and another 
attorney with bribery and unprofessioual 
conduct; People v. Grcen, 9 Colo. 50G, 13 
l'ac. 514; In re Maines, 121 Mich. G03, S0 
N. W. 714; or on conviction and fme iu the 
United States court for unlavrful use of 
the mails; People v. Weeber, 20 Colo. 229, 
57 Pac. 1079; or on convictiou of felony or 
misdcmeanor involving moral turpitudc; In 
re Kirby, 10 S. D. 414, 73 X. W. 90S; or for 
figbting a duel and killing his antagonist, 
and being indieted for murder in anothcr 
state; Smith v. State, 1 Yerg. (Tenn.) 22S; 
or for procuring admission or license to 
practice law fraudulently; I'cople v. Gil- 
more, 214 III. 5G9. 73 N. F. 737, G9 L. R. A. 
701; People v. Campbell, 2G Cal. 4S1, 5S 
Pac. 591; State Board of Law Examiners v. 
Williams, 11G Tcnu. 51, 92 S. W. 521; for 
gross disrespect to the court; Sharon v. 
llill, 24 Fcd. 72G; or for any breach of fidel- 
ity to the court; In re Eldridge, S2 X. \\ 
1G1, 37 Am. Rep. 55S; Strout v. I'roctor, 71 
Me. 2SS; pcrjury or subornation of perjury; 
10 M. & W. 28; violation of the confulcncc 
of a client; Strout v. Proctor, 71 rde. 2SS. 
So also for au advertisement as a divorcc 
lawyer, signed or unsigned; I'eople v. Good- 
rich, 79 111. 11$; Smith v. Peoplo, 32 Colo. 
251, 75 Pac. 914; I'eoplc v. Smith, 200 111. 
442, GG X. E. 27, 93 Am. St. llep. 20G; em- 
ploying runners to hunt up cases and charg- 


ing fictitious expenses; Appeal of Maires, 
1S9 I'a. 99, 41 Atl. 9SS; belng bookmaker 
at races In England; 40 Am. L. Rev. 104, 
cited from 40 L. Jour. S5G; appearing for 
both parties in actions involving the same 
issue, using legal pro<*t*ss in an abusive aiul 
oppressive manner, and aiding and counsel- 
ing bribery of a city ollicer; In re O’Connell, 
174 Mass. 253, 53 X. E. 1001, 54 X. E. 55s; 
receiving money from a woman to sccure 
pardon for lier husband under prumh» to 
return half of it if hc did not suceeed, and 
after failure appropriating U to his ov»n 
use; In re O’Sullivan, 122 App. Div. 527, 
107 X. Y. Supp. 4G2; bringing a divorcc suit 
without authority and acting in fraudulent 
collusion with the hushand to proeure the 
divorce without kuowledge of the wife; Dil- 
lon v. State, G Tex. 55. For any unprofes- 
sional conduet disbarment or suspension may 
be iufiicted; In re Smitb, 73 Kan. 743, 85 
Pae. 5S1; State Board of Examiuers iu Law 
v. Reynolds, 9S Minn. 44, 107 X. W. 144 ; 
Statc v. llarber, 129 Mo. 271, 31 S. W. SS9. 

The eomplaint must affect thc oflicial char- 
actcr of the attorney; Wooldridge v. Gagc, 
GS 111. 157; Ex parte Steinmau, 95 Pa. 220, 
40 Am. Rep. G37. The offence need not be 
an indictablc one; but its character must 
he such as to show the attorney unlit to be 
trusted with the powers of the profession : 
30 L. J. (Q. B.) 32; Baker v. Coin., 10 Bush 
(Ky.) 592; U. S. v. Porter, 2 Cra. C. C. G0, 
Fed. Cns. Xo. 1G,072; In re Austin. 5 Rawlo 
(I'a.) 191, 2S Am. Dec. G57. But ignorance 
of the law is not a cause for disbarment; 
Bryant’s Case, 24 X\ II. 119. 

On being convictcd of felony an attorney 
loses his right to praetise in court without 
an order rcmoving him; In re Xilcs, 5 Daly 
(N. Y.) 4G5. Xeither pardon for felony nor 
a satlsfactory settlcmcnt with the injurcd 
party affects the court’s power to disbar; 
Sanborn v, Kimball. G4 Me. 140; In re Da- 
vies, 93 Pa. 11G, 39 Am. Rep. 729; Weeks, 
Attys. § S3. 

Disbarment is not by way of punishment, 
l>ut in tbe excrcise by the court of its dis- 
crction to determine whetber one admitted 
as an attorney is a proper person to be 
continued on tbc roll; In re Adriaans, 17 
App. D. C. 39; Iu re Palmer, 15 Ohio Cir. 
Ct. 94 ; or for the protection of the court. 
the propcr administration of justice, the pub- 
lic good and the protection of clients; Ex 
partc Finn, 32 Or. 519, 52 I'ac. 75G, G7 Am. 
St. Rcp. 550; it leavcs to the attorncy liis 
full rights of citizenship; In re Thatclier, 
S3 Obio St. 24G, 93 X\ E. S95, Ann. Cas. 
1912A, 810. 

Tlie enunieration in a statute of causes of 
dlshariuent or suspeiision does not limit thc 
common-Iaw power of tlie court in that ro- 
spect and the penaltv may be inflicted for 
other than statutory grounds; In re Smith, 
73 Kan. 743, S5 Pac. 5SI; Bar Ass’n of Bos- 
ton v. Greenhood, 1GS Mass. 1G9, 46 N. E. 
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568; State v. Gebliardt, S7 Mo. App. 542; 
contra, In re Collins, 147 Cal. 8, S1 Pac. 
220. The power to disbar is not arbitrary 
and despotic, to be exercised at tbe pleasnre 
of tbe court or frora passion, prejudice, or 
personal hostility, but in a sound judicial 
discretion; State v. Stiles, 48 W. Va. 425, 37 
S. E. 620. Tbe manuer of proceeding is said 
to be largely in the discretion of the court, 
so loug as it is cxercised without oppres- 
sion and injustice, and to be used reasonably 
with moderation and caution; it is judicial 
in its c-haracter, but the inquiry is not the 
trial of an action or suit, but an investiga- 
tion by the court into the conduct of one of 
its own officers in the exercise of tlie discip-' 
linary jurisdiction which it has over them; 
In re Durant, 80 Conn. 140, 67 Atl. 497, 10 
Ann. Cas. 539. 

A proc-eeding for disbarraent of an attor- 
ney is civil in its character and not crira- 
inal; Keithley v. Stevens, 23S 111. 199, S7 
N. E. 375, 12S Am. St. Rep. 120; State v. 
Fourchy, 106 La. 743, 31 South. 325; In re 
Burnette, 73 Kan. 609, S5 Pac. 575; In re 
Crum, 7 N. D. 316, 75 N. W. 257; In re Ebbs, 
150 N. C. 44, 63 S. E. 190, 19 E. R. A. (N. 
S.) S92, 17 Ann. Cas. 592; Garfield v. U. S., 
32 App. D. C. 109; In re Biggers, 24 Okl. 
842, 104 Pac. 10S3, 25 L. R. A. (N. S.) 622; 
In re Spencer, 137 App. Div. 330, 122 N. Y. 
Supp. 190; Wernimont v. State, 101 Ark. 
210, 142 S. W. 194, Ann. Cas. 1913D, 1156; 
but in one case it was said that such a pro- 
ceeding, while not strictly criminal, is quasi 
criminal; State v. Quarles, 158 Ala. 54, 48 
South. 499. 

Proceedings at common law for disbar- 
ment or suspension should be in the name 
of the state, but under a statute directing 
suspension for not paying over money col- 
lected, no method of proceeding being pre- 
scribed, the client for whom the money was 
collected is the proper party; Wilson v. Pop- 
ham, 91 Ky. 327, 15 S. W. S59. 

A disbarred attorney’s election as attor- 
ney-general is void; Danforth v. Egan, 23 
S. D. 43, 119 N. W. 1021, 139 Am. St. Rep. 
1030, 20 Ann. Cas. 41S. 

See Attop.ney. 

DISBU RSEM ENT. Money paid out by an 
executor, guardian, or trustee, on account 
of the fund in his hands. The necessary 
expenditures incurred in an action, and 
which, under the codes of procedure of 
some of the states, are included in the costs, 
are also so called. But see Wright’s Adm’rs 
v. Wilkerson, 41 Ala. 267 ; Case v. Price, 9 
Abb. Pr. (N. Y.) 111. 

DISCEPTATIO CAUS/E (Lat.). In Ro- 
man Law. The argument of a cause by the 
counsel on both sides. Calvinus, Lex. 

DISCHARGE. The act by which a person 
in confinement under some legal process, or 
held on an accusation of some crime or mis- 


demeanor, is set at libcrty; the writing con- 
taining the order for his being so set at lib- 
erty is also called a discharge. 

The discharge of a defondant, in prison 
under a ca. sa., when made by the plaintiff, 
has the operation of satisfying the debt, the 
plaintiff having no other remedy; 4 Term 
526. 

But wlien the diseliarge is in consequence 
of the insolvent laws, or tlie dcfendant dies 
in prison, the debt is not satisfied. Tn the 
first case the plaintiff has a remedy agaiust 
tlie property of the defendant acquired after 
liis discharge, and in the last case against 
the executors or administrators of the debt- 
or. Bacon, Abr. Execution , D; Bingham, 
Exccution 2G6. 

The word has still other uses. Thus, we 
speak of the discharge of a surety, whereby 
he is released from his liability; of a debt; 
of a contract; of lands,- or money in the 
funds, from an incuinbrance; of an order 
of a court of justice, when such order is 
vacated; 2 Steph. Com. 107, 161. We also 
speak of a discharge in bankruptcy; Boyn- 
ton v. Ball, 121 U. S. 457, 7. Sup. Ct. 981, 30 
L. Ed. 9S5; Scott v. Ellery, 142 U. S. 381, 
12 Sup. Ct. 233, 35 L. Ed. 1050; Fowle v. 
Park, 4S Fed. 7S9. 

DISCHARGE OF C0NTRACT. A con- 
tract may be discharged in tlie following 
ways : Performauce according to its terms; 
a breach of such a nature as to justify the 
innocent party in treating the contract as 
rescinded or as giving rise to a right of ac- 
tion for breach of the entire contract; rescis- 
sion of a voidable contract, at the will of 
one party, as for fraud, mistake, duress; re- 
lease ; rescission by parol agreement; accord 
and satisfaction; cancellation and surrender; 
alteration (of a written contract) ; merger 
(in judgment) ; arbicration and award; im- 
possibility ; bankruptcy; statutes of lirnita- 
tion, though the latter generally only bars 
the remedy. A right of action on a contract 
may be discharged in any of these ways ex- 
cept where a breach justifies the' innocent 
party in treating the contract as resciuded, 
or as giving rise to a right of action, or in 
the case of impossibility. Williston’s Wald’s 
Pollock on Contracts. An executed contract 
cannot be discharged except by release un- 
der seal or by performance, except that a 
promissoiT note or a bill of exchange stands 
on a different footing; 6 Exch. 851, per 
Parke, B.; but only, in the United States, 
wlien the note or bill has been surrendered; 
Bragg v. Danielson, 141 Mass. 195, 4 N. E. 
622; it is said here to bave become extin- 
guished ; Slade v. Mutrie, 156 Mass. 19, 30 
N. E. 16S. 

Discharge may be by payment under the 
contract, or, after breach, by an agreement 
which is effectual as an accord and satisfac- 
tion ( q . v.). Tender of performance, such as 
by delivery of goods, dischargcs the party; 
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but tendcr of a sum of money due undcr the 
eontract does not work a diseharge; the 
party must stand rcady and willing to pay 
the debt, and, if sued, must pay the money 
into court. A substantial performance will 
sufiice; Crouch v. Gutmann, 1 .'54 N. Y. 4.1 
31 N. E. 271, 30 Am. St. Rep. GOS, but lf the 
deviation is not slight, or is willful, it is 
otherwise; Elliott v. Caldwell, 43 Minn. 357. 
45 N. W. S45, 9 D. R. A. 52; and one to 
whom a sum of money is tendered must not 
be eailed upon to rnake change; Anson, 
Contr. 349. 

Discharge may be by breach, tliongh a 
breacli, while it always gives a right of ac- 
tlon, does not always discharge tlie contract. 
for it raay be broken in whole or in part, 
and if the latter, the breaeh may not be 
lmportant enough to work a discharge, or 
the other party may not regard it as a 
breaeh but may continue to earry out the 
contract. See Kreacii. 

Where a contract botween A and X Is dis- 
charged by defanlt of X, A may (1) consider 
himself exonerated from any further pcr- 
formance and suecessfully defend an action 
brought for non-performanee; (2) sue at 

once upon the eontract for such damages as 
he has sustained by the breach without bc- 
ing obiiged to show that such performance 
has been done or tendered by him; (3) if 
he has done all or a portion of that which 
he promised, so as to have a claim to a 
money payment for such performance, he 
may treat such a claim as due upou a new 
contraet nrising npon the promise which is 
understood from thc acceptance of an exe- 
cuted consideration ; Anson, Contr. 352. 
Prof. Huffcut in his edition of Anson’s Contr. 
points out that the first two propositions 
are illustratcd ln Davison v. Von Lingen, 
113 U. S. 40, 5 Sup. Ct. 34G, 2S E. Ed. SS5; 
and that the second is discussed in Lake 
Shore & M. S. Ry. Co. v. Ricbards. 152 111. 
59, 3S N. E. 773. 30 L. R. A. 33; also that 
A may elect and keep the contract for both 
parties, thus giving X a period for repent- 
anee; Kadish v. Young, 10S 111. 170, 13 Am. 
Rep. 54S; but he cannot thereby increase 
the damages; Dillon v. Anderson, 43 N. Y. 
231. 

A partv may break a contract by renounc- 
ing his liabilities under it or by making it 
impossible that he shouUl fnlfill tbem, or by 
failing totally or partially to perform what 
he has promised. As to anticipatory hreacb- 
es, see Breacii. 

Where one party has, before performance 
is due, created an impossibility of perforin- 
ance, tliis is equivalent to a reiiunciation 
of tlie contract; Anson. Contr. 35G; U. S. 
v. Peck, 102 U. S. G4, 2G L. Ed. 4G. So 
where, during porformnnce, one party has 
niade it impossible for the otlicr to perform; 
Westcrn Union Telegraph Co. v. Semmes, 73 
Md. 9, 20 Ati. 127; Woodberry v. Warner, 


53 Ark. 4SS, 14 S. W. 07; Bing. 14; [1895] 

2 Q. B. 70. 

As to breaehes of contracts contniuing 
conditional and independont promises, see 
Breacii. 

A contract may contain the elements of its 
own discharge, wbicli may be by non-ful- 
filment of a condition iireeedent, by the oe- 
currence of a condltiou subsequent, or by 
tbe excreise of an optlon to determine tbe 
contract rcservcd to one of tbe parti«*s hy 
its terms; Anson, Contr. 33S. Of the flrst, 
a ease in L. R. 7 Exch. 7, is in point, wher<* 
a liorso was warranted to have beon bunted 
witli the Bicostor hounds and if it did not 
answcr to its descriptlon, the buyer migbt 
r<4urn it. It did not answer to its dcscrip- 
tion aml had never bcen so hunted. ITold. 
tliat tlie buyer might return it, tbough in- 
jured witbout his fault; the sale vested tbe 
property in tlie buyer subject to a right of 
rcscission in a particular event; the de* 
preeiation in value must fall upon the per- 
son in whom thc property revested. In such 
case the buyer may refuse to receive the 
article If he discovers that the term is uot 
fulfilled; Ganson v. Madigan, 13 Wis. G7 ; 
or on discovery he iuay return it; but not, 
it was lield, if injured while in his posses- 
sion; Ray v. Thompson, 12 Cush. (Mass.) 
2S1, 59 Am. Dec, 1S7. Instances of condi- 
tions subsequent are bonds dofeasible upon 
a condition expressed tberein and tlie “ex- 
cepted risks” of charter parties. 

If a statute rcquires the contract to be in 
writing, there is authority for saying that a 
discharge may be by word of mouth ; 5 B. & A. 
GG; Anson, Contr. 343 ; Wulschner v. Ward, 
115 Ind. 219. 17 X. E. 273. “But lf the dis- 
charge be not a simple reseission, but such 
an implioil discharge as arises from the 
making of a new agreement ineonsistcnt 
witli the old one, tlien tliere must be writ- 
Ing in aceordance with thc reiiuirements of 
the statute;” Auson, Contr. 343; ITill v. 
Blake, 97 N. Y. 21G; Burns v. Real Estale 
Co., 52 Minn. 31, 53 N. W. 1017; contra , 
Stoarns v. Ilall, 9 Cush. (Mass.) 31. 

Sce EsTorrEL. 

DISCHARGE 0F A iURY. See Jury. 

DISCLAIMER. A disavowat; a renuncia- 
tion ; as, for exnmplc. the act i»y whieh a 
patentee rcnounces part of hls title of inven- 
tion. 

0f Estates. The act hy whieh a party re- 
fuses to ncecpt an estate which has been 
conveyed to him. Thus, a trustee is said to 
disclaiiu who releascs to liis fellow-trustees 
liis estate, and relievcs himself of the trust; 
1 llill, R. l\ 354; Watson v. Watson, 13 
Conu. 83; Jackson v. Richnrds, G Cow. (N. 
Y.) G17. 

0f Tenancy. The aet of a person ln pos- 
session, who denies holding the ostate of thc 
persou wlio claiuis to be tbe owner. 2 Nev. 
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& M. 672. An affirmation, by pleading or 
otherwise, in a court of record, that the re- 
version is in a stranger. It works a for- 
feiture of the lease at common law; Co. 
Litt. 251; 1 Cruise, Dig. 109; but not, it is 
said, in the United States; 1 Washb. It. P. 
93. Equity will not aid a tenant in deny- 
in his landlord's title; Peyton v. Stith, 5 
Pet. (U. S.) 4SG, 8 L. Ed. 200. 

In Patent Law. A declaration in writing, 
filed under the patent laws, by an inventor 
whose claim as filed covers more than that 
of which he was the Original iuventor, re- 
nouncing such parts as he does not claim to 
hold. See Patent. 

In Pleading. A renunciation by the de- 
fendant of all claim to tlie subject of the 
demand made by the plaintiff. 

In Equitt. It must, in general be accom- 
panied by an answer; Ellsworth v. Curtis, 10 
Paige, Ch. (N. Y.) 105; 2 Ituss.45S; 2 Y. & C. 
546; Worthington v. Lee, 2 Bland, Ch. (Md.) 
G7S ; and always when the defendant has 
so connected himself with the matter that 
justice cannot be done otherwise; 9 Sim. 
102. It must reuounee all claim in any ca- 
pacity and to any extent; Bentley v. Cow- 
man, 6 G. & J. (Md.) 152. It may be to part 
of a bill only, but it must be clearly a sep- 
arate and distinct part of the bill; Story, 
Eq. Pl. § S39. A disclaimer may, in general, 
be abandoned, and a elaim put in upon sub- 
sequent discovery of a right; Cooper, Eq. 
Pl. 310. 

At Law. In real aetions , a disclaimer of 
tenancy or estate is frequently added to tlie 
plea of non-tenure; Littleton § 391; Porter 
v. Bummery, 10 Mass. 64. The plea may be 
either in abatement or in bar; Prescott v. 
Hutchinson, 13 Mass. 439; Olney v. Adams, 
7 Pick. (Mass.) 31; as to the whole or any 
part of the demanded premises; Stearns, 
Beal Act. 193. 

At common law it is not pleaded as a bar 
to the action, nor is it strictly a plea in 
abatement, as it does not give the plaintiff 
a better writ. It contains no prayer for 
judgment, and is not concluded with a ver- 
ification. It is in effect an offer by the 
plaintiff to yield to the claim of the demand- 
ant and admit his title to the land; Stearns, 
Real Act. 193. It cannot, in general, be 
made by a person incapable of conveying 
the land. It is eqnivalent to a judgment in 
favor of the demandant, except when costs 
are deraanded; Prescott v. Hutchinson, 13 
Mass. 439; in which case tliere must be a 
replication by the demandant; Favour v. 
Sargent, 6 Pick. (Mass.) 5; no formal repli- 
cation is requisite; Bratton v. Mitchell, 5 
Watts (Pa.) 70. See 1 Washb. R. P. 93. 

DISCONTINUANCE. In Pleading. The 

chasm or interruption which occurs when 
no answer is given to some material mat- 
ter in the preceding pleading, and the op- 
posite party neglects to take advantage of 


such omission. See Com. Dig. Plcader , W.; 
Bac. Abr. Pleas, P. It is distinguished from 
insufficient pleading by the faet that the 
pleading does not profess to answer all the 
preceding pleading in a case of discontinu- 
ance; 1 Wms. Saund. 28, n. It constitutes 
error, bnt may be eured after verdict, by 
32 Hen. VIII. c. 80, and after judgment by 
nil dicit , confession, or non sum infonnatus 
under 4 Anne, c. 16. See, generally, 1 Saund. 
2S; 4 Rep. 62 a; Taft v. Transp. Co., 56 N. 
H. 414. 

In Practice. The chasm or interruption in 
proceedings occasioned by the failure of 
tlie plaintiff to continue the suit regularly 
from time to time, as he ought; 3 Bla. Com. 
296; Germania Fire Ins. Co. v. Francis, 
52 Miss. 467, 24 Am. Rep. 674; Taft v. 
Transp. Co., 56 N. H. 416. The entry upon 
record of a discontinuanee has the same ef- 
fect. The plaintiff cannot discontinue after 
demurrer joined and entered, or after ver- 
dict or writ of inquiry, without leave of 
court; Cro. Jac. 35; 1 Lilly, Abr. 473; 8 
C. C. App. 437; but see Lowman v. West, 7 
Wash. 407, 35 Pac. 130; although he can 
notwithstanding the interposition of a coun- 
terclaim; Felix v. Vanslooten, 17 N. Y. Sup. 
844; and is generally liable for costs when 
he discontinues, though not in all cases. 
Leave to discontinue will be refused when 
proofs had been taken and closed at large 
expense to defendant, when no otber ground 
is shown except a desire to relitigate in a 
new suit tlie questions involved; American 
Steel & Wire Co. v. Mayer & Englund Co., 
121 Fed. 127. See Hart v. Storey, 1 Johns. 
(N. Y.) 143; Ludlow v. Hackett, 18 Johns. 
(N. Y.) 252; Lackey v. IMcDonald, 1 Cai. 
(N. Y.) 116; Thurman v. James, 48 Mo. 235; 
Etheridge v. Osborn, 12 Wend. (N. Y.) 402; 
Com. Dig. Pleader (W 5); Bac. Abr. Plea 
(5 P). 

DISCONTINUANCE 0F ESTATES. An 

alienation made or suffered by the tenant 
in tail, or other tenant seised in autre droit f 
by which the issue in tail, or heir, or suc- 
cessor, or those in reversion or remainder, 
are driven to their action, and cannot enter. 

The term discontinuance is used to distin- 
guish those cases where the party whose 
freehold is ousted can restore it only by ac- 
tion, from those in which he may restore it 
by entry; Co. Litt. 325 a; 3 Bla. Com. 171; 
Ad.Ej. 35; Bac. Abr.; Viner, Abr. 

It was a survival of the old law which 
rigidly protected seizure even against the 
true owner. 2 Holdsw. Hist. E. L. 496. 

Discontinuances of estates, prior to their 
express abolition, had long become obsolete, 
and they are now abolished by 3 & 4 Will. 

: IV. c. 27, and 8 & 9 Vict. c. 106; Moz. & 
W. Dic.; 1 Steph. Com. 510, n. 

D ISC 0NTINU0US SERVITU D E. An ease- 
ment made up of repeated acts instead of 
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one continuous act, such as right of way ? 
drawing water, etc. See Easement. 

DISCOUNT. Interest reserved from the 
amount loaned at the time of maldng a loan. 
An allowance sometiines made for prompt 
payment. As a verb, it is used to denote 
the act of giving money for a bill of ex- 
cliange or promissory note, dedueting the in- 
terest. Dunkle v. Ilenick, G Ohio St. 527; 
Niagara County Bank v. Raker, 15 Ohlo St. 
87: Philadelphia Loan Co. v. r rownor, 15 
Conn. 219; State v. Savings Institution, 4S 
Mo. 189; Pleckncr v. Rank, 8 IVheat. (I'. 
S.) ;15S, 5 L. Ed. 031; SnUmarsh v. Rank. 
14 Ala. G77; Wecklcr v. Bank, 42 Md. 592, 
20 Am. Uep. 95. 

Discounting mcans to take interest in ad- 
vance; McLean v. P»ank, 3 McLean 597, Fed. 
Cas. No. S,8S8. It is a mode of loaning inon- 
ey ; New York Firemen Ins. Co. v. Ely, 2 
Cow. (N. Y.) G7S; Wcckler v. Rank, 42 Md. 
592, 20 Am. Rcp. 95. As to whether dis- 
connting inclndes buying and sclling, the 
cases are not unifonn. It is iiold to be an- 
other namc for hnying at a discount; Tracy 
v. Talmage, 1S Rarb. (N. Y.) 45G; Fleekncr 
v. Rank, S Wheat. (U. S.) 33S, 5 L. Ed. 031; 
Pape v. Bank, 20 Kan. 450, 27 Am. Rep. 
1S3; contva , First Nat. Bank of Rochester 
v. Pierson, 24 Minn. 141, 31 Am. Rep. 341; 
Niagara Connty Rank v. Baker, 15 Ohio 
St. 87. See 16 L. R. A. 223, note. 

In an ordinary commercial documcnt, dis- 
count means rebate of interest and not 
“true” or mathematical discount; [1890] 2 
Ch. 320. 

A discount by a bank means ex vi termini 
a dcduction or drawback made upon its ad- 
vances or loans of money upon negotiahle 
paper or other evidences of debt. payable 
at a future day, wbich are transferred to 
tlie bank. It is the difference betwoon thc 
price and the amount of the dcbt, the evi- 
dence of which is transferred; National 
Rank v. .Tohnson, 104 V. S. 276, 2G L. Ed. 
742; Fleckner v. Rank, S Wheat. (U. S.) 338, 
350. 5 U Ed. G31. 

The taking of legal interost in ndvanee is 
not usurious; but it is only allowed for the 
benefit of trade and where the bill or note 
discounted is meant for cireulation and Is 
for a short term ; New York Firemen Ins. 
Co. v. Ely, 2 Cow. (N. Y.) 67S ; President, 
ete., of Rank of Utiea v. Wagcr. 2 Cow. 
(X. Y.) 712; Rank of Utica v. Phillips, 3 
Wend. (N. Y.) 408. 

There is a difforcnce bctwoen buyiwfj a 
bill and diseountino it. The former word 
is used when the seller does not imlorsc the 
bill and is not nccountable for its payment: 
McElwee v. Collins, 20 N. C. 350; but the 
discount of uegotiablc paper at more than 
a lawfnl rate of intercst includcs purchase 
of such paper as wcll as loans; Danforth v. 
Bank, 48 Fod. 271, 1 C. C. A. 62, 17 L. R. 
A. 622. 

Bouv.— 56 


The bona fide sale of a note, made in good 
faith for full value in its ineeption. is valid 
aad not usurious, but if in its origin it was 
only a nominal negotiation, it Is Juvalidated 
by a siibsequent usurious trans Nich- 

ols v. Fearson, 7 Pet. (U. S.) 103. 8 L. Ed. 
G25; Junction R. Co. v. Rank, 12 Wa!l. (U. 
S.) 22G, 20 L. Ed. 385. 

The dlscount of a noto at more thnn h*gal 
intcrest, l'or an indorser wlio wns millier 
maker nor payee, is not usurious; Oaul v. 
WiUis, 26 Pa. 259; Moore v. Raird, 30 Pa. 
138; Cram v. ITendricks, 7 Wond. (X. Y.i 
5G9 0»ut it must be a bona fidc snle and not 
a dcvice to eover usurv and it may be in- 
dorsed by the transferor; Freneh v. (Jrindb*. 
15 Me. 163; Roark v. Turner, 29 Ca. 455; 
National Rank of Michigan v. Oroen. 53 In. 
140); but tliis rule onlv applies to business 
paper, slnee tho sale of accominodation pn- 
per at a diseouiit of morc than lcgal int(*r- 
est is usuriovis; Relden v. Lamh, 17 Conn. 
441; in somc casos it is hcld that if the ven- 
dor indorses or guarantces or otherwise be- 
comes liahle for the payment of the bill or 
note, the transaction is usurious; National 
Rank v. Johnson, 104 U. 8. 271, 2G L. Ed. 
742; Cowles v. McYickar, 3 Wis. 725, wbero. 
however, it was also lield that the indorse- 
ment was valid to pass a good title to the 
holder as against the makcr though usvirions 
as against the indorser; the note, being vnl- 
id in its inception, was not vitiated by tho 
subseqvicnt transaction exceiJt as against tlio 
indorscr. The last ruling, howevcr, was 
said to be obitcr dictum , but, the question 
arising for adjmlication, the vlew was ap- 
proved and the snbsequent case so decided : 
Armstrong v. Gibson, 31 Wis. 61, 11 Ani. 
Rep. 599. 

The diseounting of negotiable paper und<*r 
the national bank act Is synonynious with 
loans; National Rank v. Johnson, 104 U. S 
271, 26 L. Ed. 742, citing Xiagnra County 
Rank v. Raker, 15 Ohio St. GS, to the ef- 
fcet that to discount paper is “only a modo 
of loaning money with the right to take tli<- 
interest allowed by law lti advauce.” Seo 
National Ranks. 

Where in an act of incorporation thc ox- 
ercise of hnnking powers was prohibited, It 
was hehl tliat theroby tlie dlscounting of 
notes was forbidden; United Gernian Bank 
v. Ivatz, 57 Md. 128, 139: Sewell, Banking. 

The true discount for a given suiii. for u 
civen tinie, is sueh a sum as will in that 
time ainount to the intorest of the sum to 
be diseounted. Wharton. 

In Practice. A set-otl or defalcation in an 
action. Yincr, Abr. Discount. Rut seo 
Trabue’s Ex’r v. Ilarris. 1 Motc. (Ky.) 597. 

In common-law actions there was a plen 
of diseount, but it is little used. In Dela- 
ware, where the common-law plcading is 
closely ndhered to and short pleas are fre- 
qucntly used, it was said that there was 
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never any definite idea connected witli the i 
plea of discount in tlie Delaware practice; 
that they could not “give it the force or 
meaning of a plea of set-off.” Glazier v. 
McCallister, 5 Harring. (Del.) 41. Hence 
that plea is rather intended for use when 
rnatter which constitutes a deduction or de- 
falcation of or from the plaintiff’s claim is 
introduced to reduce it. 

DISCOVERT. Not covert; unmarried. 
The term is applied to a woman unmarried, 
or widow,—one not within the honds of mat- 
rimony. 

DISCOVERY. The act of finding an un- 
known country. 

The nations of Europe adopted the principle that 
the discovery of any part of Ameriea gave title to 
the. government by whose subjects or by whose au- 
thority it was made, as against all European gov- 
ernments. This title was to be consummated by pos- 
session; Johnson v. Mclntosh, 8 Wheat. (U. S.) 
543, 5 L. Ed. 681; Martin v. Waddell, 16 Pet. (U. 
S.) 367, 10 L. Ed. 997; 2 Washb. R. P. 518. 

By the law of nations, dominion of new 
territory may he acquired by discovery and 
occupation as well as by cession or conquest; 
Jones v. U. S:, 137 U. S. 202, 11 Sup. Ct. SO, 
34 L. Ed. 691. 

An invention or improvement. See Pat- 
ent. Also used of the disclosure by a bank- 
rupt of his property for the benefit of ered- 
itors. 

In Practice. The disclosure of facts rest- 
ing in the knowledge of the defendant, or 
the production of deeds, writings, or things 
in his possession or power, in order to main- 
tain the right or title of the party asking it, 
in some otlier suit or proceeding. 

It was originally an equitable form of procedure, 
and a bill cf discovery, strictly so called, was 
brought to assist parties to suits in other courts. 
Every blll in equity is in some sense a bill of dis- 
covery, since it seeks a disclosure from the defend- 
ant, on his oath of the truth of the circumstances 
constituting the plaintiff’s case as propounded in his 
bill; Story, Eq. Jur. § 14S3; but the term is tech- 
nically applied as defined above. See De Wolf v. 
De Wolf, 4 R. I. 450. Many important questions have 
arisen out of the exercise of this power by equity; 
but these are of comparatively little practical im- 
portance in England and many of the states, where 
parties may b^ made witnesses and compelled to 
produce books and papers in courts of law. 

Such bills are greatly favored in equity, 
and are sustained in all cases where some 
well-founded objection does not exist against 
the exercise of the jurisdiction; Story, Eq. 
Jur. § 14S8; Skinner v. Judson, S Conn. 528, 
21 Am. Dec. 691; Wolf v. Wolf’s Ex’r, 2 H. & 
G. (Md.) 3S2, 18 Am. Dec. 313. Some of the 
more important of the objections are,— first, 
that the subject is not cognizable in any 
municipal court of justice; Story, Eq. Jur. § 
14S9; second , that the court will not lend its 
aid to obtain a discovery for the particular 
court for which it is wanted, where the 
court can itself compel a discovery; 2 Ves. 
451; Fitzhugh v. Everingham, 2 Edw. Ch. 
(N. Y.) 605; Wheeler v. Wadleigh, 37 N. H. 
55; third, that the plaintiff is not entitled 


by reason of personal disability; fourth , that 
the plaintift' has no title to the character in 
which he sues; Lansing v. Pine, 4 Paige, 
Ch. (N. Y.) 639; fifth, that the value of tlie. 
suit is beneatli the dignity of the court, 
sixth, that the plaintiff has uo interest iu the 
subject-matter or title to the discovery re- 
quired; 2 Bro. C. C. 321; Coombs v. War- 
ren, 17 Me. 404; Marion Nat. Bank v. 
Abell’s Adm’x, S8 Ky. 428, 11 S. W. 300, 10 
Ivy. L. Bep. 9S0; or that an action for which 
it is wanted will not lie; 3 Bro. C. C. 155; 

I Bligh, N. S. 120; 3 Y. & C. 255; sevcnth, 
that the defendant is not answerable to the 
plaintiff, but that some other person has a 
right to call for the discovery; eUjhth, that 
the policy of the law exempts the defendant 
from Ihe discovery, as on account of the 
peculiar relations of the parties; 2 Y. & C. 
107; City Bank v. Bangs, 3 Paige, Ch. (N. 
Y.) 36; in case of arbitrators; 2 Vern. 3S0; 

3 Atk. 529; ninth, that the defendant is not 
bound to discover his own title; Bisph. Eq. 
561; 1 Vern. 105; Mange v. Guenat, 6 
Whart. (Pa.) 141; see Downie v. Netileton, 

61 Conn. 593, 24 Atl. 977; or that he is a 
bona fide purchaser without notice of the 
plaintiff’s claiin; S Sim. 153; McNeil v. Hili, 

5 Mas. 269, Fed. Cas. No. 8,915; Wood v. 
Mann, 1 Sumn. 506, Fed. Cas. No. 17,951; 
Vattier v. Hinde, 7 Pet (U. S.) 252, 8 L. Ed. 
675; Varick v. Briggs, 6 Paige, Ch. (N. Y.) 
323; and see ITart v. Bank, 33 Vt. 252; 
Howell v. Asbmore, 9 N. J. Eq. S2, 57 Am. 
Dec. 371; tenth, that the discovery is not 
material in the suit; 2 Ves. 491; Gelston v. 
Hoyt, 1 Johns. Ch. (N. Y.) 54S; eleventh, 
that the defendant is a mere witness; 2 Bro. 

C. C. 332; Geer v. Kissom, 3 Edw. Ch. (N. 
Y.) 129; but see 2 Ves. 451; 1 Sch. & L. 227; 

II Sim. 305; Vermilyea v. Bank, 1 Paige, Ch. 
(N. Y.) 37; twelftli, that the discovery call- 
ed for would criminate the defendant; 
Noyes v. Thorpe, 73 N. II. 4S1, 62 Atl. 787, \ 
12 L. R. A. (N. S.) 636, where a demurrer to 

a bill in aid of an action for libel was sus- 
tained upon that ground, the discovery sought 
being the name of the author of the article 
complained of. In L. R. 24 Q. B. D. 445, 
note, the English court of appeal refused to 
compel the same discovery on the ground 
that it was a “fishing” interrogatory. 

The suit must be of a purely civil nature, 
and may not be a criminal prosecution; Lofft 
1; 19 How. St. Tr. 1154 ; Broadbent v. State, 

7 Md. 416; a penal action; 1 Keen 329; At- 
will v. Ferrett, 2 Blatchf. 39, Fed. Cas. No. 
640; a suit partaking of this character; U. 
S. v. Bank, 1 Pet. (U. S.) 100, 7 L. Ed. 69; 
Northrop v. Ilatch, 6 Conn. 361; Higdon v. 
Ileard, 14 Ga. 255; or a case involving moral 
turpitude. See 1 Bligh, N. S. 96; 2 E. L. & 
Eq. 117; 5 Madd. 229; 11 Beav. 3S0; 1 Sim. 
404; Plcasants v. Glasscock, 1 S. & M. Ch. 
(Miss.) 17. In a civil action for conspiracy 
a discovery of material documents cannot 
be rcfused merely because they tend to crim- 
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iuate one or to involve bim in a criminal 
cliarge; [11)00] A. C. 434; and in a snit 
against a newspai'er ]>roi>netor for hotli libel 
aud conspiracy tlie discovery cannot be avoid- 
ed'on tiie gronnd eitber of privilege or self- 
criinination; [1SH0] 2 Ir. Itcp. Q. I». 100. 

Worknien plcdged to secrecy and cmployed 
in a factory in wliicli tbe bnsiness is coiiduet- 
ed in private, to seeure secreey as to tiie 
metbod of mnnufacture, wiil not bc com- 
pelled, iu a suit against their employer, to 
disclose such secrcts; Doüson v. (Jraham, 4P 
Fed. 17. 

A eorporation not a party to a suit will not 
he compelled to open its records wliich it is 
claimed will disclose something of impor- 
tance to the liligatiun; Ilenry v. Ins. Co., 35 
Fed. 15; nor is an adverse examiimfion of 
a defendant before trial allowahle for the 
purpose of discovering a eause of action; 
Dritton v. MacDonald, 3 Mise. 514, 23 N. Y. 
Supp. 350; Nathan v. Whitehill, GT Ilun 3ÜS, 
22 N. Y. Supp. G3. 

An infant party to an action cannot be 
compelled to make discovery of documeuts; 
[1S02] 2 Q. P>. 17S. 

The court has power to allow a party to 
an actiou to take photographs of doeuments 
in the possession of the other party; [IS'03] 
2 Q. B. 191. 

It seeins to be settled that a bill will lie 
against a corporation and its ohicers to com- 
pel a discovery from the oöicers, to aid a 
plaintiff or a defcndaut in maintaiuing or 
defeuding a suit brouglit against or by the 
corporation alonc; McComb v. R. Co., 7 Fed. 
42G, 19 Blatchf. G9; 1 Ch. D. 71; Post v. R. 
Co., 144 Mass. 347, 11 X. E. 540, 59 Am. Rep. 
S6. Since it answers under its seal aud 
not upon oath, there can be no discovery 
hy a corporation unless its otiicers or agents 
who know the facts are madc parties; Mam 
chester Fire Assur. Co. v. Agricultural Works, 
3S Fed. 37S; Vauglm v. Ii. Co., 1 Flip. G21, 
Fed. Cas. Xo. 1G,S9S; but an oflicer of a cor- 
poration cannot be joined as defendant in a 
bill of discovery where he did not derive 
the desired information in his ofiieial capac- 
ity; iMcComb v. R. Co., 7 Fed. 42G. 

In the sense in wliich the word Is used 
with respect to equity suits generally, tliere 
was, until a comparativcly recent period, a 
failurc lo reeognize the dlstinction betwoeu 
the two functions of au answor in chaneery, 
viz.: discoverv and dcfence. Thesc two were 
in the civil law entirely separated, while 
in chancery they were indiscriininately com- 
miugled. The distinction is vcry clcarly put 
iu Langdcirs Equity Pleadlngs, 2d ed. § GS, 
where the author attributcs to Wigrain (Dlsc., 
2d ed. § 17) and llare (Disc. 223) the simul- 
taneous notice of wliat iie terms “the un- 
natural uniou.” The distinction is impor- 
tant because, when it is borne in mind, the 
“rule for determining what diseovery the 
defendapt must give in his answer becomes 
simple and uniforra. Ile must auswer cate- 


gorically every rrafi rial nllegation au 1 
charge in the bill, uul -ss he has s *me ob- 
jec-tiou which would be £<md in the mouth 
of a wituess.” In n uote to l.is sco nd edi- 
tion, Professor <.!::• ractcrizes thP 

rule ns too narruw, aud N f» rth o»wn 
in whlch a def.-iidant may ul j< -t to au^wer 
as to matters whieli as a witi lit c«»uld 
not. Atnong these are the ca>es uf a d ft nd- 
ant against whom no <*ase D luade aiul iio 
relief prayed ; one joiued hec: u. e he li. * a 
contlicting claiin against another <1 -f *ml.. i-t, 
wliich must be set up by cross 1 ill; <»r w U**re 
a defendant mny refuse to answer parts of 
tlie bill rebitiug wliolly to otlier defeiidnnD. 
With respect to particular cases t!ie rulc 
must be deduced from the de isions most 
nearly upplicable, and tlie cnses will be 
found to be collected and examiiied with dis- 
criminatiou in tlie work cited. iSee also Ad. 
Eq. b. 1, cb. 1. ‘ 

A bill in equity wliich walves an oath to 
the answcr is denmrrable; Starkweather v. 
Williams, 21 R. I. 55, 41 Atl. 1003; aud the 
complainant cannot have discovery upon 
such a bill; Tillinahast v. Cliace, 121 Fed. 
435 (where thc eascs nre eollected and those 
vontra criticised); Iluntington v. Saunders. 
120 U. S. 7S, 7 Sup. Ct. 3ÜG, 30 E. Ed. 5S0; 
Ward v. Peclc, 114 Mass. 121; Torrent v. 
Rodgcrs, 39 Mich. S5; Stettauer v. Dwight. 

54 III. App. 104; otherwise if the hill prays 
both discovery and relief; Manley v. Mickle, 

55 N. J. Eq. 5G3, 37 Atl. 738. Where tiie 
oath is waived in a bill of discovery, the 
defendant may decline to answer, but if lie 
undcrtakes to answcr, he must state wbcth- 
er he- had knowledge or information, but 
not his helief; Yictor G. Blocde Co. v. Car- 
ter, 14S Eed. 127. A bill of diseovery will 
not lie against a mcre wltucss; Post v. 
Boardman. 10 Paigc Ch. (N. Y0 580; as a 
general rnle; Howell v. Aslnnorc. 0 N. J. Eq. 
82, 57 Am. Dec. 371. Nor is there oquitable 
jurisdietion in a suit whcre discovcry and 
rclicf are songht, but tlio only ground for 
equitable relicf is discovcry of cvidonce to 
bc used iu enforcing a purely legal dcmand ; 
Safford v. Mfg. Co.. 120 Fcd. 4M), 50 C. C. A. 
G30. A siinple 1)111 of discuvery will now 
hardly he resorted to in the l’nited States 
courts beeause unneeessary wlien state stat- 
utes available in those courts furnish the 
remedies formerly sought only in e<iuity; 
In re Iloyd, 105 V. S. GI7. 2G L. Ed. 12t>0; 
Scott v. Xccly, 110 U. S. 100, 11 Sup. Ct. 712. 
35 L. Ed. 35S; or the relicf songlit is avail- 
ablc undcr U. S. IL S. § 724. providing for 
Iiroduetion of hooks. etc., iu suits at lnw. 

Slatutory provWions enlarging the juris- 
diction of courts of law, sueh as to providc 
for discovery at law. have been held to be 
merely cumulatlve and not to abridge tbe 
jurisdietion of equity to compel a diseovery 
(uulcss otherwisc spocitically provided bv 
statute). even though, by eniargement of their 
jurisdiction, the cuurts of law could afford 
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similar relief; Kelley v. Boetteher, 85 Fed. 
55», 29 C. G A. 14; Kurtz v. Brown, 152 Fed. 
372, 81 C. C. A. 498, 11 Ann. Cas. 576; 3 K. 
& J. 433; Union Pâssenger Ry. Co. v. Mayor, 
etc., 71 Md. 238. 17 Atl. 933; Reynolds v. 
Fibre Co., 71 N. II. 332, 51 Atl. 1075, 57 L. 
R. A. 949, 93 Am. St. Rep. 533; Miller v. 
Casualty Co., 61 N. J. Eq. 110, 47 Atl. 509; 
Clark v. Locomotive Works, 24 R. I. 307, 53 
Atl. 47; Nixon v. Lumber Co., 150 Ala. 602, 
43 Soutb. 805, 9 L. R. A. (N. S.) 1255. But 
in otker jurisdictions (wbere possibly the 
distinctive systems of law and equity are 
less closely adbered to) it is beld otberwise; 
Turnbull v. Crick, 63 Minn. 91, 65 N. W. 135; 
Baylis v. Mfg. Co., 59 App. Div. 576, 69 N. 
Y. Supp. 693; Bond v. Worley, 26 Mo. 253; 
Warren v. Baker, 43 Me. 570; Cbapman v. 
Lee, 45 Ohio St. 356, 13 N. E. 736; Riopelle 
v. Doellner, 26 Micb. 102; Cleveland v. Burn- 
bam, 60 Wis. 16, 17 N. W. 126, 18 N. W. 
190; Hall v. Joiner, 1 S. C. 1S6 (wbere tbe 
decision is put upon the ground tbat, in 
tbat state, tbe jurisdiction of equity for 
want of an adequate remedy at law, rests 
on a statute); tbougb probably, wbere sepa- 
rate courts of law and equity are maintained, 
it is generally beld tbat tbe equitable reme- 
dy is not abridged; 1 Pom. Eq. Jur. § 193. 

Courts of equity wbicb bave once obtained 
jurisdiction for purposes of discovery will 
dispose of a cause finally, if proper for the 
consideration of equity, tbougb tbe remedy 
at law is fully adequate; 1 Story, Eq. Jur. 
64 k ; Cbicbester's Ex’r v. Vass’ Adm’r, 1 
Munf. (Va.) 98, 4 Am. Dec. 531; Traip v. 
Gould, 15 Me. 82; Wood v. Hudson, 96 Ala. 
469, 11 South. 530. 

DJSCREDIT. To deprive one of credit or 
confidence. 

In general, a party may discredit a wit- 
ness called by tbe opposite party, wbo testi- 
fies against bim, by proving tbat bis char- 
acter is such as not to entitle bim to credit 
or confidence, or any otber fact whicb sbows 
be is not entitled to belief. It is clearly 
settled, also, tbat tbe party voluntarily call- 
ing a witness cannot afterwards impeacb bis 
character for trutb and veracity; 3 B. & 
C. 746; Cbism v. State, 70 Miss. 742, 12 
South. S52; Erwin v. State, 32 Tex. Cr. R. 
519, 24 S. W. 904. If a party call a witness 
wlio turns out unfavorable, be may call an- 
otlier to prove tlie same point; 2 Carnpb. 
536; 4 B. & A. 193; Meyer Bros. Drug Co. v. 
McMahan, 50 Mo. App. 18. Tbe rule that a 
party cannot discredit bis own witness is 
not violated by proving facts contrary to 
tbe testimony of such witness; Chester v. 
Wilbelm, 111 N. C. 314, 16 S. E. 229. 

Where the evidence of a witness is a sur- 
prise to tlie party calling bim, tbe trial judge, 
in the exercise of discretion, may permit 
bim to be cross-examined by stich party to 
sbow tbat bis previous 'statements and con- 
duct were at variance witb bis testimony; 
Selover v. Bryant, 54 Minn. 434, 56 N. W. 58, 


21 L. R. A. 418, 40 Am. St. Rep. 3. Proof 
cf contradictory statements by one’s own 
witness, voluntarily called and not a party, 
is in general not admissible, althougb tbe 
party calling bim may bave been surprised 
by them; but he may sbow that tbe facts 
were not as stated, although tbese may tend 
incidentally to discrcdit tbe witness; Hick- 
ory v. U. S., 151 U. S. 303, 14 Sup. Ct. 334, 
38 L. Ed. 170. 

DISCREPANCY. A difference between 
one tbing and anotber, between one writing 
and another; a variance. 

A material discrepancy exists when tbere 
is such a difference between a tbing alleged 
and a tbing offered in evidence as to show 
tbey are not substantially tbe same: as, 
wben the plaintiff in bis declafation for a 
malicious arrest averred tbat “tbe plaintiff, 
in tbat action, did not prosecute his said 
suit, but therein made default,” and tbe rec- 
ord was tbat be obtained a rule to discon- 
tinue. 

An immatcrial discrcpancy is one wbicb 
does not materially affect the cause; as, 
wbere a declaration stated tbat a deed bore 
date in a certain year of our Lord, and the 
deed was simply dated “Marcb 30, 1701.” 2 
Salk. 658: Henry v. Brown, 19 Jobns. (N. Y.) 
49; Wade v. Grimes, 7 IIow. (Miss.) 42S; 
Drake v. Fisber, 2 McLean, 69, Fed. Cas. No. 
4,061; 2 B. & Ald. 301. 

DISCRETION. Tbat part of tbe judicial 
function whicb decides questions arising in 
tbe trial of a cause, according to tbe particu- 
lar circumstances of each case, and as to 
wbich the judgment of the court is uncon- 
trolled by fixed rules of law. 

Tbe power exercised by courts to deter- 
mine questions to whicb no strict rule of 
law is applicable but whicb, from tbeir na- 
ture, and tbe circumstances of the case, are 
controlled by tbe personal judgment of tbe 
court. 

“Discretion w 7 hen applied to a court of 
justice means sound discretion guided by 
law.” 4 Burr. 529. Judicial discretion is a 
mere legal discretion—a discretion in dis- 
cerning tbe course presented by law; and 
wbat that bas discerned it is tbe duty of * 
tbe court to follow. Osborn v. Bank, 9 
Wheat. 738, 6 L. Ed. 204. “Tbe discretion 
is not wilful or arbitrary, but logal [to set 
aside a judicial sale], and tbougb its exer- 
cise be not purely a matter of law, yet it in- 
volves a matter of law or legal inference.” 
Lovinier v. Pearce, 70 N. C. 167. “A legal 
discretion is one tbat is regnlated by well 
known and established principles of law.” 
Detroit Tug & Wrecking Oo. v. Circuit Judge, 

75 Micb. 360, 42 N. W. 968. 

Bisbop on Mar. & Div. § S30, defines it as 
“denoting a sort of individual liberty, a sort 
of liberty in tbe collcctive judges and an 
adberence to legal principles blended in sucb 
a way as shall constitute an establisbea 
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course of justicc bending to tlic drcumstanc- 
es of tbe case instead of requiring tbe cases 
to bend to it.” 

“But if the word discretion in tbis con- 
ncction [injunction] is used in its secondary 
sense, and by it is rnennt tluit the cliancel- 
lor bas tbe liberty and power of aeting, in 
linally settling property rigbts, at his dls- 
cretion, witbout tbe restraint of tbe legal 
and equitable ruJes governing tbose rigbts, 
then I deny sucli power;” Ilennessy v. Car- 
mony, 50 N. J. Eq. 010, 25 Ati. 374. 

It would tond to clearness and exactncss 
if discretiun were used only witb reference 
to tbose matters wliere tbe action of tbe 
trial judge is final; Jenkins v. Brown, 21 
Wend. (N. Y.) 454. 

Whether or not a particular question is 
one of discretion is iu aliuost every ease a 
matter of settled law, and the individual 
court or judge has nu power to place it with- 
in or witbout that category. It is only wben 
a qucstion arises wbicb, according to precc- 
dent, is trcated as suck tbat tlie judicial 
discretion is iuvokcd and its exercise cannot 
be reviewed. 

Tbe discretion of a judge is said by Lord 
Camden to be the law of tyrants: it is al- 
ways unknown, it is difi'erent in different 
men ; it is casual, and depends iqiou con- 
stitution, temper, and passion. In tbc best, 
it is oftentimes caprice; in the worst, it is 
every vice, folly, and passion to whicb hu- 
man nature is liable. Optima lcx qucc wimt- 
mum relinquit arbitrio judicis: optimus ju- 
dcx qüi minimum sibi. Bacon, Aph.; 2 Bell, 
Suppl. to Vcs. 391; Toullier, liv. 3, n. 33S; 1 
Lilly, Abr. 447. But tbe prevailing oinnion 
is that discretion must not be arhitrary, 
fanciful, and capricious; it must be legal 
and regular, governed by rule, not by kumor; 
4 Burr. 25; Judges of Oneida Common Pleas 
v. People, 18 Wend. (N. Y.) 99. 

Many matters relating to the trial such as 
the order of giving cviffeuce, etc., are proper- 
ly ieft mainly or cntirely to tbe discretion 
of tbc judge; Utsey v. R. Co., 38 8. C. 399, 
17 S. E. 341; Winklemeir v. Daibcr, 92 
Micb. C21, 52 N. W. 103G; Coflin v. llydraulic 
Co., 13G N. Y. G55, 32 N. E. 1070; Nortbern 
Pac. R. Co. v. Cbarlcss, 51 Fed. 502, 2 C. C. A. 
3S0; Estis v. Jaekson, 111 N. C. 145, 10 8. E. 
7, 32 Am. St. Rep. 784. 

Deeisions upon matters witbin tlie absolute 
discretion of a court are not reviowable in 
courts of appeal; Ilarringfon v. Ry. Co., 157 
Mass. 579, 32 N. E. 955; Perry v. Shedd, 159 
Mass. 200, 34 N. E. 174 ; Pittsburgh, C. & St. 
L. R. Co. v. Ilcek, 102 U. S. 120, 20 L. Ed. 
58; but the diseretion in granting or refus- 
ing a writ of mandamus must be exerclscd 
under legal rnles, and is reviewable in an 
appellate court; reople v. Common Council 
of Syracuse, 7S N. Y. 50. Sucb a writ will 
not be granted to regulate tbe exercise of 

discretion on tbe part of an olficial; State 


v. Van Ness, 15 Fla. 317; Ex parte Harris, 
52 Ala. S7, 23 Am. Rep. 559. 

A testator may leavc it to bis exeeutor to 
constnie tbe provisions uf bis will. and to 
decidc doubtful quustiuns eoncoruing bis 
intentions; Americun Board nf Com'rs of 
Foreign Missions v. Ferry, 15 Fu<f. 01*0; and 
tbe donor of a power may lcavc its exe<-u- 
tion to tbe discretion of tlie donoe; 4 I). J. 
& S. GI4. 

In Criminal Law. Tbc ability to know and 
distinguisb between goud and evil,—between 
wbat i.s lawful aml wliat is unlawful. 

In most modern criminal statutes tbe 
amount of punisbment is usually left to tbe 
diseretion of tbe eourt. See Indei'euminaii: 
Sexte.ncls. 

As to tbe age at wbicb children are said to 
arrive at discretion, see Agi:; Doli Capax. 

DISCRETIONARY TRUSTS. Tbose wliich 
cannot be duly administered witbout tbe ap- 
plication of a certain degree of prudenee and 
judgment: as, wlieu a fund is given to trus- 
tees to be distributed in eertain ckaritics to 
be selected by tbc trustecs. 

DISCRIMINATION. Tbis word is now 
gcnerally applied in law to a breacb of tbe 
statutory or comnioii-law duty of a earrier 
to trcat a 11 customers alike. It is applied to 
inequality in botli ratos of fare and rates of 
freigbt, and may also be practised by in- 
equality in tbe facilities allnrded to differ- 
ent consignors. See Facilitils; Interstate 
Commkkce Commission; Rates; Reuate; 
Raii.roads. 

As to discrimination in tbe distribution of 
cars to sbippers, see Railroads. 

DISCUSSI0N. In Civil Law. A procecd- 
ing on tbe part of a surety by wliicb tbe 
property of the principal dcbtor is made lia- 
ble before resort ean be bad to tlio sureties: 
tbis is called tbe bcnc/it of discussion . Tbis 
is tbe law in Louisiana. See Domat, 3, 4, 
1—1; Burge, Suretysbip 329, 343, 348; 5 Toul- 
lier 544; 7 id. 93. 

DISENTAILING ASSURANCE. A deed 
executed under stat. 3 & 4 Will. 4, c. 74, 
wliereby tbe tenant in tail is enabled to alien- 
atc tbc land fur an estate in fee-siniple or 
any less estate, and tbus destroy tbe entail. 
Tbc decd must be duly enrolled in tbe court 
of cbancery within six months of its execu- 
tiou ; 1 Stcpli. Com. 250. 575. 

DISFRANCHISEMENT. Tbe act of de- 
priving a inember of a corporation of bis 
rigbt as sucb, by expulsion. 

It diffcrs from nmotion {q. v.). whicli is ap- 
plicable to tbe romoval of an ollicor from 
ollice, leaving bim lds rigbts as a member; 
Willc. Corp. n. 708; Ang. & A. Corp. 237; 
10 II. L. Cas. 401; State v. Adams, 44 Mo. 
570; Wbite v. Brownell, 2 Daly (N. Y.) 329. 

The power of disfrancbisoinent extends only 
to societies not owning property or organiz- 




DISFRANCHLSEMENT 


SSG 


DISHONOR 


ed for gain; unless the power be given by 
the chartei'; Evans v. Philadelpliia Club, 50 
Pa. 107; Green’s Brice, TJUra Vircs 45; 41 
L. T. N. S. 490; People v. Board of Trade of 
Chicago, S0 111. 134; I’eople v. New York Cot- 
ton Exchange, S Hun (N. Y.) 21G; Ang. & A. 
Corp. § 410. It extends to the expulsion of 
members who have proved guilty of the 
more heinous crimes, as to which there must 
first be a conviction by a jury; Com. v. Ben- 
evolent Society, 2 Binn. (Pa.) 44S, 4 Am. Dec. 

4; Societv for Visitation of Sick v. Com., 
52 Pa. 125, 91 Am. Dec. 139. It is said that 
the power exists where members do not ob- 
serve certain duties to the corporation, es- 
pecially where the breach tends directly or 
iudirectly to the forfeiture of the corporate 
rights, and franchises, and the destruction 
of the corporation; Green’s Brice, Ultra Vi- 
res 45; People v. Board of Trade of Chicago, 
45 111. 112; Ilussey v. Gallagher, 01 Ga. SG; 
Sale v. Baptist Church, G2 Ia. 2G, 17 N. W. 
143, 49 Am. Rep. 13G. A member is entitled 
to notice of the charges against him, and to 
an opportunity to be heard; Evans v. Phila- 
delphia Club, 50 Pa. 107; People v. Sailors* 
Snug Harhor, 54 Barb. (N. Y.) 532; State 
v. Board of Management, 40 N. J. L. 295; 
People v. Benevolent Society, 24 How. Pr. 
(N. Y.) 21G; State v. Adams, 44 Mo. 570; 
Gregg v. Medical Society, 111 Mass. 1S5, 15 
Am. Rep. 24. See Association; Expulsion. 

Except in cases authorized by constitution- 
al provisions, a citizen entitled to vote can- 
not be disfranchised, or deprived of his right 
by any action of the public authorities, and 
a law having such effect is void; Cooley, 
Const. Lim. 77G; as an aet creating a new 
county and leaving part of its territory un- 
organized so that the voters of that portion 
could not participate in the election; People 
v. Maynard, 15 Mich. 471. A c-itizen who has 
been convicted of bribery at an election and 
has undergone the punishment is qualified tu 
vote, without a pardon; Osborne v. County 
Court, GS W. Va. 1S9, G9 S. E. 470, 32 L. R. 
A. (N. S.) 41S. 

The present use of the word in England is the de- 
priving an individual of his right of voting, or a 
constituency of their right of returning a member 
to parliament. May’s Parl. Pr. 

DISGRACE. Ignominy ; shame; dishonor. 
No witness is required to disgrace himself. 
13 How. St. Tr. 17, 334; 16 id . 1G1. See 
Criminate. 

DISGUISE. 

A person lying in ambush ls not in disguise withln 
the meaning of a statute declaring a county liable 
in damages to the next of kin of any one murdered 
by persons in disgulse ; Dale County v. Gunter, 46 
Ala. 118, 142. 

DISHERIS0N. Disinheritance; depriving 
one of an inheritance. Obsolete. See Dis- 

INHERISON. 

DISHERIT0R. One who disinherits, or 
puts another out of his freehold. Obsolcte. 


DISH0N0R. A term applied to the non- 
fulfillmcnt of commercial engagements. To 
dishonor a bill of exchange, or a promissory 
note, is to refuse or ncglect to pay it at 
maturity. 

The liolder is bound to give notice to the 
parties to such instruments of its dishonor; 
and his laclies vill discharge the indorsers; 
Chit. Bills 250, 394; 1 Pars. N. & B. 506, 520. 

DISINHER1S0N. In Civil Law. The act 
of depriving a forced heir of the inheritance 
which the law gives him. 

In Louisiana, forced heirs may be depriv- 
ed of their legitime, or legal portion, and 
of the seisin granted them by law, for just 
cause. Tlie disinherison must be made in 
proper form, by name and exprcssly, and for 
a just cause; otherwise it is null. See Forc- 
ed Heies; Legitime. 

DISINH ERITANCE. The act by which a 
person deprives his heir of an inheritance, 
wlio, without such act, would inlierit. 

By the common law (since the statute of 
wills) any one may give his estate to a 
stranger, and thereby disinherit his heir ap- 
parent. Cooper, Justin. 495; 7 East 10G. 

An heir cannot be disinherited by mere 
words of exclusion, but the entire property 
of the testator must be giveu to some one 
else by express words or by necessary im- 
plication; Phillips v. Phillips, 93 Ky. 49S, 
20 S. W. 541 ; Chamberlain v. Taylor, 105 N. 
Y. 185, 11 N. E. 025; Gallagher v. Crooks, 
132 N. Y. 338, 30 N. E. 746; Hancock’s Ap- 
peal, 112 Pa. 532, 5 Atl. 56; aud where a 
will provides that a gift therein is to be the 
eutire share of an heir, he is not excluded 
from a share of property not disposed of t>y 
the will; Sutherland v. Syclnor, S4 Va. SS0, 
6 S. E. 4S0, even thougli the will shows tliat 
the testator belicved he was disposing of all 
his property; id. A testamentary writing 
which revokes all other wills, and excludes 
a son from any sharb of the estate, for rea- 
sons given, but does not dispose of the prop- 
erty, does not affect the rights of such son; 
Coftinan v. Coffman, 85 Va. 459, S S. E. G72, 
2 L. R. A. 84S, 17 Am. St. Rep. G9. 

In a case of doubt the law leans to a dis- 
tribution of the estate of a deceased person 
as nearly conforming to the rules of inheri- 
tance as possible. 

DISINTERESTED WITNESS. One who 

lias no iuterest in the cause or matter in is- 
sue, and who is lawfully competent to tes- 
tify. 

DISINTERMENT. See Dead Body. 

DISJUNCTIVE ALLEGATI0NS. Allega- 
tions which charge a party disjunctively, so 
as to leave it uncertain what is relied on as 
the accusation against him. 

An indictment, information, or complaint 
which chargcs the defendant with one or 
other of two offences, in the disjunctive, as 
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that he murdered or eau.sed to be niurdered, 
forged or cause<l to be forgcd, wrote and pub- 
lislied or caused to be written and published, 
is bad for uncertainty; 1 Salh. 342, 371; 2 
Stra. 900; 5 L>. & C. 251 ; 1 C. & K. 243; 1 
Y. & J. 22. An indictmcnt which averred 
that S. made a forcible entry into two closcs 
of meadow or pasture was held to be bad; 2 
Kolle, Abr. Sl. A complaint which alleges an 
unlawful sale of "spirituous or iutoxicating 
liquor’’ is bad for niiccrtaiuty; Com. v. Grey, 
2 Gray (Mass.) 501, 01 Am. Doc. 47G. So is 
an inforniation which alleges that N. sold 
beer or nle without an excise license; 0 

I)o wl. & K. 143. And the same rule applies 
if the defendant is charged in two diflerent 
charaeters in the disjunctive; as, rywod A ex- 
istcns scivus sive (lcputatus , took, etc. ; 2 
Kolle, Abr. 203. 

DISJUNCTIVE TERM. One whlch ls plac- 
ed betwecn two contraries, by the atlirmiug 
of one of which the other is taUen awav: it 
is usnally expressed by thc word or. See 3 
Yes. 450; 1 P. Wms. 433; 2 Cox, Ch. 213; 
2 Atk. 043; 2 Ves. Sen. 07; Cro. Kliz. 525; 
1 Kingh. 500; Ayliffe, Pand. 50. 

In the civil law, when a legacy is given 
to Caius or Titius, the word or is considered 
and , and hotb Caius aiul Titius are entitled 
to the legacy in cqual parts. G Toullier, n. 
704. See Copulative Term; Consthuction. 


DISME. Dime, which see. 

DISMISS. To remove. To scnd out of 
court. Formerly used in chancery of the 
removal of a eause out of eourt without any 
farther liearing. The term is now used in 
courts of law also. 

It signiües a linal ending of a suit, not a 1 Gastro, 
final jndgment on the controversy, but an 
end of that proeeeding; Taft v. Transp. Co., 

50 N. II. 417; Conner v. Drake, 1 Ohio St. 

170. It is well settled tliat the judgment of 
a court dismissing a suit for want of jnris- 
diction does uot eonclude the plaintiirs right 
of action; Sinith v. McXeal, 109 U. S. 429, 3 
Sup. Ct. 319, 27 L. Ed. 9SG. 

After' a decree, whether final or interloc- 
utory, has been made by wliich the rlghts of 
a party defendant have been adjndieaied, or 
such proceedings have becn taken as entitle 
the defendant to a decree, the complainant 
will not be allowcd to disiniss liis bill without 
tlie consent of the defendant; Chicago & A. 

K. R. Co. v. Mill Co.. 109 U. S. 713, 3 Sup. 

Ct. 594, 27 L. Ed. 10S1. 

The effcet of dismlssals under the codes of some 
of the 


be dlsmlssed on the merits; Durant v. Es- 
sex Co., 7 Wall. (U. S.) 107, 19 L. Ed. 154. 
Lut a bill “dismissed” on motiou of com- 
plainant does not I ar a se< oiid suit; Ex parte 
Loung Jiino, 100 Fed. 259. 

A judgment of disun^il Lecauve plaintiff 
fails to observc a rule of court d-»cs not bc- 
come res judicata; Kyan v. K. Co., sp Fed. 
397; so of a dismissal by consent of tbe par- 
ties; Kincon Water & Power (’o. v. Water 
Co. f 115 Fed. 513. Kut circumstauccs ob- 
viously miglit lead to a dillereut rule. 

DISORDERLY H0USE. A liouse the in- 
matcs of whicli 1 chave so badly as to I ecome 
a nuisance to tlie neighborhood. State v. 
Grosofski, S9 Minn. 313, 91 X. W. 1077; Ilaw- 
kins v. Lutton, 95 Wis. 493, 70 X. W. 4S5, 00 
Ain. St. Kep. 131. It lias a wide meaning, 
and Includes bawdy hou8es, eommon gaining 
houses, aud places of a like character; 1 

Kish. Cr. L. § 1100; U. S. v. Gray, 2 Cra. 
C. C. 075, Fed. Cas. Xo. 15,251; Com. v. 
f’obb, 120 Mass. 350. Any place of publie ro- 
sort in wliicli illegal praetices are carried 
on, involving moral turpitudc or not; State 
v. Martiu, 77 X. J. L G52, 73 Atl 548, 24 L. 

K. A. (X. S.) 507. 134 Am. St. Rep. S14, 1S 
Ann. Cas. 9S0, wliere a porson making usuri- 
ous loans was eonvicted of keepiug a <lisor- 
derly liouse. In order to constitute it such it 
is not necessary tliat there be acts violative 
of (lie peace of tlie neighborhood, or boistcr- 
ous «listurbance and opui acts of lewdness; 
Beard v. State, 71 M # d. 275, 17 Atl. 1044, 4 

L. K. A. 075, 17 Ain. St. Kep. 530: but a 
single act of lewdness of a inan and woman 
in a house, <loes not constitute the oiTence of 
keeping a lumsc of prostitution ; People v. 


United Statcs, has bccn mueh discusscd. 
Thus in New York, “a flnal juilgmcnt dismissing 
the eomplaiut, either before or afler a trial, rendcr- 
ed in an actiou hereafter eommcnced,*’ does not pre- 
vent a new aetion for the same eause of action, un- 
iess it expressly declares that it is rendered upon 
the merits. 

DISMISSED. A judgment of “Dlsinissed/’ 
without qualifying words indieating a riglit 


75 Mich. 127, 42 X. W. 937. And 
receiving nnnmrried people who prcsent 
tliemselvcs as husl and aud wife at a hotel 
is not sullicient to couvict the proprietor of 
keeping a disorderly liouse wlthout proof of 
scicntcr; People v. Drum, 127 App. Div. 211, 
110 X. Y. Supp. 1090. 

The keeper of such house may be Indiete<l 
for kecping a publie nuisance; Ilardr. 511; 
People v. Clark. 1 Wlieel. Cr. Cas. (X. Y.) 
290; Coni. v. Stewart, 1 S. & K. (Pa.) 312; 
Kacon, Abr. yuisancts, A; 4 Sharsw. Kla. 
Com. 107, 10S, noto: King v. IVople. 83 X. 
Y. 587; Ex parte Kirrhfield. 52 Ala. 377. 
The hushand must I<e joined with the wifc in 
an indictment to suppress a disorderly house; 
1 Show. 110. 

Soe Words and Phrases, vol. 3, pp. 2108- 
2110. 

DISORDERLY PERS0NS. A class of of- 
fenders dcscribed in tlie statutes wliieh puu- 
ish tliem. Sec 4 Kla. Com. 1G9. 

D ISPARAG EM ENT. In Old English Law. 
An injur.v by union or comparison v\ith some 
person or thiin: of inferior rank or excellence. 
Marriage without disparmjcmcnt was mar- 


to take furtlier yroceedings, is presumed to | riage to one of suitablc rauk uud cliaracter. 
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2 Bla. Com. 70; Co. Ldtt. S2 ö. The guard- 
ian in chivalry had the right of disposing of 
his infant ward in matrimony ; and provid- 
ed he tendered a marriage witliout (lispar- 
agement or inequality, if tiie infant refused, 
he was obliged to pay a valor maritagii to thc 
guardian. 

Disparagare, to connect in an unequal mar- 
riage. Spelman, Gloss. Disparagatio , dis- 
paragement. T T sed in Magua Carta (9 Hen. 
III.), c. 6. Disparagation , disparagement. 
Kelham. Disparage , to marry unequally. 
Used of a marriage proposed by a guardian 
betwecn those of unequai rank and injurious 
to the ward. 

DISPAUPER. in English Law. To de- 
prive a person of the privilège of suing in 
forma pauperis . 

When a person has been admitted to sue 
in forma pauperis f and before the suit is end- 
ed it appears that the party kas becorne the 
owner of a sufficient estate real, or personal, 
or has been guilty of some wrong, he may be 
dispaupered . 

D ISPENSARY LAW. See Liqüob. 

DISPENSATION. A relaxation of law for 
the benefit or advantage of an individual. 
In the United States, no power exists, ex- 
cept in the legislature, to dispense with law; 
and then it is not so much a dispensation as 
a change of the law. 

DISPLACE. Used in shipping articles, 
and, when applied to an officer, meaning 
properly to disratè, not to discharge. I‘ot- 
ter v. Smith, 103 Mass. 68. 

DISPOSE. To alienate or direct the own- 
ership of property, as, disposition by will. 
Elston v. Schilling, 42 N. Y. 79; see Fling 
v. Goodall, 40 N. II. 219; Phelps v. Harris, 
101 U. S. 3S0, 25 L. Ed. 855. Used also of 
the determiuation of suits ; In re Russell, 13 
Wall. (U. S.) G64, 20 L. Ed. 632. Called a 
word of large extent; Freem. 177. 

D ISP0SSESSI 0 N. Ouster; a wrong that 
carries with it the amotion of possession. 
An act wffiereby the wrong-doer gets the ac- 
tual occupation of the land or hereditament. 
It includes abatement, intrusion, disseisin, 
discontinuance, deforcement. 3 Bla. Com. 
167. 

DISPUTATIO F0RI (Lat.). Argument in 
court. Du Cange. 

DISPUTE. A fact is properly said to be in 
dispute when it is alleged by one party and 
denied by tlie otker, and by both with some 
show of reason. Appeal of Knight, 19 Pa. 
494. 

DISQUALIFY. To incapacitate, to disable, 
to divest or deprive of qualifications. Mat- 
ter of Maguire, 57 Cal. G06, 40 Am. Rep. 125. 

DISRATIONARE. To clear oneself from 
accusation ; to make good a legal claim; to 
prove. Martin, Itecord Interpreter. 


DISSAISINA. A disseisin or disposses- 
sion ; an ejectment. Skene. 

D ISSECT10 N. The act of cutting into 
pieces an animal or vegetable for the purpose 
of ascertaining the structure and use of its 
parts; anatomy; the act of separating into 
constituent parts for the purpose of critical 
examination. Webster. See Dead Body; 
Aütopsy; Death. 

DISSEISEE. One who is wrongfully put 
out of possession of his lands; one who is 
disseised. 

DiSSEISIN. A privation of seisin. A 
usurpation of the right of seisin and posses- 
sion, aud an exercise of suck powers and 
privileges of ownerskip as to keep out or dis- 
place him to whom these rigktfully belong. 

2 Washb. R. P. 2S3; Mitch. R. P. 259. 

It takes the seisin or estate from one man 
and places it in anotlier. It is an ouster of 
tlie rightful owner froin the seisin or estate 
in the land, and thc commencement of a new 
estate in the wrong-doer. It may be by 
abatement, intrusion, discontinuance, or de- 
forcement, as well as by disseisin propcrly 
so called. Every dispossession is not a dis- 
seisin. A disseisin, properly so called, re- 
quires an ouster of the freehold. A disseisin 
at election is not a disseisin in fact; 2 Pres. 
Abstr. Titles 279; but by admission only of 
the injured party, for the purpose of trying 
his right in a real action; Co. Litt. 277; Lit- 
tle v. Libby, 2 Greenl. (Me.) 242, 11 Am. Dec. 
68; Doe v. Thompson, 5 Cow. (N. Y.) 371; 
Jackson v. Huntington, 5 Pet. (U. S.) 402, 8 
L. Ed. 170; Poignard v. Smith, 6 Pick. (Mass.) 
172. 

Disseisin may be effected either in cor- 
poreal inheritances, or incorporeal. Disseisin 
of things corporeal, as of houses, lands, etc., 
must be by entry and actual dispossession of 
the freeliold: as if a man enters, by force or 
fraud, into the house of another, and turns, 
or, at least, keeps, him or his servants out 
of possession. Disseisin of incorporeal here- 
ditaments cannot be an actual disposscssion; 
for the subject itself is neither capable of 
actual bodily possession or dispossession; 3 
Bla. Com. 1G9, 170. See Poignard v. Smith, 6 
Pick. (Mass.) 172; Smith v. Burtis, 6 Jolins. 
(N. Y.) 197, 5 Am. Dec. 21S; Ellicott v. 
Pearl, 10 Pet. (U. S.) 414, 9 L. Ed. 475; Stet- 
son v. Veazie, 11 Me. 40S. 

In the early law every disseisin was a 
breach of the peace; if perpetrated with vio- 
lence it was a serious breach. The disseisor 
was amerced never less than the arnount of 
the damage; if it were by force of arms he 
was sent to prison and fined. Besides he gave 
the sheriff an ox,—“the disseisin ox, ,, —or 
five shillings. If he disseised one who has 
already recovered possession from him by the 
assize, this was a still graver offence, for 
which he was imprisoned by statute. The 
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offender was a redisseisor; 2 Poll. & Maitl. 
Hist of Eng. Law 45. 

See Buying Titles. 

DISSEISITUS. One who has been dis- 
seised. 

D ISSEISOR. One who puts another out of 
tlie possession of his lands wrongfully. 

DISSENT. A disagreeinent to something 
which has been done. 11 i s express or im- 
plied. 

The law presumes that every person to 
whom a eonveyance has beeu niade lias given 
his assent to it, because it is supposed to be 
for his benefit. To rebut the presumption, 
his dissent mnst be expressed. See Brooks 
v. Marbury, 11 Wheat. (U. S.) 7S, G L. Ed. 
423; Wilt v. Frankliu, 1 Binn. (Pa.) 502, 2 
Am. Dee. 474; Bowman v. Grillith, 35 Neb. 
3G1, 53 N. W. 140 ; Crain v. Wright, 114 N. Y. 
307, 21 X. E. 401. Assent. 

In Ecclesiastical Lav/. A rcfusal to con- 
form to the rites and ceremonies of the es- 
tablished church. 2 Burn, Eccl. Law 1G5. 

DISSENTER. One who refuses to con- 
forin to the rites and eeremouies of the es-; 
tablished church ; a non-conformist. 2 Burn, 
Eccl. Law 1G5. 

DISSENTIENTE (Lat dissenting). Used 
with the name or naines of one or more judg- 
es, it indicates a dissenting opiuion in a case. 
Kemine dissenticnte. No oue dissenting; 
unanimous._ 

DISSENTING 0PINI0NS. See Prece- 

DENT. 

DISS0LUTI0N. The dissolution of a con- 
tract is the annulling its effects bctween the 
contracting parties. 

The dissolution of a partnership is the put- 
ting an end to the partuership. Its dissolu- 
tiou does not affeet contracts made between 
the partnership aud others; so that it is en- 
titled to all its rights, and liahle on its obliga- 
tions, as if it had not been dissolved. See 
Partnersiiip. 

Of Corporations. Dissolntion of corpora- 
tions takes place by act of legishiture (but 
in America only by cousent of the corpora- 
tion, or where the power to dissolve has beeu 
reserved by the legislature); by the loss of 
all the lnembers, or an integral part of them; 
by a surrender of the cbarter; by the ex- 
piration of the period for whieh it was cliar- 
tered; by procecdiugs for the winding up of 
thc compauy under the law; or by a for- 
feiture of the francliises, for abuse of its 
powers. Where a niclhod of procedure for 
dissolution has becn prcscrihed by statute, as 
is now usual, such method is exelusive; Kohl 
v. Lilienthal, S1 Cal. 37S, 20 Pac. 401, 22 Tac. 
6S9, G L. R. A. 520. 

The loss of members wlll not work a dis- 
solution, so long as enough memhers remain 
to fill vaeancies; State v. Trustocs, 5 lnd. 
77; McGinty v. Reservoir Co., 155 Mass. 1S3, 


29 N. E. 510; nor does a failure to elect of- 
ficers; Com. v. Cullen, 13 Pa. 133, 53 Am. 
Dec. 450; Evarts v. Mfg. Co., 20 Conn. 447; 
United States lClectrlc Lighting Co. v. Leiter, 
19 D. C. 575; Rose v. Turnpike Co., 3 Watts 
(Pa.) 4G; or trustees; Speer v. Colbert. 200 
U. S. 131, 2G Sup. Ct. 201, 50 L. Ed. 403; so 
of an elcemosynary corjioration; ViiKvnncs 
University v. lndiana, 14 llow. (U. S.) 2G\ 

14 L. Ed. 41G; nor does the resignatlon of 
all the otticers of a corporation work u dis* 
solution; Muscatine Turn Yerein v. Funck, 

15 la. 4G9; but it is said that a municipai or 
charitahle corporation may he dissolved by 
the loss of all its members, althougli this 
mode of dissolution cannot take place in the 
case of business corporations which have a 
transferable joint stock, because the cor- 
porate shares, being personal propcrty, mnst 
always belong to some person, and such per- 
son must of necessity be a niember of tbe 
corporation; 5 Thomp. Corp. § GG32; Boston 
Glass Manufactory v. I^angdon, 24 Pick. 
(Mass.) 49, 35 Am. Dec. 292. And even where 
all the shares of stock i>ass into the hamls of 
less thau the prescribed mimber of stock- 
holders, there is no dissolution, even though 
they may have passed into the hands of tico 
memhers; llussell v. MeLellan, lt I'ick. 
(Mass.) G3; or of a sinyle person; Newtoii 
Mfg. Co. v. Wliite, 42 Ga. 14s; and simh per- 
son could carry on the eorporate business; id. 
See Stockiiolders. 

Ordiuarily, a corporation may by a ma- 
jority vote snrrender its franchises; McCur- 
dy v. Myers, 44 I’a. 535; Blaek v. Canal Co.. 
22 N. J. Eq. 404; Treadwell v. Mfg. Co., 7 
Gray (Mass.) 393, GG Am. Dee. 490; State v. 
Woolen *Mills Co., 115 Teuii. 2GG, S9 S. W. 
741, 2 L. R. A. (N. S.) 493, 112 Am. St. Rep. 
S25; Ilitch v. llawley, 132 N. Y. 221, 30 N. 
E. 401; hut such a surreiuler must be accept- 
ed by the state; Wilson v. Proprietors ot 
Central Bridge, 9 R. I. 590; excepting where 
the stockholdors are liable for the dehts; Ln 
Grauge & M. R. Co. v. Rainey, 7 Cold. (Tenn.) 
420. A eorporation is not dissolved or its 
franehises forfeited by its insolvency and as- 
signment of its assets for the henettt of its 
■ Toditors, where the state hrings no procoed- 
ings to have the eharter forfeited. and tlierc 
is no surrendcr thereof by act of the share- 
holders; State v. Butlor, SG Tonn. GI4, S S. 
W. 5SG; Breene v. Itank, 11 Colo. 97. 17 I*ac. 
2S0; Adams v. Milling Co., 35 Fod. 433. 

A non-user of corporate powors doos not 
of itsolf work a dissolutiou. evon ihough it 
he for twonty yoars; Raritan Water Power 
Co. v. Yeghte, 21 N. .1. Eq. 4G3; I ut see 
Striokland v. Pricliard, 37 Yt. 321. wherc 
there had l een no corporato nots performod 
for 23 yoars aml it wns held there was a dis- 
solution. The question is one of fact and 
intont; 5 Thomp. Corp. § GG59. The fact 
that a corporation has ceasod to do busiuess 
and has made an assigument of all its prop- 
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erty for the payment of its debts and for 
several years beld no annual meetings or 
elected directors, does not work a dissolution 
to the extent of preventing its maintaiuiug 
an action for a debt due it; id. § G6G0. The 
sale of the property and frauchises of a cor- 
poration in foreclosure proceediugs does not, 
ipso facto, work a dissolutiou. It will pass 
the franchise of the company to operate or 
enjoy the particular property forec-losed, but 
not its primary frauchise to be a corpora- 
tion; 5 Thomp. Corp. § GGG2 (but that the 
corporation is extinguished by such a sale, 
see 87 Mo. 131). The iusolveucy of a corpo- 
ration or tlie appointmeut of a receiver there- 
for does not work a dissolutiou; Boston 
Glass Manufactory v. Langdon, 24 Pick. 
(Mass.) 40, 35 Am. Dec. 292. 

As to dissolution by consolidation, see 
Merger. 

The forfeiture of a charter by misuser or 
nonuser is complete only upon a final adjudi- 
cation thereof in a competent court, upon 
proper proceedings at the suit of the govern- 
ment which created the corporation, and in 
the courts of suc-h government; Moraw. Priv. 
Corp. 959, 1015; the existence of the charter 
caunot he attacked collaterally, or by an in- 
dividual; Proprietors of Charles River Bridge 
v. Proprietors of Warren Bridge, 7 Pick. 
(Mass.) 344; Chesapeake & O. Canal Co. v. 
R. Co., 4 G. & J. (Md.) 1. But when the leg- 
islature has reserved the right to revoke a 
charter for abuse of its privileges or failure 
to perform a condition, it may enact the re- 
peal at the proper time; Crease v. Babcock, 
23 Pick. (Mass.) 334, 34 Am. Dec. 61; Erie & 
N. E. R. Co. v. Casey, 2G Pa. 287; and such 
repealing act will be held constitutional un- 
less the company can show by plain and sat- 
isfactory evidence that the privileges grant- 
ed under the charter were not misused or 
abused; id. The courts will not presume 
that the power of repeal has been improper- 
ly exercised; 5 Thomp. Corp. § G579. Where 
the legislature reserves the unqualified right 
of repeal upon the happening of a certain 
condition, it is exclusively within its power 
to determine whether the condition has hap- 
pened, and a previous judicial determinatiou 
of that fact is not necessary; id .; Erie & N. 
E. R. Co. v. Casey, 26 Pa. 2S7; Crease v. 
Babcock, 23 Pick. (Mass.) 334, 34 Am. Dec. 
61; Myrick v. Brawley, 33 Miun. 377, 23 N. 
W. 549. And so where there is a right of re- 
peal in the legislature in case the corporation 
misuses its franchises; Erie & N. E. R. Co. 
v. Casey, 26 Pa. 287. Such misuse or abuse 
of corporate privileges consists in any posi- 
tive act in violation of the charter and in 
derogation of public right, wilfully done or 
caused to be done by those appointed to man- 
age the geueral concerns of the corporation; 
id. Where a franc-hise is granted with a 
provision that if not exercised in a specified 
time it shall be void, upon the expiration of 


the time without the performance of the con- 
ditiou, the charter falls without any action 
on the part of the state to declare its for- 
feiture; Com. v. Water Co., 110 Pa. 391, 2 
Atl. 63; Ehzabethtowu Gas Light Co. v. 
Green, 46 N. J. Eq. 11S, 1S Atl. S44; In re 
Brooklyu,,W. & N. Ry. Co., S1 N. Y. 69. But 
other cases hold that tlie charter is uot for- 
feited uutil action by the state either legisla- 
tive or judicial; Ilovelman v. R. Co., 79 Mo. 
G32; Davis v. Gray, 1G Wall. (U. S.) 203, 21 
L. Ed. 447; Chicago City Ry. Co. v. People, 
73 111. 541. The forrner view is strongly 
maintained iu 5 Thomp. Corp. § 65S6. If the 
charter or the statute under which it is 
granted names a defiuite period for the life 
of the corporation, tlie corporatiou is dis- 
solved ipso facto, upon the expiration of that 
period without any actiou either on thc part 
of the state or of the members of the corpo- 
ratiou ; People v. R. Co., 76 Cal. 190, 18 Pac. 
30S; Scanlan v. Crawshaw, 5 Mo. App. 337. 
“The incapacity to revive or resuscitate the 
powers of a corporation may arise from three 
causes: 1. The absence of the necessary of- 
ficers who are required to be present when 
the deficiency is supplied, or their incapacity 
or neglect to do some act which is requisite 
to the validity of the appointment; 2. The 
want of the necessary corporators who are 
required to unite in the appointment; 3. The 
want of the proper persous from whom the 
appointment is to be made.” 5 Thomp. Corp. 

§ 6658. 

Upon a dissolution, the assets of all kinds 
are a trust fund for the payment of debts, 
and afterwards for distribution among the 
stockholders ; Lathrop v. Stedman, 13 Blatch. 
134, Fed. Cas. No. 8,519; Blake v. R. Co., 39 
N. H. 435; Iluber v. Martin, 127 Wis. 412, 
105 N. W. 1031, 1135, 3 L. R. A. (N. S.) 653, 
115 Am. St. Rep. 1023, 7 Ann. Cas. 400; Late 
Corporation of Church of Jesus Christ of 
Latter-Day Saints v. U. S., 136 U. S. 1, 10 
Sup. Ct 792, 34 L. Ed. 47S; Temperance 
Mut. Ben. Ass’n v. Socbety, 1S7 Pa. 38, 40 
Atl. 1100; 15 Ilarv. L. Rev. 743; 15 L. Q. 
Rev. 115. 

The ancient rule of the common law was 
supposed to be that upon the termination of 
a corporation its real estate reverted to the 
grautor aud its personalty to the sovereign; 
Titcomb v. Ins. Co., 79 Me. 315, 9' Atl. 732; 
Keut (13th ed.) 307. See Huber v. Martin, 127 
Wis. 412, 105 N. W. 1031, 1135, 3 L. R. A. 
(N. S.) G53, 115 Am. St. Rep. 1023, 7 Ann. 
Cas. 400. This rule lias long been obsolete, 
if it ever was the law, except as regards pub- 
lic or religious corporations; Late Corpora- 
tion of the Church of Jesus Christ of Latter- 
Day Saints v. U. S., 136 U. S. 1, 10 Sup. Ct. 
792, 34 L. Ed. 47S. It has been repudiated 
in the United States as to business corpora- 
tions; Huber v. Martin, 127 Wis. 412, 105 
N. W. 1031, 3 L. R. A. (N. S.) 653, 115 Am. 
St. Rep. 1023, 7 Ann. Cas. 400; Baldwin v. 
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Johnson, 95 Tex. 85, C5 S. W. 171 ; Mora- 
wetz, Priv. Corp. § 1032; Late Corporation 
of the Church of Jesus Christ of Latter-Day 
Saints v. U. S., 13G U. S. 1, 10 Sup. Ct. 792, 
34 L. Ed. 478; Bacon v. Robertson, 1S How. 
(U. S.) 4S0, 15 L. Ed. 499. 

In Eugland it is said there is no instance 
on record that the doctrine was ever applied 
by any English court; [1899] 1 Q. B. 325. 
But it is said that the doctrine that at dis- 
solution the lands of a corporation revert to 
the donor was alniost universally accepted 
ln the English cases before 1800. Prof. Wil- 
liston, in Business Corp. before 1S00, 3 Sel. 
Essays, Anglo-Amer. Leg. Ilist 233. 

As to a public or charitable corporation the 
ancient rule still prevails that upon dissolu- 
tion its personal property, like tluit of a man 
dying without heirs, ceases to be the subject 
of private ownership and becomes subject to 
the disposal of the sovereign authority, while 
the real estate reverts to the grantor or donor 
uuless it is otherwise provided by statute; 
Late Corporation of the Church of Jesüs 
Christ of Latter-Day Saints v. U. S., 13G U. 
S. 1, 47, 10 Sup. Ct. 792, 34 L. Ed. 47S, where 
it was held that the property of the Moruion 
church becanie vested in the United States. 

On the dissolution of a Louisiana corpora- 
tion owning land in Texas, it was held that 
the stockholders became tenants in common 
of such land; Baldwin v. Johnson, 95 Tex. 
85, G5 S. W. 171. The title to the land of an 
eleemosynary corporation reverts on its dis- 
solution to the original owner without any 
act on his part; Mott v. Danville Seminary, 
129 III. 403, 21 N. E. 927. But it is held that, 
upon the dissolution of a charitable corpora- 
tion, the property must be appropriated by 
the court to the purposes most nearly akin 
to the intent of the donors; it doos not re- 
vert to the donors; Centennial & Memorial 
Ass'n of Valley Forge, 235 Ta. 20G, S3 Atl. 
6S3. 

Actions at law brought against a pri- 
vate corporation abate upon its dissolution ; 
Life Ass’n v. Goode, 71 Tex. 90, 8 S. W. G39 ; 
contra , Greonbrier Lumber Co. v. Ward, 30 
W. Va. 43, 3 S. E. 227 ; Breene v. Bank, 11 
Colo. 97. 17 Tac. 280. Dissolution puts an 
end to all existing contracts. It works a 
breach of the contract; Green’s Brice. UUra 
V-ires 803. See State Bank v. State, 1 Blackf. 
(Iiul.) 2G7, 12 Am. Dec. 239; Schleider v. 
Dielman, 44 La. Ann. 4G2, 10 South. 934. 

Since the dissolution of a corporatiou, ei- 
ther by its own limitation or bv the decree 
of a court of competent jurisdiction, puts an 
end to its legal existence, it cau thereafter 
neither prosecute nor defend an actlon. Ac- 
cordingly, in the absence of statutory reser- 
vations (which, howevor, geuerally existb up- 
on the dissolution of a corporation all actions 
pending against it abate; Mumma v. Toto- 
mac Co., S Bet (U. S.) 281. 8 L. Ed. 915; 
First Nat Bank v. Colby, 21 Wall. (U. S.) G09, 


22 L. Ed. GS7; City Ins. Co. v. Bank, GS III. 
34S; Merrill v. Bank, 31 Me. 57. 50 Ain. Dec. 
649; Thornton v. R. Co.. 125 Mass. 32; Mc- 
Culloch v. Norwood, 5S N. Y. 562; Life Ass’n 
v. Goode, 71 Tex. 90, 8 S. W. 639; and if the 
suit lias been cominenced by atta -hnient, the 
dissolutiou will destruy the atta< hment lien; 
Wileox v. Ins. Co., 5G Conn. 46S, 16 Atl. 2 41 ; 
Farmers’ & Mechanics* Bauk v. Little, S W. 

& S. (Pa.) 207, 42 Am. Dec. 293; unle. s ripen- 
ed into a judgment at the time of the dis- 
solution, and this, whether the attaclnneiit is 
original or is sued out in aid of a peinling 
action. 

Imder the statutes pro\i<ling for the keep- 
ing alive of actions which would otherwise 
abate on the dissolution of a corporation, it 
is not quite settled whether the saine priu- 
ciples apply as those which apply to thc sur- 
vival of actions on the death of a natural per- 
son ; but the weight of authority ls iu favor 
of the adirmative; Ilepworth v. Ferry Co., 
G2 llun 257, 1G N. Y. Supp. C92; Milwaukee 
Mut. Fire Ins. Co. v. Sentinel Co., 81 Wis. 
207, 51 N. W. 440, 15 L. II. A. 027. 

See Foufeituke of Ciiaiiter; Franciii.se. 

In Practice. The aet of rendoring a legal 
proceeding null, or changing its eharacter; 
as where an attaclimont is dissolved so far as 
it is a lien on property by entering bail or 
seeurity to the action; or as injuuctions are 
dissolved by the court 

DISSUADE. To dissuade a witness from 
giving evidenee agaiust a person iudicted is 
an indictable olTonce at conimon law; llawk. 
Pl. Cr. b. 1, c. 21, s. 15. The inere attempt 
to stifle evidence is also criminal althougli 
the persuasiou should not succeed, oii the 
general principle that an incitement to cotn- 
mit a crime is in itself criminal; 2 Fast 5, 
21; 6 id. 454; 2 Stra. 904; 2 Leach 925. 

DISTANCE. The rule is that the distauce 
bc*tween given points should l e measured in 
a straight line; 5 E. & B. 92 ; G id. 350; 8 
L. R. Exch. 52. But in a rule of court as to 
servir-e the distance has been takeu by the 
usual road; Smith v. Ingraliam, 7 Cow. (N. 
Y.) 419. 

DISTILLERY. A place or Imilding where 
alcoholic li<iuors are distilled or mauufac- 
tured. See U. S. v. Tenbroek, Pet. C. C. 180, 
Fed. Cns. No. 16,440.; Act July 13, 1866, li 
Stat. L. 117; AtlanÜe Docli Co. v. Ubby, 45 
N. Y. 499: Atlantic Dock Co. v. Leavitt, 54 
N. Y. 35, 13 Am. Uep. 550. 

DISTRACTED PERS0N. A term usod in 
tbe stntutes of Illinois, Uev. Laws ls35, p. 
332, ainl New Ilampshirc, Dig. Laws 1SB0, 
p. 559, to express a st.itc of insanity. 

DISTRACT10. In Civil Law. Tbe sale of 
a pledgc by a debtor. The approprintion of 
tlu* pruporty of a ward by a guardiau. Cal- 
viiius, LeX. 
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DISTRAHERE. To withdraw; to sell. 
Distralicre controversias , to diminish and 
settle quarrels; distrahere matrimoniam , to 
dissolve marriage; to divorce. Calvinus, Lex. 

DISTRAIN. To take as a pledge property 
of another, and keep the same until he per- 
forms his obligation or until the property is 
replevied by the sheriff. It was used to se- 
cure an appearance in court, payment of 
rent, performance of services, etc. 3 Bla. 
Com. 231; Fitzh. N. B. 32 (B) (C), 223; 
Boyd v. Howden, 3 Daly (N. Y.) 455. See 
Distress. 

DISTRESS (Fr. distrainâre , to draw away 
from; Lat. districtio ). The taking of a per- 
sonal chattel out of the possession of a 
wrong-doer into the custody of the paity in- 
jured, to procure satisfaction for the wrong 
done. 3 Bla. Com. 6; Hard v. Nearing, 44 
Barb. (N. Y.) 488. It is generally resorted 
to for the purpose of enforcing the payment 
of rent, taxes, or other duties, as well as 
to exact compensation for such damages as 
result from the trespasses of cattle. Correct- 
ly speaking, one distrains a man by (per) a 
thing. 2 Poll. & Maitl. 5TC. 

This remedy is o£ great antiquity, and Is said by 
Spelman to have prevailed among the Gothic na- 
tions of Europe from the breaking up of the Roman 
Empire. But in a recent work the opinion is ex- 
pressed that distress before judicial proceedings 
had been taken is not very old. 1 Poll. & Maitl. 
Hist. Engl. Law 334. Distress was not a means 
whereby the distrainor could satisfy the debt due 
him; ibid. After distress the lord might not sell 
the goods; they were not in his possession, but 
were in custodia legis, and he must be ready to give 
them up if the tenant tendered arrears or offered 
gage and pledge that he would contest the claim in 
a court of law. The lord could not take what he 
liked best among the chattels that he found ; 2 id. 
574. The English statutes since the days of Magna 
Charta have, from time to time, extended and mod- 
ified its features to meet the exigencies of the 
times. Our state legislatures have generally, and 
with some alterations, adopted the English provi- 
sions. reeognizing the old remedy as a salutary and 
necessary one, equally conducive to the security of 
the landlord and to the welfare of society. As a 
means of collecting rent, however, it has become un- 
popular in some states as giving an undue advan- 
tage to landlords over other creditors in the col- 
lection of debts. See Woglam v. Cowperthwaite, 2 
Dall. (U. S.) 68, 1 L. Ed. 292; Hartshorne v. Kier- 
man, 7 N. J. L. 29 ; Garrett v. Hughlett, 1 Harr. & 
J. (Md.) 3; Charleston v. Price, 1 McCord (S. C.) 
299 ; Owens v. Conner, 1 Bibb (ICy.) 607; Mayo v. 
Winfree, 2 Leigh (Va.) 370; Burket v. Boude, 3 
Dana (Ky.) 209. . 

In the New England states the law of attachment 
on mesne process has superseded the law of dis- 
tress; Potter v. Hall, 3 Pick. (Mass.) 368, 15 Am. 
Dec. 226; 4 Dane, Abr. 126. New York has ex- 

pressly abolished it by statute. Acts of 1846, ch. 
274. This statute was held constitutional and valid 
as against a lease of prior date which provided for 
the remedy; Van Rensselaer v. Snyder, 13 N. Y. 
299 ; Conkey v. Hart, 14 N. Y. 22, it being held a 
mere change of remedy ; but such a statute would 
not apply when the goods had been seized ; Dutch- 
er v. Culver, 24 Minn. 584. Tbe courts of North 
Carolina hold it to be inconsistent with the spir- 
it of her laws and government, and declare that 
the common process of distress does not exist in that 
state; Youngblood v. Lowry, 2 McCord (S. C.) 39, 
13 Am. Dec. 698 ; Dalgleish v. Grandy, 1 N. C. 249 ; 
to the same effect are the laws of Missouri; Crock- 


er v. Mann, 3 Mo. 472, 26 Am. Dec. 684. In Ohio, 
Tennessee, and Alabama there are no statutory pro- 
visions on the subject, except In the former state to 
secure to the landlord a share o£ the crops in pref- 
erence to an execution creditor, and one in the lat- 
ter, confining the remedy to the city of Mobile; 
McLeod v. McDonnel, 6 Ala. 239. Mississippi has 
abolished it by statute; but property cannot be 
taken in execution on the premises unless a year’s 
rent, if it be due, is first tendered to the landlord, 
who has also a lien on the growing crop ; Arbuckle 
v. Nelms, 50 Miss. 556 ; to the same effect are the 
statutes of Wisconsin; WIs. Laws 1866, p. 77. In 
Colorado a landlord cannot distrain unless in pur- 
suance of an express agreement; Herr v. Johnson, 
11 Colo. 393, 18 Pac. 342. 

To authorize a distress there nrust be a 
fixed rent in money, produce or services; 
it may be by parol and, if not cei’tain, it 
must be capable of being reduced to a cer- 
tainty; Co. Litt. 96 a; Miles v. Stevens, 3 
Pa. 31, 45 Am. Dec. 621; Jacks v. Smitb, 1 
Bay (S. C.) 315; and hence it will not lie 
on an agreement to pay no rent, but make 
repairs of uncertain value; Grier v. Cowan, 
Add. (Pa.) 347; a distress for a rent of a 
certain quantity of grain, may name the 
value in case of tender of arrears or sale 
of the property; Warren v. Forney, 13 S. & 

R. (Pa.) 52. See Jones v. Gundrim, 3 W. & 

S. (Pa.) 531. 

A distress can only be taken for rent in 
arrear, and not until the day after it is 
due (which may be in advance); Russell 
v. Doty, 4 Cow. (N. Y.) 576; Williams v. 
IToward, 3 Munf. (Ya.) 277; First Nat 
Bank of Joliet v. Adam, 138 111. 483, 28 N* 
E. 955. But no previous demand is neces- 
sary, except where the lease requires it; 
Almand v. Scott, 83 Ga. 402, 11 S. E. 653. 
Nor will the right be extiuguished either by 
an unsatisfied judgment for the rent or by 
taking a promissory note therefor, unless 
such note has been accepted in absolute pay- 
ment of the rent; Bates v. Nellis, 5 Hill 
(N. Y.) 651. 

It may be taken for any kind of rent, the 
detention of which beyond tlie day of pay- 
ment is injurious to him who is entitled to 
receive it 

At common law, the dlstrainer must have pos- 
sessed a reversionary interest in tbe premises out of 
which the distress issued, unless he had expressly 
reserved a power to distrain when he parted with 
the reversion; Cornell v. Lamb, 2 Cow. (N. Y.) 
652 ; 1 Term 441; Co. Litt. 143 b. But the English 
statute of 4 Geo. II. c. 28, substantially abolished 
all distinctions between rents, and gave the remedy 
in all cases where rent is reserved upon a lease. 
The effect of the statiite was to separate the right 
of distress from the reversion to which it had r be- 
fore been Incident, and to place every species of 
rent upon the same footing as if the power of dis- 
tress had been expressly reserved In each case. 

A distress may be made by each one of 
several joint tenants for tbe whole rent or 
tbey may all join together; 4 Bingli. 562; 2 
Ball & B. 465; by tenants in cornmon, each 
for his separate sbare; 1 McCl. & Y. 107; 
Cro. Jac. 611; unless tbe rent be entire, as 
of a house, in whicb case they must all join; 
Co. Litt. 197 a; 5 Term 246; a husband as 
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tenant by the curtcsy for rent (lue to hls 
wife, although dne to lier as execntrix or 
administratrix ; 2 Saund. 195; a widow aft- 
er dower has been admeasured for her third 
of the rent; Co. Litt. 32 a; an heir at law, or 
devisee, for that wliich becomes due to them 
respectively, after tlie death of the ancestor, 
in rcspcct to thcir reversionary estate; 
Wright v. Williains, 5 Cosv. (N. Y.) 501; 1 
Sauud. 287; and guardians, trustees, or 
agents who inake leases in their own names, 
as well as tke assignee of the reversiou whieh 
is subject to a lease; Slocum v. Clark, 2 llill 
(N. Y.) 475; 5 C. & T. 379. Payment of rent 
is sulticient attornmeut to enable the party 
to whoin the payment is made to make a dis- 
tress ; Walker v. McDonald, 28 111. App. 043. 

Generally all goods found upon the prcm- 
ises, wkether of tenant, under-tenant, or 
strangcr, may be distrained for rent in ar- 
rear; Spencer v. McGowen, 13 Wend. (N. Y.) 
250; Ivessler v. McConachy, 1 Itawle (Pa.) 
435; lloward v. Ransay, 7 II. & J. (Md.) 
120; Davis v. Payne’s Adm’r, 4 Rand. (Ya.) 
334; Reeves v. McKenzie, 1 Bail. (S. C.) 
497; Com. Dig. Distress (B 1). Thus, a gen- 
tleman’s cliariot in a coacli-hoüse of a livery- 
stable keeper was distraiuable by the laud- 
lord of tlie livery-stable keepcr; 3 Burr. 
1498; cattle put on the tenant’s land by 
consent of the owners of the beasts, are 
distrainable by the landlord imraediately aft- 
er for rent in arrear; 3 Bla. Com. S; and 
furniture leased to a tenant, and used by 
him on the demised premises, Is subject to 
the landlord’s right of distress for rent; 
Myers v. Esery, 134 Pa. 177, 19 Atl. 488. 
The neeessity of this rule is justified by the 
consideration tliat the rights of the landlord 
would be liablc to be defeated by a great 
variety of frauds and collusions, if his reme- 
dy should'be restrieted to such goods ouly 
as he could prove to be the property of the 
tcnant. 

Goods of a person who has some interest, 
in the land jointly witli the distrainor, as 
those of a joint tenant, althongh found up- 
on the land, cannot be distrained; nor goods 
of executors and administrators, or of the 
assignee of an insolvent regularly diseharged 
according to law, in Pennsylvania, for more 
tlian one year’s rent. Nor ean the goods of 
a former tenant, rightfully on the land, be 
distrained for another’s rent, as emblements, 
or growing crops of a tenant at will quitting 
on notice, even after they are rcaped, if they 
rcmain on tlie land for the purpose of hus- 
bandry; Willes 131; or in the hands of a 
vendee they canuot be distraiued although 
the purchaser allow them to remaiu uncut 
after they liave come to maturity; 2 Ball & 
B. 3G2 ; 5 J. B. Moo. 97. If a tenant scek 
to remove from the premises any portion of 
the erops hefore the rent is due, he is sub- 
ject to distraint immediately; Daniel v. Har- 
ris, S4 Ga. 479, 10 S. E. 1U13. 


As a distress is only of the property of the 
tenant, things wherein he can have no ab- 
solute property, as cats, dogs, rabbits, and 
animals fera’ naturw , eanuot be di trained ; 
yet deer, whic-h are of a wild uature, Uept 
in a privatc enelosure for sale or prolit. inay 
be distrained for rent; 2, Rla. Com. 7. There 
can be no distress of su<Ti tliings as cannot 
be restored to the owner in tbe saine plight 
as when taken, as milk, fruit. and the like: 

3 Bla. Com. 9; or tliings aflixed or nnnexed 
to tlie freehold, as furnaces, windows. doors, 
and the like; Co. Lltt. 47 b; or essentially 
part of the frcehold although for a timc re- 
moved therefrom, as a miUstone removed t<> 
be picked; or an anvil iixf*d in a smith’s 
shop; G Priee 3; 1 Q. B. 895; 3 vl. 9G1. 

Goods are also privileged in c:isos wliere 
the proprietor is eithcr compelled from ne- 
ccssity to plaee his goods upoii tlie land, or 
where he does so for commcrcial purposes; 
Brown v. Sims, 17 S. & R. ('Pa.) 139; IIos- 
kins v. Paul, 9 N. J. L. 110, 17 Am. Dec. 455; 
Ilimely v. Wyatt, 1 Bay (S. C.) 102; Phaelon 
v. McBride, 1 Bav (S. C.) 170; Younghlood 
v. Lowry, 2 McCord (S. C.) 39, 13 Am. Dec. 
G9S; 3 P.all & B. 75; G J. B. Moo. 243; 2 C. & 
P. 353. In the first case, the goods are ex- 
empt beeausc the owner has no option: as 
goods of a traveller in an inn; 7 Men. VII. 
M. 1, p. 1; 1 W. Bla. 483; 3 Burr. 1408. In 
the other, the interests of the community 
rcqnire tliat commerce sliould be eneourag- 
ed; and adventurers will not engage in spec- 
ulations if the property embarked is to bo 
made liable for the payment of dehts tliey 
ncver contraeted. Ilence goods landed at a 
wkarf, or deposited in a warekouse on stor- 
age; Brown v. Sims, 17 S. & R. (Pa.) 138; 
Richardson v. Merrill, 21 Me. 47; Connah 
v. Hale, 23 Wend. (N. Y.) 4G2; goods of a 
third person cousigned to an agent to be sold 
on commission (aiul if thc landlord knows 
that the goods are so owned and has them 
sold nnder distress, he is liahle to the owner 
in trespass; Brown v. Stackkouse, 155 Pa. 
582, 2G Atl. GG9, 35 Am. St. Rep. 90S) ; a 
horse standing in a smith’s sliop to be shod. 
or in a couimon inn, or cloth at a tailor’s 
house to be made into a eoat, or corn sent to 
a mill to be ground; 3 Bla. Com. 8; cannot 
be distrained ; neither can goods of a board- 
cr, for rent due by tlie keepcr <»f a boardlng- 
liouse; Riddle v. Weldcn, 5 WharL (Pa.) 
9; unless used by the tenant with tlie board- 
er’s consont and wlthout that of the lan<l- 
lord; Mattliews v. Stone. 1 Ilill (N. Y.) 5<*>5. 

In this country wlietlier the temint con- 
ducts a regular trade or lmsiness seems to 
have been eonsidercd immaterial witli re- 
spect to exemption of things on the premises 
iu the wav of trade; Ilowe Sewing Mach. 
Co. v. Sloan. S7 Pa. 438, 30 Am. Rep. 370; 
McCrcery v. Clafllin, 37 Md. 435, 11 Am. Rep. 
542. See list of exemptions allowed under 
tliis rule; 2 Tiffauy, Landl. & Ten. 2007. 
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At common law, goods delivered to a com- 
mon carrier, or otber person, to be conveyed 
for hire, or goods ou tlie premises of an auc- 
t'ioneer, for the purpose of sale are privi- 
leged; 1 Cr. & M. 380. 

Goods taken in execution cannot be dis- 
trained. The law in some states gives the 
landlord the right to claim payment out of 
the proceeds of an execution for rent not 
exceeding one year, and he is entitled to pay- 
ment up to the day of seizure, thougli it be 
in the lriudle of a quarter; Binns v. Hudson, 
5 Binn. cBa.) 505; but he is not entitled to 
the day of sale. See Trappan v. Morie, 18 
Johns. (N. Y.) 1. The usual practice is to 
give notice to the sheriff tliat there is a cer- 
tain sum due to the laudlord as arrears of 
rent,—which notice ought to be given to the 
sheriff, or person who takes the goods in ex- 
ecution upon the premises: for the sheriff 
is not bound to find out whcther rent is due, 
nor is he liable to an action unless tliere has 
been a demand of rent before the removal; 
Com. Dig. Rent (D 8) ; Alexander v. Mahon, 
11 Johns. (N. Y.) 185. This notice can be 
given by the immediate laudlord only. A 
ground-landlord is not entitled to his rent 
out of the goods of the under-tenant taken 
in execution; 2 Stra. 7S7. And where there 
are two executions, the landlord is not en- 
titled to a year’s rent ou each. See 2 Stra. 
1024. Goods distrained and replevied mav 
be distrained by another landlord for subse- 
quent rent; Woglam v. Cowpcrthwaite, 2 
Dall. (U. S.) GS, 1 L. Ed. 292. Where a ten- 
ant makes an assignment in the usual form, 
for the benefit of creditors, the assigned 
property is no longer his in his own right, 
and it cannot be seized under a distress war- 
rant for rent; Ex parte Knobebloch, 26 S. 
C. 333, 2 S. E. 612; Bischoff v. Trenholm, 36 
S. C. 75, 15 S. E. 346. 

By statute in some states tools of a man’s 
trade, some designated household furniture, 
school-books, and the like, are exempted 
from distress, execution, or sale. In Penn- 
sylvania, property to the value of $300, ex- 
clusive of all wearing apparel of tlie defend- 
ant and his family, and all Bibles and school- 
books in use in the farnily, are exempted 
from distress for rent. Also sewing-ma- 
cbines in private families. 

There are also goods conditionally privi- 
leged, as beasts of the plough, which are ex- 
empt if there be a sufficieut distress besides 
on the land whence the rent issues ; Co. Litt. 
47 a ; implements of trade, as a loom in ac- 
tual use, where there is a sufficient distress 
besides; 4 Term 565; other things in actual 
use, as a horse whereon a person is riding, 
an axe in the liands of a person cutting 
wood, and the like; Co. Litt. 47 a. 

The leading case npon exemptions from 
distress, Simpson v. Hartopp, Willes 512, 1 
Sm. L. Cas. (9th Am. ed.) 721, has been the 
subject of critical review in England after 
the lapse of 150 years with respect to a 


curious application of one of its exceptions 
to the rule subjccting to distress all prop- 
erty on the premises, including that of third 
persons. The exception declared by Willes, 
J., of “things delivered to a person exercis- 
ing a public trade, to be carried, wrought, 
worked up, or managed in the way of his 
trade or ernploy,” was the subject of con- 
struction in [1908] 1 Ch. 49, where pictures 
sent to an art club for exhibition were held 
not to be within it, because the owner could 
not show that the pictures were delivered 
to the club “for the purposes of trade, his 
trade being a public trade.” In this judg- 
ment, Neville, J., says that it seerns extraor- 
dinary that in the year 1907 “it should be 
possible in a country which boasts of civili- 
zation, which purports to protect the proper- 
ty of the law-abiding citizen, to raise such 
question. But so it is. The rule that tlie 
landlord is entitled to distrain on the prop- 
erty of tliird persons upon the premises, sub- 
ject to certain exceptions, has up to the 
present day escaped the zeal of the legal re- 
former and tlierefore I have to deal with 
the law as I fiud it.” He then proeeeds 
to find “it impossible,” as is remarked by an 
annotator, “to extcnd an irrational excep- 
tion, formulated towards the middle of the 
eighteenth century, from a still less reason- 
able rule which has been a part of the law 
of landlord and tenant ever since leasehold 
interests have been known to the law;” 24 
L. Q. Ptev. 49. The Court of Appeal afiirmed 
the decision, but on the ground that the ex- 
ception was laid down by Willes, J., in 1744 
“with great accuracy” and nmst be adhered 
to as a definition, and the word “managed” 
used by him was equivalent to “disposed of,” 
which would not apply to the case. Thus, 
though reaching the same result, they differ- 
ed from Neville, J., who put the case on the 
ground that “public trade” meant that which 
was open to all buyers and nqt to those only 
of the club. 

* At common law a distress could not be 
made after the expiration of the lease. This 
evil was corrected by statute in Pennsyl- 
vania in 1772. Similar legislative enact- 
ments exist in most of the other states. In 
Philadelphia, the landlord may, under cer- 
tain circumstances, apportion his rent, and 
distrain before it becomes due. 

A distress may be made either upon or off 
the land. It generally follows the rent, and 
is, consequently, confined to the land out of 
which it issues; Woodf. Landl. & T. 456. 
If two pieces of land, therefore, are lct by 
two separate demises, althougli both be con- 
tained in one lease, a joint distress cannot 
be made for them; for this would be to make 
the rent of one issue out of the other; Rep. 
t. Hardw. 245; 2 Stra. 1040. But where 
lands lying in different counties are let to- 
gether by one demise at one entire rent, and 
it does not appear tliat the lands are sepji- 
rate from each other, one distress may be 
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made for the whole rent; 1 Ld. Raym. 55; 
12 Mod. TG. And where rent is charged ui> 
o h land whieh is afterwards held by several 
tenants, the grantce or lnndlord may dis- 
train for the wliole upon the land of any of 
them; becanse the wliolc rcnt is deeuicd to 
issue out of every part of the land ; Itolle, 
Abr. G71. If therc bc a house on the laud, 
the distress may bc made in the house. If 
the outer door or window be open, a distress 
inay bc takcn out of it; Uolle, Al*r. GTl. If 
an outer door bc open, au inner door may 
be brokcn for thc purpnse of taking a dis- 
tress, bnt not otherwise; Cas. t. Ilard. lGs. 
ln lcvyiug a distress for rent entrance was 
obtaiued into the courtyard throngh a gate, 
and being there, the bailifif hroke opcn tlie 
main door of the warehouse and distrained 
therein; the court held the distress illegal, 
for the renson that the door that was hroken 
was the outer door; GS Law T. T42. A dis- 
tress was held lawful wlicre a party clindied 
over tlie wall surrounding the yard of a 
honse and entered the house by an open 
window; [1804] 1 Q. B. 110. Barges on a 
river, attached to the lcased premises (a 
wharf) by ropes, cannot be distrained; G 
Bingli. 150. 

By an act of 1772 in Pennsylvania copicd 
from the act of 11 Geo. II. c. 10, where a 
tcnant fraudulentlv removes his goods froni 
the prcmises to prevent a dlstress, the land- 
lord may distrain on them witliin 00 days 
after removal, but not on goods prcvionsly 
sold bona fule aiul for a valuable considcra- 
tion to one not privy to the fraud. To bring 
a casc within the act, the rcmoval mnst 
take place after the rent becomes duc, and 
must be sccrct> not made in open day; for 
such removal cannot bo said to bc clandes- 
tine within the meaniiig of the act; Graee 
v. Shively, 12 S. k R. (Ta.) 217; 7 Bingli. 
423; 1 Mood. & M. 535. This English stat- 
ute has becn rc-enacted in many of the 
states, but the period during which the 
goods may be followed varies ln diffcrcnt 
states. In Louisiana the landlord may fol- 
low goods removed from his premiscs for 
fifteen days after removal, provided they 
eontinue to be the property of the tenant; 
La. Civ. Code 2G75; Tayl. Landl. & T. § 53S. 
It has bcen made a qucstion whether goods 
are protccted that were fraudulently rcmov- 
ed on the night heforc the rent had become 
due; 4 Campb. 135. The goods of a strangcr 
cannot bc pursucd; tliey can bc dlstrniucd 
only while they arc on the prc*miscs; Adams 
v. La Comb, 1 Dall. (U. 8.) 440, 1 L. Ed. ‘214. 

A distress for rent mny bc madc cither 
by the person to whom it is due, or, which 
is the preferablc modc, by a constaide or 
baillff, or other olllccr properly autliorized 
by him. If mnde by a constable or ballifif, 
he must be properly anthorized to make it; 
for which purposo the lamllord should give 
him a writtcn authorlty, usually callcd a 
warrant of distress; but a subsequent as- 


sent and rccognition glvon by the party for 
whosc use the distress has becn m: de is suf- 
ficient; Ilamm. X. P. 3^2. 

Being thus pruvided wlth the r»*quLsite 
authority to make a distross, hc m4z«*s the 
teuant’s goods, or some of tl»cin in the naine 
of the whnlc, and deehues tluit he Ukes 
thcm as a distress for the sum expr**r*-e«l in 
the warrant to l*e duc by the te*-nt to tl » 
landlord, and that he take< tln 1.1 l*v viitm 
<»f the said warrant; whi h w: rr it he 
oiiglit, if re<iuired, to slo»w; 1 L» n. 5o. 
When maklng the di-trt-s. it ought to l*e 
made f<»r the who!e rent ; I ut If g<*<- s < n 
not be funnd at th<* tiine su h< ient to *'iiUf. 
the wlmle, or the party mistake the \: lu» 
of the thing dLtr: incd, he may make a sec- 
oii<1 distress; Brad»>. Distr. 121), 130. It must 
be taken in the daytime aft<*r simrise nml 
hefore sunsct; exeept for damage feasant, 
whieh may bc in the night; Co. Eitt 142 a. 

As soon us n distress is lnado. an inven- 
tory of the goods should l»e uude, an l a 
ropy of it doliverid to the tenant. togetlicr 
with a notice of taking sucli distrcss, with 
thc causc of taking It. and an oj portunity 
thus afifordcd thc* owner to rej levy or re- 
dccm thc goods. Thls notieo of ta’ ing n 
distress is not rcquire<l hv the slatute to bc 
in writing; and. therebire, parol or verlnl 
notice may he giveii either to tht» tonant on 
the premises. or to the owncr of thc goods 
distraincd; 12 Mod. 7G. And altli'Ugh n<>- 
tice is dircctcd hy thc act to specify the 
cause of taking, It is not material whethcr 
it accuratdy statc tho poriod of the rent's 
becoming due ; Dougl. 270; or evon whethcr 
thc truc cause of taking tho goods bo ex- 
pressed thorcin; 7 Tcrm G54. If thc notiec 
be not pcrsonally given, it sbould be lcft in 
writing at thc tonant's housc, or, according 
to the di’rections of the act. at the mausiun- 
house, or other most liotorious plnce on thc 
premises chargcd with the rcnt dislralned 
for. 

The distrninor mny leave or impouml the 
distross on tlic premlses for thc tlve days 
mentioncd in the act, but hecomcs a tres- 
passer after that timo; Woghun v. Cowperth- 
waitc, 2 Dnll. (I T . S.) GO, 1 L. Ed. 202. As in 
many eascs it Is desirahlc. for thc sakc of 
the tcnaut, thnt thc goods should not he sold 
as soon as the law pormlts, it is nsunl for 
him to sign an ngrccmcnt or consent to their 
remaining on the premises for a longer time. 
in the custody of the di< r:ilin>r, or of a per- 
son by bim nppninted f<>r tbat purpose. 
While in hls posses*don, the distrninor t*an- 
not use or work eattle dlstraiui*d. unloss It 
L*c for the owner’s benefit, as to milk n oow, 
or the like; 5 Dane, Ahr. 34. Goods dis- 
trained for rent may he replevied by a 
claimant thcreof hefore salo; Lardner v. Ins. 
Co., 32 W. X. C. (Ba.) '*2. 

Bcfore the goods are sold. they nmst be 
ni>praised bv two reputable freeholders. who 
sliall tak’e an oath or atlirmation, to be ad- 





DISTKESS 


896 


DISTlilCT ATTORNEY 


ministered by the sheriff, under-sheriff, or 
coroner, iu the words meutioned in the act. 
The next requisite is to give public notice 
of the time and plaee of sale of tlie things 
distrained ; see Whitton v. MiÜigan, 153 Pa. 
37G, 2G Atl. 22; after which, if they have not 
been replevied, they may be sold by the prop- 
er officer, who may apply the proceeds to the 
paymeut and satisfaction of the rent, and 
the expenses of the distress, appraisement, 
and sale ; Woodf. Laudl. & T. 1322. The 
overplus, if auy, is to be paid to the tenant. 
A distrainor has always beeu held strictly 
accountable for any irregularity he might 
commit, although accidental, as well as for 
the taking of anything more than was rea- 
sonably required to satisfy the demand; 
Bradb. Dist.; Gilbert, Reut. 

At common law a landlord who had dis- 
trained could not sell the goods; Davis v. 
Davis, 128 Pa. 10S, 1S Atl. 514. 

DISTRESS INFINITE. In English Prac- 

tice. A process commanding the sheriff to 
distrain a person from time to time, and con- 
tinually afterwards, by takiug his goods by 
way of pledge to enforce the performauce of 
something due from the party distrained 
upon. In this case no distress can be im- 
moderate, because, whatever its value may 
be, it cannot be sold, but is to be immediate- 
ly restored on satisfaction being made; 3 
Bla. Com. 231. It was the means anciently 
resorted to to cornpel an appearance. See 
Attachment; Arrest. 

DISTRIBUTEES. The persons who are 
entitled under the statute of distribution to 
the personal estate of one who has died in- 
testate. Henry v. Henry, 31 N. C. 279. 

D ISTRIBUTION. See Executors and Ad- 

MINISTRATORS. 

DISTRICT. A eertain portion of the 
country, separated from the rest for some 
special purpose. 

The United States is divided into judicial 
districts, in eac-h of wliich is established a 
district c-ourt; they are also divided into 
election districts, collection districts, etc. 

It may be coustrued to mean territory; 
Com. v. Dumbauld, 97 Pa. 305; and in tlie 
reveuue laws the words “district” and “port” 
are often used in the same sense; Ayer v. 
Thacher, 3 Mas. 155, Fed. Cas. No. G84. 

DISTRICT ATTORNEY. District attor- 
neys of the United States are appointed for 
a term of four years in each judicial dis- 
trict, wliose duty it is to prosecute, in such 
district, all deliuquents, for crirnes aud of- 
fences cognizable under the authority of the 
United States, and all civil actions in which 
the United States shall be coucerned, except 
in the supreme court, iu the district iu which 
the court shall be holden. R. S. § 7G7. He 
must appear upon the record for the United 
States as plaintiff, in order that the United 
States should be recoguized as such on the 


record; U. S. v. Doughty, 7 Blatch. 424, Fed. 
Cas. No. 14,9SG; U. S. v. Blaisdell, 3 Ben. 132, 
Fed. Cas. No. 14,G0S; U. S. v. McAvoy, 4 
Blatch. 418, Fed. Cas. No. 15,654. They are 
under the direction of the attorney-general 
aud must report to him. 

The officer who represents the state in 
criminal proceedings witliin a particular 
county is also, in some of the states, called 
district attorney. As a prosecuting attor- 
ney he is a quasi judicial officer and stands 
indifferent between the accused and any pri- 
vate interest; People v. Bemis, 51 Mich. 422, 
16 N. W. 794. 

See Prosecution ; Prosecutor. 

DISTRICT COURTS. See United States 
COÜRTS. 

DISTRICT MESSENGER SERVICE. The 

service is not that of a eommon carrier, but 
the furnishing of messeugers to be used by 
the employer in any way in which they could 
be properly employed, in the course of which 
the messenger becomes for the time the 
servant of the employer and the company is 
not liable for his dishouesty in the ordinary 
course of his employment unless there was 

failure to use proper care in his selection; 

Haskell v. Messenger Co., 190 ]Mass. 1S9, 76 

N. E. 215, 2 L. R. A. (N. S.) 1091, 112 Am. 

St. Rep. 324, 5 Ann. Cas. 79G. 

DISTRICT 0 F COLUMBIA. A portion of 
the country, originally ten miles square, 
which was eeded to the United States by the 
states of Virginia and Maryland, over which 
the national government has exclusive juris- 
diction. 

Under the constitution, congress is authorized to 
“exercise exclusive jurisdiction in all cases whatso- 
ever, over such district, not exceeding ten miles 
square, as may, by cession of particular states and 
the acceptance of congress, become the seat of gov- 
ernment of the United States.” In pursuance of this 
authority, the states of Maryland and Virginla 
ceded to the United States a small territoVy on the 
banks of the Potomac, and congress, by the act of 
July 16, 1790, accepted the same, for the permanent 
seat of the government of the United States. 

By the act of July 11, 1S46, congress ceded back 
the county of Alexandria, part of the District of Co- 
lumbia, to the state of Virginia. 

The seat of government was removed from Phila- 
delphia to the District in December, 1800. As it ex- 
ists at present, it constitutes but one county, called 
the county of Washington. 

By act of Congress of Feb. 21, 1871, a territorial 
government was created for the District; 16 Stat. 
L. 419 ; which was not a mere municipality in its 
restricted sense, but was held to be placed upon the 
same footiug with that of the states or territories 
within the limits of the act; Grant v. Cooke, 7 D. 
C. 165. This government was, however, abolished by 
act of June 20, 1S74, and a temporary government 
by commissioners was thereby created, which exist- 
ed until by act of June 11, 1878, provision was made 
for the continuance of the District “as a municipal 
corporation” and its control by the federal govern- 
mcnt through these commissioners, two of whom are 
appointed by the president and conürmed by the 
senate, and the other is an engineer officer of the 
army to be detailed for that service by the presi- 
dent. It is a municipal corporation having a right 
to sue and be sued, and is subject to the ordinary 
rules that govern the law of procedure between pri- 
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vate persons. The sovcrelgn power Is lodgcd ln the 
govcrnmcnt of the United States, and not in the 
corporation of the District; Metropolitan R. Co. v. 
District of Columbia, 132 U. S. 1, 10 Sup. Ct. 19, 
33 L. Ed. 231. Congress ls its local legislature ; Gib- 
bons v. District of Columbia, 116 U. S. 404, 6 Sup. 
Ct. 427, 29 L. Ed. G80 ; and exerclses over it full and 
entire jurisdiction both of a polltical and municipal 
nature ; Shoemaker v. U. S., 147 U. S. 282, 300, 13 
Sup. Ct. 3G1, 27 L. Ed. 170; Parsons v. Dlstrict of 
Columbia, 170 U. S. 45, 18 Sup. Ct. 521, 42 L. Ed. 
943; and it may legislate with respect to people 
and propcrty therein as may the leglslature of a 
state over any of its municipalities ; Mattingly v. 
District of Columbia, 97 U. S. C87, G90, 24 L. Ed. 1098. 

The District differs froin a territory in 
that the latter is the fountain from which 
riglits ordinarily flow, though congress may 
intervene, while in the former the body of 
private rights is created and controlled by 
congress and not by a legislature of the 
District; Kawammalcoa v. I'olyblank, 205 U. 
S. 349, 354, 27 Sup. Ct. 52G, 51 L. Ed. S34. 

The District of Columbia and the tcrrltorial dis- 
tricts of the United States are not states wlthin the 
meaning of the constitution and of the Judiciary 
Act, so as to enable a citizen thercof to sue a citi- 
zen of one of the states in the federal courts; Hep- 
burn v. Ellzey, 2 Cra. (U. S.) 445, 2 L. Ed. 332; 
New Orleans v. Winter, 1 Wheat. (U. S.) 91, 4 L. Ed. 
44 ; Seton v. Hanham, R. M. T. Charlt. (Ga.) 374. 
Kent says: “Howcver extraordinary it might scem 
to be, that the courts of the United States, which 
w r ere opcn to aliens, and to the citizcns of every 
state, should be closed upon the lnhabitants of those 
districts (territories and the District of Columbia), 
on the construction that they w r ere not citizens of a 
state, yet as the court observed, thls was a subject 
for legislative, and not for judiclal considcration.” 

1 Com. 349. It might be suggested as a considcra- 
tion not here adverted to, that the theory on w r hlch 
this right o£ suing in federal courts is based is 
possible prejudice to the rights of a citizen of an- 
other state or an alien in the state court. In ihe 
District of Columbia and territories this would not 
apply, as their courts are crcated by the federal 
government. 

For the judiciary, see Uxited States Courts. 

DiSTRlCTIO. A distraint, or distress. 
Cowell. 

DISTRINGAS. A writ direeted to the 
sheriff, commanding him to distrain a per- 
son of liis goods and chattels to enforce a 
compliance with what is required of him. 

It is uscd to compel an appearance where the 
party cannot be found, and In cquity may be avall- 
ed of to compel the appearance of a corporation 
aggrcgate. 4 Bouvier, Inst. n. 4191; Comyns, Dig. 
Process (D 7) ; Chitty, Pr.; Sellon, Pr. 

A form of execution in the actions of det- 
inue and assize of nuisance. Brooke, Abr. 
pl. 2G; Barnet v. Thrie, 1 ltawle (Pa.) 44. 

DISTRINGAS JURATORES (Lat thatyou 
distrain jurors). A writ commanding the 
sheriff to have the bodies of the jurors, or 
to distrain them by their lands aml goods, 
that they may appear upon the day appoint- 
ed. 3 Bla. Com. 354. lt issues at the same 
time with the vcnirc , though iu tlicory after- 
wards, foundcd on the supposed ncgleot of 
the juror to attend. 3 Steph. Com. 590. 

DISTRINGAS NUPER VICE COIVUTEM 

(Lat. that you distrain the late sheriff). 
A writ to distrain the goods of a sheriff who 
Bouv.—57 


is out of office, to compel him to bring in the 
body of a defendant, or to sell goods attach- 
ed under a fl . /«., which he ought to have 
done while in oflice, but has failed to do. 

1 Tidd, Pr. 313. 

It ean only issue after a return of seizure 
of goods to the value, etc.; Kline v. Church, 
1G Pa. Dist. R. 559, where the practlce was 
considercd, although the writ has long fal- 
len into disuse, and cases in G Mod. 295, and 
Zane v. Cowperthwaite, 1 Dall. (U. S.) 312, 

1 L. Ed. 152, were cited. 

D ISTU RBANCE. A wrong done to an in- 
corporeal hereditament by himlerimr or dis- 
quieting the owner in the enjoymcut of it. 
3 Bla. Com. 235; Downing v. Baldwin, 1 S. 
& R. (Pa.) 29S; Files v. Magoon, 41 Me. 194. 
The remedy for a disturbance is an action 
on the case, or, in some instances in equity, 
by au injunction. 

DISTURBANCE OF COMMON. Any act 

done hy wliich the right of another to his 
cornmon is incommoded or hindcred. The 
remedy is hy distress (where bcasts are put 
on his common) or bv an action on thc case, 
provided the damages are largc enougli to 
admit of his laying an action with a pcr 
quod. Cro. Jae. 195; Co. Litt. 122; 3 Bla. 
Com. 237; 1 Saund. 51G; 4 Term 71. 

DISTURBANCE OF FRANCHISE. Any 

acts done whereby the owner of a franchisc 
has his property damnified or the profits 
arising thence diminishcd. The remedy for 
such disturbance is a special action on the 
case; Cro. Eliz. 55S; 2 Saund. 113 b: 3 
Sharsw. Bla. Com. 23G; Bassett v. Mfg. Co., 
2S N. H. 43S. 

Equity will grant an injunction against 
disturbance of a franchise in certain cases; 
Mohawk Bridge Co. v. It. Co.. G Paigc Ch. 
(N. Y.) 554; Georgetown v. Canal Co., 12 
Pet. (U. S.) 91. 9 L. Ed. 1012; President, ctc.. 
of Delaware & M. B. Co. v. Stump, S G. & 
J. (Md.) 479, 29 Aiu. Pee. 5G1. 

DISTURBANCE 0F PATR0NAGE. Thc 

hindrance or ohstruction of the patron to 
present his clerk to a henefice. 3 Bla. Com. 
212. r The principal reniedy was a writ of 
right of advowson; and thore were also 
writs of darrcin prcscntment and of qunrr 
impcdit. Co. 2d Inst. 355; Fitzh. N. B. 31. 

DISTURBANCE OF PUBLiC W0RSHIP. 

The interforonce with the good order of re- 
liginus assemblies has heen deseribed as dls- 
turbance, and in soine of the states statutes 
have boen passed to ineet the offonco; Stato 
v. Oskins, 2S Ind. 3G4; Wall v. Lco. 34 N. Y. 
141; Cnckreham v. State, 7 Ilmnph. (Tenn.) 
11; Owcii v. Ilenman, 1 W. & S. (Pa.) 54S, 
37 Am. Dec. 4S1; Taffe v. State, 90 Ga. 459, 
1G S. E. 204; State v. Karnes, 51 Mo. App. 
293; Williams v. Statc, S3 Ala. GS, 3 South. 
743; Ball v. Statc, G7 Miss. 35S, 7 South. 353. 

It is not ncccssary to constitute the of- 
fence that the congregation shall be actually 
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engaged in acts of religious \vorsliip at tlie 
time of the disturbance, but it is sufficicut 
if they are assembled for the purpose of 
worship; State v. Karnsay, 78 N. C. 448; 
State v. Lusk, GS Ind. 264. 

To support a conviction for distnrbing pub- 
lic worsliip, the evidence must show a wil- 
ful disturbance; Prncell v. State, (Tex.) 19 
S. W. G05; Richardson v. State, 5 Tex. App. 
470; Lancaster v. State, 53 Ala. 39S, 25 Am. 
Rep. G25; State v. Lusk, 68 Ind. 264; State 
v. Bryson, S2 N. C. 576. 

A Christmas festival is not a religious as- 
sembly; Layne v. State, 4 Lea (Tenn.) 199; 
nor is a church bnsiness meeting; Wood v. 
State, 11 Tex. App. 31S. A Sunday school 
is not divine service; Appeal of Gass, 73 Pa. 
39, 13 Am. Rep. 726. 

DISTURBANCE OF TENURE. Brealcing 
the conuection which subsists between lord 
and tenant. 3 Bla. Com. 242; 2 Steph. Com. 
513. 

DISTURBAMCE OF WAYS. This hap- 
pens wliere a person who hath a right of 
way over anothers ground by grant or pre- 
scription is obstructed by enclosures or oth- 
er obstacles, or by ploughing across it, by 
whic-h means he cannot enjoy his right of 
way, or at least in so commodious a manner 
as he might have done; 3 Bla. Com. 242; 
Pope v. Devereaux, 5 Gray (Mass.) 409; 
McTavish v. Carroll, 7 Md. 352, 01 Am. Dec. 
353; Skroder v. Brenneman, 23 Pa. 34S; 
Okeson v. Patterson, 29 Pa. 22. 

DITCH. The words “ditch” and “drain” 
have no technical or exact meaning. They 
both may rnean a kollow place in the ground, 
natural or artificial, wliere water is collected 
or passes off. Goldtkwait v. Inhabitants of 
East Bridgewater, 5 Gray (Mass.) 64. See 
Easement ; Drain. 

DIVERSION. A turning aside or altering 
the natural course of a tliing. The term is 
chiefly applied to the unauthorized changing 
the eourse of a water-course to the prejudice 
of a lower proprietor. Rap. & Lawr. L. Dict. 
See Parker v. Griswold, 17 Conn. 299, 42 Am. 
Dec. 739; 6 Price 1. 

One who has a natural gas well on his 
place may explode nitroglycerine therein for 
the purpose of increasing the fiow, thougli 
it has the effect of drawing the gas from the 
land of anotker; Greenfield Gas. Co. v. Gas 
Co., 131 Ind. 599, 31 N. E. 61. 

The owner of land through which fiows a 
stream of water, may recover damages from 
one who diverts the water, for any actual 
injury suffered therefrom in the enjoyment 
of his land; Clark v. R. Co., 145 Pa. 43S, 
22 Atl. 9S9, 27 Am. St. Rep. 710; Case v. 
Hoffman, 84 Wis. 43S, 54 N. W. 793, 20 L. 
R. A. 40, 36 Am. St. Rep. 937. The fact 
that one diverts water maliciously is of no 
importance in determining whetker a legal 
right of plaintiff has been violated; Paine v. 


Ckandler, 134 N. Y. 3S5, 32 N. E. 18, 19 L. 
R. A. 99. Sce Riparian Proprietors ; Water- 
Course ; Gas ; Oil. 

DIVERSITY 0 F PERS0N. The plea of a 
prisoner in bar of execution that he is not 
the person convicted. 4 Stepk. Com. 36S; 
Moz. & W. Law Dict. 

DIVERS0 INTUITU. From a different 
view or point of view; with a different view, 
design, or purpose; by a different course or 
process. 1 W. Bla. S9; 9 East 311; D’Wolf 
v. Rabaud, 1 Pet. (U. S.) 500, 7 L. Ed. 227; 
4 Kent, Corn. 211 (b). 

D IV EST. See Devest. 

DIVIDED C0URT. See Precedent. 

D IVI D EN D. A portion of tke principal 
or profits divided alnong several owners of a 
thing. Williston v. R. Co., 13 Allen (JNlass.) 
400; Taft v. R. Co., 8 R. I. 310, 5 Am. Rep. 
575; Attorney General v. Bank, 21 N. C. 545; 
Cary v. Sav. Union, 22 Wall. (U. S.) 3S, 22 
L. Ed. 779. See Rose v. Barclay, 191 Pa. 
594, 43 Atl. 3S5, 45 L. R. A. 392. 

As confined to corporations it is “tkat por- 
tion of the profits and surplus funds of the 
corporation which has been actually set 
apart by a valid resolution of the board of 
directbrs, or by the sliareholders at a corpo- 
rate meeting, for distribution among the 
skarekolders according to tlieir respective in- 
terests, in such a sense as to become segre- 
gated from the property of the corporation, 
and to become the property of the share- 
liolders distributively.” 2 Thomp. Corp. § 
2126; Mobile & O. R. Co. v. Tennessee, 153 
U. S. 4S6, 14 Sup. Ct. 96S, 38 L. Ed. 793. 

In the commonest use of the term divi- 
dends are a sum which a corporation sets 
apart from its profits to be divided among 
its members. Lockhart v. Van Alstyne, 31 
Mich. 76, 18 Am. Rep. 156; which, for the 
purpose of declaring a dividend, consist of 
the excess of its cash and other property on 
hand over its liabilities; Hubbard v. Weare, 
79 Ia. G7S, 44 N. W. 915. 

Dividends cannot usually be paid out of 
the capital but only from the profits. The 
forrner is a trust fund for the stockkolders; 
2 Thomp. Corp. § 2152; which eack of them 
is entitled to have preserved intact; Slay- 
den v. Coal Co., 25 Mo. App. 439; but this 
principle does not apply when the capital 
from its nature is liable to waste and de- 
preciation, as in case of eompanies to work 
a mine or a patent; 41 Ch. Div. 1. 

Where dividends are required to be de- 
clared out of profits merely of a railroad 
company, the rule for ascertaining the prof- 
its is to exclude from consideration all debts 
other than what are commonly understood 
by the term funded debts, but to treat as 
deductions debts incurred and due for en- 
gines, rails, and the like, which should and 
would have been paid at the time if the 
funds had been in hand and are necessary 
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deductions from the property ; 29 Beav. 272; 
and as to what are net earnings in the sense 
of sunjlus profits and therefore suseeptihle 
of definition, see Union Pac. R. Co. v. U. S., 
99 U. S. 420, 25 L. Ed. 274 ; 99 Am. Dec. 702, 
notc ; Exeelsior Water & Mining Co. v. 
Pierce, 90 Cal. 131, 27 Pac. 44. 

In Englaud it was held that dividends 
must be payable in money ; L. R. 14 Eq. 
517 ; and it lias heeu said there that the 
whole of the profits of a corporation inust 
be divided periodically; L. R. 4 Ch. 491; but 
this is perhaps too broadly stated; Green’s 
Brice, Ultra Vircs 201. Neither of the above 
rules obtains in America: here stoek and 
scrip dividends are very common; Leland v. 
Ilayden, 102 Mass. 542; Lord v. Brooks, 52 
N. II. 72; Howell v. Ry. Co., 51 Barb. (X. Y.) 
378; State v. K. Co., 6 Gill (Md.) 303; Mo- 
raw. Priv. Cofp- 44S; and in the abseuce of 
statutory restriction are lawful; Williams v. 
Telegraph Co., 93 X. Y. 1G2; Rand v. Ilub- 
bell, 115 Mass. 471, 15 Am. Uep. 121; Com. 
v. Ry. Co., 74 Ta. S3; aml bonds may be is- 
sued to tlie stockliolders of a railroad corpo- 
ration in j)lace of cash, as the dividends rep- 
l’esenting earnings appropriated to the con- 
struction account, and tliese dividends, hav- 
ing been duly earned, may be deelared for 
four years at once instead of each year; 
Wood v. Lary, 47 Ilun (X. Y.) 550. 

The declaration of dividends is within the 
implied scope of the authority of the di- 
rec-tors, and unless controlled by the action 
of the corporation itself they have authority. 
iu their sole discretion, to declare dividends 
and to fix the time and place of payment 
witliin the limits of reason aiul good faith 
with the stockholders; State v. Bank, G La. 
745; Uuion I’ac. Ry. Co. v. U. S., 99 U. S. 
420, 25 L. Ed. 274; Minot v. I’aine, 99 Mass. 
101, 9G Am. Dec. 705; I'ark v. Locomotive 
Works, 40 X. J. Eq. 114, 3 Atl. 7G2; Excel- 
sior Water & Mining Co. v. Pierce, 90 Cal. 
131, 27 Pac. 44; Williams v. Telegrapli Co., 
93 X. Y. 1G2; and as to time aml place: 
Iving v. R. Co., 29 X. J. L. 82. See Belfast 
& M. L. R. Co. v. Cit.v of Iielfast, 77 Me. 
445, 1 Atl. 3G2; Xew York, L. E. & W. R. 
Co. v. Nickals, 119 U. S. 290, 7 Sup. Ct. 209, 
30 L. Ed. 3G5. 

Where stockholders, including directors, 
met and agrced to a division of prolits, but 
witliout formally declaring a dividend. their 
action was equivalent to snch declaration; 
Spencer v. Lowe, 19S Fed. 9G1, 117 C. C. A. 
497. Generally courts will not interfere in 
behalf of a eommon stockholder to compcd 
the declaration of a divideiul except in case 
of fraud or abuse of discretion; ilowell v. 
R. Co., 51 Barb. (X. Y.) 37S; Pratt v. Pratt. 
Read & Co., 33 Conn. 44G; Smitli v. Mfg. 
Co., 29 Ala. 503; llunter v. Iioberts, Throp 
& Co., S3 Mich. G3, 47 X. W. 151; nor will 
equity restrain the declaration of a dividend 
where tlie proprietv of deelaring one is fair- 
ly withiu the discretion of the directors; 41 


Ch. Div. 1. Divid**mls may be applied l»v 
the corporation to <b*bts due oy the stock- 
holder where tbe right of set-off wouhl ex- 
ist witli respect to uther creditors; Ex parte 
Winsor, 3 Sto. 411, Fed. Cas. Xo. 17,sM; 
but thls riglit exists only wliere the dividend 
has been declared and therefore a stock- 
holder cannot refuse to pay Interest due to 
the corporation in anticipation that a div- 
ideud will be deelared; Ely v. Sprague, 1 
Clarke, Ch. (X. Y.) 351. lt has lu-n held 
tliat unpaid dividends are assots of the cor- 
poration available for creditors in ease of 
its insolveney; Curry v. Woodward. 41 Ala. 
305; but this view is disapproved and de- 
clared unsound; 2 Thoinp. Corp. § 2151. 
Dividends Improperly declared may be re- 
ealled; id. § 2135; and even lf paid. it has 
bccn licld that they may bc reclaimcd ; Ix*x- 
ington Eife, Fire & Marine Ins. Co. v. Page. 
17 B. Mon. (Ky.) 412, GG Am. Dec. 105; but 
this decisiou is doubtod; 2 Thomp. Corp. § 
2155; althoiigh approved in a case whicli did 
not require the court to go so far but only 
to hold that the dividend, not having been 
paid, was not collrctible; Slaydeu v. Coal 
Co., 25 Mo. App. 459. 

But wbere the directors, ln fraud of a 
stockholder, set aside ull the earnings for 
workiug capital, equity required tlie direc- 
tors to declare a divideml out of the net 
earnings not needed for the corporate bu>i- 
uess; Lawton v. Bedell (X. J.) 71 Atl. 49U. 
Equity will order a surj)lus of earnings of 
a life insurance company to be dNtributcd 
to stockholdcrs, if not necded for its busi- 
ncss and the directors liave arbitrarilv or 
mireasonably withlield tlicm; Blanchard v. 
lns. Co., 7S X T . J. Ep 471, 79 Atl. 555. 

Whon tlie fact that a divideml has been 
votcd by the directurs is not made publlc or 
connnuuicated to the stockholders, and no 
fund is set apart for jiayment, tlie vote may 
be rcscinded ; Ford v. Tliread Co.. 15S Mass. 
84, 52 X. E. 1050, 20 L. U. A. 05. 55 Am. 
St. Rcp. 4G2. There can be no discrimina- 
tion among stockholders of the sarne ela^s 
in respect to dividends, but if one stockliuld- 
er is discnmiiiiitcd against, lie eannot re- 
cover his share ratably frtun the otlicrs, 
nntil at least he has estahlished his riglit 
as a creditor of the company aml pnrsued 
liis remedy agalnst it; Peckham v. Yan 
Wagenen, 83 X. Y. 40, 3S Am. Rep. 392. 

A stoekholder cannot rccover the profits 
made by a corporation until a divideml has 
heen declared: Minot v. Paine, ‘,>9 Ma>s. 101, 
9G Am. Dec. 705; Lockhart v. Yan ANtync. 
31 Mieh. 78, 18 Am. Ucp. 150; Appcal of 
Moss, 83 Pa. 2G9, 24 Aiu. Kcp. lGi; Guodwin 
v. Ilardv, 57 Me. 143, 99 Am. Dee. ; Bev- 
eridge v. R. Co., 112 X. Y. 1, 19 X. E. 4s9. 
2 L. R. A. GI8; but after a dividend has heen 
declared. and a dcmand madc thcrcfor by a 
stockholder, he may sue in assumpsit for 
the amount due him; Jones v. IE Co.. 57 X. 
Y. 19G; Brown v. Xav. Co., 49 Pa. 270; and 
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â stockholder has beon allowed to follow the 
amount of his dividend into the hands of 
the receiver of the company; In re Le Blanc, 
14 Hun 8; Beers v. Spring Co., 42 Conn. 17; 
the declaration of the dividend is an admis- 
sion of indebtedness in money; Ehle v. Bank, 
24 N. Y. 548; and it is no defence to show 
that the earnings were received in other prop- 
erty; i(Z. The earnings of the corporation 
are part of the corporate property, and, until 
separated from the general mass, the inter- 
est of the stockholders therein passes with 
the transfer of the stock; and this is irre- 
spective of the time during which earnings 
have accrued. By the declaration of a divi- 
dend, kowever, the earnings, to the extent 
declared, are separated from the general 
mass and are appropriated to the then stock- 
holders, who become creditors of the corpo- 
ration for the arnount of the dividend. The 
earnings represented by the dividend, al- 
though the fruit of tke general property of 
the company, are no longer represented by 
the stock, but become a debt of the eom- 
pany to the individual who, at the time of 
the declaration of the dividend, was the 
owner of the stock. That the dividend is 
payable at a future date rnakes no distinc- 
tion in the right. The debt exists from the 
time of the declaration of the dividend, 
thougk payment be postponed. This right 
could of course be transferred, by special 
agreement, with the stock, but not other- 
wise. The dividend would not pass as an 
incident of the stock; Wheeler v. Sleigh Co., 
39 Fed. 347; Clark v. Campbell, 23 Utah 
569, 65 Pac. 496, 54 L. B. A. 508, 90 Am. 
St. Rep. 716. 

Mandamus will not lie to eornpel the pay- 
ment of dividends declared by a private cor- 
poration; Yan Norman v. Mfg. Co., 41 Mich. 
166, 49 N. W. 925. 

Dividends must be so declared as to give 
each stockliolder his proportional share of 
profits; Jones v. R. R. Co., 57 N. Y. 196; 
Ryder v. R. Co., 13 111. 516; L. R. 3 Ch. 262; 
Atlantic & O. Telegraph Co. v. Com., 3 
Brewst. (Pa.) 366; and if one person is ex- 
cepted, he may sue for his dividends, for 
the reason that such exception is void; Hill 
v. Coal & Min. Co. (Mo.) 21 S. W. 508. They 
can properly be declared only out of profits 
actually earned; and when improperly de- 
clared and paid, they may be recovered 
back; Comstock v. Drohan, 71 N. Y. 9. 

It is said that in Great Britain it is well 
settled that where a eorporation, whether 
authorized or unautkorized by law to in- 
crease its capital stock, accumulates and 
invests part of its earnings, and afterwards 
apportions them among its shareholders as 
capital, the amount so apportioned must be 
deemed an accretion to the capital of each 
share, the income of which only is payable 
to a tenant for life; Gibbons v. Mahon, 136 
U. S. 549, 10 Sup. Ct 1057, 34 L. Ed. 525. 


Where a company, by a majority of tn% 
votes, has decided not to divide the rnoney, 
but to turn it all into capital, it niust be 
held capital from that time; L. R. 29 Ch. 
Div. 635; L. R. 12 App. Cas. 385. The 
same principle was establislied in Massachu- 
setts before the last cited English case had 
come before tbe courts of England; Atkins 
v. Albree, 12 Allen (Mass.) 359; Minot v. 
Paine, 99 Mass. 101, 96 Am. Dec. 705; Da- 
land v. Williams, 101 Mass. 571; Leland v. 
Ilayden, 102 Mass. 542; Rand v. Hubbell, 
115 Mass. 461, 15 Am. Rep. 121. And in 
Connecticut, Rhode Island and Maine a divi- 
dend of new skares representing aceumulat- 
ed earnings is held to be capital and not in- 
come; Brinley v. Grou, 50 Conn. 66, 47 Am. 
Rep. 61S; Boardman v. Mansfield, 79 Conn. 
634, 66 Atl. 169, 12 L. R. A. (N. S.) 793, 118 
Am. St. Rep. 17S; In re Brown, 14 R. I. 
371, 51 Am. Rep. 397; Richardson v. Rickard- 
son, 75 Me. 570, 46 Am. Rep. 428. A stock 
dividend is keld not to distribute property; 
Kalbach v. Clark, 133 Ia. 215, 110 N. W. 
599, 12 L. R. A. (N. S.) 801, 12 Ann. Cas. 
647; but simply dilutes the shares as they 
existed before; Williams v. Telegraph Co., 
93 N. Y. 1S9. In In re Kernockan, 104 N. 
Y. 61S, 11 N. E. 149, the court applied the 
same rules as between the remainderman 
and the person entitled for life to the in- 
coine of skares bequeathed in trust, reject- 
ed the test of determining what part of^a 
cash dividend should be deemed princiijal 
and what part incorne, by ascertaining how 
much was earned before and how much aft- 
er the deatk of the testator, approved the 
English doctrine above cited, and said that 
from the skares in question no incorne could 
accrue, no profit arise to the holder until 
declared by the company, and that act should 
be deemed to have been in the mind of the 
testator, and not the earnings or profits as 
ascertained by a tbird person, or a court 
upon an investigation of the business of the 
company. 

Where the votes of the corporation left 
the stoekkolders at liberty to take the cash 
dividend or to take new stock and treat the 
dividend as payment for it, it cannot be 
said to be a stoek dividend; Davis v. Jack- 
son, 152 Mass. 58, 25 N. E. 21, 23 Am. St. 
Rep. 801. In Lord v. Brooks, 52 N. H. 72, 
it was heid that the surplus earnings of a 
corporation that were not divided at the 
date of a trust deed belonged to the corpus 
of the trust as a part of the capital of the 
trust fund, and that dividends declared out 
of surplus earnings accrued since the date 
of the trust deed were income for the life 
tenant. 

Stock which a corporation has acquired 
from its stockholder in payment of a debt, 
and which it distributes among its remain- 
ing stockholders as surplus earnings, goes 
to the life tenant, and not to the remainder- 
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man ; Green v. Bissell, 79 Conn. 547, 65 Atl. 
1056, S L. II. A. (N. S.) 1011, 118 Am. St. 
Kep. 156, 9 Ann. Cas. 2S7. 

In Ilolbrook v. Ilolbrook, 74 X. II. 201, 66 
Atl. 124, 12 L. K. A. (X. S.) 76S, it is said 
the method to be pursued is to inquire into 
the actuai nature and source of the dividend. 
If it is found to represent surplus earniugs 
accrued since the creation of the trust, it is 
income and goes to the life tenant. If it 
is found to represent earnings accrued prior 
to the creation of the trust, it is eapital and 
goes to tbe corpus of the trust And if it is 
found in wliole or in part to represent the 
increase in valne of the corporate plant and 
business, whether it took place before or 
after the trust was created, it is also to 
that extent capital, citing .Tones v. Kailroad, 
67 N. II. 234, 30 Atl. 614, GS Am. St. Kcp. 
650; Van Blarcora v. Dager, 31 X. J. E<i. 7S3; 
Hite’s Devisees v. Hite’s Ex’r. 93 Ky. 257, 

20 S. W. 77S, 19 L. R. A. 173, 40 Ara. St. 
Rep. 189. As the court in making the in- 
quiry concerns itself with the substance of 
the trausaction, and not the forra in which 
the corporation has seen fit to clothe it, the 
fact that a dividend is distributed in cash or 
stock is of iittle, if of any, importance in de- 
termining whether it is capital or incorae. 
Tlie inquiry is largely or.e of fact, and the 
dividend is capital or income as tlie fact 
discloses into which of the above enumerated 
classes it falls. That it is said is the logic 
of the deeision of the case in Lord v. Brooks. 
52 N. H. 72, supra , and to be snpported bv 
the gi’eat weight of autkority in this coun- 
try; McLouth v. Ilunt, 154 N. Y. 179, 4S 
N. E. 548, 39 L. K. A. 230; Ashhurst v. 
Field’s Adm’r, 2G N. J. Eq. 1; Appeal of 
Earp, 2S Ba. 36S; Smitb's Estate, 140 Pa. 
344, 21 Atl. 43S, 23 Ara. St. Kep. 237; Thom- 
as v. Gregg, 7S Md. 545, 2S Atl. 5Go, 44 xlm. 
St. Rep. 310; Ilite’s Devisees v. Hite’s Ex’r, 
93 Ky. 257, 20 S. W. 77S, 19 L. K. A. 173, 40 
Am. St. Rep. 1S9; Pritchitt v. Trust Co.. 9G 
Tenn. 472, 3G S. W. 10G4, 33 L. K. A. S56. 

In Pennsylvania it is keld tliat when 
stock is bequenthed in trust for tlie use of 
one for life with reraainder over, surplus 
profits accumulated during the testator’s 
life, but not divided until after his deatk, 
belong to the corpus of his estate; while 
dividends of earnings made after his deatk, 
whether in cash, stock, or scrip, go to the 
tenant for life; Smith’s Estate, 140 Pa. 344, 

21 Atl. 43S, 23 Am. St. Kep. 237. In Appeal 
of Earp, 2S Pa. 3GS, the eamings frora whicli 
a stock dividcnd was declared had accumu- 
lated partly before and partly after the 
death of the testator, and the conrt held 
that such dividend should be apportioned be- 
tween the corpus and incorae in the propor- 
tion that the value of tlie stock at tlie tes- 
tator’s death bore to the value of the stock, 
including the new shares, after the dividend. 
The principle of apportionment of extraor- 
dinary dividends, earned partly before and 


partly after the inception of the life estate, 
has also been recognized and applied; Thom- 
as v. Gregg, 78 Ind. 515, 2S Atl. 5G5, 44 Am. 
St. Itep. 310; Van Dorcn v. Olden, 19 N. J. 
Eq. 17G, 97 Ara. Dec. G50; Pratt v. Douglas, 
3S X r . J. Eq. 541. In Ilawail, the court, aft- 
er diseussing the various rules, adopt«*d tln* 
doctrine whieh treats stock and cash divi- 
dends alike, holding that only so much of 
the new stock allotted to tho tru^tee as wa< 
of the par value of the stock so allotte.I 
should be apportioned to the life tenant, aiul 
the rest should be beld as part of the cor- 
pus; 12 Haw. 309. 

The value of a right to subseribe to addi- 
tional stock. wbicb depends on tlie earnings 
of tbe corporation since tbe creation of a 
trust for the benefit of a life tenant aud re- 
mainderman, is income; Ilolbrook v. Hol- 
brook, 74 X. H. 201, GG Atl. 124, 12 L. K. A 
(X. S.) 7GS. 

In England it was at first beld that all 
extra dividends belonged to the remaiiuler- 
man; 10 Ves. 1S5; 4 Ves. S00; but the Ilouse 
of Lords finally determined that stock divi- 
dends should pass to the remainderman and 
cash dividends to the life tenant. except in 
the case of companies which could not legal- 
ly increase tlieir capital stock. and extra 
dividends should go to the remaiuderman; 
12 App. Cas. 3S5. 1 

When arising under a will, the testntor’s 
intention must be ascertained, and this is 
ordinarily that the life tenant shall have 
the income and bonuses declared hy tlie cora- 
pany; [1S93] 3 Ch. 337 (C. A.), fullowing 12 
App. Cas. 3N5, wliere, upon an exaraination 
of many authorities, it was held tliat a re- 
served fund set apart out of profits and aft- 
erwards distributed as a bonus dividend, to 
be applied by stockliolders in part payiuent 
of a new allotinent of shares partly paid up, 
was held eapital. Brainwell, L. .T.. said he 
could deduce no principle from the authori- 
ties. 

A note in 2G Harv. L. Rev. 77, classifies the 
cases as follows: In Massackusetts and a 
number of cascs following the rule of tliat 
state, it was held that stock divideiuls pass 
to the remaindormen and cash dividends 
from earnings to the lifo tenant; Lyman v. 
Bratt, 1S3 Mass. 5S, GG X. E. 423; Boardman 
v. Mansfield. 79 Conn. G3I, GG Ati. 1G9; De- 
Koven v. AIsop. 205 111. 309, GS X. E. 930. G3 
L. K. A. 5S7; Millen v. Gucrrard, G7 Ga. 2N4, 
44 Am. Kep. 720; Bryan v. Aikin (Del.) S2 
Atl. 817. In Feunsylvania nnd states fol- 
lowing the same rule, the eourts have dis- 
tinguished betwcen the lifo tenant and re- 
uiainderman with respect to dividends rep- 
resenting carnings before or since the crea- 
tiou of the trust fund ; Earp’s Appcal, 2S Pa. 
3GS; Van Dorcn v. Oldeu, 19 X. J. Eq. 17G, 
97 Am. Dcc. G50; Thomas v. Gregg, 7S Md. 
515, 2S Atl. 5G5, 4 4 Am. St. Rep. 310; Soehn- 
lein v. Soehnlein, 140 Wis. 330, 131 X. W. 
739; Miller v. Payne, 150 Wis. 354, 136 X. 



DIVIDEND 


902 


DIVISIBLE 


W. 811; Pritchitt v. Trust Co., 96 Tenn. 472, i 
36 S. W. 1064, 33 L. R. A. 856. 

Another rule adopted in New York and - 
Iventucky gives the dividends to the life ten- i 
ant, whether they be of stock or cash repre- 
senting accumulated earnings; iMcLouth v. 
Hunt, 154 N. Y. 179, 48 N. E. 54S, 39 L. R. 

A. 230; Ilite’s Devisees v. Ilite’s Ex’rs, 93 
Ky. 257, 20 S. W. 778, 19 L. R. A. 173, 40 
Am. St. Rep. 1S9. Other cases follow so 
much of the Massachusetts rule as treats 
stock dividends as part of the principal; 
Gibbons v. Mahon, 136 U. S. 549, 10 Sup. Ct. 
1057, 34 L. Ed. 525; In re Brown, 14 R. I. 
371, 51 Am. Rep. 397; Kaufman v. Woolen 
Mills Co., 93 Va. 673, 25 S. E. 1003. The con- 
clusion is reached by the writer (26 Ilarv. 
L. Rev. 77) that while all the rules stated 
are open to objections, that of the Massachu- 
setts courts is the most workable. 

See 42 Amer. L. Rev. 25, for a discussion 
of the subject. 

As used in the United States Corporation 
Tax Act (August 5, 1909), the so-called divi- 
dends of a mutual life insurance company 
doing business on the level premium plan, 
consisting merely of the portion of the load- 
ing of a premium charged in excess of the 
cost of insurance and returned annually aft- 
er the first year to the policy hold^rs to 
reduce their subsequent premiums, are not 
income and therefore not taxable under that 
act; Mutual Benefit Life Ins. Co. v. Herold, 
19S Fed. 199 (an instructive case on the prac- 
tice of life insurance companies in this re- 
spect); to the same effect, Mutual Benefit 
Life Ins. Co. v. Com., 128 Ky. 174, 107 S. W. 
802; Fuller v. Ins. Co., 70 Conn. 647, 41 Atl. 
4; L. R. 14 App. Cas. 381. 

In another sense, according to some old 
authorities, dividend signifies one part of 
an indenture. 

DIVINE RIGHT OF KINGS. This theory 
“was in its origin directed, not against popu- 
lar liberty, but against papal and ecclesias- 
tical claims to supremacy in temporal as 
well as spiritual aftairs.” Figgis, “The The- 
ory of the Divine Right of Kings.” 

DIVINE SERVICE. The name of a feudal 
tenure, by which the tenants were obliged 
to do some special divine services in cer- 
tain, as to sing so many masses, etc. 2 Bla. 
Com. 102; Mozl. & W. Dict. 

In its modern use the term does not in- 
clude Sunday schools; Appeal of Gass, 73 
Pa. 39, 13 Am. Rep. 726. 

DIVISA. In Old English. A device, award, 
or decree; also a devise; bounds or limits of 
division of a parish or farm. Also a court 
held on the boundary, in order to settle dis- 
putes of the tenants. Wharton. 

DIVISIBLE. That which is susceptible of 
being divided. 

A contract cannot, in general, be divided 
in such a manner that an action may be 


brouglit, or a right accrue, on a part of it; 
Sliaw v. Turnpike Co., 2 Pen. & W. (Pa.) 
454. But some contracts are susceptible of 
division : as, when a reversioner sells a part 
of the reversion to one man and a part to 
another, each shall have an action for his 
share of the rent which may accrue on a 
contract to pay a particular rent to the re- 
versioner; Thomas v. Smith, 3 Whart. (Pa.) 
404. See Apportionmeot. But when it is to 
do several things at several times, an action 
will lie upon every default; Badger v. Tit- 
comb, 15 Pick. (Mass.) 409, 26 Am. Dec. 611. 
See Aldrich v. Fox, 1 Greenl. (Me.) 316; 
Symmes v. Frazier, 6 Mass. 344, 4 Am. Dec. 
142; Pekeormance. 

DIVISI0N. In English Law. A particu- 
lar and ascertained part of a county. In 
Lincolnshire division means what riding does 
in Yorkshire. 

DIVIS10N 0 F 0PINI0N. Disagreement 
among tliose called upon to decide a matter. 

When, in a company or society, the par- 
ties having a right to vote are so divided 
that there is not a plurality of the whole in 
favor of any particular proposition, or when 
the voters are equally divided, it is said 
there is division of opinion. The term is 
especially applied to a disagreement among 
the judges of a court such that no decision 
can be rendered upon the matter referred to 
them. 

Wlien the judges of a court are divided in- 
to three classes, each holding a different 
opinion, that class which has the greatest 
number shall give the judgment: for exam- 
ple, on a habcas corpus, when a court is com- 
posed of four judges, and one is for remand- 
ing the prisoner, anotlier is for discharg- 
ing him on his own recognizance, and the 
two others are for discharging him absolute- 
ly, the judgment will be that he be dis- 
charged; Rudyard’s Case; Bacon, Abr. Hab- 
eas Corpus (B 10), Court , 5. 

A certificate under the act of 1S91 should 
contain a proper statement of the facts on 
which the question of law arises; the entire 
record should not be transmitted; Emsheim- 
er v. New Orleans, 186 U. S. 33, 22 Sup. Ct. 
770, 46 L. Ed. 1042. 

DIVISUM IMPERIUM. A divided juris- 
diction. Applied e. g . to the jurisdiction 
oT courts of common law and equity over the 
same subject. 1 Kent 366. 

D IV 0 RC E. The dissolution or partial sus- 
pension, by law, of the marriage relation. 

The dissolution Is termed divorce from the bond 
of matrimony, or, in the Latin form of the expres- 
sion, a vinculo matrimonii; the suspension, di- 
vorce from bed and board, a mensa et thoro. The 
former divorce puts an end to the marriage; the 
later leaves it in full force. The term divorce is 
sometimes also applied to a sentence of nullity, 
> which establishes that a supposed or pretended 
' marriage either never existed at all, or at least was 
voidable at the election of one or both of the parües. 

The more correct modern usage, however, con- 
, fmes the significatfon of divorce to the dissolution 
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of a valid marriage. What has been known as a 
divorce a mensa et thoro may more properiy be 
termed a legal separation. So aiso a sentence or 
decree which renders a marriage void ab initio, and 
bastardizes the issue, should be distinguished from 
one which is entireiy prospective in its operation ; 
and for that purpose the former may be termed a 
sentence of nuiiity. The present articie wiil ac- 
cordingiy be conftned to divorce in the strict ac- 
ceptation of the term. For the other branches of 
the subject, sce Sepahatiox a Mensa et Thoro ; 
Nullity of Marriage. 

Marringo, bcing a le<ral rclation, aml not 
(as somctimcs snpposctl) a mcre contract, 
can only bc dissolvcd by lcgal authority. 

Thc relation originatcs in tlic conscnt of 
tlie partics, but, oncc entered into, it lnust 
continue until thc dcath of cithcr husbantl 
or wife, uulcss sooner put an cnd to by thc 
sovercign power. In Maynard v. llill, 125 
U. S. 210, 8 Sup. Ct. 723, 31 L. Ed. 051, it 
is said that whilst inarringc is often termcd 
by text writcrs and in dccisions of courts 
a civil contract, it i.s something morc. When 
the contract to marry is cxccuted by the 
marriage, a relation hctwcen the partics is 
created which cannot change. Othcr con- 
tracts may ho modificd, restricted, or cn- 
larged, or cntirely released upon thc conscnt 
of the parties, but not so with marriage. 
The rclatiou ouce forrncd, the law steps in 
and hohls tlie partics to various ohligations 
and liahilitics. Thc suprcme court then ap- 
proves the vicws laid down in Adams v. 
Palmer, 51 Me. 4S3, wliere it is said tliat 
when the contracting partics have entcred 
into the marriage state, thcy have not so 
much entercd into a contract as into a ncw 
relation, the rights, duties, aud ohligations of 
which rcst not upon their agrccmcnt, hut up- 
ou the gcneral law of the statc, statutory or 
common ; thcy are of law, not of contract. 
It was of contract that tlie relation should 
be established, but bcing cstahlishcd the pow- 
er of the parties as to its extcut or dura- 
tion is at an cnd. Thcir rights undor it arc 
determined by the will of thc sovereign as 
evidenced by tbc law. Thcy can ncither be 
modificd nor changcd by any agrccmcnt of 
the parties. It is a rclation for life and 
the partics cannot tcrminate it at any short- 
er period by virtue of any contract tlicy may 
make. “Marriage lias bcen said to bc some- 
thing more than a mcrc contract, religious 
or civil ; to be au institution”; L. IL 1 P. & 
D. 130. ln Englaud, until thc middlc of the 
last ccntury no authority existcd in any 
of thc judieial courts to grant u divorce in 
the strict sonse of the tcrm. Thc subject ot 
marriage and divorcc gcncrally belongcd ex- 
clusively to thc various ccclesiastical courts; 
and thcy werc in thc constant habit of grant- 
ing what wcrc termed divorces a mcnsa ct 
tlioro , for various causes, aud of pronounc- 
ing scntcnccs of nullity; but thcy had no 
powcr to dissolve a marriago, valid and biud- 
ing in its origiu tor causcs arislng subse- 
queut to It» solemmzation. For that pur- 
pose recourse must be had to parliamont; 2 


P>urn, Eccl. Law 202; Macq. Parl. Pr. 470 
(aftcr having flrst obtaincd an ccclcsiastical 
dccrec a m<nt&a ct thoro aud recuvered dam- 
agcs agalnst tho adult rcr in an aetiuii of 
crim. cui i. This praetice bcgnn al out 1009). 
Lut in 1857 a cuurt was cr« «lted, -'J’hr 
Court for Divorce and Matrimuuial i'auses,” 
upou which was cnnferred cxclusively nll 
jurisdiction over matrimonial niatters tlnm 
vcsted in tlie various ecelesiastieal cuurts, 
and also thc jurisdiction then t«»f< re < xer- 
cised by pnrliament in granting divorccs. At 
prescnt divorcc* causcs are heard, In thc 
flrst instnnee, in the Prub:it<*. Iiivorco and 
Admiralty Divisiun of th<* Iligh C’ourt of 
Justicc, whenee an appcal Iics tu tiie Court 
of Ap]>eal. 

In Ireland there is no divorce a vmculo, 
cxccpt by act of parliamcut. 

In this country thc usage has Imen various. 
Fonncrly it was common for the various 
statc lcgislaturcs, likc thc English ])arlia- 
mcnt, to grant divorccs by special act. This 
practicc is now miich less common. In many 
statcs it has bcen cxprcsslv proliibitcd by 
statc constitutions; 1 P>ish. Mar. & I). § 1471. 
Such an act is constitntional; Wright v. 
Wright’s Lessi'C, 2 Md. 429, 5fi Am. Dec*. 723; 
liorthelcmy v. Johnson, 3 R. Monr. (Kv.) 90, 
38 Am. Dec. 179; and dues not ofTend ngainst 
the constitutioiml provision wliich forbids 
laws impairing ’tbe obligation of contracts, 
even though thcrc was no valid gnnind for 
divorce aiul tlic wifc was not imtilied; May- 
uard v. Ilill. 125 U. S. 190, S Sup. Ct. 723. 31 
L. E<1. G54, whcre tho husband was a rcsident 
of the tcrritory. Scc also State v. Duket, 
90 Wis. 272, G3 N. W. S3, 31 L. IL A. 515, 48 
Am. St. Ucp. 928. Gimorallv, at tbc present 
timc, the jurisdictiou to grant divorces is 
confevrcd by statute upon courts of e<piity, 
or courts posscssing t*quity puwers, to be cx- 
crcised in accordance with thc genoral priu- 
ciples of equity practicc, subjcct to such 
modifications as tho statute may direct. Thc 
actiou is statutury only; thcrc is no common- 
law jurisdiction ovcr the subjcct of divorce; 
Ackerman v. Ackeriuan, 290 X. V. 73, 93 X. 
E. 192. Tlic practiee of the Engüsh eeclo- 
siastical courts, which is also thc foundation 
of thc practicc of tlic now court for divorce 
and matrimonial causcs in England, has 
ncvcr bccn adoptcd to any consideraI)lc cx- 
tent In this country; but it is sahl that in 
soine jurisdictions thc principlcs and prac- 
ticc of tlic ccclcsiastical courts arc followcd 
so far as they arc applicablc to our altered 
conditions and in accord with the spirit of 
onr laws; 2 Pish, Mar. & Div. 499. Sec Le 
Barron v. I>o Barron, 35 ^ t. 395; J. G. v. 
II. G., 33 M<1. 401, 3 Am. Kcp. 18,3. 

Numerous and dillicult qucstions are con- 
stantly arising in rcgard to thc validity in 
one state of divorecs granted by the courts 
or lcgislature of anothcr statc. Thc subjcct 
is trcated in 2 Ilish. Mar. Div. aml Scp. § 
12S. The learned author there states thc 






DIVORCE 


904 


DIVORCE 


following propositions, which he elaborates 
with great care: First, the trihunals of a 
country have no jurisdiction over a cause of 
divorce, wherever the offence may have oc- 
curred, if neither of the parties has an actual 
bona fide domicil within its territory; sec - 
ondly, to entitle the court to take jurisdic- 
tion, it is sufficient for one of the parties to 
be domiciled in the country; both need not 
be, neither need the citation, when the dom- 
iciled party is plaintiff, be served personally 
on the defendant, if such personal service 
caunot be made, but there should be reason- 
able constructive notice, at least; thirdly, 
the place where the offence was committed, 
whether in the country in which the suit is 
brought or a foreign country, is immaterial; 
fourthly , the domicil of the parties at the 
time of the offence committed is of no conse- 
quence, the jurisdiction depending on their 
domicil when the proceeding is instituted and 
the judgment is rendered ; fifthly, it is imma- 
terial to this question of jurisdiction in what 
country or under what system of divorce 
laws the marriage was celebrated; sixthly, 
without a citation within the reach of pro- 
cess, or an appearance, the jurisdiction ex- 
tends only to the status and what depends 
directly thereon, and not to collateral rights. 

The doctrine of the first proposition is 
said not to have been thoroucffily established 
in England; 2 Bish. Mar. D. & Sep. § 43; 
but it is fully established in America; Davis 
v. Com., 13 Bush (Ky.) 318; Hood v. State, 
56 Ind. 263, 26 Am. Rep. 21; State v. Arming- 
ton, 25 Minn. 29; People v. Smith, 13 Hun 
(N. Y.) 414; Cast v. Cast, 1 Utah, 112; 
Smith v. Smith, 43 La. Ann. 1140, 10 South. 
24S ; Morgan v. Morgan, 1 Tex. Civ. App. 
315, 21 S. W. 154; De Meli v. De Meli, 120 
N. Y. 485, 24 N. E. 996, 17 Am. St. Rep. 652 ; 
Watkins v. Watkins, 135 Mass. 83; Arrington 
v. Arrington, 102 N. C. 491, .9 S. E. 200; Ap- 
peal of Platt, 80 Pa. 501;* Andrews v. An- 
drews, 1SS U. S. 14, 23 Sup. Ct. 237, 47 L. 
Ed. 366; Bell v. Bell, 181 U. S. 175, 21 Sup. 
Ct. 551, 45 L. Ed. S04; Streitwolf v. Streit- 
wolf, 181 U. S. 179, 21 Sup. Ct. 553, 45 L. Ed. 
S07. Mr. Bishop maintains the second prop- 
osition as fully supported on principle and 
authority ; see especially Ditson v. Ditson, 
4 R. I. 87; Thompson v. State, 2S Ala. 12 ; 
Wakefield v. Ives, 35 Ia. 238; Cheever v. 
Wilson, 9 Wall. (U. S.) 10S, 19 L. Ed. 604; 
Richards v. Richards, 19 D. C. 431; but see 
People v. Baker, 76 N. Y. 7S, 32 Am. Rep. 
274; Story, Confl. Laws, Redf. ed. As to 
the third proposition, which is said by the 
same autbor to be universal, see Hanberry 
v. Hanberry, 29 Ala. 719; Clark v. Clark, 8 
N. H. 21; Holmes v. Ilolmes, 57 Barb. (N. 
Y.) 305; Pawling v. Willson, 13 Johns. (N. 
Y.) 192. Tlie fifth proposition is universally 
recognized; see Dorsey v. Dorsey, 7 Watts 
(Pa.) 349, 32 Am. Dec. 767; Harteau v. 
Harteau, 14 Pick. (Mass.) 181, 25 Am. Dec. 
372; Thompson v. State, 28 Ala. 12; Stand- 


ridge v. Standridge, 31 Ga. 223. See, how- 
ever, 2 Cl. & F. 568. 

When both husband and wife are domi- 
ciled in the state where the divorce is grant- 
ed, the decree of divorce is without doubt 
valid everywhere; Leith v. Leith, 39 N. H. 
3S; Harding v. Alden, 9 Greenl. (Me.) 140, 
23 Am. Dec. 549; Hanover v. Turner, 14 
Mass. 227, 7 Am. Dec. 203; Garner v. Garner, 
56 Md. 128; Hunt v. Hunt, 72 N. Y. 237, 2S 
Am. Rep. 129; Jones v. Jones, 10S N. Y. 415, 
15 N. E. 707, 2 Am. St. Rep. 447; Arrington 
v. Arrington, 102 N. C. 491, 9 S. E. 200; Hub- 
bell v. Hubbell, 3 Wis. 664, 62 Am. Dec. 702; 
Cheely v. Clayton, 110 U. S. 701, 4 Sup. Ct. 
32S, 28 L. Ed. 298; Barrett v. Failing, 111 
U. S. 524, 4 Sup. Ct. 598, 28 L. Ed. 505; Roth 
v. Roth, 104 111. 35, 44 Am. Rep. 81. See L. 
R. 6 P. D. 35. 

If the court making the decree had juris- 
diction, it will be held conclusive in other 
states; In re James’ Estate, 99 Cal. 374, 33 
Pac. 1122, 37 Am, St. Rep. 60; People v. 
Allen, 40 Hun (N. Y.) 611; Hawkins v. 
Ragsdale, 80 Ky. 353, 44 Am. Rep. 4S3; Shaw 
v. Shaw. 9S Mass. 15S; and jurisdiction will 
be presumed; Knowlton v. Knowlton, 155 
111. 158, 39 N. E. 595 ; unless want of it ap- 
pears upon the record ; Werner v. Werner, 30 
111. App. 159: Collins v. Collins, 80 N. Y. 1; 
Morey v. Morey, 27 Minn. 265, 6 N. W. 783; 
or it may be shown as against tBe record; 
Reed v. Reed, 52 Mich. 117, 17 N. W. 720, 50 
Am. Rep. 247 ; Adams v. Adams, 154 Mass. 
290, 2S N. E. 260, 13 L. R. A. 275. 

As to the right of the wife to acquire a 
different domicil from that of the husband 
for the purpose of jurisdiction in a suit for 
divorce, see Domiciu. 

There has been much diffêrence of opinion 
as to the extra-territorial effect of coustruc- 
tive service by publication as between states. 
If both parties are domiciled within the state 
the decree is of force in other states; Hood 
v. Hood, 11 Allen (Mass.) 196, 87 Am. Dec. 
709; Burlen v. Shannon, 115 Mass. 438; Hunt 
v. Hunt, 72 N. Y. 217, 28 Am. Rep. 129; but 
if only one, the decree determines his or her 
status; Pennoyer v. Neff, 95 U. S. 714, 734, 
24 L. Ed. 565; Shafer v. Bushnell, 24 Wis. 
372; Adams v. Adams, 154 Mass. 290, 28 N. 
E. 260, 13 L. R. A. 275. Where the custody 
of children is involved it is held that con- 
structive service of summons cannot give 
jurisdietion where the defeudant and the 
children are out of the state and do not ap- 
pear, even if their domicil is vithin the 
state; De la Montanya v. De la Montanya, 
112 Cal. 101, 44 Pac. 345, 32 L. R. A. S2, 53 
Am. St. Rep. 165*. 

The view cited from Bishop concerning 
the extra-territorial operation of the decree 
under the constitution is held in Harding v. 
Alden, 9 Greenl. (Me.) 140, 23 Am. Dec. 549; 
Anthony v. Rice, 110 Mo. 233, 19 S. W. 423; 
Chapman v. Chapman. 48 Kan. 636, 29 Pac. 
1071; Thompson v. Thompson, 91 Ala. 591, 8 
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South. 419, 11 L. K. A. 443 ; the contrary 
view is taken in Van Inwagen v. Van In- 
wagen, 8G Mich. 333, 49 N. W. 154; Cook v. 
Cook, 5G Wis. 195, 14 N. W. 33, 413, 43 Am. 
Kep. 70G; Flower v. Flowcr, 42 N. J. Eq. 152, 
7 Atl. GG9; Doerr v. Forsythe, 50 Oliio St. 
72G, 35 N. E. 1055, 40 Am. St. Kep. 703; Com. 
v. Steiger, 12 Pa. Co. Ct. 334; [1S93J Prob. 
89. 

AVhere the husband removed to Minnesota 
and there seeured a divorce on constructive 
scrvice of notice on the wife, who did not 
appear, it was held in a subsequent suit for 
divorce hy the wife in New York that thc 
Minnesota decree was invalid; Williams v. 
Williams, 130 N. Y. 193, 29 N. E. 9S, 14 L. K. 
A. 220, 27 Am. St. Kep. 517; and to the same 
effect are O'Dea v. O’Dea, 101 N. Y. 23, 4 N. 
E. 110; People v. Baker, 7G N. Y. 7S, 32 Am. 
Rep. 274. The ground of these cases is that 
the court rendering the decree under such 
circumstances, though having jurisdiction to 
establish the status of the parties in the 
state where the divorce is grantcd, yet has 
no jurisdiction over their status in New 
York; People v. Baker, 7G N. Y. 7S, 32 Am. 
Kep. 274 ; Williams v. Williams, 130 N. Y. 
193, 29 N. E. 9S, 14 L. K. A. 220, 27 Am. St. 
Rep. 517; Lynde v. Lynde, 1G2 N. Y. 405, 5G 
N. E. 979, 4S L. R. A. G79, 7G Am. St. Kep. 
332; Atherton v. Athcrton, 155 N. Y. 129, 49 
N. E. 933, 40 L. K. A. 291, G3 Am. St. Rep. 
G50, which case was reversed in Atherton v. 
Atberton, 1S1 U. S. 155, 21 Sup. Ct. 544, 45 
L. Ed. 794, where it was held that actual no- 
tice need not be given to a non-resident de- 
fendant to bind her by a decree of divorce, if 
reasonable efforts to give her actual notice 
as required by the statutes of the state grant- 
ing the dec-ree arc made. The dccision in 
this case was expressly placed on the ground 
that the suit was brought in the state of the 
matrimonial domicil. A later case in the su- 
preme conrt held that the mere domicil with- 
in the state of one party to the marriage does 
not give the courts of that state jurisdiction 
to render a decree of divorcc enforceable in 
all the other states by virtue of the full faith 
and credit clause of thc fcderal constitution, 
against a non-resident who did not appear 
and was only constructively served with no- 
tice of the action ; Iladdock v. Haddock, 201 
U. S. 5G2, 2G Sup. Ct. 525, 50 L. Ed. SG7, 5 
Ann. Cas. 1. The court in this case made the 
following classification: (a) States where 

the power to decree a divorce is recognized, 
based upon the mere domicil of the plalntitf, 
although the decree when rendered will be 
but operative within the borders of the state, 
wholly irrespectivc of any forcc which may 
be given such decrec in other states. Under 
this heading all of the states are embraced 
with the possible exception of Rliode Island. 
(b) States which declinc, even upon prin- 
ciples of comity, to recognize and enforce as 
to their own citizens, within their own bor- 
ders, decrees of divorce rendered in other 


states, when the court rendering the same 
had jurisdiction over only one of tho parties. 
Under this heading is emhraced Massachu- 
setts, New Jersey (with the qualiiicatiun 
made by the decision in I'elt v. F< lt, 59 X. J. 
Eq. GOG, 45 Atl. 105, 49 Atl. 1071, 47 L. K. A. 
54G, 83 Am. St. Kep. G12), and Xow Ynrk. 
(c) States which, whilst giving some eiTect 
to decrees of divorce rendered again^t it.s 
citizcns, in otber states where the court had 
jurisdiction of the plaintiff alone, cithur 
place the effect given to such decrees upon 
the priuciplc of statc eomity alone, or make 
such limitatlons ui>on the effect given to sueh 
decree as induhitahly establishes tliat the 
recognition given is a result merely of state 
comity. As the greater includcs the less, 
this class of course embraces the cases under 
tlie previous heading. It also includes Ala- 
bama, Maine, Ohio, and Wisconsin. (d) 
Cases whieh, although not actually so decid- 
ing, yet lend thcmselvcs to the vicw that ex 
parte decrees of divorce rendered ln other 
states would receive recognition by virtue of 
the due faith and credit dause. And this 
class embraces Missouri and Khode Island. 

This anaiysis and classification, the court 
said, serves conclusively to demonstrate that 
the limited recognition which is given In 
most of the states to sueh ex parte decrees 
of divorce rcndered in other states is wholly 
inconsistcnt with thc theory that sucli limit- 
ed recognition is based upon thc operation of 
the full faith aiul credit clause of the consti- 
tution, and on tbc contrary is consistent only 
with the conception that sueh liniited recoc- 
uition as is given is based upon state eoiuity. 
In Haddock v. Haddock, 201 U. S. 502, 2G 
Sup. Ct. 525, 50 L. Ed. SG7, 5 Ann. Cas. 1, it 
was held that a decree of divorce rendcred 
in Connecticut, where the husband liad his 
domicil, against a non-resident defendant 
who had never bccn domiciled in tliat statc, 
was not, by virtuc of the full faltli and eredit 
clause, enforceable in all the other states. 

This decision was by a divided court. In 
19 Ilarv. L. Kev. 5SG, it is elaborately crit- 
icised, hut the supreme court of T’tah 
(infra), in deciding whether it was justitied 
in granting a divorce, or whether it had ju- 
risdiction, where the husband had al»andoncd 
his matrimonial domicil in that state. was 
constructively servetl with notice. aud failed 
to appear, followed the Iladdock Case and 
in a careful analysis of it. to dctermine if 
under its ruling the decision of tlie Utali 
court would be entitlod to full faith and 
credit, held that it would ; that a man can- 
not change the matrimonial douiicil by aban- 
doning his wifc and going into another state 
to reside, and laid down thc following prop- 
ositions deduced from it: 

Divorees may be granted by state courts, 
uiion constructive service, where statutorv 
cause and residence co-exist, which become 
binding upon the partics, the courts of all 
states, and upou all pcrsons: (1) In cases 
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wbere ttie parties are resideuts of the state 
at the tirne of the marriage aud thus estab- 
lished a domicil of matrimony in that state 
and the complaiuiug party continues this 
domicil up to the time of the aqtiou. (2). 
In all cases where the parties are married 
out of the state, but come to reside in the 
state afterwards aud recognize the marriage 
relatiou within the state aud thus establish 
a domicil of matrimony therein, and the par- 
ty bringiug the action coutinues this marital 
domicil up to the time of bringing the actiou. 
(3) In all cases where a statutory cause aud 
residence co-exist where persoual service is 
had; IState v. Morse. 31 Utah 213, 87 Pac. 
705, 7 L. R. A. (N. S.) 1127. 

Where the full faith and credit clause of 
the constitutiou is invoked to compel the eu- 
forcemeut in one state of a decree reudered 
in auother, the question of the jurisdiction 
of the court by which the decree was reuder- 
ed is open to iuquiry, and if there was no 
jurisdiction either of the subject-matter or 
of the person of the dcfendant, the courts of 
another state are. not required, by virtue of 
the full faith and credit clause, to enforce 
such decree; Haddock v. Haddock, 201 id. 
562, 26 Sup. Ct. 525, 50 L. Ed. 8G7, 5 Ann. 
Cas. 1. 

Where substituted service was made upon 
a non-resident defendant in accordance w T ith 
the laws of the state granting the divorce, it 
has been held in New York that the decree 
of divorce w r as entitled to full extra-terri- 
Jorial validity under the full faith and credit 
clause of the federal coustitution; North v. 
North, 47 Misc. 1SO, 93 N. Y. Supp. 512; but 
the deserted spouse had acquired a bona ftde 
domicil in the state granting the decree. It 
is said that this ease marks an important 
development in this branch of the New York 
law (19 Harv. L. Rev. 61), rendered neces- 
sary by the decision of the supreme court in 
the Athertou Case, 181 U. S. 155, 21 Sup. Ct'. 
544, 45 L. Ed. 794, reversing 155 N. Y. 129, 
49 N. E. 933, 40 L. R. A. 291, 63 Am. St. Rep. 
650, which, following the New York rule that 
divorce is a proceeding in personam, required 
that the defendant should be personally serv- 
ed with process within the jurisdiction of the 
divorce court. 

A provision in the Georgia Code of 1S95, 
§ 5237, that records and judicial proceedings, 
properly authenticated, shall have such faith 
and credit given them in every court within 
the United States as they have by law or 
usage in the court from which they were 
taken, was held not to apply to a decree of 
divorce granted iu Kansas based 6u construc- 
tive and not actual service >of process on a 
wife who remained in Georgia; but, it not 
appearing that any fraud or concealment was 
practiced by the husband, the Georgia courts, 
recognized the validity of the decree ou the 
ground of comity; Joyner v. Joyner, 131 Ga. 
217, 62 S. E. 1S2, 1S L. R. A. (N. S.) 647, 
127 Am. St. Rep. 220. 


A decree of a state court, having jurisdic- 
tion of the partics, that a divorce granted in 
auother state is valid, is held hiuding iu a 
third state in an attack there upon such de- 
cree; Bidwell v. Bidwell, 139 N. C. 402, 52 
S. E. 55, 2 L. R. A. (N. S.) 324, 111 Am. St. 
Rep. 797, where a North Dakota decree was 
assailed for lack of jurisdiction aud for 
duress and fraud by the husbaud in obtain- 
ing it. The Massachusetts court, in which 
the wife sued for divorce, held the Dakota 
decree valid, as did the court in North Car- 
olina, where after six years she again sued 
for divorce and it was held that the validity 
of the North Dakota divorce was established 
by the Massachusetts court and the plaintiff 
was estopped by the Massachusetts decree 
from further questions concerning the one in 
Dakota. 

In New Jersey it was held that a court of 
chancery, on a bill filed by a wife, had ju- 
risdiction to enjoin the husband from prose- 
cuting a suit for divorce in another state, the 
jurisdiction of which he had invoked on a 
false and fraudulent allegation of his resi- 
dence in that state; Kempson v. Kempson, 
58 N. J. Eq. 94, 43 Atl. 97; Kempson v. 
Kempson, 63 N. J. Eq. 783, 52 Atl. 360, 625, 
5S L. R. A. 484, 92 Am. St Rep. 682. The 
defendaut in this suit had disregarded the 
injunction and obtained a final decree of di- 
vorce. He returned to New Jersey with a 
uew wife, and was committed for contempt 
The Vice Chancellor reported a decree that 
the defendant should be fined and be im- 
prisoned uutil he should have the decree of 
the North Dakota court set aside. On ap- 
peal, the order of the Vice Chancellor was so 
far modified as to require the defendant to 
present the truth to the court in North 
Dakota and iu good faith to urge that its de- 
eree be set aside, as only that court could 
vacate its decree, and the defendant clearly 
had no power to insure the result. And see 
Kittle v. Kittle, S Daly (N. Y.) 72, where a 
defendant in a divorce suit was enjoiued 
from prosecuting a subsequent suit in an- 
other state for a divorce which he intended 
to press to judgment, before the former was 
terminated, where all the witnesses were in 
the former state, and the wife was pecun- 
iarily unable to defend a suit in the other 
state. 

In several states divorces are by statute 
inoperative when a person goes out of the 
state and obtains elsewhere a divorce for a 
cause not valid in the state from which he 
goes. And in Massachusetts the courts have 
held invalid decrees, for causes not cogniza- 
ble in that state, granted in another state, 
for a divorce when the party went there to 
procure it; Sewall v. Sewall, 122 Mass. 156, 
23 Am. Rep. 299; or to annul a marriage; 
Loker v. Gerald, 157 Mass. 42, 31 N. E. 709, 
16 L. R. A. 497, 34 Am. St. Rep. 252; and 
such a decree does not violate the full faith 
aud credit clause of the United States cou- 
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stitution; Andrews v. Andrews, 1S8 U. S. 14, 
23 Sup. Ct. 237, 47 L. Ed. 30ü; und such a 
divorce wns held invalid as against public 
poliey, in Wisconsin, where the marriage in 
another state was considercd as havin" bcen 
cntercd into for the purpose of evading the 
statute; Lanhani v. Lauham, 13G Wis. 3G0, 
117 N. W. 7S7, 17 L. R. A. (X. S.) S04, 12S 
Am. St. Rep. 10Sr>; but where it was not 
sliown tluit the party went to tlie other state 
for tliat purpose and the wife liad exccuted 
a release to the hu.sband, slie was not per- 
mitted to impeach tlie decree; Loud v. Loud, 
129 Mass. 14; and so where an appearance 
was entered in the other state; Elliott v. 
Wohlfrom, 55 Cal. 3S4; or where there has 
been obtained a bona fidc domicil elsewhcrc; 
Gregory v. Gregory, 7G Me. 533. 

The supreme court of the Unitcd States 
has no jurisdiction to re-examine the jtidg- 
ment of a state court, recognizing as valid 
the docree of a conrt of a foreign country an- 
nulling a marriage; Roth v. Ehinau, 107 U. 
S. 319, 2 Sup. Ct. 312, 27 L. Ed. 499. See 
Whart. Conü. Laws. 

It vvas never the practice of the English 
parliament to grant a divorce for any other 
cause than adultery ; and it was the gen- 
eral rule to grant it for simple adultery only 
when committed by the wife, and upon thc 
application of the husband. To entitle the 
wife, other circumstances must ordinarily 
concur, simple adultery committed by the 
husband not bcing sufficient; Macq. Parl. Pr. 
473. The English statute of 20 & 21 Vict. c. 
S5, bcfore referred to, prescribes substantial- 
ly the same rule,—it bcing provided, § 27, 
that the husband may apply to have his niar- 
riage dissolv'ed “on the ground that his wife 
has, since the celebration thereof, becn guilty 
of adultery,” and the wife, “on the ground 
that, since thc celebration thercof, her hus- 
band has been guilty of inccstuous bigamy, 
or of bigamy with adultery, or of rapc, or of 
sodomy. or bestiality, or of adnltery coupled 
with such cruelty as without adultery would 
have entitled hcr to a divorce a mcnsa ct 
ilioro , or of adultery coupled with desertion, 
without reasonable excuse, for two ycars or 
upwards.” 

In this country the qncstion dcpcnds up- 
on the statutes of tlie several states, the 
provisions of which are far from uniform. 
In some of the states, also, the matter is 
left wholly or in part to tlic discretion of 
the court. See Bish. Mar. D. & Sep.; Wober 
v. Weber, 1G Or. 1G3, 17 Pae. SGG. For more 
specific information, recourse must be had to 
the statutes of the several states. 

Some of the more important grounds for 
divorce are: dcscrtion; for a statutory pe- 
riod ; Whitfield v. Whitfield, S9 Ga. 471, 15 
S. E. 543; Millowitsch v. Millowitsch, 44 111. 
App. 357; Ilemenway v. Ilemenway, G5 Vt. 
G23, 27 Atl. G00 (sce Deseutidn) ; abandon- 
ment; McLcan v. Janin. 45 La. Ann. GG4, 12 
Soutli. 747; adultcry ; Carter v Carter, 37 


111. App. 219; McGrail v. McGrail, 4S N. J. 
Eq. 532, 22 Atl. 5^2; cruclty; De Zwaan v. 
Dc Zwaan, 91 Mi h. 279, 51 N. W. 99<; Day 
v. Day, S4 Ia. 221, 50 N. W. 979; Majhnw v. 
Mayhew, Gl Conn. 233, 23 Atl. 9GG, 2 i Am. 
St. Rep. 195; G9 Law T. 152; Glass v. W.vuu, 
7G Ga. 319; Myers v. Mv rs, SI Va. G 
S. E. G30 (see Ldgal i.rueliy) ; h i itual 
dntnkcnncss; McEee v. Mcllee, 22 (>r. 329, 
20 I’ac. SS7, 29 Am. St. Rop. G15; 1 )c Li»der- 
nier v. I)e Ivesderuier. 45 La. Ann. l.*’.GI. 11 
South. 191; I’age v. Page, 43 Wa-li. 2 »5, S0 
Pac. 582, G L. R. A. (N. S.) 914, 117 Am. St. 
Rep. 1054; conviclion of crimc , in uvM 
states; incurablc insanit //, In some stati.-; 
failurc to snpjujrt; and impoUne<\ nlation- 
shij ;, incapacitjj to cnter iuto the coiitraet. 
fraud , durcss , etc. 

Fraud in the contraet is an offonce or 
vvrong done by one spouse to anotlier, so 
affecting thc essential conditions of the mar- 
riage staius as practically to destrov tliat 
relation, and render the contimiance of thc 
bond an injury to the state as vvell as to the 
parties. The vvrong becomes complete on tbe 
completion of the marriage contract. It may 
consist in false statements as to existing 
facts vvhich affect onc or morc of the ussen- 
tial purposes of the status. The injured 
spouse mav howevcr condone the injury and 
accept the relation or, upon discovery of the 
wrong, mav apply for a divorce; Gould v. 
Gould, 78 Conn. 242, G1 Atl. GDl, 2 L. R. A. 
(N. S.) 531. 

Concealment of epilcpsy is a fraud witliin 
the nieaning of a statute allovving divorce for 
fraiul in the contract of marringe, whcrc Lhe 
statute forbids an epileptic to marry under 
penalty of imprisoninenL Sucli statute ls 
valid and a marriage iu disregard of it te 
voidable, not void; id. 

Wbere a statute gave a court of chancery 
sole cognizance to decrce a marriage null 
and void vvhere either of the parties vvas at 
the time insane, drunkeiiness vvas held not 
insanity for which a divorce could be grant- 
ed; Elzcy v. Elzey, 1 IIousL (Del.) 3ns; nor 
was au excessive indulgence in niorpliine con- 
sidered a ground for divorce undor a statute 
permittiiig divorce for habitual drunkennoss ; 
Youngs v*. Yonngs, 150 111. 230, 22 N. E. SOG, 
G L. R. A. 54S, 17 Am. SL Rep. 313; Davvson 
v. Davvson, 23 Mo. App. l'G9. It Is sald there 
linist be an involuntnry temlency to becoine 
intoxicated as ofton as the toniptatlon is 
presented, vvhicli comes from a fixed habit 
acquired from frequont aml cxcossive indul- 
gence; McBee v. McBeo. 22 Or. 329, 29 I’ae. 
SS7, 29 Am. SL Rep. G13; Burns v. Iiurns, 13 
Fla. 3G9. As an indcpendent ground, drunk- 
enness is held in Maryland to furnlsh no 
cause for divorce; Shutt v. Shutt, 71 Md. 
193, 17 Atl. 1024, 17 Am. St. Rep. 519; Mason 
v. Mason, 131 I»a. 1G1, 1S Atl. 1021. Wherc 
tlie statute couplcd habltual intemperance 
vvith intolerable cruelty as a cause for di- 
vorce, it vvas said the habitual use of Intoxi- 




DIVORCE 


908 


DIVORCE 


cating liquor, though producing excitement, 
will not justify a divorce. The habit must 
he so gross as to produce suffering or want 
in the family to a degree which caunot be 
reasonably borne. The term cannot well be 
defined, but must be applied to cases as they 
arise by inclusion or exclusion, and the ex- 
istence of the condition in question decided 
as a matter of fact; - Dennis v. Dennis, C8 
Conn. 186, 36 Atl. 34, 34 R. R. A. 449, 57 Am. 
St. Rep. 05, wliere it is said: “While there 
may be, on the one hand, such a clear case of 
intemperate habits as to justify the court in 
saying that such and such facts constitute 
a condition of habitual intemperance, or, on 
the other hand, such an entire absence of 
proof, beyond an occasional indulgence in 
the use of ardent spirits, as to warrant the 
opposite conclusion, yet the main field of in- 
quiry and the determination of the question 
must be submitted to the jury, and the ques- 
tions on this submission must be decided by 
them.” 

If at the time of the marriage the wife 
was with child by another man, it may be 
ground for divorce; Baker v. Baker, 13 Cal. 
87; or the marriage may be declared null 
and void ab initio; Reynolds v. Reynolds, 3 
Allen (Mass.) 605; Carris v. Carris, 24 N. J. 
Eq. 516; contra , [1807] P. D. 263; but where 
the wife concealed the fact that she had been 
previously married and divorced and had a 
child, it was not such fraud as to entitle the 
husband to a sentence of nullity; Donnelly 
v. Strong, 175 Mass. 157, 55 N. E. 892. 

The existence of venereal disease at the 
time of marriage is held ground for annul- 
ment; Ryder v. Ryder, 66 Vt. 158, 28 Atl. 
1029, 44 Am. St. Rep. 833; Smith v. Smith, 
171 Mass. 404, 50 N. E. 933, 41 L. R. A. 800, 
68 Am. St. Rep. 440 (where there was refusal 
to consummate and the court confined its 
decision to that case, considering it the 
stronger because of the prompt action) ; and 
it is also, during marriage, cause for divorce, 
being put upon the ground that the commu- 
nication of such disease to the other spouse 
is extreme cruelty; Cook v. Cook, 32 N. J. 
Eq. 475; 28 E. L. & Eq. 603, 29 L. J. Mat. 
57; L. R. 1 P. & D. 702, Curt. 678; McMaken 
v. McMahen, 1S6 Pa. 485, 40 Atl. 795, 41 L. 
It. A. 802; Morehouse v. Morehouse, 70 Conn. 
420, 39 Atl. 516; Ilolthoefer v. Holthoefer, 
47 jNIich. 260, 643, 11 N. W. 150 (where the 
doctrine is sustained, though the divorce was 
refused in a case termed by Cooley, J., as 
“quite peculiar,” the wife being found dis- 
eased, with no suspicion against her chastity, 
and the husband found on examination to 
have no signs of it); and having the disease 
has been held sufficient cause without com- 
municating it; 1 Hagg. Eccl. 765; Canfield 
v. Canfield, 34 Mich. 519; Hanna v. Hanna, 3 
Tex. Civ. App. 51, 21 S. W. 720; where the 
court was not prepared to say that it would 
not entitle the wife to a divorce, if the hus- 
band were diseased, without proof that he 


had communicated it to her; a reasonable 
apprehension of injury is sufiieient; 1 Plagg. 
Con. 35. The libellant must have been ig- 
norant as to the existence and nature of the 
disease, otherwise there may be waiver and 
condonation; Rehart v. Rehart (Or.) 25 Pac. 
775; but if she was ignorant, the divorce 
will be granted; Wilson v. Wilson, 16 R. I. 
122, 13 AtL 102. 

Charges held not to be grounds of divorce 
are that the wife entered into love-making, se- 
cret correspondence and meetings with young 
men and the like, which tlie court character- 
ized as “flirting”; Hancock v. Hancock, 55 
Fla. G80, 45 South. 1020, 15 L. R. A. (N. S.) 
670; the refusal of a man to permit his 
wife actively to control his business, though 
it result in the inability to live harmoniously 
together; Root v. Root, 164 Mich. 63S, 130 
N. W. 194, 32 L. R. A. (N. S.) 837, Ann. Cas. 
1912B, 740. The practice of Christian Science 
as a doctor by a wife may give her husband 
ground for divorce under a statute authoriz- 
ing divorce for treatmeut seriously injuring 
h'ealth or endangering reason, even though 
such alleged injury is due to the husband’s 
abnormal sensitiveness; Robinson v. Robin- 
son, 66 N. H. 600, 23 Atl. 362, 15 L. R. A. 
121, 49 Am. St. Rep. 632. 

In the Philippine Islands adultery of the 
husband must be accompanied by public scan- 
dal and disgrace to entitle the wife to a di- 
vorce; De La Rama v. De La Rama, 201 U. 
S. 303, 26 Sup. Ct. 485, 50 L. Ed. 765. 

The Uniform Divorce Act has been passed 
in Delaware, New Jersey, and Wisconsin. 

See Abandonment; Adulteey; Legal 
Ckuelty; Habitual Drunicard; Insanity; 
Impotence. As to divoree laws in all coun- 
tries, see 3 Burge, Colonial Law, by Renton 
& Phillimore. 

Some of the principal defences in suits for 
divorce are: Connivance t or the corrupt con- 
sent of a party to the conduct of the other 
party, whereof he afterwards complains. 
This bars the right of divoree, because no in- 
jury was received; for what a man has con- 
sented to he cannot say was an injury; 2 
Bish. Mar. & D. § 204. See Brown v. Grove, 
116 Ind. S4, 18 N. E. 387, 9 Am. St. Rep. 823; 
Pettee v. Pettee, 77 Hun 595, 28 N. Y. Supp. 
1067. And this may be passive as well as 
active; 3 Hagg. Eccl. S7. See Morrison v. 
Morrison, 136 Mass. 310. See Connivance. 
Collusion , which is an agreement between 
husband and wife for oue of them to com- 
mit, or appear to commit, a breach of matri- 
monial duty, for the purpose of enabling the 
other to obtain the legal remcdy of divorce, 
as for a real injury. Where the act has not 
been done, collusion is a real or attempted 
fraud upon the court; where it has, it is al- 
so a species of connivance; in eitlier case it 
is a bar to ariy claiin for divorce; 2 Bish 
Mar. & D. § 251. See Collusion. Condona 
tion , or the conditional forgiveness or remiS' 
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sion by the husbnnd or wife of a matrimonial 
offence which the other has committed. 
While the condition remains unbroken, con- 
donation, on whatever motive it proceeded, 
is an absolute bar to the rernedy for the par- 
ticular injury condoned ; 2 Bish. Mar. & D. 5 
208; Farmer v. Farmer, SG Ala. 322, 5 South. 
434; GO Law J. Prob. 73; O’Connor v. O’Con- 
nor, 109 N. C. 139, 13 S. E. 8S7; Nuilmeyer v. 
Nullmeyer, 49 111. App. 573. For the nature 
of the condition, and other matters, see Con- 
donation. R'ccrimination , which Is a de- 
fence arising from the complainant’s being in 
like guilt with the one of whom he com- 
plains. It is incorapetent for one of the par- 
ties to a marriage to come into court and 
complain of the other’s violation of matri- 
monial duties, if the party complaining is 
guilty likewise; Redington v. Redington, 2 
Colo. App. 8, 29 Pac. Sll. When the defend- 
ant sets up sucli violation in answer to the 
plaintifTs suit, this is called, in the matri- 
monial law, recrimination; 2 Bish. Mar. & 
D. § 310. See Recrimination. 

The foregoing defences, though available in 
all divorce causes, are more fmiuently ap- 
plicable whcre a divorce is sought on the 
ground of adultery. 

The consequences of divorce are such as 
flow from the sentence by operation of law, 
or flow from either the sentence or the pro- 
ceeding by reason of their being directly or- 
dered by the court and set down of record. 
In regard to the former, they are cliiefly such 
as result immediately and necessarily from 
the deönition and nature of a divorcc. Being 
a dissolution of the marriage relation, the 
parties have no longer any of the rights, nor 
are subject to any of the duties, portaining 
to that relation. They are henceforth single 
persons to all intents and purposes. It is 
true that the statutes of some of the states 
contain provisions disabliug the guilty party 
frorn marrjung again; but tliese are iu the 
nature of penal regulations, collatoral to the 
divorce, and which leave the latter in full 
force. 

In regard to rights of property as between 
husband and wife, a sentenee of divorce 
leaves them as it finds them. Consequently, 
all transfers of property whicli were actually 
executed, either in law or fact, continue un- 
disturhed; for example, thc personal estate 
of tlie wife, reduced to possession by the 
husband, remains his after the divorce tlie 
same as before. On the tennination of a 
tenancy by the entirety, created by a con- 
veyance to liusband and wife, by au absolute 
divorce, tliey afterward hold the land as ten- 
ants in common without survivorship; Stelz 
v. Shreck, 12S N. Y. 2G3, 2S N. E. 510. 13 L. 
R. A. 325. 2G Am. St. Rep. 475. See Hopson 
v. Fowlkes, 92 Tenn. G97, 23 S. W. 55, 23 
L. R. A. S05, 3G Am. St. Rep. 120. But it 
puts an end to all rights depending upon the 
marriage and not actually vested; as, dow- 


er in a wife, all rights of the husband in the 
real estate of the wife, and his right to re- 
duce to possession her choses in action ; Law- 
son v. Shotwell, 27 Mlss. 030; Gould v. Crow, 
57 Mo. 200; Whitsell v. Mills, G Ind. 229, 
Clark v. Clark, G W. & S. (I J a.) 85; Towti-end 
v. Griflin, 4 Ilarr. (Del.) 440; Starr v. Pease, 

8 Conn. 541 ; Legg v. Legg, 8 Mass. 99 ; Iten* 
wick v. Renwick, 10 I’aige. Ch. (N. Y.) 420; 
Doe v. Brown, 5 Blackf. (Iinl.) 309; Oldham 
v. Ilenderson, 5 Dana (Ky.) 254; Arrington 
v. Arrington, 102 N. C. 491, 9 S. E. 4; Aiueri- 
can Legion of Ilonor v. Smith, 45 N. J. l'q. 
4GG, 17 Atl. 770; Maynard v. Ilill, 125 V. S. 
21G, 8 Sup. Ct. 723, 31 L. Ed. G51; Barrett 
v. Failing, 111 U. S. 525, 4 Sup. Ct. 5i>s, 2" 
L. Ed. 505; Lamkin v. Knapp, 20 Ohio St. 
454. In respect to dower, liowever, it should 
be observcd that a contrary doctrine has 
been scttlod in New York. it boing there held 
that immediatcly upon tlie marriage being 
solemnized the wifc’s rigbt to dower becoines 
perfect, providcd only shc survivcs hcr hus- 
band; Wait v. Wait, 4 N. Y. 95; Forrest v. 
Forrest, G Duer (N. Y.) 102. 

Courts will annul or vacato decrees of di- 
vorce on sutlicient sliowing aftcr tho death of 
one or both of the parties thercto, whcre 
propcrty rights are invoived ; Johnson v. 
Coleman, 23 Wis. 452, 99 Am. Dec. 193; Law- 
rence v. Nelson, 113 Ia. 277, 85 N. W. 84, 57 
L. R. A. 583; Wood v. Wood, 13G Ia. 128. 
113 N. W. 492, 12 L. R. A. (N. S.) S91. 125 
Am. St. Rep. 223; Shafer v. Shafer, 30 Mich. 
1G3; or where it is sliown that the divoree 
was fraudnlently obtaiued ; Appeal of Fi- 
delity Ins. Co., 93 Pa. 242 (wbere the rule to 
vacate it was not filed until thirteen years 
after the decree was ohtained and after tln* 
death* of the party obtaining it); Brown v 
Grove, 11G Ind. 84, 1S N. E. 3S7, 9 Am. St 
Rep. S23 (twenty years after the date of thc* 
decree and long after the death of the party 
obtaining it); or wbere lack of jurisdiction 
to grant the decree is sliown; Rino v. lh>dg 
son, 9 Oliio Dec. Reprint 275; Willman v. 
Willman, 57 Ind. 500. 

One against whoni a divorce is obtained 
who accepts the benofit of the decree, and 
acts in a way whidi would be illegal but 
for the divorce so granted. caiinot, after a 
long lapse of time and after the death of tho 
othcr party, deny its validity, or a^sert tliat 
it was obtaincd without duc noticc; In re 
Rirlmrdson’s Estate, 132 Pa. 292. 19 Atl. 82; 
Moliler v. Sliank’s Estate, 93 Ja. 275. G1 N. 
W. 981, 34 L. II. A. 1G1. 57 Am. St. Rep. 274 : 
nor can one who invokcs thc jurisdiction of 
a state and submits liimself thercto bo heard 
to question sucli jurisdiction; Matter of Mor- 
risson, 52 Ilun 102, 5 N. Y. Supp. 90. aflirmed 
in 117 N. Y. G3S, 22 N. E. 1130; and liis rep- 
rescntatives can occupy no liettor position 
than lic would havc. if living; M. If the 
(lefenclant in a divorce decrce cannot attack 
it because it was obtained by his own fraud, 
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his administrator eannot attack it because 
of such fraud; Dow v. Blake, 148 111. 7G, 35 
N. E. 7G1, 39 Am. St. Rep. 15G. In Kirschner 
v. Dietrich, 110 Cal. 502, 42 Pac. 10G4, where 
no property rights were iuvolved, it was held 
that, by the death of a party, a suit for a 
divorce was absolutely ahated, and that the 
purpose of the action being to change the 
personal status of the plaintiff in her rela- 
tions to her hushand after her death, there 
was uone whic-h could he changed hy judg- 
ment; and in Barney v. Barney, 14 Ia. 1S9, 
there being no property in whic-h the hus- 
band, except for the divorce, would have liad 
an interest at the .death of the wife, and no 
fraud being alleged, it was held that the 
suit abated. AYhere in an action for dower 
iu Ohio the defence was set up that the de- 
ceased had previously obtaiued a divorce in 
an Indiana court, of which it was proved 
that the wife had no knowledge until after 
the death of the husband, and the record did 
not show the ground upon which the dccree 
was based, it was held that the deeree acted 
only on the marital relations, and having 
been rendercd without jurisdiction of the 
person of the wife, her property rights in 
Ohio were unaffected; Doerr v. Forsythe, 50 
Ohio St. 72G, 35 N. E. 1055, 40 Am. St. Rep. 
703. 

The death of the complainant in a divorce 
suit, before a writ of error, was held not to 
destroy the subject-matter of the suit, as re- 
spects tlie jurisdiction of the court of re- 
view; although the record fails to show that 
any property right was involved; Chatter- 
ton v. Chattertou, 231 111. 449, 83 N. E. 161, 
121 Am. St. Rep. 339, where the court ap- 
proved of decisions denyiug that, b^ T the 
death of a party in such suit, the marriage 
status was forever destroyed and that there 
was no subject rnatter of which a court of 
review could assume jurisdiction ; Danforth 
v. Danforth, 111 111. 23G, where the writ of 
error was taken before the death of the par- 
ty and a motion to amend the record, so as 
to give effect to the judgment as of a prior 
term, was allowed; Wren v. Moss, 2 Gilman 
(111.) 72, where it was held that a writ of 
error might be prosecuted after the death of 
the otlicr party, to reverse the decree; Wreu 
v. Moss, 'l Gilman (111.) 5G0, where a motion 
to abate the sui-t as to alimony and to make 
tlie executor a party for a writ of error was 
allowed. 

A decree of divorce may be reviewed after 
tlie death of a party, eitlier on a writ of er- 
ror; Israel v. Arthur, 6 Colo. S5 ; or appeal; 
Shafer v. Shafer, 30 Mich. 1G3. Sueli a de- 
cree was properly vacated and a-nnulled by 
the court, after the death of the husband who 
had obtained it, there being evidence of fraud 
and imposition on the part of the libellant; 
Appeal of Boyd, 3S Pa. 241. A ease con- 
stantly cited to the effeet that a divorce ob- 
tained by fraud may be set aside after the 


dcath of a party has been properly char- 
acterized as merely a dictum , since tlie deci- 
sion was upon other grounds aud that ques- 
tion was not iuvolved ; 57 L. R. A. 5S3, 5S9, 
note, where the cases to that date upon the 
riglit to contest the validity of a divorce de* 
cree, after the death of a party, are collect- 
ed and reviewed witli discrimination. But 
where a divorce had beeu obtaincd by the 
plaintiff who subsequently died, a motion to 
set aside tlie judgment for fraud was prop- 
erly denied and it was suggestcd that tbe 
proper course was an action in the nature of 
a bill of revivor bringing before the court all 
the heirs at law and others interested in the 
property left by decedent; Watson v. Wat- 
son, 1 Hun (N. Y.) 2G7 ; aud to the same ef- 
feet is Groh v. Groh, 35 Alisc. 354, 71 N. Y. 
Supp. 9S5. These eases having been in New 
York, where the writ of error was abolished, 
the method of review suggested was doubt- 
less the only one available. In Michigan, 
where the practice, it is believed, is very 
similar to that of New York, there is a sim- 
ilar case ; Zoellner v. Zoellner, 46 Mich. 511, 
9 N. W. S31; and a precisely similar case 
citing and relying upon the Michigan case is 
ItOberts v. Roberts, 19 R. I. 349, 33 Atl. 872; 
and in a later Michigan case it was held 
that in simple divorce proceedings aimed at 
uo independent relief after the death of one 
party, no decree could be made relating back 
to his lifetime; Wilson v. Wilson, 73 Mich. 
620, 41 N. W. 817. Where the plaintiff in a 
suit for divorce dies pending the trial, be- 
fore submission to the jury, if the issues are 
found in his favor, judgment of divorce will 
be entered as of the first day of the term 
while he was alive; Webber v. Webber, 83 
N. C. 280. Cases wliich hold that the action 
is of a personal hature and abates with the 
death of tlie party bringing it are Hunt v. 
Ilunt, 75 Misc. 209, 135 N. Y. Supp. 39; Dwy- 
er v. Nolan, 40 Wash. 459, 82 Pae. 746, 1 D. 
R. A. (N. S.) 551, 111 Am. St. Rep. 919, 5 
Ann. Cas. S90 (where it was held that the 
decree eould not be set aside for want of 
jurisdiction); Wood v. Wood, 1 Boyce (Del.) 
134, 74 Atl. 5G0 (where the court refused to 
make absolute a deeree nisi and set it aside 
on the petition and affidavit of the defend- 
ant suggesting the death of the plaintiff); 
In re Crandall, 196 N. Y. 127, S9 N. E. 57S, 
134 Am. St. Rep. 830, 17 Aun. Cas. 874; 
Strickland v. Strickland, S0 Ark. 451, 97 S. 
W. G59; Ilite v. Trust Co., 156 Cal. 7G5, 106 
Pac. 102; but where the plaintiff died, after 
the entry of a interlocutory judgment by de- 
fault, the court had power to render its finat 
decree in accordance therewith after the 
death of the party; John v. Superior Court, 
5 Cal. App. 2G2, 90 Pac. 53 (this being ex- 
actly the reverse of the Delaware case cited). 

Of those cousequences which result from 
the direction or order of the court, the most 
imjjortant are; Alimony , or the allowance 
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u’hich a husbaml, by ordcr o£ court, pays to 
his wife, living separate from him, for her 
maiutenanee. The allowance may be for her 
use eitlier during the pemlency of a suit,— 
in which case it is called alimony pcndcnte 
lite ,—or after its termiuatlon, called perma- 
nent alimony. As will be seen from the fore- 
going deliniüon, aliinony, espeeially perrna- 
nent alimony, pertains rather to a scparation 
from bed and board than to a divoree from 
the boiul of matrimony. Iiubvd, it is gen- 
erally allowed in tlie latter case only in pur- 
suance of statutory provisions. 

A court has no autliority to graut a de- 
cree of divorce in favor of a libellant after 
he has moved the court tluit uo decree be en- 
tered ; iNIilliman v. Milliman, 45 Colo. 291, 
101 Pac. 5S, 22 L. R. A. (N. S.) 999, 152 Aui. 
St. Rep. 181; see, also, Adams v. Adains, 57 
Misc. 150, 10G N. Y. Supp. 1004, where it 
appeared that the defendant had denied the 
marriage and the court refused to dismiss 
the suit on lihellaut’s motion; Winans v. \Yi- 
nans, 124 N. Y. 140, 2G N. E. 295. See Milli- 
man v. Milliman, 45 Colo. 291, 101 Pac. 5S, 
22 L. R. A. (N. S.) 999, 152 Am. St. Rep. 1S1. 

As a general rule of practiee, the uncor- 
roborated evidcnce of a co-respomlent is held 
not sulhcient to grant a divorce; Delaney v. 
Delaney, 71 N. J. Eq. 24G, (»5 Atl. 217, re- 
versing G9 N. J. Eq. G02, G1 Atl. 2GG; Her- 
rick v. Ilerrick, 51 Micli. 29S; Evans v. Ev- 
ans, 93 Ky. 512, 20 S. W. C05; but the court 
may act upon it, if satisfied that the story 
told is true and that there is no collusion; 
21 T. L. R. G7G; (1907) P. 331. Thc denial 
of the adultery by defendant and tlie co- 
respondent is competent and, although of lit- 
tle weight against clear proof, in the nbsence 
of it, was hekl suüicient; Mayer v. Mayer, 
21 N. J. Eq. 24G. 

As to thc Effcct on a Will. It has bcecr 
held tliat a divorce alone does not revoke a 
previously executed will; In re Brown’s Es- 
tnte, 139 la. 219, 117 N. W. 200; Baacke v. 
Baacke, 50 Neh. 21, G9 N. W. 303; Charlton 
v. Miller, 27 Ohio St. 29S, 22 Am. Rep. 2»07 ; 
Card v. Alexamler, 4S Conn. 492, 40 Am. Rep. 
1S7; L. R. 22 Ch. Div. 597; L. R. 25 Ch. 
Div. GS5. It is said tliat it is probable thn<? 
a divorce grantcd at tlie suit of the wife witli 
alimony expressly decreed to be in lieu of 
all her riglits in tlie property of her lnisband, 
testamentary and otlierwi.se, wouUl by im- 
plication of law revoke the will of her hus- 
band in so far as it made provision for her; 
1 Underhill, Wills 205. In a Micliigan case 
it is held that when at tlie time a decree of 
divorce is grantcd, the parties to the action 
settle and adjust their propert.v rights by 
mutual agreement, without mentioning wills 
theretofore made by tbeiu, the decree of di- 
vorcc and settleineut constitutcd au implicd 
revocation of tlie will so therctofore made. 
Tho court sni<l that bv tbe docrce <»f divorce 
and tlie property settlemeut the parties be- 


carae strangers to each other, neither there- 
after owiug to the other either lcgal or moral 
obligatious or duties, and that there was 
therefore a complete chnuge in their rela- 
tions, witliin the rule of impliinl revocation 
of wills; LanMiig v. llaynes. 95 Mi< h. 1G, 51 
N. W. G99, 35 Am. St. Rep. 515, followed in 
Donaldson v. Ilall, 100 Minn. 502. 110 N. W. 
219, 20 L. R. A. (N. S.) 1073, 150 Arn. St. 
Rep. G21, 1G Ann. Cas. 511. In Baaeke v. 
Baacke, 50 Neb. 18, G9 N. W. 303. ho\ve\er, lt 
was lield tliat tlu* doctrine of revocati<»n by 
implication of law was based upon a pre- 
sumed alteration of inteutioii, arising froin 
tbe clianged condition aml circumslanees of 
tbe testator, or on tln* presuinption tliat the 
will would liave been diiTerent lunl it Leeii 
executed umler altered circumstames, nnd 
that a settlemeiit of a woinan's property 
rights upon obtaining a divorce from li<*r 
Inisbaml docs not work a revocation of a will 
previously executed by the husband. 

As to questions arising from ilivorce re- 
lating to tlie custody of childrcn, see 1’abext 
axd Ciiild. 

By the civil law, the c-hild of parcnts di- 
vorced is to be brouglit up by the innocent 
party at the expcuse of the gnilty party. 
Ridley’s Yiew, pt. 1, c. 3, § 9, citing Sth Col- 
latioif. 

D0UTDES. I give tliat you may give. 

See COXSIDICRATION. 

D0 UT FACIAS. I glve tbat you may do. 
See CONSIDERATION. 

D0CK. The enolosed space occupicd by 
prisoncrs in a eriminal court. 

The space betwoen two wliarves. See City 
of Boston v. Lecraw, 17 IIow. (U. S.) 431. 15 
L. Ed. 118. Tbe owner of a dock is liable 
to a pcrson who, by his invitation, and in the 
exereise of due care, places a vessel ln the 
dock, for injury to the vessel caused by a 
dcfect thereou which the owner negligently 
allows to exist; Nickerson v. Tirrell, 127 
Mass. 23G. 

D0CK WARRANT. A negotiable lnstru- 
ment, iu use in England, given by the dock- 
owners to tlie owner of goods imported and 
warchoused iu the ilocks, as a recognition of 
liis title to the goods, upon the prodnction of 
tlie bills of Iading, etc. Pnlliug ou tbe Cus- 
toms of Londuu. 

DOCKAGE. The sum eliarged for the use 
of a dock. In tlie case of a dry docii, it lias 
becn lield in the nature of rent. Ives v. The 
Buckeye State, I Newb. 09, Fed. Cas. No. 
7117. See Wiiarfaoe. 

DOCKET. A forinal record of jmlhial 
proceedings; n brief writlng. A small piece 
of papcr or parclunent baving tbe eflfect of 
a larger. Blount. An nbstract. Cowell. 

To docket Is said lo be by Biackstone to abstract 
and enter inlo a book ; 3 Pia. Cora. 397. Tbe essen- 
tiai idea of ft modtrn dockU, then, is an entry in 
bricf in a proper book of ail the important acts done 
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In court In the conduct of each case from its com- 
mencement to its conclusion. See Colby, Pr. 154. 

In common use, it is the name given to the book 
containing these abstracts. The name of trial-dock- 
et is given to the book containing the cases which 
are liable to be tried at a specified term of court, 
called also calendar, or list. 

The docket should contain the names of the par- 
ties and a minute of every proceeding in the case. 
It is kept by the clerk or prothonotary of the court. 
The docket entries form the record until the techni- 
cal record is made up in proper form ; State v. Car- 
roll, 38 Conn. 449, 9 Am. Rep. 409 ; McGrath v. Sea- 
grave, 2 Allen (Mass.) 443, 79 Am. Dec. 797 ; Leath- 
ers v. Cooley, 49 Me. 337; Tracy v. Maloney, 105 
Mass. 90 ; and this is true of the entries in the 
docket of a justice of the peace ; Davidson v. Slo- 
comb, 18 Pick. (Mass.) 464; Ellsworth v. Learned, 
21 Vt. 535. A sheriff’s docket is not a record; 
Thomas v. Wright, 9 S. & R. (Pa.) 91; Stevenson 
v. Weisser, 1 Bradf. (N. Y.) 343. 

DOCKMASTERS. Officers appointed to 
direct the mooring of ships, so as to prevent 
the obstruction of dock entrances. 

D 0CT0 R. Means commonly a practitioner 
of medicine, of whatever system or sehool. 
Corsi v. Maretzek, 4 E. D. Smith (N. Y.) 1. 
See Physicians. 

DOCTORS COMMONS. An institution 
near St. Paul’s Catliedral in London, where 
the ecclesiastical and admiralty courts were 
held until the year 1857. 3 Steph. Com. 

306, n. 

In 1768 a royal cbarter was obtained by virtue of 
which the members of the society and their succes- 
sors were incorporated under the name and title of 
“The College of Doctors of Laws exercent in the 
Ecclesiastical and Admiralty Courts.” The College 
consists of a president (the dean of the arches for 
the time-being) and of those doctors of laws who, 
having regularly taken that degree in either of the 
universities of Oxford and Cambridge, and having 
been admitted advocates in pursuance of the re- 
script of the archbishop of Canterbury, shall have 
been elected fellows of the college in the manner 
prescribed by the charter. 

DOCUMENT 0 F TITLE. By the Factors’ 
Act 56, Vict. c. 39, § 4, it is stated to mean 
any bill of lading, India warrant, dock war- 
rant, warehouse-keeper’s certificate warrant, 
or order for the delivery of goods, or any oth- 
er document used in the ordinary course of 
business, as proof of the possession or con- 
trol of goods, or authorizing, or purporting to 
authorize, either by endorsement or by de- 
livery, the possessor of such document to 
transfer or receive goods thereby represent- 
ed. Benj. Sales 788. 

DOCUMENTS. The deeds, agreements, ti- 
tle-papers, letters, receipts, and other written 
instrumeuts used to prove a fact. See Haz- 
ard v. Durant, 12 R. I. 99. 

If a document is lost, secondary evidence 
of its contents may be given, after laying a 
proper foundation therefor by proving its for- 
mer existence, and its due execution, and sat- 
isfactorily accounting for the failure to pro- 
duce it. The burden of proving all these facts 
rests on the party who seeks to introduce 
secondary evidence of the document claimed 
to have been lost; Earley v. Euwer, 102 Pa. 
338; Elwell v. Cunningham, 74 Me. 127. See 


American Life Insurance & Trust Co. v. Ros* 
enagle, 77 Pa. 507. See Lost Instrument. 

In Civil Law. Evidence delivered in the 
forms established by law, of whatever nature 
such evidence may be. The term is, however, 
applied principally to the testimony of wit- 
nesses. Savigny, Dr. Rom. § 165. See Ev- 

IDENCE. 

DOE, JOHN. The name of the fictitious 
plaintilf in the action of ejectment. 3 Steph. 
Com. 618. 

DOG. See Animal; Expeditation. 

In almost all languages this word is used as a 
term or name of contumely or reproach. See 3 
Bulstr. 226 ; 2 Mod. 260 ; 1 Leon. 148 ; and the title 
Action on the Case for Defamation in the Digests. 

A tax on dogs is constitutionai, and so is 
a provision that in case of refusal to pay the 
tax, the dog may be killed; Blair v. Fore- 
hand, 100 Mass. 136, 97 Am. Dec. 82, 1 Am. 
Rep. 94; Mowery v. Town of Salisbury, 82 
N. C. 175; 'contra , Archer v. Baertschi, 8 
Ohio Cir. Ct. R. 12; Jenkins v. Ballantyne, 8 
Utah 245, 30 Pac. 760, 16 L. R. A. 6S9. A 
proceeding of the most stringent character 
for the destruction of dogs kept contrary to 
municipal regulatious is constitutional; Ju- 
lienne v. City of Jackson, 69 Miss. 34, 10 
South. 43, 30 Am. St. Rep. 526. 

D0GMA. In Civil Law. The word is 
used in the first chapter, first section, of the 
second Novel, and signifies an ordinance of 
the senate. See, also, Dig. 27. 1. 6. 

D0ING BUSINESS. See Fokeign Corpo- 

EATION. 

D0LE. A part or portion. Dole~nieatlow , 
that which is shared by several. Spelman, 
Gloss.; Cowell. 

DOLÊANCE. A peculiar appeal in the 
Channel Islands. It is a personal charge 
against a judicial officer, either of misconduct 
or of negligence. L. R. 6 P. C. 155. It still 
exists in a modified form. L. R. 5 A. C. 34S. 
See 48 L. Jour. 2S1. 

DOLI CAPAX. Capable of miscliief; hav- 
ing knowledge of right and wrong. 4 Bla. 
Com. 22, 23; 1 Hale, Pl. Cr. 26, 27. 

DOLI INCAPAX (Lat.). Incapable of dis- 
tinguishing good from evil. A child under 
seven is absolutely presumed to be doli in- 
capax; between seven and fourteen is, prima 
facie , incapax doli , but may be shown to be 
capax doli. 4 Bla. Com. 23; Broom, Max. 
310; Williams v. State, 14 Ohio 222, 45 Am. 
Dec. 536; People v. Randolph, 2 Park. Cr. R. 
(N. Y.) 174. See Discretion; Age. 

DOLLAR (Germ. Thaler ). The money unit 
of the United States. 

It was established under the confederation bv res- 
olution of congress, July 6, 1785. This was originally 
represented by a silver piece only ; the coinage of 
which was authorized by the act of congress of Aug. 
8, 1786. The same act also established a decimal 
system of coinage and accounts. But the coinage 
was not effected until after the passage of the act 
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of April 2, 1792, establishing a mlnt, 1 U. S. Stat. L. 
246; and the first coinage of doliara commcnced ln 
1794. The law last cited provided for the coinage of 
“dollars or units, eaeh to be of the value of a Span- 
ish milled doilar, as the same was then current, and 
to contain three hundred and sevcnty-one grains 
and four-slxteenth parts of a grain of puro silver, 
or four hundrcd and sixteen grains of standard sii- 
ver." 

Thc Spanish doüar known to our iegistation was 
the dollar coined in Spanish Amcrica, North and 
South, which was abundant in our currency, iu con- 
tradistinction to the dollar coined in Spain, which 
was rarely seen in the Unitcd States. The intrinsic 
value of the two coins was the same ; but, as a gen- 
eral (not invariabie) dlstinction, the American coin- 
age bore pillars, and thc Spanish an escutcheon or 
shleld ; ali kinds bore the royal effigy. 

The millcd dollar, so called, is in contradistlnction 
to the irregular, misshapen coinage nicknamed cob, 
which a century ago was executed in the Spanish- 
American provinces,—chiefiy Mcxican. By tho use 
of a milling machine the pieces wcrc figurcd on the 
edge, and assumed a true circular form. The piliar 
dollar and the milled doliar were In effect the same 
In value, and, in general terms, the same coln; 
though there are pillar dollars ("cobs") which are 
not milied, and there are miiled doiiara (of Spain 
proper) which have no pillars. 

Tbe wcight and flneness of the Spanish milled and 
piliar doilars is eight and one-haif pleces to a Cas- 
tilian mark, or four hundred and scvcnteen and 
fifteen-seventeeuths grains Troy. The iimitation of 
four hundred and fifteen grains in our law of 1SG6, 
April 10, 2 U. S. Stat. L. 374, was to mect the ioss 
by wear. The legal fineness of these doliars was ten 
dineros, twenty granos, equal to nlne hundred aud 
two and seven-ninths tbousandths; the actual fine- 
ness was somewbat variable, and aiways beiow. 
The Spanish dollar and all other forcign coins are 
ruled out by the act of congress of Feb. 21, 1837, 13 
U. S. Stat. 1836-57, 163, they ocing no longer a legai 
tender. But the statements herein given are useful 
for the sake of comparison: moreover, many con- 
tracts still in existence provide for payment (of 
ground-rents, for example) in Spanish miiled or pil- 
lar doilars. Tbe foiiowing terms, or their equiva- 
lent, are frequently used in agreements made about 
the close of the last and the beginning of the present 
century: "silver milled dollars, cach doliar weigh- 
ing seventeen pennyweights and six grains at least." 
This was equal to four hundred and fourteen grains. 
The standard fineness of United States silver coin 
from 1792 to 1836 w r as fourteen hundred and eighty- 
five parts fine silver in sixteen hundred and sixty- 
four. Consequently, a picce of coin of four hun- 
dred and fourteen grains shouid contain thrcc hun- 
dred and sixty-nlne and forty-six hundredths grains 
pure silver. 

By the act of Jan. 18, 1837, § 8, 5 U. S. Stat. 137, 
the standard weight and flneness of the doüar of 
the Unitcd States was fixed as foilows: ”of one 
thousand parts by weight, nine hundrcd shali be of 
pure metai and one hundred of aüoy," the aüoy to 
consist of copper ; and it was further providcd that 
the weight of the silver doüar should be four hun- 
dred and tweive and onc-half grains (412 1-2). 

The weight of the silver doüar has not been 
changed by subsequcnt lcglslatiou ; but the propor- 
tionatc weight of the lower denomination of silver 
coins has been diminlshcd by the act of Feb. 21, 1S53, 
11 U. S. Stat. L. 160. By this act the half-doliar 
(and the lower coins in proportion) is reduccd in 
weight fourteen and one-quarter grains beiow the 
previous coinage: so that the siiver dolhir whtch 
was embraccd in tbis act wcighs twenty-eight and 
one-half grains more than two half-doüars. The 
silver dollar then, consequently, ccased to be cur- 
rcnt in the Unlted States ; but it contlnued to be 
coined to supply the demands of the West India 
trade and a iocal demand for cabinets, etc. 

But the act of Fcb. 2S. 1S78, 20 U. S. Stat. L. c. 20, 
restored the standard .silver doüar of the act of Jan. 
18. 1S37, as a Iegal tender for all debts exccpt where 
otherwise stipulated in the contract, and required 
the monthly purchase of not less than two million 
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and not more than four miülon dollars worth of 
silver bulüon and the coinage of the same into 
standard silver doüars, but Lhis lattcr cluu.e was 
repeaitd by act of Juiy 14, 1S9 . The act of Feb. 12, 
1S73, introduced the trade-d lr, of the wt ght of 
four hundrcd and t^tnty graina Tr*y, intcnded 
chiefly, if uot whoüy, to surpunt the Mtxi an dol- 
lar in trade with China and thc Cast. lt h* • found 
its way, however, aü over th Un.tcd Swi»- , I, as 
it has bcen dcdared by a joint re- ljt'-u of Cjo- 
grcss of July 22, 187C, 19 Stat. L. p. .L, u t to be a 
legal tender, has itd to great Inevuvfc* . tc. The 
coinage of the trade-dollar wa. t< rrnL t» d and Its 
redtmptlon and recoinage In standard djliar* 
direeted by the act of March 3, lv7, 21 StaL L. Ci3. 
See also U. S. R. S. 1 Supp. GC3, 774. 

By the act of November 1, ls93, it Is deciared to be 
the poücy of the United States to continue the u 
of both gold aud silver as standard monty, and to 
coln both goid and silver lnto money of equai in- 
trinslc and cxchangeable vaiue, such equality to be 
secured through intcrnatlouai agrcemt-nt, or by 
such safeguards of legislation as wiil insure the 
maintenance of the parlty in value of the coins of 
the two metals, and thc equai power of evc-ry doüar 
at all times In the markets and in the payment of 
dcbts. It is further dcciared that the cfiorts of the 
Government shouid be steadily dlrected to the es- 
tabüshment of such a safe system of bimetaiüsm as 
will maintaln at aü times the equal power of every 
doüar cotned or issued by the United States, ln tbe 
markets and in the payment of debts. 

By the act of March 3, 1SI9, a gold doüar was 
authorized to be coined at the mint of the United 
States and the scverai branches thereof, conform- 
ably in aü rospects to the standard of gold colns 
now estabüshed by law, except that on the reverse 
of the piece the flgure of the oagte shali be omltted. 
It Is of the weight of 25.8 graius, and of the flneness 
of nine hundrcd thousandths. This doilar was made 
the unit of value by act of congress Feb. 12, 1S73, 
and it was further provided that such dollar, when 
worn by natural abrasion, and so reduced in wetght 
after twenty years of clrculation (as evidenced by 
date on the face of such coin), wlü be redeemed by 
the Unlted States Treasurv or Its offices, subject 
to such regulations as thc Sccretary of the Treasury 
may prescribe for the protectlon of the Government 
against frauduient abrasions and other practicea ; 
U. S. Rev. Stat. §§ 3505, 3511. Its colnage was dls- 
continued by act of September 26, 1890. 

A charge of one-fifth per centum was formerly 
made for converting gold bullion into coin, but by 
act of Jan. 14, 1S75, this law was repealed. 

The one dollar and the thrce dollar goid pieces are 
no iongcr coincd. See 26 Stat. L. 4S5. 

When thc word dollars Is uscd in a bequest or in 
any instrument for the payment of money. the 
amount is payabie in whatever the United States 
declares to bc legal tender, whethor eoin or papor 
moncy, but not in rcal or pcr.sonai property in whlch 
money has been invested ; Ilalstcd v. Meeker’s Ex'rs, 
18 N. J. Eq. 136; Lannlng v. Sisters of St. Franeis, 
35 N. J. Eq. 396: Bank of State v. Burton, 27 Ind. 
426 ; Miücr v. Lacy, 33 Tex. 351; Hart r. Fiyn’s 
Ex'rs, 8 Dana (Ky.) 190; Morrls v. Bancroft, 1 U. 
N. C. (Pa.) 223. 

DOLO. Tho Spanish form of dolus. 

DOLUS (Lat.). In Civil Law. A fraudu- 
lcnt address or trick uscd to deeeive some 
one; a fraud. Ditr. 4. 3. 1. Any subtlc eon- 
trivance by words or acts with a desigu to 
eireumveut. 2 Kent 5G0; Code 2. 31. 

Dolus differa from culpa in this, that the latter 
procecds from an crror of tho undcrstanding. while 
to constltute the formcr thcro must be a wili or in- 
tentton to do wrong. Woiffius, Inst. § 17. 

As opposed to dolus. culpa imports ne.ellgence. 
heedlessness. or temcrity. as well as indirect lntcn- 
tlon (i. e. of consequence Intended but not deslred). 
G. Campbeü, Analysis of Austin 7S. See Cülpa. 
It seems doubtfui, however, whether the general 
use of the word dolus in the clvü law ia not rather 
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that of very great negligence, than of fraud, as used 
in the common law. A distinction was also made 
between dolus and fraus, the essence of the former 
being the intention to deceive, while that of the 
latter was actual damage resulting from the deceit. 

Sucb acts or omissions as operate as a 
deception upon the other party, or violate 
the just confidence reposed by him, whether 
there be a deceitful intent ( malus animus) or 
not. Potliier, Traitê dc Döpöt, nn. 23, 27; 
Story, Bailm. § 20 a; Webb’s Poll. Torts 1S; 
2 Kent 500, n. 

DOLUS MALUS (Lat.). Fraud. Deceit 
with an evil intention. Distinguished from 
dohts bonns , justifiable or allowable deceit. 
Calvinus, Lex.; Broom, Max. 349; 1 Kauf- 
mann, Mackeld. Civ. Law 165. Misconduct. 
Magna negligentia cvipa est y magna culpa 
dolus est (great negligence is a fault, a 
great fault is fraud). 2 Kent 560, n. 

DOM. PROC. An abbreviation of Domus 
Procerum. the House of Lords. 

DOMAIN. Dominion; territory governed. 
Possession; estate. Land about the man- 
sion-house of a lord. The right to dispose 
at our pleasure of what belongs to us. 

A distinction has been made between property 
and domain. The former is said to be that quality 
which is conceived to be in the thing itself, consid- 
ered as belonging to such or such person, exclu- 
sively of all others. By the latter is understood that 
right which the owner has of disposing of the thing. 
Hence domain and property are said to be correla- 
tive terms; the one is the active right to dispose of, 
the other a passive quality which follows the thing 
and places it at the disposition of the owner. 3 
Toullier, n. 83. But this distinction is too subtle for 
practical use. Puffendorff, Droit de la Nat. 1. 4. c. 4, 
106 § 2. S'ee 1 Bla. Com. 105; Clef des Lois Rom.; 
Domat; 1 Hill, Abr. 24; 2 id. 237 ; Eminent Do- 

MAIN. 

DOMBOC (spelled, also, often dombec. 
Sax.). The name of codes of laws amoug tbe 
Saxons. Of tbese King Alfred’s was the 
most famous. 1 Bla. Com. 46; 4 id. 411. 

The domboc of king Alfred is not to be 
confounded with tlie domesday-book of Wil- 
liam the Conqueror. 

DOME (Sax.). Doom; sentence; judg- 
ment. An oath. The homager’s oath in the 
black book of Hereford. See Doom. 

D OM ESD AY-BOO K. The record of the 
survey of England instituted by William the 
Conquerer and effected by inquests of local 
jurors. It was begun in 10S5 and completed 
in 10S6. 

It was primarily a tiscal survey—the lia- 
bility for paying “gild” in the pàst and the 
liability for paying “geld” in the future were 
the chief points to be ascertained. It has 
been called “a great rate book.” Incidental- 
ly it gives a marvelously detailed picture ot' 
the legal, social, and economic state of Eng- 
land, but a picture which, in some respects, 
is not easily interpreted; Maitl. 2 Sel. Es- 
says, Anglo-Amer. L. H. 76. It is preserved 
in two manuscript volumes; the second deals 
with the counties of Essex, Korfolk, and 
Suffolk; the first with the rest of England. 


The first is a folio of 3S2 leaves; the second 
is a quarto volume of 450 leaves. It is prob- 
able that the second was compiled first; 
Itound, Feud. Engl. 140. It was printed 
by royal command in 17S3. A third volume, 
containing a general introduction and in- 
dexes, and a fourth, containing various doc- 
uments supposed to be connected with the 
survey, were published in 1S16. 

It early acquired the name of “Domesday.” 
The Dialogus de Scaccario ascribes the name 
to tlie fact that the people were reminded by 
it of the Day of Judgment. Hales’ theory 
(Domesday of St. Paul’s XI) is that the name 
was derived from the fact that the inquisi- 
tions on which it was based were held on 
the “Domes-days,” or law-days, of the va- 
rious hundreds. 

“If English history is to be understood, the law 
of Domesday Book must be mastered. We have 
here an absolutely unique account of feudalism in 
two different stages of its growth, the more trust- 
worthy, though the more puzzling, because it gives 
us particulars and not generalities.” Maitland, 
Domesday and Beyond 3. It is not a collection of 
laws; nor a register of title ; it is a “geld” book ; 
id. For a partial bibliography, see 2 Sel. Essays, 
Anglo-Amer. L. H. 77. See Round, Feudal England ; 
11 Engl. Hist. Rev. 209 (Pollock); Ellis, General 
Introd. to Domesday; Ballard, Domesday .Bor- 
oughs; Ballard, Domesday Inquest; 2 Holdsworth, 
Hist. E. L. 118; 1 Soc. Engl. 236 ; Domesday Studies 
(papers read at the Domesday Commemoration, 
1SS6); Maitland, Domesday Book and Beyond. 

DOMESMEN (Sax.). An inferior kind of 
judges. Men appointed to doom (judge) in 
matters in controversy. Cowell. Suitors in 
a court of a manor in ancient demesne, who 
are judges there. Blount; Whishaw ; Termes 
de la Ley. See Juby. 

DOMESTIC ATTACHMENT. See Attach- 

MEXT. 

DOMESTIC MANU FACTURES. This 

term in a state statute is used, generally, of 
manufactures within its jurisdiction. Com. 
v. Giltinan, 64 Pa. 100. 

D0MESTIC P0RT. See Home Port. 

D0MESTICS. Those who reside in the 
same house with the master they serve. The 
term does not extend to workmen or laborers 
employed out-of-doors. Ex parte Meason, 5 
Binn. (Pa.) 167; Cook v. Dodge, 6 La. Ann. 
276; Richardson v. State, 43 Tex. 456; Mer- 
liu, Rêpcrt. The act of congress of April 30, 
1790, s. 25, used the word domestic in this 
seuse. This term does not extend to a serv- 
ant whose employment is out of doors and 
not in the house; Wakefield v. State, 41 Tex. 
556. 

Formerly this word was used to designate those 
who resided in the house of another, however ex- 
alted their station, who perfcrmed services for hira. 
Voltaire, in writing to the French queen, in 1748, 
says, “Deign to consider, madam, that I am one of 
the domestics of the king, and consequently yours, 
my companions, the gentlemen of the king,” etc. ; 
but librarians, secretaries, and persons in such 
honorable employments would not probably be con- 
I pidered domestics, although they might reside in 
the houses of their respective employers. 

Pothier, to point out the distinction between a 
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domestlc and a servant, gives the followlng exam- 
ple: —A llterary man who lives and lodgcs with 
you, solely to be your companion, that you may 
profit by his conversation and learning, is your do- 
mestic; for all who live in the same house and 
cat at the same table w'ith the owncr of the house 
are his domestics ; but they are not scrvants. On 
the contrary, your valct-de-chambre, to whom you 
pay wages, and who sieeps out of your house, is not, 
propcrly spcaking, your domestic, but your servant, 
Pothier, Proc. Cr. sect. 2, art. 5, 5 5 ; Pothier, Obi,. 
710, 828; 9 Touliier, n. 314; H. de Pansey, Des Jus- 
tices de Paix, c. 30, n. 1. 

DOMICIL. TJisit place where a inan has 
his true, fixcd, and perinanent liome and 
principal estahlishnient, and to which whon- 
ever he is absent lie has the intentiuii of re- 
turning. AVliite v. Crawford, 10 Mass. l.SJS; 
Tanner v. King, 11 La. 175; Crawford v. 
IVilson, 4 Barb. (X. Y.) 505; Wliite v. Brown, 
Wall. Jr. 217, Fcd. Cas. Xo. 17,558; Iiorne 
v. Ilorne, 31 X. C. 99; Holliinan’s Ilcirs v. 
Peehles, 1 Tex. 073; Ilairston v. Ilairston, 
27 Miss. 704, G1 Am. llec. 530; Chaine v. 
Wilson, 1 P.osw. (X. Y.) G73; Hayes v. Hayes, 
74 111. 312. 

The domicil of a person is that place or 
eountry in which his liabitation is fixed, 
without any present intention of removing 
therefrom. [1S92] 3 Ch. 1S0; Story, Confi. L. 
§ 43. 

Diecy defines domieil as, in general, the 
place or country which is in fact his perma- 
nent home, but is in some cases the place or 
country which, whether it be in fact his home 
or not, is determined to be his liome by a 
rule of law; Dicey, Dom. 42; and again as 
“that place or country eithcr (1) in which 
he in faet resides with the intcution of resi- 
dence (cmimus mancndi ); or (2) in which, 
having so resided, he contiuues actually to 
reside, though no longer retaiuing the in- 
tention of residence; or (3) with rcgard to 
whicli, having so resided there, he retains 
the intention of residence, though he, in 
fact, no longer resides there;” id. 44. Thc 
same definition substantially is given in Di- 
cey, Confl. Laws (Moore’s ed.) 727. lt is 
there said not to include cascs of domicil 
created by operation of law. 

Domicil is “a babitation fixed in some 
plaee with tlie intention of remaining there 
alway.” Vattcl, Droit dcs Gcns , liv. i, e. xix, 
s. 21S, Du Domicilc, 

“Tbe place where a person has establislied 
the principal seat of his residcnce and of 
his husiness.” Puthior, Introd. Gcn. Gout. 
d'Orlcans , ch. 1, s. 1, art. S. 

“That place is to be rogardod as a man’s 
•domicil which he has freely eliosen for lds 
permaiient abode [and thus for the ccntre 
at onee of liis lcgal relations and his busi- 
ness].” Savigny, S. 353. 

“A residence at a particnlar place, aecom- 
panied witli [positive or prcsumptivo proof 
of] an intention to remain tbere for an un- 
limitod time.” Pbillimore, Int. Law 49. 

“ThaC phice is properly the domicil of a 
person iu which he has voluutarily fixed 


the hahilation of himscdf ancl ]fis family, not 
tor a mere special and tompurary purpose, 
hut with a present iiitention f inaking ii his 
permanent home, unless and until *on * t ling 
(wbicb is uuexpeeted or m ruinj shall oc- 
cur to induce hiin to ado[ t soiue <»tlcr jmt- 
inanent Jiome.” 2S L. J. ('h. 501, 3*iG, j»er 
Kindersley, V. C. It is said to be a rc..o 
tioii betweon an individual aud a particuli r 
loeality or country. 22 Harv. L. Itev. 22<i; 
la re Keed's Will, 4S Or. 5U0, S7 I’ae. 7G5. 

It lias bcen said tbat th»*re is no j»r* Nc* 
definition of the word ; 25 L. J. Cli. 730; 
hut Dicey (Domicil, App. and in liis Coiill. 
Laws 751) disseuts from this statoiueuL ln 
the lattcr work the learned writer says th.u 
“the attempts wliich have been made to de- 
fine domieil, and of the critieisms upon such 
attempts, lead to results which may bo sum- 
med up as follows: 

“First. Domicil, bcing a complcx term, 
must, from the nature of tbings, be cajiable 
of definition. In otber words, it is a term 
wbicb has a nieaniiig, and tbat meaning can 
be cxp]ained by analyzing it into its ele- 
ments. 

“Secondly. All tlie best definitions agree 
in making the eleincnts of domicil ‘rcsidenco’ 
and 'animus mancndi .’ 

“Tbirdly. Scveral of these definitlons— 
sucJi, for exainple, as Story’s Pliillimore’s, 
or \*ice-CbaiicelIor Kindersley’s —have sue- 
ceeded in giving an explanatinn of tbe inean- 
ing of domicil, whicli, even if not cxpressed 
in the most precise language, is substantial- 
ly accurate. 

“Fourtlily. The reason wiiy Engllsh courts 
have been inclined to hnld tliat no definition 
of domicil is satisfactory is, that tliey have 
fouiid it impossible to reeoncilo any defini- 
tion witli tliree sets of judicial docisions or 
dicta (an olliccr in the servico of tho East 
India Comjiany; an Englishman acquiring 
a domicil in another country; and a per- 
son residing in anolher cnuntry for his 
health). Wlien, however. tliese sets aro ex- 
aiuiued, it is found tbat two of tbem con- 
sist of oasos embodying views of domicil 
now adinitted to be erroneous, whilst the 
tbird set can ho roroneiled with all the bost 
definitions of domieil.” Dicey, Confi. Laws 
755. 

A person nnist have a domicil for pur- 
jioses of taxation ; Thorndike v. City of Bos- 
ton, 1 Metc. (Mass.) 212; Borland v. Citj* of 
Boston, 152 Mass. 89. 42 Am. Kep. 424 ; 
Cliurch v. Kowell, 49 Me. 5G7; for jurlsdic- 
tion; Andrews v. Andrew^, l^S IT. S. I I, 23 
Sup. Ct. 237, 47 L. Ed. 3GG; Bell v. Bell, 1S1 
U. S. 175, 21 Sup. Ct. 551. 45 L. Ed. S04 : 
Stroitwolf v. Streitwolf. 1S1 V. S. 179. 21 
Sup. Ct. 553, 45 L. Ed. SG7; Aycr v. Weeks, 
05 X. II. 24 S, 1S Atl. llOS, G L. K. A. 71G, 
23 Am. St. Ib‘ji. 37; for succossion: Gilnian 
v. Gllnian. 52 Me. 1G5, S3 Am. Dec. 502; 
Merrill’s Ileirs v. Morrissett. 7G Ala. 433; 
Dupuy v. Wurtz, 53 X. Y. 55G; for adminis- 
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tration; Hindman’s Appeal, 85 Pa. 466; for 
pauper settlement; Abington v. North Bridge- 
water, 23 Pick. (Mass.) 177; for loyal char- 
acter; Desmare v. U. S., 93 U. S. 605, 23 L. 
Ed. 959; for homestead exemption; Shep- 
herd v. Cassiday, 20 Tex. 24, 70 Am. Dec. 
372; for attachment; Morgan v. Nunes, 54 
Miss. 308; Ilicks v. Skinuer, 72 N. C. 1. A 
person can, however, have but one domicil 
at a time; Desmare v. U. S., 93 U. S. 605, 
23 L. Ed. 959; Shaw v. Shaw, 9S Mass. 15S; 
Evans v. Payne, 30 La. Ann. 502; Dupuy v. 
Wurtz, 53 N. Y. 556; Abington v. North 
Bridgewater, 23 Pick. (Mass.) 170; but Cock- 
burn (Nationality) says that it is quite pos- 
sible for a person to have two domicils. See 
Morse, Citizenship 100. And it is said that 
a person may have both a civil and a com- 
mercial domicil; Dicey, Confl. Laws 740. 

A bachelor cannot claim tlie place where 
he takes his meals as his residence for vot- 
ing purposes, wlien he keeps a business of- 
fice and sleeping apartments in connection 
Mherewith in another place, where he spends 
most of his time; State v. Savre, 129 Ia. 
122, 105 N. W. 3S7, 3 L. R. A. (N. S.) 455, 
113 Am. St. Rep. 452; Behrensmeyer v. 
Ivreitz, 135 111. 591, 26 N. E. 704 (where an 
engineer had a room in one state and took 
his meals in another) ; Carter v. Putnam, 
141 111. 138, 30 N. E. 681 (where an unrnar- 
ried man was in business in one town and 
took the greater number of his meals with 
his father, who lived in another, keeping 
part of his clothing in each place); Long- 
hammer v. Munter, 80 Md. 518, 31 Atl. 300, 
27 L. R. A. 330. 

Where a house was located on the line 
between two towns, it was said by Shaw, C. 
J., that if it could be ascertained where 
the occupant usually slept, this would be a 
preponderating circumstance, and, in the ab- 
sence of other proof, decisive; Inhabitants 
of Abington v. Inhabitants of North Bridge- 
water, 23 Pick. (Mass.) 170. 

Domicil may be either national or domes- 
tic. In deciding the question of national 
domicil, the point to be determined will be 
in which of two or more distinct nationali- 
ties a man has his domicil. In deciding the 
matter of domestic domicil, the question is 
in whicli subdivision of the nation does the 
person have his domicil. Thus, wliether a 
person is domiciled in England or France 
would be a question of national domicil, 
whether in Norfolk or Suffolk county, a 
question of domestic domicil. The distinc- 
tion is to be kept in mind, since the rules 
for determining the two domicils, though fre- 
quently, are not necessarily, the same; see 
2 Kent 449; Story, Confl. Laws § 39; Westl. 
Priv. Int. Law 15 ; Wheat. Int. Law 123. 

The Romanists and civilians seem to at- 
tach about equal importance to the place 
of business and of residence as fixing the 
place of domicil; Pothier, Introd. Gen. Cout. 
d'Orleans , c. 1, art. 1, § 8; Story, Confl. Laws 


§ 42. Thls may go far towards reconciling 
tlie discrepancies of the common law and 
civil law as to what law is to govern in re- 
gard to contracts. 

Legal residence, inhahitancy, and domicil 
are generally used as synonymous; Isham v. 
Gibbons, 1 Bradf. Surr. (N. Y.) 70; Del 
Hoyo v. Brundred, 20 N. J. L. 328; Bartlctt 
v. Brisbane, 2 Rich. (S. C.) 4S9; Moore v. 
Wilkins, 10 N. H. 452; Cooper v. Galbraith, 
3 Wash. C. C. 555, Fed. Cas. No, 3,193; 
Crawford v. Wilson, 4 Barb. (N. Y.) 505; 
Holmes v. Greene, 7 Gray (Mass.) 299; 
Church v. Crossman, 49 Ia. 447; but much 
depends on the connection and purpose; In 
re Thompson, 1 Wend. (N. Y.) 43; Lyman v. 
Fiske, 17 Pick. (Mass.) 231, 28 Am. Dec. 293; 
Inhabitants of Exeter v. Inhabitants of 
Brighton, 15 Me. 58; “residence” has a more 
restricted meaning than “domicil;” Chariton 
County v. Moberly, 59 Mo. 238; Foster v. 
Hall, 4 Ilumph. (Tenn.) 346; Borland v. Bos- 
ton, 132 Mass. 89, 42 Am. Rep. 424. So also 
in insolvency statutes; Cobb v. Rice, 130 
Mass. 231; those relating to administration 
and distribution; White v. Tennant, 31 W. 
Va. 790, 8 S. E. 596, 13 Am. St. Rep. 896; 
testamentary matters; In re Zerega’s Will, 
20 N. Y. Supp. 417; eligibility for public 
office; People v. Platt, 50 Hun 454, 3 N. Y. 
Supp. 367; attachment statutes; Labe v. 
Brauss, 12 Pa. Co. Ct. Rep. 255; and mat- 
ters of jurisdiction; De Meli v. De Meli, 120 
N. Y. 485, 24 N. E. 996, 17 Am. St. Rep. 
652; Bradley v. Fraser, 54 Ia. 2S9, 6 N. 
W. 293; Penfield v. R. Co.. 29 Fed. 494. 
Within divorce statutcs, residence has been 
construed as equivalent to domicil; Graham 
v. Graham, 9 N. D. SS, 81 N. W. 44; Downs 
v. Downs, 23 App. D. C. 381; Hinds v. 
Hinds, 1 Ia. 36; but it must be an actual 
residence; Ilamill v. Talbott, 81 Mo. App. 
210. Besides mere bodily presence with- 
in the state, there must be the present bona 
fide purpose of abiding there indefinitely as 
a home; Graham v. Graham, 9 N. D. S8, S1 
N. W. 44; mere length of time during which 
a person has lived in a particular locality 
is not controlling; and if he remain there 
longer than the period of time required to 
give him a legal residence, but without any 
intention of making it his permanent place 
of residence, he does not. become a resident 
thereof; Sylvester v. Sylvester, 109 Ia. 401, 
S0 N. W. 547. 

The term citizenship ordinarily conveys a 
distinct idea from tliat of domicil; State v. 
Adams, 45 Ia. 99, 24 Am. Rep. 760; but it is- 
often construed in the sense of domicil; Mor-* 
ris v. Gilmer, 129 U. S. 315, 9 Sup. Ct. 2S9, 
32 L. Ed. 690; Comitis v. Parkerson, 56 Fed. 
556, 22 L. R. A. 14S. 

Two things must concur to establish dom- 
icil,—the fact of residence and the intention 
of remaining. These two must exist or must 
have existed in combination; State v. Hal- 
lett, 8 Ala. 159; Crawford v. Wilson, 4 Barh 



DOMICIL 


917 


DOMICIL 


(X. Y.) 501; Rbolton v. Tiflin, 0 TIow. (I T . Sj 
12 L. Ed. .TS7 ; Lyman v. I'iske, 17 Dick. 
(Mass.) 221, 28 Am. Dec. 203; Ilairston v. 
Ilairston, 27 Miss. 701, 01 Am. Dec. 530; 
Leaoh v. Pillsbury, 15 X. II. 137; C’ity of 
Ilartford v. Champioii, 5S C’onn. 2(i8, 20 Atl. 
471. There must liave boen an actual resi- 
donce ; Koosevelt v. Kellogg, 20 .T**luis. (X. 
Y.) 20S; Ilennen v. Ilennen, 12 La. 100; Des- 
esbats v. lierijuier, 1 Hinn. (I’a.) 310. 2 Ain. 
Dec. 4 4S. The character of tlie residencr* is 
of no importanee; Inhabitants of Watcrbor- 
ough v. Inhabitants of Xewli(*ld, S Gre<*nl. 
(Me.) 203; Iiradley v. Lowry, Sjieers, E<j. 
(S. C.) 3, 31) Ani. Dec. 112; 5 E. I,. & Erj. 52; 
Yerrct v. I’ouvillain, 33 La. Ann. 1301; and 
if it has onee existed, mere tempurary ab- 
seneo will not destroy it, however long con- 
tinued; 7 Cl. & F. S42; Sherwood v. Judd, 
3 liradf. Surr. (X. Y.) 2C7; Koyd v. Keck, 
20 Ala. 703; Mclutyre v. Chappcll, 4 Tex. 
1S7 ; Inhabitants of Ivnox v. Inhabitants of 
Waldoborough, 3 Greenl. (Mt*.) 455; Shattuck 
v. Maynard, 3 X. II. 123; Fain v. Crawford, 
01 Ga. 30, 1C S. E. 10G; Chariton Connty v. 
Moberly, 50 Mo. 23S; Uoss v. Itoss, 103 Mass. 
57G; as in the case of a soldier in thc army; 
Inhabitants of Krcwor v. Inhabitants of Lin- 
naeus, 3G Me. 42S; Crawford v. Wilson, 4 
Barb. (X. Y.) 522. And tlie law favors the 
presumi>tion of a continuance of domicil; 5 
Yes. 750; President, etc., ot‘ Ilarvard Col- 
lege v. Gore, 5 Pick. (Mass.) 370; White v. 
Brown, 1 Wall. Jr. 217, Fed. Cas. Xo. 17,538; 
Chaine v. Wilson, 1 Bosw. (X. Y.) G73; 
IIood*s Estate, 21 Pa. 10G; Ferguson v. 
Wright, 113 X. C. 537. 1S S. E. 001. The 
originnl domicil continuos till it is fairly 
changed for anotbcr; 5 Madd. 232, 370; Jen- 
nison v. Ilapgood, 10 Pick. (Mass.) 77 ; State 
v. Ilallctt, S Ala. 150; Laync v. Pardee, 2 
Swan (Tenn.) 232; Ilolliman's Ileirs v. Pee- 
bles, 1 Tex.'t>73; Burnham v. Kangeley, 1 
Woodb. & M. S, Fed. Cas. Xo. 2,170; Inhabi- 
tants of Exeter v. Inhabitauts of Brighton, 
15 Me. 5S; IJaird v. Byrne, 3 Wall. Jr. 11, 
Fed. Cas. Xo. 757; and revives on an inten- 
tion to return ; 1 Curt. Eccl. S5G; Frost v. 
Brishin, 10 Wcnd. (X. Y.) 11. 32 Am. Dee. 
423; Tbe Venus, S Cra. (U. S.) 27S, 3 L, Ed. 
553; 3 C. Kob. 12; The Friondsehaft, 3 
Wheat. (U. S.) 34, 4 L. Ed. 322; State v. Ilal- 
lett, 8 Ala. 159; Miller’s Estate, 3 Kawle 
(Pn.) 312, 24 Am. Dee. 345; The Ann Green, 
1 Gall. 275, Fed. Cas. Xo. 114; Catlin v. 
Gladding, 4 Mas. 3üS. Fed. Cas. Xo. 2,520; 
L. K. 1 II. L. Sc. 41; In re Wriglcy, S Wend. 
(X. Y.) 134. Tliis principle of revival, how- 
ever, is said not to apply wliore boih domi- 
cils are domestic; 5 Madd. 370; Am. Load. 
Cas. 714. Where a young man left the state 
of his original domicil to go to annther state 
to fill a delinite engagement for a year and 
for his health, and at the eiul of such en- 
gagement, returned to the dmnicil of liis 
origin, it was lield tliat if he had <*ver re- 
nouuced his domicil of origin, he had regain- 


ed it by rev» rter, it not ai pearing tbat he 
had a doniiul eKewlmre; Mayo v. Soeitty, 71 
Miss. 500, 15 South. 701. 

Mere taking up resid nee is nr t mi i »*lent, 
unless tliere be an intei.iion in abaialoii a 
fonner domieil ; Bradle.v v. L«*\\iy, Speers 
Eq. (S. C.) 1, 30 Ani. DeO. 112; Ü M. A W. 
511; Inliabitants of Wa\m* v. Inl abiunts of 
Greene, 21 Me. 357; Putinmi v. Jolu^cui. 10 
Mass. 4SS; 1 Curt. Ecel. pcopb» v. Per- 

alta, 4 Cal. 175; Bartlett v. City uf Ntw 
York, 5 Sandf. (X. Y.) li ; Priee v. Pri -e, 15« 
I’a. G17, 27 Atl. 201; State v. Dauon. 77 
Mo. G7S; nor is it even prima facii evidence 
of domieil wben the nattire of th<* r^ideree 
eitlier is inconsistent witli, or rebuts the pre- 
sumption of the existeiiee of an unimus ma- 
nnidi; Dieey, Dom. Knle 10; 31 L. J. Ch. 
212. Xor is iutention of eonstituting domi< il 
aluiie, unless aceompanied bv somo nets in 
furtherance of sueh inteiitioii; Chaiue v. 
Wilson, 1 Bosw. (X. Y.) G73; Kingjold v. 
Barley, 5 Md. Imj, 50 Am. Doc. 107; Wright 
v. Boston, 12G Mas>. IGl; Carey’s Appeal. 75 
Pa. 201 ; Morris v. Gilmer, 120 U. S. 32S, 0 
Sup. Ct. 2S0, 32 L. Ed. G00. A subsequent 
inteiit may be grafted on a temporary re"i- 
dence; 2 C. Kob. 522. Kemoval to a place 
with an intention of remaining there for 
an indcfinitc perind and as a place of tixcd 
present domicil, conuitutes domicil, thougli 
tliorc he a floating inteiitinn to return: 2 B. 
& P. 22S; 5 Ilnirg. Eecl. 574. Both inliabit- 
ancy and intention are to a great exteiit 
matters nf faet. and may be gathered from 
slight indications ; Pearee v. State. 1 Snecd 
(Tenn.) 05. 00 Am. Dec. 155; B< rry v. Ilnll, 
G X. M. G13, 30 Pac. 950. A statute as to ac- 
quiring a residence will he strictly eonstrued, 
and wherc a person spends part of his tlme 
in one state and the other part at’his homo 
in nnother. and where he has no busincss in 
the former hut appoars to be gaining a resi- 
dence for thc purpose of divorce only. ho is 
not a bona fidc resident ; Albee v, Albee, 43 
111. App. 370. Tlic plaee where a person Ilvos 
is presunn d to he the place of doinicil until 
facts (‘slahlish the eontrary: 2 B. & I\ 22\ 
n.: 2 Kent 532: Shepard v. Wright, 115 X. 
Y. 5S2, 21 X. E. 721. A dooedent is jiresumed 
to have beon domiciled nt the place wln rt» hc 
died; Kiiur v. U. S.. 27 Ct Cl. 529; s<*e 5 
Ves. Jr. 750; luit where he was n nm-resl- 
dont of the stnte for inanv yenrs aud uutil 
witliin two montlis prior to lfls death. tlie 
presniuptinii is that he wns n non-resident 
at the time of his <leath: I’rice v. I’rice, 15i*> 
I’a. G17, 27 Atl. 291. 

Proof <>f domicil does not dcpend up<*n 
any partimlar faet, but upon whethor nll 
tlie fnets and cireimmtancrs tak«»n togethcr 
tond to cstnblish the fact; Inhabitants <*f 
Abington v. Inhabitants of Xorth Brldge- 
water, 23 I’ick. (Mass.) 170: Appenl of Iliml- 
man, S5 Pa. 4GG. Engaging in luisincss aml 
voting in n parti'-ular plac<* are cvidcncü <»f 
domieil thcre; Myr. 1‘rob. Cal. 257; voting 
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in a place is cvidcnce, thougb not conclu- 
sive; Hayes v. Ilayes, 74 111. 312; Inhabitants 
of East Livermore v. Inhabitants of Farm- 
ington, 74 Me. 154; Easterly v. Goodwin, ‘< } >o 
Conn. 279, 95 Am. Dec. 237; Smith v. Croom, 
7 Fla. 81; Hewes v. Baxter, 4S La. Ann. 
1303, 20 South. 701, 36 L. It. A. 531. That it 
will be given decisive weight, see Wolf v. 
McGavock, 23 Wis. 51S; that it will turn the 
scale in a case where a man has two places 
of residenee at different times of the year, 
see Hairston v. Ilairston, 27 Miss. 704, 61 
Am. Dec. 530; Chariton County v. Moberly, 
59 Mo. 23S. The mere act of registration as 
a voter is not concltisive as to change of resi- 
dence; ]\Iallard v. Bank, 40 Xebr. 7S4, 59 N. 
\V. 511; but see Fulham v. Ilowe, 60 Vt. 351, 
14 Atl. 652, apparently contra ; is a circum- 
stance to be considered with others; Lyman 
v. Fiske, 17 Pick. (Mass.) 231, 3S Am. Dec. 
293; so of a poll tax; Chase v. Chase, 66 N. 
H. 5SS, 29 Atl. 553; payment of taxes; 
so is the execution of one’s will in accord- 
ance with the laws of a particular place; 
Dupuy v. Wurtz, 53 N. Y. 556 : attending a 
particular church ; Fulham v. Howe, 62 Vt. 
386, 20 Atl. 101. But the ownership of real 
estate in a place not coupled with residence 
therein is of no value; Price v. Pric-e, 156 
Pa. 617, 27 Atl. 291; Holliman’s Heirs v. 
Peehles, 1 Tex. 673. Declaring an intent to 
become a citizcn is not sufficient to prove 
an intention to adopt a domicil in the place 
where the declaration is made; Bremme's 
Estate, 13 Pa. C. C. R. 177. Declarations 
made at the time of change of residence are 
evidence of a permanent chauge of domicil, 
but a person cannot, by his own declara- 
tions, make out a case for himself; Doyle v. 
Clark, 1 Flipp. 536, Fed. Cas. No. 4,053 ; Viles 
v. City of Waltham, 157 Mass. 542, 32 N. E. 
901, 34 Am. St, Rep. 311; Ayer v. Weeks, 65 
N. II. 248, 1S Atl. 110S, 6 L. R. A. 716, 23 
Am. St Rep. 37 ; but see as to the latter, L. 
R. 2 P. & M. 435. Declarations of the party 
are admissible to prove domicil; Gundlin v. 
Packet Co., 6 Misc. 620, 26 N. Y. Supp. 73; 
Hulett v. Hulett, 37 Vt. 586; Reeder v. Hol- 
comb, 105 Mass. 94; Rucker v. Bolles, 80 Fed. 
504, 25 C. C. A. 600; Kemna v. Brockhaus, 
5 Fed. 762, 10 Biss. 12S; but acts are said to 
be more important than words; Firth v. 
Firth, 50 N. J. Eq. 137, 24 Atl. 916. 

A finding that a person intended to fix his 
domicil in the city wherein he was taxed 
for personal property was sustained on evi- 
dence that he had actually resided there for 
four years and had built an expensive house 
with the evident intention of making it his 
permanent home; and this against his own 
testimony as to his intention; Beecher v. 
Common Council of Detroit, 114 Mich. 22S, 72 
N. W. 206. 

Domicil is said to be of three kinds,— 
domicil of origin, or by birth, domicil by 
choice, and domieil by operation of law. The 
place of birth is the domicil by birth if at 


that time it is the domicil of tlie parents; 
2 Ilagg. Eccl. 405; Ilardy v. De Leon, 5 Tex. 
211. See Sasportas v. De La Motta, 10 Ric-h. 
Eq. (S. C.) 3S. If the parents are on a jour- 
ney, thc actual domicil of the parents will 
generally be the place of domicil; 5 Ves. 
750; Westl. Priv. Int. Law 17. Children of 
ambassadors; 14 Beav. 441; 31 L. J. 24, 391; 
and consuls; L. R. 1 Sc. App. 441; 4 P. D. 1; 
and children born on seas, take the domicil 
of their parents; Story, Confl. Laws § 48. 

The domicil of an illegitimate child is that 
of the mother ; 23 L. J. Ch. 724 ; Inhabitants 
of Houlton v. Inliabitants of Lubec, 35 Me. 
411; Inhabitants of Blackstone v. Inhab- 
itants of Seekonk, 8 Cush. (Mass.) 75; but 
it has been thought better to “regard the fa- 
ther who acknowledgcs his illegitimate chil- 
dren, or who is adjudged to be such by the 
law, as imparting his domicil to such chil- 
dren;” Whart. Confl. L. 37 ; L. R. 1 Sc. 
App. 441; see Westl. Priv. Int. Law 272, 
where it is said that the place of birth of a 
child whose parents are unknown, is its dom- 
icil; if that is unknown, the place where it 
is found. The domicil of a legitimate child 
is that of its father; L. R. 1 P. & D. 611; In- 
liabitants of Freetown v. Inhabitants of Taun- 
ton, 16 Mass. 52 ; Lacy v. Williams, 27 Mo. 
2S0 ; Kennedy v. Ryall, 67 N. Y. 379 ; Dresser 
v. Illuminating Co., 49 Fed. 257; Kelly v. 
Garrett, 67 Ala. 304 ; 2 Hagg. Eccl. 405; Blu- 
menthal v. Tannenholz, 31 N. J. Eq. 194; 
Desesbats v. Berquier, 1 Binn. (Pa.) 349, 2 
Am. Dec. 44S; 5 Ves. 7S6; see De Jarnett 
v. Harper, 45 Mo. App. 415. Westlake (Int. 
Law) maintains that a posthumous child 
takes its mother’s domicil; but see Whart. 
Coufl. Laws § 35. The domicil by birth of a 
minor eontinues to be his domicil till chang- 
ed; Overseers of Paterson Tp. v. Overseers 
of Byram Tp., 23 N. J. L. 394; Hiestand v. 
Kuns, 8 Blackf. (Ind.) 345, 46 Am. Dec. 481. 
See Dresser v. Illuminating Co., 49 Fed. 257. 
It changes with that of the father; Allgood 
v. Williams, 92 Ala. 551, S South. 722; La- 
mar v. Micou, 112 U. S. 452, 5 Sup. Ct. 221, 
28 L. Ed. 751; even though there was an 
agreement between the parents upon their 
separation that the rnother should have the 
control of the child; Lanning v. Gregory, 
100 Tex. 310, 99 S. W. 542, 10 L. R. A. (N. S.) 
690, 123 Am. St. Rep. S09. 

A student does not change liis domicil by 
residence at college; Granby v. Amherst, 7 
Mass. 1; Fry’s Election Case, 71 Pa. 302, 10 
Am. Rep. G9S; Sanders v. Getchell, 76 Me. 
15S, 49 Am. Rep. 606; Hart v. Lindsey, 17 
N. H. 235, 43 Am. Dec. 597; aud a prisoner 
removed from his domicil for temporary im- 
prisonment does not acquire a new domicil; 
Barton v. Barton, 74 Ga. 761; Young v. Pol- 
lak, 85 Ala. 439, 5 South. 279; Topsham v. 
Lewiston, 74 Me. 237, 43 Am. Rep. 5S4 ; or 
a conviet for a long term; Topsham v. Lew- 
iston, 74 Me. 237, 43 Am. Rep. 5S4; or a 
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fugitive from justice tbough intcnding never 
to return; Cobb v. Rice, loO Mass. 231; but 
see Young v. Pollak, S5 Ala. 439, 5 South. 
279. A change of residence for purjooses of 
health does not generally establish a new 
domicil; Ex parte Dlumer, 27 Tex. 734; Still 
v. NYoodvillc, 3S Miss. G4G. Absence in the 
service of the governmcnt does not necessa- 
rily aft'ect the domicil; Ilannon v. Grizzard, 
S9 N. C. 115; Dennis v. State, 17 Fla. 3S9; 
In re Town of Ilighlands, 22 N. Y. Supp. 
137; depending, of coursc, on the intention 
of the party; Darragli v. Bird, 3 Or. 229; 
Wood v. Fitzgerald, id. 5GS; Mooar v. Ilar- 
vey, 12S Mass. 219. A diplomatic reprcsenta- 
tive residing abroad does not change his dom- 
icil; Com. v. Jones, 12 I’a. 3G5; or a eon- 
sul; Wooldridge v. Wilkins, 3 IIow. (Mi.ss.) 
3C0; or one in the military or naval service; 
Brewer v. Linnaeus, 3G Me. 42S; Mooar v. 
Harvey, 12S Mass. 219; nor a sailor absent 
on duty; llallet v. Bassett, 100 Mass. 1G7. 

It was held, hovvever, in Tennessee, on a 
suit for divorce, that the acquisition of an 
actual liome in Washington, by the petition- 
er, witli the intention of remaining thcre for 
an indeüuite time, countervailed declara- 
tions of intention to return to Tennessec 
upon the happening of an uncertain fnture 
ev'ent; Sparks v. Sparks, 114 Tenn. GGG, SS S. 
W. 173; so one wlio ieft a state for the pur- 
pose of teaching school (the question arising 
as to the statute of limitations); Dignam v. 
Shaff, 51 Wash. 412, 9S Pac. 1113, 22 L. K. A. 
(N. S.) 99G ; Kcdfcarn v. Ilines, 123 Ga. 391, 
51 S. E. 407. 

The domicil of origin always remains in 
abeyance, as it were, to be resorted to the 
moment the domioil of choice is given up. 
If one leaves a domicil of choicc, vvith the 
intention of acquiring a new one, his domi- 
cil of origin attaches the moment he leaves 
the former, and persists uutil he acquircs 
the latter; L. R. 1 Sc. App. 441; Marks v. 
Marks, 75 Fed. 321 ; Dicey, Dom. 92. This, 
however, can only be true of national, as dis- 
tinguished from locai domicil; when a local 
domicil of choice is acquired, it certainly per- 
sists until a new one is adopted. 

Domicil by choice is that domicil which a 
person of capacity of his free will selects to 
be such. 

Domicil is conferred in many cascs by op - 
eration of hnc, either expressly or conse- 
quentially. The domicil of tho husbaml is 
that of the wife; Ilanbcrry v. Ilanberry, 29 
Ala. 719; McAfoe v. Fniversity, 7 Rush (Ky.) 
135; Wingfield v. Rliea. 77 Ga. 34; Bahbitt 
v. Babhitt, G9 111. 277 ; Mason v. Ilomer, 105 
Mass. 11G; Baldwin v. Flagg. 43 N. J. L. 495; 
7 II. L. C. 390; Anderson v. Watt. 13S U. S. 
094, 11 Sup. Ct. 419, 34 L. Kd. 1078. A \vo- 
man on marriage takes tbe doniicil of her 
husband, and a husband, if cntitled to a di- 
vorce, may obtain it thougli tlie wife be ac- 
tually residcnt in a foreign state; 2 Cl. & 


F. 4SS; Parrett v. Palmer, 8 Ind App. 350, 
35 N. E. 713, 52 Am. St. Rep. 479; Turner 
v. Turner, 44 Aln. 437; Sevvall v. Sewall, 122 
Mass. 1G2, 23 Am. Kep. 210; fY.uk v. Cook, 50 
V\ is. 1 J.j, 14 N. \\. 4 i3, 43 Am. Rep. 7 üG. 

But, wherc it is nece.ssary fcr h-r tu ilu so, 
the wife may acquire a v rr .m* d •i iicil, 
vvhich may be in the same juri d' rioii; Cbee- 
ver v. Wilson, 9 Wall. (U. S.) Kjv. 19 k. j:<i. 
C04 ; Dutcher v. Dutcher, 39 Wis. G 59 ; (h.uld 
v. Crow, 57 Mo. 204; riiapinaii v. Chapnmn, 
129 111. 3SG, 21 N. K. 80G; Barber v. liarl er, 
21 IIovv'. (U. S.) 5^2, 1 G L. Kd. 220; contra , 
2 Cl. & K. 4SS; Dicey, Dum. 101 . Sbe may 
rest on her liushand’s domicil for the purpose 
of obtaining a divorce; Masten v. Ma>teii, 15 
N. 11 . 159; Willianison v. Parislen, 1 Julins. 
Ch. (X. Y.) 3S9; Kickle v. Kiekle. 5 Yerg. 
(Tenn.) 203; Person v. Person, G Ilumphr. 
(T 01111 .) 11S; McDermott’s Appeal. S W. A S. 
(I*a.) 251. See Wood v. Wood, 54 Ark. 172, 15 
S. W. 459; 30 Am. L. Iiev. C04; Divokce. 

A wife divorced <1 mcnsa ct tlusro may ac- 
quire a separate domicil so as to sue her hus- 
hand in the United States courts; Barher v. 
Barber, 21 IIuvv. (F. S.) 5^2, 1G L. Kd. 22G; 
so where tlie wife is deserteil; Moftatt v. 
Moffatt, 5 Cal. 2S0; 2 K. L. & Kq. 52; 2 Kcnt 
573; but the right to do so springs from 
tlie nccessity for its exercise; Ilunt v. llunt, 
72 N. Y. 217, 2S Am. Rep. 129; Atherton v. 
Atlierton, 155 N. Y. 129. 49 N. K. 933, 40 L. 
U. A. 291, G3 Am. St. Rep. G50 ; Cheever v. 
Wilson, 9 Wall. (U. S.) 123, 19 L. Kd. G04 ; 
Ilaildoek v. lladdoek, 201 U. S. 5G2, 2G Sup. 
Ct. 525, 50 L. Kil. SG7, 5 Ann. Cas. 1. The 
vvife of au insane person may changc her 
domicil; McKnight v. Dudley, 14S Fed. 201. 
7S C. C. A. 102. 

Whcre a husband and vvife had an cstab- 
lisbed permanent resiilence in Minnesuta, 
and the vvife vvas compelled bv ber husbaml's 
tlireats to remov'e to Massachusetts, compli- 
anc*e with his eommands vvas held not to eon- 
stitute an abandoiiment of her domieil in 
Minnesota, tliough she rcmainod in Mas>a- 
chusctts several ycars; Iiechtel v. Becbtel, 
101 Minn. 511, 112 N. W. Ss3, 12 L. It. A. 
(N. S.) 1100; so a vvife’s abseiice from the 
city, after bciug deserted by her bushand, 
vvithout thc iutention of making her bome 
clsevvliere. vvns lield not sutlicient to cliangc 
hcr domicil in a suit for divoree: llumpbrey 
v. Humphrey, 115 Mo. App. 3G1. 91 S. W. 4(»5. 
Wbere tlie domicil of matrimony vvas in a 
particular state, nml tbe luisl and abandoned 
his vvife and vvent intu anotber stnte to avoid 
his marital ohligations. sucli otlier state did 
not beconie a nevv domlcil of matriinony. and 
therefore vvas 110 1 to be treated as tbe ae- 
tual or constructive domlOil of the vvife; Ilad- 
ilock v. lladdock, 201 U. S. 5G2. 2G Sup. Ct. 
525, 50 Ij. Kd. SG7, 5 Ann. Cns. 1. 

A Iiritisb subject born in Englaml liad re- 
sided in Kranee under sm h oircumstances 
that the Knglish law would deem him doml- 
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ciled there, although he did not acquire a 
domicil which the French law would recog- 
nize. Ile died leaving a will disposing of 
movables in England; held that the will 
should be governed by the English law; 22 

T. L. R. 711, following [1903] 1 Ch. 821. Un- 
der somewhat similar circumstances, the per- 
sonal property of a decedent was held to be 
subject to the law of France, which recog- 
nizes a conjugal domicil analogous to what 
is known in our law as a matrimonial domi- 
cil, and is distinguished from that domicil 
which is required for the purpose of con- 
tracting a lawful marriage; Harral v. ITar- 
ral, 39 N. J. Eq. 279, 51 Am. Rep. 17, where 
it was lield that the government autlioriza- 
tiou required by tlie French code to estab- 
lish a domicil in France is not necessary to 
establish a conjugal domicil, citing Le Bre- 
ton v. Nouehet, 3 Mart. O. S. (La.) 60, 5 Am. 
Dec. 73G; Kneeland v. Ensley, Meigs (Tenn.) 
620, 33 Am. Dec. 1CS; Glenn v. Glenn, 47 
Àla. 204; Mason v. Horner, 105 Mass. 116, 
to the point that with respeet to the prop- 
erty rights of husband or wife in the person- 
al property of the other, derived from the 
marriage relation, the place where the mar- 
riage was celebrated is not decisive; these 
rights depend on the matrimonial domicil. 
An English case held that where the matri- 
monial domicil was English, the Englisk 
courts had jurisdiction to entertain a suit 
for judicial separation, though the domicil of 
the parties was German; 23 T. L. R. 539. 
So in suits for nullity, residence and not 
domicil is the test of jurisdiction; 48 L. J. 
P. 1; 71 id. 74; [1902] P. 143. 

Divoree is regulated by the law of the 
domicil of the parties; [1S95] A. C. 517. A 
domicil for this purpose requires both the 
auimus and the factum; L. R. 1 H. L. Sc. 
307; and the intention is itself a question of 
fact, to be determined by evidence, the dec- 
larations of the party not being conclusive; 
[1892] 3 Ch. 180. 

The domicil of a widow remains that of 
her deceased husband until she makes a 
change; Story, Confl. Laws § 46; Mifflin Tp. 
v. Elizabeth Tp., 18 Pa. 17. 

Commercial domicil. There may be a com- 
merciai domicil acquired by maintenance of 
a commercial establishment in a country, in 
relation to transactions connected with such 
establishments; 1 Kent S2; Lan Ow Bew v. 

U. S., 144 U. S. 47, 12 Sup. Ct. 517, 36 L. Ed. 
340; U. S. v. Chin Quong Look, 52 Fed. 203. 
See Dicey, Dom. 341; The Dos Ilermanos, 2 
Wheat. (U. S.) 76, 4 L. Ed. 1S9. 

This is such a residence in a country for 
purposes of trade as makes a person’s trade 
or business contribute to or form part of the 
resources of suck country. The question is 
whether he is or is not residing in such coun- 
try with the purpose of continuing to trade 
there; Dicey, Confl. Laws 737. The inten- 
tion o£ remaining in the commercial domicil 


is the intention to continue to reside and 
trade there for the present; id . 73S. Com- 
mercial domicil is not forfeited by temporary 
abseuce at the domicil of origin; Lau Ow 
Bew v. U. S., 144 U. S. 63, 12 Sup. Ct. 517, 36 
L. Ed. 340; but if a person go into a foreign 
eountry and engage in trade there, he is, by 
the law of nations, to be considered a mer- 
chant of that country, and subject for all 
civil purposes, whether that country be hos- 
tile or neutral; 3 B. & P. 113; 3 C. Rob. 12; 
1 Hagg. 103, 104; U. S. v. Gillies, 1 Pet. C. 
C. 159, Fed. Cas. No. 15,206; Murray v. The 
Charming Betsy, 2 Cra. (U. S.) 64, 2 L. Ed. 
20S; and this whether the effect be to ren- 
der him hostile or neutral in respect to his 
bona fide trade; 1 Kent 75; 3 B. & P. 113; 

1 C. Rob. 249. 

Co?' 2 )orations. If the term domicil can ap- 
ply to corporations, they have their domicil 
wlierever they are created; L. R. 1 Ex. 42S; 
5 II. L. 416; City of St. Louis v. Ferry Co., 
40 Mo. 5S0; see North & South Rolling Stock 
Co. v. People, 147 111. 234, 35 N. E. 60S, 24 
L. R. A. 462; irrespeetive of the residence 
of the oöicers or the place where the business 
is transacted; Merrick v. Van Santvoord, 34 
N. Y. 208. If the cliarter does not fix the 
domicil, and the directors hold their meetings 
in several places, the domicil for taxing pur- 
pöses will be where the by-laws require the 
stockholders to hold their meetings; Grundy 
County v. Coal Co., 94 Tenn. 295, 29 S. W. 
116. The New York rule is that it is to be 
where the principal place of business is sit- 
uated; Austen v. Telephone Co., 73 Hun 96, 
25 N. Y. Supp. 91G. The place where the 
business is done and where its j)ersonal prop- 
erty is situated is the situs of suck property 
for taxation; Atlantic & P. R. Co. v. Lesueur, 

2 Ariz. 428, 19 Pac. 157, 1 L. R. A. 244, 2 
Interst. Com. Rep. 1S9. 

A permanent foreign agency of an insur- 
ance company may create an independent 
domicil in the place of the agency, for tke 
purpose of enforcing legal obligation; Mar- 
tine v. Life Ins. Soc., 53 N. Y. 339, 13 Am. 
Iiep. 529. See Ohio & M. R. Co. v. Wkeeler, 
1 Black (U. S.) 2S6, 17 L. Ed. 130. See For- 
eign Corporation; Citizen. 

Cha?ige of domicil. Any person, sui jnris , 
may make any bona fide ckange of domicil 
at any time; 5 Madd. 379; President, etc., 
of Harvard College v. Gore, 5 Pick. (Mass.) 
370; 35 E. L. & Eq. 532. And the object of 
the ckange does not affect the right, if it be a 
genuine change with real intention of per- 
manent residence; Cooper v. Galbraith, 3 
IVash. C. C. 546, Fed. Cas. No. 3,193; Case 
v. Clarke, 5 Mas. 70, Fed. Cas. No. 2,490; 
Catlett v. Ins. Co., 1 Paine 594, Fed. Cas. No. 
2,517; Young v. Pollak, 85 Ala. 439, 5 South. 
279. Domicil is not lost by going to another 
state to seek a home, but continues until the 
home ia obtained; Labe v. Brauss, 12 Pa. Co. 
Ct R. 255. Where the parties had abandoned 
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thelr domicil and were on their way to their - 
future home, the foriner domicil was not 
lost before tlieir arrival at the iilaee of the 
new domieil; Shaw v. Shaw, OS Mass. 158. 
Until a new domicil is obtained, the old one 
is not lost; Desmare v. U. S., 03 U. S. GU5, 
23 L. Ed. 059; Inliabitants uf Monson v. In- 
habitants of Fairlield, 55 Me. 117; but is 
presnmed to continue until shown to liave 
been changed; Anderson v. Watt, 13S U. S. 
C94, 11 Sup. Ct. 440, 34 L. Kd. 1078; Des- 
mare v. U. S., 03 U. S. G05, 23 L. Ed. 050. 

To eonstitute a change of domieil three 
things are essential: (1) Itesidencc in auoth- 
er place; (2) an intention to abandon the 
old domicil; and (3) an intention of acquir- 
ing a new one; or as some writers express it 
there must be an animus non rcvcrtcndi and 
an animus mancndi , or animus et factum; 
Berry v. Wilcox, 44 Neb. S2, G2 N. W. 240, 48 
Am. St. Itep. 700; Ilayes v. Ilayes, 74 111. 
312; 34 L. J. Ch. N. S. 212; 10 II. L. Cas. 
272; ln re Iteed’s Will, 4S Or. 500, 87 Bac. 
7G3. 

The factum is the transfer of the bodily 
preseuce, and the animus is the intention of 
residing pernianently or for an iudetinite 
period. A wife’s removal into another state 
for the beuefit of her husband’s health and 
a residence there for twelve years will not 
change the original domicil; In re Reed’s 
Will, 48 Or. 500, 87 Pac. 7G3; Ensor v. Graff, 
43 Md. 201; Cruger v. Plielps, 21 Mise. 252, 
47 N. Y. Supp. G1; Still v. Corp. of Wood- 
ville, 38 Miss. C4G; 10 Cl. & F. 42; Isham v. 
Gibbons, 1 Bradf. (N. 1Y) 60. In 73 L. J. K. 
B. N. S. GI3, reversing 85 L. T. N. S. 50S. G5 
J. P. 810, the House of Lords lield that the 
burden of proving that one whose domicil of 
origin was in the United States had changed 
his domieil was not overeome by proof that 
he originally came to England on account of 
his health, and lived there for twenty-seven 
years, describing himself as an American 
citizen, purchasing property in the United 
States in the hope of finally making his home 
there, etc. The Lord Chaucellor said that If 
the decedent intended to make England his 
permanent home, that country woukl become 
his domicil, notwithstanding that such in- 
tention was formed on account of the comli- 
tion of his health, but tliat he could not 
bring himself to a eonelusion from the facts 
whether the decedcnt entertained that Inten- 
tion or not, and expressly rested his opinlon 
against a change of domicil upon the fact 
tliat the burden was upon the party assert- 
ing a change of domicil to cstablish it. 

In the acquisition of a new domieil, more 
is reqnired than a mere change of rcsidencc; 
there must be a fixed Intention to renounce 
birthright in the plaee of original domicil and 
to adopt the political and munlcipal status In- 
volved by permanent rcsldence of choice 
elsewhere; [1006] A. C. 56; 04 L. T. 33 (an 
Englishman who lived the greater part of 


each year for thirty years in Scotland) ; and 
a case in 23 Ch. Div. 532, deuics the acquisi- 
tion of a doinicil of chuicc by a Britbh sub- 
ject in any part of China, on accuunt of 
differcnces of religion, cu^tums, ctc. See 24 
L. Q. K. 440, where thc case uf British diplo- 
matic agcnts, ctc., -rcsiding in India is dis- 
cussed, and the view takcu tliat thcir liomc 
domicil is not lost But it is held In Mathcr 
v. Cunningliam, 105 Me. 326, 74 Atl. 8»>0, 20 
L. II. A. (N. S.) 761, 18 Ann. Cas. 602, that 
the usual law of domicil applies to an Amcri- 
cau as to acquiring a dumicil in Shai gliai. 

A native of the United States, who had 
lived twcnty-seven years in England. but ul- 
ways described himsclf as an xVmerican citi- 
zen, aud had bought property in BaUimorc 
in the hope of finally rnaking his liome there, 
though from the state of his liealth a voyagc 
across tho Atlantic was impracticable, was 
hcld not to liave abandoned bis domicil of 
origin; [1004] A. C. 287. But a Scotchman 
who for tliirty ycars liad lived in Ccylun, 
where he was cngaged lu busiuess. and who 
never spoke of any inteution of takiug up 
his residence in Great Britaiu, but froquently 
expressed his dislike for the Scottisli cli- 
mate and pcuple, was hcld to have, animu ct 
facto , abandoncd his domicil of origiu in 
Seotland and ac<iuircd a doinicil of choice in 
Ceylon; [1007] Sc. 333, Ct. of Sess. 

There are limitations to the power to 
change a minor child’s doniicil in the case of 
alien parents; 5 East 221: Beople v. Mer- 
cein, 8 I’aige Ch. (N. Y.) 47; 2 Kont 226; 
and of the mother, if a widow; Burge 38 ; 
Carlisle v. Tuttle. 30 Ala. 613; scc Bruwn 
v. Lynch, 2 Bradf. Surr. (N. Y.) 214; De 
Jarnett v. Ilarper, 45 Mo. App. 415; how- 
ever, if she acquircs a ncw domicil by re- 
marriage, the child’s domicil does not chango ; 
Ryall v. Kcnncdy, 40 N. Y. Sup. Ct. 317; 
Brown v. Lynch, 2 Bradf. Surr. (N. Y.) 214; 
Inhabitants of Walpole v. Inhabitants of 
Marbleliead, S Cusli. (Mass.) 52s; Allen v. 
Thomason, 11 Ilumplir. (Toun.) 536, 54 Ain. 
I)ec. 55. Sce [1803] 3 Ch. 400; Lamar v. 
Micou. 112 U. S. 452, 5 Sup. Ct. 221, 2S L. 
Ed. 751; Johnson v. Copcland's Adm’r, 35 
Ala. 521. If a fathcr ahandons his cliildren, 
whn are'carod for aiul live witli thcir grand- 
motlicr for scvcral yoars, and he siibsoquent- 
ly removos tliom against licr wlll, the rosi- 
donce of the chlldren is not changcd ; Guard- 
ianslilp of Vnnce. 02 Cal. 105, 2S I’nc. 220 ; 
Dresser v. Uluminatlng Co., 40 Fcd. 257. 

The guardian Is sakl to havo tho same 
power ovor lils ward that a paront lms ovor 
his child ; Holyoko v. Ilaskins. 5 Bick. iMass.) 
20, 16 Am. Deo. 372; Whoclor v. IIolIIs, 33 
Tcx. 512; Pedan v. Robl>’s Adm’r, 8 Ohlo 
227; 1 Binn. 340, n.; 2 Kont 257. But see 
contra, Ilicstaud v. Kuns. 8 Blackf. ( Ind.) 
315, 4G Am. Dcc. 481. The point is not set- 
tled in England ; Diocy. Dom. 133. See 3 
Mer. G7; Appeal of Taney, 9 W. N. C. (Pa.) 
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564. “It Iias been generally beld tliat a 
guardian can cliange tüe ward’s domicil 
from one county to another in the same 
state; Anderson v. Anderson’s Estate, 42 Yt 
350, 1 Arn. Rep. 334; L. R. 5 Q. B. 325. It 
is doubtful, to say tlie least, whether the 
guardian can reruove the ward’s domicil out 
of the state in which he was appointed; L. 
II. 12 Eq. G17; Daniel v. Ilill, 52 Ala. 430. A 
guardian appointed in a state wliere the 
ward is temporarily residing cannot cliange 
the ward’s domicil from one state to anoth- 
er ;” Lamar v. Micou, 112 U. S. 452, 5 Sup. 
Ct. 221, 2S L. Ed. 751. But see Woodward 
v. Woodward, S7 Tenn. 644, 11 S. W. 892. 
The mere appointment of a guardian will 
not prevent the ward from changing his dom- 
icil where he has sutücient mental capacity 
to do so ; Mowry v. Latharn, 17 R. I. 480, 23 
Atl. 13; Talbot v. Chamberlain, 149 Mass. 
57, 20 N. E. 305, 3 L. R. A. 254. It may be 
considered questionable whether the guard- 
ian can change the national domicil of his 
ward; 2Kent226; Story, Cohfl. Laws § 506. 

The domieil of a lunatic may be changed 
by the direction or with the assent of his 
guardian; Ilolyoke v. Haskins, 5 Pick. 
(Mass.) 20, 16 Am. Dec. 372; Anderson v. 
Anderson’s Estate, 42 Vt. 350, 1 Am. Rep. 
334; In re Kingsley, 160 Fed. 275; contra , 
Inhabitants of Pittsfield v. Inhabitants of 
Detroit, 53 Me. 442. See L. R. 1 P. & M. 611; 
3 Ves. Jr. 19S; 9 W. R. 764. If the incom- 
petent has enough mind left to form an ani - 
mus manendi, the assent of the guardian to 
a change of domicil has been held immate- 
rial; Appeal of Culver, 4S Conn. 165; Tal- 
bot v. Chamberlain, 149 Mass. 57, 20 N. E, 
305, 3 L. R. A. 254; see 22 Harv. L. R. 220. 

The husband may not change his domicil 
after committing an offence which entitles 
the wife to a divoree, so as to deprive her of 
her remedy; Harteau v. Harteau, .14 Pick. 
(Mass.) 181, 25 Am. Dec. 372; Republic of 
Texas v. Skidmore, 2 Tex. 261. And it is 
said the wife may not in the like case ac- 
quire a new domicil; Frary v. Frary, 10 N. 
H. 61, 32 Am. Dec. 395; Harding v. Alden, 9 
Greenl. (Me.) 140, 23 Am. Dec. 549; Sawtell 
v. Sawtell, 17 Conn. 2S4; Fickle v. Fickle, 5 
Yerg. (Tenn.) 203; Richardson v. Itichard- 
son, 2 Mass. 153; Tolen v. Tolen, 2 Blackf. 
(Ind.) 407, 21 Am. Dec. 742. 

The laio of the place of domicil governs as 
to all acts of the parties, when not controlled 
by the lex loci contractus or lex rei sitcc. 
Personal property of the woman follows tlie 
law of the domicil upon marriage. It pass- 
es to the husband, if at all, in such cases as 
a legal assignment by operation of the law 
of domicil, but one which is recognized ex- 
tra-territorially ; 2 Rose 97; Holmes v. Rem- 
sen, 20 Johns. (N. Y.) 267, 11 Am. Dec. 269; 
Story, Confi. Laws § 423. 

The state and condition of the person ac- 
cording to the law of his domicil will gen- 
erally, though not universally, be regarded 


in other countries as to acts done, rights ac- 
quired, or contracts made in the place of his 
native domicil; but as to acts, rights, and 
contracts done, acquired, or made out of his 
domicil, the lex loci will generally govern in 
respect to his capacity and condition; 2 
Kent 234. See-Lnx Loci. 

The disposition of, succession to, or distrl- 
bution of the personal property of a de- 
cedent, wherever situated, is to be made in 
accordance with the law of his actual domi- 
cil at the time of his death; S Sim. 310; 
Grattan v. Appleton, 3 Sto. 755, Fed. Cas. 
No. 5,707; Rankin v. Holloway, 3 Smedes & 
M. (Miss.) 617; Bradley v. Lowry, Speers, 
Eq. (S. C.) 3, 39 Am. Dec. 142; Graham v. 
Public Adm’r, 4 Bradf. Surr. (N. Y.) 127; 
Leach v. Pillsbury, 15 N. II. 137. 

The principle applies equally to cases of 
voluntary transfer, of intestacy, and of tes- 
taments; 5 B. & C. 451; Grattan v. Apple- 
ton, 3 Sto. 755, Fed. Cas. No. 5,707; 3 Hagg. 
273; Ilarrison v. Nixon, 9 Pet. (U. S.) 503, 
9 L. Ed. 201; De Sobry v. De Laistre, 2 Harr. 
& J. (Md.) 191, 3 Am. Dec. 535; Blake v. 
Williams, 6 Pick. (Mass.) 2S6, 17 Am. Dec. 
372; French v. Hall, 9 N. H. 137, 32 Am. 
Dec. 341; In re Roberts’ Will, 8 Paige, Ch. 
(N. Y.) 519; Harvey v. Richards, 1 Mas. 381, 
Fed. Cas. No. 6,1S4; Thomas v. Tanner, 6 T. 
B. Monr. (Ivy.) 52. 

Wills are to be governed by the law of the 
domicil as to the capacity of parties; 1 Jarrn. 
Wills 3; and as to their validity and effect 
in relation to personal property; Irving v. 
McLean, 4 Blackf. (Ind.) 53; Conover v. 
Chapman, 2 Bail. (S. C.) 436; Smith v. Bank, 
5 Pet. (U. S.) 519, 8 L. Ed. 212; Barnes’ 
Adm’r v. Brasliear, 2 B. Monr. (Ky.) 3S2; 3 
Curt. Eccl. 468; Goodall v. Marshall, 11 N. 
H. 88, 35 Am. Dec. 472; Ilunter v. Bryson, 
5 Gill & J. (Md.) 4S3, 25 Am. Dec. 313; Du- 
puy v. Wurtz, 53 N. Y. 556; Johnson v. 
Copeland's Adm’r, 35 Ala. 521; Gilman v. 
Gilman, 52 Me. 165, 83 Am. Dec. 502; Appeal 
of Carey, 75 Pa. 201; but by the lex rei sitce 
as to the transfer of real property; Calloway 
v. Doe, 1 Blackf. (Ind.) 372; Robertson v. 
Barbour, 6 T. B. Monr. (Ky.) 527; Potter v. 
Titcomb, 22 Me. 303; Bailey v. Railey, 8 Ohio 
239; U. S. v. Crosby, 7 Cra. (U. S.) 115, 3 L. 
Ed. 287 ; Applegate v. Smith, 31 Mo. 166 ; Hol- 
man v. Hopkins, 27 Tex. 38; 14 Yes. 541; 
Appeal of Carey, 75 Pa. 201. See Lex Rei 
SlT^E. 

The forms and solemnities of the place of 
domicil must be observed; 4 M. & C. 76; 
De Sobry v. De Laistre, 2 H. & J. (Md.) 191, 
3 Am. Dec. 535; Desesbats v. Bcrquier, 1 
Binn. (Pa.) 336, 2 Am. Dec. 44S; Holmes v. 
Remsen, 4 Johns. Ch. (N. Y.) 460, 8 Am. 
Dec. 5S1; Harvey v. Richards, 1 ]Mas. 381, 
Fed. Cas. No. 6.184; Armstrong v. Lear, 12 
Wheat. (U. S.) 169, 6 L. Ed. 5S9; Gilrnan v. 
Gilman, 52 Me. 165, S3 Am. Dec. 502; John- 
son v. Copeland’s Adm’r, 35 Ala. 521. 

The local law is to determine the character 
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of property; Chapman v. Robertson, G Paige, 
Ch. (X. Y.) G.30, 31 Am. Dec. 2G4; Story, Conü. 
Laws § 447; Erskine, Inst b. 3, tit. 9, § 4. 
And it is heUl that a state maj r regulate the 
succession to personal as well as real proper- 
ty within its limits, witbout regard to the 
lex domicilii; Jones v. Marable, G Ilumphr. 
(Tenn.) 11G. 

The interpretation of a will of movables 
is to be according to the law of the place of 
the last domicil of the testator; L. R. 3 II. L. 
55; Appeal of Freeman, GS Pa. 151 ; 4 Bligh 
502; Ilarrison v. Nixon, 9 l'et. (U. S.) 4S3, 

9 L. Ed. 201. P»ut so far as its validity is 
concerned, it does not matter tliat after the 
will was made in one domieil tlie t(*stator ob- 
tained a new domicii, where he died; Whart. 
Confl. Laws § 592; Story, Coull. Laws § 479 
g. See Dupuj' v. Wurtz, 53 N. Y. 55G. Put 
it must be valid under the law of the ncw 
domicil. 

In Eugland, by statute, a will does not be- 
coine invalid nor is its construction altered 
by reason of the testator’s change of domicil 
after making it; Dicey, Dom. 30S. It has 
been said that the rules as to construction 
of wills apply whether they be of real or 
personal property, unless in case of real prop- 
erty it may be clearly gatliercd from the 
terms of the will tliat the testator had in 
view the lcx rei sitw; Story, ConÜ. Laws § 
479 h; 2 Bligh G0; 4 M. & C. 7G. But see, 
contra y Whart Confl. Laws § 597. See Cox- 
flict of Laws; Lex Rei Sit/E; Will. 

Uniforin acts have been passed in some 
states providing that a will executed outside 
a state is good in a state if valid in the state 
of its execution (Colorado, Kansas, Louisi- 
ana, Alassachusetts, Michigan, Uliode Island, 
Washington, Wisconsin, Alaska)., 

Distribution of the personal property of an 
intestate is governed exchisively hy the law 
of his actual domicil at the time of his 
death; 5 B. & C. 43S; Dannelli v. Dannelli’s 
Adin’r, 4 Bush (Ky.) 51; Ennis v. Smitli, 14 
IIow. (U. S.) 400, 14 L. Ed. 472; De Sobry v. 
De Laistre, 2 II. & J. (Md.) 193, 3 Am. Dec. 
535; llolines v. Renisen, 4 Johns. Ch. (N. Y.) 
4G0, 8 Am. Dec. 5S1; Ilarvey v. Itichards, 1 
Mas. 418, Fed. Cas. No. G,1S4; Leach v. Pills- 
bury, 15 N. H. 137. This includes the asccr- 
tainment of the person who is to take; Story, 
Conll. Laws § 481; 2 Ves. 35; 2 Keen ‘293. 
The dcsccnt of renl estate depends upon the 
law of the place of tlie real estate; S L. R. 
Ch. 812; Ilarvcy v. Ball, 32 Ind. 99; Kerr v. 
Moon, 9 Wheat. (U. S.) 5G5, G L. Ed. 1G1; 14 
Ves. 511; Grimball v. Patton, 70 Ala. G2G; 
Pratt v. Douglas, 3S X. J. E(j. 5IG; Keegau 
v. Geraghty, 101 111. 2G. Tlie question wheth- 
er dcbts are to be paid by the adiniiiistrator 
from the pcrsonalty or rcalty is to be decid- 
ed by the law of his domicil; 9 Mod. GG; 2 
Kcen 293. 

Insolvcnts and bankrupts. An assigmnent 
of property for the benelit of creditors valid 


by the law of the domicil is gcnorally recog- 
nized as valid everywhere; Bish. Insolv. 
Debt. 385; Ilolmes v. Remsen, 4 Johns. Ch. 
(N. Y.) 471, S Am. I)ec. 581; 2 Ro*e 97; 1 
Cr. M. & II. 29G; Tralu v. Ki udall, 137 
Mass. 3CG; Ackermau v. Cross. 40 Barb. (N. 
Y.) 4G5; Appeal of Smith, 101 Pa. 5si; Viin 
Winkle v. Armstrong, 41 N. J. Eq. 402. 5 Atl. 
449; in the abscnce of po«-itive statute to 
the contrary; Blake v. Williams, G Pi<k. 
(Mass.) 28G, 17 Am. Dec. 372; Oliver v. 
Towrcs, 2 Mart. N. S. (La.) 93,100; Milncv. 
Moreton, G Binu. (Pa.) 353, G Am. Dec. 4GG; 
lmt iiot to the injury of citizeus of the for- 
eign stato in which propcrty is situated; 5 
East 131; Saul v. His Creditors, 5 Mart. X. 
S. (La.) 59G, 1G Am. Dec. 212; Milne v. 
Moreton, G Binn. (Pa.) 3C0, G Am. Dec. IGG; 
Ogden v. Saunders, 12 Wheat. (U. S.) 213, G 
L. Ed. GOG; Johiison v. Parker. 4 Bush (Ky.) 
149; Kidder v. Tufts, 48 N. II. 125; Burk 
v. McClain, 1 II. & McII. (Md.) 23G; Moore v. 
Willett, 35 Barb. (N. Y.) GG3. But a compul- 
sory assignuient by force of statute is not of 
extra-torritorial operatinn; Ilolmes v. Rem- 
scn, 20 Jolms. (X. Y.) 229, 11 Am. Dec. 2G9; 
Milne v. Moretou, G Binn. (Pa.) 353, G Am. 
Doc. 4GG; Blake v. Williams, G Pick. (Mass.) 
2SG, 17 Am. Dce. 372; Wood v. Parsons, 27 
Mich. 159. Distribution of the elTects of in- 
solvont or bankriipt dcbtors is to l*e made ac- 
cording to the lnw of the domicil, subjoct to 
the same qualilications; Story, Contl. Laws 
§ 323, 423 ö. See, gencrally, 13 Am. L. Rcv. 
201; Whart. Confl. Laws; Morse, Citizen- 
ship; Tiffany; Selumler, Doincstic Rela- 
tions; Coxflict of Laws ; Bankkcct; For- 

EIGN CORPORATION; INSOLVENCT. 

D0M1NANT. That to which a servitude 
or cascment is duc, or for the I enclit of whidi 
it oxists. Distinguished froui scrvicnt , that 
from wbicli it is due. 

D0MINICUM (Lat. domaln; dcmain; de- 
mesne). A lordsliip. That of wliich one has 
the lordship or ownersliip. Tliat whieh re- 
mains undcr the lord’s immediate charge ami 
control. 

In ihls sense It Is equlvalcnt to the Saxon t>ord- 
laruls. Srclnmn. Gloss.; niount. In regard to 
lands for whlch the lord rocehed servlccs and hom- 
age merely, the dominicum was In the tmanL 

In Domcsday Book it moaiit tho homo farm 
as distinguished from the holdiugs of the 
tomuits. VinogradolT, Engl. Soc. iu Elevciith 
Ceutury 353. 

ITopcrty; domaln; auytliing pcrtalniiig to 
a lord. Cowcll. 

In Ecclesiastical Law. A chutvh. or any 
othcr building consccratcd to God. Du 
Cange. 

DOMINION. Ownership or right to prop- 
erty. 2 Bla. Com. 1. “Tho lioldcr has do- 
minion of the bill.” S East 579. 

Soveroignty or lordship, as tlio doniinion 
of thc scas. Black, L. Dict. 8ce Dcminiuxl 
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DOMINIUM (Lat.). Perfect and complete 
property or ownership in a thing. 

Plenum in re dominium ,—plena in re potestaa. 
This right is composed of three princlpal elements: 
The right to use, the right to enjoy, and the right 
to dispose of the thing, to the exclusion of every 
other person. To use a thing, jus utendi tantum, 
consists in employing it for the purposes for which 
it is fit, without destroying it, and which employ- 
ment can therefore be repeated; to enjoy a thing, 
jus fruendi tantum, consists in receiving the fruits 
which it yields, quidquid ex re nascitur; to dispose 
of a thing, jus abuiendi, is to destroy it, or to trans- 
fer it to another. Thus, he who has the use of a 
horse may ride him, or put him in the plow to culti- 
vate his own soil; but he has no right to hire the 
horse to another and receive the fruits which he 
may produce in that way. 

On the other hand, he who has the enjoyment of a 
thing is entitled to receive all the profits or rev- 
enues which may be derived from it. 

And, lastly, he who has the right of disposing of a 
thing, jus abutendi, may sell it, or give it away, 
etc., subject, however, to the rights of the usuary or 
usufructuary, as the case may be. 

These three elements, usus, fructus, abusus, when 
united in the same person, constitute the domini- 
um; but they may be, and frequently are, separat- 
ed, so that the right of disposing of a thing may be- 
long to Primus, and the rights of using and enjoy- 
ing to Secundus, or the right of enjoying alone may 
belong to Secundus, and the right of using to Ter- 
tius. In that case, Primus is always the owner of 
the thing, but he is the naked owner, inasmuch as 
for a certain time he is actually deprived of all the 
principal advantages that can be derived from it. 
Secundus, if he has the use and enjoyment, jus 
utcndi et fruendi simul, is called the usufructuary, 
ususfructuarius ; if he has the enjoyment only jus 
frucndi tantum, he is the fructuarius; and Tertius, 
who has the right of use, jus utendi tantum, is call- 
ed the usuary, — usuarius. But this dismemberment 
of the elements of the dominium is essentially tem- 
porary; if no shorter period has been fixed for its 
duration, it terminates v/ith the life of the usuary, 
fructuary, or usufructuary; for which reason the 
rights of use and usufruct are called personal serv- 
itude 3 . Besides the separation of the elements of the 
dominium among different persons, there may also 
be a jus in re, or dismemberment, so far as real es- 
tates are concerned, in favor of other estates. Thus, 
a right of way over my land may exist in favor of 
your house ; this right is so completely attached to 
the house that it can never be separated from it, ex- 
cept by its entire extinction. This class of jura in 
re is called predial or real servitudes. To constitute 
this servitude, there must be two estates, belonging 
to different owners ; these estates are viewed in some 
measure as juridical persons, capable of acquiring 
rights and incurring ohligations. The estate in fa- 
vor of which the servitude exists is the creditor- 
estate ; and the estate by which the servitude is 
due, the debtor-estate. See Hunter, Roman Law 
231; Eminent Domain. 

DOMINIUM DIRECTUM (Lat.). Legal 
owuership. Ownership as ■ distinguished 
from enjoyment. 

DOMINIUM DIRECTUM ET UTILE (Lat.). 
Full ownership and possession united in one 
person. 

DOMINIUM UTILE (Lat.). The beneficial 

ownö’rship. The use of the property. 

•» 

DOMINUS (Lat.). The lord or master; 
the owner. Ainsworth, Lat. Lex. The own- 
er or proprietor of a thing, as distinguished 
from him who uses it merely. Calvinus, 
Lex. A master or principal, as distinguished 


from an agent or attorney. Story, Ag. § 3; 
Ferriere, Dict. 

In Civil Law. A husband. A family. VL 
cat, Voc. Jur. 

DOMINUS LITIS (Lat.). The master of 
suit. The client, as distinguished from an 
attorney. 

And yet it Is said that, although he who has ap- 
polnted an attorney is properly called dominus litis, 
the attorney himself, when the cause has been 
tried, becomes the dominus litis. Vicat. 

DOMINUS NAVIS. In Civil Law. The ab- 

solute owner of a ship. Wharton. 

DOMIT/E (Lat.). Tame; subdued; not 
wild. 

Applied to domestic animals, in which a 
man may have an absolute property. 2 Bla. 
Com. 391. 

DONATARIUS (L. Lat.). One to whom 
something is given. A donee. 

DONATIO (Lat.). A gift. A transfer of 
the title to property to one who receives it 
without paying for it. Vicat. The act by 
which the owner of a thing voluntarily 
transfers the title and possession of it from 
himself to another person, without any con- 
sideration. See Indiana N. & S. R. W. Co. v. 
City of Attica, 5G Ind. 476; Georgia Teni- 
tentiary Co. No. 2 v. Nelms, 65 Ga. 499, 38 
Am. Hep. 793. 

A donation is never perfected until it has 
been accepted; for an acceptance is requisite 
to make the donation complete. See Assent; 
Ayl. Pand. tit. 9; Glef des Lois Rom.; 2 
Kent 43S; Penfield v. Thayer, 2 E. D. Sm. 
(N. Y.) 305; Ivey’s Adm’r v. Owens, 28 Ala. 
N. S. 641. In old English law and in the 
modern law, in several phrases, the word re- 
tains the extended sense it has in the civil 
law. 

Its literal translation, gift, has acquired in 
real property law a more liniited meaning, 
being applied to the conveyance of estates 
tail. 2 Bla. Com. 316; Littleton § 59; West, 
Symb. § 254; 4 Cruise, Dig. 51. There are 
several kinds of donatio: as, donatio simplev 
ct pura (simple and pure gift without com- 
pulsion or consideration); donatio absoluta 
et larga (an absolute gift); donatio condi - 
tionalis (a conditional gift); donatio stricta 
et coarctura (a restricted gift, as, an estate 
tail). 

D0NATI0 INTER VIVOS (Lat. a gift be- 
tween living persons). A contract which 
takes place by the rnutual consent of the 
giver, who divests himself of the thing giv- 
en in order to transmit the title of it to the 
donee, gratuitously, and the donee who ac- 
cepts and acquires the legal title to it. See 
Gift; Donatio Mortis Causa. 

D0NATI0 MORTIS CAUSA (Lat. a gift in 
prospeet of death). A gift made by a person 
in sickness, or other immediate peril, who, 
apprehending his death as near, delivers, or 
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causes to be delivered, to another, the pos- 
session of any personal goods, to Ueep as his 
own in ease of donor’s decease. 2 LJla. Com. 
514; Gourlcy v. Linsenüigler, 51 Pa. 345. 

The civil law defiues It to be a gift under appre- 
bension of dcath: as, when anyihlng Is given upon 
condition that if the donor dle the donee shall pos- 
sess It absoluteiy, or return it if the donor shouid 
survlve or sould repent of havlng rnade the gift, or 
if the donee should dic before the donor. Adams v. 
Nlchoias, 1 Mlles (Pa.) 109. 

It differs from a legacy, Inasmuch as lt does not 
require proof ln the court of probate; 2 Stra. 777; 
see 1 Bligh, N. S. 631 ; and no assent Is required 
from the executor to perfect the douee's tltle; 2 

Ves. 120; 1 S. & S. 245. It differs from a glft inter 
vivos because it Is ambulatory aud revocable dur- 
ing the donor's llfe because It may be uiade to the 
wife of the donor, and because it ls liable for his 
debts, and It requires actual delivery ; Poullaln v. 
Pouiiain, 79 Ga. 11, 4 S. E. 81. This divislon of gifts 
is taken from the Roman law, as are also the rules 
by which they are governed. 2 Kent 439. See aiso 
as to these distinctions Brett, L. Cas. Mod. Eq. 33. 

The donor need not be in extrcmis; Larra- 
bee v. Ilascall, 8S Me. 511, 34 Atl. 408, 51 
Am. St. Kep. 440. lt has been considered es- 
seutial to the validity of tlie gift that the 
donor should die of the very nialady from 
which death was apprehended at the time 
of making the gift; Williams v. Chamber- 
lain, 105 111. 210, 4G N. E. 250; Conser v. 
Snowden, 5-1 Md. 175, 39 Am. Itep. 3GS; but 
the better opiuion is that wliile it is not a 
requisite that he should die froin the very 
disease or peril from which lie apprehended 
death, yet there must be no intervening re- 
covery, and it is essential that his death en- 
sue as a result of some disease or peril ex- 
istiug or impending at the time the gift was 
rnade; Peck v. Scoüeld, 1SG Mass. 108. 71 N. 
E. 109; Kidden v. Thrall, 125 N. Y. 572, 2G 
N. E. G27, 11 L. K. A. GS4, 21 Am. St. Kep. 
758. A soldier ordcred to the seat of war 
is not in such imminent peril as will justify 
his making a gift causa mortis ; Linsenbigler 
v. Gourley, 5G Pa. 1GG, 04 Am. Dec. 51; but 
such gifts have been held valid where the 
donor never returned alive, but fell in hattle 
or died in camp; Virgin v. Gaither, 42 111. 
39; Gass v. Simpson, 4 Coldw. (Tenn.) 2SS. 
A gift made in contemplation of suicide is 
utterly void as agaiust public policy; Dur- 
yea v. Ilarvey, 1S3 Mass. 420, G7 N. E. 351. 

A delivery of more than was intended to 
be given cannot overrule the donor’s inten- 
tion, and the donee can take onlv as much as 
was intended to he given; Crippen v..Adams, 
132 Mich. 31, 02 N. W. 40G. The dellvery 
need not he nmde to the donee personally, 
hut may be made to another as his ngont or 
trustee, nud that without his knowledge at 
the time of making the gift ; Sheedy v. Koaeli, 
124 Mass. 472, 2G Am. Kop. GSO; Williams 
v. Guilc, 117 N. Y. 343, 22 N. E. 1071, G L. 
R. A. 3GG. Where actual manual traditlon 
cannot be made, elther from their nature or 
their situatlon at the time, in such cases the 
delivery may be constructive, although in all 
cases it inust he as nearly perfeet nnd com- 
plete as the nature of the property and at- 


tendant cireumstances aud conditions wil' 
perrnlt; Newman v. Bost, 122 N. C. 524, 20 
S. E. SIS. Technically, there must be an 
acceptance bj’ the donce as wc\\ as a dcliv- 
ery by tbe duiiur; Yan y v. Field, s5 Ya. 
75G, S S. E. 721; Aimnun v. Martin, 50 Ark. 
101, 2G S. W. S2G; but tliis is a matter of 
slight practical importaiue, fur w Uere the 
gift is heneficial to the donee an aroeptnue 
will be presumcd ; Devol v. Dyc, 121 Ind. :*.2l, 
24 N. E. 24G, 7 L. K. A. 450; Blazo v. Coch 
rane, 71 N. II. 585, 53 Atl. 1U2G. 

To constitute a good donatio rrwrtis causa: 
first , tho thing given liiust be persounl i ri p- 
erty ; Wells v. Tucker, 3 Binu. (Pa.) 57U; a 
bond; Wells v. Tucker, 3 Binn. (Pa.) 370; 2 
Ves. Sen. 431; 3 Madd. 1S4; hanl; liotes; 
Michcner v. Dale, 23 Pa. 59; 2 Bro. C. C. 
G12; White v. Wagcr, 32 Barb. (N. Y.) 250; 
3 P. Wrns. 35G; eertilicates of stock; Wnlsh 
v. Sexton, 55 Barb. (N. Y.) 251; a policy of 
life lnsurance; 1 B. & S. 100; Gourley v. 
Linsenbigler, 51 Pa. 345; nnd a check of- 
fered for payment during tlie life of tho 
donor; 4 Bro. C. C. 2SG; will be so consid- 
ered; but a check not so presented, whieh 
had not passed into the hands of a bona fidc 
holder, is revoked hy the death of tho de- 
eedent; L. K. G Eq. 19S; Burke v. KUhop, 
27 La. Ann. 4G5, 21 Am. Kep. 5G7; Siinmons 
v. Society, 31 Ohio St. 457, 27 Am. Kop. 521; 
Matter of Smither, 30 Hun (N. Y.) (252; Keals 
v. Crowley, 59 Cal. GG5; alitcr, as to a cheek 
given ahroad; L. K. 5 Ch. Div. 730. See 
Taylor’s Estate, 154 Pa. 183, 25 Atl. 10G1. 
1S L. K. A. S55. A check to a wife express- 
ing that it was to enahle her to Imy mourning, 
was held under peculiar circumstances a val- 
id donatio mortis causa; 1 P. Wms. 441. A 
note not nogotiable, or lf negotiable, not in- 
dorsed, but delivered, passes by such a dona- 
tion; 1 Dan. Neg. Inst. § 24; Tiedm. Coin. 
I’ap. 252; Chase v. Kedding, 13 Gray (Mnss.) 
41S; but in Bradley v. llunt, 5 Gill & J. 
(Md.) 54, 23 Am. Dec. 507, tbis is limited to 
bank notes and notes payable to boarer. A 
certifieate of dejiosit whicli is deliverod to a 
person for tlie use of a tliird party, thougb 
not indorscd, is a valid gift; Conner v. Kout, 
11 Colo. 1S3, 17 Pae. 773; Keed v. Barnum, 
3G 111. App. 525; contra , Dunii v. Bank, luo 
Mo. 00, 1S S. W. 1130; see Daniel v. Smith, Gi 
Cal. 34G, 30 Pae. 575. A check camiot le the 
suhjeet of a donntio mortis cuusa, unless paid 
in the donor’s lifetime: dcath revokes ihe 
hauk’s authority to pay; 4 Bro. C. C. 2sG; 
Burke v. Bishop, 27 I>n. Aun. 4G5, 21 Am. 
Kep. 5G7; Second Nat Bank of Dctroit v. 
Williams, 13 Mlcli. 2^2. IJut In smli cuse a 
cheek has heen considered as of a testameii- 
tary charaeter; 3 Curt. Eed. G50; nml see 
1 P. Wms. 4 41 (supra). Where a nian made 
a gift of his check to hls son to he eollectcd 
after his death, and the hank. knowing the 
drawer was dead, pald the cheek, it must 
pay the nmount of the check to the persona) 
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representatives; Pullen v. Bank, 13S Cal. 
169, 66 Pae. 740, 71 Pac. S3, 94 Am. St. Rep. 
19. A check or note or otker negotiable in- 
strument of a person other than the donor 
may be the subject of such gift; L. K. 15 
Ch. D. 651 ; L. K. 6 Eq. 19S ; Burke v. Bisk- 
op, 27 La. Ann. 465, 21 Am. Rep. 567. 
Tkough unaccepted by the bank, a ckeck for 
the entire arnount of the drawer’s balance 
delivered to a person as a gift of the mon- 
ey, operates as an assignment of the fund 
and is valid as a gift mortis causa; Varley 
v. Sims, 100 Minn. 331, 111 N. W. 269, S L. 

R. A. (N. S.) S2S, 117 Am. St. Rep. 691, 10 
Ann. Cas. 473. There must be a parting with 
the dominion over the subject matter of the 
gift, witli a present design that the title 
shall pass out of the donor and to the donee; 
Liebe v. Battmann, 33 Or. 241, 54 Pac. 179, 
72 Am. St. Rep. 705. 

A husband cannot gratuitotisly dispose o£ his per- 
sonalty in this way to defeat the widow’s statutory 
rights therein ; Hatcher.v. Buford, 60 Ark. 169, 29 

S. W. 641, 27 L. R. A. 507 ; and the same is true as 
to the wife ; Baker v. Smith, 66 N. H. 422, 23 Atl. 82. 

Title to the property passes to the donee upon its 
delivery to him, but remains suhject to defeasance 
while the donor lives; Chase v. Redding, 13 Gray 
(Mass.) 418; Nicbolas v. Adams, 2 Whart. (Pa.) 17; 
Basket v. Hassell, 107 U. S., 602, 2 Sup. Ct. 415, 27 
L. Ed. 500. A gift of this nature cannot avail 
against creditors and the donee takes subject to the. 
right of personal representative to reclaim it if 
necessary for the payment of deceased’s debts; 
Dunn v. Bank, 109 Mo. 90* 18 S. W. 1139. 

The delivery of a savings-bank boolc passes 
the money in bank ; Hill v. Stevenson, 63 Me. 
364, 18 Am. Rep. 231 ; Skeedy v. Roach, 124 
Mass. 412, 26 Am. Rep. 6S0; Pierce v. Bank, 
129 Mass. 425, 37 Am. Rep. 371; Carnp’s Ap- 
peal, 36 Conn. SS, 4 Am. Rep. 39; Tilling- 
hast v. Wheaton, 8 R. I. 536, 5 Am. Rep. 621, 
94 Am. Dec. 126; contra , Walsk’s Appeal, 122 
Pa. 177, 15 Atl. 470, 9 Am. St. Rep. S3, 1 L. 
R. A. 535; see Thomas’ Adm’r v. Lewis, 89 
Va. 1, 15 S. E. 3S9, 18 L. R. A. 170, 37 Am. 
St. Rep. 848. A banker’s deposit note is a 
good subjeet of gift ; 44 Ch. Div. 76; but 
where tke bank book is already in the hands 
of the donee, a statement by the donor that 
his wife may have it is not sufficient; Drew 
v. Hagerty, 81 Me. 231, 17 Atl. 63, 3 L. R. A. 
230, 10 Am. St. Rep. 255. See 36 Cent. Law 
J. 354; 31 Am. Law Reg. 6S1; 34 id. 85, for 
discussions and annotations on this subject. 
A mortgage is a good gift; 5 Madd. 351; 1 
Bligh, N. S. 497; a policy of insuranee; 1 
Best & Sm. 109; 33 Beav. 619; a receipt for 
money; 4 D’e G. & Sm. 517; bonds; 3 Atk. 
214; 1 Bligh, N. S. 497; bank notes; 2 Eden 
125; Sel. Ch. Cas. 14; 3 P. Wms. 356; 2 Bro. 
C. C. 612. 

A promissory note of the sick man made 
in his last illness is not a valid donation; 5 
B. & C. 501; Parish v. Stone, 14 Pick. 
(Mass.) 204, 25 Am. Dee. 378; Craig v. 
Craig, 3 Barb. Ch. (N. Y.) 76; Smith v. Kitt- 
ridge. 21 Vt. 238; Ilelfenstein's Estate, 77 
ra. 328, 18 Am. Rep. 449. See Flint v. Pat- 


tee, 33 N. II. 520, 66 Am. Dec. 742; Brown 
v. Brown, 1S Conn. 410, 46 Am. Dec. 328; 
Waring Adm’r v. Edmonds, 11 Md. 424; Ses- 
sions v. Moseley, 4 Cush. (Mass.) S7; Graves 
v. Safford, 41 111. App. 659; 6 Harv. L. Rev. 
36. In England, bills delivered on a death- 
bed but witkout consideration, are valid 
donations; 27 Beav. 303; but a gift of the 
donor’s own cheque, if not payable until aft- 
er his deatk, is not valid; 27 Ch. D. 631. See 
also 5 Ch. D. 730; 4 D. M. & G. 249. As to 
a gift of money, see Corle v. Monkhouse, 50 
N. J. Eq. 537, 25 Atl. 157. 

Sccond , the gift must be made by tlie 
donor in peril of deatk, and to take effeet 
only in case the givêr dies; Bisph. Eq. 70; 
Wells v. Tucker, 3 Binn. (Pa.) 370; 1 Bligh, 
N. S. 530; Blanchard v. Sheldon, 43 Vt. 513; 
Grymes v. Ilone, 49 N. Y. 17, 10 Am. Rep. 
313; Kirk v. MeCusker, 3 Misc. 277, 22 N. 
Y. Supp. 7S0; a gift made in apprehension of 
deatk from a surgical operation is valid; Rid- 
den v. Thrall, 125 N. Y. 572. There is quite 
a conflict of authority as to whether a gift 
by a soldier about to join the army is a valid 
donatio causa moriis , wdth the weight of au- 
thority against sustaining them. They have 
been upheld, it may possibly be considered, in 
Virgin v. Gaither, 42 111. 39; but this case is 
explained in Travis on Sales as.a gift inter 
vivos on condition; a case cited as upkolding 
them, Baker v. Williams, 34 Ind. 547, is over- 
ruled if it does so hold; Smith v. Dorsey, 38 
Ind. 451, 10 Am. Rep. 118; which holds them 
invalid, as do also Gourley v. Linsenbigler, 51 
Pa. 345; Irish v. Nutting, 47 Barb. (N. Y.) 
370; Dexheimer v. Gautier, 5 Rob. (N. Y.) 
216 (Barbour, J., dissenting). See Gass v. 
Simpson, 4 Cold. (Tenn.) 2S8. 

Suek a gift is only good w T hen made in 
relation to the death of the person by ill- 
ness affecting him at the time; 2 Ves. Jr. 
121; but if it appear that the donation was 
made wheu the donor was ill and only a 
few days or weeks before his death, it will 
be presumed that it was made in the last 
illness and in contemplation of death; 1 

Wms. Ex. 845; Dole v. Lincoln, 31 Me. 422. 

When a gift w r as made in contemplation 
of deatk, but the donor so far reeovered as 
to be able to attend to his business, and then 
died of the same disease, held not a good 
donatio; Weston v. Hight, 17 Me. 287, 35 
Am. Dec. 250. That the donor lived fourteen 
days; Nicholas v. Adams, 2 Whart. (Pa.) 
17; three days; Wells v. Tueker, 3 Binn. 
(Pa.) 370; Goulding v. Ilorbury, 85 Me. 227, 
27 Atl. 127, 35 Am. St. Rep. 357; six hours; 
Michener v. Dale, 23 Pa. 63; after making 
the gift, does not invalidate it. There seems 
to be no rule limiting the time within whieh 
the gift must be made before death; Grymes 
v. Hone, 49 N. Y. 17, 10 Am. Rep. 313. 

Third , there must be an actual delivery 
of the subjeet to or for the donee, in cases 
w r here such delivery can be made; Penning- 
ton v. Gittings, 2 Gill & J. (Md.) 20S; Mil- 
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ler v. Jeffress, 4 Gratt. (Va.) 472; Dole v. 
Lincoln, 31 Me. 422; Grymes v. Ilone, 49 N. 
Y. 17, 10 Am. Rep. 313; Cuttins v. Gilrnan, 
41 N. II. 147; Daniel v. Smith, 75 Cal. 54S, 
17 Pac. GS3 ; L. K. G Eq. 474; Kmery v. 
Clough, G3 N. II. 552, 4 Atl. 79G, 5G Am. Itep. 
543; McCord’s Adm’r v. Mc-Cord, 77 Mo. 1GG, 
4G Am. Kep. 9; Kiff v. AVeaver, 94 N. C. 274, 
55 Am. Ilep. G01. The delivery must be as 
complete as the nature of the property will 
admit of; Tlatcli v. Atkinson, 5G Me. 324, 9G 
Am. Dec. 4G4, wbcre tnking tlie key of a 
trunk, pntting goods into the trunk and rc- 
tnrning the key to its place at the ro(pic.st 
of the owner, who expresscd a desire, in hi.s 
last illness, to make the trunk aii<l its con- 
tents a âonatio mortis causa , was held not to 
be a suflicient delivery. 

Where oue ahout to commit suicide in- 
dorsed a promissory note and plaeod it in an 
enveloiie directed to a friend in tlie same 
house and then shot himsolf, held no deliv- 
ery ; Liebe v. Battmann, 33 Or. 241, 54 Pac. 
179, 72 Am. St. Kep. 705. The gift of the 
kcys of a box deposited in a vault of a bank 
containing bonds, etc., is a sntlicient con- 
structive delivery of tbe contents of tlie box; 
Thomas’ Adm’r v. Ivewis, 89 Va. 1, 15 S. E. 
3S9, 1S L. R. A. 170, 37 Am. St. Rep. S4S; 
2 Ves. Sen. 431; Prec. Ch. 300; [1S91] W. N. 
201 (where donor delivered the keys of a 
trunk to donee, and said the trunk aml its 
contents were donee’s) ; Debinson v. Em- 
mons, 15S Mass. 592, 33 N. E. 70G; but see 
Goulding v. Horbury, S5 Me. 227, 27 Atl. 127, 
35 Am. St. Ilep. 357. An intcntion to give is 
suflieiently manifested from the fact that a 
person in c-rtrcmis hands a package of bonds 
to another saying, “These bonds are for 
you ;” Vandor v. IToach, 73 Cal. G14, 15 Pac. 
354. Delivcry can be made to a third person 
for the use of a donee ; Wells v. Tucker, 3 
Binn. (Pa.) 370; Bloomer v. Bloomer, 2 
Bradf. Surr. (N. Y.) 340; Sontherland v. 
Southerland’s Adm’r, 5 Btish (Ky.) 591; but 
not if the third party is the agent of the 
giver; 2 Coll. 35G. The acceptance is pre- 
sumed, unless the contrary appenr; In re 
Dunlap’s Estate, 94 Mieh. 11, 53 N. W. 7SS. 

To make sueh a gift valld there must be 
a renuneiation by the donor and an acquisi- 
tion by the donee, of all interest and title 
to the property intended to be given; Wet- 
more v. Brooks, 1S N. Y. Supp. S52. 

To constitute such a gift, tlie subject must 
be delivered either to the donee or to some 
person for his use and bonefit, and the donor 
must part with all dominion over the prop- 
erty, and the title lnust vest iu tlie douee, 
subject to the right of the donor at any time 
to revoke the gift; Daniel v. Smith, 75 Cal. 
54S, 17 Pac. GS3. 

It is an unsettlcd qucstion whethcr such 
kind of gift appeariug iu writing, without 
delivery of the suhject, can bc supported; 
2 Ves. 120; Smith v. Downey, 3S N. C. 2GS; 
but Lord Hardwicke expressed the opiuion 


that it could be; 2 Ves. Sen. 440; 1 M. 314; 
contra , 1 Wms. Ex. 855. And see Thoinpson 
v. Thompson, 12 Tex. 327. By tbe Boman 
and civil law, a gift mortis causa udght be 
made in writing; l)ig. lib. 39, t. G, 1. 28; 

2 Ves. Sen. 440; 1 id. 314. 

Upon tbe recovery of tlie d<*m r and hls 
consequent ability to complv witli the stat- 
ute, the dispensation from its r<q lin uutt< 
ceases «ànd the pift mortis causn, though vnl- 
id whcn made, hecomes of u»j further forc.*». 
No exprcssion to this cfl’e t is nere^sary; 15*1- 
son v. Jones, 3 Del. Ch. G3 ; Thomas’ Adnfr 
v. lA'wis, S'j Va. 1, 15 S. E. 3S9, 18 L. U. A. 
170, 37 Am. St. ltep. Sis*. 

The esseutials are also thns stnhul: 1. It 
must be in view of donor’s death. 2. With 
express or implied inteiitiou tliat it sliall onlj 
take effeet by reason nf existing disord.*r. 
3. Delivery by the dmior to tbe donee or 
somo oiie on bis bebalf; Brett, I.. Cas. M<>d. 
E<|. 33; but tliis is not so satisfact<*ry as the 
well-settled ennnieratioii above giveii. 

A donutio mortis catisa does not rcquire 
the execntor’s assent; 2 Vi*<. Jr. 120; is 

revoeable by tbe doiior during bis life; 
Bloomer v. Bloonier, 2 Bradf. Surr. (N. Y.) 
339: Parker v. Mnrston, 27 Me. 19G; Loe v. 
Luther, 3 Woodb. & M. 519. Fed. Cas. No. 
S,19G; Jones v. Brown. 34 N. II. 439; Doran 
v. Doran. 99 Cal. 311, 33 Pnc. 929; bv ro- 
covery; 3 Macn. «S: G. G<J1 ; Wms. Ex. 051 ; 
or rosumption of possession; 2 Vts. Sen. 433; 
but uot by a snl sequeiit will: Pree. Chanc. 
300; contra^ Jayne v. Mnrphy, 31 111. App. 
2S; hut niay he satisfied hy a sul scquent 
legacy: 1 Vos. Sen. 311. And seo Shirley v. 
Whiteliead, 3G N. C. 130. It may le of any 
arnouut of property; Meach v. Meaeh. 21 Vt. 
591. It is liablc for tlie tostator's debts; 
Dnnn v. Bank, 109 Mo. 90, 1S S. W. 1139; 
Emery v. Clongh, G3 N. II. 552. 4 Atl. 79G>, 5G 
Am. Kep. 043; Basket v. Ilasscll, 107 V. S. 
G02, 2 Snp. Ct. 415, 27 L. Ed. 5<K); a gift pro- 
viding for the paymcnt of cortaln bills an<l 
a division of thc remaining property is valid; 
Ixmcks v. Johnson, 70 Ilun 5G5, 24 N. Y. 
Supp. 2G7. 

A gift mortis causa is none the loss valid 
because it embraces tbe eutire porsonal es- 
tate of tlio donor. and tbe testiinoiiy of oim 
credlble witnoss ls siiilieient to estnblLh sncli 
a gift; Thomas’ Adm’r v. I.owis, S9 Va. 1. 15 
S. E. 3S9. 1S L. K. A. 170, 37 Am. St. Rop. 
84S: Meaoh v. Meach, 24 Vt. 591: hut seo 
Ileadloy v. Kirby. 18 I’a. 32G; Marsliall v. 
Berry, 13 Allen (MassA 43; and a gift aceom- 
panied by tbe condition tliat part thercof 
is to he appiied to tho pnymcnt of tho do- 
nor’s debts is good ; Wetmore v. Brooks, 1S 
N. Y. Sup. S52. 

For a thorough diseussion of this subject, 
see Kobson v. Jones, 3 Dol. Cb. 51 : 3G Am. L. 
Kog. 217, 289; uote to Ward v. Turnor, Wh. 
& T. L. C. Eq.; 3G Cont. Law J. 354 ; 32 id. 27. 

DONATIO PROPTER NUPTIAS (Lat. 
gift on uccount of marriage). ln Roman 
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Law. A gift made by the husband as a se- 
curity for tlie marriage portion. The effect 
of the act of making such a gift was differ- 
ent according to the relation of the parties 
at the time. Vicat, Voc. Jur. Called, also, a 
mutual gift. 

The name was originally applied to a gift 
made before marriage, and was then called 
a donatio ante nuptias; but in process of 
time it was allowed to be made after mar- 
riage as well, and was then called a dona - 
tio propter nuptias. 

DQNATION. See DoNAiao. 

DONATIVE. See Advowson. 

DONEE. One to whom a gift is rnade or 
a bequest given; one who is invested with 
a power of appointment: he is sometimes 
called an appointee. 4 Kent 316. 

DONIS, STATUTE D E. See De Donis, 

TIIE STATÜTE. 

DONOH. One who makes a gift. One 
who gives lands in tail. Termes de la Ley. 

DONUM (Lat). A gift. 

The difference between donum and munus is said 
to be that donum is more general, while munus is 
specific. Munus is said to mean donum with a 
cause for the giving (though not a legal considera- 
tion), as on account of marriage, etc. Donum is 
said to be that which is given from no necessity of 
'law or duty, but from free will, “from the absence 
of which, if they are not given, no blame arises; 
but- if they are given, praise is due.” Vicat, Voc. 
Jur.; Calvinus, Lex. 

DOOM. Judgment. 

DOOM 0 F THE ASSESSOR. See Assess- 

MENT. 

DOOR. The place of usual eutrance into 
a house, or into a room in the house. 

To authorize the breach of an outer door 
in order to serve process, the process must 
be of a criminal nature; and even then a 
demand of admittance must first have been 
refused; 5 Co. 04; State v. Smith, 1 N. II. 
346; Bell v. Clapp, 10 Johns. (N. Y.) 263, 
6 Am. Dec. 339; Kelsy v. Wright, 1 Root 
(Conn.) 83; State v. Shaw, 1 Root (Conn.) 
134; Banks v. Farwell, 21 Pick. (Mass.) 156; 
Com. v. Reynolds, 120 Mass. 100, 21 Am. Rep. 
510; Cahill v. People, 106 111. 621; Hawkins 
v. Com„ 14 B. Monr. (Ky.) 305, 61 Am. Dec. 
147. The outer door may also be broken 
open for the purpose of executing a writ of 
halere facias; 5.J2o. 93; Bae. Abr. Sheriff 
(N 3). 

An onter door cannot, in general, be 
broken for the purpose of serving civil pro- 
cess; Oystead v. Shed, 13 Mass. 520, 7 Am. 
Dec. 172; Snydacker v. Brosse, 51 111. 357, 
99 Am. Dec. 551; Ilooker v. Smith, 19 Vt. 
151, 47 Am. Dec. 079; 1 M. & W. 336; Curtis 
v. Huhbard, 4 Hill (N. Y.) 437, 4.0 Am. Dec. 
292; but after the defendant has been ar- 
rested. and he takes refuge in his own house, 
the officer may justify breaking an outer 
door to take him; Fost. 320; 1 Rolle 13S; 
Oro, Jac. 555; Alleu v. Martin, 10 Wend. 


(N. Y.) 300, 25 Am. Dec. 5G4. When once 
an officer is in the house, he may break open 
an inner door to make an arrest; Fitch v. 
Loveland, Kirb. (Conn.) 3S6; Flubbard v. 
Mace, 17 Johns. (N. Y.) 127; 13 M. & W. 52; 
Prettyman v. Dean, 2 Harr. (Del.) 494. See 
1 Toullier, n. 214, p. SS; L. R. 2 Q. B. 593; 
or break the outer door to get out; 7 A. & 
E. S26. 

D0RMANT. Sleeping; sileut; not known; 
not acting. One whose name and transac- 
tions as a partner are professedly concealed 
from the world; Mitchell v. Dall, 2 H. & G. 
(Md.) 159; Kelley v. Hurlburt, 5 Cow. (N. 
Y.) 534; Pitts v. Waugh, 4 Mass. 424; Na- 
tional Bank of Salem v. Thomas, 47 N. Y. 
15. Coll. Partn. § 4. The term is applied, 
also, to titles, rights, judgments, and exe- 
cutions. As to the latter, see Storm v. 
Woods, 11 Johns. (N. Y.) 110; Kimball v. 
Munger, 2 Hill (N. Y.) 364. 

D0RMANT JUDGMENT. One that has be- 
come inoperative so far as the right to issue 
execution thereon is concerned. General Elec- 
tric Co. v. Ilurd, 171 Fed. 984. See Judg- 

MENT. 

D0S (Lat.). In Roman Law. That which 
is received by or promised to the husband 
from the wife, or any one else by her influ- 
ence, for sustaining the burdens of matri- 
mony. There are three classes of dos. Dos 
profectitia is that which is given by the fa- 
ther or any rnale relative from his property 
or by his act; dos adventitia is that which 
is given by any other person or from the 
property of the wife herself; dos receptitia 
is where there is a stipulation connected 
with the gift relatiug to the death of the 
wife. Vicat; Calvinus, Lex.; Du Cange; 1 
Washb. R. P. 147. 

In English Law. The portion bestowed up- 
on a wife at her marriage by her husband. 
1 Washb. R. P. 147; 1 Cruise, Dig. 152. 

Dower generally. The portion which a 
widow has in the estate of her husband aft- 
er his death. Park, Dower. 

This use of the word in the English law, though, 
as Spelman shows, not strictly correct, has still the 
authority of Tacitus (de Mor. Germ. 18) for its use. 
And if the general meaning of marriage portion is 
given to it, it is strictly as applicable to a gift from 
the husband to the wife as to one from the wife to 
the husband. It occurs often, in the phrase dos de 
dote peti non debet (dower should not be sought of 
dower). 1 Washb. R. P. 209. 

DQS RATI0NARIL1S (Lat.). A reason- 
able marriage portion. A reasonable part 
of her husband’s estate, to which evcry wid- 
ow is entitled. of lands of which her husband 
may have endowed her on the day of mar- 
riage. Co. Litt. 336. Dower, at common 
law. 2 Bla. Com. 134. 

D0SSIER (Fr.). A brief; a bundle of 
papers. 

D0T (a French word adopted in Louisi- 
ana). The fortune, portion. or dowry which 
a woman briugs to her husbaud by the mar- 
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riage. Buisson v. Tliompson, 7 Mart. La. 
(N. S.) 4G0. 

DOTAGE. That feebleness of the mental 
faeulties whieh proceeds froin old agc. A 
diminution or decay of that Intellectual pow- 
er whicli was onec possessed. 1 Blaud, Ch. 
3S0. See Dementia. 

DOTAL PROPERTY. By the eivil law 
in Louisiana, by this term is understood that 
property which the wife brings to the hus- 
band to assist liirn in bcaring the cxpenscs 
of the marriagc establishment. Extradotal 
property, othcrwise ealled paraphernal prop- 
erty, is that wliich forms no part of the dow- 
ry. La. Civ. Code, art. I233â. 

The effect of marriage under the civil law 
as found in the digest was that the wifc 
brought her dos and the husband his anti- 
dos into the marriage. In all othcr prop- 
erty belonging to them thcy eacli retaincd 
the rights of owners in their separatc ca- 
pacities uncoutrolled by tlieir rclatioii of 
husband aud wife; Ballinger, Community 
Property § 2. See Community. 

DOTATION. In French Law. The aet by 
which the founder of a liospital, or otlicr 
charity, endows it with propcrty to fulfil its 
dcstination. 

DOTE. In Spanish Law. The property 
and effects wliich a woman brings to lier hus- 
band for the purpose of aiding him with the 
rcnts and revenues thereof to support the ex- 
penses of the marriage. Las Partidas, 4. 11. 
1. “D 05 ,” says Cujas, ''cst pccunia marito , 

nuptiarum oausa , data vcl promissa .” The 
dower of the wife is inalienable, except in 
certain specified cases, for which see Escri- 
che, Dic. Raz. Dote. 

As au English verb it has been defined to 
be delirious, silly or insane. Gates v. Mere- 
dith, 7 Ind. 441. 

DOTE ASSIGNANDA. In English Law. A 
writ which lay in favor of a widow, when it 
was found by office that the king’s tenant 
was seized of tenements in fee or fec-tail 
at the time of his death, and that he held 
of the king in chief. Such widows were 
called king’s widows. 

DOTE UNDE NIHIL HABET. A writ 
whicli lies for a widow to wliom no dowcr 
has bcen assigncd. 3 Bla. Com. 1S2. By 23 
and 24 Yiet. c. 12G, an ordinary action eom- 
mcnced by writ of summons has takon its 
place; hut it rcmains in forec in the United 
Statcs. and under tbc dcsignation of dowcr 
vndc nihil liabct, is ühc form in common use 
for thc recovcry of dower at law; 1 Washb. 
R. P. 200; 4 Ivcnt G3. 

DOUBLE AVAIL 0F MARRIAGE. Sce 

Duplex Valor Maritagii. 

DOUBLE COMPLAINT. Sce Duplex 
Querela. 

DOUBLE COSTS. See Costs. 
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DOUBLE EAGLE. A gold coin of the 
United S’tates, of the value of twcnty dol- 
lars or unlts. 

It ia so called because it Is twice the value of the 
ea^Ie, and, conrequently, weighs flve bundred and 
sixteen gralna of standard flneness, nameiy. nlne 
bundred thousandtbs flne. It la a iegal t- nder for 
twenty dollara to any amount. Aet of March 3 
1819, 6 Stat. L. 397. U. S. Rev. Stat. §5 3511, 36H 
Tbe doubie eagle Is in value the large*t coin ls ued 
in the Unlted States. The flrst issue vras made ln 
1819. See act of Feb. 12, 1873, 17 StaL L. p. 42C; 
Eagle. 

DOUBLE INSURANCE. Wbcre divers lu- 
surances aro mjide upon the same intcrcst tn 
the same suhject against the sawe risks it 
favor of the same assured, !n proportions ex- 
cccding thc valuc. 1 Pliill. Ins. §§ 330, 3GG. 

Scc Insukance, sub-title, Doublc Insur- 
ance. 

A ilke excess in one policy is over-Insuranee. If 
tbe valuatlon of the wbole Interest ln one policy Is 
double tbat in another, and half of the value is in- 
sured in each policy according to the valuatlon In 
that poiicy, it is not a double insurance ; its being 
so or not depeuds on the aggregate of the propor- 
tions, one-quarter, one-half, etc., insured by each 
policy, not upon the aggrcgate of tbe amounts. 

Whore the insurauee is on the interests 
of different pcrsons, though on the same 
goods, it is not double iustirance; Wells v. 
lns. Co., 0 S. A* R. (Pa.) 107: nor is it whcre 
oarricr and sliipper each insure; Itoyster v. 
Roanoke N. & B. S. B. Co., 2G Fed. 402. 

In case of double insurance, the assured raay sue 
upon ail the policies and is entitlcd to Judgraent 
upon ali, but hc is entillcd to but one sntisfütUon; 
therefore, if during the pendency of suiLs on sev- 
erai poiicies concerning the same rLk and interest, 
the loss is paid )n fuli by one cfunpany, the actions 
against the others must fail, and the insurer paylng 
the loss has a remcdy against the other insurcrs 
for a proportionate share of the loss. If there be 
any doubt as to whether the poiicles cover the same 
property or interest, cvidcnee is admissibie to show 
tlie fact; Wlggin v. Ina. Co.. 18 Pick. (Mass.) 143, 
29 Am. Dec. 57ü; AIL a Fire Ins. Co. v. Tyier. l*j 
Wend. (N. Y.) 385, 30 Am. Dtc. 90 ; Vose v. Ins. 
Co.. 39 Barb. (N. Y.) 302; Peoria Morine & Fire 
Ins. Co. v. Lewis, 1S III. 533; Sloat v. Ins. Co., 49 
Pa. 14, 88 Am. Dec. 477 ; Merrick v. Ina. Co., 54 
Pa. 277 ; May, Ins. § 13. 

The quesüon of double insurance docs not 
gcnernlly arise iu lifc iusurancc, as there is 
no fixed value to the life, and the person in 
each case is to pay a fixcd sum without re- 
gard to otlier iiisurauce. But where the 
insural lc interest has an ascertainalde value 
the (juestion may arise, as where two poli- 
cies are takcn out in diflVrent ofiicos. hy a 
creditor, on the life of a dcbtor, and for tJie 
same debt, Thon ouly the valuo of thc in- 
tercst can he recovored and tho amount re- 
coverod on tlic first pollcy is to hc deductcd 
from thc amount payablo on thc second; 
May, Ins. § 140. Sce Insurance. 

D0UBLE PLEA. Thc allcging, for onc 
single ptiri'tosc, two or more distinct gromids 
of defence. wlien nne of tliem wonld be as ef- 
fectual in law as both or all. Sce Duim.icity, 

Bv tlie stntutc 4 Anne, c. 1G. in England, 
and by similar statutcs in most if not all of 
the states, auy defendaut in any suit, and 
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any plaintiff in replevin iu any court of rec- 
ord, may plead as many several matters as 
maj’ be necessary for a defence, with leave of 
court. This statute allows double pleadiug; 
but each plea must be single, as at common 
law; Lawes, Pl. 131; 1 Chit. Pl. 512; Andr. 
Stepb. Pl. 320; and the statute does not ex- 
tend to the snbsequent pleadings; Com. Dig. 
Pleadcr (E 2) ; Story, Pl. § 72; Gould, Pl. 
c. 8; Doctnna Plae . 222. In criminal cases 
a defendant caimot plead a special plea in 
addition to tbe general issue; 7 Cox, Cr. Cas. 
S5. 

DOUBLE PGSSIBILiTY. A possibility up- 
on a possibility. 2 Bla. Com. 170. See Con- 

TINGENT ReMAINDER. 

DOUBLE RENT. In English Law. Rent 
payable by a tenant who continues in pos- 
session after tbe time for whicb he has given 
notice to quit, until the time of his quitting 
possession. Stat. 11 Geo. II. c. 19; Fawcett, 
L. & T. 304. The provisions of this statute 
have been re-enacted in New York, and some 
other states, though not generally adopted in 
this country. 

DOUBLE TAX. See Tax. 

DOUBLE 0 R TREBLE DAMAGES. See 

Measure of Damages. 

DOUBLEUSE. A term used in patent law 
to indicate that a later device is merely a 
new application of an older device, not iu- 
volving the exercise of tbe inventive faculty. 

In construing letters patent for new ap- 
plications of old devices, if the new use be 
so nearly analogous to the former one that 
it would occur to a person of ordinary me- 
cbanical skill, it is only a case of double 
use; but if the relations between them are 
remote, and especially if the use of the old 
device produce a new result, it may involve 
an exercise of the inventive faculty—rnuch 
depending upon the nature of the changes 
required to adapt the device to its new use; 
Potts v. Creager, 155 U. B. 597, 15 Sup. Ct. 
194, 39 L. Ed. 275. Seè Patent. 

D.OUBLE VOUCHER. A voucher whicb 
occurs when the person first vouched to war- 
ranty cornes in and vouches over a tbird 
person. See a precedent, 2 Bla. Com. App. 
V. p. xvii.; Voucher. 

The necessity for double voucher arises 
when tlie tenant in tail is not the tenant in 
the writ, but is tenant by warranty; that is, 
where he is vouclied, and comes in and con- 
fesses the warranty. Generally speaking, to 
accomplish this result a previous conveyance 
is necessary, by the tenant in tail, to a third 
person, in order to make such third person 
tenant to a writ of entry. Pres. Conv. 125, 
126. 

DOUBLE WASTE. When a tenant bound 
to repair suffers a house to be wasted, and 
then unlawfully fells timber to repair it, 


he is said to commit double waste. Co. Litt. 
53. See Waste. 

DOUBT. The uucertainty which exists in 
relation to a fact, a proposition, or otlier 
thing; an equipoise of the mind arising from 
an equality of contrary reasons. Ayliffe, 
Pand. 121. 

Some rules, not v always iufallible, have 
been adopted in doubtful cases, in order to 
arrive at tbe truth. 1. In civil cases, the 
doubt ought to operate against him wbo, hav- 
ing it iu liis power to prove facts to remove 
tbe doubt, has neglected to do so. In cases 
of fraud, wben tbere is a doubt, the presump- 
tion of innocence ought usually to remove it. 
2 . In criminal cases, whenever a reasonable 
doubt exists as to the guilt of tlie accused, 
tbat doubt ought to operate in his favor. In 
such cases, particularly when the liberty, 
lionor, or life of an individual is at stake, 
the evidence to convict ought to be clear 
and devoid of all reasonable doubt. 

The term reasonable doubt is often used, 
but not easily defined. Failure to explain 
reasonable doubt in a charge is not error; 
Thigpen v. State, 11 Ga. App. 846, 76 S. E. 
596. Tbe words require no definition ; Buch- 
anan v. State, 11 Ga. App. 756, 76 S. E. 73. 
It is a better practice not to define it; 
Ilolmes v. State (Tex.) 150 S. W. 926; State 
v. Reed, 62 Me. 129. “It is not mere possible 
doubt; because everything relating to liuman 
affairs, and depending on moral evidence, is 
open to some possible or imaginary doubt. 
It is that state of the case which, after the 
cntire comparison and consideration of all 
tbe evidence, leaves the minds of jurors in 
such a condition that they cannot say they 
feel an abiding conviction, to a moral cer- 
tainty, of the truth of the charge. The 
burden of proof is upon the prosecutor. All 
the presumptions of law independent of evi- 
dence are in favor of innocence; and every 
person is presumed to be innocent until he 
is proved güilty. If upon such proof there 
is reasonable doubt remaining, the accused 
is entitled to the benefit of it by an acquit- 
tal. For it is not sufficient to establish a 
probability, tbough a strong one arising from 
the doctrine of ehances, that tbe fact cbarged 
is more likely to be true than the contrary; 
but the evidence must establish the truth 
of the fact to a reasonable and moral cer- 
tainty; a certainty that convinces and di- 
rects the understanding and satisfies the 
reason and judgment of those who are bound 
to act conscientiously upon it. This we take 
to be proof beyond reasonable doubt; because 
if tbe law, which mostly depends upon consid- 
erations of a moral nature, should go further 
than this, and require absolute certainty, it 
would exclude circumstantial evidence al- 
together.” Per Shaw, C. J., in Com. v. Webster, 
5 Cush. (Mass.) 320, 52 Am. Dec. 711; Schmidt 
v. Ins. Co„ 1 Gray (Mass.) 534; Bethell v. 
| Moore, 19 N. C. 311; State v. Goldsborougb, 




DOUBT 


931 


DOUBT 


Ploust. Cr. Rep. (Del.) 31G. In approving 
tlie opinion of Sbaw, C. J., the court in Peo- 
ple v. Wreden, G9 Cal. 393, says: “Tbere can 
be no ‘reasonable doubt’ of a fact after it 
has been clearly established by satisfactory 
proof.” Xo man should he deprived of life 
under tlie form of law unless the jury can 
say upon their conseience that the evidence 
is suilicient to shovv beyond a reasonable 
doubt the existence of cvery fact necessary 
to constitute the crime cluirged; Davis v. U. 
S., 1G0 U. S. 4G9, 1G Sup. Ct. 333, 40 L. Ed. 
499. 

Reasonable doubt is the resnlt of the 
proof, not the proof itself; whereas the pre- 
sumption of innocence is one of the instru- 
ments of proof going to bring abont the proof 
from wliich reasonable doubt arises; thus 
one is a cause and the otlier an eflect. To 
say that one is the equivalent of the other 
is therefore to say that legal evidence can 
be excluded from the jury, and that such 
exclusion may be cured by instructing them 
correctly in regard to the method by which 
they are required to reach their conclusions 
upoii the proof actually before them; Coffin 
v. U. S., 13G U. S. 432, 13 Sup. Ct. 394, 39 
L. Ed. 4S1. It must be an actual, substan- 
tial doubt, arising from tbe evidence or want 
of evidcnce in the case; Langford v. State, 
32 Neb. 7S2, 49 N. W. 7GG. 

If the evidence produced in a criminal 
action be of such a convinciug cliaracter 
that the jurors would unhesitatingly be gov- 
erned by it in the weighty and important 
matters of life, they may be said to have 
no rcasonablc doubt respecting the guilt or 
innocence of the accused, notwitlistanding 
the uncertainty which attcnds all human 
evidence. Thercfore, a charge to the jury 
that if after an impartial comparison and 
consideration of all the cvidence, tliey can 
truthfully say that tliey have an abiding 
conviction of thc defcndant’s guilt, such as 
they would be willing to act upon in the 
more wcighty and important matters relating 
to their owu affairs, they have no reason- 
able doubt, is not erroneous; Ilopt v. Utah, 
120 U. S. 431, 7 Sup. Ct. 014, 30 L. Ed. 70S. 

Proof “beyoud a reasonable doubt” is not 
beyond all possible or imaginary doubt, but 
such proof as precludes every reasonable 
bypothesis except that which it tends to sup- 
pòrt. It is proof “to a moral certainty ” as 
distinguislied from an absolnte certainty. As 
applied to a judicial trial for crime, the 
two phrases are synonymous and cquivalent; 
and eaeh signifies such proof as satisties the 
judgment and cousciences of the jury, as 
reasonable men, and applying their reason to 
the evidence before them, that thc erime 
charged has been commiticd by the defend- 
ant, and so satisfies them as to leave no 
other reasonable conclusion posslble; Com. 
v. Costley, 11S Mass. 24. It niust be fouiuled 
on a consideration of all the circumstances 
t*nd evidence, and not on mere conjecture or 


speculation; ICennedy v. State, 107 Ind. 144, 

G N. E. 303, 37 Am. Itep. 99; and must liot 
be a mere mistakiug of the imaginatiun or 
misplaced sympathy; State v. Murpliy, G 
Ala. S43; but natural aud substantial, not 
forced or fanciful; State v. Bodekee, 31 la. 
320; such an honest uncertainty existing in 
the minds of a candld, impartial and diligent 
jury as fairly strikes the coiiscientious miud 
and clouds the judgment; Com. v. Drum, 3S 
Pa. 9. It rrnist not be a mere fanciful, vague, 
speculative or possible douht, but a reusun- 
abie, substantial doubt, remaining after the 
consideration of all the evidence; State v. 
Uzzo, G Pennew. (Del.) 212, G3 Atl. 773. The 
subject is discusscd in an address by J. S. 
Burger, before thc State Bar Association of 
Kansas; 11 Am. Lawy. 410; and the history 
of tlio doctrine is stated, as weli as the dif- 
ficulty and dangcr of trying to define it, 
thougli the doctrinc itself is strongly urged 
“as the shield of innoceuce and thc champion 
of libcrty.” It is said to have heen first 
uscd in the treason trials in Dublin in 1798. 

A rnuch quoted and much criticizcd defi- 
nition ls that of Dillon, J„ in State v. Os- 
trandcr, 18 Ia. 437, approved in Polin v. 
State, 14 Neb. 310, 1G N. W. S9S. Othcr at- 
tempts to define rcasonahle douht are State 
v. Ilayden, 13 Ia. 17; State v. Nelson, 11 
Nev. 334; 4 F. & Fin. 3S3; U. S. v. Jackson, 
29 Fed. 303; State v. Kearley, 2G Kan. 77, 
per Brewer, J.; People v. Finley, 3S Mich. 
4S2; Lane v. Statc, 41 Tex. Cr. K. 3G0, 33 
S. W. S31; State v. Swain, GS Mo. G03. The 
difficulty of a satisfactory definition is dis- 
cussed in 37 Ara. L. Rcg. 419, where C. J. 
Shaw’s definition is criticizcd and that in 
Com. v. Costlcy, 11S Mass. 1, supra, is sug- 
gested as hetter. And in Hopt v. T’tah, 120 
U. S. 430, 7 Sup. Ct. G14, 30 L. Ed. 70S, it 
was approved as coutrastcd with C. J. Shaw’s 
definition. The wliole suhject was there con- 
sidercd and the necessity was stated of al- 
lowing the trial judge considerable latitude 
in the way of cxplanation. 

In the Tichborne Case Lord Cockburn 
charged the jury: “It is the business of the 
prosecution to bring home guilt to the ac* 
cused to tlie satisfaction of the jury. But 
the doubt of which tlie accused is entitlod to 
tlie benefit niust be the doubt tliat a rational 
—tliat a sensihle—mau may fairly enter- 
tain, not the doubt of a vaeillating mind 
that lias not the moral courage to deeide, 
but shelters itself in vnin seeptieism.” 14 
llarv. L. Rev. 87. 

An instruction that “reasonable doubt is a 
doubt you ean give a reason for’’ is erro- 
neous; Abbott v. Territory, 20 Okl. 119, 91 
Pac. 179, 1G L. 1L A. (N. S.) 2G0, 129 Am. St. 
Rep. SIS; IVtline v. New Mexico. 201 Fed. 
489, 119 C. C. A. 3S1. It is said that to re- 
quiro an nffirmative reason for a reasonahle 
douht of guilt places upon the dofondant the 
burdcn of furnisbing to evcry juror a rea- 
son why he is not satisfied as to gullt, with 
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the certainty which the law reqiiires; also, 
rhat such an instruction casts on the defend- 
aat the burden of furnishing reasons for not 
finding him guilty, whereas it is on the pros- 
ecutiou to make out a case excluding all rea- 
sonable doubt; State v. Cohen, 10S Ia. 208, 
78 N. W. 857, 75 Am. St. Rep. 213. So in 
Carr v. State, 23 Neb. 749, 37 N. W. 630; 
Darden v. State, 73 Ark. 315, 84 S. W. 507. 
In State v. Sauer, 38 Minn. 438, 38 N. W. 
355 , it was said that there is a serious ob- 
jection to requiring a juror to be able to 
express in words the ground of his doubt, 
because he might well have a reasonahle 
doubt and yet find it difiicult to give a rea- 
son for it. 

But a contrary view is held in Butler v. 
State, 102 Wis. 364, 78 N. W. 590: “A doubt 
cannot be reasonable unless tliere is a rea- 
son for it, and if such reason exists, it can 
be given.” To the same effect: People v. 
Guidici, 100 N. Y. 503, 3 N. E. 493; State v. 
Rounds, 76 Me. 123. In State v. Jefferson, 
43 La. Ann. 995, 10 South. 199, it was held 
to be a “serious, sensible doubt such as you 
could give a good reason for.” The doubt 
ought not to be a capricious one, but a 
substantial doubt, which the jury could give 
a reason for; Marshall v. U. S., 197 Fed. 
511, 117 C. C. A. 65. 

In Alabama there are numerous and con- 
flicting cases. 

There are also cases which, though criti- 
cizing the rule that requires the jury to have 
a reason for a doubt, have held that its ap- 
plication in a charge is not a reversible er- 
ror, if it be part of a charge defining the 
difference between a reasonable and a vague 
doubt; Thihert v. Supreme Lodge, 78 Minn. 
450, 81 N. W. 220, 47 L. R. A. 136, 79 Am. St. 
Rep. 412; Klyce v. State, 78 Miss. 450, 28 
South. S27; People v. Stubenvoll, 62 Mich. 
329, 28 N. W. 8S3. 

The cases are collected in 16 L. R. A. (N. 
S.) 260, note. 

D0VE. See Animal. 

D0WAGER. A widow endowed; one who 
has a jointure. 

In England, this Is a title or addition 
given to the widow of a prince, duke, earl, 
or other nobleman, to distinguish her from 
the wife of the heir, w r ho has the right to 
bear the title; 1 Bla. Com. 224. 

D0WER (from Fr. douer , to endow). The 
provision which the law makes for a widow 
out of the lands or tenements of her hus- 
band, for her support and the nurture of 
her children. Co. Litt. 30 a; 2 Bla. Com. 
130; 4 Kent 35; Washb. R. P. 146. 

There were five species of dower in Eng- 
land (Littleton § 51): 

1. Dowcr ad ostiam eccJesiw , where a man 
of full age, on. coming to the church-door to 
be married, endowed his wife of a certain 
portion of his lands. 

2. Doicer ex assensu yatns , which differed 


from dower ad ostiam ccclcsicc only in being 
made out of the lands of the husband’s fa- 
ther and with his consent. 

3. Dower by common law , where the wid- 
ow was entitled during her life to a third 
part of all the lands and tenements of which 
her husband was seised in law or in fact of 
an inheritable estate, at any time during the 
coverture, and which any issue she might 
have had might by possibility have inherited. 

4. Dower by custom y where a widow be- 
carne entitled to a specified portion of her 
hushand’s lands in consequence of some lo- 
cal or particular custom. 

5. Doxver de la plus bclle (de la pluis 
beale ), where the widow on suing the guard- 
ian in chivalry for dower, was required by 
him to endow herself of the fairest portion 
of any lands she might hold as guardian in 
socage, and thus release from dower the lands 
of her husband held in chivalry. This was 
abolished along with the military tenures, 
of which it was a consequence; 2 Bla. Com. 
132, n. 

Of these, the first and second were created 
by the act of the parties, the third and 
fourth by the law. The two classes represent 
the old order and the new. 3 Holdsw. Hist. 
E. L. 157. In later days the former class 
was superseded by the latter class or by 
jointures. 

By the Dower Act in England (1833) the 
widow is entitled to dower out of equitable 
estates as well as legal, but only out of those 
estates to which the husband is beneficially 
entitled at his death. 

Dower in the United States, although reg- 
ulated by statutes differing from each other 
in many respects, conforms substantially to 
that at the common law; 1 Washb. R. P. 
149; see Schoul. Hus. & W. 455. 

Where a statute provided that no estate 
in dower be allotted to the wife on the death 
of her husband, it took away a wife’s in- 
choate right of dower in lands previously 
alienated by her husband without joining 
lier in the deed; Richards v. Land Co., 47 
Fed. 854; the inchoate right of the wife is 
not such a vested right or interest as caunot 
be taken away by legislative action; Rich- 
ards v. Land Co., 54 Fed. 209, 4 C. C. A. 290. 

Of what estatcs the wife is dowaJ)Je. Iler 
right to dower is always determined by the 
laws of the place where the property is sit- 
uate; Duncan v. Dick, Walker (Miss.) 281; 
O’Ferrall v. Simplot, 4 Ia. 381; Lamar v. 
Scott, 3 Strobh. (S. C.) 562. 

She is entitled to one-third of ail lands, 
tenements, or hereditaments, corporeal and 
incorporeal, of which her husband may have 
been seized during the coverture, in fee or 
in tail; 2 Bla. Com. 131; Gorham v. Daniels, 
23 Yt. 611. 

She was not dowable of a term for years, 
however long; Park, Dow. 47; Spangler v. 
Stanler, 1 Md. Ch. Dec. 36. 

The inheritance must be an entire one, 
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and onc of whicli llie hnsband may have cor- 
poreal seisin or the right of immediate cor- 
poreal seisiu; riowd. uüO; Caruthers v. Wil- 
son, 1 Sm. & M. (Miss.) 527. 

Dower does not attach in an estate held in 
joint tenancy; but the widow of the survivur 
has dower; Co. Litt. § 45; Mayburry v. 
Brien, 15 Pet (U. S.) 21, 10 L. Ed. OIG. 
But where the principle of survivorship is 
abolished, this disability does not exist; I)a- 
vis v. Logan, 9 Dana (Ky.) 1S5; Reed v. 
Kennedy, 2 Strobh. (S. C.) G7. 

An estate in common is subject to dower; 
Wilkinson v. Parish, 3 Paige, Ch. (X. Y.) 
653; Totten v. Stuyvesant, 3 Edw. Ch. (X. 
Y.) 500; Pynchon v. Lester, G Gray (Mass.) 
314; Clift v. Cüft, S7 Tenn. 17, 9 S. W. 198, 
3G0; Parrish v. Parrish, SS Va. 529, 14 S. E. 
325; Chew v. Chew, 1 Md. 172. But the dow- 
er in land owned by the liusband in common 
with othcrs is divested by partition thereof 
in a suit to which the husband is a party, 
thousb the wife is not joined; Ilolley v. 
Glover, 3G S. C. 404, 15 S. E. G05, 1G L. R. 
A, 77G, 31 Am. St. Rep. 8S3. See 2 Can. L. 
T. 15. 

In the case of an excliange of lands, the 
widow may claim dower in either, but not 
in both; Co. Litt. 31 b ; if the lnterests are 
unequal, then in both; Wilcox v. Itandall, 

7 Barb. (X. Y.) G33; Mosher v. Moslier, 32 
Me. 412; Cass v. Thompson, 1 X. II. G5, S 
Am. Dec. 3G. 

She is entitled to dower in mines belong- 
ing to her hushand, if opened by him in 
his lifetime on his own or another’s land; 

1 Taunt. 402; Coates v. Cheever, 1 Cow. 
(N. Y.) 4G0; Lenfers v. Henke. 73 111. 405, 
24 Am. Rep. 203; Moore v. Rollins, 45 Me. 
493. See In re Seager’s Estate, 92 Mich. 
1 S6, 52 X. W. 299, where she was lield to 
be entitled whether the mines were open- 
ed before or after lier husband’s death ; 
Black v. Min. Co., 49 Fed. 549; id . 52 Fed. 
859, 3 C. C. A. 312. See also Seager v. Mc- 
Cabe, 92 Mich. ISG, 52 N. W. 299. 1G L. R. 
A. 247. But in Marsliall v. Mellon, 179 Pa. 
371, 3G Atl. 201, 35 L. R, A. SIG, 57 Am. St. 
Rep. GOl she was held to have no riglit to 
operate for oil or gas, wliere sucli operations 
had not commenced during the lifetime of 
her husband. Where a statute gave the sur- 
viving husband or wife a one-third interest 
in the real estate of tlie other, the life ten- 
ant is entitled only to tlie income upon oue- 
tliird of tlie oil produced; Swayne v. Oil Co., 
9S Tex. 597, SG S. W. 740, G9 L. II. A. 9SG, 

8 Ann. Cas. 1117. 

Slie liad fhe riglit of dower in various 
species of incorporeal hereditaments: as, 
riglits of fishing, aml rents; Ca Litt. 32 u ; 

2 Bla. Com. 132; Chasc’s Case, 1 Bland, Ch. 
(Md.^ 227, 17 Am. Dec. 277; Imt the rents 
should be estatcs of iuheritance; 2 Cruise, 
Dig. 291. 

In most of the states sho is dowable of 
wild lands; Chapman v. Schroeder, 10 Ga. 


321 ; Macaulay’s Ex’r v, Land Co., 2 Rob. 
(Va.) 507; Iliokman v. Irvine's Ileir?, 3 Danu 
(Ky.) 121; Allen v. MeCoy, S Oliio, 4lS; 
l’ike v. Underhill’s Adm’r, 24 Ark. 124; 
Brown v. Richards, 17 N. J. E(p 32; Jojmer 
v. Speed, GS N. C. 230, contra , Kuhn v. Kaler, 
14 Me. 409; Johnson v. Perley, 2 N. II. 5G, 
9 Am. Dec. 35. 

She has no right of dowor in a pre-e nption 
claim; Well's Guardian v. Moorc, 10 Mo. 
47S; Davenport v. Farrar, 1 Scam. (III.) 
314. 

At law thcre was nothing to prevent her 
from having dower in lands which hcr hus- 
band held as trustee. But, as she would 
take it suhject to the trust, court^ of equity 
were in the habit of restraining her from 
claiming lier dower in lands which she 
would he compellcd to hold entirely to an- 
other’s use. till it was finally estahlished, 
both in England and the l’nited States, that 
she is not entitled in such case to dower; 
Firestone v. Firestone. 2 Ohio SL 415; Bart- 
lett v. Gouge, 5 B. Monr. (Ky.) 152; Park, 
Dow. 105. 

At common law T she was not dowable of 
the estate of a ccstui quc trust; 2 Sch. & 

L. 3S7; 4 Kent43; Lenox v. Notrcbe, Hempst 
251, Fed. Cas. No. S,24Gc. See Watson’s Es- 
tate, 139 Pa. 4G1, 22 Atl. G3S. But by the 
Dower Act this restriction was removed in 
England; 3 & 4 Will. IV. c. 105; 1 Spcnce, 
Eq. Jur. 501. The commnn-law rule that a 
widow eould only have dower in the legal 
estates of the liushand has been either ex- 
pressly or impliedly changed hy statute in 
the majority of states, and she now* has a 
riglit of dower in his equitable estates as 
well, but only in thosc of which he died seis- 
ed; In re Iiansom, 17 Fed. 233; Morse v. 
Thorsell, 7S 111. G04; and if the husband hns 
aliened an equitnble ostate, although his 
wife may not have consented, the dower Is 
defcated; Taylor v. Kearn, GS 111. 341; MIl- 
ler v. Stuinp, 3 Gill (Md.) 301. In Dclawarc 
a widow 7 is not dowahlc out of an equitable 
estate of her deccased lnisband, exeept in 
intostate lands; Cornog v. Cornog, 3 Del. 
Ch. 407, hut the law upon this sul'jeet is 
not uniform; Stelle v. Cnrroll. 12 Pet. (U. 
S.) 2oi, 9 L. Ed. 105G; llamlin v. Ilnmlin, 
19 Me. 141; Shoemaker v. Walker, 2 S. & 
R. (I’a.) 554; Ko\vton v. Kowton, 1 Ilen. v'c 

M. (Va.) 92. In some states, dower in equl- 
tahle estatos is given by statutes; whilc in 
others the severe common-law rule lias not 
been strictly followed hy tlie courts; Ilawley 
v. Jauies, 5 Paigc, Ch. (N. Y.) 318; Lawson 
v. Morton, G Dana (Ky.) 471 ; Lewis v. 
James, S Ilumphr. (Tenn.) 537; Thompson 
v. Thompson, 40 N. C. 430; Miller v. Stump, 

3 Gill (Md.) 304. 

A mortgagee’s wife, although her husband 
has the technieal seisin, had no dowable in- 
terest till the estate becomes irredt*emable; 

4 Dane, Abr. G71 ; 4 Kent 42; Foster v. 
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Dwinel, 49 Me. 53, 2 Ves. Jr. G31; Waller v. 
Waller’s Adrn’r, 33 Gratt. (Va.) 83. 

A widow was not dowable of an equity 
of redemption under the common law; In re 
Ransom, 17 Fed. 331; L. R. 6 Ch. D. 218; 
Cox v. Garst, 105 111. 342; Glenn v. Clark, 
53 Md. G07 ; Pickett v. Buckner, 45 Miss. 243; 
Hopkinson v. Dumas, 42 N. II. 29G; Eddy v. 
Moulton, 13 R. I. 105; nor did the English 
eourts admit the doctrine until the statute 
of 1S33 ; Ld. Ch. Redesdale in 2 S. & L. 3SS; 
but, as was said by Chancellor Bates in 
Cornog v. Cornog, 3 Del. Ch. 407, the Ameri- 
can eourts, being £ree to carry the equitable 
view of mortgaged estates to its logical re- 
sults, have uniformly allowed dower in an 
equity of redemption ; Mayburry v. Brien, 15 
Pet. (U. S.) 33, 10 L. Ed. G4G; Simonton v. 
Gray, 34 Me. 50; Newton v. Cook, 4 Gray 
(Mass.) 4G; Titus v. Neilson, 5 Johns. Ch. 
(N. Y.) 452; Taylor v. McCrackin, 2 Blackf. 

(Ind.) 262; Heth v. Cocke, 1 Rand. (Va.) 
344; Fish v. Fish, 1 Conn. 559; Hastings v. 
Stevens, 29 N. II. 5G4; Hinchman v. Stiles, 
9 N. J. Eq. 3G1; but after the suiqUus pro- 
ceeds of sale have been applied by the sher- 
iff to a judgment against the husband, it is 
too late to assert the widow’s claim to equi- 
table dower ; Gemmill v. Richardson, 4 Del. 
Ch. 599. -See on this subject 11 Can. L. T. 
2S1. 

In reference to her husband’s contracts 
for the purchase of lands, the rule seems to 
be, in those states where dower is allowed 
in equitable estates, that her right attaches 
to her husbaml’s interest in the contract, if 
at his death he was in a condition to enforce 
specific performance; Hawley v. James, 5 
Paige, Ch. (N. Y.) 318; Smith v. Addleman, 
5 Blackf. (Ind.) 406; Rowton v. Rowton, 1 
Hen. & M. (Va.) 92; Robinson v. Miller, 1 
B. Monr. (Ky.) 93; Reed v. Whitney, 7 Gray 
(Mass.) 533; Owen v. Robbins, 19 111. 545; 
Thompson v. Thompson, 46 N. C. 430. If his 
interest has been assigned before his death, 
or forfeited, or taken on execution, her dow- 
er-right is defeated; Pritts v. Ritchey, 29 Pa. 
71; Secx*est v. McKenna, G Rich. Eq. (S. C.) 
72; Dean’s Ileirs v. Michell’s Heirs, 4 J. J. 
Marsh. (Ky.) 451; Heed v. Ford, 1G B. Monr. 
vKy.) 114; Rowton v. Rowton, 1 Ilen. & M. 
( Va.) 91. 

She is entitled to dower in lands actually 
purchased by her husband and upon which 
the vendor retains a lien for the unpaid pur- 
chase-money, subject to that lien; McClure 
v. Harris, 12 B. Monr. (Ky.) 2G1; Crane v. 
Palmer, 8 Blackf. Ind. 120 ; Ellicott v. Welch, 
2 Bland. Ch. (Md.) 242; Williams v. Woods, 
1 Humphr. (Tenn.) 408; or upon which her 
husband has given a mortgage to secure the 
pui'chase-money, subject to that moi'tgage; 
Henagan v. Harllee, 10 Rich. Eq. (S. C.) 
285. See Seibert v. Todd, 31 S. C. 20G, 9 S. 
E. S22, 4 L. R. A. G0G. 

She is not entitled to dower in partnei*ship 
lands purchased by partnership funds and 


for partnership purposes, until the partner- 
ship debts have been paid; Burnside v. Mer- 
rick, 4 Metc. (Mass.) 537; Woolridge v. Wil- 
kins, 3 How. (Miss.) 372; Loubat v. Nourse, 

5 Fla. 350; Duhring v. Duhring, 20 Mo. 174; 
Drewry v. Montgomery, 28 Ark. 259; Willet 
v. Brown, 65 Mo. 148, 27 Am. Rep. 265; 
Campbell v. Campbell, 30 N. J. Eq. 417. She 
has been denied dower in land purchased by 
several for the purposes of sale and specu- 
lation; Coster v. Clarke, 3 Edw. Ch. (N. Y.) 
428; it has been treated as personalty so 
far as was necessary to settle the partner- 
ship affairs, the right of dower being’ sub- 
ject to the debts of the firm; Young v. 
Thrasher, 115 Mo. 222, 21 S. W. 1104; Mal- 
lory v. Russell, 71 Ia. 63, 32 N. W. 102, 60 
Am. Rep. 77G; Wheatley’s Heirs v. Calhoun, 
12 Leigh (Va.) 264, 37 Am. Dec. G54. 

Sometimes she is allowed dower out of 
money, the proceeds of real estate sold by 
oi’der of court, or by the wrongful act of an 
agent or trustee; Jennison v. Hapgood, 14 
Pick. (Mass.) 345; Beavers v. Smith, 11 Ala. 
33; Church v. Cliurch, 3 Sandf. Ch. (N. Y.) 
434; Willet v. Beatty, 12 B. Monr. (Ky.) 
172; Thompson v. Cochran, 7 Humphr. 
(Tenn.) 72, 46 Am. Dec. 68. 

Her claim- for dower has been held not 
subject to mechanics’ liens; Shaeffer v. 
Weed, 3 Gilman (111.) 511; Nazareth Liter- 
ary & Benevolent Inst. v. Lowe, 1 B. Monr. 
(Ky.) 257." 

The principle of equitable eontribution ap- 
plies equally to dower, as to other incum- 
brances; Eliason v, Eliason, 3 Del. Ch. 260. 

She is not entitled to dower in an estate 
pur anter vie; Gillis v. Brown, 5 Cow. (N. 
Y.) 3SS; or in a vested remainder; Fisk v. 
Eastman, 5 N. H. 240; Moore v. Esty, 5 N. 
H. 479; Blow v. Maynard, 2 Leigh (Va.) 29; 
Reynolds v. Reynolds, 5 Paige, Ch. (N. Y.) 
161; or in reversion of the husband, where 
he dies before the tei’mination of the life 
estate; Kellett v. Shepard, 139 111. 433, 28 
N. E. 751, 34 N. E. 254. 

In some states she has dower only in what 
the husband died seised of; Winstead v. 
Winstead’s Heirs, 2 N. C. 243; 4 Kent 41. 

The wife’s dower will be protected against 
the voluntary conveyance of the husband 
made pending a marriage engagement, under 
the same circumstances in which the hus- 
band is relieved against an ante-nuptial set- 
tlement by the wife; Chandler v. Hollings- 
worth, 3 Del. Ch. 99. This case is consider- 
ed by Washburn and Bishop as the leading 
case and is approved by both authors; 3 
Washb. R. P. 359; 2 Bish. M. W. § 343, note 
2 , quoting the greater portion of the opinion 
of Bates, Cfi. 

Requisites o/. Three things are usually 
said to be requisite to the consummation of 
a title to dower, viz.; marriage, seisin of the 
husband, and his death; 4 Kent 36; 1 
Washb. R. P. 169; King v. King, G1 Ala. 481; 
Wait v. Wait, 4 N. Y. 99. 
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Thc marriage must be a lcgal one ; tlioush, 
if voidable and not void, she will have her 
dower unless it is dissolved in his lifetime; 
Smart v. Whaley, G Smedes & M. (Miss.) 
30S; Co. Litt. 33 a ; 1 Cruise, Dig. 164; Hig- 
gins v. Breen, 0 Mo. 501 ; Jones v. Jones, 2S 
Ark. 21. # 

The husband must have bcen sciscd in the 
premises of an estate of inheritance at some 
time during the eoverture. It may not be 
an aetual seisin; a seisin in law with the 
right of immediate eorporeal seisin is sutli- 
cient ; Kldredge v. Forrestal, 7 Mass. 253; 
Mann v. Edson, 30 Me. 25; Dunham v. Os- 
born, 1 Taige, Ch. (N. Y.) G35; Shoemaker 
v. Walker, 2 S. & R. (Pa.) 554; 1 Cruise, 
Dig. IGG; Young v. Young, 45 N. J. Eq. 27, 
1G Atl. 021; Ilouston v. Smith, SS N. C. 312. 
Possession by a widow of the mansion house 
of hcr liusband, and lier unassigned right 
of dower, do not prevent the heir from being 
seised thereof so that liis widow may ae- 
quire dower tlierein ; Null v. Howell, 111 
Mo. 273, 20 S. W. 24. It is not necessary 
that the seisin of the hnsband should be a 
rightful one. The widow of a disseisor may 
have dower against all who have not the 
rightful seisin; Scribn. Dow. 702. See 
Toomey v. MeLean, 105 Mass. 122. 

So, altkough the estate is a defeasible one, 
provided it is one of inheritanee, she may 
claim her dower until it is defeated; Co. 
Litt. 241; Doughty v. Doughty, 7 N. J. Eq. 
241; 10 Co. 95. 

The seisin is not required to remain in the 
husband any particular lengtk of time. It 
is suffieient if he is seised but an instant, to 
his own benefit and use; Young v. Tarbell, 
37 Me. 509; 2 Bla. Com. 132; Kade v. Laub- 
er, 4S IIow. Pr. (N. Y.) 3S2; but a mere in- 
stantaneous seisin for some other purpose 
than proprietorsliip will not give the wife 
dower; Stanwood v. Dunning, 14 Me. 290; 
Wooldridge v. Wilkins, 3 IIow. (Miss.) 3G9; 
Edmondson v. Welsh, 27 Ala. 57S; McCauley 
v. Grimes, 2 G. & J. (Md.) 31S, 20 Am. Dec. 
434; Emerson v. Ilarris, G Metc. (Mass.) 
475. 

Where he purehases land and gives a 
mortgage at the same time to seeure the pur- 
ehase-money, such incumbranee takes pree- 
edence of his wife’s dower; Stow v. Tifft, 
15 Johns. (N. Y.) 45S, 8 Am. Dee. 2GG; Reed 
v. Morrison, 12 S. & R. (Pa.) 1S; Ilolbrook 
v Finney, 4 Mass. 5GG, 3 Am. Dec. 243; 
Moore v. Esty, 5 N. II. 479; Griggs v. Smith, 
12 N. J. L. 22; Bogie v. Rutledge, 1 Bay (S. 
C.) 312; Smitli v. Stanley, 37 Me. 11, 5S Am. 
Dec. 771. 

Thc dcath of thc husband . 1 Cruise, Dig. 

1GS. What was known as civil deatk iu Eng- 
land did not give the wife right of dower; 
2 Crabb. IL P. 130; Wooldridge v. Lueas, 7 
B. Monr. (Ky.) 51; Platner v. Sherwood, G 
Johns. Ch. (N. Y.) 129. Imprisonment for 
life is declared civil deatk in some of tbe 
states. 


Uow dovccr may bc yrcvcntcd or dcfcatrd. 
At eommon law, alicnage on the part vt che 
husband or wife prevented dower fr^m at- 
taching; 2 Bla. Com. 131; Priest v. Cum- 
mings, 1G Wend. (N. Y.) G17; Stokes v. 
O’Fallon, 2 Mo. 32. This dDal ility is par- 
tially done away witli in Englai d, 7 & S 
Yict. c. GG, and is almost wholly abolishod ln 
the United States. See Aliun. 

It is well established that tho wife’s dower 
is defoated whonever the seisin of hor hus- 
band is defeat«»d by a paramount title; Co. 
Litt. 210 5; 4 Kent 4S. 

The foreclosure of a mortgage given by 
tlie husband before marriago, or by the wifo 
and kusband after marrlage, will dofoat her 
right of dower; Stow v. Tifft, 15 Johns. (N. 
Y.) 45S, S Am. Dec. 2GG; Reed v. Morrison, 
12 S. & R. (I’a.) 1S; Nottingham v. Calvort, 

1 Ind. 527; Bisland v. Hewett. 11 Smedes 
& M. (Miss.) 1G4 ; Wilson v. Davisson, 2 ltob. 
(Va.) 2S4; Ingram v. Morris, 4 llarr. (Del.) 
111; Shope v. Schaffnor, 140 111. 470, 30 N. 
E. S72; Boorum v. Tucker, 51 N. J. Eq. 135, 
2G Atl. 450. And in Pennsvlvania, whother 
the wife joined or not. Like force would be 
given to a vendor’s licn or mortgage for the 
purehase-money, or to a judgment lien out- 
standing at the time of marringo. 

Her riglit to dower in the ostate which 
she has joined witli her husband in mort- 
gaging is good against every one but the 
mortgngce; Whiteliead v. Middloton, 2 llow. 
(Miss.) G92: Enton v. Simonds, 14 Pick. 
(Mass.) 9S; Hastings v. Stevens, 29 N. II. 
5G4; l'oung v. Tarbell, 37 Me. 509. The 
same is true in regard to an estate mortgag- 
ed by her lnisbnnd bofore coverture; Eaton 
v. Simonds, 14 Piek. (Mnss.) 9S. In neitlier 
case would the husband have the rinbt to 
cut off her elaim for dower by a rclease to 
the* mortgagee. or an assignment of his eq- 
uity of redemption : Titus v. Noilson, 5 Jolins. 
Ch. (N. Y.) 452; Swaine v. Perine, 5 Johns. 
Ch. (N. Y.) 4S2, 9 Am. Dec. 31S; Eaton v. 
Simonds, 14 Pick. (Mass.) 9S; Melvcr v. 
Cberry, 8 Humphr. (Tenn.) 713; lleth v. 
Coeke, 1 Raml. (Ya.) 344; Simonton v. 

Gray, 34 Me. 50; Harrison v. Eldridge, 7 N. 
J. L. 392. As to a purchase and mortgage 
for the purchasc-money before marriago, in 
whieh the husband roleases the eqnity of re- 
demption after mnrriage, see Jaekson v. 
Dewitt, G Cow. (N. Y.) 31G. 

An agreement on tbe part of the husband 
to convey before dower attaches, if enforced. 
will extinguisk lior claim; Adkins v. Holimes, 

2 Ind. 197; Bowie v. Berry, 3 Md. Ch. 359. 
Dower will not be dofeated by the deter- 

mination of the estnte by natural limitation; 
as, if tbe teiiant in fee die without beirs, or 
the tenant In tail; S Co. 34; 4 Kent 49; 
Northeut v. Whipp, 12 B. Monr. (Ky.) 73. 
Whcther it will be defeatcd by a eonditional 
limitatiou by way of executon' devise or 
shifting use. is not yet fully settled: Co. Litt. 
241 a, Butler’s note 170; Sugd. Pow. 333; 3 
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B. & P. G52. But it seems that the weight 
of American authority is in favor of sustain- 
ing dower out of such estates; Evans v. Ev> 
ans, 9 Pa. 190; Milledge v. Lamar, 4 Desaus. 
(S. C.) 617. See 1 Washb. R. P. 21G. 

Dower will be defeated by operation of a 
collateral limitation: as, in the case of an 
estate to a man and his heirs so long as a 
tree shall stand, and the tree dies; 3 Prest. 
Abstr. 373; 4 Kent 49. 

In some states it will be defeated by a sale 
on execution for the debts of the liusband; 
Gardiner v. Aliles, 5 Gill (Md.) 94; Eondon 
v. London, 1 Humphr. (Tenn.) 1; ICennerly v. 
Ins. Co., 11 Mo. 204; Den v. Frew, 14 N. C. 
3, 22 Am. Dec. 70S; but see Thomas v. Thom- 
as, 73 Ia. G57, 35 N. W. 693. In Missouri 
it is defeated by a sale in partition; Lee v. 
Lindell, 22 Mo. 202, G4 Am. Dec. 2G2. See 
Jackson v. Edwards, 22 Wend. (N. Y.) 49S; 
Van Gelder v. Post, 2 Edw. Ch. (N. Y.) 577. 
See 25 Alb. L. J. 3S7. 

It is defeated by a sale for the payment 
of taxes ; Jones v. Devore, S Ohio St. 430. 

It is also defeated by exercise of the right 
of eminent domain during the life of the 
husband. Nor has the widow the right of 
compensation for such taking. The same 
is true of land dedicated by her husband to 
public use; Gwynue v. City of Cincinnati, 3 
Ohio 24, 17 Am. Dec. 576. 

How doicer may be barred . A divorce 
from the bonds of matrimony was at com- 
mon law a bar to dower; 2 Bla. Com. 130; 
Wait v. Wait, 4 Barb. (N. Y.) 192; Hinson 
v. Bush, 84 Ala. 3GS, 4 Soutk. 410; Pullen 
v. Pullen, 52 N. J. Eq. 9, 2S Atl. 719; but 
the woman’s right to dower, or something 
equivalent to it, is reserved by statutes in 
most of the statcs, if she be the innocent 
party; Forrest v. Forrest, G Duer (N. Y.) 
102. A judgment of divorce in another 
state, for cause other than adultery, which 
has the effect to deprive the wife of dower in 
the state where rendered, will not have sucli 
effect in New York ; tlie United States con- 
stitution makes a judgment in anotker state 
conclusive as to the fact of divorce, but 
gives no extra-territorial effect on land of 
the husband; Van Cleaf v. Burns, 133 N. Y. 
540, 30 N. E. GGl, 15 L. R. A. 542. 

By the common law neither adultery alone 
nor with elopement was a bar to dower ; 2 
Scrib. Dow. 531; but by the statute of West- 
minster 2d, a wife who eloped and lived in 
adultery forfeited her dower-right. This 
provision has been re-enacted in several of 
the states and recognized as comrnon law in 
others; Lecompte v. Wash, 9 ]\Io. 555; Ste- 
gall v. Stegall, 2 Bi’ock. 256, Fed. Cas. No. 
13,351; Cogswell v. Tibbetts, 3 N. II. 41; 
Walters v. Jordan, 35 N. C. 361, 57 Am. 
Dec. 55S; 4 Dane, Abr. G7G; Bell v. Nealy, 1 
Bailey (S. C.) 312, 19 Am. Dec. GSG; contra, 
Schiffer v. Pruden, G4 N. Y. 47 ; Lakin v. 
Lakin, 2 Allen (Mass.) 45; Littlefield v. Paul, 
69 Me. 527; Bryan v. Batcheller, G R. I. 543, 


78 Am. Dec. 454. Dower is not barred even 
if tke wife commit adultery, if she be aban- 
doned by her husband and he be profligate 
and intemperate and an adulterer; Rawlins 
v. Buttel, 1 Houst. (Del.) 224; nor if she be 
deserted by her kusband, will her subsequent 
seduction and adultery operate as a bar; 
Appeal of Nye, 126 Pa. 341, 17 Atl. 618; 6 
U. C. C. P. 310; Skaffer v. Richardson’s 
Adm’r, 27 Ind. 122. For an analysis of de- 
cisions and reference to state statutes on 
this subject, see 2 Scrib. Dow. 531. 

A widow who had been convicted as acces- 
sory before the fact to her husband’s mur- 
der was keld entitled to dower; Owens v. 
Owens, 100 N. C. 240, 6 S. E. 794. 

Dower is bai’red by an annuity given the 
wife in a divorce decree, and ckarged on 
the husband’s real estate, where the wife 
had taken her maintenance under the de- 
cree; Adams v. Storey, 135 111. 448, 26 N. E. 
5S2, 11 L. R. A. 790, 25 Am. St. Rep. 392. 

The widow of a convicted traitor could 
not recover dower; 2 Bla. Com. 130; but this 
principle is not recognized in this country; 
Wms. R. P. 103, n. 

Nor does she in this country, as at com- 
mon law, foi'feit her dower by conveying in 
fee the estate assigned to her; 4 Kent S2; 
Wms. R. P. 121, 125, n.; Robinson v. Miller, 

1 B. Monr. (Ivy.) 8S. 

The most comiflon mode formerly of bar- 
ring dower was by jointure; Scrib. Dow. 3S9; 
Craig’s Heirs v. Waltkall, 14 Gratt. (Va.) 
51S; S'tilley v. Folger, 14 Ohio 610; West v. 
Walker, 77 Wis. 557, 46 N. W. S19. Marriage 
is a suflxcient consideration to support an 
ante-nuptial contract for release of dower; 
Shea’s Appeal, 121 Pa. 302, 15 Àtl. 629, 1 L. 
R. À. 422; Worrell v. Forsyth, 141 111. 22, 
30 N. E. 673. Now it is usually done by 
joining with her kusband in conveying the 
estate. Formei’ly this was done by levying 
a fine, or suffering a recovery; 4 Kent 51; 

2 Bla. Com. 137; now it is by deed executed 
with her kusband and acknovvledged in the 
form required by statute; Wms. R. P. 1S9; 
Coburn v. Herrington, 114 111. 104, 29 N. E. 
47S; Mitch. R. P. 156; which is tke mode 
prevailing in the United States. The hus- 
band must usually join in the act; Moore 
v. Tisdale, 5 B. Moni’. (Ky.) 352; Ulp v. 
Campbell, 19 Pa. 3G1; Page v. Page, 6 Cush. 
(Mass.) 196; Shaw v. Russ, 14 Me. 432. 

Words of grant will be sufficient altkough 
no reference is made in tfae deed to dower 
eo nomine; Dundas v. Hitchcock, 12 How. 
(U. S.) 256, 13 L. Ed. 978; Smith v. Handy, 
16 Ohio 23G. 

In most of the states her deed must be 
acknowledged, and in the form pointed out 
by statute; Williams v. Robson, 6 Ohio St. 
510; Ivirk v. Dean, 2 Binn. (Pa.) 341; Scan- 
lan v. Turner, 1 Bail. (S. C.) 421; Clark v. 
Redman, 1 Blackf. (Ind.) 379; which must 
appear in the certificate; Elwood v. Klock, 
13 Barb. (N. Y.) 50. Ske should be of age 
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at the tirae ; Jones v. Todd, 2 J. J. Marsh. 
(Ky.) 350; Thomas v. Garamel, G Leigh (Va.) 
9; Cunningham v. Knight, 1 Barb. (N. Y.) 
309; Markham v. Merrett, 7 IIow. (Miss.) 
437, 40 Ain. Dec. 7G. Slie cannot release hcr 
dower by parol; see Wood v. Lee, 5 T. B. 
Monr. (Ky.) 57; Iveeler v. Tatnell, 23 N. J. 
L. G2. A parol sale of lands in wliich tbe 
husband delivors jiossession does not ex- 
clude dower; Wiiliauis v. Dawson, 3 Sneed 
(Tenn.) 310. But it bas been kekl tbat she 
may bar her claiin for dower by ber owu 
aets operating by way of estoppel; Heth v. 
Cocke, 1 Kand. (Va.) 311; Dougrey v. Top- 
piug, 4 Paige, Ch. (N. Y.) 01; Keed v. Mor- 
rison, 12 S. & R. (Pa.) 1S; Gardiner v. Miles, 

5 Gill (Md.) 04. 

A release of dower by a wife direct to her 
husband will not enable bira bv liis sole 
deed to convey the laml free of dower right, 
for, if tbe release is at all effectual, the hus- 
band becomes vested witb a fee simple and 
tbe dower-rigbt immediately reattacbes by 
operation of law; llouse v. Fowle, 22 Or. 
303, 20 Pac. SOO ; but where tbe wii'e has 
power to release ber dower by an attorney 
in fact, sbe may constitute her husbaiul at- 
torney for tlie purpose; Wronkow v. Oakley, 
133 N. Y. 505, 31 N. E. 521, 16 L. K. A. 200, 
2S Am. St. Kep. GGl. 

A release of dower has been jiresuraed aft- 
er a loug lapse of time; Barnard v. Edwards, 
4 N. H. 321; Evaus v. Evans, 3 Yeates (Pa.) 
507. 

At common law tbere was no limitation 
to tbe claira for dower; 4 Kent 70. As to 
tbe statutes in the different states, see id. 
note ; 1 Washb. K. P. 217. Adverse posses- 
sion for seven years with claira and color 
of title and payinent of taxes will bar a 
claim of dower ; Brian v. Melton, 123 111. 
647, 18 N. E. 318; Null v. Ilowell, 111 Mo. 
275, 20 S. W. 24; but see Boling v. Clark, 
83 La. 4S1, 50 N. W. 5T. 

The right to dower does not depend ou the 
existence of tlie family relation at tbe deatli 
of the husband and is not barred by descr- 
tion ; Nye's Appeal, 12G Pa. 341, 17 Atl. 618, 
12 Aiu. St. Kep. S73. 

Upon the doctrine of dos dc dotc , see 1 
Waslib. K. I\ 200. 

In sonie states the wife may elect to take 
half of the husbaud’s estate in lieu of dower 
under certain contingencies; Welcb v. An- 
derson, 28 Mo. 203; or she may accept a 
devise in lieu of dower; Nelson v. Brown, 
GG Hun 311, 20 N. Y. Supp. 97S; Stone v. 
Vanderinark, 14G 111. 312, 34 N. E. 150; Ban- 
nister v. Bannister, 37 S. C. 520, 1G S. E. G12; 
Goodrura v. Goodrum, 5G Ark. 532, 20 S. W. 
353. 

It seems tliat a contract to marry on con- 
dition tbat the wife should receive no portion 
of the busband's lands may be valid; Spiva 
v. Jeter, 0 Rieh. Eq. (S. C.) 434. 

11 ow and by whom dowcr may be assigncd. 
Her rigbt to have dower set out to ber ac- 


crues immediately upon the deatb of her 
husband; but until it is assigned bhe kas no 
rigbt to any specilic part of tbe e^tate; 2 
Bla. Com. 130. She was allowed by Magna 
Carta to occupy the prin ipal mansion of her 
husband for forty days after liis deatb, if 
it were ou dowable lands. Tbis right is va- 
riously recognized in the state^; Stokcs v. 
McAllister, 2 Mo. 163; Doe v. (’nrrul, 16 Ala. 
118; Chaplin v. Siinmous* Heir>, 7 T. B. 
Monr. (Ky.) 337; Stedraan v. Fortune, 5 
Conn. 4 62. In sonie states, she nny reniain 
in possession of the prineipal mansion-houso 
and ine.ssuages thereto helonging until dower 
has been assigned; Griiues v. Wilson, 4 
Blackf. (Ind.) 331. Tliis makes her tenant 
in eonimon with the heir to the extent of her 
right of dower; and an assignment only 
works a severanoe of tlie tenancy; 4 Kent 
G2 ; Stokes v. McAUister, 2 Mo. 163. 

There were two raodes of assigning dower; 
oue by “coraraou rigbt,” where the assigu- 
ment was by legal prucess; the othcr 
“agaiust comnion rigbt,” whicli rested upon 
the widow’s assent and agreeiuent. 

Dower of “coinraon right’' raust be assign- 
ed by metes and bounds, wbere this is possi- 
ble, unless the parties agree to a different 
forra ; 2 Penning, 521; 1 Rolle, Abr. GS3; 
Style 27G; Perkins 407. 

If assigned “ngainst cominon riglit,” it 
must be by indenture to which she is a par- 
ty; Co. Litt. 34 6; Jones v. Brewor, 1 Pick. 
(Mass.) 314. 

Where assigned of coinraon riglit, it raust 
he unconditional and ahsolute; Co. Litt. 34 
6 , n. 217; 1 Rolle, Abr. GS2 ; and for her life; 

1 Bright, llusb. & W. 370. 

Wliere it is assigned not hy legal process, 
it nnist he by the tenant of tlie freehold; 
Co. Litt. 35 a. It raay be done by nn iufant; 

2 Bla. Coni. 13G; McCormick v. Taylor, 2 Ind. 
33G; or by the guardian of the heir; 2 Bla. 
Coin. 13G; Yomig v. Tarbell, 37 Me. 500. 
Dower inay be assigned in partition; Thom- 
as v. Thoraas, 73 Ia. 657, 35 N. IV. 093. 

As between the widow and heir, she takos 
her dower according to the value of the proi>- 
erty at the time of the assigninent; Thoinp- 
son v. Morrow, 5 S. & R. (Pn.) 200, 9 Am. 
Dec. 358; Wooldridge v. Wilkins, 3 Ilow. 
(Miss.) 3G0; Moslicr v. Mosher, 15 Me. 371; 
Greeu v. Tennant, 2 Ilarr. (Del.) 33G; Suin- 
mers v. Bahh, 13 111. 483. 

As between thc widow and the husbnnd’s 
alience, she takes hcr dower aeeonling to 
thc valuc at thc timo of the alienation; Ilale 
v. Jaincs, G Johns. Cli. (N. Y.) 25S, 10 Ani. 
Dec. 328; Toil v. Baylor, 4 Lelgh (Va.) 40S. 
This was the aucient and well-estahlished 
! rulo; Ilumplircy v. Phinney, 2 Juhns. (N. 
Y.) 484; Catlin v. Warc, 0 Mass. 218, G Ain. 
Dec. 5G. But lu this country thc rule in re- 
spcct to the alicuee scems now to he that if 
the lnnd had been enbanced in value by bis 
labor and improvements, the widow sball 
not share in these; Thompson v. Morrow, 5 
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S. & R. (Ta.) 289, 9 Am. Dee. 358; Catlin v. 
Ware, 9 Mass. 218, 6 Am. Dec. 5G; Tod v. 
Baylor, 4 Leigh (Va.) 498; Wilson v. Oat- 
man, 2 Blackf. (Ind.) 223; Barney v. 
Frowner, 9 Ala. 901; Baden v. McKenny, 7 
Mackey (D. C.) 268; Felch v. Fineh, 52 Ia. 
5G3, 3 N. W. 570; McGehee v. McGehee, 42 
Miss. 747; if it has been enhaneed by ex- 
traneous circumstances, such as the rise and 
improvemeut of property in the neighbor- 
liood, she is to kave the full beuefit of this; 
Smith v. Addleman, 5 Blackf. (Ind.) 40G; 
Powell v. M’f’g Co., 3 Mas. 375, Fed. Cas. 
No. 11,35G; Johnston v. Vandyke, G MeLeau, 
422, Fed. Cas. No. 7,42G; Wms. R. P. 191, n. 

There seerns to be no remedy for her now 
in either country where the land has dete- 
riorated in value by the waste and misman- 
agement of the alienee or by extraneous 
eircumstances; McClanahan v. Porter, 10 
Mo. 74G; see Westeott v. Campbell, 11 R. I. 
37S; but she must be content to take her 
dower in the property as it was at the time 
of her husband’s death; 1 Washb. R. P. 239. 
See Sanders v. McMillian, 98 Ala. 144, 11 
South. 750, 18 L. R. A. 425, 39 Am. St. Rep. 
19. Where the widow dies witkout asserting 
her claim, neither her personal representa- 
tives, nor those of her assignee of such dow- 
er right, can maintain an action to have 
dower aGmeasured or for a gross sum in 
lieu thereof; Howell v. Newman, 59 Hun 
538, 13 N. Y. Supp. G48; Pollitt v. Kerr, 49 
N. J. Eq. 66, 22 Atl. 800. 

Dower may also be recovered in equity, 
the jurisdietion of which, as Chaneellor 
Kent says, “has been thoroughly examined, 
clearly asserted, and definitively establish- 
ed;” 4 Kent 71; and nearly half a century 
later this language is repeated as correctly 
expressing the result of the autkorities; 
Bisph. Eq. § 495. The jurisdiction was as- 
serted in the U. S. at an early period; Gray- 
son v. Moneure, 1 Leigh (Va.) 449; Kendall 
v. Iloney, 5 T. B. Monr. (Ky.) 284; Stevens 
v. Smith, 4 J. J. Marsh. (Ky.) 64, 20 Am' 
Dec. 205; Swaine v. Perine, 5 Johns. Ch. (N. 
Y.) 4S2, 9 Am. Dec. 318; Badgley v. Bruce, 
4 Paige, Ch. (N. Y.) 98; and although in 
New Jersey in the time of Kent the equitable 
jurisdietion was denied; 4 Kent 72; Harri- 
son v. Eldridge, 7 N. J. L. 392; it was after- 
wards asserted and sustained; 1 Green Ch. 
349. The jurisdiction is concurrent with that 
of courts of law, which must settle the legal 
title when that is in controversy, “but if 
that be admitted or settled, full and effec- 
tual relief can be granted to the widow in 
equity both as to the assignment of dower 
and the damages;” 4 Kent 71; and in many 
respects the remedy in equity possesses great 
advantages over that at law; Bisph. Eq. § 
49G. As to the remedies afforded both by 
law and equity for the enforeement of dow- 
er, see 1 Washb. R. P. 22G; 4 W. R. 459. 

'Nature of the estate in doicer. Until the 
death of her kusband, the wife’s right of 


dower is not an interest in real estate of 
whicli value ean be predicated; Moore v. 
City of New York, 8 N. Y. 110, 59 Am. Dec. 
473. And although on the deatk of her hus- 
band this right becomes consummate, it re- 
mains a ckose in action until assignment; 
4 Kent G1; Green v. Putnam, 1 Barb. (N. 
Y.) 500; Joknson v. Shields, 32 Me. 424; 
Skield’s Ileirs v. Batts, 5 J. J. Marsh. (Ky.) 
12; MeClanakan v. Porter, 10 Mo. 74G; Hil- 
leary v. Hilleary’s Lessee, 2G Md. 2S9. 

During eoverture a wife has such an in- 
terest in her husband’s lands which have 
been conveyed by him without her joining 
iu the deed, as will make a release by her 
a valuable consideration; Howlett v. Dilts, 
4 Ind. App. 23, 30 N. E. 313. See Brooks 
v. McMeekin, 37 S. C. 285, 15 S. E. 1019. 

Until assigument, she has no estate whieh 
she ean couvey or which can be taken on 
exeeution for her debts; 2 Iveen 527; Tomp- 
kins v. Fonda, 4 Paige, Ch. (N. Y.) 448; 
Gooch v. Atkins, 14 Mass. 378; Summers v. 
Babb, 13 111. 4S3; Rausch v. Moore, 48 Ia. 
611, 30 Am. Rep. 412; Webb v. Boyle, 63 N. 
C. 271; contra , Powell v. Powell, 10 Ala. 900. 

But where she does sell or assign this 
right of action, equity will protect the rights 
of the assignee and .sustain an action in the 
widow’s name for his benefit; Larnar v. 
Scott, 4 Rieh. (S. C.) 516; Powell v. Powell, 
10 Ala. 900; Potter v. Everitt, 42 N. C. 152; 
Parton v. Allison, 109 N. C. 674, 14 S. E. 
107. She may mortgage her undivided dow- 
er interest, whieh is valid in equity; Herr v. 
Herr, 90 Ia. 538, 58 N. W. 897. 

She can release her elaim to one who is 
in possession of the lands, or to whom she 
stands in privity of estate; Blain v. Harri- 
son, 11 111. 384; Jaekson v. Vanderheyden, 
17 Johns. (N. Y.) 1G7, 8 Am. Dec. 378; 
Johnson v. Shields, 32 Me. 424; Saltmarsh 
v. Smith, 32 Ala. 404; Saunders v. Blytke, 
112 Mo. 1, 20 S. W. 319; S L. R. Q. B. D. 31; 
Weaver v. Sturtevant, 12 R. I. 537. 

But as soon as the premises have been set 
out and assigned to her, and she has entered 
upon them, the freehold vests in her by vir- 
tue of her husband’s seisin; Co. Litt. 239 a ; 
Inkabitants of Windham v. Inhabitants of 
Portland, 4 Mass. 384; Norwood v. Marrow, 
20 N. C. 578. Her estate is a eontinuation 
of her husband’s by appointment of the law; 
Conant v. Little, 1 Piek. (Mass.) 1S9; Baker 
v. Baker, 4 Greenl. (Me.) 67; Love v. Mc- 
Clure, 99 N. C. 290, 6 S. E. 247, 250. 

The legislature may ehange the relative 
rights of kusband and wife after marriage, 
and may substitute for inekoate dower an- 
other and larger estate to be earved out of 
that of the husband after his death; Noel 
v. Ewing, 9 Ind. 37; but not after tlie hus- 
band’s death ; Bottorff v. Lewis, 121 Ia. 27, 
95 N. W. 2G2; nor as against one who has 
contraeted for a judgment lien on the hus- 
band’s property, although such judgment 
was not entered until after the statute was 
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passed; Davidson v. Richardson, 50 Or. H23, 
91 Pac. 10S0, 17 L. R. A. (N. S.) 319, 120 
Am. St. Rep. 73S. And lt is held that a stat- 
utc enlarging dower by cxtending it to the 
husband’s e<iuitable estate did not apply to 
a widow married before the statnte was 
passed; Slingluff v. Ilubner, 101 Md. G52, G1 
Atl. 320. 

See Seribner, Dowcr; Dembitz, Land Ti- 
tles; Tudor; Washburn; Gruise; Tiedcman, 
Real Property; Divorce; Election of 
RicnTs; Assignment of Dower; Quaran- 

TINE. 

D0WRESS. A woman entitled to dower. 
See Dower. 

D0WRY. Formerly applied to mean that 
which a woman l>rings to her husband in 
marriage: this is now eallcd a portion. 

This word is sometimes confounded with 
dower. Sce Co. Litt. 31; La. Civ. Codc, 
Dig. 23. 3. 7G ; Codc 5. 12. 20; Buard v. De 
Iiussy, G Rob. (La.) 111; Gates v. Legendre, 
10 Roh. (La.) 74; De Young v. De Youug, 
6 La. Ann. 7SG; Cutter v. Waddingham; 22 
Mo. 254. 

DRAFT. An order for the payment of 
moncy, drawn by one pcrson on anotber. 
Wildes v. Savage, 1 Sto. 30, Fed. Cas. No. 
17,G53. It is said to be a nomcn gcncralissi- 
mum , and to includc all such ordcrs. ibid., 
per Story, J. It is frequently uscd in corpo- 
rations where onc agent draws on another; 
in such case it may be treated either as an 
accepted bill or a promissory notc; 1 Dan. 
Neg. Inst. 350; Tiedeinan, Com. Pap. § 12S. 
Drafts come within a statutory provision 
respecting “bills and notes for the direct 
payment of money;’’ Gilstrap v. R. Co., 50 
Mo. 491. They are frequcntly given for 
mere convenienee in keeping accounts, and 
providing concurrcnt vouchers, and it is not 
necessary to present such a draft to thc 
drawee or to give notice of non-payment he- 
fore suiug the corporation ; 1 Dan. Neg. Inst. 
350; Dennis v. Water Co., 10 Ca). 3G9 ; Moh- 
ley v. Clark, 2S P>arb. (N. Y.) 391 ; Shaw v. 
Stone, 1 Cush. (Mass.) 25G. A draft by di- 
rectors of au a.ssurance compauy on its 
eashier was said to contain all that is es- 
sential to constitute a promissory note; 9 
C. B. 574. Drafts are frequently uscd bc- 
tween municipal otlicers, and are not usual- 
ly negotiable instruments ; 1 Dan. Neg. Inst. 
352. But it has been held tliat munieipal 
warrants or orders for the payment of debts, 
if authorized and drawn in negotiable lan- 
guage, may be sued on by the trausfcree; 
ul. 353; Kellcy v. City of Brooklyii, 4 Ilill. 
(N. Y.) 2G5. They must be presented for 
payment bcfore suit; Pease v. Inhabitants of 
Cornish, 19 ISIe. 193; contra . Stoel v. Davis 
County, 2 G. Greene (Ia.) 4G9. 

Draft, in a commercial scnse, is an allow- 
ance to the merchant where the duty is as- 
certained by weigbt, to insure good weight 


to him; it Is a small allowance in welghable 
goods, made by the king to tbe importer; 
it is to compcnsate for any loss that inay 
occur from the hnndling of the seales, in the 
weighing, so tliat, when weighed the seeond 
time, the article will hold out gooil weight. 
Napler v. Barnev, 5 Blatchf. 192, Fed. Cas. 
No. 10,009. 

Also the rough eopy of a legal doeumeiit 
before engrossing. 

DRAG0 D0CTR1NE. The primijlo as- 
serted by Luis Drago, Minister of Foreign 
Affairs of the Argentine Kepubiie, in a let- 
ter to the Argentine Minister at Wasldng- 
ton, Decemher 29, 1902, that the fon ihle in- 
tervcntion of states to seenre the payment 
of puhlic debts dnc to their citizeiw from 
foreign states is unjustifiahle and dangerons 
to the seeurity and peace of the nations of 
South America. The doctrine was not ncw. 
luit became assoeiated with the name of 
Drago, owing to his publieation of an elaho- 
rate exposition of it shortlj" before tlie Sec- 
ond Ilague Conference. The subject was 
brought before the Conference by thc United 
Stntes and a Convcutlon was adopted in 
which the contraeting powers agrecd. with 
some restrictivc conditions, not to have re- 
coursc to armed force for the reeovery of 
contract debts claimed bv their nationals 
against a foreign state. Hlggins, 1S4-197. 

DRAG0MAN. An Interpreter employed in 
the east, and partieularly at the Turkish 
court. 

DRAiN. To conduct water from one place 
to anothcr, for the purpose of dryiug the 
former. 

The right of draining water through an- 
other man’s land. Tliis is an cascment or 
scrvitude acquired hy grant or prescription. 
See 3 ICcnt 43G; 7 M. & G. 354. 

In Goldthwait v. Inliabitants of Kast 
Bridgwater, 5 Gray (Mass.) G3, it was said 
that the word drain has no technieal or ex- 
act meaning. It was considered fully iu 
rcople v. Parks, 5S Cal. G39. 

A state may provide for the eonstruction 
of cnnals for draining marshy and nialarious 
districts, and of lovees to preveiit inumln- 
tions; Ilagar v. Reelamation IJist.. 111 U. S. 
701, 4 Sup. Ct GG3, 2S L. Ed. 5G9. The ex- 
penses of such works may he charged ng iinst 
parties specially bcneflted and be made a 
llen upon their property; id. The law uiuler 
which such aii assessment is imnle does uot 
deprlvc one of property without due procoss 
of law; id. Taylor v. Crawford, 72 Ohio St. 
5G0, 74 N. E. 10G5, G9 L. R. A. S05. Sec I)ue 
Process of Law ; Kminent Domain ; Taxa- 
tion ; Legisiative Power; Assessment. 

DRAINAGE DISTRICT. The organiza- 
tlon of a draiuage district is withln the pow- 
er of the state; llagar v. Reclamation Dist., 
111 U. S. 701, 4 Sup. Ct. GG3, 2S L. Ed. 5G9; 
for the cxdusive bcnefit of the territory 
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within the district; Commissioners of Union 
Drainage Dist No. 3 v. Com’rs, 220 111. 17G, 
77 N. E. 71; and the lands within the district 
may be assessed to pay the entire cost, on 
the theory that they alone are benefited; 
Bradbury v. Drainage Dist., 23G 111. 36, 8G 
N. E. 163, 19 L. R. A. (N. S.) 991, 15 Ann. 
Cas. 904. It is correct to say tliat a drain- 
age district is a quasi-corporation, if the 
act under which it is organized does not 
make it a corporation in fact; but it is not 
created for political purposes or for the ad- 
ministration of civil government. It is not 
liable for the unauthorized acts of its com- 
missioners, but the district has the power 
of eminent domain for the purposes of its 
organization; Bradbury v. Drainage Dist., 
236 111. 36, S6 N. E. 163, 19 L. R. A. (N. S.) 
991, 15 Ann. Cas. 904. They have been class- 
ed as municipal corporations; Commissioners 
of Ilavana Tp. Drainage Dist. No. 1 v. Kel- 
sey, 120 111. 4S2, 11 N. E. 256. 

Where, in the construction of a levee, an 
upper owner was damaged by having the 
water thrown back on his lands, and there 
was no negligence on the part of the district 
in the performance of the work, he could 
not recover; Bradbury v. Drainage Dist., 236 
111. 36, SG N. E. 163, 19 L. R. A. (N. S.) 991, 
15 Ann. Cas. 904; Lamb v. Reclamation 
Dist., 73 Cal. 125, 14 Pac. G25, 2 Am. St. 
Rep. 775 (where a lower owner was damag- 
ed by overflow, caused by the necessary 
work of a reclamation district). See Police 
Power; Assessment; Rivers. 

D RAP4. A liquid containing alcohol; some- 
thing that can intoxicate. Lacy v. State, 32 
Tex. 228. See Wright v. People, 101 111. 134. 

DRAW. To drag (on a hurdle) to the 
place of execution. Anciently no hurdle was 
allowed, bivt the criminal was actually drag- 
ged along the road to the place of execution. 
A part of the aneient punishment of traitors 
was to be thus drawn. 4 Bla. Com. 92, 377. 

DRAWBACK. An allowance made by the 
government to merchants on the re-exporta- 
tion of certain imported goods liable to du- 
ties, which in some cases consists of the 
whole, in others of a part, of the duties 
which had been paid upon the importation. 
Goods can thus be sold in a foreign market 
at their natural cost in the home market. 
See U. S. R. S. Üt 34, c. 9. 

D R A W E E. A person to whom a bill of ex- 
change is addressed, and who is requested 
to pay the arnount of money therein men- 
tioned. See Bill of Exchange. 

DRAWER. The party who makes a bill 
of exchange. 

DRAWING. Every person who applies 
for a patent for an invention is rcquired to 
furnish a drawing or drawings illustrative 
of that invention: provided from the na- 
ture of the case the invention can be so il- 


lustrated. Drawings are also required on 
application for a patent for a design. See 
Patent. 

DRAWLATCHES. Thieves; robbers. 
Cowell. • 

DREDGE. Formerly applied to a net or 
drag for taking oysters; now a machine for 
cleansing canals and rivers. To dredge is 
to gather or take with a dredge, to remove 
sand, mud, and filth from the beds of rivers, 
harbors, and canals, with a dredging ma- 
ehine. 15 Can. L. T. 268. 

DREIT DREIT. Droit droit. Double 
right. A union of the right of possession and 
the right of property. 2 Bla. Com. 199. 

DRENGAGE. A variety of feudal tenure 
by serjeanty (q. v J, often occurring in the 
northern counties of England, involving a 
kind of general service. Vinogradolf, Engl. 
Soc. in Eleventh Cent. G2. Little is known 
of it; 3 Holdsw. Hist. E. L. 132. 

DRIFTWAY. A road or way over which 
cattle are driven. 1 Taunt. 279; Selw. N. P. 
1037; Woolr. Ways 1. The term is in use in 
Rhode Island. 2 Hilliard, Abr. Prop. 33. 

DRIP. The right of drip is an easement 
by which the water which falls on one house 
is allowed to fall upon the land of another. 

Unless the owner has acquired the right by 
grant or prescription, he has no right so to 
construct his house as to let the water drip 
over his neighbor’s land; 1 Rolle, Abr. 107. 
See 3 Kent 43G; Dig. 43. 23. 4. 6; 11 Ad. & 
E. 40. 

DRIVER. One employed in conducting a 
coach, carriage, wagon, or otlier vehicle with 
horses, mules, or other animals. 

The law requires that a driver should pos- 
sess reasonable skill and be of good habits; 
if’ therefore, he is not acquainted with the 
road he undertakes to drive; 3 Bing. 314, 
321; drives with reins so loose that he can- 
not govern his horse; 2 Esp. 533; does not 
give notice of any serious danger on the 
road; 1 Campb. 67; takes the wrong side of 
the road; 4 Esp. 273; incautiously comes in 
collision with another carriage; 1 Stark. 
423; 1 Campb. 167; or does not exercise a 
sound and reasonable discretion in travelling 
on the road to avoid dangers and difficulties, 
and any accident happcns by wnich any pas- 
senger is injured, both the driver and his 
employers will be responsible; Barnes v. 
Hurd, 11 Mass. 57; 6 Te-rm 659; 1 East 106; 
4 B. & Ald. 590; Maury v. Talmadge, 2 Mc- 
Lean, 157, Fed. Cas. No. 9,315. 

It has been held that the conductor of a 
street railway is not a driver; Isaacs v. R. 
Co., 47 N. Y. 122, 7 Am. Rep. 418; and one 
who drove a wagon loaded with calves and 
drawn by horses was held not to be “driving 
or conducting” cattle; L. R. 1 Q. R. 259. 

DR0F-LAND (Drift-lcmd ). A yearly pav- 



DROF-LAND 


941 


DROITS OF ADMIRALTY 


ment made by some to their landlords for 
driving their eattle through the manor to 
fairs and markets. Cowell. 

DROIT (Fr.). In French Law. Law. 
The whole body of law, written and unwrit- 
ten. 

A right. No law exists without a duty. 
Toullier, n. 9G; Potliier, Droit. 

In English Law. Kight. Co. Litt. 1“>8. 

A persou was said to have droit (lroit , plu- 
rimum juris , and phirimum posscssionis , 
when he had the freeliold, the fee, and the 
property in hiin. Crabb, llist. K. L. 40G. 

Declit , Droit , Diritto. —These terins are all 
closely eonnected with eacli other and with 
the Knglish right. The French aud Italian 
words are derivatives of the Latln dircctus 
and rcctus , these being cognate with rccht 
and right; lo L. Q. R. 0G0. 

DROIT-CLOSE. The name of nn ancient 
writ directed to the lord of ancient demesne, 
and which lies for those tcnants in aucient 
demesne who hold their lands and tenements 
by charter in fee-simple, in fee-tail, for life, 
or in dower. Fitzh. N. B. 23. 

DROIT COUTUMIER. In French Law. 

Coimuon law. 

DROIT D’ACC ESSI 0 N. In French Law. 

That property which is acquired by making 
a new form out of the material of another. 
The civil law rule is that if the thing can 
be redticed to the former inatter it bclongs to 
the owner of the matter, c. g. a statne made 
of gold ; but if it cannot so he reduced it be- 
longs to the person who made it, c. g. a 
statue made of inarble. This subject is 
treated of in the Code Civil dc Xupolcon, art. 
5G3, 577; Merlin, Dcpcrt. Accession; Malle- 
ville’s Discussion, art. 5G5. Sce Accession. 

DROIT D’AUBAINE. A rule by which all 
the property of a deceased foreigner. whether 
movable or immovable, was coutiscated to the 
use of the state, to the exclusion of liis licirs, 
whether claiming ah intcstato or under a will 
of the deceased. Finally aholished in 1S19. 
Boyd’s Wheat. Int. Laws § S2. 

The word aubaine signifies hospes loci, percgrinus 
advena, a stranger. It is dcrived, according to 
some, froin alibi, eiscwbcre. riatus, born, from wbicb 
tbc word albinus is said to be formed. Othcrs, as 
Cujaa, derivc tbe word dircctiy from advrna. by 
wbicb word aubains or strangcrs are designatod in 
the capitularies of Ciiariemagne. Sce Du Cange: 
Trêvoux, Dict. 

DROIT D E NAUFRAGE. In French Law. 

The right of a seignienr, who owns Ihe sea- 
shore, or tlie king, when a vessd is wrockod, 
to take possession of the wreckage and to 
kill tlie civw or seR them as slaves. 14 Yale 
L. Jour. 129. 

DROIT NATUREL (Fr.). The law of na- 
ture. See Jukisprudexce. 

DROITS 0 F ADMIRALTY. Bights claim- 
ed by the govcrnnient over thc projiciTy of 
an eiierny. In Englaiul, it has hecn usual ln 
maritime wa.rs for the goveruuicnt to seize 


and condemn, as droits of admiralty, the 
properly of an enciny f<mnd in her ports at 
the breaking out of hostilities. 1 C. Rob. 
19G; 13 Ves. 71 ; 1 Edw. G<>; 3 Bos. & l\ 191. 
The power to excrclse snch a right lias not 
lecn dclcgated to, nor has it e\or bc«*n 
claimcd by, the United States govcrnincnt; 
Bcuedict, Adm. § 33; Brown v. U. S., S Cra. 
110, 3 L. Ed. 501. 

Thc droits formerly attadiing to the oflloe 
of Lord High Admiral cmwisttd of 1 L>‘m. 
jetsam, ligan. treasure, dcodands, derclicts, 
all goods picked ujf at sea, liues, dc., stur- 
goons and all such large fish, all sliips and 
goods of an cncmy coming into any port, 
creck or road, all ships seizcd at sea, sal- 
vage, aml a share of prizes. 2 Scl. Es^ays in 
Anslo-Amor. L<»g. Ilist. 318. The T*rolt Book 
of the 1 ligli Court, 1G18-1737. is cxtant. Sec 
15 L. Q. R. 359; Mar.sden, Admiralty, Droits 
aiul Salvage. 

Uor n case of the condemuatlon to the 
Cruwn of goods taken from conviêted piratcs, 
sce 1 W. Rob. 423. 

DROITS CIVILS. In French Law. 

Private rigbts, tbe exercise of wbicb is imlcpend- 
ent of tbe status (quaUtö) of citizen. Eoreign^rs 
enjoy tbem, and tbe cxtent of tbat cnjoymcnt is 
determinod by tbe prineiple of reciproeily. Con- 
vcrseiy, foreigners, aitbougb not resident iu France, 
may be sucd oa contracts made by thcm in France, 
and (uniess possesscd of sufficicnt real propc-rty in 
France) are obliged to give security ; 12 C. B. SOl ; 
Brown, Law Dict. 

DROITURAL. What bclongs of right: re- 
lating to right: as, rcal actions arc cither 
droitural or posscssory ,—droitural wlion the 
plaintiff scoks to rccovor the property. 
Fincli, Law 257. Sce Wkit of Rigiit. 

DRUGGIST. One who deals in mcdicinal 
substances, vegctable, animal, or mineral, un- 
compoundcd. State v. llolmes, 2S La. Ann. 
7G5, 2G Am. Rep. 110. 

In America the term druggist is used synony- 
mously with apothccary, allhnugh, strictiy speak- 
ing, a druggist is oue who dcais in mcdicinal sub- 
stanccs, vcgctabie, auiraal. or mincrai, before being 
compounded, while composilion and combination 
are realiy tbe business of the apothecary. The lcrm 
is bere used in its doublc scnse, and throughout this 
articie is to be read as if druggist or apothccary. 
In England aa apothccary was formeriy a sub- 
pbvsician, or priviitgcd practiiioncr. Ile was the 
orciinary medical mau, or famiiy medical atleadant. 
in that country. 

Druggists are subjèCt to the genoral rulo 
of liiw tluit porsons who hold thomselvcs 
out to the worhl as possosslng skill nnd 
qualification for a particular trado or pro- 
fession are bound to reasonal k* skill aml 
diligonee In tho porformance of thelr dnties. 
Acvordingly the law iinplies an undertaking 
on the part of ai v *thocarles that thev shall 
use a reasonahle degree of caiv and skiil lu 
the livutment of their cnstomers; Chlt. 
Contr. 553; Gwynn v. Dnflield, GG la. 70S, 24 
N. W. 523, 55 Am. Rep. 2SG; Walton v. Booth, 
34 La. Ann. 913; Beckwitli v. Oatman, 43 
IIuu (N. Y.) 2G5. Thls rule is probably 
more strict bere thau in Englaud; Webb’s 
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Poll. Torts 2G, note. A druggist, whetlier 
under a license or not, holds liimself out as 
competent for tliat husiness, but not to pre- 
scribe as a physician; and for any lack of 
capacity or for negligence, he is answerable 
in damages to the person injured, the same 
principles of law applying to him as to a 
medical practitioner; Bish. Non-Contr. L. § 
71G. In dispensing poisons, he is required to 
exercise tlie highest degree of care for the 
safety of his customers; Sutton’s Adm’r v. 
Wood, 120 Ky. 23, 85 S. W. 201, 8 Ann. Cas. 
S04. 

Where a customer asked for a preparation 
for a speeified ]>urpose (corrosive sublimate 
for external application to kill lice) and the 
druggist made the solution so strong (S5 per 
cent.) as to cause severe injury, he was held 
liable, though it was labelled “Poison Car- 
bolic Acid”; it was the druggist’s duty to 
give proper instructions; Goldberg v. Hege- 
man & Co., G0 Misc. 107, 111 N. Y. Supp. 
G79. Where a solution was called for to 
cleanse a wound, plaintiff had a right to as- 
sume that that which was furnished would 
be at least harmless, if not efficient, and 
could be applied without further injury; 
Horst v. Walter, 53 Misc. 591, 103 N. Y. 
Supp. 750. 

A druggist is required to know the proper- 
ties of the medicines he sells and to employ 
capable assistants; Smith v. Hays, 23 111. 
App. 244; it is no defence that he used ordi- 
nary care; Fleet v. Hollenkemp, 13 B. Mon. 
(Ky.) 219, 5G Am. Dec. 5G3; or that the 
clerk who negligently put up the prescription 
was a competent pharmacist; Burgess v. 
Drug Co., 114 Ia. 275, SG N. W. 307, 54 L. K. 
A. 3G4, 89 Am. St. Rep. 359. The highest de- 
gree of skill is not to be expeeted nor can 
it reasonably be required of all; Simonds v. 
Henry, 39 Me. 15G, G3 Am. Dec. Gll. 

Perhaps a higher degree of skill than is the 
usual rule was required in Fleet v. Hollen- 
kemp, 13 B. Monr. (Ky.) 239; where it was 
held that any mistake made by the druggist, 
if the result of ignorance or carelessness, 
renders him liable to the injured party; 
Thomas v. Winchester, G N. Y. 397, 57 Am. 
Dec. 455. Where one, whether an aix>thecary 
or not, negligently gave a customer poison 
and the customer swallowed it and was in- 
jured, he who negligently gave the poison 
was guilty of a tort, and liable for the in- 
jury to the customer unless the latter was 
also guilty of negligence which contributed 
to the injury; Gwynn v. Duffield, G1 Ia. G4, 
15 N. W. 594, 47 Am. Rep. S02. If a druggist 
negligently sells a deadly poison as a harm- 
less medioine to A, who administers it to B 
and B takes it as a medicine and dies in a 
few hours by reason thereof, a right of ac- 
tion against the druggist survives to B’s ad- 
ministrator ; Norton v. Sewall, 106, Mass. 
143, 8 Am. Rep. 298. The sale of an article 
ln itself harmless, which becomes dangerous 
only by being used in combination with some 


otlier article, without any knowledge on the 
part of the vendor that it was to be used in 
such combination, does not render him liable 
to an action by one who purehased the ar- 
ticle from the original vendee and is injured 
while using it in a dangerous combination, 
although by mistake the article sold was dif- 
ferent from that which was intended to be 
sold; Davidson v. Nichols, 11 Allen (Mass.) 
514. 

A druggist wffio sells to cne person for the 
use of another a hair wash made by himself 
and represented not to be injurious, is liable 
to the person for wliom it was purchased 
wlien used as directed, for injuries -arising 
from such use, the intended use by the third 
person being known to the vendor; L. R. 5 
Ex. 1. The maker of a proprietary medicine 
recommended for the cure of a certain dis- 
ease, the bottle having on it directions for 
use, who sells the medicine, so put up, to a 
druggist, is liable to one who buys it from 
the druggist and is injured by its use accord- 
ing to the directions on the bottle; Blood 
Balm Co. v. Cooper, S3 Ga. 457, 10 S. E. 11S, 
5 L. R. A. G12, 20 Am. St. Rep. 324. 

Where a druggist selling a poisonous med- 
icine, fully and clearly warned the person 
of its nature and gave him accurate direc- 
tions as to the quantity which he could safe- 
ly take, and the person was injured or killed 
by taking an overdose in disregard of the di- 
rections, the druggist is not liable for negli- 
gence simply because he failed to put a label 
marked “Poison” on the package as direct- 
ed by statute. The customer disrêgarding 
the warning and direction of the vendor was 
guilty of negligence; Wohlfahrt v. Beckert, 
92 N. Y. 49.0, 44 Am. Rep. 40G. 

An unlicensed druggist who conducts a 
drug store cannot escape the penalty of the 
law for tbe unlawful sale of intoxicating 
liquors by showing tliat the sales were made 
for medicinal purposes by his clerk, who was 
a licensed pharmacist; State v. Norton, G7 
Ia. G41, 25 N. W. S42. A druggist is not lia- 
ble if he compounds carefully another’s pre- 
scnption; Ray v. Burbank, 61 Ga. 505, 34 
Am. Rep. 103. But if he sell one medicine 
for another and an injury result therefrom, 
it is no defence for him to show that the case 
was negligently treated; Brown v. Marshall, 
47 Mich. 57G, 11 N. W. 392, 41 Am. Rep. 72S. 
An apothecary, if guilty of criminal negli- 
gence, and fatal results follow, may be con- 
victed of manslaughter; 1 Lew. Cr. Cas. 1G9. 
See Physician. 

DRUGS. Substances used in the composi- 
tion of medicines or in dyeing and in cheih- 
ical operations. Webst. Dict. 

“Drugs and Medicines,” when used in in- 
surance policies, include saltpetre; Collins v. 
Ins. Co., 79 N. C. 279, 2S Am. Rep. 322. It is 
a question of fact wnether benzine is a drug; 
Carrigan v. Ins. Co., 53 Vt. 418, 38 Am. Rep. 
GS7. 
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Whcre a druggist was ehargecl wlth sell- 
Ing poijpermint lozenges on Surnlay, it ap- 
peared that the statute permitted the r sell- 
ing of “drugs aml inedlcines” on that day. 
They were held prima facic within the stat- 
ute; U. C. Q. B. 5T3. So a mixture of 
rosewater arnl prussic acid to be used as a 
lotion is within the saine terms; L. It. 4 Q. 
B. 29(3. 

For pure food and drug law, see Food and 
Druos. 

DRUMMER. A travelling salesman. One 
who solicits custom. Thonms v. City of Ilot 
Springs, 34 Ark. 553, 3(5 Am. Uop. 34. “Com- 
mercial agents who are travelling for whole- 
sale merchants and snpplying the retail 
trade with goods, or rather, taking orders for 
goods to be shipped to the retail merchant.” 
Singleton v. Fritsch, 4 Lea (Tenn.) 93. See 

COM M EUCIAL TltAVELLER ; Co M M Ellt’E. 

DRUNKENN ESS. In Meüica) Jurispru- 
dence. The condition of a man whose mind 
is affected by the immediate use of intoxicat- 
ing drinks. 

Thls condition present3 varlous degrees of in- 
tensity, ranging from a simplè exhilaratlon to a 
state of utter unconsclousness and insensibility. Tn 
the popuiar phrase, the term drunkenness is applied 
only to those degrees of it in which the mind is 
manifestly disturbed in its operations. In the earli- 
er stages it frequently happens that the mind is not 
only not disturbed, but acts with extraordinary 
clearness, proraptitude, and vigor. In the latter the 
thoughts obviously succced one another without 
much relevance or coherence, the perceptive facul- 
tics are active, but the impressions are miscon- 
ceived, as If they passed through a distorting me- 
dium, and the reflcctive powcrs cease to act with 
any degrce of efficiency. Some of the intermedlate 
stages may be easily recognized ; but it is not al- 
ways possible to fix upon the exact moment when 
they succeed one another. In some persons pccul- 
iarly constituted, a fit of intoxlcation prescnts few 
if any of these successive stages, and the mlnd rap- 
idly loses its self-control, and for the tlme Is actu- 
ally frenzied, as if in a maniacal paroxysm, though 
the amount of the drink may be comparatlvely 
small. The same phenomenon ls observed some- 
times in pcrsons who have had some injury of the 
head, who are deprived of their reason by the 
slightest indulgeuce. 

The habitual abuse of intoxlcating drinks Is usu- 
ally foiiowcd by a pathologicai condition of the 
braln, whlch is manifcstcd by a dcgrcc of intellcctu- 
al obtuscness, and sorne insensibility to moral dls- 
tlnctlons once rcadily discerned. The mind ls more 
exposed to the force of foreign lnflucnccs, and more 
readily induced to regard things in the light to 
which others have dlrccted them. In othcrs it pro- 
duces a permancnt mental derangcment. which, lf 
the person contlnue to induigc, Is easily mistaken 
by common obscrvers for the immediate cffects of 
hard drinking. Thcse two rcsults—the mediatc and 
the lmmcdiate effccts of drinking—may cocxist; 
but lt is no less nccessary to distinguish thcm from 
each other, because their legal conscquences may bc 
very differcnt. Movcd by the latter, a pcrson gocs 
into thc street and abuses or assauits his neighbors ; 
movcd by the former, thc samc person makes his 
will, and cuts off with a sbililng those who havc the 
strongest clalms upon his bounty. ln a judieiai in- 
vestigation, one class of witncsscs wiil attributc ail 
hls extravagances to drink, w’hlle anothcr wili sce 
notliing in them but the effect of insanity. The 
medical jurist should not be misled by eithcr party, 
but bc able to refer each particular act to its prop- 
er source. 


Drunkcnncss may be the result of dip^>omanla. 
Rather suddoniy, and perhaps without much prelim- 
inary imluigcnce, a pcrson manlfesis an insanabie 
thirst for strong driuk, wbich no considcratious of 
proprlety or prudc^ce can lnduce him to control. 
He gencraliy retlrcs to some sec-1 icd place, and 
Ihere, during a pcriod of a few days or wccks, he 
swallows cnormous <iuautilles of liQuor, unul his 
stomach refuses to b’ ar auy more. Vomitiuv auc- 
cecds, foliowed by sickne. s, dcpre * lon, and d' gu-t 
for all intoxicating drinks. Thls affcctl n is often 
periodicai, the paroxy ms recurring at rcrio'»* va- 
rylng from Ihree mouths to sc\cral year*. Su-c- 
times the induigciice ls more co tinujus aod iitnil- 
cd, suificient. howcver, to dera.nKe the mind. with- 
out produciug sickuess, and equaily bcvrnd coc troi. 
Dipsomauia inay resuit from rnoral cau c, tuch a 
anxkty, disappöinlmtnt, grU f, scnse of rc-poi* i- 
bility ; or phy. icai, consktiiig cbiefly r.f ome an in- 
alous condition of thc stomach. H'quirol. Mal. 
Mcn. ii. 73 ; Marc, de la Folie, ii. 0 *j 5 ; Ray, Mcd. Jur 
•iD7 ; Macuish, Anatomy of Drunkcnness, chap. H. 

The eonnnon law showed but little disjMj- 
sition to alToi-d relief, cilher in civil or criin- 
inal cases, from tlie immediate efTect.s of 
drunkeiiness. It lias never eonsidered that 
mere drunkenness alone as a suilicient rea* 
son for invalidating any act. In Crane v. 
Conklin, 1 N. J. Eq. 340, 22 Am. Dec. 519, 
it was said that the earlv cases held that 
relief could not be granted against a con- 
tract made by one who was intoxieated, un- 
iess the intoxication was hrought about by 
the other party, but that that rule had beeu 
changed; that courts will not interfere to 
assist a person on the ground of intoxication 
merel^, but will, if any unfair advantage 
has been takeu of his situation. To the same 
effect, Baird v. Iloward, 51 Ohio St. 57, 3G 
N. E. 732, 22 L. K. A. S4G, 4G Am. St. Ilep. 
550, but such contracts have been lield vold 
wliere it appeared tliat actual iutoxication 
dethroned the reason or that the party’s 
understanding was so iinpaired as to rcnder 
him mentally unsound; Rurnham v. Burn- 
ham, 119 AVis. 509, 97 N. \V. 17G, 100 Am. St 
Bep. S95; Wright v. Fisher, G5 Mich. 275. 32 
N. \V. G05, S Am. St. Bep. SSG; that the drunk- 
cnness niust have been sueh as to have 
drowned reason. memory and judgment aud 
to have impnired the mental faculties to 
sueh an extent as to render the party nun 
compos mentis for the tiine being; Martin 
v. ITarsh, 251 111. 3S-I, S5. N. E. 1G-1. 13 L. B. 
A. (N. S.) 1000; that at the timo the party 
did not fully nndcrstand the nature of üie 
transaction; 7 hlaho 292; that tlie pnrty 
was ineapable of knowing or undorstamling 
the nature or qualiiy of the act : Benlon v. 
Sikyta, S4 Neb. S0S, 122 N. W. Gl, 24 L. R. 
A. (N. S. ) 1057; so dostituto of roason as 
not to know the consoquences of his con- 
tract ; Fowler v. Water Co., 2dS Ba. 473, 57 
Atl. 959; ineapable of knowing what he was 
doing; Cook v. Tiinber Co., 7S Ark. 47, 94 
S. W. G95, S Aun. Cas. 251. 

lt has boen lield that there mnst be a de- 
gree of dninkeimess whieb may be callod ex- 
cessive, where a party is so far depriveil of 
his roason as to rendor him inoapable of un- 
derslanding the eonsequeiiees of his act; J. 
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I. Case Threshing Mach. Co. v. Meyers, 7S 1 
Neb. 0S5, 111 N. W. 602, 9 L. R. A. (N. S.) j 
970; Conant v. Jackson, 16 Vt. 335; Johns 
v. Fritchey, 39 Md. 25S; Reynolds v. De- 
chaums, 24 Tex. 174, 76 Am. Dec. 101; Tay- 
lor v. Purcell, 60 Ark. 606, 31 S. W. 567; 
Kuhlman v. Wieben, 129 Ia. 1S8, 105 N. W. 
445, 2 L. R. A. (N. S.) 666; Drummond v. 
Hopper, 4 Harr. (Del.) 327; Fowler v. Wa- 
ter Co., 20S Pa. 473; or where it is of such 
a degree as to make his mind similar to that 
of an idiot or a lunatic; Harbison v. Lernon, 
3 Blackf. (Ind.) 51, 23 Am. Dec. 376; when 
he is in such a condition as to be unable to 
understand the nature of the transaction; 
Ryan v. Schutt, 135 111. App. 554; or is de- 
prived entirely of his reason; Bing v. Bank, 

5 Ga. App. 57S, 63 S. E. 652. It must be so 
extreme that the party souglit to be charged 
was incapable of assenting; Wade v. Colvert, 
2 Mill, Const. (S. C.) 26, 12 Am. Dec. 652; 
because the very essence of a contract is 
the assent of the party; id.; Longhead v. 
Commission Co., 64 Mo. App. 559. That one 
may plead his intoxication in avoidance of 
a contract is held in Johnson v. Harmon, 94 
U. S. 371, 24 L. Ed. 271. 

The leading English case is 13 M. & W. 
623, which holds that there is a class of eon- 
tracts from which a party cannot be releas- 
ed, even by proof of complete drunkenness 
at the time tbey were entered into. This 
class embraces transactions where the law 
raises the assent essential to tlieir exeeution, 
such as actions for money had and received 
to the plaintiff’s use, or paid by him to the 
defendant’s use. So a tradesman who sup- 
plies a drunken man with necessaries may 
recover the price of them if the party keeps 
them when he becomes sober, although a 
count for goods bargained and sold would 
fail. The contract may be ratified by him 
when he becomes sober; L. R. 8 Exch. 132, 
where it was said that the judges in 13 M. 

6 W. 623, used the word void , but that they 
did not mean absolutely void, but only that 
a drunken man’s contract could not be en- 
forced against his will, not that it was in- 
capable of -ratification. To the same effect, 
McClure v. Mausell, 4 Brewst. (Pa.) 119; 
Birmingham Ry., Light & Power Co. v. Ilin- 
ton, 158 Ala. 470, 4S South. 546; Eaton’s 
Adm’r v. Perry, 29 Mo. 96; Brockway v. 
Jewell, 52 Ohio St. 1S7, 39 N. E. 470 (hold- 
ing that a drunken man may be bound on an 
implied contract). 

The contract of a drunken man is not void 
but voidable only; 8 Am. Rep. 251, note. 
See also 1 Ames, Cas. on Bills and Notes 
55S; Carpenter v. Rodgers, 61 Mich. 3S4, 28 
N. W. 156, 1 Am. St.'Rep. 595; see Rice v. 
Peet, 15 Johns. (N. Y.) 503; Joest v. Wil- 
luims, 42 Ind. 565, 13 Am. Rep. 377; Bates 
v. Ball, 72 111. 108. The party must reseind 
the contract within a reasonable time after 
rec-overy; Fowler v. Water Co., 20S Pa. 473, 


57 Atl. 959; Shaw v. R. Co., 126 App. Div. 
210, 110 N. Y. Supp. 362; Kelly v. R. Co., 154 
Ala. 4 573, 45 South. 906; Case Threshing 
Macli. Co. v. Meyers, 78 Neb. 6S5, 111 N. W. 
602, 9 L. R. A. (N. S.) 970. If a person 
when sober agree to sign a contract, he can- 
not avail himself of intoxication at the time 
of signature as a defence; Strickland v. Par- 
lin & Orendorf Co., 11S Ga. 213, 44 S. E. 997; 
Fagan v. Wiley, 49 Or. 4S0, 90 Tac. 910. 
When carried so far as to deprive tlie party 
of all consciousness, a strong presumption 
of fraud is raised; and on that ground courts 
may interfere; 1 Ves. 19; 18 id. 12 ; Thackrah 
v. Haas, 119 U. S. 499, 7 Sup. Ct. 311, 30 L. 
Ed. 4S6; Jones v. McGruder, S7 Va. 360, 12 
S. E. 792. In equity it is not so much the 
drunkenness of one party as the fraud and 
imposition of the other; Cook v. Bagnell 
Timber Co., 78 Ark. 47, 94 S. W. 695, 8 Ann. 
Cas. 251; Calloway v. Witherspoon, 40 N. C. 
12S. Drunkenness in such a degree as to 
render the testator unconscious of what he 
is about, or less capable of resisting the in- 
fluence of others, avoids a will; Shelf. Lun. 
274, 304; Dimond’s Estate, 3 Pa. D. R. 554; 
but not if at the time the testator could com- 
prehend the nature of his act; Bannister v. 
Jackson, 45 N. J. Eq. 702, 17 Atl. 692. 

In actions for torts, drunkenness is not 
regarded as a reason for mitigating darnag- 
es; Co. Litt. 247 a ; Webb, Poll. Torts 59, n. 
See Ilanvey v. State, 68 Ga. 612. Courts of 
equity, too, have declined to interfere in fa- 
vor of parties pleading intoxication in the 
performance of some civil act; but they have 
not gone the length of enforcing agreements 
against such parties; 1 Story, Eq. § 232; 
Youn v. Lamont, 56 Minn. 216, 57 N. W. 
47S; 18 Ves. Jr. 12; 1 Ves. 19. “A drunk- 
ard who is voluntarius dccmon” says Coke, 
“hath no privilege thereby: Whatever ill 
or hnrt he doth, his drunkenness doth ag- 
gravate it.” Lawyers have occasionally 
shown a disposition to distinguish between 
the guilt of one who commits an offence un- 
consciously, though in consequence of vicious 
indulgence, and that of another who is ac- 
tuated by maliee aforethought and acts de- 
liberately and coolly. In Pennsylvania, as 
early as 1794, it was remarked that, as 
drunkenness clouds the understanding and 
excites passion, it may be evidence of pas- 
sion only, and of want of malice and design; 
Add. Pa. 257. See Meyers v. Com., S3 Pa. 

144. In 1819, Justiee Holroyd decided that 
the fact of drunkenness might be taken into 
consideration in determining the question 
whether the act was premeditated or done 
only with sudden heat and impulse; Rex v. 
Grundley, 1 Russ. Cr. 8. This particular de- 
cision, however, was, a few years afterwards, 
pronouuced* to be not correct law; 7 C. & P. 

145. Again, it was lield that drunkenness, 
by renderiug the party more excitable un* 
der provocation, might be taken into consid* 
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eration In dctcrmiuing tlie sufficiency of the 
provocation ; 7 C. & P. S17. In Itex v. Monk- 
house, 4 Cox, Cr. Cas. 55, it was declared 
that tlicre inight exist a state of drunken- 
ness which takes away the power of form- 
ing any spocüic intention. 

In this country, courts have gone still 
further in regarding drunkenness as iucom- 
patible witli some of the elemeuts of crime. 
It has been held, whero murder was dcfiued 
to be wilful, dcliberate, malieious, and pre- 
meditated killing, that the existeuce of these 
attributes is not compatible witli drunken- 
ness; State v. Bullock, 13 Ala. 413; Swan v. 
State, 4 Ilumphr. (Tenn.) 13G; Mailc v. 
State, 11 Humphr. (Tenn.) 154; State v. 
McCants, 1 Speors (S. C.) 384; and when a 
man's iutoxicatiou is so great as to render 
him unable to form a wilful, deliberatc, and 
premeditated design to kill, or of judging of 
his acts and their legitimate consequences, 
then it reduces what would otherwise be 
murdcr in the first degree to murder in Uie 
secoud degree; People v. Ilarris, 29 Cal. GTS; 
Com. v. Joues, 1 Leigh (Va.) G12; Teople v. 
Robinson, 2 Park C. R. (N. Y.) 235; Ayres 
v. State (Tex.) 2G S. AV. 390; Mooncy v. 
State, 33 Ala. 419; State v. Johnson, 41 
Conn. 5S4; Rafferty v. I’eople, GG III. 11S; 
Jones v. Com., 75 Pa. 403. Sec Bernhardt 
v. State, S2 Wis. 23, 51 N. W. 1009; State 
v. Zorn, 22 Or. 591, 30 Pac. 317; Pcople v. 
Vinccnt, 95 Cal. 425, 30 Pac. 5S1. But where 
one who iutends to kill anotlier bccomes vol- 
untarily intoxicated for the purpose of car- 
ryiug out thc intention, the intoxication will 
have no effect upon the act; Garner v. State, 
2S Fla. 113, 9 South. 835, 29 Am. St. Rep. 
232; Spriugfield v. State, 9G Ala. Sl, 11 
South. 250, 3S Am. St. Rep. S5. Sec I’eoplc 
v. Young, 102 Cal. 411; 3G Fac. 770; aiul if 
one person gets another drunk and pcr- 
suades him to commit a crime, he is legally 
rcsponsible; McCook v. Statc, 91 Ga. 740, 17 
S. E. 1019. 

Intoxieation does not exeuse criine, but 
may show an absenee of malice; Wilkerson 
v. Cora., SS Ky. 29, 9 S. W. S3G, 10 Ky. L. 
Rep. G5G; Engelhardt v. State, SS Ala. 100, 
7 South. 154; and the burden of proof is on 
the defendaut to show intoxication to such 
an extent as to rendor him incapable of mal- 
iee; State v. Ilill, 4G La. Ann. 27, 14 South. 
294, 49 Arn. St. Rep. 31G. 

If one commits robbery wliile so drunk as 
not to know what he was doing, he will not 
be dcemed to have taken the proporty with a 
felonious intcnt; Keeton v. Com., 92 Ky. 522, 
1S S. W. 359. 

It lias bccn already stated that strong 
drink sometimes, in consequence of injury 
to thc bead, or some peculiar constitutioual 
susccptibility, produees a paroxysm of fren- 
zy immediately, under the influence of wliich 
thc person commits a criminal act. Cases of 
this kind have been loo seldom tricd to make 
it quite ccrtain how tlicy would be regardcd 
Bouv.— G0 


in law. It is probable, however, that tbe 
plea of insanity would be deprived of its va- 
lidity by the fact that, sane or insane, the 
party was confessedly druuk. In a easc 
where injury of the head had been followed 
by occasional paroxysms of in^anity, in one 
of which tho prisoner killed his wife. it ap- 
peared tliat he liad just been drinkiug. and 
that intoxication had soiiietimes brought on 
the paroxysins, though they wore not alwaws 
preceded by drinking. The eourt rulcd ihat 
if the mental disturbanec were produ ed by 
iutoxication it was not a valid defenee; and 
accordingly the prisoner was couvicted and 
exccuted. Trial of M’Donough, Ray, Med. 
Jur. 514. Thc principle is that if a persoii 
volunt.arily deprives himself of reason, he 
can claiiu no exemption froin the ordinary 
conscMpiences of erime; 3 Par. & Fonhl. Med. 
J. 39; and the courts hohl that voluntary in- 
toxication is uo justification or excuse for 
crime; State v. O’Neil, 51 Kan. 051, 33 Pac. 
2S7, 24 L. It. A. 555; IVople v. Bell. 49 Cal. 
4S3; State v. Bullock, 13 Ala. 413; F.stes v. 
State, 55 Ga. 31; Statc v. Tatro, 50 Vt. 4S3; 
Colbath v. State, 4 Tex. App. 70. Milder 
views have been advocated by writers of 
note, and have appoared in judieial deci- 
sions. Alison, referring to thc class of eases 
just nicntioned. calls it inhuman to visit thom 
with the extreme punishment otlierwise snit- 
able. Prin. of Crim. Law of Scotlaud 054. 
See, also, 23 Am. Jur. 290. When a defend- 
ant sets up the defence of dcliriutn trcmcns , 
and there is evidencc to support thc plca, 
thc court in charging thc jury is hound to 
set forth the law applicalfie to such a de- 
fence ; 12 Rep. 701. This disease is a spccies 
of insanity, and one who labors under it is 
not responsible for his acts; 1 Wh. & StillO. 
Med. Jur. § 202. While drunkenness is no 
excuse for crime, mania a potu !s: State v. 
Potts, 100 N. C. 457, G S. E. G57. See Pcople 
v. Williams, 43 Cal. 314; Fisher v. State, G4 
Ind. 435; Lanergan v. People, 50 Barb. (N. 
Y . ) 2GG. Where dipsomania affects the In- 
tellect and not mercly the will. it may bc a 
defonce; 3 Witth. & Beck. Med. Jur. 50<». 
See Flanigan v. People, SG N. Y. 559. 40 Am. 
Rep. 55G; Fcople v. Lcary, 105 Cal. 4SG, 39 
Pae. 24. Where a person, In regard to a 
particular act, tliough knowing riclit froin 
wrong, has lost his power to diseriininate, 
in coiisequencc of inental disease, lie will Lie 
excmpt from crime; 3 Witth. & Beck. 507. 
See State v. MeDanlel, 115 N. C. S07, 20 S. 
E. G22. Dipsomania would hardly he con- 
sidored, in the prescnt statc of judieial opin- 
ion, a valid defence in a capital case, thuugh 
therc have bocn dccislons whicli have allow- 
ed it, liolding the question whether tlicre is 
such a disease, and whether the act was 
committcd under its infiuenee, to be ques- 
tions of fact for the jury; State v. Piko, 49 
N. II. 399, G Am. Rep. 533; State v. Johnson, 
40 Conu. 13G; 1 Bisli. Cr. Law § 409. 

The law does recognlze two kinds of in- 
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oulpable drunkenness, viz.: that which is 
produced by the “unskilfulness of the physi- 
cian,” and that which is produced by the 
“contrivance of enemies.” Russ. Cr. 8. To 
these there may perhaps also be added that 
above described, where the party drinks no 
more lkpior than he has habitually used 
without being intoxicated, but which exerts 
an unusually potent effect on the brain, in 
consequence of certain pathological condi- 
tions. See Com. v. Whitney, 5 Gray (Mass.) 
SG; 1 Benn. & H. Lead. Cr. Cas. 113. See 
Insanity ; Delirium Tremens. 

DRY EXCHANGE. A term invented for 
disguising and covering usury,—in which 
something was pretended to pass on both 
sides, when in truth nothing passed on one 
side; whence it was called dry. Stat. 3 Hen. 
VII. c. 5; Wolfiius, Ins. Nat. § G57. 

DRY RENT. Rent-seck; a rent reserved 
without a clause of distress. 

DRY TRUST. A passive trust; one which 
requires no action on the part of the trustee 
beyond turning over the rnoney or property 
to the cestui que trust. Black, L. Dict. See 
Trust. 

DUBiTANTE. Doubting. Aflixed in law 
reports to a judge’s name, to signify that he 
doubts the correctness of a decision. 

DUCAT. The name of a foreign coin. 

The ducat, or sequin, was originally a gold coin of 
the middle ages, apparently a descendant from the 
bezant of the Greek-Roman Empire. For many 
centuries it constituted the principal international 
currency, heing intended, or supposed, to be made 
of pure gold, though subsequently settled at a basis 
a little below. It is now nearly obsolete in every 
part of the world. Its average value is about $2.26 
of our money. It is said they appeared earliest in 
Venice, and that they bore the following motto: 
Sit tibi, Christe, datus, quem tu regis, iste Ducatus 
(Let this Duchy which thou rulest be dedicated to 
thee, O Christ)—whence the name ducat. 

The silver ducat was formerly a coin'of Naples, 
weighing three hundred and forty-eight grains, 
eight hundred and forty-two thousandths fine; con- 
sequent value, in our money, about eighty-one 
cents ; but it now exists only as a money of account. 

DUCES TECUM LICET LANGUIDUS. A 

writ directing tlie sberiff to bring a person 
whom he returned as so sick that he could 
not be brought without endangering his life. 
Cowell. Now obsolete. 

D UCKIN G-STOOL. A stool or chair in 
which common scolds were formerly tied 
and plunged into water. The ducking-stool 
is mentioned in the Domesday Book; it was 
extensively in use throughout Great Britain 
from the fifteenth till the beginning of the 
eighteenth centui*y. Cent. Dict. The last 
recorded instance in England was in 1809. 
See Castigatory ; Punishment. 

D U E. Just and proper, as due care, due 
rights. Ryerson v. Boorman, 8 N. J. Eq. 701; 
Jones v. Inliabitants of Andover, 10 Allen 
(Mass.) 18; Butterfield v. Western R. Corp., 
10 Allen (Mass.) 532, S7 Am. Dec. G78. A 


due presentment and demand of payment 
must be made. See Bank of^Pennsylvania v. 
McCalmont, 4 Rawle (Pa.) 307; Collins’s 
Adm’x v. Janey, 3 Leigh (Va.) 389; Simnis 
v. Slacum, 3 Cra. (U. S.) 300, 2 L. Ed. 44G. 

What ought to be paid; what may be de- 
rnanded. * 

It differs from o xoing In thls, that sometimes what 
is owing is not due: a note payable thirty days 
after date is owing immediately after it is delivered 
to the payee, but it is not due until the thirty days 
have elapsed. But see Allen v. Patterson, 7 N. Y. 
476, 57 Am. Dec. 542 ; Scudder v. Scudder, 10 N. J. 

L. 340 ; U. S. v. Bank of North Carolina, 6 Pet. (U. 
S.) 36, 8 L. Ed. 308. 

The word “due,” unlike “arrears,” has 
more than one signification. and expresses 
two distinct ideas. At times it signifies a 
simple indebtedness without reference to 
the time of payment; at others it shows that 
the day of payment has passed; Wiggin v. 
Knights of Pythias, 31 Fed. 125; Scudder v. 
Scudder, 10 N. J. L. 345. 

DUE-BILL. An acknowledgment of a 
de^t in writing. This instrument differs 
from a promissory note in many particulars: 
it is not payable to order, nor is it assigna- 
ble by mere indorsement. Byles, Bills *11, 
n. (t). See I. O. U.; Promissory Notes. 

DUE CARE. Reasonable care adapted to 
the circumstances of the case. Butterfield v. 
Western R. Corp., 10 Allen (Mass.) 532; Bal- 
timore & P. R. Co. v. State, 54 Md. G56. See 
Bailment; Negligence. 

DUE C0URSE 0 F # LA W. This phrase is 
synonymous with “due process of law,” or 
“the law of the land,” and means law in its 
regular course of administration through 
courts of justice. Kansas Pae. Ry. Co. v. 
Dunmeyer, 19 Kan. 542. But see Due Pro- 
CESS OF LaW. 

DUE PR0CESS 0F LAW. Law in its reg- 
ular course of administration through courts 
of justice. 3 Story, Const. 264, 6G1; Miller, 
Const. 6G4; Wynehamer v. People, 13 N. Y. 
37S. 

This definition embodies the earlier con- 
ception; 2 Co. Inst. 51; but it was long ago 
held too narrow; Murray’s Lessee v. Hobo- 
ken Land & Improvement Company, 1S How. 
(U. S.) 272, 15 L. Ed. 372, where a distress 
warrant to collect a balance due from a col- 
lector of customs, under executive author- 
ity, prescribed by law, was held due process 
within the Vth Amendment; and the same 
ruling is made under tlie XI\ r th Amendment; 
Ballard v. Ilunter, 204 U. S. 241, 27 Sup. Ct. 
261, 51 L. Ed. 461, where it was said that 
the phrase, “has never been defined. It does 
not always mean proceedings in court. Its 
fundamental requirement is an opportunity 
for a hearing and defense, but no fixed pro- 
cedure is demanded,” and the ruling in Da- 
vidson v. New Orleans, 9G U. S. 97, 24 L. Ed. 
G16 ( infra) is approved. 

Any legal proceeding enforced by public 
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authority, whethcr sanctioned by age or cus- 
tom, or newly (levised in the discretion of the 
legislative power, in furtherance of the gen- 
eral public good, which regards and pre- 
serves tliese principles of liberty and jus- 
tice. llurtado v. California, 110 U. S. 51G, 
4 Sup. Ct. 111, 202, 2S L. Ed. 2J52. 

This term is considered by Coke as equiv- 
alent to the phrase “law of the land” (uscd 
in Magna Carta, c. 20), and is said by him 
to denote “indictment or prescntment of good 
and lawful men.” Co. 2d Inst. 50. Amend- 
ment V. of the Constitution of the Uuited 
States provides: “No person sliall . . . 

he deprived of life, liberty, or property, with- 
out due process of law.” Ainendment XIV. 
pròhibits a state from depriving a person of 
life, liberty, or property, without due process 
of law. A similar provision exists in all 
the state constitutions; the phrases “due 
course of law” and “the law of the land” are 
sometimes used; but all three of these phras- 
es have the same meaning; and that implies 
conformity with the ancient and customary 
laws of the English people or laws indi- 
cated by parliament; Davidson v. New Or- 
leans, 96 U. S. 97, 24 L. Ed. GIG; Cooley, 
Const Lim. 437, where the provisions in the 
various state constitutions are set forth. 
Miller. J., says, in that case that a general 
definition of tlie phrases which would cover 
every case woukl be most desirable, but that, 
apart from tlie risk of failure to make the 
definition perspicuous and comprehensive, 
there is a wisdom in ascertaining the extent 
and application of the phrase by the judi- 
cial process of exclusion and inclusion as the 
cases arise. In that case, however, he says 
also, that it must be confcssed that the con- 
stitutional meaning or value of the phrase 
remains without that satisfactory precision 
of definition which judicial decisions have 
given to uearly all the other guaranties of 
personal rights fouud in the constitutions 
of the several states and of the Uuited 
States. Aud iu a rnuch later case it was 
said that the plirase has never been precisely 
defined; while its fuudamental reiiuirement 
is opportunity for hearing and defense, the 
proeedure may be adapted to the case. Tro- 
ceedings in court are not always essential ; 
Ballard v. Ilunter, 204 U. S. 241, 27 Sup. Ct. 
261, 51 L. Ed. 4G1. where it was hehl that 
personal service of liens for taxes and as- 
sessments on real estate on resident owners, 
and constructive service by publication on 
non-resident owners, may he required by 
statute, tlie land being accountable to the 
state aud tlie owner charged wlth knowlcdge 
of laws affecting it. 

The liberty guaranteed is that of natural 
and not of artificial persons; Westcrn Turf 
Ass’n v. Greenberg, 204 U. S. 359, 27 Sup. Ct. 
3 S4, 51 L. Ed. 520: whore it was said “a cor- 
poration cannot be deemed a citizen witliin 
the meauing of the clause of the Constitu- 


tion of the United States which prot<‘Cts the 
privib*gos and immunities of citizens of tlie 
Unitod States against being abridged or im- 
paired by tbe law of a state”; tlie siiuc* prin- 
ciple was laid down in Xorthwc* tern NaL 
Life Ins. Co. v. liiggs 203 U. S. 213, 27 Sup. 
Ct. 120, 51 L. Ed. 10S, 7 Ann. Cas. linj and 
Pembina Consol. Silvcr Min. & Mill. Uo. v. 
Fennsylvania, 125 U. S. 1-Sl, 8 Sup. Ut. 737, 
31 L. Ed. 050. But eorporations are p«r * ns 
as wcll as with respect to this guaranty as to 
that of equal prutection of tbe laws; Cov- 
ington & L. Turnpike Iioad Co. v. Sandfnrd, 
101 U. S. 578, 17 Sup. Ct. 19 s, 41 L. Ed. 500 ; 
Smyth v. Ames, 109 U. S. 4GG, 18 Sup. Cu 
41S, 42 L. Ed. 819; Chieagu, M. & St. F. By. 
Co. v. Minnesota, 134 U. S. 418, 10 Sup. Ct. 
4G2, 702, 33 L. Ed. 970. 

The full signifieance of the clause “law of 
tlie land” is said by IUiffin, C. J., to be that 
statutes.wbicli would deprive a citizen of the 
rights of person or property without a reg- 
ular trial accordüig to tbe course and usage 
of tlie conunon law would not be the law of 
the land ; Hoke v. Henderson, 15 N. C. 15, 25 
Am. Dec. G77. Mr. Webster’s explanatiun of 
the meaning of these plirases in tlie Dart- 
mouth College Case, 4 Wheat. (U. S.) 518, 4 
L. Ed. G29, is: “By the law of the laud is 
more clearly intended thc genoral law, a law 
which hears before it condêmns; wbich pro- 
ceeds upon inquirv, and renders judgment 
only after trial. The meaning is that every 
citizen shall liold his life, liberty, property, 
and immunities, uiuler the protection of the 
general rules which govern societv. Every- 
thing which may pass uiuler tbe form of au 
enactment is not, therefore, to he considered 
the law of the land.” 

Gencral Principlcs. The adoption of the 
XlVth Ainemlment comploted the cirele of 
protection against violations uf tlie provision 
of Magna Carta, which guarnnteed to tho 
citizen his life, liberty and property against 
interference except by the “law of the land,” 
which phrase was coupled in the Fetition of 
! Bight with due process of law. The latter 
phrase was then used for the lirst time. but 
the two are genernlly treatcd as meaniiu: tlie 
same. Tliis seeurity is provided as against 
the United States by the XlVtli aml Vth 
Amendinents aml as agaiust the states bv 
the XlVtli Ameinlment; Davidson v. New 
Orlcans, 9G U. S. 97, 101, 24 L. Ed. GIG, 
which deelined to attempt its procise def- 
inition; Freeland v. Williams, 131 U. S. 405, 
41S, 9 Snp. Ct. 703, 33 L. E<1. 193; tlie su- 
preme eourt lias frequently deelared in gen- 
eral terms its appreciation of the vulue 
of this eonstitntional guaranty; Bank of 
Columbia v. Okely, 4 Wheat. (U. S.) 235. 
244, 4 L. Ed. 559; Yick Wo v. Ilopkins, 11S 
U. S. 370, G Sup. Ct. 10G4, 30 L. Ed. 220; 
Ilolden v. llardy, 1C9 U. S. 3GG, 3sfl. 18 Sup. 
Ct. 383, 42 L. Kd. 780. The meaning of the 
plirase is discussed generally in Kenuard v. 
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Louisiana, 92 U. S. 4S0, 23 L. Ed. 47S ; Da- 
vidson v. New Orleans, 96 U. S. 97, 24 L. 
Ed. 61G; Ex parte Wall, 107 U. S. 265, 2 Sup. 
Ct. 5G9, 27 L. Ed. 552; Hagar v. Reclama- 
tion District No. 10S, 111 U. S. 701, 4 Sup. 
Ct. C63, 28 L. Ed. 569; Missouri Pac. Ry. Co. 
v. Hurnes, 115 U. S. 512, 6 Sup. Ct. 110, 29 
L. Ed. 463; Freeland v. Williams, 131 U. S. 
405, 9 Sup. Ct. 763, 33 L. Ed. 193; Hallinger 
v. Davis, 146 U. S. 314, 13 Sup. Ct 105, 36 
L. Ed. 9S6. It does not refer to any gen- 
eral system of law, but must be construed 
witb reference to tlie liistorical developments 
of the law in each state; Walker v. Sau- 
vinet, 92 U. S. 90, 23 L. Ed. 67S; Kennard 
v. Louisiana, 92 U. S. 4S0, 23 L. Ed. 47S; and 
it means acc-ording to the system of law in 
each state and not any general one; Walker 
v. Sauvinet, 92 U. S. 90, 93, 23 L. Ed. 678; 
Kennard v. Louisiana, 92 U. S. 4S0, 23 L. 
Ed. 478; Missouri v. Lewis, 101 U. S. 22, 
25 L. Ed. 9S9; Hurtado v. California, 110 
U. S. 516, 4 Sup. Ct. 111, 292, 2S L. Ed. 
232; In re Converse, 137 U. S. 624, 11 Sup. 
Ct. 191, 34 L. Ed. 796; Leeper v. Texas, 
139 U. S. 462, 11 Sup. Ct. 577, 35 L. Ed. 225 ; 
McNulty v. California, 149 U. S. 645, 13 Sup. 
Ct. 959," 37 L. Ed. SS2; but see Wyneliamer 
v. People, 13 N. Y. 378. 

The prohibition applies to all instrumen- 
talities of a state; Chicago, B. & Q. R. Co. v. 
Chicago, 166 U. S. 226, 17 Sup. Ct. 5S1, 41 
L. Ed. 979 ; it is sufficient if the legislation is 
general, in its operation and enforceable by 
usual metliods adapted to the case; Dent v. 
West Yirginia, 129 U. S. 114, 9 Sup. Ct. 231, 
32 L. Ed. 623. What is due process of law 
in a particular state is regulated by the law 
of the state; Walker v. Sauvinet, 92 U. S. 
90, 23 L. Ed. 67S; although a state cannot 
make due process of law of anything which 
it chooses to declare such by its own legis- 
lation ; Davidson v. New Orleans, 96 U. S. 
97, 24 L. Ed. 616. 

Due proeess of law means such acts of 
government as settled maxiins of law and 
custom sanction and permit; Ex parte Ah 
Fook, 49 Cal. 402; in th f e regular course of 
administration according to the prescribed 
forms; Rowan v. State, 30 Wis. 129, 11 Am. 
Rep. 559; according to the law of the land ; 
Walker v. Sauvinet, 92 U. S. 93, 23 L. Ed. 
67S; Kennard v. Louisiana, 92 U. S. 480, 23 
L. Ed. 47S ; and with respect to taxation, as 
to which the question is so frequently rais- 
ed, it has been said that the assessment of 
taxes is necessarily summary and need not 
be by judicial proceeding; so a levy by a 
collector under a state law is valid; Da- 
vidson v. New Orleans, 96 U. S. 97, 24 L. Ed. 
616; Sears v. Cottrell, 5 Mich. 251, wliere the 
subject is fully treated; and taxation for 
railroad aid bonds; Taleott v. Pine Grove, 1 
Flipp. 120, Fed. Cas. No. 13,735; the clause 
has reference to the modes of ascertaining 


rights, not to the objects and purposes of a 
statute; id. 

Legislation is not open to the charge of 
depriving one of his rights without due pro- 
cess of law, if it be general in its operation 
upon the subject to which it relates and is 
enforceable by usual methods adapted to 
the nature of tlie'case; Dent v. West Vir- 
ginia, 129 U. S. 114, 9 Sup. Ct. 231, 32 L. 
Ed. 623. As was said by Field, J., in Bar- 
temeyer v. Iowa, 18 Wall. (U. S.) 129, 21 L. 
Ed. 929: “No one has ever pretended, that 

I am aware of, that the XlVth Amendment 
interferes in any respect with the police 
power of the state.” In that case it was 
held that the right to sell liquor, as far as 
it exists, is not a right growing out of citi- 
zenship of the United States. 

The Disthiction Between the Tivo Amend - 
mcnts. While the language of the Vth and 
XlVth Amendments is the sarue, yet as they 
were engrafted upon the Constitution at dif- 
ferent times and under widely different cir- 
cumstances, it may be that questions may 
arise in wliich different constructions and ap- 
plications of their provisions may be proper; 
Frenc-h v. Pav. Co., 1S1 U. S. 324, 32S, 21 
Sup. Ct. 625, 45 L. Ed. S79; citing Slaugh- 
ter-House Cases, 16 Wall. (U. S.) 36, 21 L. 
Ed. 394; then quoting from Davidson v. New 
Orleans, 96 U. S. 97, 24 L. Ed. 616 as fol- 
lows: “It is not a little remarkable that 
while tliis provision has been in the Con- 
stitution of the United States, as a restraint 
upon the authority of the federal government 
for nearly a century, and while during all 
that time, the rnanner in which the powers 
of that government have been exerc-ised has 
leeii watched with jealousy, and subjected 
to the most rigid criticism in all Its branch- 
es, this special limitation upon its powers 
has rarely been invoked in the judicial forum 
or the more enlarged theatre of public 
discussion. But while it has been a part of 
the Constitution, as a restraint upon the 
power of the states, only a very few years, 
the docket of this court is crowded with 
cases in which we are asked to hold that 
state courts and state legislatures have de- 
prived their own eitizens of life, liberty or 
property without due process of law. There 
is here abundant evidence that there exists 
some strange misconception of the scope of 
this provision as found in the XlVth Amend- 
ment.” The court then stated that it would 
“proceed in the present case on the assump- 
tion tliat the legal import of the phrase due 
process of law is the same in both arnend- 
ments.” See Lent v. Tillson, 140 U. S. 316, 

II Sup. Ct. S25, 35 L. Ed. 419; Palmer v. 
McMahon, 133 U. S. 6G0, 10 Sup. Ct. 324, 33 
L. Ed. 772; Pittsburgh, C., C. & St. L. Ry. 
Co. v. Backus, 154 U. S. 421, 14 Sup. Ct. 
1114, 33 L. Ed. 1031. 

It was not intended by the XlVth Arnend* 
ment to impose on the states, when exercis- 
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iDg their power of taxation, any more rigid 
or strieter curb thau that imposed on the 
federal goverument, in the exereise of a 
similar power by the Vtli Amendment. 
Frcnch v. Paviug Co., 1S1 U. S. 324, 320, 21 
Sup. Ct. 025, 45 L. Ed. S70. And in another 
case the court said: “It by no means follows 
that a long and consistent construction put 
upon the Vth Ameudment rclating to puhlic 
iniprovements within the District of Colum- 
bia is to be deemed overruled by a decision 
concerning the operatiou of the XlVth 
Amcndment as controlling state legislation.” 
Wight v. Davidson, 181 U. S. 371, 3S4, 21 
Sup. Ct. GIG, 45 L. Ed. 000. 

The privileges and iiniuunities of citizens 
of the United States, protected by the XlVth 
Amcndmont, are those arisiug out of tlie na- 
ture and essential character of the federal 
government, and granted or secured by the 
constitution; and due process of law and the 
equal protection of the laws are sccurod if 
the laws operate on all alike, and do not sub- 
ject the iuuividual to an arbitrary exercise 
of the powers of government; Duncan v. 
Missouri, 3 52 U. S. 382, 14 Sup. Ct. 570, 3S L. 
Ed. 485; Ilurtado v. California, 110 U. S. 
535, 4 Sup. Ct 111, 202, 28 L. Ed. 232 ; due 
process of law in the XlVth Amendment re- 
fers to that law of the laml in each state 
which derives its authority from the inher- 
ent and reserved powers of the state ex- 
erted within the limits of those fundamental 
priueiples of liherty and justice which lie at 
the basis of all our civil and politieal insti- 
tutions ; In re Kemmler, 130 U. S. 43G, 10 
Sup. Ct. 930, 34 L. Ed. 510. It implies eon- 
formity with the natural and inherent prin- 
eiples of justice and forhids the taking of 
one’s property without compensation, and 
requires tliat uo one shall be condemned in 
person or property without opportuuity to 
be heard; Jiolden v. Ilardy, 100 U. S. 3GG, 18 
Sup. Ct. 3S3, 42 L. Ed. 780; the proeecdings 
need not be in a court of justice, hut accord- 
ing to the forms thereof; Davidson v. Xew 
Orleans, 0G U. S. 97, 24 L. Ed. GIG. Thc 
proceedings must be appropriate to the case 
and just to tbe parties affeeted, and pursued 
in tbe ordinary manner aud adapted to the 
end to he attained, with o]>portunity to be 
heard, wlien ueeessary, for the just protec- 
tion of riglits; Tnrpin v. Lemon, 1S7 U. S. 
51, 23 Sup. Ct. 20, 47 L. Ed. 70. See edito- 
rial liotes on What is Due Process of Law 
in 24 L. Ed. 43G ; 42 L. Ed. SG5. Appropriate 
reguhition of propcrty is not deprivation of 
due process of law ; Richinond, F. & P. R. 
Co. v. Iiichniond, 9G U. S. 521, 24 L. Ed. 75 1. 

In Bank of Columbia v. Okely, 4 Whcat. 
(U. S.) 235, 4 L. Ed. 550, .Tohnson, J., says: 
“As to the words froni Magna Carta incor- 
porated in the constitution of Marylaiul, aft- 
er vohimos spoken aud written witli a view 
to their exposition, the good sense of man- 
kind lias at length settled dowu to this,— 


that they were intended to secure the !u- 
dividual from the arbitrary exerri.se of the 
powers of governmeut, unrestraiued by tlie 
established prineiples of private rights and 
distributive justiee.” 

“Due process of law un<louI tedlv means, 
in the due course of legal proceediiigs ac- 
curding to those rules and furms whi<h have 
been established for the protectiuii of pri- 
vate rights;” Westervelt v. Gregi:, 12 X. V. 
200, G2 Ain. Dec. 1G0; hut uot ne<es.saiily 
judicial proccedings; it may inelmle sum- 
mary procecdings, if not arhitrary or un* 
e<jual, as for collectioii of taxes; McMillen 
v. Auderson, 05 U. 8. 37, 24 L. Ed. 355; nor 
is the right of appeal essential; where a 
statute has lixed tlie time and i»laO(‘ of moet- 
iug of any board or trihuual, liu special no- 
tice to parties interested is rcMpiired; Reetz 
v. Micliigan, 18S U. S. 505, 23 Sup. Ct 39U. 
47 L. Ed. 503. 

Law in its regular course of admiiiistration 
through courts of justico is due pmcess; and 
when secured by tbe law of tbe state, tbe 
constitutional requirement is satished; Leep* 
er v. Texas, 130 U. S. 4G2, 11 Sup. Ct. 577, 
35 L. Ed. 225. Tbe phrase as used in tht 
constitution does not “mean a statute passed 
for the ])urpose of working the wrong. That 
constructiou would rendcr the restriction al>- 
solntely nugatory, and turn this part of the 
constitution into inere nonsense. The people 
would be madc to say to the two houses: 
‘You shail he vested with the legislative pow- 
er of the state, hut uo oue shall he disfran- 
chised or deprived of any of the rights or 
privileges of a citizen, unless you pass a stat- 
ute for that purposc. Jn other wnrds. you 
shall not do the wrong unless you cliose tu 
clo it” per Bronson, J., in Taylor v. I’orter, 
4 Ilill (X. Y.) 1 10. 40 Atu. Dec. 274. “Tlie 
meaning of these words is that no man sliall 
be deprived of his property witliout being 
beard 2n bis owu dofeiice.” Jvinney v. Bever- 
ly, 2 Ilen. & M. (Ya.) 518. 55G. 

Coolev (Const. Lim. 441) says: “Due l>ro- 
cess of law in each particulnr case means. 
such ap exercise of the powers of tlic gov- 
ernmeut as the settled iuaxims of law per- 
mit and sanction. and under sueh safeguards 
for the protection of individnal riglits as 
those niaxims prescrilie for tho class uf cases 
to wliich the one in quostiun l>elongs.” 

Taking property under tlie taxing power 
is taking it l>y <lu<‘ process of law; lligh v. 
Sboemaker, 22 Cnl. 5G”i; Springor v. V. S., 
102 U. S. f>Sd, 2G L. E<I. 253. ln this connee- 
tion, itTs sai<l in State v. Allen. 2 McCord (S. 
C.) 5G: “We tliink thnt nny logal iiroeess 
which was originally founded in noeessity, 
has been conseernted hy tiine, and approvcd 
and acqnieseed in by universal consent. 
. . . is embraeod in the alternative ‘law 

of tbe land.’ ” In Brown v. Levee Com’rs, 50 
Miss. 470, it is said that these con4itutionaI 
provisions do not mcan the general body of 








DUE TKOCESS OF LAW 


950 


DUE FKOCESS OF LAW 


the law as it was at the time the constitution 
took effect; but they refer to certain funda- 
mental rights wliich tliat system of juris- 
prudence of which ours is derivative has al- 
ways recognized; if any of these are disre- 
ganled in the proceedings by wliich a person 
is condemned to the loss of property, etc., 
then tlie deprivation has not been by due pro- 
cess of law. And it has been held that the 
state cannot deprive a person of his prop- 
erty without due process of law through the 
medium of a constitutional convention any 
more than it can through au act of tlie leg- 
islature; Clark v. Mitchell, G9 Mo. G27. Ex- 
action of tolls under a state statute for the 
use of an improved waterway, is not a dep- 
rivation of property within the federal con- 
stitution; Sands v. Improv. Co., 123 U. S. 
2SS, S Sup. Ct. 113, 31 L. Ed. 119. 

It follows necessarily, from the confessed 
inability of the courts to form a general def- 
iuition and their settled rule of dealing with 
each case separately upon its own facts, that 
in a discussion of the subject it is conven- 
ient to illustrate the course of decisions by 
a selection of them showing different phases 
of the applicatiou of the principle. 

Limitations on the Legislation of thc States. 
Acts of a municipal corporation are not 
wauting in due proeess of law if such acts, 
when done or ratified by the state, would not 
be inconsistent with the Amendment, the 
latter being not intended to bring under fed- 
eral control everything done by states ille- 
gally under state laws, but only the acts of 
states or their instrumentalities in violations 
of rights secured by tlie Constitution of the 
United States; Owensboro Waterworks Co. 
v. Owensboro, 200 U. S. 38, 26 Sup. Ct. 249, 
50 L. Ed. 3G1; it does not control mere 
forms of procedure in state courts or regu- 
late their practice. It only requires that the 
person condemned has had sufficient notice 
and an adequate opportunity to defend; Lou- 
isville & N. R. Co. v. Schmidt, 177 U. S. 230, 
20 Sup. Ct. 620, 44 L. Ed. 747. The guaranty 
is secured within the meaning of the Amend- 
ment if the law operates on all ali^e and 
does not subject the individual to an arbi- 
trary exercise of the powers of government; 
Leeper v. Texas, 139 U. S. 462, 11 Sup. Ct. 
577, 35 L. Ed. 225; it requires only that a 
person accused of crime shall be subjected to 
law in the regular course of the administra- 
tion in courts of justice; In re Converse, 137 
U. S. G24, 11 Sup. Ct. 191, 34 L. Ed. 796; that 
the accused be present at every stage of the 
trial, but not in the appellate court, when he 
has counsel, and when that court is merely 
deciding as to prejudieial error below; Dow- 
dell v. U. S., 221 U. S. 325, 31 Sup. Ct. 590, 
55 L. Ed. 753. 

“No right, privilege, or immunity in re- 
spect of due process, at any stage in the 
duty of affording it arises under the XlVth 
Amendment unless there be denial of the 


right by the state or its officers;” no im- 
munity is secured against the lawlessness of 
private individuals wlio take a prisoner from 
the custody of the state officers and murder 
him to prevent liis having the benefits of a 
trial b 3 7 operation of the state's establislied 
course of judicial procedure; U. S. v. Pow- 
ell, 151 Fed. G4S, a very comprehen.sive opin- 
ion by Jones, D. J., in tlie circuit court of 
Alabama. 

AVhile the XlVth Amendment protects the 
citizen in his right to engage in any lawful 
business, it does not prevent legislation in- 
tended to regulate useful occupations, which, 
because of their nature and location, may 
prove injurious or offensive to the public. It 
does not prevent a municipality from pro- 
hibiting any business whicli is inherently 
vicious and harmful; nor does it prevent a 
state from regulating or prohibiting a non- 
useful occupation which may become harm- 
ful to the public, and the regulation or pro- 
hibition need not be postponed until the evil 
is flagrant; Murphy v. California, 225 U. S. 
623, 32 Sup. Ct. 697, 56 L. Ed. 1229, 41 L. R. 
A. (N. S.) 153. There is nothing in the XlVth 
Amendment to prevent a state from requiring 
individuals to make, on receiving due com- 
pensation, such concessions to each other as 
the public welfare demands, and a statute 
permitting the exercise of the right of em- 
inent domain for railways, etc., for working 
mines, was held to be constitutional and to 
authorize condemnation of the right to cross 
the land of a private owner by an aerial 
bucket line, necessary for the working of a 
mine; Stricldey v. Min. Co., 200 U. S. 527, 
26 Sup. Ct. 301, 50 L. Ed. 5S1, 4 Ann. Cas. 
1174; Clark v. Nash, 19S U. S. 361, 25 Sup. 
Ct. 676, 49 L. Ed. 10S5, 4 Anu. Cas. 1171. 

Acts and Procccdings Held Valid . Stat- 
utes or ordinances which have been held val- 
id as not being deprivations of liberty or 
property without due process of law are: 
Prohibiting the carrying of dangerous weap- 
ons; Miller v. Texas, 153 U. S. 535, 14 Sup. 
Ct. 874, 3S L. Ed. S12; creating a board of 
registration for physicians; Reetz v. Mich- 
igan, 1SS U. S. 505, 23 Sup. Ct. 390, 47 L. Ed. 
563 (where it was said that due process of 
law is not necessarily judicial proeess and 
the right of appeal is not essential to it); 
taxing stocks of railroads in other states 
(held not unconstitutional because no sim- 
ilar tax was laid upon stock of domestic 
railroads or foreign railroads doing business 
in Alabama, the property of the former class 
of railroads being untaxed and that of the 
latter two classes being taxed by the state); 
Kidd v. Alabama, 1SS U. S. 730, 23 Sup. Ct. 
401, 47 L. Ed. G69; imposing a personal tax 
on all property in or out of the state; Glid- 
den v. Harrington, 1S9 U. S. 255, 23 Sup. Ct. 
574, 47 L. Ed. 79S (where it was said that 
what is required by the XlVth Amendment, 
in the assessment of ordinary annual taxes 
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on personal pi'operty, should be construed 
liberally, and while notice may be required, 
it noed not be personal, but may be by pub- 
lication or by postinj; at polling places, and 
it was also held in another ease that in con- 
demning pruperty for municipal purposes, it 
is sutlicient to give notice by publication, 
with oppurtunity for hearing; Wight v. Da- 
vidson, 181 U. S. 371, 21 Sup. Ct. GIG, 45 L. 
Ed. 000). So the right is not infringed by 
imposing liabilitics ou particular classes, as i 
an act inaUing persons driving herds over a 
highway liable for damages done to it; Jones 
v. IJrim, 105 U. S. 180, 17 Sup. Ct. 2S2, 41 L. 
Ed. (177; or sheep owners for grazing on the 
public domaiu; Bacon v. Walkor, 204 U. S. 
311, 27 Sup. Ct. 289, 51 L. Ed. 499; or mak- 
ing railroads liable to employes for tlie neg- 
ligence of fellow employes; Missouri I'ac. U. 
Co. v. Mackey, 127 U. S. 205, S Sup. Ct. 11G1, 
32 L. Kd. 107; or for fires caused by locomo- 
tives; SU Louis Sc S. F. IU Co. v. Mathews, 
1G5 U. S. 1, 17 Sup. Ct. 243, 41 L. Ed. Gll; 
or requiring railroads to pay damages for the 
diminution in v(Uue of farms hy the com- 
pany‘s failure to put up fences and cattle 
guards: Minneapolis & St. L. K. Co. v. Em- 
nions, 149 U. S. 3G4, 13 Sup. Ct. S70, 37 L. 
Ed. 7G9; requiring log owners to pay fees 
of state offieer for surveying and scaling logs; 
Lindsay & P. Co. v. Mullen, 17G U. S. 12G, 20 
Sup. Ct. 325, 44 L. Ed. 400; making mine 
owners liahle for defaults of mine managers 
and examiners selected by them under a 
state law; Wilmington Star Min. Co. v. 
Fulton, 205 U. S. 60, 27 Sup. Ct. 412, 51 L. 
Ed. 70S; requiring railroad stoekholders to 
pay their just proportion of bonded debt; 
Union Kac. K. Co. v. U. S., 99 U. S. 700, 25 
L. Ed. 49G; the exaction of tolls for the use 
of an improved water way; Sands v. Imp. 
Co., 123 U. S. 2SS, S Sup. Ct. 113, 31 L. Ed. 
149; subjecting buildings used for gaming to 
the payinent of moiiey lost at play; Marvin 
v. Trout, 199 U. S. 212, 2G Sup. Ct. 31, 50 L. 
Ed. 157; authorizing the destruction of nets 
used in illegal fishing; Lawton v. Steele, 
152 U. S. 133, 14 Sup. Ct. 499. 3S L. Ed. 385; 
subjecting a railroad corporatiou to a rule 
of negligence prescrihed by a general act 
undcr which it is incorporated; Chieago, K. I. 
& P. II. Co. v. Zernecke, 183 U. S. 582, 22 
Sup. Ct. 229, 46 L. Ed. 539; taking private 
property under state law authorizing tlie ex- 
ercise of the riglit of cminent domain for 
taking private property; Missouri I‘ae. K. 
Co. v. Nebraska, 1G4 U. S. 403, 17 Sup. Ct. 
130, 41 L. Ed. 4S9; as corporate franehises; 
Greenwood v. Freight Co., 105 U. S. 13, 2G 
L. Ed. 9G1; for flooding lands; Maniganlt v. 
Springs, 199 U. S. 473, 2G Sup. Ct. 127, 50 L. 
Ed. 274; eoustruclion of a levee; Eldridge 
v. Trezevant, 1G0 U. S. 452, 1G Sup. Ct. 345, 
40 L. Ed. 490; condemnation of a right of 
way across a place- mining claim ; Strieklcy 
v. Min. Co., 200 U. S. 527, 2G Sup. Ct. 301, 


50 L. Ed. 581, 4 Ann. Uas. 1174 ; eonMrueting 
a dam in a stivam uut navigal le, payiug ihe 
damage tu owners; Ilead v. Mfg. Co., 113 U. 
S. 9, 5 Sup. Ct. 441, 2s L. Ed. ; cuiidein- 
nation of shares of stoek of a railroad for 
its iniprovement under a state law ; oilield 
v. K. Co., 203 U. S. 372, 27 Sup. (’t. 72. 51 L 
Ed. 231; acts imposing special burdcns on 
puldic serviee eorporations, as requiring an 
eleetric eompauy to pay salaries to eonn iis- 
sioiiers to .supervi.se tlimn; New York v. 
Squire, 145 U. S. 175, 12 Sup. CL S w 0, 3G !>. 
Ed. CüG; eumpelliiig a railroad eumpany to 
pay for tlie removal of a grade crossing; NVw 
York & N. E. Ii. Co. v. Kristol, 151 U. S. 55G, 
14 Sup. Ct. 437, 5S L. Ed. 2G9; re<iuiriiig 
the remuva! of a hridge and culvert; C'hi- 
cago, I». & Q. K. Co. v. Illinois, 200 U. S. 5G1: 
2G Sup. Ct. 341, 50 L. Ed. 59G, 4 Ann. Cas. 
1175; rcquiring the lowering or removal of 
a tunnel wliieh liad become an obstnictkm to 
navigatioii since its eonstruction; West Clii- 
cago St. K. Co. v. Ulinois, 201 U. S. 500, 2G 
Sup. Ct. 51S, 50 L. Ed. S45; rcquiring a rail ! 
road company to pay for examiners as to 
eompetency of its employes; Xaslivillo, C. & 
St. L. Ky. v. Alabama, 12S U. S. 9G, 9 Sup. 
Ct. 2S, 32 L. Ed. 352; requiring railroad to 
furnish track connections at intersections; 
Wisconsin, M. & P. K. Co. v. Jacobson, 179 U. 
S. 2S7, 21 Sup. Ct. 115, 45 L. Ed. 191; re- 
quiring a gas eompany to change tbe location 
of its pipes; N’ew Orleans Gas Light Co. v. 
Drainage Commission, 197 U. S. 453, 25 Sup. 
Ct. 471, 49 L. Ed. 831. 

So tbe guaranty is not infringed by com- 
pulsory vaecination ; Jacobson v. Massacbu- 
setts, 197 U. S. 11, 25 Sup. Ct. 358, 49 L. Ed. 
G43, 3 Aun. Cas. 7G5; probibition against 
sales of options on grain; Bootb v. lllinois, 
1S4 U. S. 425; regulating charges of ware- 
housemen ; Munn v. 111 inois, 94 l’. S. 113, 21 
L. Ed. 77; the danger that testimony (aken 
in a proeeeding under a state law may in- 
eriminate tlie witness in a possible proseeu- 
tion uudcr tlie federal anti-trust law; Jack 
v. Kansas, 199 U. S. 372, 2G Sup. Ct. 73, 50 
L. Ed. 234, 4 Ann. Cas. GS9; or by the de- 
struction of tlie valuc of property by statute 
forbidding the maimfacture or sale of intoxi- 
e'ating liquors; Mugler v. Kansas, 123 U. S. 
G25, S Sup. Ct. 273, 51 L. Ed. 205; or of 
oleomargarine; Capital City Dalry Co. v. 
Oliio, 185 U. S. 25S, 22 Sup. Ct. 120, 4G I,. 
Ed. 171; or by taxing artiticially coh>red 
oleomargarine, evon if tbe tax will supprcss 
the manufacture; McCray v. U. S., 195 U. S. 
27, 24 Sup. Ct. 7G9, 49 L. Ed. 78, 1 Ann. 
Cas. 5GI ; making water rents a prior lien on 
land ; rrovideiit In.st. for Savings v. Jersey 
City, 113 U. S. 50G, 5 Sup. Ct. GI2. 2S L. Ed. 

‘ 1102; subordinatiiig elaiins of non-ivsident 
mortgagee to those of resident creditors of a 
foreign coi*i>oratiou; Sully v. Bank. 17S U. 
S. 289. 20 Sup. Ct. 935, 44 L. Ed. 1072 ; the 
appointment of a reeeiver in a railroad fore- 
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closure suit; St Louis, G. & Ft. S. Ry. Co. 
v. Missouri, 150 U. S. 47S, 15 Sup. Ct 443, 
39 L. Ed. 502; precluding defense by life 
insurance coinpany based on false and fraud- 
ulent statement in application unless the mat- 
ter represented actually contributed to the 
deatb of tbe insured; Nortbwestern Nat. 
Life Ins. Co. v. Riggs, 203 U. S. 243, 27 Snp. 
Ct. 126, 51 L. Ed. 1GS, 7 Ann. Cas. 1104 
(wbere it was said tbat liberty means liberty 
of natural and not artificial persons); as- 
sessment for opening streets on the front 
foot rule, beld not void because levied after 
tbe work was completed or because, wben 
tbe work was ordered, tbe city could under 
a statute repealed after tbe work was com- 
pleted and before assessment, include part 
of tbe expenses in general taxes and levy 
tbe assessment on a valnation basis under 
which a smaller amount would bave been 
assessed against tbese lands; City of Seattle 
v. Kelleher, 195 U. S. 351, 25 Sup. Ct. 44, 49 
L. Ed. 232; tbe imposition of some duty on 
transfer of stock; New York v. Reardon, 204 
U. S. 152, 27 Sup. Ct. 1SS, 51 L. Ed. 415, 9 
Ann. Cas. 73G; limiting to eigbt bours a day 
tbe period of work in under-ground mines; 
Ilolden v. Hardy, 169 U. S. 3GG, 1S Sup. Ct. 
3S3, 42 L. Ed. 7S0; a New York tax on a 
Pennsylvania fire insurance company on 
premiums received in. New York, being tbe 
same that was required in Pennsylvania; 
Fire Ass’n of Pbiladelpbia v. New York, 119 
U. S. 110, 7 Sup. Ct. 10S, 30 L. Ed. 342 (wbere 
it was held a condition precedent to doing 
business in tbe state). i 

Tbe grant by a state to a corporation of 
tbe exclusive right or privilege of maintain- 
ing slaughter houses, guarded by proper lim- 
itation of prices to be charged and imposing 
tbe duty of providing arnple conveniences, 
witb permission to all owners of stock to 
land, and to all butcbers to slaugbter, at 
tbose places is valid; Slaugbter Ilouse Cases, 
16 Wall. (U. S.) 36, 21 L. Ed. 394. 

Among tbe statutes and judicial or admin- 
istrative proceedings wbicb have been held 
not to be obnoxious to the XlVtb Amend- 
ment, as deprivation of property witbont 
due process of law, are tbe following: Pro- 
viding for tbe widening of a street; Lent 
v. Tillson, 140 U. S. 316, 11 Sup. Ct. 825, 35 
L.' Ed. 419 ; regulating contests between per- 
sons claiming judicial offices; Kennard v. 
Louisiana, 92 U. S. 4S0, 23 L. Ed. 47S; mak- 
ing watei* rates a cbarge on lands prior to 
liens; Provident Inst. for Savings v. Jersey 
City, 113 U. S. 506, 5 Sup. Ct. 612, 28 L. Ed. 
1102; autborizing any person to erect and 
maintain a mill dam in a navigable stream, 
paying to tbe owners of tbe lands affected 
damages assessed in a judicial proceeding; 
Head v. Mfg. Co., 113 U. S. 9, 5 Sup. Ct. 441, 
28 L. Ed. SS9 ; providing for drainage of Iow 
lands, damages to be assessed by comrnis- 
sioners after notice and bearing; Wurts v. 


Hoagland, 114 U. S. G06, 5 Sup. Ct. 10SG, 29 
L. Ed. 229; a tax law giving notice to tbe 
taxable by requiring statement of bis prop- 
erty, witb jDublic sessions when be bas a 
right to be present and to be heard, witb an 
opportunity in a suit at law to contest tbe 
validity of tbe proceeding; Cincinnati, N. O. 
& T. P. R. Co. v. Kentucky, 115 U. S. 321, 6 
Sup. Ct. 57, 29 L. Ed. 414; for valuation and 
classification of property with different pro- 
visions as to different classes for ascertain- 
ing tbe value and a rigbt of appeal, applying 
tbe same means and metbods to individuals 
of each class; Cincinnati, N. O. & T. P. R. 
Co. v. Kentucky, 115 U. S. 321, G Sup. Ct. 57, 
29 L. Ed. 414; requiring railroads to erect 
and maintain cattle guards and in default 
tbereof to be liable for double damages; Mis- 
souri Fac. R. Co. v. Humes. 115 U. S. 512, 6 
Sup. Ct. 110, 29 L. Ed. 4G3; or to fence a 
track under penalty of double damages; Min- 
neapolis & St. L. R. Co. v. Beckwitb, 129 U. S. 
2G, 9 Sup. Ct. 207, 32 L. Ed. 5S5; Spealman 
v. Ry. Co., 71 Mo. 434; tbe imposition upon 
property of a tax or otber burden for rec- 
lamation of swamp lands; Reclamation Dist. 
No. 10S v. Hagar, 4 Fed. 3GG; and see Lent 
v. Tillson, 140 U. S. 31G, 11 Sup. Ct. S25, 35 
L. Ed. 419; Walston v. Ncvin, 128 U. S. 57S, 
9 Sup. Ct. 192, 32 L. Ed. 544; Pittsburgb, 
C., C. & St. L. R. Co. v. Backus, 154 U. S. 421, 
14 Sup. Ct. 1114, 3S L. Ed. 1031; a pavin^ 
law originating proceedings on petition of 
two-tbirds of tbe owners of lots bordering ou 
a street, and taxing abutting owners; Scliaef- 
er v. Werling, ISS U. S. 516, 23 Sup. Ct. 449, 
47 L. Ed. 570; Hibben v. Smitb, 191 U. S. 
310, 24 Sup. Ct. SS, 4S L. Ed. 195; and as 
to back-lying property; Voris v. Glass Co., 
163 Ind. 599, 70 N. E. 249; Cleveland, C., C. 
& St. L. R. Co. v. Porter, 210 U. S. 177, 2S 
Sup. Ct. 647, 52 L. Ed. 1012 (where it was 
Iield tbat tbe legislature may create back 
taxing districts of property extending back); 
assessment for pavdng, etc., not void because 
lot is not benefited by tbe improvements ow- 
ing to its present use; tbe land must be con- 
sidered simply in its general relations and 
apart from its particular use at tbe time; 
Louisville & N. R. Co. v. Paving Co., 197 U. 
S. 430, 25 Sup. Ct. 46G, 49 L. Ed. 819; charg- 
ing the cost of paving against Iots fronting 
on a street accordiug to tbe frontage, tbe 
XlVtb Amendment being held not applicable; 
Frencb v. Paving Co., 1S1 U. S. 324, 21 Sup. 
Ct. 625, 45 L. Ed. S79; providing for tbe as- 
sessment of damages for laying out, etc., 
streets upon owners of land benefited tbere- 
by and determining tbe amount of tax and 
also wbat lands are benefited, witb notice to 
and hearing of each owner at some stage of 
tbe proceeding upon tbe question of bis pro- 
portion of tbe tax to be assessed; People v. 
City of Brooklyn, 4 N. Y. 419, 55 Am. Dec. 
266; Spencer v. Mercbant, 125 U. S. 345, 8 
Sup. Ct 921, 31 L. Ed. 7G3; an order of 
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drainuge coinmi.ssioners reciuiring a railroad | 
company at its own expense to remove a 
bridge and culvert over a natural water 
eourse and to erect a new one in eonformity 
witli tlie regulatious establisbed by the com- 
missioners; C., I>. & Q. Ky. v. People, 200 U. 
S. 501, 20 Sup. Ct. 311, 50 L. Ed. 590; mak- 
ing railroad companies liable for damage to 
employ6s caused by the negligeuce of fellow 
servants; Missouri Paa lty. Co. v. Mackey, 
127 U. S. 205, S Sup. Ct. 1101, 32 L. Ed. 107 ; 
authorizing a city to open aud improve 
streets aiul assess damages agaiust the owu- 
ers of adjaccnt lots; Walston v. Nevin, 12S 
U. S. 57S, 9 Sup. Ct. 192, 32 L. Ed. 514 ; cou- 
verting an appcarance d. b. e. iuto a general 
appearance and submission to jurisdiction; 
Birmingham v. K. Co., 137 N. Y. 15, 32 N. E. 
995, 1S L. K. A. 7G4; if it does uot attempt 
to restrain the suitor from fully protccting 
liis lifc, liberty and propcrtv against any at- 
tempt to enforce a judgmcnt against him 
without due process of law; Kauffmaii v. 
Wootcrs, 13S U. S. 2S5, 11 Sup. Ct. 298, 34 
L. Ed. 9G2; a municipal ordinance proliibit- 
ing a private market witliin six squares ot 
any public market under penalty of trial 
by magistrate; Natal v. Louisiaua, 139 U. S. 
G21, 11 Sup. Ct. 030, 35 L. Ed. 2SS; an ordi- 
nance closing laundries between 10 p. m. and 
G a. m., it being held mcrely a police regula- 
tion and not a violatiou of the XlVth Amcud- 
ment; Barbier v. Connolly, 113 U. S. 27, 5 
Sup. Ct. 357, 2S L. Ed. 923; so also a stat- 
ute forbidding inn-keepers, common carriers, 
theatres, schools and cemetcry associations 
from excluding any pcrson by reason of race 
or color; People v. King, 110 N. Y. 41S, 1S 
N. E. 245, 1 L. R. A. 293, 0 Ain. St. Kep. 
3S9; a statute requiring an anuual liccnse 
tax from foreign corporations which do not 
iuvest and use their capital witliin the state; 
Penibina Mining Co. v. Pcnnsylvania, 125 U. 
S. 1S1, S Sup. Ct 737, 31 L. Ed. 050; an af- 
firmance on appeal of dcath sentcuce in the 
absence of tlie accused and his counscl aud 
without notice to either; Scliwab v. Perg- 
greu, 143 U. S. 442, 12 Sup. Ct. 525. 30 L. Ed. 
21S: punishment of deatb by electrieity; 
McElvainc v. P.rusb, 142 U. S. 155, 12 Sup. 
Ct. 150. 35 h. Ed. 971 ; trials without a jury 
if according to the settled conrse of proceed- 
ings; Walker v. Sauvinet, 92 U. S. 90. 23 L. 
Ed. G7S; Gibson v. Mason, 5 Nev. 2S3; Janes 
v. Ueynoldx’ Adm’rs, 2 Tex. 250; wbether 
by motion or actlon, if sanctioned by state 
law and with opportunity for hearing; Iowa 
C. Ry. Co. v. Iowa, 100 l T . s. r,s9. m Sup. Ct. 
344, 40 L. Ed. 407; and the hearing noed not 
be according to tlie practice of tbe eourts, 
but by appropriate judieinl proeeedings; 
Chieago, R. & Q. U. Co. v. State, 47 Neb. 519, 
C0 N. W. G24, 41 L. R. A. 481, 33 Am. St. 
Rep. 557; the deeisions of administrative 
ofilccrs under the immigration aets; Nishi- 
mura Ekiu v. U. S., 142 U. S. 051, 12 Sup. 


Ct 33G, 35 L. Ed. 114G; trial and sentence 
by a judge de facto of a court dc jure, though 
appointed by the goveruor vitliout author- 
ity; 1 n re Mauning, 139 U. S. 501, 11 Sup. 
Ct. 024, 35 L. Ed. 204 ; convictiou before a 
de facto otlicer; ln re Ah Lee, 5 Fed. S99, 

0 Sawy. 410; altering the mode of lixing 
water rates in a city; Spriug Valley Water* 
Works v. Rartlett, 10 Eed. 015, s Sawy. 555; 
validatiug ultra vircx coutracts; Gt*o#s v. U. 
S. Mortgage Co., 108 U. S. 477, 2 Sup. Ct. 
910, 27- L. Ed. 795; trebliug taxation as a 
penalty for fraud; State v. Muss, 09 Mo. 
495; limiting municipal taxation to prevent 
payment of a judgment; State v. Mayor of 
New Orleans, 109 U. S. 2b5, 3 Sup. Ct. 211, 
27 L. Ild. 93G; proceeding by informatic n; 
Rowan v. State, 30 Wis. 129, 11 Am. Rep. 559; 
Ilurtado v. People, 110 U. S. 510, 4 Sup. CL 
111, 292, 2S L. i:d. 232, as explained aml af- 
lirmed in Maxwell v. Low, 170 U. S. 5M, 20 
Sup. Ct. 44S, 494, 44 L. Ed. 597; McNuIty v. 
California, 119 U. S. 015, 13 Sup. Ct. 959, 37 
L. Ed. SS2; Ilodgson v. Vcrmout, 10s U. S. 
202, 18 Sup. Ct. 80, 42 L. Ed. 401; Rullti v. 
j Nebraska, 170 U. S. 85, 20 Sup. Ct. 287, 44 L. 
Ed. 382; Davis v. Rurkc, 179 U. S. 599, 21 
Sup. Ct. 210, 45 L. Ed. 249; contra , Shaw, C. 
J., in Joues v. Robbins, 8 Gray (Mass.) 329 ; 

| see also State v. Starling, L5 liieh. (S. C.) 
120; tlie trial of eaxes without a jury; 
Walker v. Sanvinet, 92 U. S. 90, 23 L. Ed. 
078; tbe priiKiplc witb respect to sucb de- 
tails being tliat tbe provision against taking 
property witbout due process of law dues not 
apply wbcre tlie party bas had a fair trial 
in a court of justne according to thc modes 
of proceeding applicable to such case; Iia- 
vidson v. New Orlcans, 90 U. S. 97, 24 L. Ed. 
GIG; Kcnnard v. Louisiaua. 92 U. S. 4M), 23 
L. Ed. 478; the fact tliat the jiidgmcut of a 
eommissioncr is fiual does uot operate as a 
deprivation of due proeess of law; Ex Parte 
Ah Fook, 49 Cal. 402; nor does the entrv 
of a judgment ou furfeited reeognizance; 
People v. (juigg. 59 N. V. 83; a statute au- 
thorizing the iminigration eommlssioner to 
prevent the landing of lewd woineii; Ex 
I'arte Ali Fook, 49 Cal. 402: pmhibiting 
any person from tnaking or mendiug bur* 
glars’ tuols: Ex parte Koberts, R'O Mo. 207. 
05 S. W. 720; prohibiting saloons froin sell- 
ing liquor In places where women are per- 
mitted to enter; Croniii v. Adams. 192 U. S. 
108, 24 Sup. Ct. 219, 48 L. Ed. 505 (wlicrc 
the eourt said: “TIktc is no inherent right 
in a citizen to sell intoximting liquors by 
reiail ; it is not a privilege of a citi/on of n 
state or of a iltizon of the Unitod State<); 
a statute making the owner of pivmisos on 
wliieh liquor is solil witli his knowlodge lia- 
ble for nll damages resulting from the in- 
toxication of any person purcluising tho liq- 
nor; Bertholf v. O’Reilly, 74 N. Y. 509. 30 
Am. Rep. 523; an onlinancc prohibiting the 
i keeping of billiard halls (not unconstitutlonal 
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either as depriving tlie owner of his prop- 
erty without due process of law, or as de- 
priviug him of the equal protection of the 
laws); Murphy v. California, 225 U. S. G23, 
32 Sup. Ct. G97, 5G L. Ed. 1229, 41 L. R. A. 
(N. S.) 153; (and tlie classifieation regulatiug 
billiard halls based on hotels having twenty- 
five roorns is reasonable; Murphy v. Califor- 
nia, 225 U. S. G23, 32 Sup. Ct. G97, 5G L. Ed. 
1229, 41 L. R. A. (N. S.) 153); the discharge 
of a jury in a rnurder trial for eause shown 
before being sworn; Howard v. Kentucky, 
200 U. S. 1G4, 2G Sup. Ct. 189, 50 L. Ed. 421 
(wliere it was held that the amendment was 
not intended to interfere with the power of 
the state to protect life, liberty or property 
of citizens, or with the power of adjudica- 
tion of its courts, in administering process 
provided by tlie state law); regulation by 
the state of admission of persons to places 
of amusement, with the provision that per- 
sons holding tickets therefor shall be ad- 
mitted if not under the infiuence of liquor, 
boisterous or of immoral character; Western 
Turf Ass’n v. Greenberg, 204 U. S. 359, 27 
Sup. Ct. 3S4, 51 L. Ed. 520; statutes au- 
thorizing the administration on the estates 
of absentees if the period of absence be fixed 
and not unreasonably brief; Cunnius v. 
School Dist., 19S U. S. 45S, 25 Sup. Ct. 721, 
49 L. Ed. 1125, 3 Ann. Cas. 1121, afiirming 
id ., 206 Pa. 4G9, 56 Atl. 16, 9S Am. St. Rep. 
790; a municipal ordinance providing for 
the inspection of good products kept in stor- 
age and for the summary seizure and de- 
struc-tion of what is unfit for use; North 
American Cold Storage Co. v. Chicago, 151 
Fed. 120; the restriction of the right of ap- 
peal to an intermediate appellate court in 
lieu of the state supreme court; Missouri v. 
Lewis, 101 U. S. 22, 25 L. Ed. 9S9; a review 
by an appellate court of final judgment in a 
criminal case not being necessary to consti- 
tute due process; McKane v. Durston, 153 
U. S. 684, 14 Sup. Ct. 913, 38 L. Ed. SG7; the 
entry of a judgment on a bond which is for- 
feited is not invalid; Janes v. Reynolds’ 
Adrn’rs, 2 Tex. 250; nor the entry of a judg- 
ment for money which is void for want of 
proper service; York v. Texas, 137 U. S. 15, 
11 Sup. Ct. 9, 34 L. Ed. G04; authorizing the 
sale of animals running at large; Carnpau 
v. Langley, 39 Mich. 45l, 33 Am. Rep. 414; 
making a garnishee liable to pay a judg- 
ment if he fails to render a sworn accouut; 
Vaughan v. Furlong, 12 R. I. 127 ; conviction 
and sentence to death of a prisoner when 
after the verdict one of the jurors was in- 
sane, the court having upon inquiry found 
that he was of sufficient mental capacity dur- 
ing the trial to act as a juror; Jordan v. 
Massachusetts, 225 U. S. 167, 32 Sup. Ct. 651, 
5G L. Ed. 103S. 

A transfer or succession tax is valid; 
Blackstone v. Miller, 1S8 U. S. 189, 23 Sup. 
Ct. 277, 47 L. Ed. 439; Magoun v. Bank, 170 


U. S. 2S3, 18 Sup. Ct. 594, 42 L. Ed. 1037; 
it does not violate either the XlVth Amend- 
ment or sec. 10 of art. I, of the constitution; 
ürr v. Gilinan, 183 U. S. 278, 22 Sup. Ct. 213, 
4G L. Ed. 19G (where it was held tliat the 
opinion in Carpenter v. Pennsylvania, 17 
How. [U. S.] 45G, 15 L. Ed. 127, though prior 
to the XlVth Amendment, correctly defines 
the limits of jurisdiction between the state 
and federal governments in respect of con- 
trolling the assets of decedents both before 
and after that amendment); nor does a state 
inheritance tax; Campbell v. California, 200 
U. S. 87, 2G Sup. Ct. 1S2, 50 L. Ed. 3S2 (where 
it was said that the XlVth Amendment does 
not deprive the state of the right to regulate 
and burden the right of iuheritance, but at 
the most can only be held to restrain such an 
exercise of power as would exclude the con- 
eeption of judgment and discretion and be 
so obviously arbitrary and unreasonable as 
to be beyond the pale of governmental au- 
thority); a provision in the California con- 
stitution that “all contracts for the sales of 
shares of capital stock of any corporation or 
association on margin shall be void and any 
money paid on such contracts may be re- 
covered by the party paying it by suit in any 
court of competent jurisdiction,” directed 
against sales on margins; Ottis v. Parker, 
1S7 U. S. G0G, 23 Sup. Ct. 168, 47 L. Ed. 323. 
A tax law which gives a right to be heard, 
but does not extend a rehearing on appeal to 
railroad companies, though it does to ordina- 
ry taxpayers, is valid; Pittsburgh, C., C. & 
St. L. R. Co. v. Backus, 154 U. S. 421, 14 
Sup. Ct. 1114, 3S L. Ed. 1031, where Brewer, 
J., says: “The power of a state to make 
classifications in judicial or administrative 
proceedings carries with it the right to make 
such a classification as will give to parties 
belonging to one class two hearings and to 
parties belonging to a different class only a 
single hearing;” and on this authority a 
statute making final the de;cision of an in- 
ferior court in a local option election con- 
test was held valid; Saylor v. Duel, 236 111. 
429, SG N. E. 119, 19 L. R. A, (N. S.) 377. 
See Equal Protection of the Laws. 

An erroneous decision does not deprive the 
unsuccessful party of liberty without due 
process of law; Central Land Co. v. Laidley, 
159 U. S. 103, 16 Sup. Ct. 80, 40 L. Ed. 91; 
nor do mere errors in the administration of 
a state statute not unconstitutional; Lent v. 
Tillson, 140 U. S. 316, 11 Sup. Ct. 825, 35 L. 
Ed. 419; nor imprisonment under a valid 
law, though there was error in the proceed- 
ings; In re Ah Lee, 5 Fed. 899; nor error 
in a charge to a jury in a criminal case; 
Davis v. Texas, 139 U. S. 651, 11 Sup. Ct. 
G75, 35 L. Ed. 300. The guaranty is not vio- 
lated by an order requiring an attorney to 
defend an accused person gratuitously; 
Presby v. Klickitat County, 5 Wash. 329, 31 
Pac. 876. The XlVth Ainendment did not 
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change the law as held prior to it that regula- 
tion of the u.se, or even of the price of the 
use, of private property, was not depri\ing 
the owner of it without due process of law; 
Munn v. Illinois, 04 U. S. 113, 24 L. Ed. 77. 

Acts and Pracccdinrjs Which Violate the 
Guaranti/ o/ JJue Proccss of Laio. Acts of a 
state held to infringe the guaranty of due 
process of law are: Taking property by the 
state for public use without couipensation; 
Chicago, C. & Q. R. Co. v. Chicago, 1GC U. S. 
22G, 17 Sup. Ct 5S1, 41 L. Ed. 970; Norwood 
v. Caker, 172 U. S. 2G0, 10 Sup. Ct. 1S7, 43 L. 
Ed. 413; Cincinnati, N. O. & T. P. K. Co. v. 
Kentucky, 115 U. S. 321, G Sup. Ct. 57, 20 L. 
Ed. 414; Siuytli v. Ames, 1G0 U. S. 4GG, 18 
Sup. Ct. 41S, 42 L. Ed. 810; Chicago, P». & Q. 
R. Co. v. Drainage Com’rs, 200 U. S. 5G1, 2G 
Sup. Ct. 341, 50 L. Ed. 50G; and so also it 
taken under a judgment of thc state court 
though authorized by statute; Chicago, P». & 
Q. K. Co. v. Chicago. 1GG U. S. 22G, 17 Sup. 
Ct. 5S1, 41 L. Ed. 070; but if coinpensation 
was provided for before a proper tribunaf 
there is due process of law; Backus v. De- 
pot Co., 1G0 U. S. 557, 18 Sup. Ct 445, 42 L. 
Ed. S53; Otis Co. v. Mfg. Co., 201 U. S. 140, 
26 Sup. Ct. 353, 50 L. Ed. G0G. The exclusion 
of colored men on aceount of race from the 
grand jury was held a denial of rights under 
the XlVth Amendment; Kogers v. Alabama, 
102 U. S. 22G, 24 Sup. Ct. 257, 4S L. Ed. 417. 

Other acts held unconstitutional were: 
One forbidding the manufacture of cigars 
in tenement houscs; In re Jacobs, 0S N. Y. 
9S, 50 Am. Kep. G3G; and a New York stat- 
ute respccting the sale of oleomargarine; 
People v. Rosenberg, 13S N. Y. 410, 34 N. E. 
2S5 (on the other hand the constitutionality 
of the Pennsylvania act on the same subject 
was allirmed ; Powell v. Commonwealth, 114 
Pa. 2G5) ; a prohibition against laundries ex- 
cept of brick or stone, without the consent ot 
the supervisors, because clearly intended for 
discrimination against the Chinese; Yick Wo 
v. Ilopkins, 11S U. S. 350, G Sup. Ct. 10G4, 30 
L. Ed. 220; a statnte requiring every mem- 
ber of a firrn of plumbers to be a registered 
plnmber, whether his duties require him to 
have knowledge of that trade or not, is an 
unwarranted interference with liberty and 
property; Schnaier v. Importation Co., 1S2 
N. Y. S3, 74 N. E. 5G1, 70 L. K. A. 722, 10S 
Am. St. Kep. 700; State v. Smith, 42 Wash. 
237, S4 Pac. 851, 5 L. K. A. (N. S.) G74, and 
note, 114 Am. St. Rep. 114, 7 Anii. Cas. 577; 
so is a statute forbidding womcn to work iu 
a factory before G a. m. or after 0 p. m.; Peo- 
ple v. Williams, 180 N. Y. 131, 81 N. E. 778, 
12 L. K. A. (N. S.) 1130, 121 Am. St. Rep. 
S54, 12 Ann. Cas. 79S; aiul one limiting hours 
of labor for employtfs of bakers; Lochner v. 
New York, 19S U. S. 45, 25 Sup. Ct 559. 49 
L. Ed. 937, 3 Ann. Cas. 1133. reversing Peo- 
ple v. Lochner, 177 N. Y. 145. 69 N. H. 373. 
101 Am. St. Rep. 773 (the bake »hap case); 


but it was held otherwise as to limiting 
hours of labor in empluyments when health 
is involved, as in undergrouud mines; Ilold- 
en v. Ilardy, 1G0 U. S. 366, 18 Sup. Ct. 3s5, 42 
L. Ed. 780; Ex parte Kair, 28 Nev. 425. 82 
Pac. 453, G Anu. Cas. 893; State v. Mfg. Co., 
34 Mont. 571, 87 Pac. 980, 9 Aun. Pa>. 201; 
State v. Cautwell, 179 Mo. 245, 7s S. W. 5G9; 
or for a woinan to work in a factury, lauu- 
dry or mechanical establishment inure thau 
ten hours a day; Muller v. State of Oreg«»n, 
20S U. S. 412, 28 Sup. Ct. 324, 52 L. Ed. 551, 
13 Ann. Cas. 957, atlirming State v. Muller, 
4S Or. 252, 85 Pac. 855, 120 Am. St. Rep. 805, 
11 Ann. Cas. 8S; or limiting hours of work 
for children under sixteen; State v. Sliorey, 
48 Or. 39G, SG Pac. 881, 24 L. K. A. (N. S.) 
1121; In re Spencer, 119 Cal. 39G, SG I'ac. 89G, 
117 Am. SL Kep. 137, 9 Ann. Cas. 1105. 

Denial of due proeess of law by munlcipal 
anthorities while acting as a board of equal- 
ization amounts to a denial by tlie ^tate; 
Itaymond v. Traction Co., 207 U. S. 20, 28 
Sup. Ct. 7, 52 L. Ed. 78, 12 Ann. Cas. 757 ; 
tbe guaranty is denied by imprisoument un- 
der a void ordinance; In re Lee Long, 18 
Fed. 253; but uot under a vnlid law by rea- 
son of error in tbe proceediugs; In re Ah 
Lee, 5 Fed. 899, G Sawy. 410. 

Statutes authoriziug the dcstruction of 
propertv used for unlawful gaming wcre lield 
void; Lowry v. Rainwater. 70 Mo. 152, 35 
Am. Kep. 420; so also the sale of land to 
satisfy void street assessments wliieli the 
legislature has uncoustitutionally atteuipted 
to validate; Brady v. King, 53 Cal. 44; tlie 
eommitment to the workhouse of an allegod 
pauper hy two overseers cj- parte and with- 
out hearing; City of Portland v. City of 
Bangor, G5 Me. 120, 20 Am. Kep. GM, re- 
versiug earlier cases before the ailoption 
of the XlVth Amendiuent. A judginent in 
pcrsonam without service within the juris- 
diction is void; Peuuoyer v. NetT, 95 U. S. 
714, 24 L. Ed. 5G5; see York v. Texas, 137 
U. S. 15, 11 Sup. CL 9, 34 L. Ed. G04 ; no 
judgment of a court ls dne process of law If 
rendered without jurisdiction or notice to the 
party ; Scott v. McNoal, 154 I. S. 31. 14 Sup. 
Ct. 110S, 3S L. Ed. 89G. A statute proviillng 
that the use of an easenient shall not be ev- 
idence of a right thereto is uiicoiistitutioiml 
as to riglits uciiuired prior thereto; Keyn- 
olds v. Kandall, 12 K. I. 522; and so ls an 
nct purpurting to make a tax deed conclu- 
sive evidence of title; Marx v. Ilanthorn, 
1IS U. S. 172, 13 Sup. CL 508, 37 L. Ed. 410 
(it may he made prima facie evidence) ; an 
act fixing absolute liability on a corporation 
to make eompcnsation for iujuries doue to 
property without fault, when no one else 
would be Iiahle under the general law; 
Zcâgler v. K. Co., 58 Ala. 594; an act au- 
thorizing a lien on a tombstone and its sale 
for iion-paymont without provision for ad- 
justiug the rights of the parties; Brooks v. 
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Tayutor, 17 Misc. 534, 40 N. Y. Supp. 445; 
* statute dispensing with personal service in 
proceedings where it is practicable and usual, 
the parties being within the jurisdiction; 
Brown v. Board of Levee Com’rs, 50 Miss. 
46S; imposing an assessmeut for local im- 
provement without notice or an opportunity 
for hearing; it is not enough that the owner 
may have notice and hearing, the law must 
provide for it; Stuart v. Palmer, 74 N. Y. 
183, 30 Am. Rep. 2S9; Savannah, F. & W. R. 
Co. v. Savannah, 96 Ga. 6S0, 23 S. E. S47; 
Violett v. Alexandria, 92 Va. 561, 23 S. E. 
909, 31 L. R. A. 3S2, 53 Am. St. Rep. S25. 

The proceedings of a board of equalization 
of state taxes, its decision being conclusive, 
are reviewable in the federal courts at the 
suit of one claiming that he was deprived 
thereby of due process of law; Raymond v. 
Traction Co., 207 U. S. 20, 28 Sup. Ct. 7, 52 
L. Ed. 78, 12 Ann. Cas. 757, where a tax 
was held to be an illegal discrimination 
against property of the same class where it 
was so great as to cause insolvency. 

A state statute requiring that no railroad 
company sliall require a stipulation from its 
employes waiving damages for injury vio- 
lates their liberty of contract, and is also 
void as class legislation in violation of the 
Ohio constitution; Shaver v. Pennsylvania 
Co., 71 Fed. 931. 

A county ordinance, of which the manifest 
purpose is to limit the number of any kind 
of game to be killed or taken by one person in 
a day, and making it a misdemeanor to use a 
repeating shotgun or magazine gun, is void; 
In re Marshall, 102 Fed. 323 (but such pro- 
hibition is valid when directed against aliens, 
and is not in contravention of the treaty be- 
tween Italy and the United States; Com. v. 
Patsone, 231 Pa. 46, 79 Atl. 92S). 

In Norwood v. Baker, 172 U. S. 269, 19 
Sup. Ct. 1S7, 43 L. Ed. 443, it was held that 
taking private property under a rule which 
excluded any inquiry as to special benefits, 
the necessary operation of which was to the 
extent of the exeess of the cost of opening 
the street in question over any special bene- 
fits accruing to the abutting property there- 
from, was a taking of private property for 
private use without compensation. 

A state statute establishiug a board of 
medical examiners and conditions under 
which persons will be licensed to practice 
osteopathy does not deprive one who refuses 
to apply for a license therein of his property 
under due process of law or deny him the 
equal protection of the law; Collins v. Texas, 
223 U. S. 2SS, 32 Sup. Ct 2S6, 56 L. Ed. 439; 
nor does a state statute making entries in 
public records prima facie , but not conclu- 
sive, evidence of the validity of the proceed- 
ings referred to; Reitler v. Harris, 223 U. S. 
437, 32 Sup. Ct. 24S, 56 L. Ed. 497. 

Contempt of Court. A commitment for 
contempt of court is not obnoxious to this 


constitutional provision; State v. Becht, 23 
Minn. 411; Eikenberry v. Edwards, 67 Ia. 
619, 25 N. W. S32, 56 Am. Rep. 360; In re 
Clayton, 59 Conn. 510, 21 Atl. 1005, 13 L. R. 
A. 66, 21 Am. St. Rep. 128; State v. Shepherd, 
177 Mo. 205, 76 S. W. 79, 99 Aiü. St. Rep. 
624; Com. v. Gibbons, 9 Pa. Super. Ct. 527; 
In re Barnes, 204 N. Y. 10S, 97 N. E. 508; 
Eilenbeeker v. District Court, 134 U. S. 31, 
10 Sup. Ct. 424, 33 L. Ed. 801; whether under 
the inherent power of courts or under stat- 
utes authorizing summary punishment; In 
re Barnes, 147 App. Div. 396, 132 N. Y. Supp. 
908; Brown v. Powers (Ia.) 134 N. W. 73; 
nor is a commitment for failure to pay a 
tax, not resorted to until other means of col- 
lection have failed, and then only upon a 
showing of property possessed, not accessible 
to levy, but enabling the owner to pay if he 
chooses; Palmer v. McMalion, 133 U. S. 660, 
10 Sup. Ct. 324, 33 L. Ed. 772; but a person 
summarily adjudged guilty of contempt by 
a court without a hearing or service upon 
him of any process, for an act not committed 
in the presence of the court, and imprison- 
ment for non-payment of the fine imposed, 
is deprived of his liberty without due pro- 
cess of law; Ex parte Stricker, 109 Fed. 145. 

To punish for contempt by striking an an- 
swer from the files and condemning as by 
default is denial of due process of law; but, 
under the power conferred by statute, the 
answer of a foreign corporation was stricken 
from the files and a judgment rendered as 
by default because of the failure or refusal 
of the corporation defendant to produce 
books and papers from outside of the state 
as required by the statute; Hammond Pack- 
ing Co. v. Arkansas, 212 U. S. 322, 29 Sup. 
Ct. 370, 53 L. Ed. 530, 15 Ann. Cas. 645; 
which decision on this point, was based up- 
on tlie undoubted right of the legislature to 
create a presumption in respect to the want 
of foundation of an asserted defense against 
a defendant who suppresses, or fails to pro- 
duce, evidence when legally called upon to 
produce it. 

Where a railroad rate statute was held 
unconstitutional by a federal court and all 
the defendants, including the attorney gen- 
eral, were enjoined from enforcing it, and 
the. attorney general refused to comply with 
the order, and was fined and committed for 
contempt, the supreme court refused to dis- 
charge him on habeas corpus , it being con- 
sidered that he was a state officer charged 
with the duty of enforcing the statute, if 
constitutional, and therefore was properly 
joined as a defendant; Ex parte Young, 209 
U. S. 123, 28 Sup. Ct. 441, 52 L. Ed. 714, 13 
L. R. A. (N. S.) 932, 14 Ann. Cas. 764. 

Notice. Guarantee by the XlVth Amend- 
ment does not require a state to adopt a par- 
ticular forrn of procedure, so long as the ac- 
cused has had sufficient notice and an ade- 
quate opportunity to defend himself, and a 
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state may determine, free from federal in* 
terferenee or control, in what courts criine 
may be prosecuted and by what courts the 
prosccution may be reviewed; Rogers v. 
Peck, 190 U. S. 425, 2G Sup. Ct. 87, 50 L. Ed. 
25(5. 

The essential elements of due process of 
law are notice and opportunity to defend; 
Siuion v. Craft, 1S2 U. S. 427, 43G, 21 Sup. 
Ct. S3G, 45 L. Kd. 1105; “in deterinining 
whether such riglits were denied we are gov- 
erned by the substance of things and not 
by merc formid., citing Louisvillc & X. R. 
Co. v. Schmidt, 177 U. S. 230, 20 Sup. Ct. 
G20, 44 L. Ed. 747; it is not nccessary tlmt 
the proceedings in a state court should be 
by particular mode, but ouly tliat there sliail 
be a regular course of proceedings in wliich 
notice is given of the claim asserted and an 
ojiportunity to defend agninst it” ; Sinion v. 
Craft, 1S2 U. S. 427, 21 Sup. Ct. S3G, 45 L. 
Ed. 1105, citing Louisville & X. H. Co. v. 
Sclimidt, 177 U. S. 230, 20 Sup. Ct. G20, 4*1 
L. Ed. 747. 

YVhile the essential element of dne process 
is opportunity to be heard, a necossary con- 
dition of which is notiee; Simon v. Craft, 
1S2 U. S. 427, 21 Sup. Ct. S3G, 45 L. Ed. 1105; 
pcrsonal notice is not always necessary ; Ja- 
cob v. Roberts, 223 U. S. 2G1, 32 Sup. Ct 
303, 5G L. Ed. 429. ' 

It is necessary that a tax paycr be afford- 
ed n hearing, of which he must lmve notice, 
and this requirement is uot satisfied by the 
mere right to file objections in writing; Lon* 
doner v. Denver, 210 U. S. 373, 2S Sup. Ct. 
70S, 52 L. Ed. 1103, where it was held tliat 
the legislature may authorize municipal im- 
provements without any petition of land 
owners wlio are to be assessed therefor aiul 
the proccedings of tlie umnicipality In ac- 
cordance with the charter and withont hear- 
ings, do not deny due process of law to land 
owners who are afforded a heariug on the 
assessment itself. 

Federal courts follow state courts iu de- 
ciding as to notice and service under a stnte 
statute; Ballard v. Hunter, 204 U. S. 241, 
27 Sup. Ct. 2G1, 51 L. Kd. 4G1. 

A statute providing for the taking of pri- 
vate propert.v for a railroad nnd for the as- 
sessmcnt of damages by commissioners, need 
not, under tlie Delaware constitution, pro- 
vide for notice to tbe owncr of the time and 
place of meeting of the eommis.sioners, nor 
need it secure to the owner a hearing; the 
United States constitution and aiiieudmcnts 
impose no restraint upon the states in the 
exercise of the right of cmincnt domain, and 
the words, ‘‘duc coursc of law,” in the state 
constitutiou do not apply thereto; Wilson v. 
R. Co., 5 Del. Ch. 524. in whlcli cnse the au- 
thoritics nre colleeted and the construction 
of tliese words exhaustively considered hy 
Saulshury, Ch. But as to this aud some 
other cases, holding that notice is not re- 


quired, see Emixcnt Domatx, suhtit. Xo- 
ticc und Vroctdurc. 

As to the ductrine of due process before 
the civil war, see articb*s by E. S. Corwin lu 
24 Ilarv. L. Hev. 3G*‘». I«;u. 

See 27 Am. Law Heg. Gll, 7oo; 2s id. 129; 
31 Am. St. Hep. 1U4 ; 4S Am. Dc<*. 2«>9; Le 
Graud v. V. S., 12 Fed. 5S3; San Matco C<>un- 
ty v. Southcrn Hac. H. Co., 13 Fed. 7s:D, 

3 L. H. A. 194; 4 L. H. A. 724; 21 L. H. A. 
7S9. 

As to assessmcnts for iinprovcmcnts or 
benefits, see Asslss.mcnts ; Eminlnt Domain. 

DUELLING. The figliting of two porson*. 
oue agaitist the other, at nn appointed time 
aml place, upon a precodont quarrel. It dif- 
fers from au affray in this, that tlie lattcr 
occurs on a smldcn quarrcl, while the fur- 
mer is always the result of design. 

When one of ihe parties is killcd, the sur- 
vivor is guilty of innrder; 1 Huss. Cr. 4-13; 
Smith v. State, 1 Yerg. (Tenn.) 22S; as thc 
deliberate killing of another in a duel is not 
a killing in a heat of passion which will 
mitigate the crime, however grievous the 
provocation may have becn; 3 East 5S1; S 
Carr. & V. G4-1; but evidence of a mutual 
willingncss to fight ur»ou the part of persons, 
one of whom killed the other in a fight, has 
been held to authorize an instructiou that 
the offence was murder in thc second degree; 
Wiley v. State (Tex.) G5 S. W. 190. 

Fighting a duel, eveu where there is no 
fatal result, is of itself a misdemeanor. See 
2 Com. Dig. 252; Clark, Cr. L. 340; Co. 3d 
Inst. 157; Const 1G7; Barker v. I’eoplc, 2ü 
Johns. (X. Y.) 457; Stato v. Herriott, 1 Mc- 
Mull. (S. C.) 12G. For cases of mntual com- 
bat upon a sudden quarrel, see 1 Hus^. Cr. 
495; 2 Bisli. Cr. Law § 311. Under tlie cun- 
stitutions of some states, nny one directly 
or iudirectly eugaged in a duel is forevcr 
disqualified from liolding publie otlice. See 
Com. v. Jones, 10 Bush (Ky.) 725; Barker 
v. Feople, 20 Johns. (X. Y.) 457; Moody v. 
Com., 4 Metc. (Ky.) 1; Stnte v. Dupont, 2 
MeCord (S. C.) 331; Royall v. Thouuis, 2S 
Gratt. (Va.) 130, 2G Ain. Rep. 335; Ciiai.- 

LENOtL 

DUELLUM. Trial by battlc. Judlcial 
combnt. Spclmau, Gloss. See Wageh of 
Battei. 

DUES. When used of a corporation it in- 
cludes, ln the Kansns eonstitution, all con- 
traetual liabilities, but not, as ngainst a 
stockholder, an ultrn vircs contract. Ward 
v. Joslin, 105 Fed. 221, 4*1 C. C. A. 45G. 

DUKE. The title given to those who are 
in thc highost rauk of nobility in KmRand. 
First hchl by the Black Frincc, na a superior 
kind of carldom. 

DUKE 0 F YORK’S LAWS. A body of 
laws eompiled in 1GG5 for the goverumeut of 
the colony of Xew York. 
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DUM SE BENE GESSERIT (Lat. while he 
shall eonduct himself well). These words 
signify that a judge or other officer shall 
hold his office during good hehavior, and 
not at the pleasure of the crown nor for a 
certain limited time. 

DUM FUIT I N PRISONA (L. Lat.). A 
writ which lay for a man who had aliened 
lands under duress by imprisonment, to re- 
store to him his proper estates. Co. 2d Inst. 
4S2. Abolished by stat 3 & 4 Will. IY. c. 27. 

DUM FUIT INFRA /ETATEM (Lat.). 
The name of a writ which lay wheu an in- 
fant had made a feoffiment in fee of his 
lands or for life, or a gift in tail. Abolished 
by stat. 3 & 4 Will. IY. c. 27. 

It could be sued out by him after he came 
of full age, and not before; but in the mean- 
time he could enter, and his entry remitted 
him to his ancestor’s rights; Fitzh. N. B. 
192; Co. Litt. 247, 337. 

DUM NON FUIT COMPOS MENTIS (Lat.). 
The name of a writ which the heirs of a per- 
son who was non compos mcntis , aud who 
aliened his lands, might have sued out to re- 
store him to his rights. Abolished by 3 & 4 
Will. IV. c. 27. 

DUM SOLA (Lat. wffiile single or unmar- 
ried). A phrase to denote that something 
has been done, or ma'y be done, while a wo- 
man is or was unmarried. Thus, when a 
judgment is rendered against a woman clum 
sola , and afterward she marries, the scire 
faeias to revive the judgment must be against 
both husband and wife. 

DUM SOLA ET CASTA (Lat. while un- 
married and chaste). Decrees for alimouy 
sometimes provide that it shall be paid only 
so long as the divorced wife remains unmar- 
ried aud chaste. See Divorce. 

DUMB. Unable to speak; mute. See 
Deaf and Dtjmb. 

D U MB-BI D D I N G. In sales at auction, 
when the amount which the owner of the 
thing sold is wdlling to take for the article 
is written, and plaèed by the owner under 
a candlestick, or other tliing, and it is agreed 
that no bidding shall avail unless equal to 
that, this is called dumb-bidding. Babing- 
ton, Auct. 44. 

DUN. One who duns ot urges for pay- 
ment; a troublesome creditor. A demand 
for payment, whether oral or written. 
Stand. Dict. 

DUNGEON. A cell under ground; a place 
in a prison built under ground, dark, or but 
indifferently lighted. 

D U N N AG E. Pieces of wood placed against 
the sides and bottom of the hold of a vessel, 
to preserve the cargo from the effect of leak- 
age, according to its nature and quality. Ab- 
bott, Shipp. 227. 

There is considerable analogy between 


dunnage and ballast. The latter is used for 
trimmiug the ship and bringiug it down to 
a draft of water proper and safe for sailing. 
Dunnage is placed under the cargo to keep 
it from being wetted by wmter getting into 
the hold, or between the different parcels to 
keep them from bruising and injuring each 
other; Great Western Ins. Co. v. Thwing, 
13 Wall. (U. S.) G74, 20 L. Ed. G07. 

DUODECIMA MANUS (Lat.). Twelve 
hands. Tlie oaths of twelve men, including 
himself, by whom the defendant was allow- 
ed to make his law. 3 Bla. Com. 343. 

DUPLEX QUERELA (Lat.). A complaint 
in the nature of an appeal from the ordinary 
to his next immediate suiJerior for delaying 
or refusing to do justice in some ecclesiasti- 
cal cause. 3 Bla. Com. 247. 

DUPLEX VALOR MARITAGII (Lat. dou- 
ble the value of a marriage). Guardians in 
chivalry had the privilege of proposiug a 
marriage for tlieir infant wards, provided it 
were done without disparagement, and if the 
wards married wuthout the guardian’s con- 
sent they were liable to forfeit double the 
v r alue of marriage. Co. Litt 82 b; 2 Sharsw. 
Bla. Com. 70. 

D UPLICATE (Lat. duplex, double). The 
double of anything. A document which is 
essentially the same as some other instru- 
ment. 7 Mann. & G. 93; Benton v. Martin, 
40 N. Y. 345, 

A duplicate writing has but one effect. 
Each duplicate is complete evidence of the 
intention of the parties. When a duplicate 
is destroyed, for example, in the case of a 
will, it is presumed both are intended to be 
destroyed; but this presumption possesses 
greater or less force, owing to circumstances. 
When only one of the duplicates is in the 
possession of the testator, the destruction of 
that is a strong presumption of any intent to 
revoke both; but if he possessed both, and 
destroys but one, it is weaker; when he 
alters one, and afterwards destroys it, re- 
taining the other entire, it has been held 
that the intention was to revoke both; 1 P. 
Wms. 34G; 13 Ves. 310. But that seerns to 
be doubted; 3 Hagg. Eccl. 54S. See Com. v. 
Beamish, 81 Pa. 389; 49 E. C. L. 94; 103 
id . 29; Nelson v. Blakey, 54 Ind. 29. As to 
the execution of a number of deeds, all to 
constitute one deed, see Deed. 

In English Law. The certificate of dis- 
charge given to an insolvent debtor who takes 
the benefit of the act for the relief of in- 
solvent debtors. 

DUPLICATI0 (Lat. a doubling). The de- 
fendant’s second answer; that is, the answer 
to the plaintiff’s repfication. 

DUPLICATUM JUS (Lat. a twofold or 
double right). Words which signify the same 
as drcit drcit , or droit droit , and which are 
applied to a writ of right, patent, and such 
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other wrlts of right as are of the same na- 
ture, apd do as it were flow from it as the 
writ of right. Booth, Real Act. 87. 

DUPLICITY (Lat. duplex , twofold; dou- 
ble). The union of nioix* than one cause of 
action in oue couut in a writ, or more than 
one defence in one plea, or uiore than a 
singh* breach in a replication. Jacksou v. 
Uundlet, 1 W. & M. «81, Fed. Cas. No. 7,1-15. 

The union of several facts constitntiug 
together but one cause of action, or one de- 
fence, or oue breach, does not constitute du- 
plicity; Torrey v. Fiehl, 10 Vt 555; Uarker 
v. Brink, 21 N. J. L. 555; Uolland v. Kibbe, 
10 III. 155; Beckley v. Moore, 1 McCord (S. 
C.) 4G4; State v. Bank, 55 Miss. 474; Gulf, 
C. & S. F. By. Co. v. IUiford, 2 Tex. Civ. 
App. 115, 21 S. W. 272; State v. Christinas, 
101 N. C. 740, S S. E. 301; Mcrrimau v. 
Mach. Co., 8G Wis. 142, 5G N. W. 715; State 
v. Warren, 77 Md. 121, 2G Atl. 500, 39 Am. 
St. Hep. 401; Tracy'v. Com., 87 Ky. 578, 0 
S. W. 822. Though tbe joiuder of two or 
more distinct offenccs in onc count of an iu- 
dictment is faulty, yet where the acts im- 
puted are component parts of the same of- 
fence the pleadiug is not objectionable for 
duplicity; Farrell v. State, 54 N. J. L. 410, 
24 Atl. 723; nor is it where one of the two 
offences charged is insufliciently set out; 
State v. Ilenn, 59 Miuu. 470, 40 N. W. 572. 
It must be of causes on which the party re- 
lics, aud not merely matter introduced in 
explanation; Dunuing v. Oweu, 14 Mass. 
157. In trespass it is not dnplicity to plead 
to part and justify or confess as to thc resi- 
due; Parker v. Parker, 17 Pick. (Mass.) 25G. 
If ouly onc defeuce be valid, the objection of 
duplicity is not sustained ; Porter v. Brack- 
cnridge, 2 Blackf. (Ind.) 385. 

It may exist iu any part of the ploadings; 
the declaration; Morse v. Eaton, 23 N. II. 
415; Jarinan v. Windsor, 2 llarr. (Del.) 1G2; 
pleas; Welch v. Jamison, 1 IIow. (Miss.) 1G0; 
replication; Bonner v. Elliott, 5 Blackf. 
(Ind.) 451; Calhoun v. Wriglit, 3 Scam. (111.) 
74; Benuett v. Martin, G Mo. 4G0; or subse- 
qucnt pleadings; Tehbets v. Tilton, 24 N. 
H. 120; United Statcs v. Gurney, 1 Wash. C. 
C. 44G, Fod. Cas. No. 15,271; and was at 
common law a fatal defcct; Kobinson v. 
Kice, 20 Mo. 229; to bc rcached on demurrer 
only; Cunningham v. Smith, 10 Gratt. (Va.) 
255, 00 Am. Dcc. 353; King v. Iloward, 1 
Cush. (Mass.) 137; Gardinor v. Miles, 5 Glll 
(Md.) 94; Benncr v. Elliott, 5 Blackf. (Iml.) 
451 ; Peoplo v. Cloment, 4 Cal. Unrep. 493, 
35 Pac. 1022. The rules against duplirity 
did not cxtend to dilatory pleas so as to pre- 
vent tlie uso of the various classes in their 
proper order; Co. Litt. 301 a; Steph. IT. 
App. n. 50. 

Owiug to the statutory changcs in the 
forms of pleading, duplicity soems to hc no 
longcr a defect in many of the states, eithcr 


in declarations ; Blakency v. Ferguson, 18 
Ark. 347; pleus; King v. Iloward, 1 Cush. 
(Mass.) 137; Bryan v. Buford, 7 J. J. Marsh. 
(Ky.) 335; or replications; Zehnor v. Beard, 
S Ind. 9G; though in sornc cases It is allowed 
only in the dis< retiou of the cuurt, for the 
furtherance of ju>ticc. 

It is too late after verdict to objict to du- 
plidty iu an inforniatiuii fur a misdemc.inur; 
State v. Armstrong, 1UG Mo. 595, lü S. W. 
G01, 13 L. K. A. 419, 27 Ain. St. Rep. 5GI. 

DURANTE ABSENTIA. See ExLctio’.s 

AKD AD.MIISTSTRA'IOKS. 

DURANTE BENE PLACIT0 (Lat.). Dur 
ing good plea.sure. The anclent tenure of 
English jmlges was duruntc buic jdatitu, at 
the plonsure of the king. See Judoe. 1 lila. 
Com. 2G7, 342. 

DURANTE M I N 0 R E ytTATE (Lat.). 
During the mlnority. An infant oan <*iitcr 
into no contracts during his minurity, 4*xoept 
those for his benelit. If he sliould he ni>- 
pointed an executor, administration of tlie 
festate will be granted, durantc minorc atatc , 
to anothcr persun. 2 Bouvier, Inst. n. 1555. 

DURANTE VIDUITATE (Lat.). During 
widowhood. 

DURATI0N. Extent, limit or time. I’co- 
ple v. 11111, 7 Cal. 102. 

DURBAR. In India, a court, audience, or 
levce. 

DURESS. Pcrsonal restraint, or fcar of 
pcrsonal injury or imprisonmeut. llazelrigg 
v. Donahlsou, 2 Metc. (Ky.) 445. 

Durcss of imprisonmcnt cxists where a 
man aetually loses his liberty. If a man 
he illegally dcprived of his lihcrty until he 
sign and scal a bond, or the like, he niny al- 
logc this duress and avold the hond; ileaps 
v. Duiiham, 95 111. 5S.3; Kollins v. Lnshus. 
74 Me. 21S; Guilleauinc v. Rowc, 91 N. V. 
2GS, 4G Am. Kep. 141. But If a lunn I>e le- 
gally imprisoned, and, eithcr to proeure his 
discharge, or on any other fair account, seal 
a bond or a decd, tliis is not by duress of 
imprisonmcnt, aml hc is not at Hberty to 
avoid it; Co. 2d Inst 482; Eddy v. Ilerrin, 
17 Mo. 33S, 35 Am. Dec. 201 ; Maseolo v. 
Montesanto, G1 Conn. 50, 23 Atl. 714. 29 
Am. St. Kcp. 170. Where the procecdings at 
law are a mere protext, thc instrumcnt may 
be avoided ; Alcyn 92; 1 Bla. Com. 130. 

Durcss pcr minas, wliich is 4*ither for fear 
of loss of Hfe, or elso for fear of mayhem 
or loss of llinh, must be upon a snflicient 
roason: 1 Bla. Coin. 131. ln this ca.se, a 
man may avohl his own act. Coke enumer- 
ates four instances in wliich a man niay 
avoid his own act hy renson of menaccs: For 
foar of loss uf Jifc; of numbcr; of maj/hcm; 
nf imprixonmcnt; Co. 2d Inst. 4S3; 2 Itolle, 
Ahr. 121: Bac. Abr. Durcss. J/i irdcr, A; 2 
I Ld. Kaym. 1578; Savigny, Dr. Kom. § 114; 




DURESS 


9G0 


DURESS 


Motz v. Mitchell, 91 Pa. 114; Brown v. Pierce, 

7 Wall. (U. S.) 205, 19 L. Ed. 134. 

It has been held that restraint of goods 
uuder circutostances of hardsliip will avoid 
a contract; Collins v. Westbury, 2 P>ay (S. 
C.) 211, 1 Arn. Dec. 643; Spaids v. Barrett, 
57 III. 2S9, 11 Arn. Rep. 10 ; Radich v. Ilutch- 
ins, 95 U. S. 210, 24 L. Ed. 409; 11 Exch. 
S7S. But see Hazelrigg v. Donaldson, 2 
Metc. (Ky.) 445; Maisonnaire v. Keating, 2 
Gall. 337, Fed. Cas. No. 8,97S; Block v. U. 
S., S Ct. Cl. 461; Lehman v. Shackleford, 50 
Ala. 437. 

The duress to avoid a deed is that which 
coinpels the grantor to do what he would not 
do voluntarily; Savage v. Savage, S0 Me. 
472, 15 Atl. 43; Hackley v. Headley, 45 Mich. 
569, 8 N. W. 511; Griffith v. Sitgreaves, 90 
Pa. 161. If a contraet is made under duress 
and subsequently ratified, it becomes valid; 
Ferrari v. Board of Health, 24 Fla. 390, 5 
South. 1; Belote v. Henderson, 5 Coldw. 
(Tenn.) 471, 9S Am. Dec. 432. 

The violence or threats must be such as 
are calculated to operate on a persou of or- 
dinary firmness and inspire a just fear of 
great injury to person, reputation, or for- 
tune. See Seymour v. Trescott, 69 Me. 376; 
McClair v. Wilson, 18 Colo. 82, 31 Pac. 502; 
Bosley v. Shanner, 26 Ark. 280; Mollere v. 
Harp, 36 La. Ann. 471. The resisting power 
which any man is bound to exercise for his 
own protection was measured, in the com- 
mon law, by the standard of a man of cour- 
age, as a part of the law itself; Galusha v. 
Sherman, 105 Wis. 263, 81 N. W. 495, 47 L. 
R. A. 417. There is no legal standard of re- 
sistance which a person acted upon must 
come up to at liis peril of being remediless. 
The question in each case is: Was the person 
so acted upon by threats of the person claim- 
ing the benefit of tlie contrac-t, for the pur- 
poses of obtaining it, as to be bereft of the 
quality of mind essential to the making of 
a contract, and was the contract thereby ob- 
tained; Galusha v. Sherman, 105 Wis.*263, 

51 N. W. 495, 47 L. R. A. 417. The age, sex, 
state of health, temper, and disposition of 
the party, and other circumstances calculated 
to give greater or less effect to the violence 
of threats, must be taken iuto consideration; 
1 Ky. L. Rep. 137; Parmentier v. Pater, 13 
Or. 121, 9 Pac. 59; U. S. v. Huckabee, 16 
Wall. (U. S.) 432, 21 L. Ed. 457. 

Violenee or threats will amount to'duress 
not only where they are exercised on the 
contracting party, but when the wife, the 
husband, or children of the party are the ob- 
ject of them; Eadie v. Slimmon, 26 N. Y. 12, 

52 Am. Dec. 395; Ilarris v. Carmody, 131 
Mass. 51, 41 Am. Rep. 18S. The defence was 
sustained where a father was coerced into 
exeeuting a mortgage to secure restitution of 
his son’s defalcation by threats of prosecu- 
tion; Williamson, Halsell, Frazier Co. v. 
Ackerman, 77 Kan. 502, 94 Pac. S07, 20 L. R. 


A. (N. S.) 4S4; IMcCormick Ilarvesting Mach. 
Co. v. Ilamilton, 73 Wis. 486, 41 N. W. 727; 
Bryant v. Peck & Whipple Co., 154 Mass. 
460, 2S N. E. 678; wffiere a father gave a 
note to avoid xmosecution of his son and 
son-in-law; Folmar v. Siler, 132 Ala. 297, 31 
South. 719; National Bank of Oxford v. 
Kirk, 90 Pa. 49; where a wife gave a note 
and mortgage to prevent prosec-utiou of her 
husband, he being already under arrest; 
Jones v. Dannenberg Co., 112 Ga. 426, 37 N. 
E. 729, 52 L. R. A. 271 (even though the 
note was in the hands of a l)ona fide holder, 
etc.); Harris v. Webb, 101 Ga. S4, 28 S. E. 
620; but not, where a son-in-law was threat- 
ened with prosecutiou, the father-in-law, 
with deliberation, gave his notes and agreed 
with his daughter that they should constitute 
an advancement; Loud v. Ilamilton (Tenn.) 
51 S. W. 140, 45 L. R. A. 400; or where a 
mortgage was given to stop a threatened 
fjrosecution of the mortgagor's husband, but 
no promise was given not to proseCute; Moy- 
er v. Dodson, 212 Pa. 344, 61 Atl. 937; or 
where one agreed not to prosecute his agent 
if he would make restitution of his em- 
bezzled funds; Allen v. Dunham, 92 Tenu. 
257, 21 S. W. 898. 

lf the violence used be only a legal con- 
straint, or the threats only of doing that 
w r hich the party using them had a right to do, 
they shall not invalidate the contrac-t. A 
just and legal imprisonment, or threats of 
any measure authorized by law and the cir- 
cumstances of the case, are of this descrip- 
tion. See Norris, Peake’s Ev. 440, and the 
cases cited; also, Watkins v. Baird, 6 Mass. 
506, 4 Am. Dec. 170; Thorn v. Pinkham, 
84 Me. 103, 24 Atl. 718, 30 Am. St. Rep. 335; 
Ililborn v. Buc-knam, 78 Me. 4S2, 7 Atl. 272, 
57 Am. Rep. S16. A man lawfully arrested 
on a warrant for seduction, who, to procure 
his discharge marries the woman, eannot 
have the marriage declared void; Marvin 
v. Marviu, 52 Ark. 425, 12 S. W. 875, 20 Am. 
St. Rep. 191; Lacoste v. Guidroz, 47 La. Ann. 
295, 16 South. S36; Johns v. Johns, 44 Tex. 
40; Williams v. State, 44 Ala. 24; Sickles 
v. Carson, 26 N. J. Eq. 440; Blankenmiester 
v. Blankenmiester, 106 Mo. App. 390, 80 S. 
W. 706; Griffiu v. Griffin, 130 Ga. 527, 61 S. 
E. 16, 16 L. R. A. (N. S.) 937, 14 Ann. Cas. 
S66. A marriage between cousins, ui)on the 
threat of the man that if the woman would 
not marry him he would blow out his brains, 
would not be set aside, where the woman 
went through the marriage ceremony with- 
out any sign of unwillingness, though the 
marriage was never consummated, and the 
man admitted that he had only married her 
for her money, and she was of a weak char- 
acter; [1S91] P. 369. To constitnte duress 

which will be regarded as sufficient to make 
a payment involuntary there must be some 
actual or threatened exereise of power pos- 
| sessed or believed to be possessed by the 
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party exacting tlie payment ovcr the person 
or property of another, for whicli the latter 
has no other means of innnediate rclief than 
hy making the payment; Itadich v. Hutch- 
ins, 95 U. S. 210, 24 L. Ed. 409. There is no 
ironclad rule which confines an involuntary 
payiuent to cases of duress. Money com- 
pulsorily paid to prevent an injury to one's 
property rights coines within the same prin- 
ciple; Buckley v. Mayor, 30 App. Div. 403, 52 
N. Y. Supp. 452. One who negotiates a loan 
to take up an existing mortgagc upon which 
foreclosure proceedings have been begun, and 
who is rcquired under protest to pay an il- 
legal bonus to secure a discharge of the mort- 
gage, acts under duress iu so doiug, and can 
recover the arnount paid; Kilpatrick v. Ins. 
Co., 1S3 X. Y. 1G3, 75 X. K. 1124, 2 L. It. A. 
(N. S.) 574, 110 Am. St Rep. 722. 

As to other contracts it is said tliat threats 
of imprisonment, to constitute dure.ss, must 
be of unlawful imprisonment. But the ques- 
tion is whether the threat is of imprisonmeut 
which will be unlawful iu reference to the 
conduct of the threatener. Imprisonmcnt 
that is suffered through the execution of a 
tlireat which was made for the purpose of 
forcing a guilty person to enter into a con- 
tract may be lawful as agaiust the authori- 
ties and the public, but uulawful as against 
the tkreatener, when considered in refcrence 
to his elfort to use for his private benefit 
processes provided for the protection of the 
public. One who has overcome the will of 
another for hls own advantage, under such 
circumstanccs, is guilty of a perversioii and 
abuse of laws which were made for another 
purpose, aud he is in no position to clairn the 
advantage of a forrual contract obtained in 
that wa.v, on the grouud that tlie riglits of 
tke parties are to be determined by their 
language and their overt acts, without ref- 
erence to tlie influences which moved tliem; 
Morsc v. Woodworth, 155 Mass. 233, 27 N. E. 
1010, 29 N. E. 525; Burton v. McMillau, 52 
Fla. 409, 42 South. S49, S L. R. A. (N. S.) 991, 
120 Am. St. Rep. 220. 11 Ann. Cas. 3S0; Gor- 
riuge v. Reed, 23 Utali, 120, G3 Pac. 902, 90 
Am. St. Rep. C92; Hargreaves v. Korcek, 44 
Neb. 000, G2 N. W. 10SG; and to the same ef- 
fect, Loiuerson v. Johnston, 44 N. J. Eq. 93, 
13 Atl. 8; Coffraan v. Bank, 5 Lea (Tenn.) 
232, 40 Am. Rep. 31; Bell v. Campbell, 123 
Mo. 1, 25 S. W. 359, 45 Am. St Rep. 505; 
Heatou v. Bank, 59 Kau. 281, 52 Pac. S70. 

In the early common law, duress, strictly 
so ealled, was a matter of law. It was 
pleadable as a defence or as nuiterial to a 
cause of actiou, by alleging the existence of 
specific circumstances legally suflicieut to 
constitute duress. Oppression of one person 
another, causing suek ijorson to surrciuler 
something of value to another, not amonut- 
ing to duress within the rigorous rules of 
law, regardless of whether the oppression ac- 
tually deprived the oppressed party of the 
Bouv.—61 


exercise of his free will, was remediless ex- 
eept by an appeal to equity, where a remedy 
was obtainable on the ground of unlawful 
compulsion; Galusha v. Sherman, 105 Wis. 
203, S1 N. W. 495, 47 L. It. A. 417, where it is 
said tliat the real foundatiou principle of 
duress is that it is the condition of mind of 
the wronged person at tlie time of the aet 
sought to be avoided, not the meaus by which 
such a condition was produced. In its broad 
sense duress is now said to inelude all in- 
stances where a condition of mind of a per- 
son caused by fear of personal injury or loss 
of limb, or injury to suck person’s property, 
wife, child, or husband, is produced by the 
wrongful couduct of auother, rendering sucli 
persou incompetent to contract with the ex- 
ercise of his free will power; Williamson v. 
Ackerman, 77 Kan. 502, 91 Pac. S07, 20 L. 
II. A. (N. S.) 4S4, whetker formerly re- 
lievable at law on the gronnd of duress or 
in equity on the ground of wrongful compul- 
sion; Galusha v. Sherman, 105 Wis. 203, Sl 
N. W. 495, 47 L. R. A. 417. 

Tkreats of unlawful imprisonment are not 
neccssary to consti^ute duress. It was never 
contemplated in the law that either the 
actual use or misuse of criminal process, 
legal or illegal, should be resorted to for the 
purpose of compelling the payment of a mere 
debt, or to coerce the making of contraets. 
Ample civil remedies are afforded in the law 
to enforce the payment of debts and the per- 
formance of contraets; but the crimiual law 
and the machinery for its enforcenKnt have 
a wholl.v different purpose and cannot be em- 
ployed to interfere with that wise aud just 
policy of tlie law tliat all contracts and 
agreements skall be founded upon the exer- 
cise of the free will of the parties, which is 
tke real essence of all contracts; Ilartford 
Fire Ins. Co. v. Kirkpatrick, Dunn & Co., 
111 Ala. 45G, 20 South. G51; Adams v. Bank, 
116 N. Y. G0G, 23 N. E. 7, G L. R. A. 491. 15 
Am. St. Rep. 447; Ilenry v. Bank, 131 Ia 
97, 107 N. W. 1034: Williamson, Ilnlsell 
Frazior Co. v. Ackerman, 77 Kan. 502, 94 
Pac. S07, 20 L. R. A. (N. S.) 4S4; Burton v 
McMillan, 52 Fla. 22S, 42 South. S79, 11 L. 
R. A. (N. S.) 159. 

Exccssive charges paid to railroad com- 
panies refusing to carry or dcliver goods, un- 
less these payments were made voluutarily, 
Iiave been recoverod on the ground of durcss ; 
27 L. J. Ch. 137; 32 id. 225; 30 L. J. Exck. 
3G1; 2$ id. 1G9. Wliere the carrier refuses 
to transport stock until a s[)eclal contract is 
signcd limiting its liability, it does not blnd 
thc shipper; Atchison, T. & S. F. R. Co. v. 
Dill, 4S Kan. 210, 29 Pnc. 14S. 

Where, in addition to money penalties for 
delay in payment of a tax, there is forfeiture 
of the riglit to do business and risk of hav- 
ing contracts declared illegal for non-pay- 
ment thoreof, payment is made under duress. 
‘’Courts sometimes perhaps have bcen a little 
too slow to recognize the implied duress und<>r 
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whicli payinent is made” of taxes; Atchison, 
T. & S. F. Ry. Co. v. O'Connor, 223 U. S. 280, 
32 Sup. Ct. 216, 56 L. Ed. 436, Ann. Cas. 
1913C, 1050; Gaar, Scott & Co. v. Shannon, 
223 U. S. 468, 32 Sup. Ct. 236, 56 L. Ed. 510. 

The burden of proving duress is on the 
party alleging it; Ilorton v. Bloedorn, 37 
Neb. 66G, 56 N. W. 321. 

There is said to be some conflict in the 
authorities upon the question whether the 
defence of duress by threats can be suceess- 
fully urged against a bona fide holder for 
value of negotiable paper, and that the bet- 
ter opiniou and weight of authority is that 
such defence stands upon the same footing as 
other defences which may be made as be- 
tween the original parties, but is cut off 
when the paper reaches the hands of a bona 
fide holder; Fairbanks v. Snow, 145 Mass. 
153, 13 N. E. 596, 1 Am. St. Rep. 446; Farm- 
ers’ Bank of Grand Rapids v. Butler, 48 
Mich. 192, 12 N. W. 36; Clark v. Pease, 41 
N. II. 414; Beals v. Neddo, 2 Fed. 41, 1 Mc- 
Crary 206. If such a contract be simply a 
voidable one, then it follows naturally that, 
when the contract consists of negotiable pa- 
per, the defence is cut off by transfer to a 
bona fide purchaser before maturity, in the 
same manner that otfler defences upon the 
ground of fraud are cut off; Mack v. Prang, 
104 Wis. 1, 79 N. W. 770, 45 L. R. A. 407, 76 
Am. St. Rep. 84S. Is a defense to all save 
t.he gravest crimes, and one cannot, under 
compulsion kill another person, even in order 
to save his own life; 8 C. & P. 616. 

D U R H AM. See County Palatine. 

DURSLEY. In Old English Law. Blows 
without womiding or bloodshed; dry blows. 
Blount. 

DUTIES. In its most enlarged sense, this 
word is nearly equivalent to taxes; State v. 
Telegraph Co., 73 Me. 51S; Blake v. People, 
109 111. 504; embracing all impositions or 
charges levied on persons or things; in its 
more restrained sense, it is often used as 
equivalent to custom-s , or imposts . Story, 
Const. § 949. In common use, an indirect 
tax imposed on the importation or consump- 
tion of goods. Pollock v. Trust Co., 158 U. S. 
601, 15 Sup. Ct. 912, 39 L. Ed. 1108. 

DUTY. A human action which is exactly 
conformable to the laws which require us to 
obey them. 

That which is right or due from one to 
another. A moral obligation or responsi- 
bility. 

It differs from a legal obligation, because a duty 
cannot always be enforced by tbe law: It is our 
duty, for example, to be temperate in eating, but we 
are under no legal obligation to be so ; we ought to 
love our neighbors, but no law obliges us to love 
them. 

D W ELLIN H 0 USE. A building inhab- 
ited by man. A house usually occupied by 
the person there residing, and his farnily. 
The apartment, building, or cluster of build- 


ings in which a man with liis farnily resides, 
2 Bish. Cr. Law § 104. 

The importance of an exact signification for thls 
word is often felt in criminal cases; and yet It is 
very difiicult to frame an exact definition which will 
apply to all cases. It is said to be equivalent to 
mansion-house; Com. v. Pennock, 3 S. & R. (Pa.) 
199; State v. Sutcliffe, 4 Strobh. (S. C.) 372 ; 7 

Mann. & G. 122. See 14 M. & W. 181; 4 C. B. 105 ; 
Com. v. Posey, 4 Call (Va.) 109, 2 Am. Dec. 560. 

Judge Cooley, in Stearns v. Vincent, 50 
Mich. 219, 15 N. W. 86, 45 Am. Rep. 37, says 
that in the law of burglary the dwelling- 
house is deemed to include whatever is with- 
in the curtilage, even though not inclosed 
with the dwelling, if used with it for domes- 
tic purposes; People v. Taylor, 2 Mich. 250; 
Pitcher v. People, 16 Mich. 142. 

It must be a permanent structure; 1 Hale, 
Pl. Cr. 557; 1 Russ. Cr. 798; must be inhab- 
ited at the time; 2 Leach 101S, n.; State v. 
Warren, 33 Me. 30; Ex parte Vincent, 26 Ala. 
145, 62 Am. Dec. 714; Com. v. Barney, 10 
Cush. (Mass.) 479; People v. Cotteral, 18 
Johns. (N. Y.) 115; Com. v. Posey, 4 Call 
(Va.) 109, 2 Am. Dec. 560; Scott v. State, 
62 Miss. 782. It is sufficient if a part of the 
structure only be used for an abode; Russ. 
& R. 185; Stedman v. Crane, 11 Metc. 
(Mass.) 295; Cole v. State, 9 Tex. 42; 2 B. 
& P. 50S; Dale v. State, 27 Ala. 31. How 
far a building may be separate is a difficult 
question; Com. v. Estabrook, 10 Pick. 
(Mass.) 293; State v. Langford, 12 N. C. 
253; Armour v. State, 3 Hurnphr. (Tenn.) 
379; State v. Ginns, 1 N. & McC. (S. C.) 583; 
Com. v. Sanders, 5 Leigh (Va.) 751; People 
v. Dupree, 9S Mich. 26, 56 N. W. 1046; Brace 
v. Cloutman, 45 N. H. 37, 84 Am. Dec. 111; 
Chase v. Ins. Co., 20 N. Y. 52; 18 Q.‘ B. 7S3; 
22 Ir. L. T. Rep. 30; State v. Clark, 89 Mo. 
430, 1 S. W. 332; Davis v. State, 38 Ohio St. 
506; State v. Mordecai, 6S N. C. 207. 

A suite of rooms in a college of the Uni- 
versity of Cambridge is a dwelling-house; 
L. R. 4 C. P. 539. Six separate tenants oceu- 
pied a house of ten rooms, each having ex- 
clusive possession of his part of the premis- 
es and the owner did not reside there. The 
outer and street door lmd no lock or bolt 
and was always kept open. The entry, stair- 
way, and an ashpit and other conveniences 
were used in common. Two of the judges 
held that each of the six tenants oecupied a 
"dwelling-house,” and two held otherwise; 
L. R. 6 C. P. 327. 

DWELLING-PLACE. See Residence; 
Domicil. 

DYING DECLARATI0NS. Dying declara- 
tion of one who did not believe in a Supreme 
Being are admissible, but are thereby dis- 
credited. Gambrell v. State, 92 Miss. 728, 
46 South. 138, 17 L. R. A. (N. S.) 291, 131 
Am. St. 549, 16 Ann. Cas. 147. See Declara- 
tion. 

DYING WITH0UT ISSUE. Not having 
issue living at the death of the decedent. 
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Van Vechten v. rearson, 5 Paige, Ch. (N. Y.) 
514; Fairchild v. Crane, 13 N. J. Eq. 105. 
In England this is the signification, by stat- 
utes 7 Will. IV.; 1 Vict. c. 20,'§ 29. But the 
old English rule, that the words, when ap- 
plied to real estate, import an indefinite fail- 
ure of issue, has been generally adhered to 
in this couutry; Den v. Aliaire, 20 N. J. E. 
G; Wilson v. Wilson, 32 Barb. (N. Y.) 328; 
Wallis v. Woodland, 32 Md. 101. See 2 
Washb. R. P. 3G2; 4 Kent 273. 

DYNASTY. A succession of kiugs in the 
saine line or family. 


DYSNOMY. Bad legislation; the enact- 
ment of bad laws. 

DYSPEPSIA. The group of symptoms re- 
sulting from alterations in the process of di- 
gestion due either to functional or organic 
diseases of the stomach. 

Dyspepsia is not, in general, considered as 
a disease which tends to shorten life, so as 
to rnake a iife uninsurable, unless the coin- 
plaint has become organic dyspepsia, or was 
of such a degree at the time of the insurance 
as by its excess to tend to shorten life; 4 
Tauut. 7G3. 
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E CONVERSO (Lat.). On the otlier hand ; 
on the contrary. Equivalent to e contra . 

EAGLE. A gold coin of the United States 
of the value of ten dollars. 

It weighs two hundred and fifty-eight gralns of 
standard fineness; that is to say, of one thousand 
parts by weight, nine hundred shall be of pure 
metal and one hundred of alloy, the alloy cousisting 
of silver and copper. 

The act of February 12, 1873, Rev. Stat. § 3514, fixes 
the proportion of silver at in no case more than one- 
tenth of the whole alloy. 

For all sums whatever the eagle is a legal tender 
for ten dollars. U. S. Rev. Stat. § 3585. 

EALDORMAN (Sax.). A Saxon title of 
honor. It was a mark of honor very widely 
applicable, the ealdormen being of various 
ranks. The chief of them were the rulers 
almost of provinces. After the Conquest 
they disappeared and the term earl became 
a mere title. It is the same as alderman. 

See Seebohm, Tribal Customs; 2 Freeman, 
Norm. Conq. 51. 

EARLDORMAN. Said tò be a false spell- 
ing for ealdorman. Cent. Dict. But see 2 
Holdsw. Hist. E. L. 29, giving Earldorman. 

EAR-MARK. A mark put upon a thing 
for the purpose of distinction. Money in a 
bag tied and labelled is said to have an ear- 
raark. 3 Maule & S. 575. 

Also used in equity in respect of property 
or a fund in the hands of a third party, 
which is eapable of ideutification as belong- 
ing to the claimant out of possession. 

The doctrine that money has no ear-mark 
is no longer law. Troperty entrusted to a 
person in a fiduciary capacity may be fol- 
lowed as long as it may be traced, and where 
a persou holding money as trustee or in a 
fiduciary character mixed it with his own 
and draws out of the mixed fund for his 
own purposes, the court presumes that his 
own drawings are to come out of his own 
money; 13 Ch. D. 69G. And see note to this 
case citing leading English cases in Brett’s 
Lead. Cas. Mod. Eq. 179. 

Where police officers, in arresting bank 
burglars, took the stolen money from them 
and claimed to hold it for an assignee of the 
burglars (their attorney for his services) 
and for a reward offered, it was held that 
an indemnity company which had indemni- 
fied the bank could recover the specific mon- 
ey from the police officers; Hiltna Indemuity 
Co. v. Maloue, 89 Neb. 260, 131 N. W. 200. 

EAR-WITNESS. One who attests to 
things he has heard himself. 

EARL. ln English Law. A title of nobili- 
ty next below a marquis and above a vis- 
count 

Earls were anciently called comites, because they 
were wont comitari regem, to wait upon the king 
for counsel and advice. They were also called 
shiremen, because each earl had the civil govern- 


ment of a shlre. After the Norman conquest they 
were called counts, whence the shires obtained the 
names of counties. They have now nothing to do 
with the government of counties, their duties having 
devolved on the sheriff, the earl’s deputy, or vice - 
comes. 1 Bla. Com. 398. 

EARL MARSHAL. An officer who former- 
ly was of great repute in England. He held 
the court of chivalry alone as a court of 
honor, aud in connectiou with the lord high 
constable as a court having criminal juris- 
diction. 3 Bla. Com. 68; 4 id. 26S. The du- 
ties of the office now are restrictecb to the 
settlement of matters of form merely. It 
would appear, from similarity of duties and 
from tbe derivation of the title, to be a relie 
of the ancient office of alderman of all Eng- 
land. See Couet of the Earl Marshal. 

EARL’S PENNY. See Arles. 

EARL’S THIRD PENNY. In the county 
court and in every hundred court the king 
was entitled to but two-thirds of the proceeds 
of justice and the earl got the other third, 
except perhaps in some exceptional cases. 
Maitl., Domesday and Beyond 95. 

EARLDOM. The dignity or jurisdiction 
of an earl. The dignity only remains now, 
as the jurisdiction has been given over to the 
sheriff; 1 Bla. Com. 339. 

EARNEST. The payment of a sum of 
money or delivery of a thiug or token, upon 
the making of a contract for the sale of 
goods, to bind the bargain, the delivery and 
acceptance of which marks the final and 
conclusive assent of both parties to the con- 
tract. 

The payment of a part of the price of goods sold, 
or the delivery of part of such goods, for the pur- 
pose of binding the contract. Howe v. Hayward, 
108 Mass. 54, 11 Am. Rep. 306. 

It has been stated ln a general way that the effect 
of earnest is to bind the goods sold; and, upon 
their being paid for without default, the buyer is 
entitled to them ; but, notwithstanding the earnest, 
the money must be paid upon taking away the 
goods, because no other time for payment ls ap- 
pointed; earnest only binds the bargain, and gives 
the buyer a right to demand, but a demand without 
payment of the money is void ; after earnest given, 
the vendor cannot sell the goods to another without 
a default in the vendee, and therefore if the latter 
does not come and pay, and take the goods, the 
vendor ought to go and request him, and then, if 
he does not come, pay for the goods, and take them 
away in convenient time, the agreement is dissolv- 
ed, and the vendor is at liberty to sell them to any 
other person ; 2 Bla. Com. 447 ; 2 Kent, Com. 495 ; 
2 H. Bla. 316; 3 Campb. 426 ; Neil v. Cheves, 1 
Bailey (S. C.) 537. 

There is great difference of opinion as to the exact 
definition of this word. It had a signification at 
common law sufficiently well understood to warrant 
its use in the statute of frauds of 29 Car. II. § 17, 
which makes parol sales of goods, etc., vold unless 
there ls a delivery, or the buyer “give something 
ln earnest to bind the bargain, or ln part payment.” 

The Roman law included two kinds of earnest, 
one being a contract prior to that of sale and in- 
dependent of it, which was practically the payment 
of a sum of money for what we should now call an 
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optlon to purchase, to be forfclted by the purchaser 
If he did not buy, while, if the other party was un- 
willing to sell, he must return the earnest and pay 
an equal amount as a forfeit. The other kind of 
earnest was that afterwards found in the common 
làw and might be a thing, usually a ring, which 
either party, gencrally the buyer, gave to the othcr 
as a token. It is important In reading the civil 
law on this topic to bear in mind thcse two classcs. 
Benj. Sales § 195. Justinian changed the law on this 
subject by providing that eithcr party might re- 
scind the sale by forfeiting the amount of the ear- 
nest money ; Inst. 1. 3. 23. 1. At least the text 

appears to be susceptible of no othcr meaning, but 
Pothier maintalns that, after earnest, neithcr party 
could avoid the obligation ; in this he is not fol- 
lowed by the later civilians. The same controversy 
has ariscn upon a similar provision of the French 
code. The conclusion above stated Is that of Ben- 
jamin, who cites the authoritles; Sales, §§ 198-200, 

In Scotlaud the word arles is used for earnest, 
and is usually applied to a small sum given to a 
servant on hirlng, as earnest that the wage wlll be 
paid. 

The word earnest “has been supposed to flow 
from a Phoenlclan source, through the appap&v of the 
Greeks, the arra or arrha of the Latin, and the 
arrhes of the French. . , . The gencral rule ap- 
pears to have been that expressed in the Institutcs 
III. 23: 'ls qui recusat adimplere contractum, si 
quidem est emptor, perdit quod dedit: si vcro ven- 
ditor, duplum restituere compellitur, licet super ar - 
ris nihil expressum est. f Furthermore, the earnest 
did not Iose that character, bccause the same thing 
might also avail as part payment: f Datur autcm 
arrha vel simpliciter (says Vinnius, on Inst. III. 24) 
ut sit argurnentum duntaxat et probatio cmptionis 
contractce, veluti si annulus detur; vel ut simul 
postea cedat in partem pretii, data ccrta pecunia/ 
From the Roman law the principles relating to the 
earnest appear to have passed to the earlier jurls- 
prudence of England: *ltem cum arrarum nomine 
(says Bracton li. 27) aliquid datum fuerit ante tra - 
difionem, si emptorem emptionis pcenituerit, et a 
contractu resilire voluerit, perdat quod dedit: si 
autem venditorem, quod arrarum nomine reccperit , 
emptori restituat duplicatum .’ Though the liability 
of the vendor to return to the purchaser twice the 
amount of the deposit has long since departed from 
our law, the passage in questlon seems an authority 
for the proposition that the earncst is lost by the 
party who fails to perform the contract. That ear- 
nest and part payment are two distinct things Is 
apparent from the 17th section of the statute of 
frauds, where they are treated as scparate acts, 
each of which is sufficient to give validity to a parol 
contract.” Fry, L. J., in 53 L. J. Ch. 1055, 10G1. 

Kcnt saj's it is only one mode ot binding 
tlie bargain, and giving tbe buyer a riglit to 
the goods on paymeut; 2 Com. 495; it is a 
token or pledge passing between the partics 
by way of evidence or ratification of the 
sale. . . . It is mentioned in the statute 

of frauds, aud in the French code, as an elfi- 
cient act; but it has fallen into very gencral 
disuse in modern tiincs, and seems rather 
to be suited to the manners of simple and 
unlettcred ages, before the introdnction of 
writing, than to thc more precise and accu- 
rate habits of dealing at the present day. 
It was omitted in the New York Revised 
Statntes; id. (14th ed.) 495, n. Cb). That it 
has fallen into disuse is true as to tlie giving 
of earnest in its ancient, strict, and tcchui- 
cal sense, and its having fallen into disuse 
has becu attributed the tendcncy to treat 
earnest and part payment as meaning the 
same thing, though the language of the stat- 


ute of frauds implies that the former is 
sometliing to bind the bargain while no part 
payment can l>e made until the contract has 
beeu closed ; Iienj. Sales § 1S9. 

One definition is: “Spccifically, in law, 
a part of the price of goods or service bar- 
gaiued for, which is paid at the tiine uf the 
bargain to evidence the fact that the negoti- 
atiou has ended iu an actual cuntract. 
Hence it is said to bind the bargain.” Cent. 
Dict. And anotlier is: ‘‘Sowething given by 
a buyer to a seller by way of tokeu ur pledge 
to bind the hargain; a part or portion of 
goods delivercd into the po.ssession of the 
buycr at the time of the sale as a pledge or 
securitv for the complete fulfilmeut of the 
contract; a handscl.” Encyc. Dict. And the 
latter authority illustrates the funetiuu uf 
earuest as cvidence of the conclusiou of thc 
contract by thc Scotch law which holds a 
party who resiles, to fulfil the contract as 
well as to forfeit the earnest paid. 

It is sometimes said that the question 
whether the earnest shali count as part of 
the price or wage depends on the intention 
of the parties, which, in the absence of di- 
rect evidence, will he inferred from the pro- 
portion which it bèars to the whole sum. 
Int. Cyc. “If a shilling be given in the pur- 
cliase of a ship or of a box of diamonds, it 
is presumed to be given merely in evidence 
of the bargain, or, in the coinmon way of 
speaking, is dead earnest; but if tbe sum 
be more considerable it is reckoned up iu thc 
price.” Ersk. Inst. b. iii. tit. iii. § 5. 

Another writer considers “that the origi- 
nal view of earnest in England was, that it 
was a paywent of a srnall portion of the 
price or wage, in token of the conclusion of 
the contract; and as this view seems to liave 
been adhered to, the sum, however small, 
would probably then be counted as a part 
payment.” Sto. Sales 216. 

It has been a rnootcd question wbcther at 
common law eitber earnest or delivery was 
necessary to perfect a sale of cbattels ; in a 
case where it was objected tliat because 
there was neither, there could not bc a re- 
covery for the breach of a parol contract of 
salc, it was said; Earuest paid is not neces- 
sary to complete a parol contract of sale; 
when made, it only prevents the vendor, un- 
der any circumstanccs, from resciuding the 
contract without the assent of the vendec; 
and this by common law, and not by any 
statute; Ilurlburt v. Simpson, 25 N. C. 236. 

It has been much discussed whethcr the 
giving of eamest has any cffect to pass the 
title to the propcrty sold; and in earlier 
cascs of the sale of speclfic cliattels it was 
so held ; Shcp. Touchst. 224 ; 5 Term 409 ; 7 
East 55S ; Noy, Max. S7-S9; 2 Bla. Com. 447 ; 
but see thc analysis of thcse anthorities ; 
Benj. Sales § 353. lt is said by this learned 
writer on tlic subject, that there is no case 
in which this has been held wlieu a complet- 
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ed bargain, if in writing, would not have 
altered the property; id. § 357; and it is con- 
cluded that the true legal effect of earnest 
is simply to afford conclusive evidence of a 
bargain actually completed with the mutual 
iutention that it should be binding on both; 
and whether the property has passed in such 
cases is to be tested, not by the fact that 
earnest was given, but by the true nature of 
the contract concluded by the giviug of earn- 
est; id. Hence with respect to the remedy 
of the seller, if the buyer refuse to take the 
property sold, the law of earnest, properly 
speaking, is not concerncd; but it is to be 
treated as in the case of contracts otherwise 
legally evidenced. See 2 Kent, Com. Lacey’s 
ed. 49G, note 51; Sales. 

To constitute earnest to bind the bargain 
something must be paid or given. An in- 
stance is reported where, the buyer haviug 
drawn a shilling across the palm of the seller 
and returned it co his own pocket, accordiug 
to a custom alleged to exist in the north of 
England, it was held that the statute was 
not satisfied; 7 Taunt. 507. This has been 
said to be the only reported case; Benj. Sales 
§ 191; but it has been held that money left 
in tlie hands of a third person as a forfei- 
ture is not sufficient; Howe v. Hayward, 10S 
Mass. 54, 11 Am. Rep. 30G; much less a de- 
posit of a check; Jennings v. Dunham, G0 
Mo. App. G35; Noakes v. Morey, 30 Ind. 103. 
The three cases last cited are usually refex*- 
red to in connection witli the subject of 
earnest. In the Massachusetts case, the 
question was as to the recovery of money de- 
posited as a forfeiture, which it was argued 
was earnest to bind the bargain in case of a 
refusal to take the goods, and the court said 
that earnest, as used in the statute of fi’auds, 
was part payment. On the strength of this 
case a text-writer on the law of that state 
adopts the statement as a definition of earn- 
est; Tsher, Sales Per. Pi’op. § 113. So an 
authoritative wi'iter on the statute of frauds 
uses the terms, earnest and part payment, 
as interchangeable, and discusses the ques- 
tion of when earnest must be paid mainly 
upon New York cases, although in that state 
the exception is confined to part payment, 
the “giving something in earnest” being 
omitted; Reed, Stat. Fr. § 22G. While, there- 
fore, the clear and philosophical definitions 
of the nature and effect of earaest cited 
from Benjamin on Sales unquestionably com- 
mend themselves as better satisfying the ap- 
parent purpose of the statute to designate 
two distinct acts, it must be admitted that 
they are constantly referred to by American 
coui'ts and wi’iters as alternative expressions 
of the same thing. Consequently the cases 
cited in text-books as laying down rules as 
to earnest are usually found, on examination, 
to be in fact cases of part payment, and 
they must be so l’ead. This use of the words, 
interchangeably, makes unavoidable a refer- 
ence to the cases just referred to, especially 


since the word eaxmest, in addition to what 
has been indicated as its real signification, 
has, in this country, certainly, an acquired 
meaning too general to be disregarded. 

In part payment something having value 
must pass from the buyer to the seller; 
1G M. & W. 302; Brand v. Brand, 49 Barb. 
(N. Y.) 348; an unaccepted tender to the 
vendor on a call for part payment by him 
will not suffice to bind him, as when a re- 
mittance by mail of a check was returned to 
the sender; Edgerton v. Hodge, 41 Vt. 67G; 
nor the promissory note of the buyer; Cornbs 
v. Bateman, 10 Barb. (N. Y.) 573; Hooker 
v. Knab, 2G Wis. 511; Krohn v. Bantz, G8 
Ind. 27S; even if tbere were an express 
agreement that the note should be received 
as part payment, which in this instance 
there was not; id.; in this case it was held 
that the note was not only ineffectual as 
part payment, but that it could not be re- 
garded as earnest, sufficient to bind the bar- 
gain. After referring to the Massachusetts 
decision, supra , that, as used in the statute 
of frauds, earnest was regarded as part pay- 
ment of the price, the court said; “But, 
conceding that it may be something distinct 
from payment, it is quite clear that it must 
have some value. The note has no value 
whatever, because it had no consideration 
to support it, and its payment could not, 
therefore, have been enforced. To say that 
such a note has value, is but grasping at a 
shadow, and losing sight of the substance. 
The contract for the sale of the hogs not 
being valid, the note given in consideration 
of the agreement therefor was based upon 
no valid consideration;” id.; Ely v. Ormsby, 
12 Barb. (N. Y.) 570. But see 13 M. & W. 
5S; Byles, Bills ♦SSG. But when the con- 
tract was partly performed by compliance 
with a condition, and a note was tendered 
for the price, it was considered that the 
statute was satisfied; Gray v. Payne, 16 
Barb. (N. Y.) 277. A note of a third person 
accepted as payment is sufficient; Combs v. 
Bateman, 10 Barb. (N. Y.) 573; or a check 
if paid is a payment relating back to the 
time when given; Hunter v. Wetsell, 17 Hun 
(N. Y.) 135; a stipulation that borrowed 
money owing from the seller to the buyer 
shall be treated as part payment will avail; 
Mattice v. Allen, 33 Barb. (N. Y.) 543; but 
not an agreement to credit an account due 
from the seller and send goods for the bal- 
ance; Galbraith v. Holmes, 15 Ind. App. 
34, 43 N. E. 575; or a promise to pay a part 
of the purchase money to a creditor of the 
vendor or credit it in the account against 
him; Artcher v. Zeh, 5 Hill (N. Y.) 204; 
but if such debt be actually paid it is good; 

U. C. Q. B. 340; or if accepting the prom- 
ise the creditor discharge the vendor; Cot- 
terill v. Stevens, 10 Wis. 425; but the pay- 
ment must be made at the time of the agree- 
ment; Paine v. Fulton, 34 Wis. 83; and if 
there was no entry in the account stating 
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that the credit was given on account of the 
transactions in suit it was insnfficient; Teed 
v. Teed, 44 Barb. (X. Y.) OG. A luere agree- 
ment that tlie price shall go in settleincnt 
of an existing account is not sufficient with- 
out more; Brahin v. Ilyde, 30 Karb. (X. Y.) 
2Gi3; 1G M. & W. 302; 1G L. J. Ex. 120; nor 
is an agreement to sell one article and take 
another in part payment; Chapin v. Potter, 
1 Ililt. (X. Y.) 3GG. Tart payment may be 
by tlie actual delivery of anything of value, 
as a chattel; Dow v. Worthen, 37 Vt. 10S; 
but a delivery of goods niust be sufficient 
within the statuto of framls if tliey were in 
litigation; Walrath v. Ingles, G4 Karb. (X. 
Y.) 275. 

With respect to the time at wliich part 
payment must be made, it is in some states 
required to he at the time of making the 
contract; Crosby Ilardwood Co. v. Tester, 
90 Wis. 412, G3 X. W. 1057. It was so held 
in Xew York; Sprague v. Biake, 20 Wend. 
(X. Y.) G3; thougli in a later case the cpies- 
tion was raised and not determined; Ilaw- 
ley v. Keeler, 53 N. Y. 119; the same day is 
sufficient; Brabin v. Ilyde, 30 Barb. (X. Y.) 
2G5; and so was a payment asked and re- 
ceived on the following day, the contract be- 
ing held to be then made for the first time; 
Bissell v. Balcom, 39 X. Y. 2S1. And when 
a check is given and paid upon presentatlon 
it is a payment at the time; Hunter v. Wet- 
sell, S4 N. Y. 549, 3S Am. Iiep. 544; so also a 
check upon a deposit in bank; McLure v. 
Slierman, 70 Fed. 190. In some cases it has 
been held that payment is not so restricted; 
7 U. C. C. P. 133; Thompson v. Alger, 12 
Metc. (Mass.) 435; Davis v. Moore, 13 Me. 
424; Gault v. Brown, 4S X. II. 1S9, 2 Am. 
Rep. 210. It is to be observed that this ques- 
tion of time arises with more frequency un- 
der the New York statute which does not 
provide for earnest eo nominc , but only for 
part payment u at tlie timc ,” as does also the 
Wisconsin statute. 

See Benjamin; Blackbum; Story, Sales; 
Browne; Reed, Statute of Frauds; Frauds, 
Statute of; Sales; God’s Penny. 

EARNINGS. The word lias been used to 
denote a larger class of credits than would 
be included in the term wages. Jenks v. 
Dyer, 102 Mass. 235; Somers v. Keliher, 115 
Mass. 1G5. See Jason v. Antone, 131 Mass. 
534. It also mehns gains derivod from serv- 
ices or labor witliout the aid of capital. 
Brown v. Ilebard, 20 Wis. 330, 91 Àm. Dec. 
403. 

Surplus carnings is an amount owned by 
a company, over and above the capltal and 
actual liabilities. Teople v. Board of Com’rs, 
7G N. Y. 74. 

Net camings , generâlly speaking, are the 
excess of the gross eamings over the ex- 
penditures defrayed in producing tliem, aside 
from, and exclusive of, the expenditure of 
eapital laid out in constructing aud equip- 


ping the works themselves. Union Pac. R. 
Co. v. U. S., 99 U. S. 420, 25 L. E<1. 274. 

They inelude “tips”; [190S] 1 K. B. 7GG. 
See Dividunds. 

EARTH. Cia 3 T , gravel, loam and the like, 
in distinction froin the firm rock. The term 
also indudes hard-pan, whicli is a hard stra- 
tum of earth. Dickinson v. City of Pough- 
keepsie, 75 N. Y. 7G. 

EASEMENT. A right in the owner of one 
parc-el of land, by reason of sueh owncrship, 
to use the land of another for a spedal pur- 
pose not inconsislent with a general i>roper- 
ty in the owner. 2 Washl). R. P. 25; Clark 
v. Glidden, G0 Yt. 702, 15 Atl. 35S. 

A privilege which the owner of one ad- 
jacent tenement hath of another, existing in 
respect of tlieir several tenements, by whicli 
that owner against whose tenement the priv- 
ilege exists is obliged to suffer or not to do 
sometliing on or in regard to his own land 
for the advantage of him in whose land the 
privilege exists. Tcrmcs dc la Lcg, JJase - 
mcnts; Downing v. Baldwin, 1 S. & II. (I’a.) 
298; 3 B. & C. 339; Lawton v. Ilivcrs, 2 
M'Cord (S. C.) 451, 13 Am. Dec. 741; Com. 
v. Low, 3 Pick. (Mas.O 40S; Forbes v. Bal- 
enseifer, 74 111. 1S3; Oliver v. Ilook. 47 Md. 
301 ; Strong v. Wales, 50 Vt. 3G1; Ilowell v. 
Estes, 71 Tex. G90, 12 S. W. 02; Koenigs v. 
Jung, 73 Wis. 178, 40 N. W. 801. 

Although the terms are sometimes used as 
if convertible, propcrly speaking cascmcnt 
refers to the right enjoyed by one and scrvi- 
tude the burden imposed upon the other. 

An interest in land created by grant or 
agreement, express or implied. which con- 
fers a right upon the owner thereof to some 
profit, benefit, dominion, or lawful use out 
of or over the estate of another. Iluyck v. 
Andrews, 113 X. Y. 81, 20 N. E. 581, 3 L. R. 
A. 7S9, 10 Am. St. Rep. 432. 

In the civll law, the land agalnst which the privi- 
lege exists Is caüed the servient teneroent: lts pro- 
prietor, the servient owner : he in whose favor it 
exists, the dominant owner; his land, the domlnant 
tenement. And, as thesc rlghts are not personal 
and do not change with the persons who may own 
the respective estates, it is very coramon to per- 
sonify the estates as themselves owning or enjoying 
the easements : Wolfe v. Frost, 4 Sandf. Ch. (N. 
Y.) 72; Hiüs v. Millcr, 3 Paige, Ch. (N. Y.) 254, 24 
Am. Dec. 213: Boston Water Power Co. v. R. Co., 
16 Pick. (Mass.) 522. 

There are said to be In England five differ- 
ent classes of rights whieh one man may 
have over the land of another: Easements, 
profits A. prendre, personal licenses. eustom- 
ary rights, and natural rights. Odgers C. L. 
5G1. Tliis classitication is apparentlv ob- 
served in the English cases. Of thcse sub- 
divisions, profits a prendre and licenses are 
treated under these titles. “Customary 
rights” are referred to below. They are 
more common in England than here. “Xat- 
nral rights” do not depend upon grant or 
prescription, but are really incident to prop- 
erty iu land. Such are the right of lateral 
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support to land by adjacent land, the right 
to the flow of water, and the right to air free 
from noxious smells. These rights, of course, 
exist without grant. Sce Lateral Support; 
Riparian rROpRiirroRS; Nuisance. 

These distinctions have not always been 
fully observcd in the cases here. The dis- 
tinctiön between an ordinary easement and 
an easement in gross is that in the forruer 
there is and in the latter there is not a domi- 
nant tenement; Jones, Eascments 25. Lord 
Cairns, L. J., said in Eangeley v. Midland R. 
Co., L. R. 3 Ch. 311, that there is no such 
thing in the civil law or in England as an 
easement in gross—an easement not connect- 
ed with a dominant tenement. Mr. Jones 
(Easements 25) states that he üses the term 
“easement in gross” because it is in general 
use here by legal writers, judges and the 
profession, and it is useless to attempt to es- 
tablish a refinement of definition intended to 
do away with it. 

On the other hand, Sharswood, C. J., said: 
“That there may be the grant of an eascment 
in gross personal to the grantee is not to be 
denied.” Tinicum Fishing Co. v. Carter, 61 
Pa. 21, 38, 100 Am. Dec. 597. To the same 
effect are 3 Kent 420; Washb. Easem. 8; 
Fisher v. Fair, 34 S. C. 203, 13 S. E. 470, 14 
L. R. A. 333, with note citing other cases, in 
which the statement that “there is no such 
thing known to the law” as an easement in 
gross is chai’acterized as a “refinement at- 
tempted to be established” by Gale (Easem. 
5) and Goddard (Easem. 6). 

The essential qualities of easements, properly so 
called, may be thus distinguished: 1. Easements 
are incorporeal. 2. They are imposed upon cor- 
poreal property. 3. They confer no right to a par- 
ticipation in the profits arising from it. 4. They 
must be imposed for the benefit of corporeal or 
incorporeal hereditaments, and are usually imposed 
for the benefit of corporeal. 5. There must be two 
distinct tenements—the dominant, to which the right 
belongs; and the servient, upon which the obliga- 
tion is imposed. 6. By the civil law it is also re- 
quired that the cause must be perpetual. Gale, 
Easem. (8th ed.) 8. 

Easements in gross are personal, are not 
assignable, and will not pass by a deed of 
convevance; Washb. Easem. 12 ; Tinicum 
Fishing Co. v. Carter, G1 Pa. 38, 100 Am. Dec. 
597; Kuecken v. Voltz, 110 111. 208. See 
14 L. R. A. 333, n. They are not inheritable ; 
Wagner v. Hanna, 3S Cal. 111, 99 Am. Dec. 
354; Ilall v. Armstrong, 53 Conn. 554, 4 Atl. 
113; but in Hankey v. Clark, 110 Mass. 202; 
Poull v. Mockley, 33 Wis. 4S2; Lonsdale Co. 
v. Moies, 21 Law Rep. 058, tliey are held to 
be assignable and inheritable. A way is 
never presumed to be in gross when it can 
be construed to be appurtenant to the land; 
French v. Williams, 82 Va. 402, 4 S. E. 591; 
Cadwalader v. Bailey, 17 R. I. 495, 23 Atl. 
20, 14 L. R. A. 300. 

Easements are also classified as contin- 
uous and diseontinuous, the distinction be- 
tween them being thus stated: “Continuous 
are those of which the enjoyment is, or may 


be, continual, without the necessity of any 
actual interference bv man. Discontinuous 
are those, the enjoyment of which can be 
had only by the interference of mau, as 
rights of way, or a right to draw water.” 
Lampman v. Milks, 21 N. Y. 505. Of the 
formcr the right to light and air would be 
an example, of the latter, the right to use a 
pump; Chase’s Bla. Com. 232, note, which 
see as to Easements generally. 

There must be two tenements owned by 
distinct proprietors: the dominant, to which 
the privilege is attached; the servient, upon 
which it is imposed. Tudor, Lead. Cas. 10S; 
Grant v. Chase, 17 Mass. 443, 9 Am. Dec. 161; 
Meek v. Breckenridge, 29 Ohio St. 042. 

Easements confer no right to any profits 
arising from the servient tenement; Waters 
v. Lilley, 4 Pick. (Mass.) 145, 16 Am. Dec. 
333 ; 30 E. L. & Eq. 189; Pierce v. Keator, 
70 N. Y. 419, 20 Am. Rep. 612. They are in- 
corporeal. Like other incorporeal heredita- 
ments they have been held not to pass with- 
out a grant; 3 Kent 434; Orleans Nav. Co. 
v. New Orleans, 2 Mart. La. (O. S.) 214. 
They are specifically distinguished from oth- 
er incorporeal hereditaments by the absence 
of all right to participate in the profits of 
the soil charged with them; Gale, Easem. 
(Sth ed.) 10. 

By the common law, they may be tem- 
porary; by the civil law, the cause must be 
perpQtual. They impose no duty on the 
servient owner, except not to change his 
tenement to the prejudice or destruction of 
the privilege; Gale, Easem. (Sth ed.) 9; 
Washb. Easem. 5. 

Easements are as various as the exigeneies 
of domestic convenience or the purposes to 
which buildings and lands may be applied. 
The following attach to land as incidents or 
appurtenances, viz. : The right— 

Of pasture on other land; of fishing in 
other waters ; of taking game on other land; 
of way over other land ; of receiving air, 
light, or heat from or over other land; of 
receiving or discharging water over, or hav- 
ing support to buildings from, other land; 3 
E., B. & E. 655; of a right to take ice on a 
pond; Hoag v. Place, 93 Mich. 450, 53 N. W. 
017, 18 L. R. A. 39; of going on other land to 
clear a mill-stream, or repair its banks, or 
draw water from a spring there, or to do 
some other act not involving ownership; of 
carrying on an offensive trade ; 2 Bingh. N. 
C. 134; Dana v. Valentine, 5 Metc. (Mass.) 
8; of burying in a church, or a particular 
vault; S II. L. Cas. 302; 11 Q. B. 060; Long 
v. Weller’s Ex’or., 29 Gratt. (Va.) 347; Can- 
ny v. Andrews, 123 Mass. 155; Central 
Wharf & Wet Dock Corp. v. India Wharf, 123 
Mass. 562; Onthank v. R. Co., 71 N. Y. 194, 
27 Am. Rep. 35. See Cemetery. 

The right to maintain a building or otlier 
permanent structure upon the land of an- 
other cannot be acquired by custom ; Attor- 
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ney Gcneral v. Tarr, 14S Mass. 309, 19 N. E. 
358, 2 L. R. A. S7. 

Opcn visiblc (litches; Thayer v. Payne, 2 
Cnsh. (Mass.) 327; McElroy v. MeSeay, 71 
Vt. 390, 45 Atl. S9S; Stuyvesant v. Early, 58 
App. Div. 242, GS X. Y. Supp. 752; Sander- 
lin v. Baxter, 7G Va. 299, 44 Ain. Bei>. 105; 
Quinlan v. Noblc, 75 Cal. 250, 17 Pae. 09; a 
furnacc ihic; Ingals v. Plamondon, 75 III. 
118; un alley way; Cihak v. Klckr, 117 111. 
043, 7 N. E. 111; Bnrns v. Gallagher, 02 
Md. 402; a water diteh and water rights; 
Cave v. Crafts, 53 Cal. 135; riglits of way; 
Ellis v. Bassctt, 128 Ind. 11S, 27 N. E. 344, 
25 Am. St, Itep. 421; McTavisli v. Carroll, 
7 Md. 352, 01 Am. Dec. 353; stairways in a 
building; Galloway v. Bonestecl, G5 Wis. 79, 
2G N. W. 202, 50 Am. Bep. 010; Geible v. 
Smith, 140 Pn. 270, 23 Atl. 437, 2S Am. St. 
Bep. 79G; a flow of water foreed from the 
vendor’s premises througli pipes to the prem- 
ises of the vendee; Tootlie v. Bryce, 50 N. 
J. Eq. 5S9, 25 Atl. 1S2 ; a portion of a build- 
ing projecting upon the land retained by tlic 
vendor; N. Y. C. & II. B. B. Co. v. Necd- 
ham, 29 Misc. 435, G1 N. Y. Supp. 992; have 
all bcen held the subject of implied easc- 
ments. Bights to a several fishery in the 
adjoining sea enjoyed by grantces of land 
and their predecessors in title from time im- 
memorial were held to pass under a royal 
patent, tliongh the habcndum clause recited 
that they were to have and to liold “the 
above granted land,” which standing alone 
might not inc-lude a fishing riglit; Damon v. 
Hawaii, 194 U. S. 15S, 24 Sup. Ct. 017, 4S 
L. Ed. 910, reversing 14 Hawaiian Bep. 405. 
The fact tliat the partieular method of ex- 
ercising this alleged riglit, while prcvailing 
in Hawaii, differed from those known to 
the common law, was held to make no differ- 
cnce; Carter v. Ilawaii, 200 U. S. 255, 2G 
Sup. Ct. 24S, 50 L. Ed. 470. 

A covenant to erect and maintain a fence 
on a railroad. contained in a grant of a riglit 
of way, was held to run with the land, be- 
cause tlie covcnant gave to the grantee an 
interest in the nature of an easement in the 
adjoining land of thc grantor; Bronson v. 
Coffin, 10S Mass. 175, 11 Am. Bep. 335; cited 
in Joy v. St. Louis, 13S U. S. 1, 11 Sup. Ct. 
243, 34 L. Ed. S43. An easement may be cre- 
ated by way of exccption or reservation; 
Claflin v. B. Co., 157 Mass. 4S9, 32 N. E. 059, 
20 L. B. A. G3S; and rights in the nature of 
an easement may be creatcd by statute; At- 
torney General v. Williains, 174 Mass. 47G, 
55 N. E. 77, where an act restricted tlic 
lieight of buildings bordering on a public 
squarc under tlie power of eminent douiain 
and provided compcnsation to the abntting 
owners. The court said that tlie act addcd 
to tlie public park righfs in Iight and air 
and view over adjacent land wliich were “in 
the nature of an easement crcated by the 
statnte and annexed to the park.” It was 
further said “it would be hard to say that 


this statute might not have been passed in 
the exercisc of thc police power,” but that, 
iu providing compcnsation, it conformcd to 
an exerci.se of thc riglit of emincnt domain. 
A similar right secured by statute is that of 
lateral support. 

An easeinent of private way over land 
must liave a particular, definite line; Crosier 
v. Browu, 0G W. Va. 273, 00 S. E. 320, 25 L. 
B. A. (N. SA 174. To establish an casement 
of a private way by prciwiption, the use 
must be continnous and uninterrupted under 
a bona fidc claim of right adverse to the 
owncr of the land and wlth his knowledge 
and silence. If the use is by his permission 
or if he denies the right, the title does not 
accrue; id.; vcrbal protests against the use 
prevent its accruiug; Beid v. Garnett, 1U1 
Va. 47, 43 S. E. 1S2 ; but lt is held tliat 
mere verbal dcnial by the owner does not 
tend to prove that the enjoyment of tlie way 
was interrupted or had bcen under the own- 
er’s license; Okeson v. Patterson, 29 Pa. 22. 
See 25 L. B. A. (N. S.) 174, note. 

Mere knowledge by a railway company 
that the public and an adjoining owner are 
passing over its right of way will not create 
a right of way, especially when the company 
erects signs notifying the public that it is 
railroad property; Andries v. Ry. Co., 105 
Mich. 557, 03 N. W. 52G. 

Forbidding an adjoining owner from us- 
ing a way over his land and beginning to 
put up a fence will not in law prevent sucli 
adjoining owner from acquiring a riglit of 
way, when the latter with threats prevented 
the erection of a fcnee and the owner took 
no proceedings to establish his riglits; Cou- 
nor v. Sullivan, 40 Conn. 2G, 1G Am. Rep. 10. 

Some of these arc atfirmative or positive. 
— i. e. t authorizing the commission of acts 
on the lands of another actually injurious 
to it; as, a right of wav,—or negative, be- 
ing only consequentially injurions; as, for- 
bidding the owner from building to the ob- 
struction of light to the dominant tcnement. 
Tudor, Lead. Caè. 107; 2 Waslib. B. P. 20. 

All easements must originate in a grant 
or agreement, cxpress or implied, of the 
owner of the servient tenement; Huyck v. 
Andrews, 113 N. Y. Sl, 20 N. E. 5S1, 3 L. B. 
A. 7S9, 10 Am. St Rcp. 432. The evidenee 
of tlieir existence, by the common Inw, mny 
be by proof of the agreement itself, or by 
prcscription, requiring au uniuterrupted en- 
joyment immeinorially, or for npwards of 
twenty years, to the extent of the eascment 
claimed, from wliich a grant is implied. A 
negative easemeut does not admit of posses- 
sion; and, by the civil law, it cannot be ac- 
qnired by prescription, and can only be prov- 
ed by grant. Use, therefore, is not essential 
to its existence; Gale, Easem. 23, Sl, 12S; 
2 Bla. Com. 203. An easement can only be 
created by a conveyance uinler seal or by 
long user, from which such conveyance is 
presumed; Cagle v. Tarker, 97 N. C. 271, 2 
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S. E. 7G; see Hammond v. Schiff, 100 N. C. 
1G1, 6 S. E. 753; or by necessity; Butter- 
worth v. Crawford, 4G N. Y. 349, 7 Am. Iiep. 
352; Cihak v. Klekr, 117 111. G43, 7 N. E. 111; 
and the burden is on one claiming tliat it 
was by virtue of a license, to prove tliat 
faet; Colburn v. Marsh, GS Hun 2G9, 22 N. 
Y. Supp. 990. As to the creation of ease- 
ments by deed, see S L. R. A. G17, note; and 
by implication, see O’Brien v. R. Co., 74 Md. 
3G3, 22 Atl. 141, 13 L. R. A. 12G. 

Where the owner of a tract of land front- 
ing upon a public highway sells a portion 
thereof which is entirely surrounded by the 
land of the grantor and of strangers with 
no ontlet, except over the lands of the gran- 
tor, the grantee is entitled to a right of way 
over the grantor’s land, unless the situation 
of tlie land or tlie object for which it is used 
and conveyed shows that no grant of such 
right was intended; Mead v. Anderson, 40 
Kan. 203, 19 Pac. 70S. See Kinney v. Hook- 
er, 65 Vt. 333, 2G Atl. G90, 36 Am. St. Rep. 
SG4. 

Iu case of a division of an estate consist- 
ing of two or more heritages, the question 
whcther an easement or convenience, whicli 
may have been used in favor of one in or 
over the other by the common owner of both, 
shall become attached to the one or charged 
upon the other in the hands of separate own- 
ers, by a grant of one or both of those parts, 
or upon a partition thereof, must depend, 
where there are no words limiting or defin- 
ing what is intended to be embraced in the 
deed or partition, upon whether the ease- 
ment is necessary for the reasouable enjoy- 
ment of the part of the lieritage claimed as 
an appurtenanee. 

The scope of the doetrine of implication 
of an easement over one portion of a gran- 
tor’s lands in favor of the other portion, ei- 
ther granted or reserved upon the sale of ei- 
ther portion, is said to be in ruuch confu- 
sion in the United States. The rule in Eug- 
land, as quoted and adopted in perhaps the 
most cited of the earlier American cases, 
Lampman v. Milks, 21 N. Y. 505, is, in ef- 
feet, that where the owner of two tenements 
sells oue of them, the purcliaser takes the 
portion sold, with all the benefits and bur- 
dens which appear at the time of the sale 
to belong to it, as between it and the prop- 
erty which the vendor retains. . . . The 

parties are px*esumed to contract in reference 
to the condition of the property at the time 
of the sale, and neither has a right, by alter- 
ing airangements then openly existing, to 
change materially the relative value of the 
i*espective parts. The rule has been applied 
in Dixon v. Schermeier, 110 Cal. 5S2, 42 Pac. 
1091; Fremont, E. & M. V. R. Co. v. Gayton, 
G7 Neb. 2G3, 93 N. W. 1G3; Janes v. Jenkins, 
34 Md. 1, G Arn. Rep. 300; Cihak v. Klekr, 
117 111. 643, 7 N. E. 111; Dunklee v. R. Co., 
24 N. H. 489; Heni*y v. Koch, 80 Ky. 391, 44 
Am. Rep. 4S4 ; Cannon v. Boyd, 73 Pa. 179; 


John Hancock INIut. Life Ins. Co. v. Patter- 
son, 103 Ind. 5S2, 2 N. E. 1S8, 53 Am. Rep. 
550; Lammott v. Ewers, 10G Ind. 310, G N. 
E. G36, 55 Am. Rep. 746. In the states where 
the rule has bcen adopted in terms, its ap- 
plication has been quite limited, and in some 
of them an early tendency to liberality has 
been followed by a later strictness of limi- 
tation; Griffiths v. Morrison, 10G N. Y. 165, 
12 N. E. 5S0; Whyte v. Builders’ League of 
New York, 1G4 N. Y. 429, 58 N. E. 517; Iveats 
v. Hugo, 115 Mass. 204, 15 Am. Rep. 80. 

It is said that this rule has its reason in 
intended permanence of real estate arrange- 
ments supposed to be in the minds of gran- 
tor and grantee. But, whatever may be true 
in older communities, it would be difficult 
to find justification for any such presump- 
tion in a new and developing country, and 
especially in eities. There, instead of per- 
manence, change is to be expected, and there 
can be but a slight reason to suppose that, 
upon a sale of that part of an entire tract 
on which stands a house, it is intended per- 
manently to subject other parts of the tract 
to such obsolescent uses, although the own- 
er of the whole had so devoted them; Miller 
v. Hoeschler, 126 Wis. 2G3, 105 N. W. 790, 8 
L. R. A. (N. S.) 327, where it is said: “The 
English rule, above quoted, if applied to the 
full extent of its words, would be against pub- 
lic policy.” In Dillman v. Hoffman, 38 Wis. 
359, doubt is suggested whether any enlarge- 
ment of the doctrine of implied easements, be- 
yond rights of way strictly necessary to the 
use of the dominant estate, is at all wise. 
Largely on the authority of that case, neces- 
sar.v rights of way have been implled in sev- 
eral cases ; Jarstadt v. Smith, 51 Wis. 96, 8 N. 
W. 29; Galloway v. Bonesteel, G5 Wis. 79, 2G 
N. W. 2G2, 5G Am. Rep. 010; Johnson v. Bor- 
son, 77 Wis. 593, 4G N. W. S15, 20 Am. St. Rep. 
146 ; Benediet v. Barling, 79 Wis. 551, 48 N. W. 
G70; but no other easement than a right of 
way has been held implied in that state; 
Miller v. Hoeschler, 12G Wis. 2G3, 105 N. W. 
790, 8 L. R. A. (N. S.) 327, where the con- 
clusion is reached that even if, in some ex- 
treme cases, there must be any easement 
other than right of way implied from neces- 
sity, that necessity must be so clear and ab- 
solute that, without the easement, the gran- 
tee cannot, in any reasonable sense, be said 
to have acqnired that which is expressly 
granted. 

In New York the rule of strict necessity 
is applied to reservations, but not to grants; 
Paine v. Chandler, 134 N. Y. 385, 32 N. E. 18, 
19 L. R. A. 99. The reservation of an ease- 
ment will not be implied exc-ept in cases 
where it was apparent, continuous, and 
strictly necessary; Wells v. Garbutt, 132 N. 
Y. 430, 30 N. E. 97S; Whyte v. Builders’ 
League of New l'ork, 1G4 N. Y. 429, 5S N. E. 
517. The former case was approved and fol- 
lowed in Walker v. Clifford, 128 Ala. G7, 29 
South. 5SS, SG Am. St. Rep. 74. In Stuyve- 
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sant v. Eaiiy, 5S App. Div. 242, CS N. Y. 
Supp. Tr>2, a distinetion betwoen an implied 
grant and an implied reservation was recog- 
nized. It was there held that a right to 
drain through the grantor’s premises passed 
by implieation. on the ground that the ease- 
ment was visible and apparent. The court 
said that, if the owner had conveyed the 
servient tcnement first, no easemeiit would 
havo bcen implied. 

In New Jersey, there is no distinction be- 
tween an imi)Iied grant and an implied res- 
ervation; Greer v. Van Meter, 54 N. J. Eq. 
2T0, 33 Atl. 704; so in Seibert v. Levan, 8 
Pa. 3S3, 40 Am. Dec. 525, the distinetion be- 
tween an implied grant and an implied res- 
ervation was denied, following the rule in 
Gale & Whately, Easem. 52: “It is true 
that, strietly speaking, a man cannot sub- 
ject one part of his property to another by 
an easement, for no man can have an ease- 
ment in his own property; but he obtains 
the same object by the exercise of auothcr 
right, the generai right of property; but he 
has, nevertheless, thereby altered the quali- 
ty of the two parts of his heritage, and if, 
after the annexation of peculiar qualities, 
he alien one part of liis heritage, it seems 
but reasonable, if thc alterations thus made 
are palpable and manifcst, that a purchaser 
should take the land, burdened or benefited, 
as the case may be, by the qualities wliich 
the previous owner had undoubtedl}’ tlie 
right to attach to it.” 

In Burns v. Gallagher, G2 Nld. 4C4, the 
test was said to be that the doctrine of res- 
ervation of an easement would be invoked 
when the necessity is so strict that it would 
be unreasonable to suppose the parties in- 
‘tended the easement in question sliould not 
be used. Where the owner of a lot, bounded 
on one side by a highway and on tlie other 
hy the ocean, sold tliat lialf of the estate 
which adjoined tlie highway, without ex- 
pressly reserving a way across it from tlie 
highway to the part lie retained, and no ac- 
cess could be had to the unsold portion ex- 
cept by the occan or by crossing the land 
of other owners, it was held, following the 
English rule. that the ocean was a public 
highway, and, as all communication was not 
shown to be cut off, tlie grantor must in fu- 
ture rely on stieh access as the sea afforded. 
llildreth v. Googins, 01 Me. 227, 30 Atl. 550. 

Where it is not necessary, it requires de- 
scriptive words of grant or reservation in 
the decd to create it; Waslib. Easem. 05; 
30 Am. Rep. 415. The common-law rule re- 
quiring the word “heirs” in the creation of 
an estate of inheritance by deed is inappli- 
cable in creating a pcrmanent easement; 
Chappell v. U. Co., G2 Conn. 105, 24 Atl. 007, 
17 L. R. A. 420; Lathrop v. Elsner, 03 yiich. 
500, 53 N. W. 701. See Claflin v. U. Co., 157 
Mass. 4S0, 32 N. E. 050, 20 L. It. A. G5S. The 
use of tlie word appurtenances is not sufii- 
cient to ereate an easement where none ex- 


isted before; Bonelli v. Ulakemore, CG Miss. 
130, 5 South. 22S, 14 Am. St. Uep. 550. 

An easement in land held in cominon can- 
not be acquired by one of the tenants in 
common in favor of land held by him in 
severalty, as a riglit of flowage over com- 
mon proporty by a tonnnt owning a dam; 
Great Falls Co. v. Worster, 15 N. II. 412; 
or a right of way over tlie common land by 
tbe tenant to a lot in the rear owned by 
bim; Boyd v. Hand, 05 Ga. 

There are many rights which in their 
mode of enjoyment partake of tlie cliaraetor 
of eascments, such as a custom fur tbc iu- 
habitants of a village to danee upon a par- 
ticular close at all times of the year; 1 Lev. 
170; for the inhabitants of a parish to pliv 
at all kinds of lawful games in a cluse at all 
seasonal)le times of the year; 2 II. Bl. 303: 
for the freemen and citizens of a town on a 
particular dav of the year to enter upon a 
close and liave horse races thereon; 3 II. & 
C. 729; tliat every inhahitant of a town shall 
have a way over certain land either to 
church or to market; 0 Co. Uep. 59; a right 
to use a strip of land as a promenade; [1900] 
1 Ir. 302; a custom for victuallcrs to erect 
booths on tlie waste of a manor at the time 
of fairs; 0 A. & E. 745; for the inhabitants 
of a township to go on a close and take wa- 
ter from a spring; 4 E. & B. 702; to movc 
vessols in a navigable tidnl estuary of the 
Thames: [1S97] 2 Q. B. 31S; to deposit oys- 
ters dredged from oyster fisheries upon the 
foreshore ia another part of the fishery; 
[1901] 2 K. B. S70; for all the fishermen of 
a parish to dry tlieir nets on a partieular 
close; [1904] 2 Ch. 534; [1905] 2 Ch. 538; 
for the inhabitants of a burgh (in Scotland ) 
to use a strip of ground for recreation and 
for drying clothcs; [1904] A. C. 73. As, 
however, the existeuee and validity of these 
riglits generally depcnd on some local cus- 
tom excluding the operation of the general 
rules of law (consuctudo tollit connnuncm 
lcgem) and they are sometimes entirely in- 
dependent of uny exprcss or implied agree- 
niont hetween thc parties, they generallv 
stand upon a dlfteront footing, and are not 
in all respectè governcd by tbe same princi- 
plcs as tliose wliich determine tlie boundaries 
of private easements. When claims of this 
kind are unroasonahle, they are disallowed 
even in- cnses wliere they might possibly 
have formed the subject of a valid grant. 
When it is said that a eustom is void be- 
cause it Is unrensonable, nothing more is 
meant than that the unreasonable character 
of the alleged custom oonelnsively proves that 
tlie usage, even tliougli it may have existed 
immemorially, must have resulted from aeci- 
dent or indulgenee, and not from any right 
conferred in ancient times on the party set- 
ting up the custom; 9 II. L. Cas. G92. 

I Thc general ptiblic cannot aequire by tiser 
| a right to visit a monument or other object 
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of intorest on private property (Stonehenge); 
[1905] 2 Ch. Div. 1SS. See Jus Spatiandi. 

Easements are extinguished : by release; 
by merger, when the two tenements in re- 
spect of which they exist are uniled under 
the same title and to the same person; Tar- 
sons v. Johnson, GS N. Y. G2, 23 Am. Rep. 
149; by necessity, or abandonment, as by a 
license to the servient owner to do some 
act inconsistent with its existence; Cart- 
wright v. Maplesden, 53 N. Y. 622; by 
cessation of enjoyment, when acquired by 
prescription,—the non-user being evidence 
of a release where the abandonment has con- 
tinued at least as long as the user from 
which the right arose. In some cases a 
shorter time will suffice; 2 Washb. R. P. 56, 
S2, 453. An easement acquired by grant 
cannot be lost by mere non-user, thougli it 
may be by non-user coupled with an inten- 
tion of abandonment; Welsh v. Taylor, 134 
N. Y. 450, 31 N. E. 896, 18 L. R. A. 535; 
Edgerton v. McMullan, 55 Kan. 90, 39 Pac. 
1021; Tabbutt v. Grant, 94 Me. 371, 47 Atl. 
899; Cox v. Forrest, 60 Md. 74. A presump- 
tion of a way resting in grant will not be 
created by the fact that it is not continuous- 
ly used by the dominant owner; Bombaugh 
v. Miller, 82 Pa. 203; [1S93] A. C. 162; Tyler 
v. Cooper, 47 Hun (N. Y.) 94. The destruc- 
tion of an easement of a private right of 
way for public purposes is a taking of the 
property of the dominant owner for which 
he must be compensated; U. S. v. Welch, 217 
U. S. 333, 30 Sup. Ct. 527, 54 L. Ed. 787, 28 
L. R. A. (N. S.) 3S5, 19 Ann. Cas. 6S0. 

Prescription does not run against the ex- 
ercise of a servitude in favor of one who 
resisted and prevented its exercise; Sarpy v. 
Hymel, 40 La. Ann. 425, 4 South. 439. Mere 
nou-user must be accompanied by adverse 
use of the servient estate; Welsh v. Taylor, 
134 N. Y. 450, 31 N. E. S96, 18 L. R. A. 535, 
with note on the effect of non-user generally. 
One cannot acquire a prescriptive right over 
his own lands or the lands of another which 
he occupies as tenant; Vossen v. Dautel, 116 
Mo. 379, 22 S. W. 734. 

An easement in favor of land held in com- 
mon will be extinguished by a partition, if 
nothing is said about it; Livingston v. 
Ketcham, 1 Barb. (N. Y.) 592. As to the 
loss or extinguishment of easements, see 1 
L. R. A. 214, note. 

The remedy at common law for interfer- 
ence with a right of easement is an action of 
trespass, or where it is for consequential 
damages and for an act not done on plain- 
tiff’s own land, of case; Brenton v. Davis, 8 
Blackf. (Ind.) 317, 44 Am. Dec. 769; Gan- 
ley v. Looney, 14 Allen (Mass.) 40. Where 
the act complained of is done in one county, 
but the injurious consequences thereof are 
felt in another, the action may be brought in 
the latter; Thompson v. Crocker, 9 Pick. 
(Mass.) 59; Worster v. Lake Co., 25 N. H. 


525. Redress may also, as a general propo- 
sition, be obtained tlirough a court of equi- 
ty, for the infringement of an easement and 
an injunction will be granted to prevent the 
same; Washb. Easem. 747. 

As to the distinction between an easement 
and a license, see License. 

See Washburn, Easements; Abandonment ; 
Air; Ancient Liouts; Backwater; Com- 
mon ; Dam ; Highways; Lateral Support; 
Party-Wall; Profit A Prendre; Servitude; 
Street; Support; Way. 

EASTER TERM. In English Law. For- 

merly one of the four movable terms of the 
courts, but afterwards a fixed term, begin- 
ning on the 15th of April and ending on the 
Sth of May in every year, though sometimes 
prolonged so late as the 13th of May, under 
stat. 11 Geo. IV. and 1 Will. IV. c. 70. See 
Term. 

EASTERLY. When this word is used 
alone it will be construed to mean due east; 
but this is a rule of necessity, growing out 
of the indefiniteness of the term and has no 
application where other words are used for 
the purpose of qualifying its meaning. 
Where such is the case it means precisely 
what the qualifying word makes it mean; 
Fratt v. Woodward, 32 Cal. 227, 91 Am. Dec. 
573. 

EATINDESINEDIE. Words used on an 
acquittal, or when a prisoner is to be dis- 
charged, that he may go loithout day; that 
is that he be dismissed. Dane, Abr. Index. 

EAVES-DROPPERS. In Criminal Law. 

Such persons as wait undct walls or win- 
dows or the eaves of a house, to listen to dis- 
courses and thereupon to frame mischievous' 
tales. 

The common-law punishment for this of- 
fence is fine and finding sureties for /good 
behavior; 4 Bla. Com. 167; State v. Williams, 
2 Ov. (Tenn.) 108. See Com. v. Lovett, 4 
Clark (Pa.) 5; 1 Bish. Cr. L. § 112; State v. 
Pennington, 3 Head (Tenn.) 299, 75 Am. Dec. 
771; 8 Haz. Pa. Reg. 305. 

EBB AND FL0W. An expression used 
formerly in this country to denote tlie limits 
of admiralty jurisdiction. As to jurisdiction 
as founded on ebb and flow of tide, see Ad- 

MIRALTt. 

EBEREMURDER. See Aberemurder. 

ECCHYM0SIS. In Medical Jurisprudence. 

Localized discoloration in and under the 
skin. An extravasation of blood by rupture 
of capillary vessels, and hence it follows con- 
tusion; but it may exist, as in cases of scur- 
vy, asphyxiation and other morbid condi- 
tions, without the latter. Ryan Med. Jur. 
172. Ecchymoses produced by blows upon 
a body but a few hours dead cannot be dis- 
tinguished from those produced during life. 
1 Witth. & Beck. Med. Jur. 485; 2 Beca, 
Med. Jur. 22. 


\ 
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ECCLESIA (Lat.)- An assembly. A 
Christian assembly; a church. A place of 
religious worship. Spelman, Gloss. 

In the civll law thls word retains its classlcai 
meaning of an assembly of whatever character. 
Du Cange ; Calvinus, Lex. ; Vicat. Voc. Jur. ; Acts 
xix. 39. Ordinarily in the New Testament the word 
denotes a Chrlstian assembly, and ls. rendcrcd Into 
Engllsh by the word church. It occurs twlce in 
the gospels, Matt. xvi. 18, xvlli. 17, but frcquently 
in the other parts of the New Testament, beginning 
with Acts il. 47. Ecclesia there never dcnotes the 
building, however, as its Engllsh equivalent church 
does. In the Iaw, generally, the word is used to de- 
note a place of religious worship, and sometimes a 
parsonage. Spelman, Gloss. See Chukch. 

ECCLESIASTIC. A clergyman ; one des- 
tined to the divine ministry : as, a bisliop, 
a priest, a deacon. 

ECCLESIASTI CAL C0 M M ISSI 0 N E RS. 
In English Law. A body appointcd to con- 
sider the state of the revenues, and the more 
equal distribution of episcopal duties, in the 
several dioceses. They were first appointed 
as royal commissioners in 1S35; were incor- 
porated in 1S36, and now comprise all the 
bishops of England and Wales and the Lord 
Chief Justice, and otlier persons of distinc- 
tion. 2 Steph. Com. T9S. 

ECCLESIASTICAL CORPORATIONS. 
Such corporations as are composcd of per- 
sons who take a lively interest in the ad- 
vancement of religion, and who are associ- 
ated and incorporated for that purpose. 
Ang. & A. Corp. § 36. 

Corporations wliose members are spiritual 
persons are distingnished from lay corpora- 
tions; 1 Bla. Com. 470. 

They are generally called rcligious corpo- 
rations in the United States. 2 Kent 274; 
Ang. & A. Corp. § 37. 

In the earlier times, the church became a large 
property owner. Before the device of a corporation 
eole was known to the law, there was the greatest 
uncertainty as to who the owner of church property 
really was. Property given to the church was given 
to the patron saint— the gift was in the first place 
to God and the salnt, and only in the second place 
to the ecclesiastic in charge of it. But it was man- 
aged by a group of persons and they were pcr- 
petual because thelr numbcrs wcre always being 
renewed. Gradually the theory that thcy were per- 
sonce fictce was evolved by the Canonists. They 
became persons created by law— distinct from their 
members, and perpetual. The change was grad- 
ually accepted by the common-law lawyers and was 
extended to other groups which had nothiug to do 
with the church. The growing definitcness of the 
conceptlon of the corporation had reactcd upon those 
ecclesiastical corporations whlcli had originally in- 
troduced the idea of persona ficta. The corporation 
was a person. Gifts were made to a parson for the 
bcnefit of the church and no longer to a saint. The 
parson became a corporation sole and gradually 
that theory obtained recognition at the common 
law; 3 Iloldsw. Illst. E. L. 367 ; see 16 L. Q. R. 
336, whcre Prof. Maitland suggcsts that “corpora- 
tion sole” was first applied to a parson by Brooke, 
author of the Abrldgment, who died in 1538. See, as 
to corporations sole, Cohporation. 

Sce Association ; Religious Societies ; 
CnuucH. 

ECCLESIASTICAL COURTS (called, also, 
Courts Christian). Tlie gcneric name for 


ccrtain courts in Englaml having cognizance 
mainly of spiritual matters. 

In 1857 thoy were deprivcd of thcir juris- 
diction in probatc aud divorce cascs aud thev 
now deal only with clergymcn of the Church 
of England in thcir professional charactcr. 
Even over clergymcn thcir powcr on (pies- 
tions of hcrcsy is very limitcd. It is not an 
ccclcsiastlcal offense to deny that the whole 
of the Scriptures are inspircd, or to rcjcct 
parts thereof as inhcrcntly incrcdible, cto., 
so long as they do not contradict the Arti- 
cles or Formularies of tlie Church of Eng- 
land. Odgcrs, Com. L. 206. 

Sce Couiits of Exgland ; Ciiurch of Eng- 
land; Court of Arches; Coup.t of Convoca- 
tion; Court of Faculties ; Court of Tecul- 
iars; Consistory Courts ; Arciideacon’s 
Court ; Prerogative Court ; Privy Council. 

ECCLESIASTICAL LAW. The law of the 
church. 

The existcnce In England of a separate order of 
ecclesiastical courts, and a separate systcm of law 
by them administered, may be traced baek to the 
time of William the Conqueror, who scparated the 
civil and the bcclesiastical jurisdictions, and forbade 
tribunals of either class from assuming cognlzance 
of cases pertalning to the other. The elements of 
the English ecclesiastical law are the canon law, 
the clvil law, the common law of England, and the 
statutes of the realm. The jurisdiction of the ec- 
clesiastlcal tribunals extended to matters concern- 
ing the order of clergy and thelr disclpline, and also 
to such affairs of the laity as “concern the health of 
the soul;” and under this latter theory it grasped 
also cases of marriage and divorce, and testamen- 
tary causes. But in more recent times, 1S30-1S5S, 
these latter subjccts have bcen taken from these 
courts, and they are now substantially conflned to 
administering the judicial authority and dlscipline 
incident to a national ecclesiastical establishment. 
See Canon Law ; Ecclesiastical Courts ; \\sso- 
ciation ; Church ; Religious Society. 

ECHOUEMENT. In French Marine Law. 
Stranding. 

ECLAMPSIA PARTU R I ENTI UM. In Med- 
ical J urisprudence. Puerperal convulsions. 
Convulsive movements, loss of consciousness, 
aud coma occurriug dnring pregnancy, par- 
turitiou or the pucrperium. The attack close- 
ly resembles the convulsions of cpilcpsy. 
The disease is often fatal, causing the death 
of the patient in about one-fourth of all the 
cases, and fcetal deatli in about onc-half. 
Mental defects may result from eclampsia, 
and are occasionally permanent American 
Text-book of Obstetrics. 

The word eclampsia Is of Grcek orlgln Significat 
splcndorem, fuhjorcm, cffulgcntiam, et cmicationeyti 
qualcs ex oculis aliquando prodcuyit. Mctaphoricc 
sumitur dc C7nicationc flaynmcc vitalis in pubcrtatc 
ct cctatis vigore. Castelli, Lex. Medic. 

There can be but little doubt that many of the 
tragical cases of infanticide proceed from this 
cause. The crlminal judge and Iawyer cannot in- 
qulre wlth too mueh care into the symptoms of 
this disease, in order to discover the guilt of the 
mother, where it exists, and to ascertain her in- 
nocence, whcre it does not. See two well-reported 
cases of thls klnd in thc Boston Medlcal Journal, 
vol. 27, no. 10, p. 161. 

EDICT (Lat. edictum). A law ordained 
by the sovercign, by which he forbids or 
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commands sometliing: it extends either to 
the wliole country or only to some particular 
provinces. 

Edicts are somewhat similar to public proclama- 
tions. Their difference consists in this,—that the 
former have authority and form of law in them- 
selves, whereas the latter are, at most, declarations 
of a law before enacted. 

Among the Romans thls word sometimes signifled 
a citation to appear before a judge. The edicts of 
the emperors, also called constitutiones principium, 
were new laws which they made of their own mo- 
tion, either to decide cases which they had foreseen, 
or to abolish or change some ancient laws. They 
were different from rescripts or decrees, which were 
answers given in decidiug questions brought before 
them. These edicts contributed to the formation of 
the Georgian, Hermogenian, Theodosian, and Jus- 
tinian codes. See Dig. 1. 4. 1. 1; Inst. 1. 2. 7 ; Code 
1. 1; Nov. 139. 

A special edict was a judgment in a case; 
a general ediet was in effect a statute. Tbe 
prtetor, at tlie commeneement of his year 
of offiee, published a body of rules as to the 
remedies he would grant. In the reign of 
Hadrian ( A. D. 131) a codified edict was 
published, made by Salvius Julianus, and 
called the Edictum Salvianum or Perpetuum. 

EDICTS 0 F JUSTINIAN. Thirteen con- 
stitutions or laws of this prince, found in 
most editions of the Corpus Juris Civilis 
after the Novels. Being confined to matters 
of police in tlie provinces of the ernpire, they 
are of little use. 

EDICTUM PERPETUUM. See Edict. 

EDITION. The term applies to every 
quantity of books put forth to the booksell- 
ing trade at one time by the publisher; 4 

K. & J. 05G. A new edition is published 
whenever, having in his warehouse a certain 
number of copies, the publisher issues a 
fresh batch of them to the public. This, ac- 
cording to the practice of the trade is done, 
as is well known, periodically, and if, after 
printing 20,000 copies, a publisher should 
think it expedient for the purpose of keep- 
ing up the price of the work, to issue them 
in batclies of a thousand at a time, keeping 
the rest under lock and key, each successive 
issue would be a new edition in every sense 
of the word; 4 K. & J. GG7; Short, Litera- 
ture. 

EDITOR. The term is held to include not 
only the person who writes or selects tlie ar- 
ticles for publication, but he who publishes 
a paper and puts it in circulation. Pennoyer 
v. Neff, 95 U. S. 721, 24 L. Ed. 5G5; Bunce v. 
Reed, 16 Barb. (N. Y.) 350. 

EDITUS. In Old English Law. Put forth 
or promulgated when speaking of the pas- 
sage of a statute; and brought forth or born, 
when speaking of the birth of a child. Black, 

L. Dict. 

EDMUNDS ACT. An act of congress of 
March 22, 1SS2, punishing polygamy, which 
see. 

EDUCATE. Includes proper moral, as 
well as intellectual and physical, instruction. 


Ruohs v. Backer, G Ilcisk. (Tenn.) 395, 19 
Am. Rep. 59S. See Williams v. MacDougall, 
39 Cal. S0; Merrill v. Ernery, 10 Pick. 
(Mass.) 507; Peck v. Claflin, 105 Mass. 420; 
De Camp v. Dobbins, 29 N. J. Eq. 3G. 

EDUCATI0N. It may be directcd partic- 
ularly to either the mental, moral, or physi- 
cal powers and faculties, bnt in its broadest 
and best sense it refers to them all. Mt. 
Hermon Boys' School v. Gill, 145 Mass. 146, 
13 N. E. 354. 

Legal Education. This subject has been 
for many ycars receiving earnest and ex- 
tended attention in England and the United 
States. It has been elaborately treated at 
various times by committees of the American 
Bar Association, in which a report was made 
in 1S79 by Carleton Hunt, chairman, and 
subsequent reports in ISSl, 1S90, 1S91, and 
1S92. See the annual reports of those years. 
In 1S93 the association formed a section of 
legal education, w T hich has held yearly con- 
ferences for the reading of papers and dis- 
cussion on the subject, which has been ably 
and elaborately treated. Its w T ork in 1S94 
was published by the United States in the 
reports of the Commissioner of Education. 

In 1901, an Association of Amferican Law 
Schools was organized in connection with 
that Association, which has also held annual 
meetings. 

The subject has also been much discussed 
by various State Bar Associations, as will 
appear by reference to their published re- 
ports. 

An interesting address by Lord Russell, 
Lord Chief Justice of England, w r as deliver- 
ed before the Benchers of Lincoln’s Inn, Oc- 
tober, 1895. See also a paper by Austen G. 
Fox on the work of the New York State 
Board of Examiners (Am. Bar Ass’n Report, 
1S96, p. 543, and 10 Harv. L. Rev. 199). The 
following is a partial list of books and pa- 
pers on the subject: < 

Legal Education, by Gerald B. Finch, Lon- 
don, 1SS5; 1 Jurid. Soc. Papers 3S5; Hoff- 
man’s Course of Legal Studies; Warren’s 
Introd. to Law Studies; Jones, Legal Educ. 
in France; Parliamentary Reports on Inns 
of Court, 1855, and on Legal Educ., 1846; 
Sir R. Palmer’s Address before the Legal 
Educ. Association, 1S71; Reports of Incor- 
porated Law T Society, 1S93, 1894, 1S95, 1S96; 
Bar Examinations in Canada, 18 Legal News 
(Can.) 275; 3 Amer. Lawy. 55, 2S3, 2SS; 
33 Am. Law Reg. GS9; N. Y. State Bar As- 
sociation Report, 1S94; 7 Ilarv. Law Rev. 
203; Sir F. Pollock’s Advice to Students, 95 
Law Times 552 ; Existing Questions, by 
Austin Abbott, 26 Chi. Leg. News 72; Meth- 
ods of Study, by J. N. Field, 4S Alb. L. J. 
2G4; 34 id. 84; 24 Am. L. Rev. 211, 1027; 
Address hy Lawrence Maxw r ell, Jr., 30 Week- 
ly L. Bul'l. 41; 48 Alb. L. J. 81-SS; 47 id. 
49G; 2S Can. L. J. G05; 9 Scot. L. Rev. 122; 
9 Harv. L. Iiev. 1G9; Case System, 27 Am. 
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L. Reg. 41G; 23 Am. L. Fiev. 1; 25 id. 234; 
22 id. 750; lu Germany, 8 Ain. L. Ilee. 200; 
In Japan, 5 G. B. 17, 18; Inns of Court, 1 
t'(7. GS. See numerous other references in 
Jones’s Imlex of Legal Periodicals. 

EFFECT. The operation of a law, of an 
agreement, or an act, is called its effect. 
Maize v. State, 4 Ind. 342. 

By the laws of the United States, a patent 
oannot Ue granted for an effect only, but it 
may be for a new mode or application of 
machinerj' to produce effects; Wliittemore v. 
Cutter, 1 Gall. 478, Fed. Cas. No. 17,001. 
See Gray v. James, 1 I’et. C. C. 394, Fed. Cas. 
No. 5,71S. 

EFFECTS. Property, or worldly sub- 
stance. As thus used, it denotes property 
in a more extensive sense than goods. 2 
Bla. Com. 2S4. See The Alpena, 7 Fed. 3G1. 
Indecd the word may be used to embrace 
every kind of property, real and personal, 
including things in action; as, a ship at sea; 
Welsh v. Parish, 1 Hill (S. C.) 153; a bond; 
Banning v. Sibley, 3 Minn. 3S0 (Gil. 2S2) ; 
1G East 222; shares of capital stock; Union 
Nat. Bank v. Byram, 131 111. 92, 22 N. E. 
S42. 

In a will, “effeets” inay carry the whole 
personal estate; 5 Madd. 72; 15 Ves. 507; 
but not real estate; Andrews v. Applegate, 
223 111. 535, 79 N. E. 17G, 12 L. R. A. (N. S.) 
GGl, 7 Ann. Cas. 12G; Appeal of Price, 1G9 
Pa. 294, 32 Atl. 455; unless the word “real” 
be added; 15 M. & W. 450; Foxall v. McKen- 
ney, 3 Cranch C. C. 20G, Fed. Cas. No. 5,01G; 
Schouler, Wills § 509. “Effects either real 
or personal,” in tlie residuary clause of a 
will, have been held to enibrace real estate; 
22 L. J. Ch. N. S. 23G; Page v. Foust, 89 N. 
C. 447. When preceded or followqd in a will 
by words of narrower import, if the bequest 
is not residuary, it will be confuied to spe> 
cies of property of the same kind (ejusdem 
genais) with those previously deseribed; 13 
Ves. 39; Rop. Leg. 210. See 2 Sliarsw. Bla. 
Com. 3S4, n. Generally speaking tlie word 
“effects” in a will, is equivalent to “proper- 
ty” or “worldly substance”; but the inter- 
pretation may be restricted to artieles ejus- 
dem gcnevis with those previously enumer- 
ated or specilicd ; 1 Ves. Jr. 143; 15 Ves. 500. 

When “the effects” passes realty, and 
when personalty, in a will, see 1 Jarm. Wills 
585, 590; Ennis v. Smith, 14 IIow. (U. S.) 
400, 420, 14 L. Ed. 472; 1 Cowp. 307; L. R. 
8 Ch. Div. 5G1; Will. 

In a treaty between the United States and 
the Netherlands, “effects” was held to in- 
clude real estate; Dowd v. Seawell, 14 N. C. 
1SS; and in a troaty between Sweden and 
the United States “ fonds ct bicns” (trans- 
lated goods and effects) was hekl to embrace 
all kiiuls of property; Adams v. Akerlund, 
IGS III. 032, 4S N. E. 454. But thesc words 
àn this treaty were held to apply to personal- 


ty only in Meier v. Lee, 10G Ia. 303, 7G N. 
W. 712. 

EFFIGY. The figure or represcntation of 
a person. 

To make the effigy of a person with an in- 
tent to inake him the object of ridicule, is 
libel (q. v.). Hawk. Pl. Cr. b. 1, c. 73, s. 2; 

14 East 227; 2 Chitty, Cr. Law 8GG. 

In France an execution by cffigy or in elBgy waa 
adopted in the case of a criminai who has fled from 
justice. By the pubiic exposurc or exhibition of a 
picturc or representation of him on a scaffoid, on 
which his name and the decree condemning him are 
written, he is deemed to undergo the punishment 
to which he has becn sentenced. Since the adop- 
tion of the Code Civii, the practice has been to afflx 
the names, qualities, or addition, and the residcnce, 
of the condcmned person, together with an extract 
from the sentence of condemnation, to a post set 
upright in the ground, instead of exhiblting a por- 
trait of him on the scaffoid. Rêpert. de Villargucs; 
Biret, Vocab. 

EFFRACT0R. One who breaks througli; 
one wlio cowmits a burglary. 

EG0. I, myself. This term is used in 
forming genealogical tables, to represent tlie 
person wbo is the objeet of inquiry. 

EGYPT. As to courts establisbed by the 
Christian Powers in Egypt, see Mixed Tki- 
buxals. 

EIGHT H0UR LAWS. Statutes making 
eight hours a day’s labor for workmen, la- 
borers, and mechanics. 

Aets regulating the hours of labor for wo- 
men and cbildren are generally nplield; Com. 
v. Mfg. Co., 120 Mass. 383; Com. v. Beatty. 

15 Pa. Super. Ct. 5; State v. Buchanan, 29 
Wash. 002, 70 Pac. 52, 59 L. R. A. 342, 92 
Am. St. Rep. 930; but eontra , Kitchie v. Feo- 
ple, 155 111. 9S, 40 N. E. 454, 29 L. R. A. 79. 
4G Am. St. Rep. 315, where the Massachu- 
setts case was expressly disapproved. See 
Atkin v. Kansas, 191 U. S. 207, 24 Sup. Ct. 
124, 4S L. Ed. 14S; Liberty of Contract. 
Such statutes have been upheld in three 
elasses of cases: (1) Oecupations injurious 
to the health of employes; (2) occupations 
in whicli women and cliildren are emplo.ved; 
(3) occupations involviug the public safety 
and welfnre. llolden v. Ilardy, 109 U. S. 
3GG, 18 Sup. Ct. Rep. 383, 42 L. Ed. 7S0. 

An act providing that in contracting for 
municipal work the contraetor shonld bind 
himself not to aceept more than eiglit hours 
as a day’s work to be performed within nine 
eonseeutive liours or, except in ease of ne- 
cessity, not to employ any one for more than 
eiglit liours in twcnty-four consecutive houi*s, 
was hcld not to violate either the federal or 
the New York constitution; Pcople v. War- 
ren, 77 Hun 120, 2S N. Y. Supp. 303; People 
v. üeck, 10 Misc. 77, 30 N. Y. Supp. 473, rc- 
versed on other grounds in People v. Beek, 
144 N. Y. 225, 39 N. E. 80. 

Other courts have held that statutes lim- 
itiug a day's work for all classes of mecham 
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ics, servants and laborers (exccpt farm and 
domestic workers) to eight honrs are invalid 
as interfering witli the constitutional right 
to eontract; Low v. Printing Co., 41 Neb. 
127, 59 N. W. 302, 24 L. R. A. 702, 43 Am. St. 
Hep. 070; In re P»ill Providing That Eight 
Hours Shall Constitute a Day’s Labor, 21 
Colo. 29, 39 Pac. 32S; City of Cleveland v. 
Const. Co., 07 Ohio St. 197, 65 N. E. 8S5, 59 
L. R. A. 775, 93 Am. St. Rep. 670; Fiske v. 
People, 1SS 111. 206, 5S N. E. 9S5, 52 L. R. A. 
291; State v. McNally, 4S La. Ann. 1450, 21 
South. 27, 36 L. R. A. 533. And a similar 
municipal ordinaiice was held invalid ; Ex 
parte Kuback, S5 Cal. 274, 24 Pac. 737, 9 
L. R. A. 4S2, 20 Am. St. Rep. 22G ; City of 
Seattle v. Smyth, 22 Wash. 327, 60 Pac. 1120, 
79 Am. St. Rep. 939. 

By act of congress of August 1, 1S92, the 
employment of all laborers and meclianics 
employed by the United States, the District 
of Columbia or by any contractor upon any 
of the public works of the United States or 
the District of Columbia is limited to eight 
hours in any one calendar day, except in 
cases of extraordinary emergency. A viola- 
tion of this act is made punishable by fine 
and imprisonment or both. The act was up- 
held ; Ellis v. U. S., 206 U. S. 246, 27 Sup. 
Ct. 600, 51 L. Ed. 1047, 11 Ann. Cas. 5S9. 
A statute somewhat similar was passed June 
19, 1912. A similar statute of Kansas was 
held not to infringe the freedom to contract, 
nor deny the equal protection of the laws; 
Atkin v. Kansas, 191 U. S. 207, 24 Sup. Ct. 
124, 4S L. Ed. 14S, affirming State v. Atkin, 
64 Kan. 174, G7 Pac. 519, 97 Am. St. Rep. 
343. A statute limiting to eight hours a 
day’s work for men in underground mines, 
or in the smelting, refining or reduction of 
metals, is constitutional; Ilolden v. Ilardy, 
169 U. S. 366, 18 Sup. Ct. 3S3, 42 L. Ed. 
7S0, affirming State v. Holden, 14 Utah 
71, 46 Pac. 756, 37 L. R. A. 103; contra, 
In re Bill Providing that Eight Ilours shall 
Constitute a Day’s Labor, 21 Colo. 29, 39 
Pac. 32S. 

The emergency which _,permits days of 
more than eight hours’ work is something 
more than contcmplated emergencies neces- 
sarily inhering in the work; U. S. v. Gar- 
bish, 222 U. S. 257, 32 Sup. Ct. 77, 56 L. Ed. 
190. See Labor Laws. 

E1 G N E . A corruption of the French word 
ainê. Eldest or lirst-born. 

It is frequently used in our old law-books ; 
bastard eujne signiües an elder bastard when 
spoken of two children, one of whom was 
born before the marriage of his parents and 
the other after; the latter is called mulier 
puisne. Littleton, sect. 399. 

EINETIUS. In English Law. The oldest; 
the first-born, Spelman, Gloss. 

EI FtE, or EYRE. In English Law. A 

journey. See Eyre. 


EISNE. The senior ; the oldest son. Spell- 
ed, also, cigne , einsne , aisnc, eign. Tenncs 
de la Ley; 1 Kelliam. 

EISNETIA, EINETIA (Lat.). The share 
of the oldest son. The portion acquired by 
primogeniture. Termes de la Ley; Co. Litt. 
166 5; Cowell. 

EITHER. JUay be used in the s^nse of 
each. Chidester v. Ry. Co., 59 111. 87. 

EJECTI0N. Turning out of possession. 3 
Bla. Com. 199. See Ejectment. 

EJECTI0NE CUST0DI/E (Lat.). A writ 
of which lay for a guardian to recover the 
land or person of his ward, or both, where 
he had been deprived of the possession of 
them. Fitzh. N. B. 139, L.; Co. Litt. 199. 

EJECTI0NE FIRM>€ (Lat ejectment 
from a farm). This writ lay where lands 
or tenements were let for a tcrm of years, 
and afterwards the lessor, reversioner, re- 
mainderman, or a stranger ejected or ousted 
the lessee of his term. The plaintiff, if he 
prevailed, recovered the term with damages. 
Hence Blackstone calls this a mixed action, 
somewhat between real and personal; for 
therein are two things recovered, as well 
restitution of the “term of years,” as dam- 
ages for the ouster or wrong. This writ is 
the original foundation of the action of eject- 
ment. 3 Sharsw. Bla. Com. 199; Fitzh. N. 
B. 220, F, G; Gibson, Eject. 3; Stearn, Real 
Act. 53, 400. 

EJECTMENT (Lat. e, out of, jacere , to 
throw, cast). A form of action by which 
possessory titles to corporeal hereditaments 
may be tried and possession obtained. 

A form of action which lies to regain the 
possession of real property, with damages 
for the unlawful detention. 

In Its origin, during the reign of Bdw. III., this 
action was an action of trespass which lay for a 
tenant for years, to recover damages against a per- 
son who had ousted him of his possession without 
right. To the judgment for damages the courts soon 
added a judgment for possession, upon which the 
plaintiff became entitled to a writ of possession. 
The action of de ejectione firmcB ( q . v.), was framed 
to meet the case of the termor, and just at the 
close of the middle ages it was held that under it he 
could recover his term. As to its history see 2 Poll. 
& Maitl. 105. As the disadvantages of real actions 
as a means of recovering land for the beneflt of the 
real owner from the possession of one who held 
them without title became a serious ohstacle to their 
use, this form of action was taken advantage of 
by Ch. J. Rolle to accomplish the same result. 

In the original action, the plaintiff had been oblig- 
ed to prove a lease from the person shown to have 
title, an entry under the lease, and an ouster by 
some third person. The modified action as sanc- 
tioned by Rolle was brought by a fictitious person 
as lessee against another fictitious person (the cas- 
ual ejector) alleged to have committed the ouster. 
Service was made upon the tenant in possession, 
with a notice annexed from the casual ejector to ap- 
pear and defend. If the tenant failed to do this, 
judgment was given by default and the claimant 
put in possession. If he did appear, he was allowed 
to defend only by entering into the consent rule, by 
which he confessed the fictitious lease, entry, and 
ouster to have been made, leaving only the title in 




EJECTMENT 


977 


EJECTMENT 


question. The tenant by a subsequent statute was 
obliged, under heavy penalties, to give notiee to his 
lessor of the pendency of the aetion. 

The aetion has been superseded in England under 
the Common Law I’rocedure Aet (1852 §§ 170-220) by 
a writ, in a preseribed form, addressed, on the 
claimant’s part, to the person or persons in posses- 
sion, by name, and generaiiy “to all persons enti- 
tled to defend the possession" of the premises there- 
in described ; commanding such of them as dcny the 
claimant’s title to appear ln court and defend the 
possession of the property. Not only the person to 
whom the writ is directcd, but any other person (on 
filing an affidavit that he or his tenant is in posses- 
sion, and obtaining the leave of the court or a 
judge), is allowed to appear and defend. 

ln England, since the Judicature Act, 
ejectment has given place to a new action 
for the recovery of land. 

Ejeetment has been materially modified in many 
of the states, though stiil retaining the name; 
but is retained in its original form in others, and 
in the United States eourts for those states in whieh 
it existed when the cireuit courts wero organized. 
In some of the states it has never been in use. See 
3 Bla. Com. 198. 

The action lies for the recovery of cor- 
poreal liereditaments only ; Carmalt v. Platt, 
7 Watts (Pa.) 31S; People v. Mauran, 5 
Denio (N. Y.) 3S9; including a room in a 
house; YVhite v. White, 1(5 N. J. L. 202, 31 
Am. Dec. 232; upon whicli there may have 
been an entry and of which the sheriff can 
dcliver possession to the plaintiff ; Jackson 
v. Buel, 9 Johns. (N. Y.) 29S; Nichols v. 
Lewis, 35 Conn. 337; and not for incorpo- 
real hereditaments; Den v. Craig, 15 N. J. 
L. 191; Parker v. Packing Co., 17 Or. 510, 
21 Pac. S22, 5 L. R. A. G3 ; or rights of dow- 
er; Jaekson v. Vanderlieyden, 17 Johns. (N. 
Y.) 1G7, S Am. Dec. 37S; Jones v. Hollopeter, 
10 S. & R. (Pa.) 320; or a right of way; 
Taylor v. Gladwin, 40 Mich. 232; or a rent 
reserved; Van Rensselaer v. Hayes, 5 Denio 
(N. Y.) 477; or for an easement to use land 
for a public park; Canton Co. of Baltimore 
v. City of Baltimore, 100 Md. G9, GG Atl. G79, 
G7 Atl. 274, 11 L. R. A. (N. S.) 129; or to 
put the public in possession of land appro- 
priated for streets; Bay County v. Bradley, 
39 Mich. 103, 33 Am. Rep. 3G7; City of Ra- 
cine v. Crotsenberg, G1 Wis. 4S1, 21 N. W. 
520, 50 Ain. Rep. 149; or of an ocean beacli; 
Trustces of the Freeholders and Commonalty 
of Southampton v. Betts, 163 N. Y. 454 ; 57 
N. E. 7G2. Ejcctment may be maintained for 
the posscssion of a strect dedicated to the 
public use; City of Eurcka v. Armstrong, S3 
Cal. G23, 22 Pac. 92S, 23 Pac. 10S5; City and 
County of San Franeisco v. Grote, 320 Cal. 
59, 52 Pac. 127, 41 L. R. A. 335, G5 Am. St. 
Rep. 155. So in Village of Lee v. Ilarris, 
206 111. 42S, G9 N. E. 230, 99 Am. St. Rep. 
17G; French v. Robb, G7 N. J. L. 2G0, 51 f \tl. 
509, 57 L. R. A. 95G, 91 Am. St. Rep. 433: 
City of Winona v. Huff, 11 Minn. 119 (Gil. 
24). It is said that the right to the pos- 
session, use and control of liighways is pri- 
marily in the state, and that tlie state, hav- 
ing by express grants vested in the cities 
Bouv.—G2 


and villages of the state the possession, use 
and control of their streets and alleys, the 
l'ight of possession. use and control is re- 
garded as a legal aml not a mere ecpiitnble 
right, and that in tliat view, no reason ex- 
ists why the action of ejectment mav not 
be maintained, though the city or village 
had not tlie legal title; Village of Lee v. 
liarris, 2UG 111. 4 2S, G9 N. E. 230, 99 Am. 
St. Itep. 37G; and see City of Cleveland v. U. 
Co., 93 Fed. 113 (reverscd on other groumD 
in City of Cleveland v. R. Co., 147 Fed. 171, 
77 C. C. A. 4G7, holding that ejectment will 
lie by a city for the recovery of possessiou 
of its streets, thougli the efl'ect of tlie dedi* 
cation was to give tbe city only an easement. 

One is liable in ‘ejectment for the projec- 
tion of his roof over another's land; Murpliy 
v. Bolger, 60 Vt 723, 15 Atl. 3G5, 1 L. R. A. 
309; contra , Rasc-h v. Noth, 99 Wis. 2S5, 74 
N. W. S20, 40 L. R. A. 577, G7 Am. St. Rep. 
S5S; or for the eneroachment of the foumla- 
tions of a building on tlie land of anotker, 
though entirely below the surface; Wach- 
stein v. Christopker, 32S Ga. 229, 57 S. E. 
511, 11 L. R. A. (N. S.) 917, 119 Am. St. 
Rep. 3S1; or to secure the removal of wires 
strung through the air over one’s property, 
though the supports are on adjoining land : 
Butler v. Tel. Co„ 1SG N. Y. 4SG, 79 N. E. 
710, 11 L. R. A. (N. S.) 920, 11G Am. St. Rep. 
5G3, 9 Ann. Cas. S5S. 

It may be brought upon a right to an es- 
tate in fee-simple, fee-tail, for life, or for 
years, if only there be a right of entry aud 
possession in the plaintitf; McMillan’s Les- 
^ee v. Robbins, 5 Oliio, 2S; Mattliews v. 
Ward, 10 Gill & J. (Md.) 443; Miller v. 
Shackl'eford, 3 Dana (Ky.) 2S9 ; Middleton 
v. Johns, 4 Gratt. (Va.) 129; Batterton v. 
xoakum, 17 111. 2SS; Sears v. Taylor, 4 Ca) 
3S; but the tit-le must be a legal one; Wright 
v. Douglass, 3 Barb. (N. Y.) 554; Botts v. 
Shield’s Heirs, 3 Litt. (Ivy.) 32; Thompson 
v. Wheatley, 5 Smedes & M. (Miss.) 499; 
Middleton v. Jolms, 4 Gratt (Va.) 129; 
Foster v. Mora, 9S U. S. 425, 25 L. Ed. 191; 
Hollingswortli v. Walker, 9S Ala. 543, 13 
South. 6; Collins v. Ballow, 72 Tex. 330, 30 
S. W. 24S; Anson v. Townsend, 73 Cal. 415, 
15 Pac. 49; Johnson v. Cliristian, 12S U. S. 
374, 9 Sup. Ct. S7, 32 L. Ed. 412 (but in 
Pennsylvania a valid eqnitable title will sus- 
tain ejectment, on the ground, as has been 
said, tliat there is no court of chancery in 
that state; Peebles v. Reading, S S. & R. 
[Pa.] 4S4; Chase v. Irvin, S7 Pa. 2SG) ; wliich 
existed at the commencement of the suit; 
Carroll v. Norwood's Heirs, 5 Ilarr. & J. 
(Md.) 155; McCullocli v. Cowlier, 5 W. & S. 
(Pa.) 427; Pitkin v. Yaw, 13 111. 251; Lauris- 
sini v. Doe, 25 Miss. 177, 57 Am. Dec. 200; 
Layruan v. Whiting, 20 Barb. (N. Y.) 559; 
Collins v. Ballow, 72 Tex. 330, 10 S. W. 24S ; 
Green v. Jordan, S3 Ala. 220, 3 Soutk. 513, 3 
Am. St. Itep. 711; Buxton v. Carter, 11 Mo. 
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4S1 (but he cannot recover if the title is 
termiuated pending the action; Brunson v. 
Morgan, S6 Ala. 31S, 5 South. 495); at the 
date of the demise ; Auderson v. Turner, 3 
xV. K. Marsh. (Ky.) 131; Ilargrove v. Powell, 
19 N. C. 97; Wood v. Morton, 11 111. 547; 
Scisson v. McLaws, 12 Ga. 166; Fenn v. 
Ilolme, 21 IIow. (U. S.) 481, 16 L. Ed. 198; 
and at the time of trial; Ratcliff v. Trimble, 
12 B. Monr. (Ky.) 32; Beach v. Beach, 20 
Vt. 83; Cresap’s Lessees v. Hutson, 9 Gill 
(Md.) 269; and it must be against the per- 
son having aetual possession; Den v. Ste- 
phens, 1S N. C. 5; Den v. Oliver, 10 N. C. 
479; McDowell v. King, 4 Dana (ICy.) 67; 
McDaniel v. Ueed, 17 Vt. 674; Hutf v. Lake, 

9 Ilumphr. (Tenu.) 137;*Hyde v. Folger, 4 
McLean .255, Fed. Cas. No. 6,971; Lucas v. 
Johnson, S Barb. (N. Y.) 244; Losee v. Mc- 
larlaud, S6 Pa. 33. A railroad company 
which has condemned lands for railroad pur- 
poses has a sufficient title to sustain an ac- 
tion ; Pittsburgh, Ft. W. & C. Ry. Co. v. Peet, 
152 Pa. 4SS, 25 Atl. 612, 19 L. R. A. 467. 

Plaintiff in ejectment may recover as 
against a mere trespasser, on proof of his 
former possession only, without regard to 
his title; Green v. Jordan, 83 Ala. 220, 3 
vSouth. 513, 3 Am. St. Rep. 711; Wilson v. 
Fine, 3S Fed. 7S9; Nolan v. Pelham, 77 Ga. 
262, 2 S. E. 639; Ratcliff v. Iron Works Co., 
S7 Ky. 559, 10 S. W. 365; Parker v. Ry. Co., 
71 Tex. 132, 8 S. W. 541; Bradsliaw v. Ash- 
ley, 1S0 U. S. 59, 21 Sup. Ct. 297, 45 L. Ed. 
423. 

The real plaintiff must recover on the 
strength of his own title; King v. Mullins, 
171 U. S. 404, 1S Sup. Ct. 925, 43 L. Ed. 214; 
and cannot rely on the weakness of the de- 
fendant’s; 1 East 246; Lane v. Reynard, 2 
S. & R. (Pa.) 65; Boardman v. Bartlett, 6 
Vt. 631; Den v. Sinnickson, 9 N. J. L. 149; 
Winton v. Rodgers Lessee, 2 Ov. (Tenn.) 
1S5 ; Hall v. Gittiugs’ Lessee, 2 H. & J. (Md.) 
112; Doe v. Ingersoll, 11 Smedes & M. 
(Miss.) 249, 49 Am. Dec. 57; Clarke v. Diggs, 
28 N. C. 159, 44 Am. Dec. 73; Woodwortli v. 
Fulton, 1 Cal. 295; Garrett v. Lyle, 27 Ala. 
5S6; Jones v. Lofton, 16 Fla. 1S9; Holly 
River Coal Co. v. Howell, 36 W. Va. 4S9, 15 
S. E. 214; Dunbar v. Green, 198 U. S. 166, 
25 Sup. Ct. 620, 49 L. Ed. 998; and must 
show an injury which amounts in law to an 
ouster or dispossession ; Cooley v. Penfield, 
1 Vt. 244; Moore v. Gilliara, 5 Munf. (Va.) 
346; Edwards v. Bishop, 4 N. Y. 61; Lykens 
v. Whelan, 15 Pa. 4S3; an entry under a con- 
tract which the defendant has not fulfilled 
being equivalent; Jackson v. Moncrief, 5 
Wend. (N. Y.) 26; Marlin v. Willink, 7 S. &' 
R. (Pa.) 297; Harle v. McCoy, 7 J. J. Marsh. 
( Ky. ) 31 S, 23 Am. Dec. 407; Dennis v. Ward- 
er, 3 B. Monr. (Ky.) 173; Den v. Westbrook, 
15 N. J. L. 371, 29 Am. Dec. 692; Baker v. 
Gittings’ Lessêe, 16 Ohio 4S5; Prentice v. 
Wilson, 14 111. 91. 

It may be maintained by one joint tenant 


or tenants in common against another who 
has dispossessed him; White’s Lessee v. 
Sayre, 2 Ohio 110; Barnitz v. Casey, 7 Cra. 
(U. S.) 456, 3 L. Ed. 403; Clark v. Vaughan, 

3 Conn. 191; Den v. Bordine, 20 N. J. L. 
394; Edwards v. Bishop, 4 N. Y. 61; Peterson 
v. Laik, 24 Mo. 541, 69 Am. Dec. 444; Avery 
v. Hall, 50 Vt. 11. Co-tenants need not join 
as against a mere disseisor; Smith v. Stark- 
weather, 5 Day (Conn.) 207; Chesrouud v. 
Cunningham, 3 Blackf. (Ind.) 82; Craig v. 
Taylor, 6 B. Monr. (Ky.) 457; but mere ten- 
ants in common may; Ilicks v. Rogers, 4 
Cra. (U. S.) 165, 2 L. Ed. 5S3; Innis v. Craw- 
ford, 4 Bibb (Ky.) 241; Carnp v. Homesley, 
3u N. C. 211. It may be maintained by the 
wife against the husband to recover her sep- 
arate real estate; Crater v. Crater, 118 Ind. 
521, 21 N. E. 290, 10 Am. St. Rep. 161. 

A court of law will not uphold or enforce 
an equitable title to land as a defence to 
an action of ejectment; Johnson v. Christian, 
128 U. S. 374, 9 Sup. Ct. S7, 32 L. Ed. 412; 
Doe v. Aiken, 31 Fed. 393; contra, Brolaskey 
v. McClain, 61 Pa. 146; but see, Brame v. 
Swain, 111 N. C. 542, 15 S. E. 938; Hamilton 
v. Williford, 90 Ga. 210, 15 S. E. 753. In 
Pennsylvania, ejectment lies on an equitable 
title and is the full equivalent of a bill in 
equity; Winpenny v. Winpenuy, 92 Pa. 440. 

Where a defendant has entered a disclaim- 
er of title and possession, he cannot defend 
his possession as agent of his wife without 
first showing a title in her; Duncan v. Sher- 
man, 121 Pa. 520, 15 Atl. 565. 

Where a defendant in ejectment repudi- 
ates a tenancy and claims a title in fee, he 
dispenses with the necessity of notice to 
quit; McGiunis v. Fernandes, 126 111. 22S, 
19 N. E. 44; Simpson v. Applegate, 75 Cal. 
342, 17 Pac. 237. 

Plaintiff in ejectment in proviug title need 
not go further back than the common source 
of title, where the defendant claims under 
the same person; .Johnson v. Cobb, 29 S. C. 
372, 7 S. E. 601; Luen v. Wilson, 85 Ky. 503, 
3 S. W. 911; Laidley v. Land Co., 30 W. Va. 
505, 4 S. E. 705; Blalock v. Newhill, 78 Ga. 
245, 1 S. E. 383; Drake v. Happ, 92 Mich. 
5S0, 52 N. W. 1023. 

In case title is denied, it cannot be prov- 
ed by merely producing a deed, but when 
such a deed is produced from a grantor who 
was in possession, or where possession was 
taken and held under such deed, and the 
premises in the deed are clearly identified, 
then a prhna facie. title is shown; Hartley 
v. Ferrell, 9 Fla. 374; McFarlane v. Ray, 14 
Mich. 465; Hall v. Kellogg, 16 Mich. 135; 
Cottrell v. Pickering, 32 Utah 62, S8 Pac. 
696, 10 L. R. A. (N. S.) 404. 

The plca of not guilty raises the general 
issue; Zeigler v. Fisher’s Heirs, 3 Pa. 365; 
King v. Kent’s Heirs, 29 Ala. 542. 

Tlic jutlgment is that the plaintiff recover 
his term and damages; Battin v. Bigelow, 
Pet. C. C. 452, Fed. Cas. No. 1,10S; Congrega- 
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tional Soc. in Newport v. Walker, 1S Vt. G00; 
Livingston v. Tanner, 12 Barb. (X. Y.) 4S1; 
Carroll v. Carroll, 1G How. (U. S.) 275, 14 
L. Ed. 93G; or damages merely wbere tbe 
the terin expires during suit; Jackson v. 
Davenport, 1S Jolins. (N. Y.) 295. 

Where tbe fictitious form is abolishcd, Iiow- 
ever, tbe possession of tlie land generally is 
recovered, and the recovery may be of part 
of wliat the demandant claims; Treon’s Les- 
see v. Enierick, G Oliio 391 ; Thornton’s Les- 
see v. Edwards, 1 II. & Mcll. (Md.) 35S; 
Vrooman v. Weed, 2 Barb. (N. Y.) 330; 
Lcnoir v. South, 32 N. C. 237; Littlc v. Bish- 
op, 9 B. Monr. (Ky.) 2-10; Loard v. Bhilips, 
4 Sneed (Tonn.) 5GG; Messick v. Tliomas, 84 
Va. S91, G S. E. 4S2. 

The damages are, regnlarly, noniinal mere- 
ly; and in such case an action of trespass 
for mesne profits lies to recover tbe actual 
damages; Baron v. Aheel, 3 Jobns. (N. Y.) 
481, 3 Am. Dec. 515; Shipley v. Alexander, 
3 Harr. & J. (Md.) S4, 5 Am. Dcc. 421; Mil- 
ler v. Mclclior, 35 N. C. 439; Davis v. Doe, 
25 Miss. 445; Sauuders v. Lee, 101 N. C. 3, 
7 S. E. 590; Gooeh v. Botts, 110 Mo. 419, 
20 S. W. 192; Roach v. Heffernan, G5 Vt. 
4S5, 27 Atl. 71. See Trespass for Mesne 
pROFrrs; Adverse Tossession. 

In some states, however, fnll damages may 
be assessed by the jury in the original ac- 
tion ; Congregational Soc. in Newport v. 
Walker, 18 Vt. G00; Livingston v. Tanner, 
12 Barb. (N. Y.) 4S1; Jenkins v. Means, 59 
Ga. 55; Emrich v. Ireland, 55 Miss. 390; 
Whissenhunt v. Jones, 7S N. C. 3G1; and the 
vcrdict is conclusive as to the damages ; 
Mills v. Flctcher, 100 Cal. 142, 34 Pac. 037. 

For the history of ejectment, see 3 Sel. 
Essays in Ânglo-Amcr. L. Hist. Gll. 

EJECTUM. That wliich is thrown up by 
the sea. Warder v. La Belle Creole, 1 Pet. 
Adm. Dcc. 43, Fed. Cas. No. 17,1G5. Sec 

JETSAM. 

EJERCIT0RIA. In Spanish Law. The ac- 
tion wliich lics against the owner of a ves- 
sel for debts contracted by the master, or 
contracts entercd into by him, for the pur- 
pose of repairing, rigging, and victualliug 
the same. 

EJUSDEM GENERIS (Lat.). Of tlie same 
kind. 

In the construction of law?, wills, and othcr in- 
struments, general words following an enumeration 
of specific things are usually restricted to things of 
the samc kind (ejusdem gcneris) as those specifi- 
caily cnumcrated. 

So, in the construction of wilis, whVn certain ar- 
ticles are enumerated, the term goods is to be re- 
stricted to those ejusdcm gcncris. Bacon, Abr. Lcg- 
acies, B ; Minor’s Ex’x v. Dabney, 3 Rand. (Va.) 
191; 2 Atk. 113 ; 3 id. 61. See Interpretation ; Et 
C iETERA. 

ELDER BRETHREN. A distinguislied 
hody of men, elected as masters of Trinity 
House, an institution incorporated in the 
reign of Ilenry VIII., cliarged with numerous 


important duties relating to the mariue, such 
as the superintendencc of liglirhouses. Mozl. 
& W. Dict.; 2 Steph. Com. 5n2. The full title 
of the corporation is Elder Bretlireu of the 
Iloly aud L’ndivided Trinity. It consists of 
a master, deputy master, a certain number 
of acting ehler hrethren, and of honnrary 
eldcr bretliren, witli an unlimited number 
of younger brotliren, the master and lioiior- 
ary elder bretliren being clio^en on aceount 
of eminent social position, and are elected 
by the court of elder brethren. The dei»uty 
master and elder bretliren are chosen from 
such of the younger bretlircn as have been 
commauders in tbe navy four years previ- 
ously, or have served as master in the mcr- 
chant service on foreign voyages for at least 
four years. Tlie younger brethren are clios- 
eu from oflicers of the navy or the nierchant 
sliipping service wlio possess ccrtain qualiti- 
cations. Their aetion is subject to an ap- 
peal to the Board of Trade. Two of tlie 
elder brethrcn assist the coia’t of admiralty 
at the hearing of cvery suit for collision. 
and occasionally in suits for salvage. Their 
duty is to guide the court by adviee only; 
though inüuential, thcir opinion is not legal- 
ly binding on the judges. 

ELDEST. He or she who lias the great- 
est age. 

The eldest son of a man is his first-born, 
the primo-ycnitus; L. R. 2 App. Cas. G9S; L. 
R. 12 Ch. Div. 171. See Primogenituke. 

ELECTED. In its ordinary signifieation 
this word carries with it the idea of a vote, 
generally popular, somctimcs more restrict- 
ed, and eannot be held the synonym of any 
other mode of filling a pusition. State v. 
Irwin, 5 Nev. 121; Magruder v. Swann, 25 
Md. 214. 

ELECTI0N. Choice; selection. The se- 
lection of one person from a specified class 
to discliarge eertain duties in a state, cor- 
poration, or soeiety. 

The word, in its ordinary signification, carries the 
idea of a vote, and cannot be hcid the synonym of 
any other mode of filliug a positiou ; State v. Irwin, 
5 Nev. 111. See Peoplc v. Molitor, 23 Mich. 341 ; 
Appointment. Election has often been construed to 
mean thfc act of casting and receiving the baliots,— 
the actuai time of voting, not the date of the certifi- 
catc of election. State v. Tucker, 54 Ala. 205. 

Both houses of congress, and parliamentary bodies 
in general, claim to be the sole judges of the elec- 
tion of their own members. This right seems to be 
derived from the deciaration of rights, delivered by 
the commons to the king in 1604. Brown, Law Dlct. 

In the United States this power is vested In con- 
gress and the state legisiatures by the federal and 
state constitutions, and chancellor Kent eousiders 
that “there is no other body known to the coustitu- 
tion to which such power might safely be trusted. 
It is requislte to preserve a pure and genuine rep- 
resentation, and to control the eviis of Irregular, 
corrupt, and tumultuous elections ; and as each 
house acts in these cases in a judicial character, Its 
decisions, like the decisions of any other court of 
justice, ought to be regulated by known principles 
of law, aud strictiy adhered to for the sake of uni- 
formity and certaiuty ;" 1 Com. 235. On the other 
haud, experience of the temptation to defeated mem- 
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bers, whicb makes contests, in reliance (unfortu- i 
nately too often \£ell-founded) upon the irresponsi- 
bility of party majorities, leads Mr. Justice Miller to 
remark that: “This provisiou . . . seems, from 
the experience of the past, to have been one of those 
principles adopted from the English house of com- 
mons which has not workcd well with our institu- 
tions, and which the house of commons itself has 
been obliged to abandon. Contested elections are 
now, by the law of England, tried before the judi- 
ciary, and the judgment of the court is conclusive 
upon the subject. It is conceded on all hands that 
justice is in this way more uearly administered 
with accuracy than it was under the former system. 
Both in that country and in this, under the former 
method, the result of a contested election has been 
very generally forecast by a knowledge of the rela- 
tions of the parties contesting to the political ma- 
jority or minority of the house in which the contest 
is carried on. As this is a constitutional provision, 
however, there exists no power in the legislature, 
without an amendmeut of that instrument, to refer 
these contested cases to the judiciary. The increas- 
ing number of contested election cases arising out 
of frauds supposed to be perpetrated at the elec- 
tions themselves, the iuvestigation of which is al- 
ways diflScult, and the uucertainty of a fair and 
impartial decision . . . render it doubtful wheth- 
er the entire provision on this subject is of any 
value.” Miller, Const. 193. 

Much may be said in support of the views of each 
of these learned commentators, and there is a pos- 
sible middle ground practicable under existing con- 
stitutional conditions, which might be suggested. 
That would be to provide for a judicial determina- 
tion of the contest in the first instance, reserviug to 
the legislative body the final declsion only on ex- 
ception or appeal under such limitations as would 
preserve and emphasize the judicial character of 
the proceeding. This would, ou the one hand, pre- 
serve the absolute iudepeudence of the legislature 
as one of three co-ordinate branches of the govern- 
men t, — a basic principle, it may be remarked, of 
American and not of English governmental policy,— 
and at the same time add to the difiiculty and prob- 
ably lessen the frequency of partisan decisions, 
contrived in the comparative secrecy of committce 
rooms and consummated by the mere hrute force of 
a majo-rity. 

Election of Public Officers. The right to 
vote is not a natural one but is derived from 
constitutions and statutes; it is not a privi- 
lege protected by the Fourteenth Amend- 
ment; Minor v. Happersett, 21 Wall. 103, 
22 L. Ed. 027. Each state determines for it- 
self the qualifications of its voters, and the 
United States adopts the state law upon the 
subject as the rule in fedcral elections in 
accordance with Section 2, article 1 of the 
Constitution of the United States, which pro- 
vides that “the house of representatives shall 
be composed of members chosen every sec- 
ond year by the people of the several states, 
and the electors in each state shall liave the 
qualifications required for electors of the 
most numerous branch of the state legisla- 
ture.” 

The power of the state governments, how- 
ever, to prescribe the qualifications of elec- 
tors is limited by the Fifteenth Amendment 
of the Constitution which provides “that the 
right of citizens of tlie United States to vote 
shall not be denied or abridged by the Unit- 
ed States or by any state, on account of 
race, color, or previous condition of servi- 
tude.” This provision renders void all pro- 


visions of a state constitution or a state law 
which come in conflict with it or tvith any 
act of cougress passed to enforce it; Mc- 
Crary, Elections 2; Ex parte Yarbrough, 110 
U. S. G63, 4 Sup. Ct 152, 28 L. Ed. 274. In 
the territories the right to vote is regulated 
by congress. 

The riglit to vote, if once given by a state 
constitution, canuot be impaired or taken 
away by legislation. But the legislature can 
regulate the right to vote in a reasonable 
way by prescribing questions to be propound- 
ed to voters to test their qualifications; 
State v. Lean, 9 Wis. 279; or by requiring 
them to swear to support the Constitution 
of the United States, or by requiring regis- 
tration. But regulations must not in any 
way impair the right to vote, and hence it 
has been held that an act prohibiting from 
voting those who, having been drafted into 
the military service and duly notified, had 
failed to report for duty, was void; MeCaf- 
ferty v. Guyer, 59 Pa. 109. An act requiring 
the voter to declare under oath that he is 
not guilty of any crime and has not volun- 
tarily borne arms against the United States 
lias also been held void; Rison v. Farr, 24 
Ark. 1G1, 87 Am. Dec. 52. But see Randolph 
v. Good, 3 W. Va. 551. The right to vote 
can, however, be limited to male citizens or 
extended to females, but* only upon the same 
terms and conditions as are applied to 
males; U. S. v. Anthony, 11 Blatch. 200, Fed. 
Cas. No. 14,459; Minor v. Happersett, 53 Mo. 
58; Wheeler v. Brady, 15 Kan. 2G; Lyman 
v. Martin, 2 Utah, 136. Different qualifica- 
tions for persons to vote upon the question 
of licensing the sale of intoxicating liquors, 
from those prescribed in a state constitution 
for electors of public otficers, may be pre- 
scribed by a legislative act; Willis v. Kalm- 
bach, 109 Va. 475, G4 S. E. 342, 21 L. R. A. 
(N. S.) 1009; but the legislature may not 
prescribe additional qualifications for voters 
to those fixed in the constitution; Johnson 
v. Grand Forks Couuty, 16 N. D. 3G3, 113 N. 
W. 1071, 125 Am. St Rep. GG2. 

The qualifications of voters in the dilferent 
states are usually citizenship, residence for 
a given period, age (21 years), sometimes 
payment of taxes, ownership of land, and 
education, and mental capacity. See Grand- 

FATHER CLAUSE. 

As to woman suffrage, see that title. 

See Citizen ; Residence ; Naturalization ; 

DOMICIL. 

Elections must be held at the time and 
place required by law. Legislative or con- 
stitutional provisions on tliis questior are 
mandatory; Chase v. Miller, 41 Pa. 403; 
Opinion of the Jiulges, 30 Conn. 591; and 
votes cast by soldiers in the field, outside of 
the state, under a statute permitting it, are 
not valid, when the constitution requires a 
citizen to vote at his place of residence. In 
the absence of any constitutional provision 
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a statute providing tlmt soldiers in service 
may vote is valid; Morrison v. Springer, 15 
Ia. 30-1. 

A soldier inaking liis pennanent residence 
at a soldiers’ kome does not tkereby ac<iuire 
a riglit to vote in tke precinct wkere tke in- 
stitution is situated; Powell v. Spackman, 
7 Idaho G02, G5 Pac. 503, 54 L. R. A. 378. 

If polls are moved to a place not autkor- 
ized, the election becomes void; Melvin’s 
Case, GS Pa. 333; if the polls are not kept 
open as reipiired k.v law, tke election will be 
set aside, if enougk votes were thereby ex- 
cluded to change or render doubtful tlie re- 
sult; ICnowles v. Yates, 31 Cal. S2; Meivin’s 
Case, G8 Pa. 333; bnt see State v. Smitk, 4 
Wask. GGl, 30 Pac. 1004; but it is doubtful 
wkether a few minutes’ delay in opening tke 
polls will avoid an election; 5 Eng. El. Cas. 
3S7; 4 id. 378. Closing polls too soon; Cle- 
land v. Porter, 74 111. 7G, 24 Am. Itep. 273; 
or during tke dinner kour will not vitiate 
the election; Fry v. Ilootk, 19 Oliio St. 25. 
Bnt tlie casting of enougk votes after tke 
proper kour for closing to ehange tke result 
will; Contested Election of Locust Ward, 4 
Pa. L. J. 341. See 3 Cong. El. Cas. 5G4. 

Generally speaking, notice is essential to 
tke validity of an election: McCrary, Elect. 
S7; aiul all qualified voters who absent 
themselves from au election duly called are 
presumed to assent to tke expressed will 
of tke majority of tliose voting. evcn thougk 
only a minority of tkose entitled to vote 
reaily do vote; Walker v. Oswald. GS Md. 
14G, 11 Atl. 711; but fonnalities or even tke 
absence of notice may be dispensed with, 
wkere there kas been an actual election by 
the people; Dishon v. Smitk, 10 Ta. 212. See 
Seymour v. Tacoma, G Wash. 427, 33 Pac. 
1059; Woodward v. Sanitar.v Dist., 99 Cal. 
554, 34 Pac. 239; but it would seem tkat, if 
by a dcfault of notice, enougk voters were 
deprived of a ehance to vote, to change tke 
result, the election would be void; McCrary, 
Elect. SS. Tke fact tliat an order providing 
for an election of the board of education 
was passed by less than a quorum of tlie 
board, does not affect the validity of tke 
election, wkere it is lield at tke time provid- 
ed by statute and tkcre is no statute provi- 
sion requiring the order to be made; Acker- 
man v. Ilaenck, 147 111. 514, 35 N. E. 3S1. In 
California, in a mucb considered case, it 
was held tkat voters must take notice of 
general elections prescribed by law, and in 
such cases provisions of tlie laws as to no- 
tice are nierely directory; but that in elec- 
tions to fill vacancies, tlie requirements as to 
notice must be fully complied with ; People 
v. Weller, 11 Cal. 49, 70 Am. Dec. 754. In 
tkis case it was further held that, witkout 
statutory regulations, no election can be 
keld. See also People v. Martin, 12 Cal. 409; 
Com. v. Smith, 132 Mass. 2S9; City of Lafa- 
yette v. State, G9 Ind. 21S; Jones v. Gridley, 
20 ICan. 5S4; Bolton v. Good, 41 N. J. L. 29G; 


People v. Crissey, 91 N. Y. GIG. An eleefion 
to fill a vacancy caimot be held where suck 
vacaucj" did not occur long enougk before tke 
election to enable due notice to be given; 
Beal v. Bay, 17 Ind. 554; People v. Martin, 

12 Cal. 409. A failure to give more tkan 
tliree days’ notice may not be fatal to tke 
eleetion, if there was full knowledge tkereof 
aud a full vote; State v. Carroll, 17 II. I. 
591, 21 Atl. S35. 

Slight irregularities in the manner of cou- 
ducting eleetions, if not fraudulent, will not 
avoid an election; Paine, Elect. 502. For in- 
stance, the presence of oue of tke candidates 
in tke roorn where the election was lield, and 
the fact tliat ke intermeddled witk tke bal- 
lots, was lield not to vitiate tke poll, there 
not appearing to kave been any actual fraud: 
Bright. Elect. Cas. 2GS. Irregularities which 
do not tend to affect results, will not defeat 
the will of the majority; Juker v. Com., 20 
Pa. 493. Where a special election was not 
called by legal autliority, the fact tkat tlie 
people voted for tke several candidates, will 
not render tke election valid; People v 
Palmer, 91 Mich. 2S3, 51 N. W. 999. 

A majority of voters is necessary to pass 
a constitutional amendment, by a popular 
vote, but it will be presumed tkat the num- 
ber of tkose who voted is tke nuinber of tke 
qualified voters; 22 Alb. L. J. 147: see as to 
the latter poiut, St. Josepk Township v. Rog- 
ers, 1G Wall. (U. S.) G44, 21 L. Ed. 32S. But 
there may be a constitutional or statutory 
metkod prescribed for ascertaining a ma- 
jority, in wliich case the presumption stated 
does not apply. Tkus, in Delaware, a major- 
ity to determine wketber a constitutional 
convention shall be called is to be ascertain- 
ed by the higbest vote cast at any one of tke 
last three preceding elcctions; Const. 1S31. 

As to whetker. wlien tke person receiving 
the higkest number of votes is ineligible. 
tke person receiving tke next kighest num- 
ber of votes is thereby elected : In England 
it is held that tke second kigkest is elected 
only wken it is afiirmatively skowu tkat the 
voters for tke candidate higkest in votes had 
suck actual knowledge of kis ineligibility 
tliat thev must be taken to have tkrown 
away their votes wilfully; L. R. 3 Q. B. G29; 
so in People v. Clute, 50 N. Y. 451, 10 Am. 
Rep. 50S. But in other cases tkis distinction 
kas not becn regarded, and it kas been keld 
tkat tke election is void ; Sauiulers v. Ilayncs, 

13 Cal. 145 ; Sublett v. Bedwell. 47 Miss. 2GG, 

12 Arn. Rep. 33S; People v. Molitor, 23 Mich. 
341 ; State v. Bell, 1G9 Ind. Gl, S2 N. E. G9. 

13 L. R. A. ( N. S.) 1013, 124 Am. St Rep. 
203. The better opinion is stated by Cooley 
(Const. Lim.) ancl Dillon (Muu. Corp.l to be 
in accordance with this T, ie\v. This rule was 
followed in Rhode Island in the presidential 
election of 1S7G; In re Corliss. 1G Am. L. 
Reg. 15, witk a note by Judae Mitckell. It 
was therein also keld thnt tke ineligibilitv 
at tbe time of election cauuot ke removed by 
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a subsequent resiguation of tbe office whicb 
constituted tbe ineligibility. 

Wbcre a candidatc wbo receives tbe bigb- 
est number of votes dies on election day, 
tbat candidate for tbc same office wbo re- 
ceives tbe next higbest number of votes is 
not eleeted; State v. Speidel, G2 Obio St. 15G, 
5G N. E. S71. 

Where tbere is a tie vote and one of tbe 
candidates refuses to participate in tbe 
drawing prescribed by statute, tbe office can- 
not tbereby be declared vacant, and an ap- 
pointment to fill sucb alleged vacancy is in- 
valid ; Com. v. Meanor, 1G7 Pa. 202, 31 Atl. 
552. 

The legislative precedents as to tbe effect 
of ineligibility are not uniform. See Sublett 
v. Bedwell, 47 Miss. 2GG, 12 Am. Rep. 33S; 
People v. Clute, 50 N. Y. 451, 10 Am. Rep. 
50S. 

An act providing for tbe registration of 
voters, either local or general in its opera- 
tion, is witbin tbe legislative power and con- 
stitutional; Cowan v. PiWse, 93 Ky. 156, 
19 S. W. 407. 

Tbe election laws of tbe United States of 
1S70 and 1S71, for supervising tbe election 
of representatives, now repealed, were con- 
stitutional; Ex parte Siebold, 100 U. S. 371, 
25 L. Ed. 717. 

A wager upon tbe result of an election. 
being contrary to public policy, is void; 
Bunn y. Riker, 4 Johns. (N. Y.) 426, 4 Am. 
Dec. 292; Jobnston v. Russell, 37 Cal. G70; 
Reynolds v. McKinney, 4 Kan. 94, S9 Am. 
Dec. G02. All contracts tending to corrupt 
elections are also void; Nicliols v. Mudgett, 
32 Vt. 54G. In Pennsylvania and otber 
states one betting on tbe result of an elec- 
tlon is disfrancbised as a voter tbereat. 

See Corrupt Practices. 

Election Officers. Canvassing officers and 
return judges are ministerial officers only; 
they exercise no judicial or discretionary 
function; Cooley, Const. Lim. 7S3; State v. 
Steers, 44 Mo. 223; Morgan v. Quackenbush, 
22 Barb. (N. Y.) 72; Clark v. Board of Ex- 
aminers of Hampden County, 12G Mass. 282. 
It is said tbey may judge whethcr the re- 
turns are in due form; People v. Head, 25 
111. 328. Tbe acts of such officer, witbin 
tbe scope of bis autbority, are presumed to 
be correct; Littell v. Robbins, 1 Bartl. 13S. 
Tn some states, canvassing officers have tbe 
power to revise tbe returns, bear testimony, 
and reject illegal votes; it is so in Texas, 
Alabama, Louisiana, and Florida; McCrary, 
Elect. G7. Where election officers bave en- 
forced an erroneous view as to tbe qualifica- 
tions of voters, whereby legal voters are not 
permitted to vote, an election may be set 
aside, especially if it appear that such votes 
would bave changed or rendered doubtful 
the result of tbe election; Brigbt. Elect. Cas. 
455; McCrary, Elect. G8. A canvassing board 
wbicb bas counted a vote and declared the 


rcsult, is functus offtcio. It cannot make a 
recount; Bowen v. Hixon, 45 Mo. 340; llad- 
ley v. City of Albany, 33 N. Y. G03, SS Am. 
Dec. 412; State v. Donnewirtb, 21 Oliio St. 
21G. 

It is a gcneral rule tbat tbe errors of a 
returning oflicer sball not prejudice the 
riglits of innocent voters; Cl. & H. 329; (see 
Bebreusmeyer v. Ivreitz, 135 111. 591, 2G N. 
E. 704; Ackerman v. Ilaenck, 147 111. 514, 
35 N. E. 3S1) ; as wbere it was tbe duty of 
the officer to return tbe votes sealed and be 
returned tbem unsealed, it was held tbat in 
tbe absence of any suspicion of fraud tbe re- 
turn was good. Also where a state prescrib- 
ed a certain form of certificate to be execut- 
ed by tlie election otticer, it is sufficient if 
tbe certificate is substantially in tbat form, 
and if an election officer insert by accident 
tbe wrong name in liis return of the persons 
voted for, tbe mistake may be corrected; Cl. 
& H. Elect. Cas. 229, 3G9. 

But it bas also been beld tbat where a stat- 
ute requires the election officer to place on 
eacb ballot the number corresponding witli 
tbe nurnber of tbe voter, tbe failure so to 
number will deprive tbe voter of bis rights; 
Ledbetter v. Hall, G2 Mo. 422 ; West v. Ross, 
53 Mo. 350. All regulations intended to se- 
curc tbc purity of elections are of vital im- 
portance and must be enforced to tbe letter; 
Jones v. State, 1 Kan. 273, 279; Gilleland v. 
Schuyler, 9 Kan. 5G9. Regulations wbich 
affect tbe time and place of tbe election and 
the legal qualifications of tbe voters are usu- 
ally matters of substance, wbile those relat- 
ing to tbe recording and return of the votes 
received and tbe mode and manner of .con- 
ducting tbe details of tbe election are direc- 
tory. 

A statute requiring an official act, for pub- 
lic purposes, to be done by a given day, is 
directory only; People v. Allen, G Wend. (N. 
Y.) 4SG. A representative in tbe legislature 
cannot be deprived of bis seat by tbe failure 
of mere electiou officers to make tbe retum 
required by law to tbe seeretary of state; 
see opinion of tbe judges in Maine; Me. 
Laws, 1S80, p. 225, where many election ques- 
tions are considered fully. IMere irregulari- 
ty on tbe part of election officers, or tbeir 
omission to observe some merely directory 
provision of tlie law, will not vitiate thc 
poll; Anderson v. Winfree, 85 Ky. 597, 4 S. 
W. 351, 11 S. W. 307; nor is an election in- 
valid because tbe election officers de facto 
were disqualified; Quinn v. Markoe, 37 Minn. 
439, 35 N. W. 2G3; State v. Goowin, G9'Tex. 
55, 5 S. W. G7S; so also irregularities whicb 
do not tend to affect results are not allowed 
to defeat tlie will of the majority, whicb 
must be respected, even wben irregularly ex- 
pressed; Lane v. Cary, 19 Barb. (N. Y.) 540; 
Juker v. Com., 20 Pa. 493; Morris v. Van- 
laningham, 11 Kan. 2G9; Ranney v. Brooks, 
20 Mo. 107; People v. Bates, 11 INIich. 362, 
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S3 Am. Dee. 745; McKinney v. 0‘Connor, 20 
Tex. 5; Keller v. Clnipinan, 34 Cal. 03o; 
Bright Eleet. Cas. 44S, 440, 450. 

By the laws of soine states separate boxes 
are ke[)t at the voting polls for the reeeption 
of ballots for different oilicers, and the ques- 
tion has arisen whether a ballot dropped 
into the wrong box can be eounted. Tliere 
is some conlliet of authority ou tliis point, 
but it has been held by the supreme court 
of Michigan that a voter cannot be deprived 
of his vote by the mistake or fraud of an 
ollicer in depositing it in the wrong box, if 
tbe intention of a voter can be ascertained 
with r’easonable certainty ; and for tlie same 
reason a ballot should not be rejected be- 
eause put in the wrong box by the honest 
mistake of the voter himself; I'eople v. 
Bates, 11 Mich. 302, 83 Am. Dec. 745. 

An eleetion officer who wilfully and cor- 
ruptly refuses to any qualihed eitizen the 
right to vote or to register is liable in dam- 
ages to the person injured ; Asliby v. White, 
1 Sm. L. Cas. (7tli ed.) 455; 2 Ld. Itaym. 
95S; Bernier v. Uussell, S9 111. 00. Equity 
wiH not interpose to protec-t the right to vote, 
it being a mere politieal right; Shoemaker 
v. City of Des Moines, 129 Ia. 244, 105 N. 
W. 520, 3 L. R. A. (N. S.) 3S2. In England 
and in most of the states proof of a mali- 
eious or a corrupt purpose on the part of the 
oflicer is neeessary; Weekerly v. Geyer, 11 
S. & R. (Pa.) 35; but in Massachusetts it is 
not necessary to show malice, and this rule 
lias been followed in Ohio aud Wisconsin. 
But even in Massachusetts the officer is not 
liable if he acted uuder a niistake iuto whieh 
he was led by the condnct of the plaintiff; 
Lincoln v. Hapgood, 11 Mass. 350; Gillespie 
v. Palmer, 20 Wis. 544. See Jenkins v. 
. Waldron, 11 Johns. (N. Y.) 114, 6 Am. Dec. 
359; State v. Smith, 1S N. II. 91; State v. 
Robb, 17 Ind. 53G. 

Exemplary damages may be reeovered if 
the refusal was wilful, corrupt, and fraudu- 
lent; Elbin v. Wilson, 33 Md. 135. Equity 
may upon the relation of the Attorney Gen- 
eral, the Governor and the state committee 
ehairman, restrain by injunction election of- 
ticials from eommitting illegal and fraudu- 
lent acts, though the acts eharged, if com- 
mitted, eonstitute criminal offenees; People 
v. Tool, 35 Colo. 225, SG Pac. 224, 229, 231, G 
L. R. A. (N. S.) S22, 117 Am. St. Rep. 19S. 

The jurisdiction to hear and determine 
election cases, though by common law in 
eonrts having ordinary eommon-law jurisdic- 
tion, is generally regulated by special stat- 
ntes in most of the states. 

Where a court can reach a conclusion as 
to the actual legal vote east at a precinet, 
on a contest of an election, it can give elTect 
to it notwithstanding the eleetion officers 
may have boen guilty of misconduct; Lucky 
v. Police Jury, 4G La. Anu. G79, 15 South. 89. 

Ballots. Voting by ballots is by a tic-ket 


or ball and secrecy is an essential part of 
this manner of voting; State v. Shaw, 9 S. 
C. 94; Brisbin v. Cleary, 2G Minn. 107, 1 N. 
W. 825; L. R. 10 C. P. 755; therefore a stat- 
ute whieh provides for numbering ballots is 
repugnant to a constitutionul provision that 
elections shall be by hallot; Williams v. Stein» 

38 Ind. 89, 10 Am. Rcp. 97 ; contra , State, v. 
Connor, SG Tex. 133, 23 S. W. 1103; People 
v. Bidelman, G9 Ilun 59G, 23 N. Y. Supp. 954; 
Ex parte Owens, 148 Ala. 402, 42 Suutli. C7G, 
S L. R. A. (N. S.) SSS, 121 Am. St. Rep. 07; 
unnumbered ballots are not void aithough 
the omission to number them is a misde- 
meanor; Montgomery v. Henry, 144 Ala. 029, 

39 South. 507, 1 L. R. A. (N. S.) G5G, G Ann. 
Cas. 905. 

Ballots are freijuently deposited which do 
not clearly indicate the voter’s intentiun; 
for instance, by misspelling the name of a 
candidate, ete. Tlic rule in such cases is 
thus stated in Cooley, Const. Lim. Gll : “We 
tliink evidence of such facts as may be eall- 
ed the circumstances surrounding the elec- 
tion, — such as, who were the eandidates 
brought forward by the nominating conven- 
tions; wliether other persons of the same 
name resided in the district from which the 
officer was to be chosen; and if so, whether 
they were eligible or had been named for tlie 
office; if the ballot was priuted imperfeetly, 
how it came to be so printed, and the like,— 
is admissible for the purpose of sliowing 
that an imperfeet ballot was intended for a 
particular candidate, unless the name is so 
different tliat to thus apply it would be to 
contradic-t tlie hallot itself, or unless the bal- 
lot is so defective that it fails to sliow anv 
intention whatever, in whieh case it is inad- 
missible.” See on this point, Attorney-Gen- 
eral v. Ely, 4 Wis. 430; People v. Pease, 27 
N. Y. 64, S4 Am. Dec. 242. The ease in Peo- 
ple v. Tisdale, 1 Dougl. (Mich.) 65, which is 
contra , was overruled in People v. Cicott, 16 
Mich. 2S3, 97 Am. Dcc. 141, and the rule 
above laid down by Judge Cooley approvcd 
and followed. Thns votcs for “E. M. Brax- 
ton,” “Elliot Braxton,” and “Braxton” have 
been counted for Elliot M. Braxton in the 
42d Congress. See McCrary, Elect. 296. 
Ballots cast for “D. M. Carpenter,” “M. D. 
Carpenter,” “M. I. Carpcnter,” aml “Carpen- 
ter” were counted for Mathew IT. Carpenter: 
Attorney-General v. Elv, 4 Wis. 430. Ballots 
for “Judge Ferguson” were eounted for Feu- 
ncr Ferguson; 1 Bartl. '2G7. Ballots east 
for “E. Clark” aiui “Clark” were counted for 
E. E. Clark ; tliose cast fnr “W. E. Robso,” 
“Robcrtson,” “Rol ers,” and “Robin— ” were 
eounted for W. E. Robinson. Where the only 
eandidates for an otliee were Caleb Gumm 
and Joel D. Ilubhard, votes for “J. D. Iluba,” 
“J. D. tlubba,” “J. D. Ilub,” and also one for 
“Iluber,” and one for “D. Huber,” are prop- 
erly eounted for Hubbard; Gumm v. Ilub- 
t bard, 97 Mo. 311, 11 S. W. 01, 10 Am. St. 
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Rep. 312. See opinion of jndges of supreme 
court of Maine, printed in Maine Laws, 1SS0, 
App. p. 225. 

A ballot containing the narnes of two can- 
didates for tlie same office is bad as to both, 
but is not thereby vitiated as to other names 
of candidates on the same ballot; Attorney- 
General v. Ely, 4 Wis. 420; State v. Fox- 
worthy, 29 Neb. 341, 45 N. W. G32; where a 
ballot contains the names of three persons 
for the same office, and there is only one va- 
cancy to be filled, it should be rejected; 
Montgomery v. O’Dell, 67 Ilun 1G9, 22 N. Y. 
Supp. 412. 

Where there are statutory provisions as 
to the marking of ballots, the paper on 
which they are printed, ete., a ballot not 
complying with the law should not be reeeiv- 
ed; the direction is mandatory; Com. v. 
Woelper, 3 S. & R. (Pa.) 29, S Am. Dec. G2S; 
Parvin v. Wimberg, 130 Ind. 5G1, 30 N. E. 
790, 15 L. R. A. 775, 30 Am. St. Rep. 254; 
but see People v. Ivilduff, 15 111. 492, G0 
Am. Dec. 7G9, where the law required white 
paper without any marks, and blue-tinted 
paper, ruled, was used, and the ballot de- 
clared legal; and where the law required 
the marking of the ballots with ink, if oth- 
erwise regular and marked with a pencil, 
they were eounted; State v. Russell, 34 Neb. 
11G, 51 N. W. 465, 15 L. R. A. 740, 33 Am. 
St.'Rep. G25. In Ivirk v. Rhoads, 4G Cal. 398, 
the court held, in this connection, that as to 
those things over which the voter has con- 
trol, provisions as to the appearance of bal- 
lots are mandatory; and as to those things 
that are not under his control, such proW- 
sions are directory. Ballots on which a priht- 
ed name is erased and another name written 
in its place are valid; People v. Saxton, 22 
N. Y. 309, 78 Am. Dec. 191; Fenton v. Scott, 
17 Or. 1S9, 20 Pac. 95, 11 Am. St. Rep. S01; 
but see State v. McElroy, 44 La. Ann. 79G, 
11 South. 133, 16 L. R. A. 278, 32 Am. St. 
Rep. 355. 

Wliere a law provides that the voter may 
insert in the blank space provided therefor 
any name not already on the ballot, it was 
held that such insertion might be made by 
the use of a “sticker” as well as by writing 
the name of the candidate; De Walt v. 
Bartley, 146 Pa. 529, 24 Atl. 1S5, 15 L. R. A. 
771, 2S Am. St. Rep. S14. 

The fact that some of the ballots cast at 
an election were marked, and thereby ren- 
dered void by the election law, does not in- 
validate the ballots that were regular; Peo- 
ple v. Bidelman, 69 Hun 59G, 23 N. Y. Supp. 
954. 

Australian Bailot. This system, the lead- 
ing features of which have now been adopt- 
ed in many of the states, is the first im- 
portant gift to civilization from the conti- 
nent of Australasia. It revives the secret 
ballot in the time of Cicero, under the Ga- 
binian Law. It originated in South Austra- 


lia soon after the beginning of the present 
century as the result of the efforts of Mr. 
Francis S. Dutton, and thenee passed from 
state to state in Australasia, theu to the 
mother country in Europe, afterward to 
Canada, and eastward to continental coun- 
tries, and finally westward again to the Unit- 
ed States. It has been said that a some- 
what similar system had been in vogue in 
England in Maryport for many years before 
the modem system was introduced in Aus- 
tralasia. But the Australasian system secms 
to have been purely indigenous, and was de- 
veloped without any copying or even knowl- 
edge of the system at Maryport 

The cardinal features of the system, as 
everywhere adopted, are an arrangement for 
polling by which compulsory secrecy of vot- 
ing is secured and an official ballot printed 
aud distributed by government authonty con- 
tainiug the narnes of all candidates. The 
details of the system include methods by 
which candidates may be nominated, pre- 
scribing the number of persons necessary to 
nominate a candidate, forms in which the 
various party nominations and information 
for the voters shall be printed on the ballots, 
arrangements for small closets or rooms into 
which the voter can retire and mark his bal- 
lot in secret, regulations for allowing him 
to take into the closet with him when he so 
desires a person to assist him in marking 
his ballot, and regulations for the numbering 
and counting of the ballots. See Wigmore, 
Australian Ballot System. 

The system now generally in vogue in the 
United States is in most cases not the 
Australian ballot pure and simple. One 
feature of that system is the enumeration 
of candidates for a particular office alphabet- 
ically and without designation of party name 
or emblem. This was adopted in Massachu- 
setts.. But in most states the plan, better 
adapted for the American states, is to use 
an official ballot, but, when many officers 
are voted for on a single ballot, to have the 
colurnn of each party indicated by name or 
sign or both, and permit the voter to vote 
a “straight” ticket by a single mark for all 
officers voted for. This, in various forms, 
may be terrued the American modification of 
the Australian ballot. 

The novel features of this system of vot- 
ing have given rise to rnuch litigation, and 
a considerable body of law has already ac- 
cumulated, which involves not so much new 
principles as the application of old ones to 
new conditions. It is, nevertheless, desirable 
to consider these decisions separately from 
those under the old system, as thereby a 
clearer impression is received, both of the 
system and the method of its enforeement, 
which is necessarily committed verj T largely 
to the courts, and, like cases of railroad re- 
ceiverships, devolves upon the courts the 
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exercise of functions often to some extent 
administrative as well as judicial. 

It may be said witliout reserve that the 
courts have, as a rule, been true to the fun- 
damental doctrines of the law of elections: 
to give effect to the intention of the voter, 
where it can be done without defeating the 
purpose of the legislation,— to enforee party 
rules with respect to nominations and test 
the integrity and fairness of those made by 
petition, — to disregard mere technical irregu- 
larities and hold vaüd elections carried on 
in good faith rather than to permit them to 
be defeated by the carelessness, ignorance, 
or fraud of otlicials, —to enforce rigidly the 
safeguards against bribery aud intimidation, 
and the provisions to secure the secrecy of 
the ballot which lie at the foundation of the 
system. 

For an extended discussion of the Austra- 
lian ballot laws of England and some of the 
Amcrican states, see Bowers v. Smith, 111 
Mo. 45, 20 S. W. 101, 1G L. R. A. 754, 33 Am. 
St. Rep. 491, in wliich it is lield that the 
system sliould be construed in subordination 
to tlie eoustitution and laws of the state 
wherein it is adopted. 

Such- laws have been held constitutional ; 
Bowers v. Smith, 111 Mo. 45, 20 S. W. 101, 
1G L. R. A. 754, 33 Am. St. Rep. 491; De 
Walt v. Bartley, 14G Pa. 529, 24 Atl. 185, 15 
I,. R. A. 771, 2S Am. St. Rep. S14; Attorney- 
General v. May, 99 Mich. 53S, 5S N. W. 4S3, 
25 L. R. A. 325; Ransorn v. Black, 54 N. J. 
L. 44G, 24 Atl. 4S9, 1021, 1G L. R. A. 7G9; 
Miner v. Olin, 159 Mass. 4S7, 34 N. E. 721; 
Slaymaker v. Phillips, 5 Wyo. 453, 40 Pac. 
97l! 42 Pac. 1049, 47 L. R. A. S42; Pearson 
v. Board of Sup’rs, 91 Va. 322, 21 S. E. 483. 
The objections taken will be found to in- 
clude general ones and also features of par- 
ticular statutes. The statute forhidding the 
counting of a ballot not officiallv stamped 
and marked with the initials of a judge of 
election is in conflict witli the constitntional 
provision that all persons duly qualified are 
entitled to vote aud that all elections shall 
be by ballot ; Moyer v. Van De Vanter, 12 
Wasli. St. 377, 41 Pac. 60, 29 L. R. A. C70; 
50 Am. St. Rep. 900. In Tllinois the new 
bnllot law was held to have repealed all 
other laws respecting voting on municipal 
affairs and ballots; Union County v. Ussery, 
147 111. 204, 35 N. E. GIS; but it is lield to 
apply only to tlie eleetion of oüicers and not 
to special elections to determine otlier mat- 
ters, in Wiseonsin; State v. City of Jaues- 
ville, 90 Wis. 157, G2 N. W. 933; and Penn- 
sylvania ; Evans v. Willistown Towusliip, 3 
Pa. Dist. Rep. 395. A statntory provisiou 
that a local option election shall be conduet- 
ed aeeording to the rules provided for gener- 
al eleetions requires that it shall be l>y bal- 
lot, where the constitution requires general 
eleetions to be so conducted; State v. Board 
of Canvassers, 78 S. C. 4G1. 59 S. E. 145, 14 
L. R. A. (N. S.) S50, 13 Ann. Cas. 1133. 


Questions as to the regularity of nomina- 
tion papers under the Australian ballot sys- 
tem are usually settled by the courts either 
under express statutory provisioi^ or under 
their general jurisdiction when applicable. 
A number of sucli questions decided in ref- 
erence to the then pending election are re- 
ported ln Tilbrook’s and Semmen’s Nomina- 
tions, 5 Pa. Dist. Rep. GG0; Hendley v. Reed- 
er, 5 Pa. Dist. Rep. G77. 

Wliere conüicting nominations have eacli 
certain claims to superiority, if technical 
rules only are applied, the court will give 
weight to the fact that one candidate carried 
the distriet by a decisive majority. The de- 
sire of the court in such cases is to reach 
what is substantial; Tilbrook’s and Sem- 
men’s Nominations, 5 Pa. Dist. Rep. GC0. If, 
under the rules of the party, the county 
committee has power to fill vacancies and 
did not aet, but only certain members of it 
residing within the representative district, 
such action is a elear violation of the party 
niles and the nomination by sueh irregular 
body is void; Stucker’s Nomination, 5 Pa. 
Dist. Rep. GG0. Where congressional con- 
ferees from one county of a eongressional 
district were appointed in violation of the 
party rules, the conference in wlrich thcy 
took part was not a rcgular body, and the 
nomination made by it was void; Klugh’s 
Nomination. 5 I’a. Dist Rep. GGl. Nomina- 
tions attended by fraud and the exercise of 
arbitrary power will not be upheld by the 
courts. A minority of delegates cannot nom- 
inate, and a faction may not arbitrarily se- 
lect their meeting-place in defiance of a clear 
majority of the ward executive eommittee; 
Saunders’ and Roberts’ Nominations, 5 Pa. 
Dist. Rep. 661. Where persons who are not 
delegates are permitted upon tlie floor of a 
convcntion and the evidence justifies the con- 
clusion tliat their presence was not harmless. 
the nomination is invalid; Boger's and 
Sterr’s, Laubach’s and Hessler’s Nomiua- 
tions, 5 Pa. Dist. Rep. 6G2. A nomination 
paper which attempts to name presidential 
electors, representatives at large in cougress, 
and other staie officers, as well as candi- 
dates for separate congressional, senatorial, 
and representative districts, by a single pa- 
per is bad ; Crow Anti-Coinbine Party Nomi- 
natiou Paper, 5 Pa. Dist. Rep. GG5. A eourt 
will, not, however, in the exercise of its equi- 
table powers, enjoin the printing of a eertnin 
colnmn on tlie oüicial ballot on a mere allega- 
tion that the nomination papers are defec- 
tive, false, and fraudulent. Proof of such 
allegation must be made before the court 
will fuid it so as a fact; llendley v. Reeder, 
5 Pa. Dist. Rep. G77. Whero an adequate 
remedy exists and a sufficient opportunity 
lias leen given to prcsent to the court ob- 
jections to a nomination paper. the court will 
not intcrvenc by injuncüon in relief of a 
complainant who has failed to avail himself 
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of such a remedy; Cassin v. Reeder, 5 Pa. 
Dist. Iiep. GSl. 

Whenever an official ballot is provided for 
by statute«the secretary of state will not de- 
cide which of two rival conventions of the 
same organization is the regular one, but all 
such nominations should be certified and 
left to the voters for their decisiou; State 
v. Allen, 43 Neb. 651, G2 N. W. 35; People v. 
District Court, 1S Colo. 26, 31 Pae. 339; 
Shields v. Jacob, SS Mich. 164, 50 N. W. 105, 
13 L. R. A. 7G0; Matter of Redmond, 5 Misc. 
3G9, 25 N. Y. Supp. 381; nominations by a 
bolting convention are invalid; In re Nomi- 
nation of Gibbons, 5 Pa. Dist. Rep. 194; in 
case of a tie vote in a nominating convention 
neither the candidates nor the election offi- 
cers can determine the result by lot; Beck 
v. Board of Election Com’rs, 103 Mich. 192, 
G1 N. W. 34G. Where tlie People’s Independ- 
eut party had been generally known as the 
“Populist Party,” that name could not be 
adopted by a new political organization; 
Porter v. Flick, GO Neb. 773, S4 N. W. 2G2. 

The offence of falsely making or signing 
a nomination certificate must be charged in 
the words of the statute, being unknowu at 
common law, and the want of cnminal in- 
tent is no defence, and the voter must sign 
in person, or be preseut, and request it to be 
done; Com. v. Connelly, 1G3 Mass. 539, 40 
N. E. SG2. 

As to defects in statement of naraes of 
candidates in nomination papers, see L. R. 
1 C. P. Div. 59G; L. R. 15 Q. B. Div. 273; 
12 id. 257; they are not invalidated by or- 
dinary abbreviations of names; 10 N. S. 
Wales L. R. 59. 

Provisions as to filling vacancies are not 
always mandatory, and after a fair election, 
an irregularity will not be permitted to in- 
validate it; Stackpole v. Hallahan, 1G Mont. 
40, 40 Pac. 80, 2S L. R. A. 502. 

For the form of ballots prescribed in a 
nurnber of states, see Talcott v. Philbrick, 
59 Conn. 472, 20 Atl. 436, 10 L. R. A. 150. 
For inserting names under the Australian 
ballot law in the official ballot, not legally 
entitled to insertion, see Bowers v. Smith, 
35 Cent. L. J. 305. 

Courts will not interfere with the discre- 
tion of the officer charged with the prepa- 
ration of the official baliot, as to details; 
Woods v. State, 44 Neb. 430, G3 N. W. 23. 

Prohibiting the printing of the name of 
a candidate in more than one column is con- 
stitutional; Todd v. Election Com’rs, 104 
Mich. 474, 4S0, 62 N. W. 5G4, 64 N. W. 49G, 
29 L. R. A. 330; but where the act provides 
that names shall be grouped by parties, a 
candidate named by more than one party is 
entitled to have his name appear in the col- 
umn of each; Williams v. Dalrymple, 132 
Mo. G2, 33 S. W. 447; contra , Sawin v. Pease, 
G Wyo. 91, 42 Pac. 750. 

A construction which makes the error of 
a single official disfranchise large bodies of 


voters must be avoided if the language is 
susceptible of any other; Bowers v. Smith, 
111 Mo. 45, 20 S. W. 101, 16 L. R. A. 754, 33 
Am. St. Rep. 491; and where, by the negli- 
gence of the officer, the name of a candidate 
and of the office is omitted from the ballot, 
the voter may write them, and his vote will 
be valid; People v. Prcsident, etc., of Wap- 
pingers Falls, 144 *N. Y. GIG, 39 N. E. 641. 

The provision requiring the voter to make 
a cross with a stamp opposite each name vot- 
ed for is mandatory; Lay v. Parsons, 104 Cal. 
GGl, 38 Pac. 447; Sego v. Stoddard, 136 Ind. 
297, 36 N. E. 204, 22 L. R. A. 4GS; Curran v. 
Clayton, S6 Me. 42, 29 Atl. 930 ; Parvin v. Wim- 
berg, 130 Ind. 5G1, 30 N. E. 790, 15 L. R. A. 
775, 30 Am. St. Rep. 254; but in other states 
the courts are disposed to be more liberal 
and permit marking outside of the square 
if to the right of the name; In re Vote 
Marks, 17 R. I. 812, 21 Atl. 962; Weidknecht 
v. Hawk, 13 Pa. Co. Ct. 41; Contested Elec- 
tion for Mayor of City of York, 13 Pa. Co. 
Ct. 205; Tebbe v. Smith, 108 Cal. 101, 41 Pac. 
454, 29 L. R. A. G73, 49 Am. St. Rep. 68; 
Lynip v. Buckner, 22 Nev. 42G, 41 Pac. 
7G2, 30 L. R. A. 354; Vallier v. Brakke, 7 
S. D. 343, 64 N. W. 1S0, 18G; Parker v. 
Orr, 15S 111. 609, 41 N. E. 1002, 30 L. R. 
A. 227; Ilouston v. Steele, 98 Ky. 59G, 34 
S. W. 6 (in which cases the subject of 
marks is fully considered). A provisiou 
for marking with ink is directory only, 
and pencil will answer; State v. Russell, 
34 Neb. 116, 51 N. W. 465, 15 L. R. A. 740, 
33 Am. St. Rep. 625; a blanket paster is not 
legal in Pennsylvania, but a single sticker 
may be used; Little Beaver Tp. School Di- 
rectors’ Election, 165 Pa. 233, 30 Atl. 955, 
27 L. R. A. 234. As to what distinguishing 
marks on ballots will vitiate them see Par- 
ker v. Orr, 158 111. 609, 41 N. E. 1002, 30 L. 
R. A. 227; Zeis v. Passwater, 142 Ind. 375, 
41 N. E. 796; Rutledge v. Crawford, 91 Cal. 
526, 27 Pac. 779, 13 L. R. A. 761, 25 Am. 
St. Rep. 212; People v. Board of County Can- 
vassers, 129 N. Y. 395, 29 N. E. 327, 14 L. 

R. A. 624; ,Hanscom v. State, 10 Tex. Civ. 
App. 638, 31 S. W. 547 ; and where by mistake 
“spoiled ballots” were counted the result was 
not thereby ascertained and the returns of the 
county clerk were prima facie evidence 
which should be considered by the court; 
Hendee v. Ilayden, 42 Neb. 760, 60 N. W. 
1034; voters are not confined to the names 
on the official ballot but may write other 
names thereon; Sanner v. Patton, 155 111. 
553, 40 N. E. 290; signing a ballot invali- 
dates it; Parker v. Orr, 158 111. 609, 41 N. E. 
1002, 30 L. R. A. 227. The failure of a vot- 
et to retire to the booth to mark the ballot 
does not make the marking illegal if not 
wilful; Hall v. Schoenecke, 128 Mo. 661, 31 

S. W. 97. In Michigan the supreme court 
have with much detail considered this sub- 
ject and enumerate seven methods of mark- 
ing which are defective by reason of their 
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being in effcct distinguisliing marks; Attor- 
ney-General v. Glaser, 102 Mich. 30G, G1 N. 
W. G-IS, G4 N. W. S2S. 

The provision that an ofhcer or person 
designated by law may assist a voter physi- 
cally or educationally unable to votc should 
be liberally construed ; Tearson v. I»oard of 
Supervisors, 91 Va. 322, 21 S. E. 4S3; the 
voter is the sole judge of his disability; 
Beaver County Elections, 12 Ta. Co. Ct. 227; 
contra , under the same statute; Election In- 
structions, 2 Pa. Dist. Itep. 1; the disability 
must be one contemplated by the statute and 
not drunkenness or ignorance; id.; nor that 
he left his glasscs at home; State v. Gay, 
59 Minn. G, G0 N. W. G7G, 50 Am. St. Itcp. 
3S9; a ballot is good if the voter asks as- 
sistance though he can read; Montgomery v. 
Oldharn, 143 Ind. 34, 42 N. E. 474 ; where the 
voter is required to makc oath, tliis is man- 
datory, and failure to take it invalidates 
the vote; Attorney-General v. May, 99 Mich. 
538, 5S N. W. 4S3, 25 L. It. A. 325; but if no 
form of oath is prescribed any suificient 
form of words will suffice; State v. Gay, 59 
Minn. G, G0 N. W. G7G, 50 Am. St. Itep. 3S9; 
if the statute does not restrict the voter’s 
choice of an assistant the election officers 
cannot do so; Beaver County Elections, 12 
Ta. Co. Ct. 227; but when tlie statute desig- 
nates a particular officer, it is mandatory; 
Pearson v. Board of Supervisors, 91 Va. 322, 
21 S. E. 4S3; and irregularities in the serv- 
ices of the voter’s assistant, as having one 
whcre two were required, or if thc assistant 
had received monev from a candidate, will 
not invalidate the vote; Ilanscom v. State, 
10 Tex. Civ. App. G3S, 31 S. W. 547; if the 
assistant prepares a ballot contrary to the 
direction of the voter, if fraudulently done, 
it will avoid the vote, but if it does not ap- 
pcar whether it was fraud of the assistant 
or mistake of the voter it will not be reject- 
ed; id. 

When an interpretcr was permitted by 
law but not asked for, tlie presence of one 
inside the railing, conversing with voters 
was held to vitiate the election; Attorney- 
General v. Stillson, 108 Mich. 419, GG N. W. 
3SS. 

Irrcgularitics in taking the ballot must 
be gross to defeat the election; L. R. 1G Q. 
B. Div. 739; 7 Can. S. C. 247. When tlie 
statute declares a certain irregularity fatal 
courts will give effect to it, otherwise they 
will ignore such innocent irregularities as 
are free from fraud and have not interfered 
with a fair expression of the votcr’s will; 
Bowers v. Smith, 111 Mo. 45, 20 S. W. 101, 
1G L. R. A. 754, 33 Am. St. Rep. 491. 

Irregularities which have been held harm- 
less, are: Where there were two voting plac- 
es in a precinct entitled to one; Wildman v. 
Anderson, 17 Kan. 347; Bowers v. Sinith, 111 
Mo. 45, 20 S. W. 101, 1G L. R. A. 754, 33 Am. 
St. Rep. 491; wliere ballots were reeoived by 
officers near a house appointed whose owner 


refused to pcrmit its use; Preston v. Cul- 
bertson, 58 Cal. 198; errors or irregularities 
in priuting; Allen v. Glynn, 17 Colo. 338, 29 
Pac. G7U, 15 L. R. A. 743, 31 Am. St. Rep. 
304; Miller v. Pennoyer, 23 Or. 3G1, 31 Pac. 
S30; ballots improperly prepared by the offi- 
cers and not “marked’* ballots may be 
countcd; People v. Wood, 148 N. Y. 142, 42 
N. E. 53G. 

When candidates and voters have partici- 
pated in an election and acquiesccd in the 
result failure to give notice niay be disre- 
garded; Adsit v. Board of State Canvassers, 
84 Mich. 420, 48 N. W. 31, 11 L. R. A. 534; 
and other irregularities may be so far ac- 
quiesced in by the defeated candidate that 
he will be disqualified to complain; L. R. 1 
Q. B. 433; Allen v. Glynn, 17 Colo. 338, 29 
I'ac. G70, 15 L. II. A. 743, 31 Am. St. Rep. 
304. 

Contested Elections. At common law the 
right to an office was tried by a writ of quo 
icairunto; in modern practice, an informa- 
tion in the nature of quo warranto is usual 
in the absence of a statute; McCrary, Elcct. 
19G. See 3 Bla. Com. 2G3; 2 Jurist N. S. 114. 
An act for trying contested elections without 
a jury is not unconstitutional ; Ewing v. Fil- 
ley, 43 Pa. 3S9. An act providing for the 
appointment of an election commission with 
power over contests, by the legislature, is an 
invasion of the executive power and uncon- 
stitutional; Pratt v. Breckinridge, 112 Ky. 

I, G5 S. W. 13G, GG S. W. 405. As to whetlier 
the declarations not under oath of illegal 
voters is evidence as to the votes cast by 
them, is doubtful, see State v. Olin, 23 Wis. 
319; 1 Bartl. 19, 230; Gilleland v. Schuyler, 
9 Kan. 5G9; People v. Pease, 27 N. Y. 45, S4 
Am. Dec. 242. Tlie ordinary rules of evi- 
dence apply to election cases; McCrary, 
Elect. 231; Paine, Elect. S24. A legal voter 
may refuse to testify for whom he votcd, 
but he may waive this privilege; Kneass’ 
Case, 2 Pars. (Pa.) 5S0. It is competent for 
witnesses to testify that thev were umler 
agc at the time of voting, and that their 
votes were cast for the eandidate receiving 
the largest nuinber; Crabb v. Orth, 133 Ind. 

II, 32 N. E. 711. A voter who participates 
in an election which is not secret, although 
required bv statute to he by ballot, does not 
waive his right to contest the result, as such 
waiver would be contrary to public poliey; 
State v. Board of Canvassers, 7S S. C. 4G1, 
59 S. E. 145, 14 L. It. A. ( N. S.) S50, 13 Ann. 
Cas. 1133. 

In all contested elections, the tribunal will 
look beyond the certificate of the returning 
board; People v. Yail, 20 Wend. (N. Y.) 12. 
Sec State v. Townsley, 5G Mo. 107. 

In purging the poll of illegal votes, unless 
it be shown for whom the illegal votes were 
cast, they will be deducted frum the total 
vote; In re Contested Elections of ISGS, 2 
Brewst. (Pa.) 128. 

Where the laws have been entirely disre-. 
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garded by tbe election officers and the re- 
turns are utterly unworthy of credit, the 
entire poll will be thrown out, but legal 
votes, having been properly proved, may be 
counted; Bright. Elect. Cas. 493. “Nothing 
short of the impossibility of determining for 
whom the majority of votes were given 
ought to vacate an election ;” Cl. & H. 504. 

Where another than the person retumed 
as eleeted is found to have received the 
highest number of legal votes given, he is 
entitled to the office; Varney v. Justice, SG 
Ky. 59G, 6 S. W. 457. 

Primary Elections. After an election, the 
right of successful candidates to their officcs 
is not affected by the unconstitutionality of 
the primary act under which they were 
nominated ; People v. Strassheim, 240 111. 
279, SS N. E. S21, 22 L. R. A. (N. S.) 1135; 
csueh an act may not curtail, subvert or add 
to the eonstitutional qualifications of voters; 
id. Primary elections may be provided by 
statute for political parties which cast at 
least 10 per cent. of the vote at the last gen- 
eral election, and sueli statute does not de- 
prive any person of the equal protection of 
the laws; State v. Felton, 77 Ohio St. 554, 
S4 N. E. 85, 12 Ann. Cas. 65. They are not 
within the meaning of a statute permitting 
the use of voting machines at all state, etc., 
eleetions, Line v. Board of Election Canvass- 
ers, 154 Mieh. 329, 117 N. W. 730, 18 L. R. 
A. (N. S.) 412, 16 Ann. Cas. 248. 

A law requiring the payment of a fee as a 
condition precedent to having a candidate’s 
name printed on the official primary election 
ballot, except as may be reasonable for the 
services of an auditor for filing petition, is 
unconstitutional; Johnson v. Grand Forks 
County, 16 N. D. 363, 113 N. W. 1071, 125 
Am. St. Rep. 662. 

Jn 1868, jurisdiction over contested elections 
to the House of Commons was transferred 
to the Court of Common Pleas and is now 
vested in the High Court of Justice, the cas- 
es being heard by two judges. Their deci- 
sion is certified to the Speaker of the House. 

See Ballot; Eligibility; Majoeity ; Vot- 
er; Voting Machine. 

ELECTI0N 0 F RIGHTS 0R REMEDIES. 

The obligation imposed upon a party to 
choose between two ineonsistent or alterna- 
tive rights or claims, in cases where there 
is clear intention of the person from whom 
lie derives one that he should not enjoy both. 
2 Sto. Eq. Jur. § 1075. 

A choice shown by an overt act between 
two inconsisteut rights, either of which may 
be asserted at the will of the chooser alone. 
Bierce v. Hutchins, 205 U. S. 346, 27 Sup. Ct. 
524, 51 L. Ed. S28. 

Etymologically, election denotes choice, selection 
vut of the number of those choosing. Thus, the 
election of a governor would be the choice of some 
individual from the body of the electors to perform 
the duties of governor. In common use, however, 
it has come to denote such a selection made by a 


distlnctly defined body—as a board of aldermen, a 
corporation, or state—conducted in such a manner 
that each individual of the body choosing shall 
have an equal voice in the choice, but without 
regard to the question whether the person to be 
chosen is a member of the body or not. The word 
occurs in law frequently in such a sense, especially 
in governmental law and the law of corporations. 

But the term has also acquired a more technical 
signification, in which it is oftener used as a legal 
term, which is substantially the choice of one of two 
rights or things, to each one of which the party 
choosing has equal right, but both of which he can- 
not have. This option occurs in fewer instances at 
law than ln equity, and is in the former branch, 
in general, a question of practice. 

At Law. In contracts, when a debtor is 
obliged in an alternative obligation to do one 
of two tliings, as to pay one hundred dol- 
lars or deliver one hundred bushels of wheat, 
he has the choice to do one or the other until 
the time of payment; he has not the choice, 

however, to pay a part in each. Pothier, 

Obl. part 2, c. 3, art 6, no. 247; Smith v: 

Sanborn, 11 Johns. (N. Y.) 59. Or, if a 

man sell or agree to deliver one of two ar- 
ticles, as a horse or an ox, he has the elec- 
tion till the time of delivery,—it being a 
rule that, “in case an election be given of 
two several things, always he which is the 
first agent, and which ought to do the first 
act, shall have the election; ” Co. Litt 145 a; 
McNitt v. Clark, 7 Johns. (N. Y.) 465; Flem- 
ing v. Harrison’s Devisees, 2 Bibb (Ky.) 171, 
4 Am. Dec. 691. On the failure of the per- 
son who has the right to make his election 
in proper time, the right passes to the op- 
posite party; Co. Litt. 145 a; Reid v. Smith, 
1 Des. Ch. (S. C.) 4G0; Overbach v. Heèr- 
mance, Hopk. Ch. (N. Y.) 337, 14 Am. Dec. 
546; Waggoner v. Cox, 40 Ohio St. 539; Cor- 
bin v. Fairbanks Co., 5G Vt. 538; Husson v. 
Oppenheimer, 66 How. Pr. (N. Y.) 306; Mar- 
lor v. R. Co., 21 Fed. 383. 

When one party renounces a contract the 
other party may elect to rescind at once, ex- 
cept so far as to sue upon it and recover for 
the breach, and he may immediately bring 
an action, without waiting for the time of 
performance to arrive or elapse (in such 
case he cannot treat the contract as subsist- 
ing for any other purpose); L. R. 7 Exch. 
114; L. R. 16 Q. B. 460; Hocking v. Ham- 
ilton, 158 Pa. 107, 27 Atl. S3G; Lovell v. Ins. 
Co., 111 U. S. 2G4, 4 Sup. Ct. 390, 28 L. Ed. 
423; Dingley v. Oler, 11 Fed. 372; contra , 
as to a contract for the sale of land, Daniels 
v. Newton, 114 Mass. 530, 19 Am. Rep. 384. 
See the cases collected, Ans. Cont. (8th ed.) 
355, n. 1. It is a maxim of law that, an elec- 
tion onee made and pleaded, the party is 
concluded; electio scmel facta et placitum 
tcstatum non patitur regressum; Co. Litt. 
140; Lawrence v. Ins. Co., 11 Johns. (N. Y.) 
241. 

But an action for enforcing the benefits 
due under a contraet conveying property in 
consideration of support does not preclude 
an action to rescind on subsequent breaches; 
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Gall v. Gall, 12G Wis. 300, 105 N. W. 053, 5 
L. R. A. (N. S.) G03. 

In nmny cases of voidable contracts tbcrc 
is a right of election to affirm or disavow 
tlicin, aftcr thc termination of the disabili- 
ty, thc existence of wliich makcs this con- 
tract voidable. So all contracts of an in- 
fant, except for necessaries, may be avoided 
by him witliin a reasonable time after lie 
comes of age, but they arc voidable only, 
and he must elect not to be bound by them; 
Ileath v. Stevens, 4S N. II. 251; Philpot v. 
JSIfg. Co., 1S Neb. 54, 24 N. W. 428. Sce Sims 
v. Everhardt, 102 U. S. 300, 2G L. Ed. S7. 
And bringing suit is an election to rescind ; 
Eaton v. Ilill, 50 N. II. 235, 9 Am. Rep. 1S9; 
Pakas v. Racy, 13 Daly (N. Y.) 227. See In- 

FANT. 

Wlienever, by law or contract, a party 
has laid bcfore him a variety of steps, the 
taking of one of which excludes another, or 
tbe rcst, he must choose between tliem. Aft- 
er his choiee is made, and by words or aets 
expressed in a manner suited to the particu- 
lar casc, he cannot reverse it; he is said to 
have elected the one step, and waived the 
other; Bish. Cont. § S08. 

Other cases in law arise: as in case of a 
person holding land by two inconsistent ti- 
tles; 1 Jenk. Cent Cas. 27; dower in a piece 
of land and that piece for which it was ex- 
changed; 3 Leon 271. See Sugd. Pow. 49S. 

In Equity. A choice which a party is com- 
pelled to make between the acceptance of a 
benefit under a written instrument, and the 
retention of some property already his own, 
which is attempted to be disposed of, in fa- 
vor of a third party, by virtue of the same 
paper. The doctrine of election pre-supposes 
a plurality of gifts or rights, with an inten- 
tion, express or implied, of the party who 
has a right to control one or both, that one 
should be a substitute for the other; 1 
Swanst. 394; 3 Woodd. Lect. 491; 2 Rop. Leg. 
4S0; Snell, Pr. Eq. 237. 

The doctrine of election rests upon the 
principle that he who seeks equity must do 
equit^", and means, as the term is ordinarily 
used, that where two inconsistent or alter- 
native rights or claiins are presented to the 
choice of a party, by a person who manifests 
the clear intention that he should not enjoy 
both, tlien he must accept or reject one or 
the other; and so, in other words, that one 
cannot take a benefit under an instrument 
and then repudiate it; Pctcrs v. Bain, 133 
U. S. G95, 10 Sup. Ct. 354, 33 L. Ed. G9G. 

Where an express and positive election is 
required, there is no claim, cither at law or 
in equity, to but one of tlie objects between 
which election is to be made; but in many 
cases there is apparent, from the whole of 
an instrument, the intention tliat the party 
to be bencfited shall bc benefited on certain 
conditions. In such cases, equity will re- 
quire the party to elect; Bisph. Eq. sea 295. 


Where a testator gives money or land to 
A, and b 3 r the saine will gives something of 
A’s to B, A must eleot either to give cffect 
to tlie will by allowing B to have the prop- 
erty which the testator iutended should go 
to hiin, or if he chooscs to disregard the will 
and retain his own property, he must make 
good the value of the gift to the disappoint- 
ed beneficiary; Bisi)h. Eq. scc. 295. This 
doctrine is principally applied to cases of 
wills; but it is applicablc also to voluntary 
deeds, to contracts for value resting upon 
artieles, and to contracts completely execut- 
ed by conveyance and assignment. This is 
a case of implied elcction. An express elec- 
tion is wherc a condition is annexed to a 
gift, a eompliance with which is distinctly 
made one of the terms by which alone the 
gift can be enjoyed. In a case of express 
condition the result of a non-compliance is 
a forfeiture; whereas in clections growing 
out of an implied duty, the person who de- 
clines to make good the gift does not abso- 
lutely lose the benefit which is bestowed up- 
on bim, but is compelled only to give up so 
much of it as will ainount to compensation 
for the disappointed beneficiary; Bisph. Eq. 
sec. 29G. 

Where a testator purports to give property 
to A wliich in faet belongs to B, and at the 
same time out of his own property confers 
benefits on B, the literal construction aud 
application of the will would allow B to 
keep his property to the disappointment of 
A and also to take the benefits given him 
by the will. In such circumstances, however, 
B is not allowed to take the full benefit giv- 
en him by the will unless he is prepared to 
carry into effect the whole of the testator’s 
dispositions; 1 Swan. 359, 394. If he elects 
to take undcr the will, he is bound and may 
be ordered to convey his own property to A ; 
1 Ves. 514; 1 Swan. 409, 420. If he elects to 
take against the will and keep his own prop- 
erty, and disappoints A, then he cannot take 
any benefits uncler the will without compen- 
sating A to tlie extent of the value of the 
property as to which A is disappointed; 5 
Ch. D. 163; 4 Bro. C. C. 21. 

The question whether an election is re- 
quired occurs most frequently in case of de- 
vises; “becausc deeds being genemlly mat- 
ters of contract, the contract is not to be 
interpreted othcrwise than as the considera- 
tion which is expressed requiresL. R. S 
Ch. 57S; but it extends to deeds; 1 Swanst. 
400; 2 Story, Eq. Jur. § 1075, n.; and it has 
been lield to apply to “voluntary deeds, to 
cases of contracts for valuable consideration 
resting in articles, to contracts for value 
completely executed by conveyance and as- 
signments”; L. U. 8 Ch. 57S, where the au- 
thorities are collected. The doctrine also 
applies to powers of appointinent; L. R. 9 
Eq. 519; 22 Ch. D. 555; 34 id. 1G0. 

In the case, not strictly of election, but 
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often so treated, of two distinct gifts of a 
testator*s own property, one onerous and 
the other not, it is the general rule that the 
donee may take one and reject the other, 
unless it appear that it was the testator’s 
intention that the option should not exist; 
22 Ch. D. 573, 577; and where a gift is made 
by a deed of which the eonsideration is part- 
ly invalid by reason of the disability of the 
parties, the parts of the deed are read to- 
gether and the burden is treated as the con- 
sideration for the benefit; Brett, L. Cas. 
Mod. Eq. 2G3. Where a married wornan 
made a valid appointment by will to her hus- 
band under a power, and also bequeathed 
personal property (not her separate estate) 
to another person to which the power did 
not extend, the husband was not put to his 
election, but took both under the power and 
jure mariti , as to the property ineffeetually 
bequeathed; 9 Ves. 3G9. 

There must be a clear intention by the tes- 
tator to give that which is not his property; 
Scott v. Depeyster, 1 Edw. Ch. (N. Y.) 532; 
L. H. 7 Eq. 291. And if the testator has 
some interest in the thing disposed, the pre- 
sumption that he inteuded to dispose only of 
his interest must be overruled in order to 
make a case of election; G Dow. 149, 179; 
1 Ves. 515; and evidence is not admissible 
to enlarge the devise so as to include prop- 
erty belonging to another; Mc-Donald v. 
Shaw, 92 Ark. 15, 121 S. W. 935, 28 L. R. A. 
(N. S.) 657. 

The intention of the testator to put the 
devisee to his election rnust appear from the 
will itself; McDonald v. Shaw, 92 Ark. 15, 
121 S. W. 935, 28 L. R. A. (N. S.) G57; but 
surrounding circumstances may be shown by 
parol; Fitzhugh v. Hubbard, 41 Ark. 64; 30 
Beav. 14. The time in which election may 
be exercised must be reasonable; 30 Beav. 
235; Cooper v. Cooper’s Ex’r, 77 Va. 198; 
19 Ves. 663; Reaves v. Garrett’s Adm’r, 34 
Ala. 558; U. S. v. Duncan, 4 McLean 99, 
Fed. Cas. No. 15,002. 

The doctrine applies to every species of 
property or interest, whether the donor does 
or does not know of his right to dispose of 
it; Wats. Comp. Eq. 177; cases of transae- 
tions involving property of the wife; 23 
Beav. 457; Gregory v. Gates, 30 Gratt. (Va.) 
S3; satisfaction of dower; Fuller v. Yates, 
8 Paige, Ch. (N. Y.) 325; 2 Scli. & L. 452; 
14 Sim. 258. The doctrine does not apply 
to creditors; 12 Ves. 354. 

As to the right or duty of election by per- 
sons under disability, there is much appar- 
ent confusion in the eases both as to theory 
and practice. Story states the rule general- 
ly that married women, infants, and lunatics 
are not bound by election; 2 Eq. Jur. § 1097. 
The statement would seem too broad even 
before the great changes made in all mat- 
ters affecting the property rights and powers 
of married women by recent legislation, and 
before the changes characterized as a “brand 


new invention of equity not fifty years old, 
and made exclusively for the benefit of mar- 
ried women under the old law—a breed 
which is rapidly becoming extinct;” Brett, 
L. Cas. Mod. Eq. 257. This writer considers 
the old and true doctrine of election to ap- 
ply only to the acceptance of gifts under an 
instrument made by another, while the new 
doetrine involves the confirmation or repudi- 
ation of voidable instruments made by the 
person electing, who, in the cases referred 
to, is always a married woman. The rule, 
so far as there is one, has been stated thus: 
—Parties competent to make an election 
must usually be sui juris, but election may 
sometimes be made by a court of equity on 
behalf of infants and married women; Bisph. 
Eq. § 304; but this is really no ruleand prob- 
ably none can be exaetly defined; the cases 
must be resorted to, and a large measure of 
judicial discretion has been exercised in 
dealing with them as they arose. In some 
it is held that a married woman may be per- 
mitted to elect; 4 Kay & J. 409; Van Steen- 
wyck v. Washburn, 59 Wis. 483, 17 N. W. 2S9, 
48 Am. Rep. 532; Kennedy v. Johnston, G5 
Pa. 451, 3 Am. Rep. G50; in others that she 
cannot; 3 Myl. & Cr. 171; Lord Cairns in L. 
R. 7 H. L. 67; 9 Ch. D. 3G3; but it may be 
referred to a master to inquire what is best 
for lier; 2 Ves. 60; L. R. 7 H. L. 67 (but in 
this case there were also infants). It was 
held by Lord Hatherly that she must eleet; 
in 2 J. & H. 344 (which Brett says “led to 
the new departure”) ; followed in 28 Ch. D. 
124; contra; by Sir George Jessel in 18 Ch. 
D. 531; followed by Chitty, L. J., in 27 Ch. 
D. G0G. The decisions of Lord Hatherly and 
Sir George Jessel were referred to without 
disapproval by Lord Selborne, one in L. R. 
8 Ch. 578, and the other in 8 App. Cas. 420. 
Finally in 31 Ch. D. 275, (reversing 28 Ch. 
Div. 124,) it was held that the wife would 
not be compelled to elect, but was entitled to 
retain both funds, on the ground that the 
settled fund had a restraint on anticipation. 
This case reviews the confliating decisions 
and considers that they leave the question 
to be determined on principle. It is treated 
as deciding that but for the fact on which 
the case was put it was one for election; 
Snell, Pr. Eq. 247; and it assumed without 
discussion that election applied to married 
women, and thereby as Brett considers “seal- 
ed the triumph of the new election”; Lead. 
Cas. Mod. Eq. 257. 

With regard to infants, the practice has 
varied very much, and the cases are col- 
lected in 1 Swanst. 413, note (c). The in- 
fant has been permitted to elect after com- 
ing of age in some cases; cas. t. Talbot 17G; 
id. 130; 3 Bro. P. C. 173; in others an in- 
quiry has been directed; 2 Sch. & Lef. 2GG; 
and this may be considered the usual prac- 
tice; 1 Bro. P. C. 300; though the eourt has 
elected for them without reference; 2G L. J. 
N. S. Ch. 148; Addison v. Bowie, 2 Bland, 
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Ch. (Md.) COG; and tlie same practice is 
adopted wlien the persons to elect are un- 
born; Hrett, L. Cas. Mod. Eq. 2G0. See, gcn- 
erally, on this subject, Serrell, Equit. Doct. 
Elect. 1S4. 

Persons not under di.sabilities are bound 
to elect; Prentice v. Janssen, 79 N. Y. 47S. 
Positive acts of acceptance or renunciation 
are not indispensable, but the question is to 
be determined from the circumstances of 
each case as it arises; 21 Beav. 447; 1 Mc- 
Clel. 541; Tiernan v. Roland, 15 Pa. 429. 
And the election need not be made till all 
the circuinstances are known; 2 V. & B. 222; 

1 McCl. & Y. 5G9. See, generally, 2 Story, 
Eq. Jur. § 1075; 1 Swanst. 402, note; 2 Rop. 
Leg. 4S0; P.isph. Eq. 295. 

A widow has a right, regulated by statute 
in the several states, to declare her election 
between the provisions in her favor under 
the will of her husband and her right of 
dower. When bound to elect slie is entitled 
to full information and ascertainment of the 
values of the two interests, and she may file 
a bill in equity to obtain them; 2 Scribn. 
Dow. 497, and cases cited at large in note 1. 
The right must be exercised by tlie widow 
herself, being purely personal; Sherman v. 
Newton, G Gray (Mass.) 307; Hinton v. Hin- 
ton, 28 N. C. 274; and the rule is not sub- 
ject to exception even if she is insane; Lewis 
v. Lewis, 29 N. C. 72; Collins v. Carman, 5 
Md. 503. After the widow’s death within 
forty days without election, her representa- 
tives could not make a renunciation of the 
wiil ; Boone’s Representatives v. Boone, 3 
Har. & McII. (Md.) 95; Millikin v. Welliver, 
37 Ohio St. 400; Eltzroth v. Binford, 71 Ind. 
455; Appeal of Crozier, 90 Pa. 3S4, 35 Am. 
Iiep. 6GG; and the right to a legacy in her 
favor vests in her executor; Flynn v. Mc- 
Dermott, 183 N. Y. 62, 75 N. E. 931, 2 L. R. 
A. (N. S.) 959, 110 Am. St. Rep. 6S7, 5 Ann. 
Cas. 81; and attacking a will on the ground 
of lack of testamentary capacity is not an 
election by the widow; id. For the statutory 
provisions on the subject see 2 Scribn. Dow. 
505, notes. 

There must be an intention to elect and 
knowledge of her rights so as to constitute 
a deliberate choice; Bradford v. Kent, 43 
Pa. 474; and an election made under a mis- 
take does not conclude her; 1 Bro. C. C. 445; 
12 Ves. Jr. 13G; Snelgrove v. Snelgrove, 4 
Dessaus. (S. C.) 274; but if she is acquaint- 
ed with the material facts the election will 
bind her even though slie do not understand 
her legal rights; Light v. Light, 21 Pa. 407. 
But see McDaniel v. Douglas, G’Humph. 
(Tenn.) 220; Davis v. Davis, 11 Ohio St. 3SG. 
Nor is she concluded by an election procured 
by fraud; Smart v. Waterhouse, 10 Yerg. 
(Tenn.) 94; Morrison v. Morrison’s Widow, 

2 Dana (Ky.) 13. In some cases an election 
is implied, but so much difiiculty is found to 
exist with respect to what constitutes an im- 


plied eleetion that it will generally remain 
to l»e determined by tlie circumstances of 
each case. See 1 Lead. Cas. in Eq. 537, 570, 
and cases cited; Blunt v. Gee, 5 Call (Va.) 
4S1 ; Upsliaw v. Upsliaw, 2 Ilen. & Mun. 
(Va.) 381, 3 Am. Dec. 032; Reed v. Dicker- 
man, 12 Pick. (Mass.) 146; Bradford v. 
Kent, 43 Pa. 474; Thompson’s Lessee v. 
Iloop, 6 Ohio St. 4S0; Craig’s Ilcirs v. 
Walthall, 14 Gratt (Va.) 51S. A widow’s 
administrator cannot sell land origin.illy be- 
longing to her, where her husband by his 
will dealt with it as his, and she for liine 
years had elected to take under his will; 
Hoggard v. Jordan, 140 N. C. 610, 53 S. E. 
220, 4 L. R. A. ( N. S.) 1065, G Ann. Cas. 332. 

In many states, if deprived of the provi- 
sion given in lieu of dower, the widow is en- 
titled to demand her dower; 2 Scribn. Dow. 
525; Thompson v. Egbert, 17 N. J. L. 459; 
if the deprivation be substantial tliough not 
total; Ilastings v. Clifford, 32 Me. 132; or if 
a previous application for dower has been 
refused; Thompson v. McGaw, 1 Metc. 
(Mass.) 66; or the statutory period for de- 
mand has passed before she was advised of 
the failure of lier provision; Ilastings v. 
Clifford, 32 ^le. 132; or she had previously 
elected to take under the will; Hone’s Ex'rs 
v. Van Schaick, 20 Wend. (N. Y.) 504. In 
taking a testamentary provision in lieu of 
dower the widow becomes a purchaser for a 
valuable consideration ; 1 Lead. Cas. in Eq. 
511, 570; 2 Scribn. Dow. 527 ; Warren v. 
Morris, 4 Del. Ch. 2S9. 

In cases not covered by statute a widow may be 
required to elect upon general equitable principles. 
In the case last cited, she being also a iegatee of 
one-third of the estate “according to law,” was held 
to be put to her election, not under the statute but 
under the general doctrine of equity which is thus 
stated by Bates, Ch. ‘‘This doctrine precludes a 
party taking a benefit by deed or will from assert- 
ing any titie or ciaim clearly inconsistent with the 
provisions of the instrument under which he takes 
— putting him to his election between the two. Iu 
its application to dower it is nowhere better stated 
than by our court of appeals in Kinsey v. Wood- 
ward, 3 Harr. (Del.) 464. ‘In regard to dower it 
seems from ali the cascs to be an estabiished rule 
that a court of equity will not compei the widow 
to make her election, uniess it be shown by the ex- 
press words of the testator, that the devise or be- 
quest was given in lieu or satisfaction of dower; 
or unlcss it appears tbat such w-as the testator’s 
intention, by clear and manifest implication arising 
from the fact that the dowxr is piainly inconsistent 
with the devise or bequest, and so repugnant to tbe 
will as to defeat its provisions. If both claims can 
stand consistently together, tbo widow is entitled 
to both, although the claim under tbe will may be 
much greater in vaiue than her dower.’ ” 2 S. & 

L. 451; 3 Ves. Jr. 249 ; 1 Drew. 411; Dru. & War. 
107 ; 3 Kay & J. 257 ; Adsit v. Adsit, 2 John. Ch. 
(N. Y.) 451, 7 Am. Dec. 539. 

If a beneficiary elects to take against the 
will, the amount of compensation to be paid 
to a disappointed legatee must be ascertain- 
ed as of the time of testator’s death, and 
not the date of election ; [1905] 1 Ch. 1G. 

Of Rcmedies. A ehoiee between two or 
more means of redress for an injury or the 
puuishinent of a crime allowed by law. 
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The seleetion of one of several forms of 
action allowed by law. 

The choice of remedies ls a matter demanding 
practical judgment of what will, upon the whole, 
best secure the end to be attained. Thus, a remedy 
may be furnished by law or equity, and at law, in a 
variety of actions resembling each other in some 
particulars. Actually, however, the choice is great- 
ly narrowed by statutory regulations in modern 
law, in most cases. See 1 Chit. Pl. 207-214. 

Where a party has two ineonsistent reme- 
dies, and brings suit on one with knowledge 
of the facts and his rights therein, he can- 
not thereafter sue on*the other; A. Klipstein 
& Co. v. Grant, 141 Fed. 72, 72 C. C. A. 511. 
But it is held that where a wrong has been 
inflicted, and the party is doubtful whieh of 
two ineonsistent remedies is the right one, 
he may pursue both until he recovers 
through one; Ilankin v. Tygard, 19S Fed. 
795. Supreme Court Equity Rule 25 provides 
that relief in a bill may be sought in alter- 
native forms. 

A person may often choose whether he will 
sue in tort or contraet, If his goods are 
taken from him by fraud he may sue for 
the price in assumpsit, or bring an aetion of 
replevin or trover; Pike v. Bright, 29 Ala. 
332; Watson v. Stever, 25 Mich. 3S6; Hud- 
son v. Gilliland, 25 Ark. 100; Roberts v. Ev- 
ans, 43 Cal. 3S0; Phelps v. Conant, 30 Yt. 
277; Rogers v. Inhabitants of Greenbush, 57 
Me. 441. But where a principal had recov- 
ered from a fraudulent agent for money had 
and received, it was held he could later sue 
the third party who had bought from the 
agent, in conversion; [1900] 1 K. B. 54; crit- 
icized in 16 L. Q. Rev. 160. And when two 
actions are pending at law or in equity be- 
tween the same persons and for the same 
subject-matter, the plaintiff is usually com- 
pelled to elect which one he will maintain; 
Central R. Co. of New Jersey v. R. Co., 32 
N. J. Eq. 67; Hause v. Hause, 29 Minn. 252, 
13 N. W. 43; McRae v. Singleton, 35 Ala. 
297. But an eleetion is not usually compel- 
led between domestic and foreign suits; In 
re Bininger, 7 Blatchf. 159, Fed. Cas. No. 
1,417; Wood v. Lake, 13 Wis. 94; and a fore- 
closure of a mortgage and a suit on the bond 
or note seeured by it as well as actions to 
enforce admiralty liens and at the same time 
reeover on the debt are also exceptions; 
Morgan v. Sherwood, 53 111. 171; Russell v. 
Alvarez, 5 Cal. 48; The Ivalorama, 10 Wall. 
(U. S.) 204, 19 L. Ed. 941; Ober v. Gallag- 
her, 93 U. S. 199, 23 L. Ed. 829. 

It may be laid down as a general rule that 
when a statute preseribes a new rernedy the 
plaintiff has his eleetion either to adopt such 
remedy or proeeed at common law. Such 
statutory remedy is eumulative, unless the 
statute expressly or by neeessary implica- 
tion takes away the common-law remedy; 
Miles v. O’IIara, 1 S. & R. (Pa.) 32; Rooker’s 
Ex’rs v. McRoberts, 1 Call (Va.) 243; Bear- 
Camp-River Co. v. Woodinan, 2 Greenl. (Me.) 
404; Mayor, etc., of Baltimore v. Howard, 6 


Ilar. & J. (Md.) 3S3; Coxe v. Robbins, 9 N. 
J. L. 3S4. 

The eommencement and trial of an action 
on a contract is not such an eleetion of rem- 
edies as would estop plaintiff from suing on 
the notes; Fifield v. Edwards, 39 oSIieh. 267; 
Kingsbury y. Kettle, 90 Mich. 476, 51 N. W. 
541. 

Where a plaintiff has separate and coneur- 
rent remedies against a number of parties, 
he loses no rights by suing some and after- 
wards discontinuing his action; Bishop v. 
MeGillis, 82 Wis. 120, 51 N. W. 1075. See 
Russell v. McCall, 141 N. Y. 437, 36 N. E. 
49S, 3S Am. St. Rep. 807, An unsatisfied 
judgment on a note will not bar an action 
on notes taken as collateral security; Black 
v. Reno, 59 Fed. 917. 

By joining his wife in a suit for her lega- 
cy, a husband exereises his election to treat 
it as joint property; Wingate v. Parsons, 4 
Del. Ch. 117. 

After a suit in replevin has been discon- 
tinued before judgment without obtaining 
any benefit, because plaintifi: has paid the 
value of the goods to satisfy his replevin 
bond, this suit does not constitute such an 
eleetion of remedy as to stop him from 
ciaiming payment of the purchase price out 
of the assets of the purchaser’s estate; Bol- 
ton Mines Co. v. Stokes, 82 Md. 50, 33 Atl. 
491, 31 L. R. A. 7S9. Bringing trover for 
possession of goods by mistake will not pre- 
clude a subsequent action of assumpsit for 
their purehase price; Clark v. Heath, 101 
Me. 530, 64 Atl. 913, 8 L. R. A. (N. S.) 144. 

In Criminal Law. The choiee or determi- 
nation by a prosecuting officer, upon which of 
several charges, or counts, in an indietment 
he will proceed to trial. 

No objection can be raised, either on de- 
murrer or in arrest of judgment, though the 
defendant or defendants be charged in dif- 
ferent counts of an indictment with different 
offenees of the same kind. Indeed, on the 
faee of the record, every count purports to 
be for a separate offence, and in misdemean- 
ors it is the daily practice to receive evi- 
dence of several libels, several assaults, sev- 
eral aets of fraud, and the like, upon the 
same indietment. In cases of felony, the 
courts, in the exercise of a sound discretion, 
are aceustomed to quash indictments con- 
taining several distinct eharges, when it ap- 
pears, before the defendant has pleaded and 
the jury are charged, that the inquiry is to 
inelude several erimes. Wlien this circurn- 
stance is discovered during the progress of 
the trial, the proseeutor is usually called up- 
on to select one felony, and to confine him- 
self to that, unless the offences, though in 
law distinct, seem to constitute in fact but 
parts of one continuous transaction. Thus, 
if a prisoner is eharged with receiving sev- 
eral artieles, knowing them to have been 
stolen, and it is proved that they were re- 
eeived at separate times, the prosecutor may 
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be put to liis election; but if it is possible 
tbat all the goods may liave been received 
at one time, he cannot be compelled to aban- 
don any part of his accusation ; 1 Mood. 140; 
2 Mood. & IL. 524. In another case, tlie de- 
fendant was charged in a single couut with 
uttering twcnty-two forged receipts, which 
were severally set out and purported to be 
signed by different persons, with intent to 
defraud the lcing. Ilis counsel contended 
that the prosecutor ought to elect upon 
which of these receipts lie would proceed, 
as amidst such a variety it would be almost 
impossible for the prisoner to conduct liis 
defence. As, however, tlie indictment alleg- 
ed that tliey were all nttered at one and the 
same time, and the proof eorrespondcd with 
this allegation, the court refused to inter- 
fere; and all the judges subsequently held 
that a proper discretion had bcen exercised; 
2 Leach ST7 ; 2 East, Pl. Cr. 934. Sce 11 Cl. 
& F. 155; Harrnan v. Com., 12 S. & R. (Pa.) 
G9 ; Burlc v. State, 2 Ilar. & J. (Md.) 426; 
People v. Bynders, 12 Wend. (N. Y.) 42G; 
Com. v. Bennett, 118 Mass. 4-13; Van Siclcle 
v. People, 29 Mich. G3; State v. Mallon, 75 
Mo. 355. 

Tlie state need not elect on which count 
of an indictment it will procced to trial, 
where the several counts relate to the same 
transaction ; State v. Houx, 109 Mo. G54, 19 
S. W. 35, 32 Am. St. Rep. 6SG. 

The artificial distinction between felonies and mls- 
demeanors is, in most jurisdictions, obsolcte, and in 
most states several distinct offences to whicb a sim- 
ilar punishment is attached may be joiued. It 
usually rests with the court whether it will compel 
a prosecuting offlcer to elect which count to proceed 
on ; State v. Hood, 51 Me. 363 ; Com. T. Sullivan, 
104 Mass. 552 ; Beasley v. People, 89 111. 571 ; State 
v. Green, 66 Mo. 632 ; Whart. Crim. Pl. & Pr. § 293. 
The election should be made before opening the case 
of the defence; Gilbert v. State, 65 Ga. 449. 

ELECTION DISTRICT. A suhdivision of 
territory, whether of state, county, or city, 
the boundaries of which are fixed by law, 
for conveiiienec in local or gcneral elections. 
Chase v. Miller, 41 Pa. 403. 

ELECTIONS 1N CO RPO R ATI 0 NS. The 

power of election by corporations may apply 
either to corporate officers generally, or to 
the selection of new members to fill vacan- 
cies in tliose corporations, whose natnre and 
composition re<)uire tliem to consist of mcm- 
hers aiul not of holders of capital stock, as 
eleemosynary corporations. The election of 
memhers of a corporation of the former 
class is, in general. rcgulated by the char- 
ter, or other constituent law of the corpora- 
tion, or by its by-laws, and their provisions 
nmst be strictly followed. In the absenco of 
express regulations it is a general principle 
that the power of election of new members, 
or when the number is limited, of supplying 
vacancies, is an inherent power necessarily 
implied in every corporation aggregatc. It 
is said to result from the pAnciple of self- 
Bouv.—G3 


preservation ; 2 Kent 293; 1 Rolle, Abr. 513; 
S East 272. 

If the right and power of election is not 
adequately prcscribed by tlie charter, a cor- 
poration has power to make by-laws consist- 
ent with the charter, and not contrary to 
law, regulating the time and manner of elec- 
tions and the qualificatlons of electors', and 
manner of proving the same; 3 Terin 189; 
Com. v. Woelper, 3 S. & R. (Pa.) 29, 8 Am. 
Dec. G2S; Com. v. Detwiller, 131 Pa. Gl l, 1S 
Atl. 990, 992, 7 L. R. A. 357, 3G0; and if there 
be no by-law establishcd usage will be re- 
sorted to ; Juker v. Com., 20 Pa. 484. In 
many states there arc general statutes on 
this subject, and in such case they must be 
strictly followed; 1 Thomp. Corp. § 745. 

Uuless under express provision as to spe- 
cial meetings, or filling vacanc-ios, elections 
of officers are held at regular mcctings of 
the corporation. The time is nearly, if not 
always, regnlated by statute, charter, or by- 
laws, and such cases as are found on the 
subject are not as to any general principle; 

I Thomp. Corp. § 701 ; the date cannot be 
changed by directors so as, by postponement 
of an annual election, to lengtlien their 
terms; Mottu v. Piimrose, 23 Md. 4S2; a 
business mceting of a benevolent corpora- 
tion may be held on Sunday; People v. 
Benev. Society, 65 Barb. (N. Y.) 357; and a 
charter provision requiring the choice of di- 
rectors at an annual meeting was hcld to 
be directory and not exclusive; Ilughes v. 
Parker, 20 N. H. 58. 

The place of meeting for elections is also 
usually regulatcd hy the law of tlie eorpo- 
ration itself, and if there be none, it should 
unquestionably be done at its usual and 
principal place of business, or wherc it ex- 
ereises its corporate functions. This is for 
eorporate purposes its domicil. (q. v.) and 
the term residence is also applied to corpora- 
tions, as the plaee where its business is 
done; Bristol v. R. Co., 15 111. 43G; Chicago, 
D. & V. R. Co. v. Bank, S2 111. 493; while it 
is a citizen only of the state by which it was 
created; id. In the latter state only may 
constituent acts he done; Bank of Angusta 
v. Earle, 13 Pet. (U. S.) 519, 5SS, 10 L. Ed. 
274; Galveston, II. & II. R. Co. v. Cowdrcy, 

II Wall. (U. S.) 459, 47G, 20 L. Ed. 199; 
Hillcs v. Parrish, 14 N. J. Eq. 3S0. See also 
Arms v. Conant, 3G Vt 750; Ohio & M. R. 
Co. v. McPherson, 35 Mo. 13, SG Am. Dec. 
128. Accordingly it has been held that votes 
and similar acts outside of the state creat- 
ing it are void ; Miller v. Ewer, 27 Me. 509. 
4G Am. Dec. G19; even under a provision au- 
thorizing the calling of a first meeting at 
snch a time or place as they thiuk proper; 
id.; but tlie appointmcnt in one state of a 
secretary, by the directors of a manufactur- 
ing corporation of another state, has heen 
held valid: McCall v. Mfg. Co., 6 Conn. 42S; 
and a corporation created by a concurrent 
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legislation of two states may hold meetings 
for elections in either; Covington & C. 
Bridge Co. v. Mayer, 31 Ohio St. 317. In 
some states, as Minnesota, the Dakotas, aud 
Colorado, the holding of such meetings is 
permitted outside of the state; and in the 
latter state it is held that the fact that the 
annual meeting was held outside of the state 
cannot be raised in a collateral proceeding; 
Humphreys v. Mooney, 5 Colo. 2S2. Under 
an authority to call special meetings on no- 
tice of time and place, they may he called 
by the president at a place other than the 
regular place of business; Corbett v. Wood- 
ward, 5 Sawy. 403, Fed. Cas. No. 3,223; and 
at such a meeting an election may be held 
if otherwise legal. Where no place is named 
in the charter, the directors may designate 
it, and officers elected at such meeting will 
be such de facto; Com. v. Smith, 45 Pa. 59. 

Meetings for the election of officers follow- 
ing the law of the corporation must be called 
by the person or persons designated for that 
purpose; Congregational Society of Bethany 
v. Sperry, 10 Conn. 200; Reilly v. Oglebay, 
25 W. Ya. 3G; though it has been held that 
it need not always be by formal action or 
with strictness of procedure if it is done by 
their direction; Kardenburgh v. Bauk, 3 N. 
J. Eq. 6S; Citizens’ Mut. Fire Ins. Co. V. 
Sortwell. 8 Alien (Mass.) 217; contra; Reil- 
ly v. Oglebay, 25 W. Ya. 36; Goulding v. 
Clark, 34 N. H. 148; Third School District 
in Stoughton v. Atherton, 12 Metc. (Mass.) 
105; they must be duly assembled; German 
Evangelical Congregation v. Pressler, 14 La. 
Ann. 799; whetber of stockholders; Peirce 
v. Building Co., 9 La. 397, 29 Am. Dec. 44S; 
or directors; Despatch Line of Packets v. 
Mfg. Co„ 12 N. II. 205, 37 Am. Dec. 203; El- 
liot v. Abbot, 12 N. H. 549, 37 Am. Dec. 227; 
Herrington v. District Tp. of Liston, 47 Ia. 
11; upon due notice; 5 Burr. 26S1; in ac- 
cordance with charter or by-laws; Cogswell 
v. Bullock, 13 Allen (Mass.) 90; Stow v. 
Wyse, 7 Conu. 214, 18 Am. Dec. 99; Stock- 
holders of Shelby R. Co. v. R. Co., 12 Bush 
(Ky.) 62; and when there is no provision 
as to method, personal notice is proper; 
Stow v. Wyse, 7 Conn. 214, 18 Am. Dec. 99; 
or according to general statute law, if there 
be such; In re Long Island R. Co., 19 Wend. 
(N. Y.) 37, 32 Am. Dec. 429; but, tliough it 
is safer and better practice to give notice, 
in case of stated meetings for regular elec- 
tions, notice is not required, but the mem- 
bers are charged with notice of them; Samp- 
son v. Mill Corp., 36 Me. 78; 4 B. & C. 441; 
Atlhntic Mut. Fire Ins. Co. v. Sanders, 36 
N. H. 252; People v. Peck, 11 Wend. (N. Y.) 
604, 27 Am. Dec. 104; wliile of special rneet- 
ings there must always be notice; 2 H. L. 
Cas. 789; People v. Batchelor, 22 N. Y. 128; 
Com. v. Guardians of Poor of Philadelphia, 
6 S. & R. (Pa.) 469; and the failure to not- 
tify a single member will avoid the proceed- 


ings, 5 Burr. 26S1; 4 B. & C. 441; 4 A. & E. 
53S; People v. Batclielor, 22 N. Y. 128; un- 
less notice is waived by # attendancc , as, if 
all are present, each of tliem waives the 
want or irregularity of notice; Jones v. 
Turnpike Co., 7 Ind. 547; Peöple v. Peck, 
11 Wend. (N. Y.) 604, 27 Am. Dec. 104. 
Such waiver will not opefate as against a 
positive direetion of the charter; 1 Dill. 
Mun. Corp. § 264; and when there is no pro- 
vision as to notice it must be personal; Sav- 
ings Bank of New Haven v. Davis, 8 Conn. 
191; Wiggin v. First Freewill Baptist 
Church, 8 Metc. (Mass.) 301; Ilarding v. 
Yandewater, 40 Cal. 77. 

As to what constitutes a quoram at elec- 
tions, see Meetings ; Quoeum. 

As to all the details of the conduct of elec- 
tions, the provisions of state statutes, char- 
ters, or by-laws, must be strictly pursued 
and will generally be found to cover the 
subject. Where a statute provided for thrce 
inspcctors , it was held that two could act; 
In re Excelsior Fire Ins. Co., 16 Abb. Pr. 
(N. Y.) 8. The method of appointment pre- 
scnbed must be strictly followed; People v. 
Peck, 11 Wend. (N. Y.) 604, 27 Am. Dec. 104; 
though in certain emergencies the corpora- 
tors may appoint; Matter of Wheeler, 2 Abb. 
Pr. N. S. (N. Y.) 361 ; and a caudidate has 
been held not disqualified; Ex parte Will- 
cocks, 7 Cow. (N. Y.) 402, 17 Am. Dee. 525; 
but this is so contrary to well settled and 
judicious legal priuciples that it cannot be 
considered desirable. An election otherwise 
valid will not be avoided because inspectors 
were not sworn; In re Chenango County 
Mut. Ins. Co., 19 Wend. (N. Y.) 635; or the 
oath taken uot subscribed by them; Matter 
of Wheeler, 2 Abb. Pr. N. S. (N. Y.) 361. 
In the absence of a statute to the contrary, 
their duties are ministeilal, and they cannot 
aet upon the challenge of a vote except to 
follow the transfer books; In re Long Island 
R. Co., 19 Wend. (N. Y.) 37, 32 Am. Dec. 429; 
or put the challenged party on oath; id. 
note; or pass judicially upon proxies regu- 
lar on their face; In re Election of Direc- 
tors of St. Lawrence Steamboat Co., 44 N. 
J. L. 529; because not acknowledged or wit- 
nessed; In re Cecil, 36 How. Pr. (N. Y.) 
477; but this would be otherwise if, as is 
often the case, the charter requires witness- 
es. They may not reject votes once receiv- 
ed; Hartt v. Ilarvey, 10 Abb. Pr. (N. Y.) 
321; nor go beyond the ballot to ascertain 
the intentiop of the voter; Loubat v. Le 
Roy, 15 Abb. N. C. (N. Y.) 16. Ballots in 
which only the iuitials of a candidate were 
inserted have been held sufficient when it 
was determined by a verdict who was in- 
tended tliereby; People v. Seaman, 5 Denio 
(N. Y.) 409. If the statutes provide that 
only a certain number are to be chosen, bal- 
lots eontaiuing more names will not be 
counted; State v. Thompson, 27 Mo. 365; 
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2 Buit. 3020; votes for ineligible candidates 
were formcrly beld to be “thrown away; ” 
2 Burr. 1021 note ; but it has been held in a 
later cas-e that sueli votes will not give the 
election to a minority candidate unless the 
voters knew of the ineligibility; In re Elec- 
tion of Directors of St. Lawrence Steam- 
boat Co., X. J. L. 520. 

There is no eommon-law right to vote by 
proxy , cxcept in Eugland in the Ilouse of 
Lords; 1 Bla. Com. 3GS; Com. v. Detwiller, 
131 Pa. G23, 1S Atl. 019, 092, 7 L. U. A. 357, 
3G0; and in pul lic or municipal corporations, 
voting can only be donc in persou; 2 Ivent 
204; in private corporations, the right of 
voting hy proxy is usually conferrcd by 
charter and the weight of authority is that, 
if not so couferred, it niay be done by by- 
law; id. 205; Com. v. Detwiller, 331 Pa. G14, 
18 Atl. 919, 902, 7 L. U. A. 357, 3G0; People 
v. Crossley, G9 III. 105 ; Moraw. Corp. § 4SG; 
contra ; People v. Twaddell, 18 Hun (X. Y.) 
427; Taylor v. Griswold, 14 N. J. L. 222, 27 
Am. Dec. 33. A proxy may be revoked, even 
if given for a valuable consideration, if 
about to be used fraudulently; Ueed v. 
Bank, G Paige Ch. (N. Yr) 337; and voting 
by proxy in fraud or violation of the char- 
ter may be restrained by injunction; Camp- 
bell v. Poultney, Ellicott & Co., G Gill & J. 
(Md.) 94, 26 Am. Dec. 550. A certificate of 
eleetion is not essential; People v. Peck, 11 
Wend. (N. Y.) 604, 27 Am. Dec. 104; but it 
is, when valid on its face, prima facie evi- 
dence of election ; Ilartt v. IJarvey, 10 Abb. 
Pr. (N. Y.) 321; but a court on quo warran- 
to, may go hehind it; People v. Vail, 20 
Wend. (N. Y.) 12. 

It is probable' that at common law each 
stockholder is entitled to but one vote with- 
out respect to the numbcr of shares held. 
In public and municipal corporations un- 
doubtcdly each mernber has but one vote, 
and it is said in connection with the state- 
ment of this principle: “This mle has been 
applied to stockholders in a private corpo- 
ration, and it has been held that such a 
shareholder has but one vote; Cook, Stock 
& Stockholders, § 60S. But this writer, after 
adverting to the almost universal praptice 
of providing by constitution, statute, or char- 
ter for a vote to each share of stock adds, 
“at the present day it is probable that no 
oourt, even in the absence of such provision, 
would uphold a rule which disrcgards the 
number of shares which the shareholder 
holds in the corporation ; ” id. And after a 
reference to the same common-law rnle it 
is said: “Bnt there are good reasons for 
holding that this rule has no application to 
ordinary joint stock busincss corporations 
of the present day;” Moraw. Corp. § 47G. 
Where the charter deelared that the by- 
laws may make provision for tlie conduct of 
elections, it was held that a corporation 
might enact a by-law giving to stockholders 


a vote for each share of stock; Pom. v. Det- 
willer, 131 Ba. G14, 1S Atl. 990, 902, 7 L. K. 
A. 357, 3G0. 

See Meetincs; Pboxy; Qüobum; Cumula- 
Tivn Voting. 

ELECT0R. One who has the right to 
make choice of public otDcers; one who has 
a right to vote. See Taylor v. Taylor, lu 
Minn. 107, (Gil. 81). See Prlsiduxhal 
Electors. 

One who exercises the right of electiou in 
equity. The term is soinetimes used in this 
sense. Brett, L. Cas. Mod. Eq. 257. 

In the German Empire the name was giv- 
cn to those grcat princes who had the right 
to elect the emperor or king. The otlice of 
elector in some instances became hereditary 
and was connected with territonal posses- 
slons as, elector of Saxony. 

ELECTORAL C0LLEGE. A name given 
to the presidential electors, when met to 
vote for president and vice-president of tlie 
United States, by analogy to the college of 
cardinals, which elects the pope, or the body 
which formerly selectcd tlie German emper- 
or. It is, according tn the more general us- 
agc, applied to the electors chosen by a sin- 
gle state, but is also used to designate those 
chosen throughout the United States. 

This term has no strict legal or technical mean- 
ing, and being unknown to the constitution and laws 
of the United States, its use is purely colloquial. 
Accordingly the term is not clearly defined, and it 
is employed by approved writers in both the scnses 
stated, though more frequently when reference is 
made to the entire body of electors the plural ls 
employed, as, ‘*the expectations of the pubüc . . . 
(have) been so completely frustrated as in the prac- 
tical operation of the system, so far as relates to 
the independence of the electors in the electoral 
collegcs;" 2 Sto. Const. § 14C3; " . . . would be 
chosen as electors, and would, after mature dellb- 
eration in their respective colleges,” etc. : 1 Hare, 
Am. Const. L. 219; “the electoral colleges have 
sunk so low" ; id. 221. So In speaking of the elec- 
tors the phrase "state colleges” is used by Stevens, 
Sources of the Constitution of the U. S. 353, note. 
Following thls view is the following definition: A 
name informally given to the electors of a single 
state when met to vote for president and vice-presl- 
dent of the Unlted States, and somctimes to the 
whole body of electors. Cent Dlct. 

On the other hand, the other use is well sustalncd 
by authority, and we find this definition: The body 
of electors chosen by the people to elect their presi- 
dent. Encyc. Dict. This is supported by Webster 
and Worcester as well as some authoritles on con- 
stitutlonal law. “Tho presldcntlal electors choseu as 
therein directed, coustitutc what ls commonly called 
the ‘electoral college’;” Black, Const L. S6; and 
again, ”by an electoral college appointed or elected 
In the several states"; t d. ”In case the electoral 
college fails to choose a vlce-president, the power'de- 
volves on the senate to make the selection from the 
two candldates having the hlghest number of votes.” 
1 Calhoun’s Works, 175. See Prdsidential Elec- 
TORS. 

ELECT0RAL C0MMISSI0N. A commis- 
slon creatcd by an act of congress of Jami- 
ary 29, 1877, to declde certain qnestions aris- 
ing out of the presidential election of No- 
vember, 1S7G, in which Ilayes and Wbceler 
had been candidates of the republican party 
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and Tilden and Ilendricks of tke democratic 
party. Tke election was very close, and de- 
pended on the electoral votes of South Caro- 
lina, Florida, and Louisiana. It was feared 
that there would be much trouble at the flnal 
counting of the votes by the president of the 
senate according to the plan laid down in 
the Constitntion. The republicans had a 
majority in the senate and the democrats 
had a majority in the house of representa- 
tives. A resolution was adopted by congress 
for the appointment of a comniittee of seven 
members by the speaker to act in conjunc- 
tion with a similar committee that might be 
appointed by the senate to prepare a report 
and plan for the creation of a tribunal to 
count the electoral votes whose authority uo 
one would question and whose decision all 
would aecept as final. The joint committee 
thus appointed reported a bill providing for 
a commission of fifteen members, to be com- 
posed of five memfiers from eack house ap- 
pointed viva voce , with four associate jus- 
tices of the supreme court, which latter 
would select another of the justices of the 
supreme court, the entire commission to be 
presided over by the associate justice longest 
in commission. This body has since been 
known as the Electoral Commission. 

Justic-es Clifford, Miller, Field, and Strong 
were narned in the act as members, and they 
chose as the fifth justice Justice Bradley. 
The other memljers were Senators Bayard, 
Edmunds, Frelinghuysen, ISIorton, and Thur- 
man, and Representatives Abbott, Garfield, 
Hoar, Hunton, and Payne. 

The commission began its sessions Febru- 
ary 1, and completed its work March 2, 1877. 
Various questions came before it in regard 
to the elec-toral vote of South Carolina, 
Florida, and Louisiana, as to which of two 
state returns was valid, and as to the eligi- 
bility of certain of the presidential electors. 
The most important decision of the commis- 
sion and the one which has caused most 
comment and criticism was to the effect that 
the regular returns from a state must be ae- 
cepted, and that the commission had no pow- 
er to go behind these returns; or, as the com- 
mission itself expressed it, “that it is not 
eompetent under the Constitution and the 
law as. it existed at the date of the passage 
of said act, to go into evidence aliunde the 
papers opened by the president of the senate 
in the presence of the two houses, to prove 
that other persons than those regularly cer- 
tified to by the governor of the state of 
Florida in and according to the determina- 
tion and declar'ation of their appointment by 
the Board of State Canvassers of said state 
prior to the time required for the perform- 
ance of their duties, had been appointed 
electors, or by counter-proof to show that 
they had not, and that all proceedings of 
the courts or acts of the legislature or of the 
executive of Florida subsequeut to the cast- 


ing of the votes of the electors on the pre- 
scribed day are inadmissible for any such 
purpose. ,, 2 Curtis, Const. Hist of U. S., 
410. 

The result of the controversy over the 
election of 1S7G was the passage, after long 
and earnest consideration, of the Act of 
Feb. 3, 1SS7, to regulate the counting of the 
electoral votes for president and vice-presi- 
deut. U. S. R. S. 1 Supp. 525. See Peesi- 

DENTLAX ELECTOES J pRESIDENT OF TIIE UNIT- 

ed States; 3S Am. L. Rev. 1. 

ELECTRIC COMPANIES. Such compa- 
nies, altkough not public corporations in the 
sense that the term is applied to municipal 
corporations; Croswell Elec. § 20; and be- 
ing unable witkout statutory authority to 
claim an exemption of property from the or- 
dinary meclianic’s lien; Badger Lumber Co. 
v. Power Co., 48 Kan. 182, 29 Pac. 476, 15 
L. R. A. 652, 30 Am. St. Rep. 301; are keld 
to exercise a public use and are of a publip 
cbaracter similar to telegraph and telephone 
companies; Opinion of Justices, 150 Mass. 
592, 24 N. E. 10S4, 8 L. R. A. 4S7; Linn v. 
Ckambersburg Borough, 160 Pa. 511, 2S Atl. 
842, 25 L. R. A.° 217; Thompson-Houston 
Electric Co. v. City of Newton, 42 Fed. 723; 
City of Crawfordsville v. Braden, 130 Ind. 
149, 2S N. E. 849, 14 L. R. A. 26S, 30 Am. 
St. Rep. 214. Poles and wires erected fòr 
lighting city streets are a public use and 
constitute no additional burden; Tuttle v. 
Illuminating Co., 50 N. Y. Super. Ct. 464; 
People v. Thompson, 65 How. Pr. (N. Y.) 407, 
affirmed in 32 Hun (N. Y.) 93; Tiffany & 
Co. v. Illuminating Co., 51 N. Y. Super. Ct. 
2S6; Johnson v. Electric Co., 54 Hun 469, 
7 N. Y. Supp. 716; Gulf Coast Ice & Mfg. 
Co. v. Bowers, 80 Miss. 570, 32 Soutk. 113; 
Halsey v. Ry. Co., 47 N. J. Eq. 3S0, 20 Atl. 
859; Loeber v. Electric Co., 16 Mont. 1, 39 
Pac. 912, 50 Am. St. Rep. 468; but not 
where a pole shut off free access to a store; 
Tiffany & Co. v. Illuminating Co., 51 N. Y. 
Super. Ct. 280. The same geueral rule may 
be applied to rural highways; Palrner v. 
Electric Co., 158 N. Y. 231, 52 N. E. 1092, 
43 L. R. A. 672; contra , Haverford Electric 
Light Co. v. Hart, 13 Pa. Co. Ct. 369. In 
the case of private ligktiug, such use en- 
titles the owner to compensation; Callen v. 
Electric Light Co., 66 Ohio 166, 64 N. E. 141, 
5S L. R. A. 7S2. See, generally, Joyce on 
Electric Law. 

They are held to be manufacturing com- 
panies with reference to taxation; People 
v. Wemple, 129 N. Y. 543, 29 N. E. S0S, 14 
L. R. A. 70S (reversing People v. Wemple, 
15 N. Y. Supp. 718); Beggs v. Illuminating 
Co., 96 Ala. 295, 11 South. 3S1, 38 Am. St. 
Rep. 94; People v. Wemple, 129 N. Y. 664, 
29 N. E. 812; contra, Evanston Electric II- 
luminating Co. v. Kochersperger, 175 111. 26, 
51 N. E. 719; Frederick Electric Light & 
Power Co. v. Frederick City, 84 Md. 599, 
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3G Atl. 3G2, 3G L. R. A. 130; Com. v. Liglit 
& Power Co., 145 Pa. 105, 22 Atl. S30, 14 
L. R. A. 107; Com. v. Electric Light Co., 
145 Pa. 131, 22 Atl. S41, S45, 27 Am. St. Rep. 
6S3; Com. v. Electric Li-lit Co., 145 Pa. 147, 
22 Atl. S44. See Globe Mut. Lifc Ins. Ass’n 
v. Ahern, 191 111. 170, GO X. E. SOG. 

Charter authority to snch a company to 
enter upon any public street of a city for 
tlie purpose of its business is lield to in- 
clude the right to lay conduits beneath the 
sidewalks; Allegheny County Ligkt Co. v. 
Booth, 21G Pa. 5G4, GG Atl. 72, 0 L. R. A. 
(N. S.) 404. 

Implicd Powcrs of the Munieipality. The 
riglit of a municipality to light the strcets 
is generally conceded as a part of tbe police 
power and while usually enumeratcd in 
the charters, its omission would not de- 
prive the city of suck right, whether by 
eleetricity or other means; City of Craw- 
fordsville v. Braden, 130 Ind. 140, 2S N. E. 
S40. 14 L. R. A. 2GS, 30 Am. St. Rep. 214 ; 
Mauldin v. City Council of Greenville, 33 
S. C. 1, 11 S. E. 434, S L. R. A. 201; State 
v. City of Iliawatlia, 53 Kan. 477, 3G Pac. 
1119; Ilamilton Gaslight & Coke Co. v. 
City of Ilamilton, 37 Fcd. S32; Hamilton 
Gas Liglit & Coke Co. v. Hamilton City, 14G 
U. S. 25S, 13 Sup. Ct. 90, 3G L. Ed. 0G3; and 
tke right of the municipality, not only to 
own, operate, and control an electric light 
plant, but to raise rnoney for such purpose 
by taxation has been upheld; City of Craw- 
fordsville v. Braden, 130 Ind. 140, 2S N. E. 
849, 14 L. R. A. 2GS, 30 Am. St. Rep. 214; 
Mauldin v. City Council of Greenville, 33 
S. C. 1, 11 S. E. 434, S I,. R. A. 201; State 
v. City of Iliawatha, 53 Ivan. 477, 3G Pac. 
1110; and to issue bonds for that purpose; 
Rushville Gas Co. v. City of Rushville, 121 
Iud. 212, 23 N. E. 72, G L. R. A. 315, 1G Am. 
St. Rcp. 3SS; Ilequembourg v. City of Dnn- 
kirk, 40 Ilun 550, 2 N. Y. Supp. 447. The 
contrary view of suck implied powers was 
taken in Spaulding v. Inliabitants of Pea- 
body, 153 Mass. 120, 26 N. E. 421, 10 L. R. 
A. 397, where the court decided that the ex- 
isting statute giving towns the right to main- 
tain street lamps and to raise money by 
taxation for suck purpose did not carry 
with it the right to maintain the more cost- 
ly electric light plant, and that to authorize 
such a purchase an express statute must be 
passed, thus settling a qucstion raiscd but 
not decided in Opinion of Justices, 150 
Mass. 592, 24 N. E. 10S4, 8 L. R. A. 4S7. 
The Massachusetts casc was followed in 
Posey v. Town of North Birmingham, 154 
Ala. 511, 45 South. GG3, 15 L. R. A. (N. S.) 
711. 

Commercial IÀglitmg hy tlic Municipality. 
Where the right of maintaining an clcctric 
light plant has been confcrred upon towns 
by statute, it has been usually held to apply 
as wcll to private property as to public 
highways; Thompson-Houston Elcctric Co. 


v. City of Ncwton, 42 Fed. 723; City of 
Crawfordsville v. Braden, 130 Ind. 140, 2S 
N. E. 849, 14 L. R. A. 2GS, 30 Am. St. Rep. 
214; but where it has been only implied 
from cxisting statutes the implication will 
not extend to a commercial use; Mauldin v. 
City Council of Greenville, 33 S. C. 1, 11 S. 
E. 434, 8 L. It. A. 201; Rusbville Gas Co. 
v. City of Rushville, 121 Ind. 212, 23 N. E. 
72, G L. R. A. 315, 1G Am. St. Rep. 3SS. Stat- 
utes conferring such rigbts are constitution- 
al; Opinion of the Justiccs, 150 Mass. 592, 

24 N. E. 10S4, S L. R. A. 4S7; Linn v. Ckam- 
bersburg Borough, 1G0 Pa. 511, 2S Atl. S42, 

25 L. R. A. 217; llequembourg v. City of 
Dunkirk, 49 Ilun 550, 2 N. Y. Supp. 447; 
State v. Allcn, 17S Mo. 555, 77 S. W. SGS; 
Mitclicll v. City of Negaunee, 113 Mich. 359, 
71 N. W. G4G, 3S L. R. A. 157, C7 Am. St. 
Rep. 4GS; Fawcett v. Mt. Airy, 134 N. C. 
125, 45 S. E. 1020, G3 L. R. A. S70, 101 Am. 
St. Rep. S25. 

In so far as municipal corporations are 
engaged in the discbarge of thc powers and 
duties imposed upon them by the legislature 
as govcrnmental agencies of the state, they 
are not liable for breach of duty by tkeir 
officers; in that rcspect the officers are the 
agents of the state, although sclected by the 
municipality. When acting in their minis- 
terial or corporate character in the man- 
agcment of property used for thcir own 
benefit or profit, discbarging powers and du- 
ties voluntarily assumed for tkeir own ad- 
vantage, they are liable to an action to per- 
sons injured by the negligeuce of tbeir serv- 
ants, agents and officers; and it is innnate- 
rial wkether such servant, agent or officer 
be a corporation or an individual; City of 
Owensboro v. Knox’s AdmT, 11G Ky. 451, 7G 
S. W. 191; Emery v. Philadelphia, 20S Pa. 
402, 57 Atl. 977; Twist v. City of Rochester, 
1G5 N. Y. 610, 50 N. E. 1131; City of Em- 
poria v. Burns, G7 Kan. 523, 73 Pac. 94; 
Aloffitt v. Askevillc, 103 N. C. 237, 9 S. E. 
G05, 14 Am. St. Rep. S10; Fisher v. City of 
New Bern, 140 N. C. 50G, 53 S. E. 342, 5 L. 
R. A. (N. S.) 542, 111 Am. St. Rep. S57, 
where a conimission was establisked by the 
legislature to have charge of the electric 
light, watcr and sewer systems of a city. 
It was held that, thougk one of tbe pur- 
poses of the company in the constructiou of 
the electric light plant was tke illumination 
of the streets (wliich possibly miglit be con- 
sidered a govcrnmental function), yet the 
selling the power for profit to shops, resi- 
dences, etc., would place such a corporation 
upon the same footing as private individuals 
engaged in the same busiiiQss. The city was 
keld responsible for the uegligencc of the 
commission in leaviug a live, brolmn elec- 
trict light wire on a pole in a much used 
stroet, where one stcpped upon it and was 
killed. And to the same effect that a city 
is liable in the exercisc of its business pow- 
ers, see Davoust v. City of Alameda, 149 Cal. 
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G9, S4 Pac. 7G0, 5 L. R. A. (N. S.) 53G, 9 Aun. 
Cas. S47 ; Esberg Cigar Co. v. City of Port- 
land, 34 Or. 2S2, 55 Pac. 9G1, 43 L. R. A. 435, 
75 Am. St. Rep. G51; City o£ Ilenderson v. 
Young, 119 Ky. 224, S3 S. W. 5S3, 26 Ky. 
L. Rep. 1152; Twist v. City of Rocliester, 
1G5 N. Y. 619, 59 N. E. 1131; Bullmaster v. 
City of St. Josepli, 70 Mo. App. GO. 

It lias been beld tliat tbe duty of a city 
to see that its highways. are in a safe con- 
dition does not extend to the inspection of 
the insulation of wires owned by a private 
corporation, and that recovery cannot be 
had from the city for a death caused by a 
hanging wire charged by the defective in- 
sulation of a wire belongiug to an electric 
company; Fox v. Yillage of Manchester, 1S3 
N. Y. 141, 75 N. E. 111G, 2 L. R. A. (N. S.) 
474. But seo, to the contrary, Gladdon v. 
Borough of Duncannon, 23 Pa. Co. Ct. R. Sl, 
where a borough, manufacturing electricity 
for the use of its inhabitants, was beld not 
to becoine thereby an electric light com- 
pany, so as to be liable under an act pro- 
vidiug for the recovery of damage to trees 
by such companies. 

As to Rights and Privileges. A rnunici- 
pality may grant a franchise to an electric 
light company to use its streets witliout 
making such riglit an exclusive one; Crow- 
der v. Town of Sullivan, 12S Ind. 4S6, 2S 
N. E. 94, 13 L. R. A. 647; Hanson v. Electric 
Light Co., SG Ia. 722, 4S N. W. 1005, 53 N. 
W. S4; but«it must have legislative author- 
ity to grant such frauchise; Brush Electric 
Light Co. v. Electric Light Co., 5 Ohio Cir. 
Ct. 340; Grand Rapids E. L. & P. Co. v. Gas 
Co., 33 Fed. G59; and in Iowa it must be 
submitted to a vote of qualified electors; 
Ilanson v. • Elcctric Light Co., S6 Ia. 722, 
4S N. W. 1005, 53 N. W. S4; City of Keo- 
kuk v. Electric Co., 90 Ia. G7, 57 N. W. 6S9. 
It may confer the right on one.company to 
use .poles erected by another company; Cit- 
izens’ Electric Light & Power Co. v. Sands, 
95 Mich. 551, 55 N. W. 452, 20 L. R. A. 411; 
and may fix the compensation to the latter 
for their use; Toledo Electric St. Ry. Co. 
v. Power Co., 10 Ohio Cir. Ct. 531; but un- 
less the limit of such use is fixed and the 
manner of stringing the wires prescribed 
such a permission is unreasonable and void; 
Citizens’ Electric Light & Power Co. v. 
Sands, 95 Mich. 551, 55 N. W. 452, 20 L. R. 
A. 411; and a company will be enjoined 
from use of another’s poles without permis- 
sion from the city, the court, or the other 
company; Hauss Electric Lighting Power 
Oo. v. Electric Co., 23 Wkly. Law Bul. 137. 
A contraet ivith a gas company to light the 
streets with gas was held not to deprive the 
city of the power to contract with another 
company to furnish electric Iights for the 
same purpose; Parkersburg Gas Co. v. 
Parkersburg, 30 W. Ya. 435, 4 S. E. 650; 
'Saginaw Gas-Light Co. v. City of Saginaw, 
28 Fed. 529. The right of the city to grant 


franckiscs for clectrie liglring carries wi.h 
it tlie right to purchase or operate a plant 
even if there be an existing organiz d cor- 
poration and the city viotatcs no contract 
by so doing; Thompson-IIouston Electric 
Co. v. City of Newton, 42 Fed. 723. As a 
rule, kowever, the statutes provide for the 
purchase of an existing plant by the munic- 
ipality and for arbitration in case of dis- 
agreement as to tke price. In Massachu-, 
setts an existing company is not compelled 
to sell its property to tlie town; Citizens’ 
Gas Liglit Co. v. Wakefield, 1G1 Mass. 432, 
37 N. E. 444, 31 L. R. A. 457. 

Confiicting EJectrical Companies . Where 
a telegrapk and an electric light company 
had each obtained a franchise for the use 
of the same street, it was keld that the 
coinpany which first obtained the franckise 
was entitled to priority, and tke other com- 
pany rnust.so adjust its wires as to prevent 
danger from juxtaposition or interference 
with the business of the first company; 
Western Uniou Tel. Co. v. Light Co., 46 Mo. 
Ajip. 120; and that where the street was 
already occupied by the telegrapk company 
the electric light coinpany would be enjoin- 
ed from placing its wires so near as to in- 
terfere with the transmission of messages; 
id« In the case of a telepkone and an elec- 
tric light company, both having valid fran- 
chises, the telephone company was refused 
an injunction against the latter company on 
the ground that they had first occupied the 
streets, but on streets not occupied by ei- 
ther company, the electric light company 
was enjoined from using the same side of 
the street for lights and from stringing 
wires within such a distance as to injure 
the service of the telephone company; Ne- 
braska Telephone Co. v. Gas & Electric 
Light Co., 27 Neb. 284, 43 N. W. 126; 12 
Out. 571; Paris Electric Light & Ry. Co. 
v. Telegraph & Telepkone Co. (Tex.) 27 S. 
W. 902. If two electric light companies 
have the use of the same street, the first to 
occupy them has the prior right, and tke 
second company will be restrained from 
stringing its wires so near as to interfere 
with the business of the first company or 
cause danger to the public; Consolidated 
Electric Light Co. v. Electric Light & Gas 
Co., 94 Ala. 372, 10 South. 440 (where the 
decision was based rather on the ground 
that such juxtaposition of the wires was 
dangerous to public safety). An electric 
light corporation, contracting to light a 
building, must exercise the highest degree of 
care in the installation of its wires and 
fixtures, and is Iiable for injuries sustained 
by a person haudling in the usual way an 
ordinary incandescent light bulb; Alexan- 
der v. Light Co., 209 Pa. 571, 5S Atl. 10G8, 
G7 L. R. A. 475; to the same effect, Gilbert 
v. Electric Co., 93 Minn. 99, 100 N. W. 653, 
106 Am. St. Rep. 430; Memphis Consol. Gas 
& Electric Co. v. Letson, 135 Fed. 969, G8 C. 
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C. A. 453; Soutliern Telegraph & Teleplione 
Co. v. Evans, 54 Tex. Civ. App. G3, 11G S. 
W. 41S; such a company must use reason- 
able care to prevent a secondary current 
from heing charged with a high voltage 
currcnt; Witmer v. Electric Light & Power 
Co., 1S7 N. Y. 572, SO N. E. 1122; and is 
bound to see that its fixtures are securely 
attached; Fish v. Electric Light & Power 
Co., ISO N. Y. 33G, S2 N. E. 150, 13 L. R. A. 
(N. S.) 22G; and to keep the wires properly 
insulated; Griffin v. Light Co., 1G4 Mass. 
402, 41 N. E. G75, 32 L. It. A. 400, 49 Am. 
St. Rep. 477. The test of the liability of a 
coinpany is whether injury to persons might 
reasonably be anticipated; Guinn v. Tele- 
phone Co., 72 N. J. L. 27G, G2 Atl. 412, 3 
L. It. A. (N. S.) OSS, 111 Am. St. Itep. GGS. 
Where the apparatus is installed by othcr 
parties, the company has been held bound 
to make a reasonable inspection of it be- 
fore furnishing current; Iloboken Land & 
Imp. Co. v. Electric Co., 71 N. J. L. 430, 
5S Atl. 10S2 ; but they are held not lia- 
ble for defective apparatus where other per- 
sons did the work of wiring; Harter v. 
Power Co., 124 Ia. 500, 100 N. W. 508; Brun- 
elle v. Light Corp., 3SS Mass. 493, 74 N. E. 
G7G; National Fire Ins. Co. v. Electric Co., 
1G Colo. App. S6, G3 Pac. 949; Minneapolis 
General Electric Co. v. Cronon, 1GG Fed. G51, 
92 C. C. A. 345, 20 L. R. A. (N. S.) S16. A 
city ordinance requiring all splices or joints 
on electric wires to be perfectly insulated 
is a contract with every inhabitant fixing a 
standard of duty, failure to observe which 
will constitute negligence; Clcments v. Liglit 
Co., 44 La. Ann. 692, 11 South. 51, 1G L. R. 
A. 43, 32 Am. St. Rep. 34S. 

The liability exteiuls to trcspassers; Nel- 
son v. Lighting & Water Co., 75 Conn. 54S, 
54 Atl. 303; Newark Electric Light & Power 
Co. v. Garden, 7S Fed. 74, 23 C. C. A. G49, 37 
L. R. A. 725; Lynchburg Telephone Co. v. 
Booker, 103 Va. 595, 50 S. E. 14S; contra , 
Augusta Ry. Co. v. Andrews, S9 Ga. G53, 1G 
S. E. 203; McCaughna v. Electric Co., 129 
Mich. 407, S9 N. W. 73, 95 Am. St. Rep. 411 ; 
Stark v. Traction & Lighting Co., 141 Mich. 
575, 104 N. W. 1100, 1 L. R. A. (N. S.) S22; 
Cumberland Telegraph & Telephone Co. v. 
Martin’s Adm’r, 11G Ky. 554, 76 S. W. 394, 
77 S. W. 71S, G3 L. R. A. 4G9, 105 Am. St. 
Rep. 229; Minneapolis General Electric Co. 
v. Cronon, 1GG Fed. G51, 92 C. C. A. 345, 20 
L. R. A. (N. S.) SIG. 

Equity, at the suit of a state, will enjoin 
an electric railway company from permitting 
the escape of clectricity into the ground, in- 
juring municipal water pipes; Dayton v. 
11 y. Co., 2G Ohio Cir. Ct R. 73G. Oue who 
discharges elcctricity into the earth is lia- 
ble for damages caused by the current just 
as if he had discharged a stream of water. 
Where a railway company did so under or- 
der of the Board of Trade and used the best 


known system, it was not responsible for the 
injury ; [1S93] 2 Ch. 1SG. 

Equity cannot prescribe by injunction a 
particular system of circuit or negative re- 
turn of the electric current to be used by 
an electric raihvay company, although it is 
shown that the system in use results in con- 
tinuous injury to the water pipes of a water 
company ; but it will act by injunction upon 
the continuance of the injury, leaving it t<* 
the discretion of the company to prevent it. 
In this case it appeared that the railway 
company’s system could not entirely prevent 
electrolysis, but that it was suggesting other 
means which would practically prevent seri- 
ous injury. The court enjoined the continu- 
ance of the injury, but left the defendant 
free to adopt the proper system within a 
reasonable time; Peoria Waterworks Co. v. 
R. Co., 1S1 Fed. 990 (C. C. 111.), per San- 
born, C. J. 

See generally Causa Proxima; Joyee, Elec- 
tric Law; Eminent Domain; Higiiways; 
Impairing Obligation of Contracts; 
Streets; Telegraph; Telephone. 

ELECTR0CUTI0N. A method of punish- 
ment of death inflicted by causing to pass 
through the body of the convicted person a 
current of electricity of suffic-ient forcc and 
continuance to cause death. See 1 Witth. & 
Beck. Med. Jur. GG3. 

It was enacted in New York in ISSS, in 
Ohio in 1S96, and in Pennsylvania in 1913, 
and in one or two other states. 

Punishment by clectrocution is not within 
the meaning of the Constitution of tlie Unit- 
ed States, which prohibits the infliction of 
unusual and cruel punishments; and while 
the infliction of the death penalty by a new 
agency is unusual, the adoption of sucli an 
agency which is not a certainly prolonged or 
extreme procedure is not violative of this 
constitutional provision; People v. Durston, 
119 N. Y. 569. 24 N. E. G, 7 L. R. A. 715, 16 
Am. St. Rep. S59. 

This act of New York is not repugnant to 
the Constitution of the United States when 
applied to a convict who committed the crime 
after the act took effect; In re Kemmler, 
136 U. S. 436, 10 Sup. Ct. 930, 34 L. Ed. 519. 
See Ex parte Mirzan, 119 U. S. 5S4, 7 Sup. 
Ct. 341, 30 L. Ed. 513. 

ELECTR0LYSIS. See Electrical Compa- 

NIES. 

ELEEMOSYNARIUS (Lat). An almoner. 
There was formerly a lord almoner to the 
kings of England, whose dutics are describ- 
ed in Fleta, lib. 2, cap. 23. A chicf officer 
who received the eleemosynary rents aml 
gifts, and in due method distributed thein to 
pious and charitable uses. Cowell. 

ELEEMOSYNARY C 0 RP0 R ATI 0 NS. Such 
private corporations as are instituted for pur- 
poses of charity, their object being the dis- 
tribution of the bounty of the founder of 
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them to such persons as he directed. Of this 
kind are hospitals for the relief of the im- 
potent, indigent, sick, and deaf or dumb; 
Ang. & A. Corp. § 39; American Asylum at 
Ilartford v. Bank, 4 Conn. 172, 10 Am. Dec. 
112; McKim v. Odom, 3 Bland (Md.) 407; 1 
Ld. Raym. 5; 2 Term 34G. The nature of 
eleemosynary corporations is discussed in 
the Dartmouth College case. They are in 
no sense ecclesiastical corporations as under- 
stood in the classification of Blackstone. 
Marshall, C. J., said, iu distinguishing the 
college from a public corporation employed 
for the purposes of government, that it was 
in fact a private eleemosynary institution en- 
dowed with capacity to take property for 
objects unconuected with government, whose 
funds were kestowed by individuals on the 
faith of the charter—none the less so he- 
cause for public education; Dartmouth Col- 
lege v. Woodward, 4 Wheat. 518, G30, 4 L. 
Ed. G29. Aud in the same case, Story, J., 
discussed at lengtli the nature of these cor- 
porations, defining them as “such as are con- 
stituted for tiie perpetual distribution of the 
free alrns and bounty of the fouuder in such 
manner as he has directed”; and then, after 
pointing out the division of corporations into 
public and private, he goes on to explain that 
eleemosynary corporations are private corpo- 
rations although dedicated to general char- 
ity, and that the argument that because the 
charity is public, the corporatiou is public, 
“manifestly confounds the popular with the 
strictly legal sense of the terms.” He also 
calls attention to tlie fact that “to all 
eleemosynary corporations a visitorial pow- 
er attaches as a necessary incident.” See 

VISITATIO N. 

In the same opinion it is said that a pri- 
vate eleemosynary corporatiou, when created 
by the charter of the crown, is subject to no 
other control of the crown unless power be 
rescrved for that purpose, and this he char- 
acterizes as “one of the most stubborn and 
well-settled doctrines of the common law” ; 
but nevertheless such corporations, like all 
others, are subject to the general law of the 
land. See, also, Society for Propagation of 
Gospel v. New Haven, 8 Wheat. (U. S.) 464, 
5 L. Ed. GG2; 1 Bla. Com. 471. 

“In the English law corporations are divided into 
ecclesiastical and lay; and lay corportions are 
again divided into eleemosynary and civil. It is 
doubtful how far clear conceptions of the law are 
promoted by keeping in mind these divisions. They 
seem, for us at least, to have an historical, rather 
than a practical, value. In a country where the 
church is totally disassociated from the state, there 
ls little room for a division of corporations into 
ecclesiastical and lay ; and while charitable corpo- 
rations have many features which distinguish them 
from other private corporations, as will hereafter 
appear, it is very seldom that the word ‘civil’ is 
used in our American books of reports in order to 
dlstinguish corporations other than charitable.” 

ELEGIT (Lat eligere, to choose). A writ 
of executiou directed to the sheriff, com- 
manding him to make delivery of a moiety of 


the party’s land and all his goods, heasts of 
the plough only excepted. 

The sheriff, on the receipt of the writ, 
holds an inquest to ascertain the value of 
the lands and goods he has seized, and theu 
they are delivered to the plaintiff, who re- 
tains them until the whole debt and damages 
have been paid and satisfied. Duriug tliat 
term he is called tenant by eligit; Co. Litt. 
2S9. See Pow. Mort.; Wats. Sheriff 200 ; 

1 C. B. N. S. 568; 3 Holdsw. Hist. E. L. 113 ; 

2 Poll. & Maitl. 122. 

The name was given because the plaintiff 
has his choice to accept either this writ or 
a fi. fa. 

By statute, in England, the sheriff is to 
deliver the whole estate instead of the half; 
see 3 Bla. Com. 41S; and by act of 1883 it no 
longer extends to goods. The writ is still in 
use iu the United States, to some extent, and 
with somewhat differeut modifications in the 
/various states adopting it; 4 Kent 431, 43G; 
McCance v. Taylor, 10 Gratt (Va.) 5S0; Mor- 
ris v. Ellis, 3 Ala. 560. 

ELEMENTS. A term popularly applied to 
fire, air, earth and water, anciently suppos- 
ed to be the four simple bodies of which the 
world was composed. Eucyc. Dict. Often ap- 
plied in a particular sense to wiud aud wa- 
ter, as “the fury of the elements.” Gent. 
Dict. It has been said that “damages by tlie 
elements,” and “damages by the act of God,” 
are convertible expressions; Polack v. Pioche, 
35 Cal. 416, 95 Am. Dec. 115. 

ELEVATED RAILWAYS. See Railroads. 

ELEVAT0R. A building containing one 
or more mechanical elevators, especially a 
warehouse for the storage of grain ; a hoist- 
ing apparatus; a lift; a car or cage for lift- 
ing aud lowering passengers or freight in a 
hoistway. Cent. Dict. 

A landlord who runs an elevator for the 
use of liis tenants and their visitors thereby 
becomes a common carrier; Goodsell v. Tay- 
lor, 41 Miun. 207, 42 N. W. 873, 4 L. R. A. 
G73, 1G Am. St. Rep. 700; Morgan v. Saks, 
143 Ala. 139, 38 South. 848; Mitchell v. 
Marker, 62 Fed. 139, 10 C. C. A. 30G, 25 L. 
R. Â. 33; Edwards v. Burke, 36 Wash. 107, 
78 Pac. G10; Lee v. Knapp & Co., 155 Mo. 
610, 5G S. W. 458; Fox v. Philadelphia, 208 
Pa. 127, 57 Atl. 35G, G5 L. R. A. 214; Ober- 
felder v. Doran, 26 Neb. 118, 41 N. W. 1094, 
18 Am. St. Rep. 771; Walsh v. Cullen, 235 
111. 91, 85 N. E. 223, 1S L. R. A. (N. S.) 911. 
ITe is charged with the higliest degree of 
care which human foresight can suggest, 
both as to the machinery and the conduct of 
his servants; Marker v. Mitchell, 54 Fed. 
G37; Treadwell v. MTiittier, S0 Cal. 595, 22 
Pac. 266, 5 L. R. A. 498, 13 Am. St. Rep. 175. 
That such a carrier of passengers is not an 
insurer, but is required to exercise the high- 
est degree of care; Mitchell v. Marker, G2 
Fed. 139, 10 C. C. A. 306, 25 U II. A. 33? 
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Tousey y. Roberts, 114 N. Y. 312, 21 N. E. 
300, 11 Am. St. Rep. 055; Edwards v. Burke, 
30 Wasli. 107, 7S Pac. 010. Other cases do 
not subject hira to tke sarae rcsponsibility 
as coraraon earriers; Edwards v. Building 
Co., 27 R. I. 24S, 01 Atl. 040, 2 L. R. A. (N. 
S.) 744, 114 Ara. St. Rep. 37, 8 Ann. Cas. 
074; Griffen v. Manice, 100 N. Y. 107, 50 N. 
E. 025, 52 L. R. A. 022, S2 Ara. St. Rcp. 030; 
Seaver v. Bradley, 170 Mass. 320, 00 N. E. 
705, SS Ara. St. Rcp. 384. 

Where the owner is in tbe habit of perrait- 
tin? a person to accorapany freight ou an 
elevator, hc owes hira the duty of a carrier; 
Orcutt v. Building Co., 201 .AIo. 424, 90 S. W. 
1002, 8 L. R. A. (N. S.) 929. Where a rau- 
nicipal ordinanoe iraposed upon owners of 
elevators the duty to eraploy corapeteut per- 
sons, the owner of an apartraent house was 
keld liable for injuries to the cliild of his 
tenant, who, finding the elevator unguarded, 
atterapted to run it; Shellaberger v. Fisher, 
143 Fed. 937, 75 C. C. A. 9, 5 L. R. A. (N. 
S.) 250. A hotel-keeper owes the same duty 
to persons visiting his gucsts, and, in gen- 
eral, to all persons lawfully in the hotel and 
in the elevator, as to his guests; ]McCracken 
v. Meyers, 75 N. J. L. 935, 08 Atl. S05, 1G L. 

R. A. (N. S.) 290, eiting Siggins v. McGill, 
72 N. J. L. 263, 02 Atl. 411, 3 L. R. A. (N. 

S. ) 316, 111 Am. St. Rep. GG6. 

Tlie right of any person to ride on an ele- 
vator is keld to be based on tke implied in- 
vitation which the owner is deeraed to have 
extended to all who have business on his 
premises; such owner raust see that the 
premises are in a reasonable, safe, condition ; 
the raeasure of duty is reasonable care and 
prudence; Griffen v. Manice, 166 N. Y. 197, 
59 N. E. 925, 52 L. R. A. 922, 82 Am. St. Rep. 
630; Burgess v. Stowe, 134 Mich. 204, 96 N. 
W. 29. 

A kotel-keeper is not bound to the sarae 
degree of eare witli respect to his employês 
as to liis guests in operating his elevator. 
Ilis duty as to thera is ascertained by the 
general rules governing the relation of raas- 
ter and servant. In Illinois, where the pro- 
prictor of an elcvator is held to be a carrier 
of passeugers; Ilodgcs v. Percival, 132 111. 
53, 23 N. E. 423; Springer v. Ford, 1S9 III. 
430, 59 N. E. 953, 52 L. R. A. 930, S2 Ani. 
St. Rep. 4G4 ; Beidlcr v. Branskaw, 200 111. 
425, 65 N. E. 10S0; Masonic Fraternity Tem- 
ple Ass’n v. Collins, 210 111. 482, 71 N. E. 
39G; yet wliere a waitress was injured on a 
hotel elevator, the proprietor was held not 
to owe her thc duty of a coraraon carrier; 
Walsh v. Cullen, 235 111. 91, S5 N. E. 223, 1S 
L. R. A. (N. S.) 911. To tlie sarae cffeet, 
Sievers v. Luraber Co., 151 Ind. 642, 50 N. E. 
877, 52 N. E. 399; McDouougk v. Lanpker, 
55 Minn. 501, 57 N. W. 152, 43 Am. St. Rep. 
541. 

The owner of an office building has been 
held not to owe the duty of keeping closed 


the doors to thc elevator wells in respect to 
one who enters thc building seeking informa- 
tion about one not a tenant of or einployed 
in it, since he is a mere licensee; Stanwood 
v. Clanccy, 106 Me. 72, 75 Atl. 293; Plumraer 
v. Dill, 156 Mass. 42G, 31 N. E. 12S, 32 Am. 
St. Itep. 4G3; as such he goos into thc build- 
ing at his own risk and is bound to take the 
preraises as he finds thera; Boehler v. Dan- 
iels, 1S R. I. 5G3, 29 Atl. 6, 27 L. R. A. 512, 
49 Ara. St. Rep. 790; Faurot v. Grocery Co., 
21 Okl. 104, 95 Pac. 463, 17 L. R. A. (N. S.) 
136; Faris v. Iloberg, 134 Ind. 2G9, 33 N. E. 
1028, 39 Am. St Rep. 261. This rule was 
applied where a poliecman, in the exercise 
of his duty to protect tke property of an ex- 
press coinpany frora strikers, was killed 
froiu falling down an elevator shaft; Casey 
v. Adnms, 234 111. 350, S4 N. E. 933, 17 L. R. 
A. (N. S.) 77G, 123 Am. St. Rep. 105; aud 
also where a fireman entered a building for 
the purpose of proteeting property therein 
from fire and was injured while using an 
elevator in such building; Gibson v. Leonard, 
143 111. 1S2, 32 N. E. 182, 17 L. R. A. 5S8. 
3G Am. St. Rep. 376; and where the wife of 
the janitor of a building used the elevator 
for the purpose of showing a tenant tkerein 
the roof; Billows v. Moors, 162 Mass. 42, 37 
N. E. 750. 

As to licensees by invitation or affirmative 
cousent, it is held that the owner of an ele- 
vator owes the duty of exereising ordinary 
care; Muench v. Heinemann, 119 Wis. 441, 
96 N. W. 800. Thus a ekild. who with the 
knowledge or implied consent of an elevator 
operator, rides on tlie top of the car, is lield 
not a trespasser; Davis’ Adra’r v. Trust Co., 
127 Ky. 800, 106 S. W. S43, 15 L. R. A. (N. 
S.) 402. As to licensees by permission or on 
mere sufferance, the owner owes no duty ex- 
cept to refrain from acts of actual negli- 
gence; Muench v. Heincmann, 119 Wis. 441, 
96 N. W. S00; Faris v. Iloberg, 134 Ind. 269, 
33 N. E. 102S, 39 Ara. St. Rep. 2G1 ; Araerine 
v. Porteous, 105 Mich. 347. 63 N. W. 300; 
McCarvell v. Sawyer, 173 Mass. 540, 51 N. 
E. 259, 73 Am. St. Rep. 31S; McManus v. 
Thing, 194 Mass. 362, S0 N. E. 4S7 ; Leavitt 
v. Slioe Co., G9 N. H. 597, 45 Atl. 558. Where 
one lias beon forbidden to nse tlie* elevator 
and sustains an injury, he cannot recover; 
Ferguson v. Truax, 132 Wis. 47S, 110 N. W. 
395, 111 N. W. G57, 112 N. W. 513, 14 L. R. A. 
(N. S.) 350, 13 Ann. Cas. 1092. 

An elevator skould have constant care aml 
inspection; Bier v. Mfg. Co., 130 Pa. 44G, 1S 
Atl. 637; McGuigan v. Beatty, ISG Pa. 329, 
40 Atl. 490; that the raachinery was oiled 
once a week and the elevator looked at by a 
fellow servant does not fulfil the require- 
ment that It should be inspected regularly; 
Swenson v. R. Co., 7S App. Div. 379, S0 N. 
Y. Supp. 2S1; or where it has been inspected 
two weeks before an accident. and a defect 
overlooked; Corn Products Refiniug Co. v. 
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King, 16S Fed. S02, 94 C. C. A. 304 ; or wliere 
an accident was caused by tbe breaking of a 
shaft, the defective condition of which might 
Iiave been discovered by inspection; Rein- 
hardt v. Lard Co., 74 N. J. L. 9, G4 Atl. 990. 
But one is not liable for an accident to an 
employe if he regularly employs a competent 
firm to inspect the elevator; Young v. Stable 
Co., 193 N. Y. 1SS, S0 N. E. 15, 21 L. R. A. 
(N. S.) 592, 127 Am. St. Rep. 939. In case 
of a casualty, it is not enough to show that 
the elevator is one of a kind in ordinaryuse; 
McCormick Harvesting Machine Co. v. Bur- 
andt, 136 111. 170, 26 N. E. 5S8. But the ab- 
sence of safety appliances is said not to be 
conclusive evidence of negligence; Shattuck 
v. Rand, 142 Mass. 83, 7 N. E. 43. An eleva- 
tor is not supposed to be a place of danger, 
to be approached with great caution; Zieman 
v. Mfg. Co., 90 Wis. 497, 63 N. W. 1021; but* 
when the door is opened a passenger may 
enter it without stopping to make a special 
examination; Tousey v. Roberts, 114 N. Y. 
312, 21 N. E. 399, 11 Am. St. Rep. 055. 

See 9 L. R. A. 640, note; Mitchell v. Mark- 
er, 62 Fed. 139, 10 C. C. A. 306, 25 L. R. A. 
33; Webb, Elevators. 

The business of handling grain in eleva- 
tors is of such a nature as to subject it to 
regulations which would be entirely unjusti- 
fiable if applied to a purely private business. 
Because the business is of a quasi-public na- 
ture, even the owner of a couutry elevator, 
who buys for himself alone and is his own 
grader and weiglimaster, may be required 
to secure a license from the state; State v. 
W. W. Cargill Co., 77 Minn. 223, 79 N. W. 
962; W. W. Cargill Co. v. Minnesota, 1S0 U. 
S. 402, 21 Sup. Ct. 423, 45 L. Ed. 619. For 
the same reason the legislature may make 
a weighmaster’s certificate prima facie evi- 
dence of what is stated therein ; Vega Steam- 
ship Co. v. Elevator Co., 75 Minn. 30S, 77 N. 
W. 973, 43 L. R. A. 843, 74 Am. St. Rep. 4S4. 

As to grain in a grain elevator, see Confu- 

SION OF GOODS. 

ELI6IBILITY. The constitution of the 
United States provides that no person hold- 
ing any office under the United States shall 
be a member of either house. The accept- 
ance by a member of congress of a commis- 
sion as a volunteer in the army vacates his 
seat ; Cl. & H. 122, 395, 637. But by a deci- 
sion of the second comptroller of the treas- 
ury, of Feb. 24, 1S94, it was held that there 
was no incompatibility of office between that 
of a member of the house of representatives 
and the military office held by an officer of 
the United States army on the retired list, 
and that he was entitled to pay for both 
offices. A centennial commissioner holds an 
office of trust or profit under the United 
States, and is thereby ineligible as a presi- 
dential elector; In re Corliss, 11 R. I. 638, 
23 Am. Rep. 538. A state cannot by statute 
provide that certain state officers are ineligi- 


ble to a federal office; Turney v. Marshall, 
1 Bartl. 167; Trumbull’s Election, 1 Bartl. 
619. 

Duclling has been made in some statcs a 
disqualification for office; see Dum.LiNG. In 
Kentucky, it was held that the doing of auy 
of the prohibited acts was a disqualification 
for office without a previous conviction; 
Cochrane v. Jones, 14 Am. L. Reg. N. S. 22; 
but this opinion has been questioned in a 
note to that case. See McCrary, Elect. 189. 

An alien cannot, even in the absence of 
any provision forbidding it, hold an office; 
State v. Van Beek, 87 Ia. 569, 54 N. W. 525, 
19 L. R. A. 622, 43 Am. St. Rep. 397. See 
Cooley, Const. Lim. 748, n.; but he may be 
elected to an office; State v. Murray, 28 Wis. 
96, 9 Am. Rep. 4S9; State v. Trumpf, 50 Wis. 
103, 5 N. W. S76, 6 N. W. 512. And mem- 
bers elect of congress, who were ineligible 
on account of participation in the rebellion, 
have been admitted to a seat, their disquali- 
fication having been subsequently removed; 
McCrary, Elect. 193. 

The word eligibility , used in connection 
with an office, where there are no explana- 
tory words indicating that it is used with 
reference to the time of election, refers to 
the qualification to hold the office rather 
than to be elected; Bradfield v. Avery, 16 
Idaho 769, 102 Pac. 6S7, 23 L. R. A. (N. S.) 
1228; Hoy v. State, 168 Ind. 506, 81 N. E. 
509, 11 Ann. Cas. 944. 

As to the effect of the ineligibility of the 
candidate having the highest nurnber of 
votes, see Election. 

ELIGIBLE. This term relates to the ca- 
pacity of holding as well as that of being 
elecfced to an office; Carson v. McPhetridge. 
15 Ind. 327. 'See Searcy v. Grow, 15 Cal. 
117; State v. Clarke, 3 Nev. 506; State v. 
Smith, 14 Wis. 497. 

ELIS0RS. Two persons appointed by the 
court to return a jury when the sheriff and 
coroner have been challenged as incompetent, 
either because they are parties to the suit, 
or are related to either party. 3 Bla. Com. 
354; Allen v. Com., 12 S. W. 5S2, 11 Ky. L. 
Rep. 555; or because they are partial; 5 
Bac. Abr. 318; 3 East 141; Fortesc. de Laudi- 
bus LL. 53; Alc. & Nap. 113; or interested; 
Tidd, Prac. 723, 7S0; People v. Fellows, 122 
Cal. 233, 54 Pac. S30; State v. Hultz, 106 
Mo. 41, 16 S. W. 940; Harriman v. State, 2 
G. Greene (Ia.) 270. They^return the writ 
of venire directed to them with a panel of 
the jurors’ names, and tlieir return is final 
and no challenge is allowed to the array. 
But a party may have his challenge to the 
poll; Co. Litt. 158 a. 

Elisors may be appointed to serve process 
other than that of returning a jury; Bruner 
v. Superior Court, 92 Cal. 239, 28 Pac. 341. 
An attachment may be directed to elisors 
àgainst the coroners for not attaching a 
disobedient sheriff who has not brought the 
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defendant into court; 2 Wm. Bla. 911; 2 id. 
1218; Tidd, Prac. 314; or for not returning 
an exeoution; People v. I’almer, 1 Conv. (N. 
Y.) 32; but such appointment will be refus- 
ed wliere it is a matter of mere scrvice of 
process; 10 Moore 2(10. 

Authority to appoint elisors need not be 
given by statute; Wilson v. Roacli, 4 Cal. 
302; though the legislature may authorize 
the governor to appoint officers with the 
powers of sheriff to enforce üquor laws; 
Gilmore v. Penobscot County, 107 Me. 345, 
7S Atl. 454. 

Elisors were named by the prothonotary 
and appointed by the court; Rarnes 405; 
named by plaintiff and approved by prothon- 
otary; 2 Win. Bla. 911; or named by the 
master in the King’s P.encli, or prothonotary 
in the Comrnon Pleas; Tidd, Prac. 151. 

A sheriff is incompetent if he is part of a 
defendant corporation, in wlüch case elisors 
will be appointed; 1 Ir. L. Rec. O. S. 2S1 ; 
but where the sheriff and coroner were mem- 
bers of a corporation defcnding another sim- 
ilar suit against the same plaintiff, elisors 
were not appointed; Jackson v. Rathbone, 
3 Cow. (N. Y.) 29G. 

Elisors are usually two clerks of the court 
or residents of the county, and are sworn; 
3 Bla. Com. 354; Fortesc. de Laud. LL. 53; 
but a person residing in a county other than 
that in which the defendant resides may be 
appointed under peculiar circumstances ; 
Anonymous, 23 Wend. (N. Y.) 102; so may 
one who has served under the sheriff as 
bailiff to the petit jury in other canses; 
State v. Bodly, 7 Blackf. (Ind.) 355; and 
only one need be appointed to serve a sum- 
mons; Rced v. Moffatt, G2 111. 300; and he 
necd not be sworn; id. 

Notice of the appointment of elisors must 
be given to the opposite party; 1 Stra. 235. 

The appointment by a judge having com- 
petent jurisdiction is presumed to be prop- 
er; Turner v. Billagram, 2 Cal. 520; or by a 
clerk to serve a writ of rcplevin; Beach v. 
Schmultz, 20 111. 185. If it is irregular, a 
motion to quash the levy sliould be made in 
the court to which the writ is returnable; 
Turner v. Billagram, 2 Cal. 520. It rests in 
the discrction of the trial judge and will not 
he disturbed unless arbitrary and unjust ; 
State v. Ilultz, 10G Mo. 41, 16 S. W. 940. 
A venire for a grand jnry was directed to 
elisors, the sheriff being disqualified, and 
not to the coroner; held legal ; State v. Zel- 
ler, S3 N. J. L. GGG, S5 Atl. 237. 

Absence of the coroner from the parish 
when the sheriff is a party to the suit will 
not warrant the appointment of 'an elisor; 
Whitehead v. Brigham, 1 La. Ann. 317. A 
new sheriff will not be awarded proccss, 
though he be iinpartial, if it has already 
been given to elisors; Co. Litt. 15Sa; contra, 
Anonymous, 23 Wend. (N. Y.) 102. 

An elisor may be appointed to take charge 


of a jury retiring to deliberate upon a ver- 
dict, when both slieriff and coroner are dis- 
qualified or unable to act; People v. Fellows, 
122 Cal. 233, 54 Pac. S30; People v. Ebanks, 
117 Cal. G52, 49 Pac. 1019, 40 L. R. A. 209. 

By act of parliament elisors have free ac- 
cess to jurors’ books ln Ireland; Iluband, 
Graud Jury in Ireland 10S4. 

See Umfreville, Lex Coronatoria 237, 241; 
Huband, Grand Jury in Ireland 4S0; Wood- 
ward, Coroners in Pennsylvania 140, 233. 

ELKINS’ ACT. See Rates. 

ELL. A measure of lengtli. 

In old Engllsh the word slgnlfies arm, which sense 
lt stlll retains In the word elbcno. Nature has no 
standard of raeasure. The cubit, the ell, the span, 
paim, hand, flnger (being taken frora the individuai 
v/ho uses them), are variable measures. So of the 
foot, pace, nile, or vxillc passuum. See Report on 
Weights and Measures, by the secretary of state of 
the United States, Feb. 22, 1821. 

ELLENBOROUGH’S ACT. An English 
statute (43 Geo. III. c. 5S) punishing offcns- 
es against the person. See Acortion. 

EL0GIUM (Lat.). in Civil Law. A will 
or testament. 

EL0IGNE (Fr. âloigncr , to rcmove to a 
distance). In Practice. A rcturn to a writ 
of replevin, when the cliattels have been re- 
moved out of the way of the sheriff. 

EL0NGATA. The return made by the 
shcriff to a writ of rcplevin, when the goods 
have bcen removed to places unknowu to 
him. See, for the form of this roturn, Wats. 
Sheriff, Appx. c. 1S, s. 3, p. 454; 3 Bla. Com. 
149. 

On tliis return the plaintiff is entitled to 
a capias in withernam. See Witiiernam ; 
Wats. Slieriff 300, 301. The word cloignö is 
sometimes used as synonymous with clon- 
gata. 

EL0NGATUS. The sheriff’s return to a 
writ de homine rcplcgiando, q. v. 

EL0PEMENT. The departure of a mar- 
ried woman from her husband and dwelling 
witli an adulterer. Cowell; Tomlin. 

To constitute elopement the wife must not 
onlj' leavc the husband, but go bcj’oiul his 
aetual control. For if slic abandon the hus- 
band, and go and live in adultery in a house 
belonging to liim, it is said not to be an 
elopement; Cogswell v. Tibbctts, 3 N. II. 42; 
1 Rolle, Abr. GS0. 

When a wife elopcs the husband is no 
longer liable for her support, and is not 
bound to pay debts of her contractiug, whcn 
the separation is notorious; and whoever 
gives hcr credit does so, under these cireum- 
stances, at his peril; Ilunter v. Boucher, 3 
Pick. (Mass.) 2S9; G Term G03; McCutchen 
v. McGahay, 11 Johus. (N. Y.) 2S1, G Am. 
Dcc. 373; Bull. N. P. 135. 

It has hecn said that the word has no lcgal 
scnse; 2 W. Bla. 10S0; but lt is frequently 
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used, as is here shown, with a precisely de- 
fined meaning. An action may be maintain- 
ed by the husband, against a third person, 
for enticing away his wife, where nothiug 
in the nature of criminal conversation is al- 
leged. See Schoul. Hus. & W. 64; Aliena- 
tiois t op Affection ; Entice. 

ELSEWHERE. In another place. 

Where one devises all his land in A, B, and C, 
three distinet towns, and elsevchere, and had lands 
of much greater value than those in A, B, and C, in 
another county, the lands in the other county were 
decreed to pass by the word “elsewhere”; and by 
Lord Chancellor King, assisted by Raymond, C. J., 
and other judges, the word “elsewhere” was ad- 
judged to be the same as if the testator had said he 
devised all his lands in the three towns particularly 
mentioned, or in any other place whatever. 3 P. 
Wms. 56. See, also, Chanc. Prec. 202; 1 Vern. 4, n. ; 
Cowp. 360, 80S ; 5 Bro. P. C. 496 ; 1 East 456. 

As to the effect of the word “elsewhere” in the 
case of lands not purchased at the time of maldng 
the will, see 3 Atk. 254; 2 Ventr. 351. The words 
“or elsewhere” have been held not to include lands 
in another state ; Atkinson v. Schilman, 60 Fla. 39, 
53 South. 844, 56 South. 274. As to the construction 
of the words “or elsewhere” in shipping articles, 
see Brown v. Jones, 2 Gall. 477, Fed. Cas. No. 2,017. 

ELUVIONES. Spring-tides. 

EMANCIPATION. An act by which a 
person who was once in the power or under 
the control of another is rendered free. 

This is of importance maiuly in relation 
to the emancipation of minors from the pa- 
rental control. See 3 Term 355; 8 id. 479; 
Varney v. Young, 11 Vt. 258; Tillotson v. 
McCrillis, id. 477; Haugh, Ivetcham & Co. 
Iron Works v. Duncan, 2 Ind. App. 264, 28 
N. E. 334; Trapnell v. Conklyn, 37 W. Va. 
242, 16 S. E. 570, 3S Am. St. Rep. 30. See 
Cooper, Justin. 441, 480; Cowperthwaite v. 
Jones, 2 Dall. (U. S.) 57, 1 L. Ed. 287; Fer- 
riêre, Dict. dc Jurisi). Emancipation; Man- 
ümissioN. 

An infant husband is entitled to his own 
wages, so far as necessary for the support 
of himself and family, even though he mar- 
ried without his father’s consent; Com. v. 
Graham, 157 Mass. 73, 31 N. E. 706, 16 L. R. 
A. 578, 34 Am. St. Rep. 255. Where children 
contract for, collect, and use their own earn- 
ings, emancipation is to be inferred; Ger- 
inger v. Ileinlein, 29 Wkly. Law Bul. 339; 
and so when they become of age, no other 
facts being siiown; Baldwin v. Worcester, 66 
Vt. 54, 28 Atl. 633. 

The desertion of children by their father 
emaneipates them; Thompson v. Ry. Co., 104 
Fed. 845, where, in an action by the father 
as next of kin for the death of the child, it 
was held tliat there could be no recovery as 
by reason of the emancipation the father 
liad no right to the earnings. See also for 
other authorities note in Wilson v. McMil- 
lan, 62 Ga. 16, 35 Am. Rep. 117; Rodg. Dom. 
Rel. § 467. This presumption of emancipa- 
tion from desertion has been termed “the 
presumption of necessity. ,, Schoul. Dom. 
Rel. § 267. 


EM ANCIPATION PR 0CLAMAT10N. See 

Bondage. 

EMBARGO. A proclamation or order of 
state, usually issued in time of war or threat- 
ened hostilities, prohibiting the departure of 
ships or goods frorn some or all the ports of 
such state, until further order. The William 
King, 2 Wheat. (U. S.) 148, 4 L. Ed. 206. 

A civil embargo is the act of a state de- 
taining the ships of its own citizens in port, 
which amounts to an interdiction of com- 
merce, accompanied, as it usually is, by a 
closing of its' ports to foreign vessels. A 
hostile embargo is a detention, as before 
meutioned, of foreign vessels and property 
which may be in the ports of the wronged 
state. The detention is by way of reprisal 
(q. v.) and is thus distinguished from a de- 
tention of foreign vessels upon other grounds. 
If hostile embargo is followed by war, the 
vessels detained are confiscated. The term 
em'bargo is sometimes applied to the deten- 
tion of foreign merchant vessels after the 
outbreak of war. It had been customary 
for belligerents to allow enemy vessels in 
their ports at the outbreak of hostilities to 
depart freely, and this custom finds a limit- 
ed expression in the Convention Relative to 
the Status of Enemy Merchant Ships at the 
Outbreak of Hostilities, adopted at the 
Hague Convention of 1907, which provides 
that it is desirable that such vessels be al- 
lowed to depart freely: 

The detention of ships by an embargo is 
such an injury to the owner as to eiititle 
him to recover on a policy of insurance 
against “arrests or detainments.” And 
whether the embargo be legally or illegally 
laid, the injury to the owner is the saine, 
and the insurer is equally liable for the loss 
occasioned by it. Marsh. Ins. b. 1, c. 12, s. 
5; 1 Kent 60; 1 Bell, Dict. 517. 

An embargo detaining a vessel at the port 
of departure, or in the course of the voyage, 
does not of itself work a dissolution of a 
charter-party, or of thè contract with the 
seamen. It is only a temporary restraint 
imposed by authority for legitimate politi- 
cal puiqioses, which suspends for a time the 
performance of such contracts, and leaves 
the rights of parties untouched; 1 Bell, Dict 
517. 

EMBASSAGE or EMBASSY. The message 
or commission given by a sovereign or state 
to a minister called an “ambassador,” em- 
powered to treat or communicate with an- 
other sovereign or state; also the establish- 
ment of an ambassador. Black, L. Dict. 

EM BEZZLEM ENT. The fraudulent ap- 
propriation to one’s ow*n use of the money 
or goods entrusted to one’s care by another. 
Fagnan v. Knox, 40 N. Y. Supcr. Ct. 41. 

The fraudulent appropriation of property 
by a person to whom it has been intrusted 
or to whose hands it has lawfully come; it 
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is distlnguished frorn larccny in the fact that 
tlie original taking of the property was law- 
ful or with the conscnt of the owncr, while 
iu larceny the fclonious intcnt must liave 
existed at the time of the taking. Moore v. 
U. S., 100 U. S. 208, 10 Sup. Ct 294, 40 L. Ed. 
422. See Grin v. Shine, 1S7 U. S. 181, 23 
Sup. Ct. 9S, 47 L. Ed. 130; People v. Tornlin- 
son, 102 Cal. 19, 30 Pac. 50G. 

The principlcs of the cominon law not be- 
ing found adequate to proteet general owncrs 
against the fraudulent couversion of proper- 
ty by persons standing in certain fiduciary 
relations to those who wcre the suhject of 
their peculations, certain statutcs have been 
enacted, as well in England as in tliis coun- 
try, creating new criminal offcnccs and an- 
nexing to them their proper punishinents. 
The general object of these statutes doubt- 
less was to define and embrace, as criminal 
offences punishable by la\v, certain cases 
where, although the moral guilt was quite as 
great as in larceny, yet the technical objec- 
tion arising from the fact of a posscssion 
lawfully acquired by the piirty screened him 
from punisliment. Com. v. Stearus, 2 Metc. 
(Mass.) 345; Com. v. Simpson, 9 Metc. 
(Mass.) 142. See State v. Wolff, 34 La. 
Ann. 1153. 

Tn order to constitute emhezzlement, it 
mnst distinctly appear that the party acted 
with felonious intent, and made an inten- 
tionally wrong disposal, indicating a design 
to cheat and deceive the owner. A mere 
failure to pay over money intrusted to such 
party as agent for investment is not suffi- 
cient, if this intent is not plainly apparent; 
People v. Ilurst, 02 Mich. 270, 28 N. W. 838. 
The money appropriated need not have been 
intrusted to the aceuscd by the owner; it is 
sufficient if it were intrusted to the employ- 
er of the accused and appropriated by the 
latter; Com. v. Clifford. 00 Ky. 4, 27 S. W. 
811 ; and that the money was taken without 
any attempt at concealment is no defence to 
the charge of embezzlemeut; People v. Con- 
nelly, 4 Cal. Unrep. Cas. S58, 38 Pac. 42. 
There must be a relation of special trust in 
regard to tlie article appropriated, and it must 
be by virtue of such trust tliat the scrvant 
has access to, or control or possession of, it; 
CMip v. State, 153 Ind. 584, 55 N. E. 739. 74 
Am. St. Pep. 322 ; followed in State v. Win- 
standlev, 155 Ind. 290, 58 N, E. 71. Wlieth- 
er the lack of autbority to receivc thc inoney 
in tlie first instance will liecessarily defeat 
a prosecution for cmbezzlement is a subjec-t 
much discussed. The bctter view seems to 
be that if, by virtnc of his employment, the 
moncy came into his possession, its embez- 
zlement is within tlie meaning of the stat- 
ute; ICer v. State, 110 111. 029. 51 Am. Kcp. 
700; Smith v. State, 53 Tex. Cr. R. 117, 109 
S. W. 11S, 17 L. R. A. (N. S.) 531, 15 Ann. 
Cas. 435; McAleer v. State, 4G Neb. 116, 04 
N. W. 35S; State v. Costin, 89 N. C. 511; 
State v. Jennings, 98 Mo, 493, 11 S. W. 9S0; 


but some c-ascs hold that, if there was no au- 
thority to reccivc the money, its conversion 
will not constitute embezzlement; I’rady v. 
State, 21 Tex. App. 059, 1 S. W. 402; State v. 
Johnson, 49 Ia. 141. 

Embezzlcment being a statutory offence, 
referenee must be had to the statutes of the 
jurisdiction for the classes of persons and 
propcrty affectcd by them. It has been hcbl 
that there may be cmbezzlement of bank 
bills; Com. v. King, 9 Cush. (Mass.) 284; 
municipal bonds; Bork v. People, 91 N. Y. 
5 ; State v. White, 00 Wis. 343, 28 N. W. 202; 
grain; State v. Stoller, 3S Ia. 321; an ani- 
mal; Washington v. State, 72 Ala. 272; com- 
mercial sccurities; State v. Orwig, 24 Ia. 
102; [1891] 1 Q. B. 112; and of a mortgage; 
Com. v. Concannon, 5 Allen (Mass.) 502; 
and by public officers, placed in a fidueiary 
relation as such; Com. v. Tuckerman, 10 
Gray (Mass.) 173; People v. McKinney, 10 
Mich. 54. See Ex parte Iledley, 31 Cal. 10S; 
People v. Dalton, 15 Wend. (N. Y.) 5S1; 
Com. v. Morrisey, S0 Pa. 410; State v. Munch, 
22 Minn. 07 ; Lewis v. Kcndall, 0 How. Pr. 
(N. Y.) 59; State v. King, 81 Ta. 5S7, 47 N. 
W. 775; State v. Noland, 111 Mo. 473. 19 S. 
W. 715. Where one withdraws from the 
money drawer of a cash register inoney that 
he had deposited a moment before without 
registering, he is guilty of embezzlement ; 
Com. v. Ryan, 155 Mass. 523. 30 N. E. 304, 
15 L. R. A. 317, 31 Am. St Rep. 500. Where 
an attorney collects money for his client, he 
acts as agent and attorney, and in eitlier 
case, if he appropriate the money collccted 
to his own use with the intention of depriv- 
ing the owner of the same, he is guilty of 
embczzlement; People v. Converse, 74 Mich. 
47S, 42 N. W. 70, 1G Am. St. Rep. G4S. In 
a prosecution for thc embezzlement of mon- 
ey held by defendant as bailee, it is imma- 
terial that it was deposited in a bank for a 
time, so that the money actually converted 
was not the identical bills delivered to the 
bailee; Com. v. Mead, 1G0 Mass. 319, 35 N. 
E. 1125. 

A taking is requisite to constitute a lar- 
ceny, and embezzlement is in substance and 
essentially a larceny. aggravated rather than 
palliated by the violation of a trust or con- 
tract, instcad of bcing, like larceny, a tres- 
pass. The ndministration of tlie common 
law has boen not a little embarrassed iu dis- 
criminating betwcen tlie two offences. But 
they are so far distinct in their eliaractor 
that, under an indlctment charging nicrely 
a larceny, evidence of embezzlement is not 
sufficient to authorize a conviction ; and in 
cases of embezzlement the proper mode is 
to allege sufficient matter in the indictmeut 
to apprise the defendant tliat the charge is 
for embezzlemcut. Aud it is often no less 
difficult to distinguish this crime from a mere 
breach of trust. Although the statutes de- 
clare that a party shall be deemed to have 
committed the crime'of simple larceuy, yet 
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It Is a larceny of a peculiar character, and 
must be set forth in its distinctive charac- 
ter; Com. v. Wyman, S Metc. (Mass.) 247; 
Com. v. Simpson, 9 Metc. (Mass.) 138; Com. 
v. King, 9 Cush. (Mass.) 284; Kribs v. 
Feople, S2 111. 425; State v. Newton, 26 Ohio 
St. 265. 

The word embezzle implies a fraudulent 
intent, and the addition of thc word fraudu - 
lently is mere surplusage; Reeves v. State, 
95 Ala. 31, 11 South. 15S; XJ. S. v. Lancaster, 
2 Mcl.ean 431, Fed. Cas. No. 15,556; State 
v. Wolff, 34 La. Ann. 1153; State v. Trolson, 
21 Nev. 419, 32 Pac. 930; State v. Combs, 
47 Kan. 136, 27 Pac. S18. 

When money is embezzled, the owner has 
a right to settle as for an implied contract, 
and such settlement is no bar to a criminal 
pròsecution; Fagnan v. Knox, 66 N. Y. 526; 
State v. Noland, 111 Mo. 473, 19 S. W. 715. 

A partner is not guilty of embezzlement 
in appropriating the funds of the firm to his 
own use; Gary v. Masonic Aid Ass’n, S7 Ia. 
25, 53 N. W. 1086. See Napoleon v. State, 3 
Tex. App. 522; 12 Cox, C. C. 96. 

When an embezzlement of a part of the 
cargo takes place on board of a ship, either 
from the fault, fraud, connivance, or negli- 
gence of any of the crew, they are bound to 
contribute to the reparation of the loss, in 
proportion to their wages. So too the em- 
bezzlement of property saved is a bar to 
salvage. When the embezzlement is fixed on 
any individual, he is solely responsible; 
when it is made by the crew, or some of tlie 
crew, but the particular offender is unknown, 
and, from the circumstances of the case, 
strong presumptions of gullt apply to the 
whole crew, all must contribute. The pre- 
sumption of innocence is always in favor of 
the crew; and the guilt of the parties must 
be established beyond all reasonable doubt 
beforc they can be required to contribute; 
Spurr v. Pearson, 1 Mas. 104, Fed. Cas. No. 
13.2GS; 4 B. & P. 347; Lewis v. Davis, 3 
Johns. (N. Y.) 17; Dane, Abr. Index; Wesk. 
Ins. 194; 3 Kent 151. See Pars. Sh. & Adm. 

A prima facie case of embezzlement is 
made out. sufficient to warrant the surrender 
of one in extradition proceedings, when it 
was shown that a check was delivered to 
him with instructions to draw the money 
from the bank and take it to a railway sta- 
tion to be forwarded to another city, and 
that he subsequently converted the same to 
his own use; Grin v. Shine, 1S7 U. S. 181, 
23 Sup. Ct. 98, 47 L. Ed. 130. 

Stringent provisions are made by several 
ac-ts of congress against the embezzlement 
of arms, muuitions, and habiliments of war, 
property stored in public storehouses, letters, 
precious metals, and coius from the mint. 

EMBLEMENTS (Fr. emUer , or emUaver , 
to sow with corn. The profits of the land 
sown). The right of a tenant to take and 
carry away, after hia tenancy has ended, 


such annual products of the land as have 
resulted from his own care and labor. The 
term is also applied to the crops themsclves. 
Co. Litt. 55 ö; 4 H. & J. 139; 3 B. & Ald. 
118; Reiff v. Reiff, 64 Pa. 134. 

It is a privilege allowed to tenants for life, 
at will, or from year to year, because of the 
uncertainty of their estates and to encourage 
husbandry. If, however, the tenancy is for 
years, and its duration depends upon no con- 
tingencj T , a tenant when he sows a crop must 
know whether his term will contiuue long 
enough for him to reap it, and is not per- 
mitted to re-enter and cut it after his term 
lias ended; 4 Bingh. 202; Whitmarsh v. Cut- 
ting, 10 Johns. (N. Y.) 361; Debow v. Col- 
fax, 10 N. J. L. 12S; Gossett v. Drydale, 48 
Mo. App. 430. Whenever a tenancy, other 
than at sufferance, is from the first of un- 
certain duration and is unexpectedly termi- 
nated without fault of the tenant, he is en- 
titled to emblements; Gardner v. Lanford, 
S6 Ala. 508, 5 South. 879. 

This privilege extends to cases where a 
lease has been unexpectedly terminatcd by 
the act o/ God or the laio; that is, by some 
unforeseen event which happens without the 
tenant’s agency; as, if a lease is made to 
husband and wife so long as they continue 
in that relation, and they are afterwards 
divorced by a legal sentence, the husband 
will be entitled to emblements; Oland’s case, 
5 Co. 116 &; or where the lessee of a tenant 
for life has growing crops unharvested at 
the time of the latter’s death, he is entitled 
to them; Bradley v. Bailey, 56 Conn. 374, 15 
Atl. 746, 1 L. R. A. 427, 7 Am. St. Rep. 316; 
Edghill v. Mankey, 79 Neb. 347, 112 N. W. 
570, 11 L. R. • A. (N. S.) 688; Hoagland v. 
Crum, 113 111. 365, 55 Am. Rep. 424. A simi- 
lar result will follow if tfie landlord, having 
the power, terminates the tenancy by notice 
to quit; Cro. Eliz. 460; but not where, under 
the terms of the lease, the landlord re-enters 
and takes possession because the teuant fails 
to pay rent; Gregg v. Boyd, 69 Hun 588, 23 
N. Y. Supp. 918. See other eases of uncer- 
tain duration, Stewart v. Doughty, 9 Johns. 
(N. Y.) 112; 8 Yiner, Abr. 364. But it is 
otherwise if the tenancy is determined by an 
act of the tenant which works a forfeiture; 
as if, being a woman, she has a lease for # a 
term of years provided she remains so long 
single, and she terminates it by marrying; 
2 B. & Ald. 470; Lane v. King, 8 Wend. (N. 
Y.) 584, 24 Am. Dec. 105. A landlord who 
re-enters for a forfeiture takes the emble- 
ments ; 7 Bingh. 154. Where a tenant wrong- 
fully retains possession of land after his 
terrn has expired, crops planted by him so 
long as they i'emain unsevei’ed, belong to the 
landlord; Ivleimann v. Geiselmann, 45 Mo. 
App. 505. See Landlord and Tenant. 

All such crops as in the ordinary course 
of things return the labor and expense be- 
stowed upon them within the current year 
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Decome tlie subject of emblements,—consist- 
ing of grain, peas, bcans, hernp, flax, and 
annual roots, such as parsnips, carrots, tur- 
nips, and potatoes as wcll as the artifieiai 
grasses, whicli are usually rcnewed lihe oth- 
er crops. But such things as are of sponta- 
neous growth, as roots and trees not annual, 
and the fruit on such trees, altliough ripe, 
and grass growing, evcn if ready to cut, or a 
second crop of clover, although the first crop 
taken before the end of the term did not re- 
pay the expense of cultivation, do not fall 
within the description of emblcments; Cro. 
Car. 515; Cro. Eliz. 4G3; Whitmarsh v. Cut- 
ting, 10 Johns. (N. Y.) 3G1 ; Co. Litt. 55 b ; 
Tayl. Landl. & T. § 534; Woodf. Landl. & T. 
750. 

But although a tenant for years may not 
be entitled to cmhlements as such , yet by the 
custom of the country, in particular districts, 
he may be allowed to enter and rcap a crop 
which he has sown, after his lease has ex- 
pired ; Dougl. 201 ; 1G East 71; 7 Bingh. 4G5. 
The parties to a lease may, of course, regu- 
late all such matters by an exprcss stipula- 
tion ; but in the absence of such stipulation 
it is to be understood that every demise is 
open to explanation by the general usage of 
the country where the land lies, in respect 
to all matters about which the lease is si- 
lent; and every person is supposed to be cog- 
nizant of this custom and to contract in ref- 
erence to it; Stultz v. Dickey, 5 Binn. (Pa.) 
2S5, G Am. Dcc. 411. The rights of tenants, 
therefore, with regard to the away-going 
crop , will differ in diffcrent sections of the 
country ; thus, in Pennsylvania and New 
Jersey a tenant is held to be entitled to the 
grain sown in the auturnn before the expira- 
tion of his lease, and coming to maturity in 
the following summer; Mitch. R. P. 24 ; 
Clark v. Harvey, 54 Pa. 142; Hudson v. Por- 
ter, 13 Conn. 59; Ilowell v. Schenck, 24 N. J. 
L. S9; while in Delaware the same custom is 
said to prevail with respect to wheat, but 
not as to oats ; Templeman v. Biddle, 1 Harr. 
(Del.) 522; and trespass will lie against one 
who intcrfcres with the land to the injury of 
the outgoing tenant; Clark v. Banks, G 
Iloust. (Del.) 5S4. 

Of a similar nature would be the tenant’s 
right to removc the manure made upon the 
farm during the last year of tlie tcnancy. 
Good husbandi’y requires tliat it slxould ei- 
tlier be uscd by the tenant on the farm, or 
left by him for tlie use of his succcssor; and 
sucli is the general rule on the subject in 
England as well as in this country; Middle- 
brook v. Corwin, 15 Wcnd. (N. Y.) 1G9; 
Gcodrieh v. Jones, 2 Ilill (N. Y.) 142. A 
diffcrent rule has been laid down in Nortli 
Carolina ; 2 Ired. 32G; but it is clearlv at 
variance witli the whole current of Ameri- 
can authorities upon this point. See Ma- 
nube. Straw, howevor, is incidental to the 
crop to which it belongs, aud may bc remov- 


ed in all cases where the crop may be; Fobes 
v. Shattuck, 22 Barb. (N. Y.) 5GS; Craig v. 
Dale, 1 W. & S. (Pa.) 509, 37 Am. Dec. 477. 

There are sometimes, also. mutual privi- 
leges, in the nature of cmblements, which 
are founded on the common usage of the 
neighborhood where there is no express 
agreement to the contrary, applicable to both 
outgoing and ineoming tenants. Tlius, the 
outgoing tenant may by custom be entitled 
to the privilcge of retaining possession uf 
the land on which his away-going crops are 
sown, witli the usc of the barns and stables 
for housing and carrying them away; while 
the incoming tenant has the privilege of en- 
tering during the continuance of .the old ten- 
ancy for thc purposes of ploughing and ma- 
nuring the land. But, independently of any 
eustom, every tcnant who is entitlcd to em- 
blements has a right of ingress, cgress, and 
regress to cut and carry them away, and the 
same privilcge will belong to liis. vendee,— 
neither of them, however, having any ex- 
clusive right of possession. See Wintermute 
v. Light, 4G Barb. (N. Y.) 278; Tayl. Landl. 
& T. § 543; Woodf. Landl. & T. 754; Land- 
lop.d and Tenant; Away-going Crop ; Grow- 
ING CROPS. 

EMBRACE0R. He who, when a rnatter 
is on trial between party and party, comes 
to the bar with one of the parties, and, hav- 
ing received some reward so to do, speaks in 
the case or privily labors the jury, or stands 
there to survey or overlook them, thereby to 
put tliem in fear and doubt of the rnatter. 
But persons learned in the law may speak 
in a cause for their clients. Co. Litt 3G9; 
Tcrmes de la Ley. 

EMBRACERY. An attempt to corrupt or 
influence a jury, or any w r ay incline them to 
be more favorable to one side than to the 
other, by money, promises, threats. or persua- 
sions, whether the juror on whom sueh at- 
tempt is made give any verdict or liot, or 
whcthcr the verdict be true or false. Ilawk. 
Pl. Cr. 259; Co. Litt 157 b, 3G9 a .; 11 Mod. 
111, 11$; Gibbs v. Dcwey, 5 Cow. (N. Y.) 
503; 2 Bish. Cr. L. § 3S9 ; State v. Sales, 2 
Nev. 2GS; Grannis v. Branden, 5 Day (Conu.) 
2G0, 5 Am. Dcc. 143; State v. Keycs, S Yt. 
57, 30 Am. Dcc. 450. 

Sueli an attempt is a misdemeanor at com- 
mon law; Cl. Cr. L. 32G. 

See Jury. 

E M E N D A (Lat) Amends. That which is 
giveu in reparation or satisfaction for a tres- 
pass committed; or, among the Saxons. a 
compeusation for a crime. Spelmau, Gloss. 

EMENDALS. In English Law. This an- 
cient word is said to be used in the accouuts 
of the Inner Temple, where so muck in emen- 
dals at the foot of an account siguifies so 
much in bank, or stock, for the supply of 
emergencics. Cuuniugham, Law Dict But 
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^pelman says it is what is contributed for 
the reparation of losses. Cowell. 

EMENDATIO PANIS ET CERVISI/E. 
The power of supervising and correcting the 
weights and mcasures of bread and ale. 
Cowell. 

EMERGENCY. An unforeseen occurrence 
or condition. See Accident. 

EMIGRANT. One wlio quits his country 
for any lawful reason, with a design to set- 
tle elsewhere, and who takes his family and 
property, if he kas any, witli him. Vattel, 
b. 1, c. 19, § 224. See Mcllvaine v. Coxe, 2 
Cra. (U. S.) 302, 2 L. Ed. 279. 

EMIGRA.NT AGENT. As used in a 
Georgia statute taxing emigrant agents, a 
person engaged in hiring laborers in a state 
to be employed beyond its limits. Willia-ms 
v. Fears, 179 U. S. 270, 21 Sup. Ct. 128, 45 
L. Ed. 1SG, affirming 110 Ga. 5S4, 35 S. E. 
099, 50 L. It. A. GS5. See Employment 
Agencies. 

EMIGRAT10N. The act of removing from 
one place to another. 

It is sometimes used in the same sense as 
expatriation; but there is some difference 
in the signification. Expatriation is the act 
of abandoning one’s country; while einigra- 
tion is, perhaps not strictly, applied to the 
act of removing from one part of the coun- 
try to another. See 2 Kent 34, 44; Expatria- 
tion. 

EMINENCE. A title of honor given to 
cardinals. 

EMINENT D 0MAIN. The superior right 
of property subsisting in a sovereignty, by 
which private property may in certain cases 
be taken or its use coutrolled for the public 
benefit, without regard to the wishes of the 
ownei’. 

Tlie power to take private property for 
public use. West River Bridge Co. v. Dix, G 
IIow. (U. S.) 53G, 12 L. Ed. 535. 

The right of every government to appro- 
priate otkenvise than by taxation and its 
police authority (which are distinct powers), 
private property for public use. Dill. ]Uun. 
Corp. § 5S4. 

History and Nature of the Power . The 
phrase “eminent domain” appears to have 
oiiginated ^vitk Grotius, who carefully de- 
scribes its nâture ; Lewis, Em. Dom. § 3, n. ; 
Mills, Em. Dom. § 5; 1 Thayer, Cas. Const. 
L. 945. The power is a universal one and 
as old as political society, and the American 
constitutions do not change its scope or na- 
ture but simply embody it, as described by 
Grotius, in positive, fundamental law. 

The language of Grotius is: “We have elsewhere 
said, that the property of subjects is under the. 
eminent domain of the state ; so that the state, or* 
he who acts for it, may use, and even alienate and 
destroy such property; not only in case of extreme 
necessity, in which even private persons have a 
right over the property of others; but for ends of 
public utility, to which ends those who founded civil 


society must be supposed to have Intended that 
private ends should give way. But it is to be added, 
that when this is done, the state is bound to make 
good the loss to those who lose their property ; and 
to this public purpose, among others, he who kas 
suffered the loss must, if ueed be, contribute.” 
Grotius, Bel. ac Pac. lib. iii. c. 20. In the last clause 
quoted there seems to be an expression thus early 
of the doctrine which commonly forms a part of 
later legislation in the exercise of the right of emi- 
nent domain of the assessment of benefits on the 
person whose property is taken. 

The term used by Grotius has been objected to by 
other writers, as, for example Bynkershoek, who 
prefers the terms imperium eminens rather than 
dominium eminens, considering the former as more 
accurately expressing the idea of supreme power. 
At the same time that he advocates the use of a 
terminology to give more emphatic expression to the 
sovereign nature and character of the power, this 
writer discusses the question whether it may be ex- 
ercised only for necessity as he conceives Puffendorf 
to urge, or also on the ground of couvenience or, to 
use the exact phrase of Grotius, utility. Bynker- 
shoek considers either ground sufiBcient, but he also 
lays down the principle of requiring compensation 
not merely for a taking, but for “every loss which 
private persons bear for the common necessity or 
utility,” thus anticipating the doctrine not recog- 
nized by writers of his time, but accepted by mod- 
ern constitution makers, under the name of conse- 
ouential damagcs for injury to, as well the direct 
loss occasioned by, the taking private property. 
Quest. Jur. Pub. lib. ii. c. 15. Puffendorf also criti- 
cises the term employed by Grotius. He divides the 
term control (pofestas) into dominium as used in 
respect to what is one’s own, and imperium, with 
respect to what helongs to others. Accordingly he 
would consider that imperium eminens is more ac- 
curate than dominium emincns; Dc Jure Naturce 
et Gcntium, lib. i. c. I. s. lih So Heinneccius says: 
“We confess that this use tff the word is not quite 
apt, for the conception of dominium and that of 
impcrium are different things; it is the latter and 
not the former which belongs to rulers,” but he 
adds, that as there is no doubt about the absolute 
right, it is useless to condemn the word when once 
it has been accepted; Elem. Jur. Nat. et Gent. lib. 
ii. c. 8, s. 168. 

All these writers agree that the power is exercised 
as an attribute of sovereignty, and in this conclu- 
sion there is a general concurrence. Vattel says: 
“In political society everything must give way to 
the common good; and if even the person of the 
citizens is subject to this rule, their property can- 
not be excepted. The state cannot live, or continue 
to administer public affairs in the most advanta- 
geous manner, if it have not the power, on occasion, 
to dispose of every kind of property under its con- 
trol. It should be presumed that when the nation 
takes possession of a eountry, property in specific 
things is given up to individuals only upcn this 
reservation.” So it was said by the U. S. Supreme 
Court: “The power to take private property for 
public use, generally iermed the right of eminent 
domain, belongs to every independent government. 
It is an incident of sovereignty, and as said in 
Mississippi & R. River Boom Co. v. Patterson, 98 
U. S. 403 . 25 L». Ed. 206, requires no constitutional 
recognition ;” Field, J., U. S. v. Jones, 109 U. S. 
513, 518, 3 Sup. Ct. 346, 27 L. Ed. 1015. 

Blackstone rests the doctrine upon necessity, and 
considers the recognized right to compensation as 
evidence of the great regard of the law for private 
property; while the good of the individual must 
yield to that of the community, the legislature alone 
may interpose to compel the individual to acquiesce, 
but such interposition is not arbitrary but only 
upon full indemnification and equivalent for the in- 
jury thereby sustained. The nature of the transac- 
tion he states thus: “All that the legislature does, 
is to oblige the owner to alienate his possessions 
for a reasonable price ; and even this is an exer- 
tion of power which the legislature indulges with 
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cautlon, and which nothing but the legtslature can 
perform.” 1 Sharsw. I3Ia. Com. 139, n. 19. 

This statement by Blackstone of English law Is to 
be borne ln rnind hereafter in considering the nature 
and origin of the right to eompensation. Here we 
have the right defined with the same llmitation 
which, as wlll be seen, is sometimes claimed to rest 
solely on express provisions of written eoustilutions. 
And the force of thls statement is strengthened not 
weakened, by the obscrvation of Buller, J., that 
there were many cases in which an injury is suf- 
fered by Individuals for which there Is no rlght of 
action, as in a case of the destructlon of private 
property in time of war for the public defence; id.; 
4 Term 794 ; 3 Wils. 461; 6 Taunt. 29. 

Notwithstanding thls recognition of the nature of 
the power the subject of eminent domain as nnder- 
stood In the United States is praetlcally eliminated 
from English. law and the title itself is usualiy not 
to be found in digests or text books of that country. 
“That there is no eminent domain in English jurls- 
prudence,” says a recent writer ou the subject, ”is 
because the power Is included, and the obligatlon to 
compensate lost, in the absolutism of parliament.” 
"The only technical term approximating to emincnt 
domain, is compulsory power, as used in acts en- 
abling municipal and other corporations to take 
property for their use. The multiplication of such 
acts lcd to the cnactment of several general laws, 
notably the Lands Clauses Consolidation Act ( q. v.), 
which Is a complete code. This act or one of the 
othcrs of a similar class, as the Railway Clauses 
Consolidation Act, is incorporated by refercnce in 
the various special acts ;” Rand. Em. Dom. § 7. 

It follows of necessity that Engli^h decisions do 
not apply to the vast number of constitutional ques- 
tions constantly arising in this country, though the 
adherence of English legislation to the same great 
principle of compensation neccssarily results in pro- 
ducing a body of law in England covering most of 
the questions which are adjudicated in our own 
country respecting the construction and application 
of statutes under which the power is exercised. 

The subject Is treated at length in 6 Halsbury, 
Laws of England 1, uuder thc title of Compulsory 
Purehase of Land, where (p. 12) it is pointed out 
that the earliest act appears to be one for supply- 
ing Gloucester with w r ater in 1541-42, called “The 
Bill for the Conduyttes at Gloucester”; and that 
there was a similar act in 1513-44 for rebuilding 
London after the Great Fire. 

Different theories are advanced as to the precise 
nature of the power, and it has been defincd to be 
the right retained by the peoplc or government over 
the estate of individuals, to reclaim the same for 
public use,—a kind of reserved riglit or estate re- 
maining in the sovereign as paramount to the in- 
dividual title. This conception of the right was at 
one time very generally accepted. The result of 
this view Is to consider the right, theeretieally at 
least, as so rnuch of the original proprietorship re- 
tained by the sovereign power ln granting lands or 
franchises to individuals or corporations, wherever 
the common-law theory of original proprictorship 
prevails. An argument by analogy in support of 
this vlew is derived from the able examination and 
explanatlon of the origin of the jus publicum in 
Com. v. Alger, 7 Cush. (Mass.) 90. See, also, remarlcs 
of Daniell. J., In West River Bridge Co. v. Dix, 6 
IIow. (U. S.) 533, 12 L. Ed. 535. Perbaps no better 
statement of this doctrine is to be found than thls: 
“The highcst and most exact idea of property re- 
maining in the government, or ln the aggregate 
body of tlie people In their sovereign capacity, giv- 
Ing a right to resume the possession of the prop- 
erty in the manner directed by the constitution and 
the laws of the state wbenever the public good re- 
quires it.” Beekman v. R. Co., 3 Paige, Ch. (N. Y.) 
73, 22 Am. Dec. 679; or, “The true theory and 
principle of the matter is, that the legislature re- 
sume dominion over the property, and havlng re- 
sumed it, instead of using it by their agents, to 
effect the Intended public good, and to avoid en- 
tanglement in the cominon business of life, they 
revcst it in othcr individuals or corporations to be 
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used by them In such manner as to effeet, dlreetly 
or lndirectly, or IncideiHally, as the ca?e may be, 
the public good inteiuhd.” Todd v. Au«:tin. 31 
Conn. 78; see also Harding v. Goodlett, 3 Yerg. 
(Tenu.) 41, 24 Am. Dee. 546; Heyward v. City of 
New York, 8 Barb. (N. Y.) 4i>0; In re Union El. R. 
Co., 113 N. Y. 275, 21 N. E. 81 ; Biddle v. llus_man, 
23 Mo. 597. 

But this theory of resumption of original pro- 
prietorship Is disapproved by the mo«-t authorita- 
tive writcrs, and with reason; the v/eiêht of au- 
thorlty and of argumont are both against it. ln 
this country the right Is exercised by two go\ern- 
meuts, each sovereign, opcrating on the same prop- 
erty ; the federal power can, upon no hypothcsis, 
be based upon original grant in the oldcr states, 
nor perhaps the state power, in tbe new states; a 
new soverelgnty by acquiring territorial rights suc- 
ceeds to this right over property, of which the 
original grant was from the prior one; property 
may be appropriated a second time after the powcr 
has becn already exercised and, upon the theory 
under consideratlon, nccessarily exhausted ; person- 
al property is subject to the right, although the 
doctrine of rescrved right caunot apply to it, whib' 
the reversion of the state will supply no argument, 
as it applies equally to personal property in which 
the state never had any title; and any paramount 
or reserved rlght could be granted, but this right 
never can ; Sholl v. Coal Co., 11S 111. 427, 10 N. E. 
199, 59 Am. Rep. 379 ; New York, H. & N. R. Co. v. 
R. Co., 36 Conn. 196. All these considcrations are 
inconsistent with the theory suggested and seem 
to leave no alternative but to recognize the right as 
an attribute of sovereignty and in no sense an in- 
terest or estate. See Lewis, Em. Dom. § 3; Rand. 
Em. Dom. § 3; Noll v. R. Co., 32 la. 66; Raieigh 
& G. R. Co. v. Davis, 19 N. C. 451 ; Bloodgood v. 
R. Co., 18 Wend. (N. Y.) 9, 57, 31 Am. Dec. 313 ; 2 

Redf. Railw. 229. 

It is an inherent power wliieh belongs to 
the states and was not surrendered to th(* 
United States, and it is untouched by any 
provision of the federal constitutiou. It ex- 
tends to tangible and intangible property, to 
a cliose in action, a cluirter or auy kiud ol’ 
contract, as well as to land and movables. 
lt is not liinited by the inhibition against 
impairing the obligation of contracts. Tlie 
obligation of a contract is not impaired by 
being taken under eminent domaiu if com- 
pensation be made. Every contract between 
the state and tlie individual or between in- 
dividuals is subjeet to this law; City of Cin- 
cinnati v. It. Co., 223 U. S. 390, 32 Sup. Ct. 
2G7, 5G L. Ed. 4S1. 

One of the inalienable riglits of soveroigu- 
ty: Hollister v. Siate. 9 Ida. S, 71 Pae. 
541; Central Braneh U. P. R. Co. v. R. Co., 2s 
Kan. 453: Woodinere CYmetory v. Roulo, 101 
Mieh. 595, G2 N. W. 1010; Painter v. St. 
Clair, 9S Ya. S5, 34 S. H. 9S9; and may be 
exercised for public purposes iu the absence 
of any constitutional restrictiou; Anderson 
v. Draining Co., 14 Ind. 199, 77 Am. Dee. 03. 
It lies dormant in the state until legislative 
action determines the occasion, mode, condi- 
tions, aud ag(Micios for its oxereiso: AHeii 
v. Jones. 47 Ind. 43S; St. Louis. II. & K. C. 
R. Co. v. Union Depot Co., 125 Mo. S2. 2S S. 
W. 4S3; the legislature may detennine the 
estate or quantity of interest in lands wliicli 
may be taken; Cleveland, C., C. & I. R. Co. v. 
R. Co., 91 Iiul. 557; the power is recoguized 
hut not granted by tlie constitution; Samish 




EMIXENT DOMAIN 


1010 


EMINENT DOMAIN 


Hiver Boom Co. v. Union Boom Co., 32 Wash. 
5S6, 73 Pac. 670; by which it is limited ; Con- 
sumers’ Gas Trust Co. v. Harless, 131 Ind. 
446, 29 N. E. 1062, 15 L. R. A. 505; it is the 
“oft'spring of political necessity, and is in- 
separable from sovereignty unless denied to 
it by its fundarnental law”; Searl v. School 
Dist. No. 2, 133 U. S. 553, 10 Sup. Ct. 374, 33 
L. Ed. 740, cited in Adams v. Henderson, 16S 
U. S. 574, 1S Sup. Ct. 179, 42 L. Ed. 5S4. 

Distinction bcticecn Eminent Domain and 
Other Poicers. The constitutional require- 
ment that compensation be made for proper- 
ty taken for public use does not restrict the 
inherent power of the state under reasonable 
regulation to protect the lives and secure the 
safety of the people; Chicago, B. & Q. R. 
Co. v. Chicago, 166 U. S. 226, 17 Sup. Ct. 5S1, 
41 L. Ed. 979; instances of taking or de- 
struction of property which have been sus- 
tained are: the change of boundaries of mu- 
nicipal corporations; Little Rock v. North 
Little Rock, 72 Ark. 195, 79 S. W. 7S5; re- 
striction on a mill site which another one 
had previously appropriated; Otis Comp. 
v. Mfg. Co., 201 U. S. 140, 26 Sup. Ct. 353, 50 
L. Ed. 696, affirming Otis Co. v. Ludlow Mfg. 
Co., 1S6 Mass. 89, 70 N. E. 1009, 104 Am. St. 
Rep. 563 ; the construction and operation of 
a water works plant by a city in eompetition 
with a company which had constructed 
works under a franchise from the city; City 
of Meridian v. Loan & Trust Co., 143 Fed. 
67, 74 C. C. A. 221, 6 Ann. Cas. 599; the de- 
struction of a fruit tree affected with the 
“yellows”; State v. Main, 69 Conn. 123, 37 
Atl. S0, 36 L. R. A. 623, 61 Am. St. Rep. 30; 
abatement of a public nuisance and the as- 
sessment of tlie benefits of such abatement 
to the owner ; Rude v. St. Marie, 121 Wis. 
634, 99 N. W. 460; the restrictions imposed 
by game laws; Ex parte Fritz, S6 Miss. 210, 
3S South. 722, 109 Am. St. Rep. 700; State 
v. Ileger, 194 Mo. 707, 93 S. W. 252; State 
v. Theriault, 70 Yt. 617, 41 Atl. 1030, 43 L. 
R. A. 290, 67 Am. St. Rep. 695; reasonable 
health regulations; State v. Robb, 100 Me. 
180, 60 Atl. S74, 4 Ann. Cas. 275. 

“Acts done in the exercise of governmental 
powers and not directly encroaching upon 
private property, though their consequences 
may be to impair its use, are universally 
held not to be a taldng” within the fifth 
amendment; Northern Transp. Co. v. Chi- 
cago, 99 U. S. 635, 25 L. Ed. 336; Union 
Bridge Co. v. U. S., 204 U. S. 390, 27 Sup. Ct. 
367, 51 L. Ed. 523. So of the change of lo- 
cation of gas pipes under a municipal reg- 
ulation enacted for the ptiblic safety under 
the police power; Union Bridge Co. v. U. S., 
204 U. S. 395, 27 Sup. Ct. 367, 51 L. Ed. 523; 
aud an ordinance requiring a railroad com- 
pany to lowcr its tunnel under the Chicago 
river to afford increased depth of water for 
navigation; West Chicago Street Ry. Co. v. 
Illinois, 201 U. S. 506, 26 Sup. Ct. 51S, 50 L. 
Ed. 845; so of an order of the secretary of 


war requiring a bridge over a navigable riv- 
er to be raised in aid of navigation; Union 
Bridge Co. v. U. S., 204 U. S. 364, 27 Sup. Ct. 
307, 51 L. Ed. 523. 

This right is distinguished from public do- 
main, which is property owned absolutely 
by the state in the same manner as an in- 
dividual holds his property; 19 (No. 37) Am. 
Jur. 121; 2 Kent 339; Corporation of Mem- 
phis v. Overton, 3 Yerg. (Tenn.) 3S9; West 
River Bridge Co. v. Dix, 6 How. (U. S.) 540, 
12 L. Ed. 535; terrned by Cooley “the ordi- 
nary domain of the state”; Const Lim. 642. 

The right of eminent domain is not to be 
eonfounded with cases in which there ex- 
ists a sovereign right to take or destroy 
private property without making compensa- 
tion. The familiar case of taxation is read- 
ily distinguished. An owner is not entitled 
to compensation for damage or loss to prop- 
erty taken or destroyed during war. As to 
the distinction between the war power and 
eminent domain see 13 Am. L. Reg. 265, 337, 
401; Mills, Em. Dom. § 3. So property may 
be taken under a controlling necessity, or to 
prevent the spread of a fire; 12 Co. 63; Kel- 
ler v. City of Corpus Christi, 50 Tex. 614, 32 
Am. Rep. 613; McDonald v. City of Red 
Wing, 13 Minn. 38 (Gil. 25); Mayor, etc., of 
New York v. Lord, 18 Wend. (N. Y.) 126; 
Amer. Print Works v. Lawrence, 21 N. J. L. 
243. 

In trespass for destruction of goods, de- 
stroyed by the blowing up a building to pre- 
vent the spread of fire in a city, ordered by 
defendant as Mayor of New York, the com- 
mon-law plea of necessity is good in justifica- 
tion and it need not be averred that the de- 
fendant was a resident of or owner of prop- 
erty, in the city, or that his own property 
was in danger; American Print Works v. 
Lawrence, 23 N. J. L. 590, 57 Am. Dec. 420. 
And similarly are treated proceedings under 
the police power, to abate a nuisance (q. v.); 
Com. v. Alger, 7 Cush. (Mass.) 53 (in which 
Shaw, C. J., draws the distinction between 
the police power and eminent domain); Ban- 
croft v. Cambridge, 126 Mass. 43S; or by 
restraining the owner of land from making 
a noxious use of it; Chicago & A. R. Co. v. 
R. Co., 105 111. 3S8, 44 Am. Rep. 799; or by 
removing sand, etc., from beaches; Com. v. 
Tewksbury, 11 Metc. (Mass.) 55; compelliug 
railroads to erect cattle guards; Thorpe v. 
R. Co., 27 Vt. 140, 62 Am. Dec. 625; or hold- 
ing them responsible for damages by fire 
(q. v.) from locomotives; Rodemacher v. R. 
Co., 41 la. 297, 20 Am. Rep. 592; compelling 
riparian owners to keep up a levee; Boulig- 
ny v. Dormenon, 2 Mart. N. S. (La.) 455; or 
changing the course of a river; Green v. 
Swift, 47 Cal. 536; or as a forfeiture for 
violation of law; State v. Snow, 3 R. I. 64; 
People v. Hawley, 3 Mich. 330; Erie & N. E. 
R. Co. v. Casey, 26 Pa. 2S7; Guillotte v. New 
Orleans, 12 La. Ann. 432. 
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The Riyht of Compcnsation. Tliough not 
incliKled in the delinitions of the power as 
usually given, the necessity for compensa- 
tion is recognized by the most authoritative 
writers as an iucident to the right, an orig- 
inal element of its existence, and not a super- 
imposed limitation. 

Aceordingly eminent domain is said with 
more precision to he the right of the nation 
or the state, or of tliose to whom tlie power 
has bcen lawfully dclegated, to condemn pri- 
vate property to public use, and to appro- 
priate the ownership arul possession of such 
property for such use, upon paying to the 
owner a due compensation, to be ascertained 
according to law; Dlack, Const. E. 350. 

So far as the federal constitution is con- 
cerned, a state may authorize the taking pos- 
sessiou of property for a public use, prior 
to any paymcnt therefor, or even the deter- 
mination of the arnonnt of compensation, 
provided adequate provision is made for such 
compensation; Williams v. Parker, 1S8 U. 
S. 491, 23 Sup. Ct 440, 47 D. Ed. 559. 

Nearly if not all of the American consti- 
tutions provide for compensation. Professor 
Thayer states that “now (1S95) only three 
constitutions, New Hampshire, North Caro- 
lina, and Virginia arc without a clause ex- 
pressly requiring compensation.” The provi- 
sions of the several then constitutions are 
given in Itandolph, Em. Dom. 401 to 416, and 
Lewis, Em. Dom. §§ 14 to 52 (the latter in- 
cluding the prior as well as tbe last state 
constitutions). Nichols, Eiu. Dom. (1909) 
gives the provisions of twenty-seven state 
constitutions requiring prepayment; § 2G7. 
In one of these states a statute providiug 
that possession might be taken after the 
money was paid into eourt and before the 
amount of the compensation was ascertained 
was held unconstitutional on the ground that 
the owner was entitled to hold the land until 
he received the money; Steinhart v. Superior 
Court, 137 Cal. 575, 70 Pac. 629, 59 L. It. A. 
404, 92 Am. St. Rep. 1S3. 

With respect to compcnsation, Kent says: 
“Tliis prineiple, in American constitutional 
jurisprudence, is founded in natural equity, 
and is laid down by jurists as an acknowl- 
edged principle of universal law;” 2 Com. 
339. 

It would seem to be the most satisfactory 
eonclusion both upon reason and authority 
tliat neither tlie right of the state to take 
nor the right of the individual to compensa- 
tiou required a constitutional assertion. The 
right to take private property for public use 
does no t depeml on eonstitutional provisions, 
but is an attribute of sovereignty; Sinnick- 
son v. Johnson, 17 N. J. L. 129, 34 Am. Dec. 
1S4 ; Raleigh & G. II. Co. v. Davis, 19 N. C. 
451 ; it (the right) exists, and the only liin- 
itation upon its exercise is that iinposcd by 
the state or federal constitution ; Wilson v. 
R. Co., 5 Del. Ch. 524. 

So also the right to compaisation is an in- 


cident to tlie exercise of the power, Insep- 
arably connected with it; Sinniekson v. John- 
son, 17 N. J. L. 129, 3i Am. Dcc. 181; “this 
is an aflirmance of a givat doctriue estab- 
lislied by the eomrnou law for the proteetion 
of private property;” 2 Story, Const. > 1790; 
“the obligation attachcs to the exorcise of 
the powcr, thougli it is not providcd fur by 
the state eonstitution, or tliat of the l'nited 
States had not enjoined it;’’ Bonaparte v. 
R. Co., Baldw. C. C. 220, Fcd. Cas. No. 1.617. 
“If by tlie assertion tliat tbis riglit existe«l 
at common law independent of the declara- 
tion of rights, is meant that compensation 
in such case is required by a plain dictate of 
natural justice, it must be conceded. Tlie 
bill of rights declares a great prineiple; the 
particular law preseribes a practical rule 
by wbich the remedy for the violation of 
right is to be sought and affordcd Shaw, 
C. J., in Ilazen v. Essex Co.. 12 Cush. (Mass.) 
475. In New Hampshire, although the con- 
stitution did not contain an express provisioii 
requiring compensation. “yet it has been con- 
strued by the courts, in view of the spirit 
and tenor of the wholc instrument, as pro- 
hibiting such taking without compensation; 
and it is understood to be the settled law of 
the state, that the legislature cannot con- 
stitutionally authorize such taking without 
compensation;” Eaton v. R. R., 51 N. II. 504, 
12 Am. Rep. 147. It is a condition precedent 
to its exercisc undcr a statute that it niake 
reasonable provision for compensation to the 
owner of the property taken; Sweet v. Recli- 
el, 159 U. S. 3S0, 16 Sup. Ct. 43, 40 L. Ed. 
1SS; Gardner v. Newburgh, 2 Johns. Ch. (N. 
Y.) 162, 7 Am. Dec. 526. 

There are dicta which countenance the 
opinion that eompensation is not of the es- 
sencc of eminent doinain, that the usual con- 
stitutional elause is restrictive, not declara- 
tory, so that, were it omitted, the state could 
properly take property witbout paying for 
it; Rand. Em. Dom. § 226, citing Mississippi 
& R. River Boom Co. v. Patterson, 98 U. S. 
403, 25 L. Ed. 206; U. S. v. Jones, 109 U. S. 
513, 3 Sup. Ct. 346, 27 L. Ed. 1015; Clark v. 
Town of Saybrook, 21 Conn. 313; Wilson 
v. R. Co., 5 Del. Ch. 524 ; In re Fiirman St., 
17 Wend. (N. Y.) 649; Orr v. Quimby. 54 N. 
II. 590, 647. In oue of these cascs the lan- 
guage used is “the provision found iu the 
federal aiul state constitutions for just coin- 
pensation for property taken is no part of 
tlie power itself, but merely a limitation up- 
on the use of it, a condition upon wliirh it 
may be exercisedU. S. v. Jones, 109 U. S. 
513, 3 Sup. Ct. 346, 27 L. Ed. 1015. 

One of tke text writers on the subject takes 
this view; Lewis, Em. Dom. § 10; and argues 
it w'ith great earuestuess, treating it as the same 
question discussed by Sedgwick and Cooley and 
referred to supra under the title Constitutional 
(q. v.), whether there are limitations of legislative 
power other thau those contained in the constitu- 
tions, federal and state. The real question involved 
In the reiation of compensation to eminent domain 
is a different one. It is not whether the sovereign 
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powers of government exercised by American state 
legislatures are subject to undefined limitations not 
embodied in the written constitution, but what is 
the sovereign power which we term eminent domain, 
as recognized and exercised by governments long 
before written constitutions wcre known. It is true 
that some courts in discussing this subject have 
fallen into the same confusion of ideas, but the dis- 
tinction none the less exists and should be borne 
in mind. Is it the right to take private property 
arbitrarily, or only to take it on making compensa- 
tion? Lewis thinks “the question has lost most 
of its practical interest from the fact that all states 
except one (North Carolina), now have an express 
limitation in their organic law touching the exercise 
of this power.” It is submitted, however, that the 
precise definition and true limitation of so auto- 
cratic a governmental power can never become a 
matter of indiffereuce. So long as one state consti- 
tution is silent on the subject of compensation it 
remains a practical question in American constitu- 
tional law aud the existence of a reserved power to 
amend or abolish any existing constitution, coupled 
with the prevalent tendency to attack and impair 
the right to private property, must necessarily keep 
it such, independently of the theoretical interest in 
maintaining correct definitions of the inherent rights 
of sovereignty. 

Suggestions in the line of the cases cited by Ran- 
dolph and the views expressed by Lewis, led to 
practical results in but few cases:— In South Caro- 
lina land was taken for roads without compensa- 
tion ; Lindsay v. Street Com’rs, 2 Bay (S. C.) 38 ; 
State v. Dawson, 3 Hill (S. C.) 100; but in New 
York, taking wild land without compensation was 
held unconstitutional; Wallace v. Karlenowefski, 
19 Barb. (N. Y.) 118. In New Jersey and Pcnnsyl- 
vania, the subject rested on a statutory rather than 
a constitutional basis, because the grants by the 
proprietors included an extra allowance for roads ; 
Simmons v. City of Passaic, 42 N. J. L. 619 ; Work- 
man v. Mifflin, 30 Pa. 362; and this was held com- 
pensation ; East Union Tp. v. Comrey, 100 Pa. 362. 
See Wagner v. Salzburg Tp., 132 Pa. 636, 19 Atl. 294. 
Under the New Jersey constitution, land might be 
taken for highways without compensation until oth- 
erwise directed by the legislature. In Louisiana 
land on the Mississippi River can be taken without 
compensation for the construction of a public levee 
under the old French law, and this applies to the 
land of a citizen of another state, provided he re- 
ceive the same measure of right as citizens of Lou- 
isiaua in regard to their property similarly situ- 
ated ; Eldridge v. Trezevant, 160 U. S. 452, 16 Sup. 
Ct. 345, 40 L. Ed. 490. 

Mr. James B. Thayer (Cases, Const. L. 953) dis- 
cusses this subject in a very interesting note and 
reaches the somewhat metaphysical conclusion that 
the right to compensation is not a component part of 
the right to take, though it arises at the same time 
and the latter cannot exist without it, the two be- 
ing compared to shadow and substance. 

He argues that the right of the state springs 
from the necessity of government, while the obliga- 
tion to reimburse stands upon the natural rights of 
the individual. “These two, therefore, have not the 
same origin ; they do not come, for instance, from 
any implied contract between the state and the in- 
dividual, that the former shall have the property, 
if it will make compensation ; the right is no mere 
right of pre-emption, and it has no condition of 
compensation anuexed to it, either precedent or 
suhsequent. But there is a right to take, and at- 
tached to it, as an incident, an obligation to make 
compensation; this latter, morally speaking, fol- 
lows the other, indeed, like a shadow, but it is yet 
distinet from it, and fiows from another source.” 
From this he argues that for the taking the citizen 
canuot complain ; if recompense is not made, the 
duty of the sovereign Is violated and the individual 
“has an eternal claim against the state, which can 
never be blotted out except only by satisfaction; 
but this claim is for compensation, and not for his 
former property,” and, “in the absence of constitu- 


tional provisions,” the loss “must be rcgarded aa 
dainnum absque injuria.” 

The distinction between this theory and the doc- 
trine that the right to compensation is an inherent 
attribute rather than a subsequent limitation of the 
original right would seem to be rather ingenious 
than practical. The citations in the same note from 
the civilians show clearly that, in their view, com- 
pensation was essential, and even in the states 
whose organic law was, at the time of the decision, 
either silent or contained merely a general declara- 
tion as to private rights the necessity of compensa- 
tion has been recognized; Rand. Em. Dom. § 227, 
citing Bristol v. New Chester, 3 N. H. 524 ; In re 
Mt. Washington Road Co., 35 N. H. 134; Harness 
v. Canal Co., 1 Md. Ch. 248 ; Bonaparte v. R. Co., 
Baldw. C. C. 205, Fed. Cas. No. 1,617 ; Johnston v. 
Raukin, 70 N. C. 550 ; Staton v. R. Co., 111 N. C. 
278, 16 S. E. 181, 17 L. R. A. S38 ; Ex parte Martin, 
13 Ark. 198, 58 Am. Dec. 321 ; see also Monongahela 
Nav. Co. v. U. S., 148 U. S. 312, 13 Sup. Ct. 622, 37 
L. Ed. 463; Hazen v. Essex Co., 12 Cush. (Mass.) 
475. The mistaken idea that the fifth amendment 
of the constitution of the U. S., applied to the 
states, seems to have contributed to this opinion in 
some cases; Gardner v. Village of Newburgh, 2 
Johns. Ch. (N. Y.) 162, 7 Am. Dec. 526 ; Scudder v. 
Falls Co., 1 N. J. Eq. 694, 23 Am. Dec. 756. “The 
true doctrine is, ia the writer’s opinion,” says the 
author last cited, “that which requires the ^ayment 
of compensation wfflether it be expressly enjoined 
or not. The modern concept of a constitutional state 
as realized in the United States has no room for 
spoliation of the iudividual.” The same view is 
supported in Mills, Em. Dom. § 1. 

Whatever view may be taken of the gen- 
eral doetrine of the law on this subject the 
necessity of compensation is firmly imbedded 
in American constitutional law. 

It may be considered settled that the ex- 
ereise of the riglit is not justifiable, wbere 
the statute fails to provide compensation; 
and the courts will, in general, substantially 
deelare such an act unconstitutional; Sweet 
v. Rechel, 159 U. S. 3S0, 16 Sup. Ct. 43, 40 L. 
Ed. 1S8; Richmond v. Telegraph Co., 174 U. 
S. 761, 19 Sup. Ct. 778, 43 L. Ed. 1162; U. S. 
v. Lynah, 1SS U. S. 445, 4S5, 23 Sup. Ct. 349, 
47 L. Ed. 539; Barron v. City of Memphis, 
113 Tenn. 89, SO S. W. S32, 106 Am. St. Rep. 
SIO; Clifton v. Town of Weston, 54 W. Va. 
250, 46 S. E. 360; Smith v. City of Sedalia, 
152 Mo. 2S3, 53 S. W. 907, 48 L. R. A. 711; 
East Shore Land Co. v. Peckham, 33 R. I. 
541, 82 Atl. 4S7; Higginson v. Com’rs, 212 
Mass. 5S3, 99 N. E. 523, 42 L. R. A. (N. S.) 
215; Sea CliH Grove & Metropolitan Camp 
Ground Ass’n v. Steamboat Co., 70 Misc. 97, 
127 N. T. Supp. 1021; Kent 339, n.; dicta 
in 4 Term 794; LoUisville, C. & C. R. R. Co. 
v. Chappell, Rice (S. C.) 3S3; Stokes v. Upper 
Appomatox Co., 3 Leigh (Va.) 337; Eastman 
v. Mfg. Co., 44 N. H. 143, S2 Am. Dec. 201; 
Wells v. R. Co., 47 Me. 345; Watkins v. Walk- 
er County, 18 Tex. 5S5, 70 Am. Dec. 29S; 
Watson’s Ex’r v. Trustees of Pleasant Tp., 
21 Ohio St. 667; Shute v. R. Co., 26 III. 436; 
Georgia M. & G. R. Co. v. Ry. Co., S9 Ga. 
205, 15 S. E. 305; Calder v. Folice Jury, 44 
La. Ann. 173, 10 South. 726; Webster v. Ry. 
Co., 116 Mo. 114, 22 S. W. 474 ; Monongahela 
Nav. Co. v. U. S., 148 U. S. 312, 13 Sup. Ct. 
622, 37 L. Ed. 463; Searl v. Sehool Dist No. 
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2, 133 U. S. 553, 10 Sup. Ct. 374, 33 L. Ed. 
740. See contra , Ilart v. Bonrd of Levee 
Com’rs, 54 Fed. 559. Sucli statute may be 
treated by the land owner as void; Boston 
L. R. Co. v. It. Co., 2 Gray (Mass.) 1; and he 
has the same rights against a trespasser un- 
der color of sucli authority as if it did not 
exist; id.; Froprietors of Fiscatafjua Bridge 
Co. v. Bridge Co., 7 N. II. 35. Such an act 
is, however, said not to be so far void as not 
to warrant tlie acquisition of the property 
by purchase; Carbon Coal & Min. Co. v. 
Drake, 26 Kan. 345. This compensation 
nnist be in money; Com. v. Peters, 2 Mass. 
125; Vanhorne v. Dorrance, 2 Dall. (U. S.) 
304, 1 L. Ed. 391; Murphy v. De Grott, 44 
Cal. 51; Cliicago, M. & St. 1‘. Ry. Co. v. Mel- 
ville, 66 111. 329; State v. Sewer Com’rs, 39 
N. J. L. 665. 

In constitutional construction the words 
“just,” “ample,” “full,” “adequate.” “due,” 
etc., pretixed to the word “compensation,” 
has been said to lend no appreciable addi* 
tional weight; Iland. Em. Dom. § 223; but 
rnuch stress has often been put upon it by 
courts. The word “just” in thc fifth amend- 
ment excludes the taking into account as an 
element in the compensation any supposed 
benefit that the owner may receive in.com- 
mon with all from the public uses to which 
his private property is appropriated and 
leaves it to stand as a declaration that no 
private property shall be appropriated to 
public uses unless a full and exact equiva- 
lent for it be returned to the owner; Monon- 
^gahela Nav. Co. v. U. S., 14S U. S. 326, 13 
Sup. Ct 622, 37 L. Ed. 463. The word “just” 
is not used as an antithesis of unjust, but 
“evidently to intensify the meaning of the 
word compensation;” Virginia & T. R. Co. v. 
Henry, S Nev. 165; it meuns recompense “all 
circumstances considered;” Mclntire v. State, 
5 Blackf. (Ind.) 3S4, “to save the owner from 
suffering in his property or estate . . . 

as far as compensation in money can go;” 
Bangor & P. R. Co. v. McComb, 60 Me. 290; 
“making the owner good by an equivalent in 
money;” Bigelow v. R. Co., 27 Wis. 47S. 

The Fcdcral Powcr. All lands hekl by 
private owners everywhere witliin the geo- 
graphical limits of the United States are 
subject to tlie authority of the gcneral gov- 
ernment to take them for such objects as 
are germane to the execution of tlie powers 
granted to it ; Clierokee Nation v. R. Co., 135 
U. S. 641, 10 Sup. Ct. 905, 34 L. Ed. 293. The 
federal government exercises its own right 
of eminent domain subject to the constitn- 
tional limitations requiring compensation; it 
does not proceed under tlie riglit of the state 
and the measure of compensatiou in each 
case may be different; Town of Nahant v. U. 
S., 136 Fed. 273, 70 C. C. A. 641, 69 L. R. A. 
723, inodified in U. S. v. Town of Nahant, 
153 Fed. 520, S2 C. C. A. 470; Alexandcr v. 
U. S., 39 Ct. Ch 3S3; Burt v. Ins. Co., 106 
Mass. 356, 8 Am. Rep. 339; the consent of 


the state is not necessary for the condemna- 
tion, but only for the trausfer of jurisdic- 
tion; People v. Iluinphrey, 23 Mich. 471, 9 
Am. Rep. 94. It has the right in territory 
acijuired eitlier by purchase or eouquest; 
People v. Folsom, 5 Cal. 373. 

The right of eminent domaiu ls one of tbe 
powers of the federal goverumcnt essential 
to its inclependent existence and perpetuity. 
Among the purposes for which it is exercLed 
are the acijnisitiou of lands for forts, ar- 
mories, arsenals, navy yards, light-houses, 
eustom-houses, post-ollices, court-houses, and 
other public uses. The right may be exer- 
cised within the states without applicatioii to 
them for permission to exercise it; Kolil v. 
U. S., 91 U. S. 367, 23 L. Ed. 449; the fact 
tliat the power has not been exercised ad- 
versely does not disprove its existence, nor 
does the fact tliat in some instances the 
states have condemned lands for the use of 
the general government; id. It is a right 
belonging to a sovereignty to take private 
property for its own public uses but not for 
those of anothcr; hence the power of the 
United States must be complete in itself, it 
can neither be enlarged nor diminished, nor 
can the manner of its exercise be regulated 
by the state whose consent is not a coudi- 
tion precedent to its enjoyment; id. 

Originally the method of proceeding was 
usually for the state to condemn laiids for 
the United States wheu needed by the latter; 
Orr v. Quimby, 54 N. II. 590; U. S. v. Dump 
lin Island, 1 Barb. (N. Y.) 24; Gilmer v. 
Lime Poiut, 1S Cal. 229; Burt v. Ins. Co., 106 
Mass. 336, S Am. Rep. 339; and tlie puwer 
has been delegated by the state to the Fnited 
States withiu a comparatively receut period; 
In re Certain Land in Lawrence, 119 Fed. 
453; but tliis method is liot only unnecessary, 
but is not based on correct princi])les, since 
the absolute and unqualilied power bekmgs 
to the federal government, aud that method 
has been disapproved; Kobl v. U. S., 91 t\ 
S, 367, 23 L. Ed. 449; Reddall v. Bryan. 14 
Md. 444, 74 Am. Dec. 550; In re Appoint- 
ment of U. S. CoiuTs, 96 N. Y. 227. Wlien 
the taking of projierty is authorized by eon- 
gress, the proceediugs are carried on under 
federal law; Town of Nahant v. U. S., 136 
Fed. 273, 70 C. C. A. 611, 69 L. R. A. 723. 

The United States cannot take state prop- 
erty devoted to a public use and the loss of 
which wouhl interfere with the porforniance 
of its duties bv the state. It was on this 
principle that the riglit to tax a state judi- 
cial ofiicer upon his salary was denied to the 
United States; The Collector v. Day. 11 
Wall. (U. S.) 113, 20 L. Ed. 122: but the 
United States may acquire an easement in 
the property of a state which docs not inter- 
fere with its ordinary use, as by tbe placing 
of telegraph poles, under a federal autliority, 
upon state roads; Citv of St. Louis v. Tele- 
graph Co., 14S U. S. 92, 13 Sup. Ct 4S5, 37 
L. Ed. 3S0; City of Riehmond v. Tclegraph 
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Co., 174 U. S. 7G1, 19 Sup. Ct. 77S, 43 L. Ed. 
11G2. 

It has been said tliat a necessity of the 
federal government would override the riglit 
of the state to the occupancy of property for 
puhlic use—that what was devoted to a lo- 
cal public use might be taken for a liigher 
national use; New Orleans v. U. S., 10 Pet. 
(U. S.) GG2, 723, 9 D. Ed. 573; and it was 
said by Bradley, J., that “if it is necessary 
that the United States government sliould 
have an eminent domain still higher tlian 
that of the state, in order that it may fully 
carry out the .objects and purposes of the 
constitution, then it has it” ; Stockton v. H. 
Co., 32 Fed. 9; it has paramount authority 
in the matter of taking any property within 
its borders for those public uses which are 
within the constitutional reservations to tlie 
general government; U. S. v. City of Tiffin, 
190 Fed. 279 ; and in the Northcrn Securi- 
ties Case it was said that state legislation, 
even if in the exercise of its unquestioned 
power, must yield, in case of conflict, to the 
supremacy of the United States constitution 
and the acts of congress passed pursuant to 
it; Northern Securities Co. v. U. S., 193 U. 
S. 197, 24 Sup. Ct. 436, 48 L. Ed. G79. As to 
the nature and extent of power of condem- 
nation of the United States, see note, 70 C. C. 
A. G53. 

On the other hand, the state eannot con- 
demn land held by the United States and 
used for public purposes; U. S. v. Cliicago, 
7 IIow. (U. S.) 1S5, 12 L. Ed. G60; nor can a 
territory ; Pratt v. Brown, 3 Wis. 603. With 
respect to land not used for public purposes 
of which the United States is considered as 
a private proprietor, it has been held that 
such land might be taken ; Ilendricks v. 
Johnson, 6 Port. (Ala.) 472 ; U. S. v. R. 
Bridge Co., 6 McLean 517, Fed. Cas. No. 
1G,114, approved by-a dictum in U. S. v. Chi- 
cago, 7 How. (U. S.) 185, 12 L. Ed. 6G0, and 
apparently disapproved in Van Brocklin v. 
Tennessee, 117 U. S. 151, 6 Sup. Ct. 670, 29 
L. Ed. 845, wliere Gray, J. suggests that the 
question, will, when raised, reqhire careful 
consideration. When the state has eeded 
land to tlie federal government it has lost its 
jurisdietion entirely; Ft. Leavenworth H. 
Co. v. Lowe, 114 U. S. 525, 5 Sup. Ct. 995, 29 
L. Ed. 2G4; U. S. v. Cornell, 2 Mas. 60, Fed. 
Cas. No. 14,S67; People v. Godfrey, 17 Johns. 
(N. V.) 225; Mitchell v. Tibbetts, 17 Pick. 
(Mass.) 298 ; Sinks v. Reese, 19 Ohio St. 306, 
2 Am. Rep. 397 ; and hence the statc cannot 
condemn land within the ceded district; U. 
S. v. Ames, 1 Woodb. & M. 76, Fed. Cas. No. 
14,441; In rc Opinion of the Justices, 1 
]Metc. (Mass.) 580. But when land has been 
acquired by the Unitcd States witliout the 
consent of the state, the state retains its ju- 
risdiction and may aet with respect to it, so 
far as it does not interfere with the use of 
the property by the United States; Ft. Leav- 
enworth R. Co. v. Lowe, 114 U. S. 525, 5 Sup. 


Ct. 995, 29 L. Ed. 264; but whether in the 
exercise of this jurisdiction there is included 
the power of condemnation remains an open 
question; Nichols, Em. Dom. § 25. 

The state may condemn for anothcr public 
use the land of an interstate railroad charter- 
ed by congress if it does not interfere with its 
operation; Union Pac. Ry. Co. v. R. Co., 3 
Fed. 106; Northern Pac. Ry. Co. v. Ry. Co., 
3 Fed. 702; ünion Pac. Ry. Co. v. R. Co., 29 
Fed. 72S. 

A federal court may require proceedings 
to condemn a crossing over a railroad, in the 
hand of a receiver apixjinted by it, to be 
brought within its jurisdiction; Buckhan- 
non & N. R. Co. v. Davis, 135 Fed. 707, 68 
C. C. A. 345; and when the owner of the 
land and the party seeking to condemn it are 
citizens of the same state, the condemnation 
proceedings may be begun in, or removed to, 
the federal court; Mississippi & R. River 
Boom Co. v. Patterson, 9S IT. S. 403, 25 L. 
Ed. 20G; Madisonville Traction Co. v. Min. 
Co., 19G U. S. 239, 25 Sup. Ct. 251, 49 L. Ed. 
462; Kansas City v. Hennegan, 152 Fed. 249; 
Deepwater R. Co. v. Lumber Co., 152 Fed. 
824; but it must follow the procedure of 
the state statute; East Tennessee, Va. & 
Ga. R. Co. v. Telegraph Co., 112 U. S. 306, 
5 Sup. Ct. 168, 28 L. Ed. 746; Broadmoor 
Land Co. v. Curr, 142 Fed. 421, 73 C. C. A. 
537. 

This right exists in the District of Colum- 
bia, the territories, and lands within the 
United States acquired througli cession; 
Shoemaker v. U. S., 147 U. S. 282. 13 Sup. 
Ct. 361, 37 L. Ed. 170. 

The power of eminent dornaiu in the gen- 
eral government as exercised for local pur- 
poses in the District of Columbia is the same 
as that exercised by a state within its own 
territory; Shoemaker v. U. S., 147 U. S. 2S2, 
13 Sup. Ct. 361, 37 L. Ed. 170; there and in 
the territories it exists in all cases in which 
a similar power could be exercised by the 
states; First Nat. Bank v. County of Yank- 
ton, 101 U. S. 129, 25 L. Ed. 1046. It is 
among the powers derived by the territorial 
governments immediately from tlie United 
States; Swan v. Williams, 2 Mich. 427 ; Oury 
v. Goodwin, 3 Ariz. 255, 26 Pac. 37G; New- 
comb v. Smith, 1 Chand. (Wis.) 71. 

Within tlie states the United States has 
the right of eminent domain for federal pur- 
poses; Kohl v. U. S., 91 U. S. 3G7, 23 L. 
Ed. 449; Cherokee Nation v. Ry. Co., 135 
U. S. G41, 10 Sup. Ct. 965, 34 L. Ed. 295. This 
power has been exercised to condemn land 
for military posts; U. S. v. Chicago, 7 How. 
(U. S.) 1S5, 12 L. Ed. 6G0; fortiflcation; 
Gilmer v. Lime Point, 18 Cal. 229; naviga- 
tion work; King v. U. S., 59 Fed. 9; light- 
house and coast survey purposes; Orr v. 
Quimby, 54 N. II. 590; Chappell v. U. S., 1G0 
U. S. 499, 16 Sup. Ct. 397, 40 L. Ed. 510; 
the construction of interstate railroads; Cali- 
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fornia v. R. Co., 127 U. S. 1, 8 Sup. Ct. 1073, 
32 L. Ed. 150; watcr supply; Rcddall v. 
Bryan. 14 Md. 444, 74 Am. Dec. 550; post- 
oflice; Kolil v. U. S., 01 U. S. 3G7, 23 L. Ed. 
449; l’urt v. Ins. Co., 100 JNIass. 35G, S Am. 
Rep. 339; a national ccinetery at Gcttys- 
burg; U. S. v. Ity. Co., 100 U. S. CGS, 1G Sup. 
Ct. 427, 40 L. Ed. 57G. Tbe weigbt of au- 
thority is iu favor of tlie exercise of the right 
by thc United States dircctly wlieu property 
is required for fedcral puryoses and not 
througli the right of eminent domaiu of the 
state; Reddall v. Bryan, 14 Md. 444, 74 Am. 
Dec. 550; In re Appointment of United 
States Commissioners, 9G N. Y. 227; though 
the latter method is uplield in some cases; 
U. S. v. Dumplin Island, 1 Barb. (N. Y.) 24; 
Burt v. Ins. Co., 10G Mass. 356, S Am. Rep. 
339; Orr v. Quimby, 54 N. II. 590; but it 
is held that thc United States may dele- 
gate to a tribunal crcated under the laws 
of the state the power to fix and determine 
the amount of compensation to be paid by 
the federal government for private property 
taken by it in the cxcrciso of the right of 
eminent domain; U. S. v. Jones, 109 U. S. 
513, 3 Sup. CL 346, 27 L. Ed. 1015. The 
United States circuit court has jurisdiction 
to entertain proceedings instituted by the 
United States to appropriate iand for a post- 
ofiice; Ivohl v. U. S., 91 U. S. 3G7, 23 L. Ed. 
449. In this case there was no act of con- 
gress relating to the subject except the ap- 
propriation of money, aud a direction to the 
secretary of the treasury to purchase a site, 
and the jurisdiction was objected to. The 
supreme court held that the proceedings were 
a suit at law and coguizable under the gen- 
eral provisions of the judiciary act. As to 
the federal right, see Chattaroi By. Co. v. 
Kinner, 14 Am. & Eng. R. R. Cas. 30; Kohl 
v. U. S., 91 U. S. 3G7, 23 L. Ed. 449. The 
state cannot condemu for the United States 
and bind the latter as to compensation; Peo- 
ple v. Humphrey, 23 Mich. 471, 9 Am. Rep. 
94, in which the whole subject of the exer- 
dse of this right by state and fcderal gov- 
erninents was considered by Cooley, J. Pro- 
ceedings may be in the United States courts, 
or in state courts, in the name of the United 
States, and state practice should be follow- 
ed; In re Appointment of United States Com- 
missioners, 9G N. Y. 227; Joues v. U. S., 48 
Wis. 3S5, 4 N. W. 519; U. S. v. Jones, 109 
U. S. 513, 3 Sup. Ct. 34G, 27 L. Ed. 1015; 
or may by act of congrcss be made to follow 
some state statutc: Darlington v. U. S., $2 
Pa. 3S2, 22 Am. Rcp. 7GG. 

Public uscs of tlic federal government have 
been lield to i)e public nsesof tlicstate; Red- 
dall v. Bryan, 14 Md. 444, 74 Am. Dee. 550. 

Proeecdings under state laws for condem- 
nation of lands, involving thc asccrtainment 
by judicial proceedings of the value of prop- 
erty to be paid as compensation, may be re- 
moved to tlie United States ^onrt; Searl v. 
School Dist. No. 2, 121 U. S. 197, S Sup. Ct. 


4G0, 31 L. Ed. 415; Sugar Creek, P. B. & P. 
C. R. Co. v. McKcll, 75 Fed. 34; if they 
take tlie form of a proeeediug before the 
courts: Mississippi & R. R. Boom Co. v. Pat- 
terson, 9S U. S. 403, 25 L. Ed. 200; the pre- 
liminary proceedings are in the nature of an 
inquest and not a “suit,” but when transfer- 
red into the state court by appeal it becomes 
one; id.; Ilastings Lumber Co. v. Garland, 
115 Fed. 1$, 52 C. C. A. G09. As to rumoval 
of such procecdings, see 25 Am. L. Rog. 188. 

The Towcr of thc titatcs. Tlie riudit of 
eminent domain is also an attribute or part 
of the sovcreignty of the states, and is bv 
them exercised for a great and constantly 
incrcasing variety of purposes, some of wliich 
are for governmental uscs either of the state 
at large or of local municipal bodies, or by 
private persons or corporations authorized to 
exercise some function of such public cliar- 
acter, technically known as a public use. 

It is also true that a state cannot con- 
demn property within its borders for tlie 
use of anotlier state; Kohl v. U. S., 91 U. S. 
3G7, 23 L. Ed. 449; and a state statute is 
constitutional which forblds a riparian own- 
er from diverting the water of a river for 
the use of a city in another state; Iludson 
County Water Co. v. McCarter, 209 U. S. 
349, 28 Sup. Ct. 529, 52 L. Ed. S2S, 14 Ann. 
Qas. 5G0; but a statute of one state author- 
izing condemnation of a water supply for 
use in a canal in another state was sus- 
tained on tlie ground that the work was also 
of great benefit to the former statc; In re 
Townsend, 39 N. YV 171. 

When the right of eminent domain is cou- 
ferred upon private person^ or corporations 
the riglit is termed by some writers the dele- 
gated power of eminent domain; 4 Thomp. 
Corp. ch. cxxii. ; and such person or corpora- 
tion is the agent of the state for its exercise. 

Dclcgation of Poiccr. The powor may bc 
delegated ; Brayton v. City of Fall Rivcr, 124 
Mass. 95; but it can only be exercised by a 
private individual or corporation hy express 
legislative authority: Minnesota Canal & 
Bower Co. v. Koochiching Co., 97 Minn. 429, 
107 N. W. 405, 5 L. R. A. (N. S.) G3S, 7 
Ann. Cas. US2; it may be conferred upoii a 
municipality for laying out aud establishing 
streets ; St. Louis & S. F. R. Co. v. Fayette- 
ville, 75 Ark. 534, S7 S. W. 1174 (but it is 
not implied from a mere grant of authority 
to establish ncw streets; Gcorgia R. & IV 
Co. v. Mayor, etc., of Union Roint, 119 Ga. 
S09, 47 S. E. 1S3) ; constrncting drains; 
Hutchins v. Drainage Dist., 217 111. 561, 75 
N. E. 354; cstablishing water works: In re 
retition of Board of Water Coin'rs of Yil- 
lnge of Whitc 1‘lains, 17G N. Y. 22,9. GS N. E. 
34S; Dallas v. llallock, 44 Or. 246, 75 Bac. 
204; laying out parks and parkways; Cit.v 
of Memphis v. Ilastings, 113 Temi. 142, S6 
S. W. 609, 69 L. R. A. 750 (but a municipal 
corporation cannot exercise tlie right beyond 
its corporate limit without express legisla- 
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cive autliority; City of Fuyallup v. Lacey, I 
43 Wasli. 110, S6 Pac. 215) ; a railroad com- 
pany for obtaining gravel and other ma- 
terial; Hopkins v. R. Co., 07 Ga. 107, 25 S. 
E. 452; for building bridges and approaches 
thereto; Southern I. & M. Bridge Co. v. 
Stone, 174 Mo. 1, 73 S. W. 453, 63 L. R. A. 
301; and tunnels; McEwan v. R. Co., 72 N. 
J. L. 410, 60 Atl. 1130. Railroad coinpanies 
may acquire a title in fee simple if the leg- 
islature autliorizes it to do so; Challiss v. 
R. Co., 16 Kans. 117. A de facto railroad 
corporation may exercise the right inasmuch 
as its legal existence can only be questioned 
by the state in a direct proceeding for that 
purpose; Reisner v. Strong, 24 Kans. 410. 

Strietly speaking it is not accurate to say 
that tlie state delegates a right of sovereign- 
ty, of wliich it cannot divest itself, hence it 
is more exact to speak of it as exercising 
t.he power through an agent. While corpora- 
tions are usually selected for such agency, 
it may be and sometimes is conferred upon 
individuals; Young v. Buckingham, 5 Ohio 
485; Ash v. Cummings, 50 N. H. 501; Calk- 
ing v. Baldwin, 4 Wend. (N. Y.) 667, 21 Am. 
Dec. 16S; Moran v. Ross, 79 Cal. 159, 21 
Pac. 833; and where incorporation and a 
franchise were granted to an individual 
“and associates , ’ it was held that he need 
not associate any one with him; Day v. Stet- 
son, 8 Greenl. (Me.) 365. It has also been 
held that an individttal as purchaser of a 
railroad and franchises at the foreclosure 
sale acquired the right to condemn lands; 
Morgan v. Louisiana, 93 U. S. 217, 23 L. Ed. 
S60. In one case it is said that a statute 
neither did nor could confer this right “upou 
private persons, but only corporations organ- 
ized for public purposes can be clotlied with 
such privilegesFinney v. Somerville, S0 
Pa. 59; but this expression, so far as it con- 
cerns the power of the legislature, was 
obiter; and a case often cited with this only 
decides tliat under a general act, then un- 
der construction, the power could not be ex- 
erciscd by individuals, because there was 
no provision of law for its exercise by in- 
dividuals; Coe v. R. Co., 10 Ohio St. 372, 75 
Am. Dec. 51S. 

The exereise of the power by sueh agen- 
cies is governed in the main by the same 
principles and limitations as when it is di- 
rectly exerted by the federal or state govern- 
ment, and the exceptions to this rule readily 
disclose themselves in the consideration of 
the natnral divisions of the subject. When 
its exercise by a private corporation is au- 
thorized it has been termed not a franchise 
but a means to the enjoyment of corporate 
franchises: Coe v. R. Co., 10 Ohio St. 372, 
75 Am. Dee. 518; but the contrary view was 
expressed by Bradley, J., in California v. R. 
Co., 127 U. S. 1, S Sup. Ct. 1073, 32 L. Ed. 
150; “a power conferred upon eertain cor- 
porations, which is not possessed by the citi- 
zens generally, and which is in derogation 


of their rights, so nearly resembles a fran- 
chise as to justify its treatment” under that 
title ; 4 Thomp. Corp. § 55S7. The use of the 
term franchise is not defined, by those wlio 
most use it, with sufficient precision to be 
conclusive against either view. It is as 
much a franchise, if qne at all, if exerciscd 
by an individual as a eorporation, though 
the writer quoted seems to overlook the pos- 
sibility of this. It is, however, a grant of 
power or privilege from the sovereign to 
the citizen or subject, to do wliat would 
but for the grant be unlawful, and it un- 
doubtedly does come within the usually ac- 
cepted definition of the word franchise (q. v.). 
As is true with respect to franchises gener- 
ally, the grant of the power is never presum- 
ed unless the intent to part with it is clearly 
expressed; id. § 55SS; Lewis, Em. Dom. § 
240; Appeal of Pennsylvania R. Co., 93 Pa. 
150; Butler v. Mayor, etc., of Thomasville, 
74 Ga. 570; Schmidt v. Densmore, 42 Mo. 
225; Chamberlain v. Steam Cordage Co., 41 
N. J. Eq. 43, 2 Atl. 775; and its èxercise by 
the state may determine a preceding con- 
tract made by the state without impairing 
the obligation of sueh contract, the right 
itself being always reserved by implieation, 
if not expressly ; Tait’s Ex’r v. Central Luna- 
tic Asylum, 84 Va. 271, 4 S. E. 697. 

It is no objection to a grant of the pòwer 
to a corporation that the latter is seeking 
to effect its own private gain; 4 Thomp. 
Corp. § 55S9; for that is said to be rnerely 
compensation for the risk assumed for the 
benefit of the public; Concord R. R. v. Gree- 
ly, 17 N. H. 47. When unrestraiued by coo- 
stitutional provision, the discretion of the 
legislature in selecting agents through whom 
the power is to be exerc-ised is absolute. In 
a state whose constitution prohibits its exer- 
cise by foi'eign corporations they cannot of 
course act unless domesticated in the state; 
St. Louis & S. F. R. Co. v. Foltz, 52 Fed. 627; 
but otherwise they may do so; New York, 
N. H. & II. R. Co. v. Welsh, 143 N. Y. 411, 
38 N. E. 378, 43 Am. St. Rep. 734; New York 
& E. R. Co. v. Young, 33 Pa. 175; Dodge v. 
City of Council Bluffs, 57 Ia. 560, 10 N. W. 
SS6; but a constitutional incapacity cannot 
be avoided by acting through a domestic 
corporation; Koening v. R. Co., 27 Neb. 699, 
43 N. W. 423 (see State v. Scott, 22 Neb. 
628, 36 N. W. 121) ; thougli by consolidating 
with a domestic corporation it may exercise 
the power; Toledo, A. . A. & G. T. R. Co. v. 

Dunlap, 47 INIich. 456, 11 N. W. 271 ; In re 

St. Paul & N. P. R. Co., 36 Minn. S5, 30 N. 

W. 432; as thereby the conso'iidated com- 

pany becomes a corporation of tlie state; 
Trester v. R. Co., 33 Neb. 171, 49 N. W. 1110. 

Foreign Gorporations. A state cannot con- 
fer upon any corporation, public, quasi pub- 
lic or private, the power to exercise the 
right of eminent domain outside of its own 
limits; Sk Louis & S. F. R. Co. v. TelegrapK 
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Co., 121 Fed. 270, 58 C. C. A. 198; Chestatec 
Pyrites Co. v. Mining Co., 119 Ga. 354, 4G S. 
E. 422; 100 Am. St. Rep. 174; Helena Pow- 
er Co. v. Spratt, 35 Mont. 10S, S8 Pac. 773, 
8 L. R. A. (N. S.) 507, 10 Ann. Cas. 1055; 
Puke v. Cable Co., 71 S. C. 95, 50 S. E. G75; 
but tlie fact that a corporation dul.v organ- 
ized undcr the law of tlie state is subsidiary 
to a foreign corporation does not affect its 
right to exercise sucli power; Oregon Short 
Line R. Co. v. Cable Co., 111 Fed. 842, 49 
C. C. A. GG3. A domesticated foreign corpo- 
ration may, in the absence of constitutional 
prohibition, be authorized by statute to cx- 
ercise the power witliin a state; Coluinbus 
Water Worlcs Co. v. Long, 121 Ala. 245, 25 
South. 702; Illinois State Trust Co. v. R. Co., 
208 111. 419, 70 N. E. 357; Soutkern Illiuois 
& M. Bridge Co. v. Stone, 174 Mo. 1, 73 S. 
W. 453, G3 L. lt. A. 301 ; In re Ncw York & 
N. H. Co. (In re Marks) 53 Ilun G33, G N. 
Y. Supp. 105 ; Abbott v. Railroad, 145 Mass. 
450, 15 N. E. 91 ; New York & Erie R. Co. v. 
Young, 33 Pa. 175; or tlie district of Alaska; 
St. Louis & S. F. R. Co. v. Telephone & Tele- 
graph Co., 121 Fed. 27G, 5S C. C. A. 19S. 

Statutes conferring the power of eminent 
domain are to be construed strictly; God- 
dard v. Ry. Co., 202 III. 3G2, GG N. E. 10GG; 
Chesapeake & O. Ry. Co. v. Walker, 100 Va. 
G9, 40 S. E. G33, 914; State v. Superior Court 
for Chelan County, 3G AVash. 3S1, 78 Pac. 
1011 ; City of Puyallup v. Lacey, 43 Wash. 
110, 86 Pac. 215; aliter , Petersburg School 
Dist. v. Peterson, 14 N. D. 344, 103 N. W. 
756. 

The power can only be delegated for a 
public use; People v. R. Co., 2 McCarty, Civ. 
Pro. (N. Y.) 345; a statute authorizing a 
telegraph company to construct, maintain, 
and operate its lines over and along any 
military or post road of the United States 
does not coufer authority to condemn a right 
of way over private property ; Western Un- 
ion Telcgraph Co. v. R. Co., 195 U. S. 540, 
25 Sup. Ct. 133, 49 L. Ed. 312, 1 Ann. Cas. 
517; land may be taken for a private road 
if it is open to the public; County of Madera 
v. Granite Co., 139 Cal. 128, 72 Pac. 915; 
the laying out of private roads may be au- 
thorized; Dickinson Township Road, 23 Pa. 
Super. Ct. 34; contra, Beaudrot v. Murphy, 
53 S. C. 118, 30 S. E. S25; Varner v. Martin, 
21 W. Va. 534. 

How thc Qucstion of Pablic Use is Dctcr - 
mincd. It is well settled that the power ex- 
ists only in cases where the public exigeney 
demands its exercise. See remarks of Wood- 
bury, J., and cases cited by him in West Riv- 
er Bridge Co. v. Dix, G How. (U. S.) 545, 
12 L. Ed. 535. But the practice of all the 
states and of the federal government, since 
this decision, in condenming land for pur- 
poses of public convenience but not neces- 
sity, has been so frequent that the legislative 
control over the necessity and the particular 


location is almost universally conceded. 
Mills, Em. Dom. § 11 ; Nichols, Em. Dom. ch. 
liii. In a proceeding to condemn land, the 
term “nccessary” does not mean that it is 
indispcnsable or imperative, but only that it 
is convenient and useful; and if an improve- 
ment is useful, and a convenience and bcne- 
flt to the public suflicient to warrant the ex- 
pense in making it, then it is necessary; 
Com’rs of Parks and Boulevards of (’ity of 
Detroit v. Moesta, 91 Mich. 149. 51 N. W. 
903; but it is no ground for a right to take 
land that its rcsources could be utilizcd at a 
much less expense than tlie land alrcady 
owned ; Spring Vallcy Water Works v. San 
Mateo Water Works, G4 Cal. 123, 28 Pac. 
447. In 4 Thomp. Corp. § 5593, in concluding 
a discussion of tlie various theories as to 
what uses are public uses, the autlior says: 
“But it is a sound conclusion that the use 
must be a public use in tlie scnse that it is 
open to sucli members of the public as may 
choose to use it upon the performance of 
reasonable or propcr conditions; or in the 
scnse of satisfying a great public want or 
exigency. On the other hand, where the 
publie use is not compulsory, but is optional 
witli the private corporation seeking the 
condemnation, it is not a public use.” In 
U. S. v. Ry. Co., 1G0 U. S. GGS. 1G Sup. 
Ct. 427, 40 L. Ed. 57G, it was said: “The 
constitution provides that piivate propcr- 
ty shall not be taken for public uses witli- 
out just compcnsation. These words are a 
limitation, tlie same in effcct as ‘You shall 
not exercise this power except for public 
use.’ ” 

The legislature cannot so deterinine that 
the use is public as to make its determina- 
tion conclusive on the courts, and the ex- 
istence of a public use in any class of cases 
is a question for the courts ; Tyler v. Beacli- 
er, 44 Vt. G4S, 8 Am. Rep. 39S; Varncr v. 
Martin, 21 W. Va. 534; McQuillen v. Hatton, 
42 Ohio St. 202 ; New Central Coal Co. v. 
George's Creek Coal & Iron Co., 37 Md. 537; 
Consolidated Channel Co. v. R. Co., 51 Cal. 
2G9 ; Sadler v. Langham, 34 Ala. 311. 

The Missouri constitution provides, as do 
those of Colorado, Mississippi, and Washing- 
ton, tliat it skall be 'a judicial question 
whether the use contemplated is public. and 
that question will be determined withbut tlie 
aid of a jury; City of Savannak v. Ilaneock, 
91 Mo. 54, 3 S. W. 215. 

The Massackusetts Bill of Rigkts uscs the 
term “public exigency” and the existcncc of 
one was said by Shaw, C. J., to be made by 
implication a prerequisite; Ilarback v. City 
of Boston, 10 Cush. (Mass.l 295. There is 
a similar provision in Maine. and in both 
states the rule making the necessity a lcgis- 
lative question is followed as in other statcs; 
Lynch v. Forbes, 1G1 Mass. 302, 37 N. E. 
437, 42 Am. St. Rep. 402; Hayford v. City of 
Bangor, 102 Me. 340, GG Atl. 731, 11 L. R. A. 
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(N. S.) 940. The .Michigan constitution re- 
quires the necessitj’ of all takings, except 
by the state, to be determined by a jury, and 
in Wisconsin a similar provision applies to 
condemmtion by municipal corporations. 

The presumption is in favor of the public 
character of a use declared so by the legis- 
lature; Appeal of Edgewood R. Co., 79 Pa. 
257; Varner v. Martiu, 21 W. Va. 534; and 
unless it is clear that it is not possible for 
the use to be public, the courts cannot inter- 
fere; Mills, Em. Dom. § 10. 

In an early case it was said that in general the 
question whether a particular structure, as a bridge, 
or a Iock, canal, or road, is for the puhlic use, is a 
question for the legislature, and it may be pre- 
sumed to have been decided by them; Hazeu v. 
Essex Co., 12 Cush. (Mass.) 475 ; citing Com. v. 
Breed, 4 Pick. (Mass.) 463; but in a later case when 
.this position was broadly urged, it was held to be 
obviously untenahle, and that, where the power was 
exercised, it necessarily involved an inquiry into 
the rlghtful authority of the legislature under the 
organic law, and that the legislature had no power 
to determine finally upon the extent of its authority 
over private rights; Talbot v. Hudson, 16 Gray 
(Mass.) 417. In this case what is probably the true 
doctrine was stated, that it is the duty of the courts 
to make all reasonable presumptions in favor of the 
validity of the legislative act. But this is simply 
the application to this particular subject of the gen- 
eral presumption of the constitutionality of legis- 
lative acts. 

This right of the courts to determine the 
question of public use was maintained in In 
re Niagara Falls & W. Ry. Co., 10S N. Y. 375, 
15 N. E. 429; but if the eourt determine tlie 
matter in question to be a public use, their 
power is exhausted and the extent to which 
property shall be taken for it is wholly in 
the legislative discretiou; Shoemaker v. U. 
S., 147 U. S. 282, 13 Sup. Ct. 361, 37 L. Ed. 
170. Whether the necessity exists for tak- 
ing the property is a legislative question; 
Lynch v. Forbes, 1G1 Mass. 302, 37 N. E. 437, 
42 Am. St. Rep. 402. 

The grant of the right is a determination 
on the part of the legislature that the object 
is necessary; Central R. Co. of New Jersey 
v. R. Co., 31 N. J. Eq. 475; and of tkis it is 
the judge; Tracy, etc., v. R. Co., S0 Ivy. 259; 
In re Application of Jacobs, 98 N. Y. 109, 50 
Am. Rep. 626; North Missouri R. Co. v. 
Gott, 25 Mo. 540; and parties caunot be 
heard on the question of uecessity; Holt v. 
City Council of Somerville, 127 Mass. 408. 
If it is a public use there is no restraint on 
legislative discretion and the judicial func- 
tion is gone; Mills, Em. Dom. § 11. If the 
use is certainly public courts will not inter- 
fere; only, when there is an attempt to evade 
the law and procure condemnation for pri- 
vate uses will courts declare it void; Mills, 
Em. Dom. § 11; Baltimore & O. R. Co. v. R. 
Co., 17 W. Va. 812. The fact that a rail- 
road has located its line across certain land, 
is prinia facie proof that it is necessary 
for it to take that land for the use of its 
road; O’Hare v. R. Co., 139 111. 151, 2S N. 
E. 923. Whetker the land is reasonably 


required is a question of fact to be de- 
termined by the court or jury, and the 
burden of proof is on tlie plaintiff; Spring 
Yalley Water Works v. Drinkliouse, 92 Cal. 
52S, 2S Pac. 6S1. 

It lias been held that when under the con- 
stitution a federal question arises, the su- 
preme court will determine the law without 
reference to state decisions; Ohio Life Ins. 
& Trust Co. v. Debolt, 16 IIow. (U. S.) 432, 
14 L. Ed. 997. See Olcott v. Foud du Lac 
County, 16 Wall. (U. S.*) 67S, 21 L. Ed. 3S2; 
People v. *Batchellor, 53 N. Y. 12S, 13 Am. 
Rep. 480. But in determining what is a tak- 
ing of property, the federal courts will ac- 
cept the definition of the word property by 
the state court, where it is clearly settled; 
Pumpelly v. Canal Co., 13 Wall. (U. S.) 166, 
20 L. Ed. 557; D. M. Osborne & Co. v. R. 
Co., 147 U. S. 248, 13 Sup. Ct. 299, 37 L. Ed. 
155; Barney v. Iveokuk, 94 U. S. 324, 24 L. 
Ed. 224; Yates v. Milwaukee, 10 Wall. (U. 
S.) 497, 19 L. Ed. 9S4; even following re- 
versals by the latter; Lefhngwell v. Warren, 
2 Black. (U. S.) 599, 17 L. Ed. 261; Green v. 
Neal, 6 Pet. (U. S.) 291, 8 L. Ed. 402; Olcott 
v. Fond du Lac County, 16 Wall. (U. S.) 
678, 21 L. Ed. 3S2. 

What is a Public Use. There has not 
been and probably never will be a satis- 
factory comprehensive definition of the 
term “publie use.” There is a fundainen- 
tal difficulty in framing one, arising from 
the double meaning of the word “use.” It 
may be either employment or advantage, and 
courts have divided in resting their efforts 
at a definition upon either one or the other 
of these terms. The subject is discussed at 
length and the cases examined in Nichols, 
Em. Dom. §§ 206-211, and the conclusion of 
this autkor is that neitker view T as based up- 
on the w r ords mentioned, is entirely satisfac- 
tory or sufficieutly broad to justify taking 
land for all the purposes for which it has 
been permitted. 

Property taken for public use need not be 
taken by the public as a body into its direct 
possession, but for public usefulness, utility, 
or advantage, or purposes productive of gen- 
eral benefit or great advantage to the com- 
munity; Olmstead v. Camp, 33 Conn. 532, 
S9 Am. Dec. 221. It is not necessary that 
the entire community, or any considerable 
portion of it, should participate in an im- 
provement to constitute a public use; Tal- 
bot v. Iludson, 16 Gray (Mass.) 417; County 
Court of St. Louis County v. Griswold, 58 
Mo. 175; it may be limited to the inkabitants 
of a small locality; but the benefit must be 
in common, not to particular persons or es- 
tates; Gilmer v. Lime Point, 18 Cal. 229. 
See Mills, Em. Dom. § 12. If a considerable 
number will be benefited the use is public; 
Riche v. Water Co., 75 Me. 91; Ross v. Da- 
vis, 97 Ind. 79; as a school available for use 
by a portion of the community taxed to pay 
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for the property taken; Williams v. School 
Dist., 3.°> Vt. 271. 

The legislature determines the mnnber of 
people to be benefited to niake the use pub- 
lie; Aldridge v. R. Co., 2’Stew. & P. (Ala.) 
109, 23 Am. Dec. 307; but the incidental lien- 
efit of aclditional facilities for business, ete., 
will not make use publie; In re Eureka 
Basin Warehouse & Mfg. Co. of Long Island, 
00 N. T. 42. 

It was formerly eonsidcred that a publie 
use must be for material needs, and not 
mere msthetic gratifieation; Nieliols, Em. 
Dom. § 232, citing Bynk. Jur. Pub. lib. ii. c. 
15; Boston & R. Mill Dam Corp. v. Newman, 
12 Piek. (Mass.) 407, 4S0, 23 Am. Dee. 6G2; 
Town of Woodstook v. Gallup, 2S Vt. 5S7; 
but this doetrine has been praetieally aban- 
doned; Nieliols, Em. Dom. § 232; Attorney 
General v. Williams, 174 Mass. 470, 55 N. E. 
77, 47 L. R. xV. 314. 

It has been judieially decided that the fol- 
lowing are publie uses: an almshouse; Iley- 
ward v. City of New York, 7 N. Y. 314; a 
public bath; Poillon v. City of Brooklyn, 101 
N. Y. 132, 4 N. E. 101; a sehoolhonse; Reed 
v. Inhabitants of Acton, 117 Mass. 384; Wil- 
liams v. School Dist., 33 Vt. 271; Peckham 
v. School Dist., 7 R. L 545; Townsliip Board 
of Edueation v. Ilaekmann, 4S Mo. 243; Long 
v. Fuller, 68 Pa. 170; a market: In re Coop- 
er, 28 Ilun (N. Y.) 515; Henkel v. City of 
Detroit, 40 jMieh. 240, 13 N. W. Cll, 43 xVm. 
Rep. 404; telegraph and telephone lines; 
Loekie v. Telegraph Co., 103 111. 401; State 
v. Telephone Co., 53 N. J. L. 341, 21 Atl. 400, 
11 L. R. A. GG4; Pieree v. Drew, 13G Mass. 
75, 49 Am. Rep. 7; New Orleans, M. & T. R. 
Co. v. Telegraph Co., 53 Ala. 211; Spring 
Valley Water Works v. Drinkhouse, 02 Cal. 
528, 28 Pac. GSl; water-works for a town; 
Bailey v. Inhabitants of Woburn, 120 Mass. 
416; Lake Pleasanton Water Co. v. Water 
Co., 07 Cal. 059, S Pac. 501; water supply 
for a town; Bnrden v. Stein, 27 Ala. 104. 
G2 Am. Dee. 758; Martin v. Gleason, 130 
Mass. 1S3, 29 N. E. 064; Cheyney v. Watcr 
Works Co., 55 N. J. L. 235, 2G Atl. 05; Long 
Island Water Supply Co. v. Brooklyn, 100 U. 
S. 0S5, 17 Sup. Ct. 718, 41 L. Ed. 1105; City 
of Cliicago v. Smith, 204 111. 350, 08 N. E. 
305; Denver Power. & Irr. Co. v. R. Co., 30 
Colo. 204, 00 Pae. 508, 00 L. R. A. 3S3 (but 
not where the ereation of a water power and 
plant is for the purpo.se of supplying power 
for private euterprises; Berrien Springs Wa- 
ter-Power Co. v. Circuit Judge, 133 Micli. 4S, 
04 N. W. 370, 103 Am. St. Bep. 43S; Minne- 
sota Canal & Power Co. v. Kooehiehing Co., 
07 Minn. 420, 107 N. W. 405, 5 L. R. A. (N. 
S.) 038, 7 Anu. Cas. 11S2; Peifly v. Water 
Supply Co., 214 Pa. 340, 03 Atl. 751); the iui- 
provement of the navigation of a river; Ila- 
zen v. Essex County, 12 Cush. (ISIass.) 475; 
and the ereation of a wholly artitieinl sys- 
tem of navigation by canals; id.; Chesa- 


peake & O. Canal Co. v. Key, 3 Cra. C. C. 
500, Fed. Cas. No. 2,040; Water Works Co. 
of Indianapolis v. Burkliart, 41 Iud. 304; 
In re Townsend, 30 N. Y. 171; drainnge; 
Willson v. Marsh Co., 2 I’et. (U. S.) 245, 7 
L. Ed. 412; Cleveland, C., C. & St. L. Ry. 
Co. v. Drainage Dist., 213 111. 83. 72 N. E. 
GS4; Sisson v. Board of SupTs of Butna \’is- 
ta County, 12S Ia. 442, 104 N. W. 454, 7u L. 
IL A. 440; contra , Nickey v. Stearns Ranch- 
os Co., 120 Cal. 150, 5S 1‘ae. 450; Ilenry v. 
Thomas, 110 Mass. 5S3; Anderson v. Baker, 
0S Ind. 5S7 ; sewers; Ilildrcth v. City <*f 
Ixowell, 11 Gray (Mass.) 345; wharvcs; Cur- 
ran v. City of Louisville, S3 Ky. 028; Kings* 
land v. City of New York, 110 N. Y. 500, 18 
N. E. 435; In re City of New York, 135 N. 
Y. 253, 31 N. E. 1043, 31 Am. St. Rep. S25; 
ferries; Day v. Stetson, S Greenl. (Me.) 305; 
Stark v. MeGowen, 1 N. A MeC. (S. C.) 3S7; 
irrigation ; Umatilla Irr. Co. v. Barnliart, 22 
Or. 3S0, 30 Pae. 37; Lnx v. Ilaggin, 00 Cal. 
255, 4 Tae. 019, 10 Pae. 074; Fallbrook Irr. 
Dist. v. Bradley. 10-1 U. S. 112, 17 Snp. Ct. 
5G, 41 L. Ed. 309; Gutierres v. Land & Irr. 
Co., 1SS U. S. 545, 23 Sup. Ct. 33S, 47 L. Ed. 
5S8; Clark v. Nash, 198 U. S. 301, 25 Sup. 
Ct. 070, 40 L. Ed. 1085, 4 Aun. Cas. 1171; 
Borden v. Irr. Co., 204 U. S. GG7, 27 Sup. Ct. 
7S5, 51 L. Ed. 071; Iryigation Co. v. Klein, 
03 Kan. 4S4, 05 Pae. 0S4 ; Prescott Irr. Co. v. 
Flathers, 20 Wash. 454, 55 Pac. G35; levees; 
Missouri, K. & T. By. Co. v. Cambern, 00 
Kan. 305, 71 Tac. S00; forts, armories or 
arsenals ; Ivohl v. U. S., 91 U. S. 307, 23 L. 
Ed. 440 ; U. S. v. Fox, 94 U. S. 315, 24 L. Ed. 
192; Gilmer v. Lime Point, 1S Cal. 220; navv 
yards; In re League Island, 1 Brewst. (Pa.) 
524; military eamps; Morris v. Comptroller, 
54 N. J. L. 208, 23 Atl. 004; turnpikes; In re 
Mount Washiugton Road Co., 35 N. II. 134; 
State v. Maine, 27 Conn. G41, 71 Am. Dee. 
S0; bridges; Young v. Buckingham, 5 Ohio 
4S5; In re Towanda Bridge Co., 91 Pa. 210; 
lYumg v. MeKenzie, 3 Ga. 31; Crosby v. Ilan- 
over, 36 N. H. 404; Palmer v. State, Wright 
(Ohio) 304; the eriterion being, whethcr the 
public may use by right, or oulv by permis- 
sion, and not to wbom the tolls are paid; 
Aruold v. Bridge Co., 1 Dnv. (Ky.) 372; 
cemeteries; Edgeeumbe v. City of Burling- 
ton, 40 Yt 21S ; Balek v. Countv Com’rs, 103 
Mass. 100; Edwards v. Cemetery Ass’n, 20 
Conn. 400; even if the priee of the lots there- 
in differ; Evergreen Cemetery Ass'n of New 
I-Iaven v. Beeeher, 53 Conn. 551, 5 Atl. 353; 
but not if used exelusively for members of a 
private eorporation; In re Deansville Cem- 
etery Ass'n, 00 N. Y. 50*0, 23 Am. Rep. 80; 
a restaurant at a snmnier resort; Prospect 
Park & C. I. R. Co. v. Williamson, 01 N. Y. 
552; parks; City of Lexingtoii v. Assembly, 
114 Ky. 7SI, 71 S. W. 9-13; ln re Mayor, ete., 
of City of New York, 00 N. Y. 5C9, 2 N. E. 
042; Kansas City v. Ward, 134 Mo. 172, 35 
S. W. 000; Ilolt v. City Couneil, 127 Mass. 
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408; Gilman v. City of Milwaukee, 55 Wis. 
328, 13 N. W. 200; Cook v. Soutli Park 
Com’rs. Gl 111. 115; Kerr v. Soutli Park, 117 
ü. S. 379, G Sup. Ct. S01, 29 L. Ed. 924; Slioe- 
rnaker v. U. S., 147 U. S. 2S2, 13 Sup. Ct. 361, 
37 L. Ed. 170; even if paid for by a county, 
tkough keneficial only or mainly to a neigh- 
boring city; St. Louis County Court v. Gris- 
wold, 5S Mo. 175; acquiring private proper- 
ty within 200 feet of city parks and park- 
ways in order to protect tke same by resale 
in fee for private use; Fenua. Mut. Life 
Ins. Co. v. Fkiladelpkia, 22 Pa. Dist. K. 195, 
per Sulzberger, J.; tlie erection of a memorial 
kall or monumental statues, arckes, and tke 
like, tke publication of town kistories, dec- 
orations on public buildings, parks designed 
to provide for fresk air or recreation, edn- 
cate tke pnblic taste, or inspire patriotism; 
Ivingman v. City of Brockton, 153 Mass. 255, 
2G N. E. 99S, 11 L. R. A. 123. As to play- 
grounds, or places of public recreation, tke 
law is not fully settled; Nickols, Em. Dom. 
§ 234; it was keld not valid for a tkeatre; 
Sugar v. City of Monroe, 10S La. G77, 32 
Soutk. 9G1, 59 L. K. A. 723; or a private 
rigkt of fisking in an island pond to provide 
for fisking as a pastime; Albrigkt v. Park 
Commission, 71 N. J. L. 303, 57 Atl. 39S, G9 
L. R. A. 7GS, 108 Am. St. Rep. 749, 2 Ann. 
Cas. 48. 

Restrictions on tke keigkt of buildings, 
wkile valid under tke police power; Welck 
v. Swasey, 193 Mass. 3G4, 79 N. E. 745, 23 
L. R. A. (N. S.) 11G0, 118 Am. St. Rep. 523; 
kave been also upkeld to prevent disfiguring 
tke surroundings, wken compensation is 
made; Attorney General v. Williams, 174 
Mass. 47G, 55 N. E. 77, 47 L. R. A. 314, af- 
firmed Williams v. Parker, 1SS U. S. 491, 
23 Sup. Ct. 440, 47 L. Ed. 559; American 
Unitarian Ass’n v. Com., 193 Mass. 470, 79 
N. E. S7S; but not otkerwise ; Nickols, Em. 
Dom. § 235, giving cases. 

A kigkway is a public use; Dronberger v. 
Reed, 11 Ind. 420; Haverkill Bridge Propri- 
etors v. Commissioners, 103 Mass. 120, 4 Am. 
Rep. 518; but it must conneet witk anotker 
kigkway; In re Niagara Falls & W. Ry. Co., 
108 N. Y. 375, 15 N. E. 429; Moore v. Rob- 
erts, G4 Wis. -538, 25 N. W. 5G4; Appeal of 
Waddell, 84 Pa. 90; thougk at one end only; 
Sckatz v. Pfeil, 5G Wis. 429, 14 N. W. G2S ; 
Peckkam v. Towm of Lebanon, 39 Conn. 231 ; 
People v. Ivingman, 24 N. Y. 559. It may, 
kowever, terminate on private property; At- 
kinson v. Biskop, 39 N. J. L. 22G; Skeaff v. 
People, S7 111. 1S9, 29 Am. Rep. 49; Goodwin 
v. Town of Wethersfield, 43 Conn. 437 ; or at 
a river; Moore v. Auge, 125 Ind. 5G2, 25 N. 
E. SIG; or at a ckurck ; West Pikeland Road, 
63 Pa. 471. So tke improvement of a harbor 
is a public use, (but not tke extension of 
harbor liues to prevent tke placing of build- 
ings on eitker side of a bridge); Farist Steel 
Co. v. City of Bridgeport, 60 Conn. 278, 22 


Atl. 5G1, 13 L. R. A. 590; and tke reclama- 
tion of fiat land ; 1 Thayer, Cas. Const. L. 
1025, n. citing cases. Gas works; Bloomfield 
& R. Nat. Gaslight Co. v. Rickardson, G3 
Barb. (N. Y.) 437; Appeal of Pittsburgli, 
123 Pa. 374, 16 Atl. G21; Providence Gas Co. 
v. Tkurker, 2 R. I. 15, 55 Am. Dec. G21; a 
state military encampment; State v. Ileppen- 
keimer, 54 N. J. L. 2GS, 23 Atl. 6G4; a public 
urinal; Badger v. City of Boston, 130 Mass. 
170, are public uses. So kas been held tlie 
production of electric pow T er or ligkt; Story 
v. Power Co., 1GG Ind. 31G, 7G N. E. 1057; 
Minnesota C. & P. Co. v. Koockiching Co., 
97 Minn. 429, 107 N. W. 405, 5 L. R. A. (N. 
S.) G3S, 7 Ann. Cas. 1182; In re East Canada 
Creek Electric L. & P. Co., 49 Misc. 5G5, 99 
N. Y. Supp. 109; In re Niagara, L. & O. Pow- 
er Co., 111 App. Div. GSG, 97 N. Y. Supp. S53; 
Rockingkam County L. & P. Co. v. Hobks, 72 
N. H. 531, 58 Atl. 46, GG L. R. A. 5S1; Jones 
v. Electric Co., 125 Ga. 618, 54 S. E. 85, 6 
L. R. A. (N. S.) 122, 5 Ann. Cas. 526; tkough 
some courts kave doubted wketker tke trans- 
mitting of water power into electricity was 
suck a public use as would warrant the ex- 
ercise of tke rigkt of eminent domain; State 
v. Power Co., 39 Wash. G4S, 82 Pac. 150, 2 L. 

R. A. (N. S.) 842, and note, 4 Ann Cas. 9S7; 
Minnesota Canal & P. Co. v. Ivoockicking Co., 
97 Minu. 429, 107 N. W. 405, 5 L. R. A. (N. 

S. ) G3S, 7 Ann. Cas. 1182. A department 
store is not a public uSe; Townsend v. Ep- 
stein, 93 Md. 537, 49 Atl. 629, 52 L. R. A* 
409, 86 Am. St. Rep. 441; and see Hatfield v. 
Straus, 189 N. Y. 208, 82 N. E. 172. 

Otker instrumentalities of commerce keld 
to be public uses are, pipe lines for tke trans- 
portation of oil or natural gas ; W. Va. Transp. 
Co. v. Coal Co., 5 W. Va. 3S2; City of La 
Harpe v. Power Co., 09 Kan. 97, 7G Pac. 44S; 
City of Ruskville v. Gas Co., 132 Ind. 575, 
2S N. E. S53, 15 L. R. A. 321; Charleston 
Nat. Gas Co. v. Lowe, 52 W. Va. GG2, 44 S. 
E. 410; dams for booms used in logging; 
Patterson v. Boom Co., 3 Dill 4G5, Fed. Cas. 
No. 10,S29; Lawler v. Bafing Boom Co., 50 
Me. 443; Schoff v. Imp. Co., 57 N. H. 110; 
Maffet v. Quine, 93 Fed. 347; contra, , Brews- 
ter v. Rogers Co., 169 N. Y. 73, 02 N. E. 1G4, 
58 L. R. A. 495; Mattkews v. Mfg. Co., 35 
Wask. 662, 77 Pac. 104G; see also Mississippi 
& R. R. Boom Co. v. Patterson, 98 U. S. 403, 
25 L. Ed. 20G; Weaver v. Boom Co., 2S Minn. 
534, 11 N. W. 114; Appeal of Bennett’s 
Branch Imp. Co., 65 Pa. 242; a fiume for tke 
transportation of luinber; Dallas Lumbering 
Co. v. Urqukart, 16 Or. 67, 19 Pac. 7S. As 
to tke condemnation of land to facilitate 
mining operations theru is a confiict of deci- 
sions. In some of tke states tke courts have 
refused to permit it; Arnador Queen Min. 
Co. v. Dewitt, 73 Cal. 4S2, 15 Pac. 74; Ap- 
peal of Waddell, 84 Pa. 90; Woodruff v. 
Min. Co., 18 Fed. 753; wkile in others 
tkey kave considered it justifiable on tke 
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grouud of public utility; Iland Gold Nlin. 
Co. v. Parker, 59 Ga. 419; Overman Silver 
Min. Co. v. Corcoran, 15 Nev. 147 ; and tbe 
owner of a mipe may have land eondemned 
for a railroad for the transportation of the 
produets of his mine to the ucarcst thorough* 
fare by rail or water, provided such a rail- 
way sliall be free to all who wish to use it; 
Ilays v. Iiisher, 32 Pa. 1<J9; Ilibernia Un- 
derground K. Co. v. De Camp, 47 N. J. L. 
518, 4 Atl. 31S, 54 Am. Itep. 197; New Cen- 
tral Coal Co. v. Coal & Iron Co., 37 Md. 537; 
Colorado E. K. Co. v. K. Co., 41 Fed. 294; 
and this latter provision will be implied from 
the statute authorizing the coiidemnation; 
Phillips v. Watson, 03 la. 2S, 1S N. W. G59; 
but it has been held that a mine-owner can- 
not condemn land solely for the transporta- 
tion of his own products; Appeal of Stewart, 
5G Pa. 413; Appeal of McCandless, 70 Pa. 
210; Sholl v. Coal Co., 11S 111. 427, 10 N. E. 
199, 59 Am. Rep. 379; State v. K. Co., 40 
Ohio St. 504; or to take water to the mines; 
Lorenz v. Jacob, C3 Cal. 73. 

The right to condemn land for mill sites 
has been frequently granted; Ilankins v. 
Laurence, S Blackf. (Ind.) 2GG; Ilarding v. 
Goodlett, 3 Yerg. (Tenn.) 41, 24 Am. Dec. 
540; Boston & K. Mill Dam. Corp. v. New- 
man, 12 Piclc. (Mass.) 4G7, 23 Am. Dec. 022; 
Inhabitants of Andover v. Sutton, 12 Metc. 
(Mass. ) 182; Tyler v. Beacher, 44 Vt. G4S, 
8 Am. Rep. 39S; Olmstead v. Camp, 33 
Comi. 532, S9 Am. Dec. 221. In the last case 
it was urged that it was against public poli- 
cy to allow such great agencies as streams 
capable of propelling machinery to go to 
waste, and that to utilize such power, even 
for the erection of private mills, promotes 
tlie wealth of the state and is of incidental 
benefit to the people. But although courts 
have recognized this right to a certain ex- 
tent; Ilolyoke Co. v. Lyman, 15 Wall. (U. 
S.) 500, 21 L. Ed. 133, it has bcen with re- 
luetanee and it will not now probably bc 
sustained; Mills, Em. Dom. § 15; it has been 
doubted ; Powers v. Bears, 12 Wis. 213, 78 
Am. Dec. 733; and by some denied; Jordan 
v. Woodward, 40 Me. 317; Ilay v. Colioes 
Co., 3 Barb. (N. Y.) 42; Sadler v. Langham, 
34 Ala. 311 ; Kyerson v. Brown, 35 Mich. 333, 
24 Am. Kep. 5G4 ; in which, after reviewing the 
autliorities, Judge Cooley holds the question 
not one of necessity but of comparative cost. 
A goncral statutc, delegating to individuals 
the power to condemn land and locate mills, 
was lield unconstitutional; Louglibridge v. 
Harris, 42 Ga. 500. See gcnerally as to thc 
exercise of the power in aid of privatc en- 
terprises, including mining, mllls, etc., in- 
cluding an liistorical review of the cases, 
Nicliols, Em. Dom. ch. xliv, §§ 23G-254. 

A railroad is a public use; Cherokce Na- 
tion v. Ky. Co., 135 U. S. 041, 10 Sup. Ct. 
9G5, 34 L. Ed. 295; Whiteman’s Ex’x v. K. 
Co., 2 Ilarring. (Del.) 514, 33 Am. Dec. 411; 
Swau v. Williams, 2 Mich. 427; In re Long 


Island K. Co., 143 N. Y. G7, 37 N. E. G3G; 
even where used for freight only ; Stote v. 
K. Co., 47 N. J. L. 43; so also are all appur- 
tenances essential to tlie reasonable, couveni- 
ent, and proper construetion, maintenance, 
and operation of the voad, such as yard- 
room; Eldridge v. Smith, 34 Vt. 4S4; and 
tcrminals; Spofford v. lt. Co., GG Me. 2G; 
turnouts, engine-houses, depots, shops. turn- 
tables; Chicago, I>. & Q. R. Co. v. Wilson, 

17 111. 123; Giesy v. K. Co., 4 Ohio St. 3 m>; 
and repair shops, stock-yards; Covington 
Stock-Yards Co. v. Keith, 139 U. S. 12S, 11 
Sup. CL 4G9, 35 L. Ed. 73; Ilannibal & St. 
J. K. Co. v. Muder, 49 Mo. 1G5; paint-shop, 
lumbcr, and timber sheds; Low v. K. Co., 

18 111. 324; wharves; In re New York Cent. 
& II. K. Oo., 77 N. Y. 24S; a pluce of deposit 
for waste earth; Lodge v. K. Co., 8 Phila. 
(Pa.) 345; but not shops for manufacturing 
new rolling stock ; New York & II. K. Co. v. 
Kip, 4G N. Y. 540, 7 Am. Kep. 3S5; or tene- 
inent houses for employös; id.: State v. Com- 
missioners of Mansfield, Tp., 23 N. J. L. 510, 
57 Am. Dec. 409; as to an ordinary ware- 
house, It was doubted ; Cumberland Val. K. 
Co. v. McLanalian, 59 I’a. 23; but a Iniild- 
ing for handling freiglit was not a merc 
warchouse; In re New York Cent. & II. K. IL 
Co., 77 N. Y\ 24S; so land for a track to an 
elevator could be taken; Clarke v. Blackmar. 
47 N. Y. 150; but not for a railroad con- 
structed solelv to convey passengers to see 
the Niagara Kiver and whirlpool for reveime 
to a private person; In re Niagara Falls A 
Whirlpool R. Co., 108 N. Y. 375, 15 N. E. 429. 
See Lewis, Em. Dom. § 170; Kand. Em. Dom. 
§ 45. 

Ilaving obtained its franchises and right 
of way subject to the right of the state to 
extend public streets and highways across 
its traek, a railway company is not entitled 
to compensation for interruption of its busi- 
ness, or increased expense or risk Involved 
in the construetion of such highway; Bos- 
ton & M. K. Co. v. County Com’rs. 79 Me. 
3SG, 10 Atl. 113; Lako Sliorc & M. S. Ry. 
Co. v. City of Chicago, 14S 111. 509. 37 N. E. 
SS. Legislative authority to construct strcets 
and highways across such right of way does 
not violate tlie constitutional prohihition 
against taking private proporty for puhlic 
use without compensntion; Alhany N. K. Co. 
v. Brownell, 24 N. Y. 315; People v. IL Co., 
15G N. Y. 570, 51 N. E. 312; Rochester & H. 
V. R. Co. v. City of Rocliester, 1G3 N. Y. G0S, 
57 N. E. 1123. But the company is entitlc<l 
to compensation under such circumstnnces 
and its right is considered property; llook 
v. R. Co.. 133 Mo. 314, 34 S. W. 5-19; Ncw 
York & L. B. R. Co. v. Capner, 49 N. J. L. 
555, 9 Atl. 7S1; Kansas Cent. R. Co. v. Com- 
missioners of Jackson County, 45 Kan. 71G, 
2G Pac. 394; Illinois Cent. R. Co. v. Highway 
Com’rs of Town of Mattoon. 1G1 111. 247, 43 
N. E. 1100; St. Louis S. W. Ry. Co. v. Roy* 
j all, 75 Ark. 530, SS S. W. 555; Louisville & 
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N T . R. R. Co. v. City of Louisville, 131 Ky. 
10S, 114 S. W. 743, 24 E. R. A. (N. S.) 1213. 

It is not a public use to provide for fenc- 
ing a large tract of land subject to floods 
which carried olf tbe fences; Scuflletown 
Fence Co. v. McAllister, 12 Busb (Ky.) 312; 
or to acquire swamp land and build docks, 
warebouses, factories, etc.; In re Eureka 
Rasin Warebouse & Mfg. Co., 96 N. Y. 42; 
or to settle private controversies concerning 
title by transferring tbe land of one to an- 
otber; Vanborne v. Dorrance, 2 Dall. (U. S.) 
304, 1 L. Ed. 391; Lessee of Pickering v. Rut- 
ty, 1 S. & R. (Pa.) 511. Tbe latter eases arose 
under legislation to settle titles and adjust 
controvcrsies in Pennsylvania under tbe Con- 
necticut grant. 

It is settled tbat tbe legislature cannot au- 
tborize tlie taking of property for a private 
use, but tbe decisions confiict as to tbe case 
of private ways, or roads laid out under stat- 
utes existing in many states. By many 
courts tbey are beld unconstitutional as being 
a private use; Taylor v. Porter, 4 Hill (N. Y.) 
140, 40 Am. Dee. 274; Bankhead v. Brown, 
25 Ia. 540; Richards v. Wolf, 82 la. 35S, 
47 N. W. 1044, 31 Am. St. Rep. 501; Wild v. 
Deig, 43 Ind. 455, 13 Am. Rep. 399; Dickey 
v. Tennison, 27 Mo. 373; Crear v. Crossly, 40 
111. 175; but in others sucb roads are beld 
to be a public use, and the word private is 
construed as a word of classification and not 
technic-al or describmg tbe use; Sberman v. 
Buick, 32 Cal. 241, 91 Am. Dec. 577; Mon- 
terey County v. Cushing, S3 Cal. 507, 23 Pac. 
700; In re Hickman, 4 Harring. (Del.) 5S0; 
Sadler v. Langbam, 34 Ala. 311; Shaver v* 
Starrett, 4 Obio St. 494; Denham v. County 
Com’rs of Bristol, 108 Mass. 202; Appeal o t 
Waddell, S4 Pa. 90; In re Killbuck Private 
Road, 77 Pa. 39; Perrine v. Farr, 22 N. J. L. 
356. 

Tbe doctrine as to taking under tbis pow- 
er for the assistance of private enterprise is 
tbus stated: “The power of eminent domain 
cannot be constitutionally employed to en- 
able individuals to cultiYate tbeir land or 
carry on their business to better advantagö 
even if tbe prosperity of Ibe community will 
be enbanced by tbeir success; but wben the 
public welfare depends upon an undertaking 
wbicb cannot succeed witbout taking rigbts 
in private land, tbe courts will allow such 
taking, especially if it is sanctioned by usage 
contemporary witb the adoption of tbe con- 
stitution.” Nichols, Em. Dom. 274; People 
v. Townsbip Board of Salem, 20 Micb. 452, 4 
Am. Rep. 400; Citizens’ Sav. & Loan Ass’n v. 
Tcpeka, 20 Wall. (U. S.) 655, 22 L. Ed. 455; 
Allen v. Inhabitants of Jay, 60 Me. 127, 11 
Am. Rep. 1S5. 

“The taking by a state of tbe private prop- 
erty of one person without the owmer’s con- 
sent for tbe private iise of another is not 
due process of law and is a violation of tbe 
fourteenth article of amendment of tbe con- 
stitution of tbe United States.” An act au- 


tborizing a board of transportation to re- 
quire a railroad corporation to grant to pri- 
vate persons a location on tbe rigbt of way 
of a railroad for tbe purpose* of erecting a 
tbird elevator is invalid; Missouri Pac. Ry. 
Co. v. Nebraska, 164 U. S. 403, 17 Sup. Ct. 
130, 41 L. Ed. 4S9. Tbe prohibition is against 
taking witbout due process of law. So at tbe 
same term tbe court say: “Tbere is no spe- 
cific probibition of tbe Federal Constitution 
wbicb acts upon tbe states witb regard to 
tbeir taking private property for any but a 
public useFallbrook Irr. Dist. v. Bradley, 
164 U. S. 112, 17 Sup. Ct. 56, 41 L. Ed. 369. 

Wbat is a public use, for wbicb private 
property may be taken by due process' of law, 
depends upon tbe particular facts and cir- 
cumstances connected witb tbe particular 
subject-matter. See notes on tbis subject in 
whicb tbe cases are collected; 91 Am. Dec. 
5S5. 

What may be talcen. Every kind of prop- 
erty may be taken under tbis power. It “is 
attribute of sovereignty, and whatever exists 
in any form, whether tangible or intangible, 
may be subjected to tbe exercise of its pow- 
er, and may be seized and appropriated to 
public uses when necessity demands it” 
Lewis, Em. Dom. § 262; Metropolitan City 
Ry. Co. v. Ry. Co., S7 111. 317, 324; Alabama 
& F. R. Co. v. Kenney, 39 Ala. 307; New 
York, H. & N. R. Co. v. R. Co., 36 Conn. 196; 
Water Works Co. of Indianapolis v. Burk- 
bart, 41 Ind. 364; Eastern R. Co. v. Rail- 
road, 111 Mass. 125, 15 Am. Rep. 13. Thè 
general rule to be gathered from all the au- 
tborities, considered togetber, is, tbat a leg- 
islative grant of power to condemn property, 
expressed in general terms, confers on the 
grantee power to take all kinds of property 
except property already devoted to public 
use and necessary for tbe exercise of sucb 
use; 27 Cent. L. J. 207; it makes no differ- 
ence wbetber corporeal property, as land, or 
incorporeal, as a franchise, is to be affected; 
Bloodgood v. R. Co., 14 Wend. (N. Y.) 51; 
Bonaparte v. R. Co., 1 Baldw. C. C. 205, Fed. 
Cas. No. 1,617; U. S. v. Ry. Co., 160 U. S. 
66S, 16 Sup. Ct. 427, 40 L. Ed. 576; see Lou- 
isville, C. & C. R. Co. v. Chappell, Rice (S. C.) 
3S3; Backus v. Lebanon, 11 N. H. 19, 35 
Am. Dec. 466; Enfield Toll Bridge Co. v. R. 
Co., 17 Conn. 454, 44 Am. Dec. 556; Cbarles 
River Bridge v. Warren Bridge, 11 Pet. (U. 
S.) 420, 9 L. Ed. 773; State v. Dawson, 3 
Hill (S. C.) 109; Lexington & O. R. Co. v. 
Applegate, 8 Dana (Ky.) 2S9, 33 Am. Dec. 
49T; Pocantico Water Works Co. v. Bird, 130 
N. Y. 249, 29 N. E. 246; Turner v. Nye, 154 
Mass. 579, 28 N. E. 1048, 14 L. R. A. 4S7; 
Lonisville, N. O. & T. Ry. Co. v. Telegraph 
Cable Co„ 6S Miss. 806, 10 South. 74; Spring 
Valley Water Works Co. v. Drinkbouse, 92 
Cal. 528, 2S • Pac. 6S1. 

Tbe property wbich may be taken includes: 
Estates successive in point of time, as re- 
mainders and reversions; Alexander v. U. 
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S., 30 Ct. Cl. 383; Charleston & W. C. Ry. 
Co. v. Reynolds, 69 S. C. 481, 4S S. E. 476; 
life-tenancy; Austin v. R. Co., 45 Vt. 215; 
Cliicago, K. & N. Ry. Co. v. Ellis, 52 Kan. 

41, 33 Pac. 47S; tenaney for years; Chicago 
& E. R. Co. v. Dresel, 110 111. S9; Kearney 
v. Ry. Co. f 129 N. Y. 76, 29 N. E. 70; or at 
will; Sheelian v. City of Fall River, 187 
Mass. 356, 73 N. E. 544 ; easements, if irnpair- 
ed by the new use; State v. Supcrior Court 
of King County, 26 Wash. 27S, 66 Pac. 3S5; 
even a pres.cn ptive right to pollute a stream; 
Sprague v. Dorr, 185 Mass. 10, 69 N. E. 344; 
profits it prendre; Carville v. Com., 192 
Mass. 570, 7S N. E. 735; mortgages; P.ank 
of Auburn v. Roberts, 44 N. Y. 192; Woostcr 
v. R. Co., 57 Wis. 311, 15 N. W. 401; South 
Park Com’rs v. Todd, 112 111. 379; contra, 
Whiting v. City of New Ilaven, 45 Conn. 303; 
Goodrich v. Board, 47 Kan. 355, 27 Pac. 1006, 
1S L. It. A. 113; Farnsworth v. City of Bos- 
ton, 126 Mass. 1; (but not general liens; 
Watson v. R. Co., 47 N. Y. 157, or ground 
rents; Workman v. Mitliin, 30 Pa. 362;) dow- 
er; Freuch v. Lord, 69 Me. 537; Yeuable v. 
Ry. Co., 112 Mo. 103, 20 S. W. 493, 1S L. R. 
A. 6S; buihlings and fixtures; Williams v. 
Com., 16S Mass. 364, 47 N. E. 115 (but only 
sueh fixtures as cannot be removed without 
injury to the freehold or to the owner; In re 
City of New York, 192 N. Y. 295, S4 N. E. 
1105, 1S L. R. A. [N. S.] 423, 127 Am. St. 
Rep. 903). As to who are proper parties sce 
infra; and as to what is property within the 
constitutional use of the word, see Nichols, 
Em. Dom. § 173 et seq. An inchoate right 
of dower is defeated by condemnation for a 
public use; Moore v. Mayor, etc., 8 N. Y. 
110, 59 Am. Dec. 473; Duncan v. City of 
Tcrre Ilaute, 85 Ind. 104; Wheeler v. Kirt- 
laud, 27 N. J. Eq. 534; Chouteau v. Ry. Co., 
122 Mo. 375, 22 S. W. 45S, 30 S. W. 299; 
French v. Lord, 69 Me. 537; it is said that 
the dower right in the land is cut off but 
transferred to the proceeds; Bonner v. Peter- 
son, 44 111. 253; In re Central Park Exten- 
sion, 16 Abb. Pr. (N. Y.) 56; but the statu- 
tory purchase of land by a railroad corpora- 
tion for depots, etc., does not extinguish tlie 
inchoate right of dower therein; Nye v. R. 
Co., 113 Mass. 277. 

The power has been held to exist: To 
build a railroad over basins maintained by a 
water power company for public purposes, 
and its franchisc is not thcreby destroyed; 
Boston Water Power Co. v. Boston & IV. R. 
Corp., 23 Pick. (Mass.) 360; to take for a 
public road the property, easement, and 
franchise of a bridge company ; West River 
Bridge Co. v. Dix, 6 IIow. (ü. S.) 507, 12 L. 
Ed. 535; to build a railroad over the land of 
a gas company not then in use but likely to 
become necessary; New York C. & H. R. R. 
Co. v. Gas-Light Co., 63 N. Y. 326; ovcr the 
lands and right of way of a canal eompnny; 
Tuckahoe Canal Co. v. R. Co., 11 Leigh (Va.) 

42, 36 Am. Dec. 374; Board of Trustees of 


Illinois & M. Canal v. R. Co., 14 111. 314; 
ovcr lands of a state asylum for deaf and 
dumb; Indiana Cent. Ry. Co. v. State, 3 Ind. 
421; over a turnpike whieh would not be ma- 
terially injured; White River Turnpike Co. 
v. R. Co., 21 Yt 590: but not over lands, not 
necessary for the railway, owued and used 
by the state for an iustitution for the blind; 
St. Louis, J. & C. R. Co. v. Trustees, 43 111. 
303. In a proceeding by a railroad company 
to condCmn for terminal warehouses the 
land of a steamboat eompany, the test wheth- 
er tlie defendant lield its land for sucli use 
as to exempt it from eondemnation was said 
to be not what the defendant “does or may 
choose to do, but wliat under the law it must 
do, and whether a public trust is impressed 
upon it. It docs not so hohl its property iin- 
prcssed with a trust for the public use un- 
less its charter puts that charactcr upon it 
and so tliat it cannot be shaken off In re 
New York, L. & W. Ry. Co., 99 N. Y. 12, 1 
N. E. 27. Any property belonging to a rail- 
way not in actual use or necessarv to the 
proper exercise of the franchise thcreof may 
be taken for tlie purpose of anothcr railroad 
under a general power ; Baltimore & O. R. 
Co. v. R. Co., 17 W. Ya. S12; Chicago & N. 
W. Ry. Co. v. R. Co., 112 111. 589: In re 
Poughkeepsie & E. R. Co., 63 Barb. (N. Y.j 
151 ; Provideuce & W. R. R. Co. v. R. Co., 
13S Mass. 277; Pittsburgh .Tunction R. Co. 
v. R. Co., 146 Pa. 297, 23 Atl. 313; but not 
where the loss of the propcrty to be taken 
is necessary to the exercise of the franchise 
of its owner; Central City Horse Ry. Co. v. 
Ry. Co., S1 111. 523; Oregon Cascade R. Co. 
v. Baily, 3 Or. 164. The same general prin- 
ciples are applied to cases where a munieipal 
corporation attempts to condemn railroad 
property; if the property is not necessary 
to the new use and the latter is destructive 
of tlie old one it is not permitted to be t<ak- 
en ; Baltimore & O. C. R. Co. v. North, 103 
Ind. 4S6, 3 N. E. 144, 23 A. & E. R. R. Cas. 
36; s. c. Baltimore & O. & C. R. Co. v. North. 
103 Ind. 486, 3 N. E. 144; Winona & St. P. 
Ry. Co. v. City of Watertown. 4 S. D. 323, 
56 N. W. 1077 ; otherwise. if it will leave the 
franchlse unimpaired : Ncw Jersey Southern 
R. Co. v. ComTs, 39 N. J. L. 2S. A market 
house has becn condemned for a railwav 
terminal station, reaclied by an elevated rail- 
road. and its approaches ; Twelfth-St. Mar- 
ket Co. v. R. Co., 142 Pa. 580. 21 Atl. 902. 
9S9; but one corporation eannot take the 
franchise of anothcr wliich is in use unless 
expressly authorized by the legislature, and 
then only by regular condemnation. aml can- 
not take it at all. if tliis will rnater i:\lly af- 
fect its use; Fidelity Tnist & Safety Yault 
Co. v. Ry. Co., 53 Fcd. 6S7. So a stroet may 
be taken; Ottawa, O. C. & C. G. R. Co. v. 
Larson, 40 Kan. 301, 19 Pac. 661, 2 L. R. A 
59; a bridge; 39 Am. & Eng. Corp. Cns. 36, 
n.; or land in custody of the law; 14 Am. L. 
Rev. 131. 



EMINENT DOMAIN 


3 024 


EMINENT DOMAIN / 


Where the power in a charter to condemn 
lands is limited so as to exclude land or 
property of any otlier corporation existing 
under the law of the state, this restriction 
was not confined to lands of corporations ex- 
isting at the passage of the act, but applies 
to those thereafter incorporated; and anoth- 
er corporation wliich acquired lands after 
the first corporâtion had filed a survey tliere- 
of aceording to the requirements of the laws, 
l>ut before any petition for the appointment 
of commissioners had been presented, could 
claim exemption from condemnation under 
the limitations; In re American Transp. & 
Nav. Co., 58 N. J. L. 109, 32 Atl. 74. 

See review of cases on this general sub- 
ject, of the taking of a franchise; 27 Cent. 
L. J. 207, 231; and as to corporate property; 
14 Am. & Eng. R. R. Cas. 41, n. 

Claims of citizens against a foreign power 
may be taken by the national government 
for the purpose of adjusting its relations 
with such power; Meade v. U. S., 2 Ct. of Cl. 
224; and a claim for damages to land by rea- 
son of an unlawful entry may be taken and 
adjusted in a proceeding to take the land 
itself ; Morris Canal & Banking Co. v, Town- 
send, 24 Barb. (N. Y.) 658. 

It has been held that mòney cannot be 
taken; Field, J., Burnett v. City of Sacra- 
mento, 32 Cal. 76, 73 Am. Dec. 518; contra, 
Cary Library v. Bliss, 151 Mass. 364, 25 N. 
E. 92, 7 L. R. A. 765 ; only as to money tak- 
en by the state in time of war; Mitchell v. 
Ilarmony, 13 How. (U. S.) 115, 14 L. Ed. 
75; Wellman v. Wickerman, 44 Mo. 4S4; 
and without any such limitation; Sharswood, 
J., in Ilammett v. Philadelphia, 65 Pa. 152, 
3 Am. Rep. 615, who says that “tlie public 
necessity which gives rise to it prevents its 
being restrained by any limitations as to ei- 
ther subject or occasion. 5 ’ “Such,” the opin- 
ion contiuues, ‘Vould be the case of a press- 
ing aud immediate necessity, as in the event 
of invasion by a public enemy, or some great 
public calamity, as famine or pestilence, con- 
tribution could be levied on banks, eorpora- 
tions, or iudividuals.” 

Buildings on land condemned are parts of 
the realty and pass witli the land, and the 
owner must be paid for them in full, and 
beiug so paid cannot recover from the com- 
pany damages for the removal of them; For- 
ney v. R. Co., 23 Neb. 465, 36 N. W. S06; nor 
can the owner remove them; Finn v. Gas & 
Water Co., 99 Pa. 640. See, generally, as to 
structures, 3 Am. R. R. & Corp..Cas. 181, n. 

An act for the extinguishment of irredeem- 
able ground rents was held not to be an ex- 
erc-ise of the right of eminent domain and 
therefore unconstitutional; Appeal of Palair- 
et, 67 Pa. 479, 5 Am. Rep. 450. Generally a 
city may not condemn property beyond its 
territorial lirnits; Bank of Augusta v. Earle, 
13 Peters (U. S.) 519, 10 L. Ed. 274; Crosby 
v. Hanover, 36 N. H. 404; or a eorporation 


in a different state from tliat of its incorpo- 
ration; Saunders v. Imp. Co., 5S Fed. 133; 
but there are exceptions to the nile as in 
case of a city which may condenm property 
beyond its orders where the necessity exists, 
as for a park; Thompson v. Moran, 44 Mich. 
602, 7 N. W. 1S0; St. Louis County Court v. 
Griswold, 58 Mo. 175; a sewer; City of Cold- 
water v. Tucker, 36 Mich. 474, 24 Am. Rep. 
601; Maywood Co. v. Village of Maywood, 
140 111. 216, 29 N. E. 704; or waterworks; 
Warner v. Town of Gunnison, 2 Colo. App. 
430, 31 Pac. 23S; State v. City of Newark, 
54 N. J. L. 62, 23 Atl. 129; but in such case 
the property mnst be sufficiently near to the 
municipality to be serviceable for the pur- 
pose for which it is condenmed; In re City 
of New York, 99 N. Y. 569, 2 N. E. 642. 

Reversion on abandonmcnt and change of 
public use. Where land is taken for one 
purpose, it reverts to the owner if that use 
is abandoned; iMiller v. R. Co., 43 Ind. App. 
540, 88 N. E. 102; Harris v. Elliott, 10 Pet. 
(U. S.) 25, 9 L. Ed. 333; Kimball v. City of 
Kenosha, 4 Wis. 321 ; Newton v. M’f’g’s Ry. 
Co., 115 Fed. 781, 53 C. C. A. 599; Chieago 
& E. I. R. Co. v. Clapp, 201 111. 418, 66 N. 
E. 223 (under constitutional provision); Can- 
ton Co. of Baltimore v. R. Co., 99 Md. 202, 
57 Atl. 637; Neitzel v. Ry. Co., 65 Wash. 100, 
117 Pac. 864, 36 L. R. A. (N. S.) 522; and 
he can restrain the unlawful use of it; Ai> 
peal of Lance, 55 Pa. 16, 93 Am. Dec. 722; 
since the nature of the right exercised sub- 
jects the statutes conferring it to a striet 
eonstruction; Washington Cemetery v. R. 
Co., 68 N. Y. 591 ; and unless the statute 
clearly authorizes greater latitude tlie pow- 
er to take is only for the public use indicat- 
ed; Attorney General v. Aqueduct'Corp., 133 
Mass. 361. When the puhlic use is discontin- 
ued, the land owner holds his title unincum- 
bered as before condemnation; McCombs v. 
Stewart, 40 Ohio St. 647; Chambers v. Pow- 
er Co., 100 Minn. 214, 110 N. W. 1128; Gross 
v. Jones, 85 Neb. 77, 122 N. W. 6S1, 32 L. R. 
A. (N. S.) 47; Lyford v, Lacouia, 75 N. II. 
220, 72 Atl. 1085, 22 L. R. A. (N. S.) 1062, 
139 Am. St. Rep. 6S0; but to eonstitute aban- 
donment there must be iutention to abandon 
as well as actual relinquishment; Canton Co. 
of Baltimore v. R. Co., 99 Md. 202, 57 Atl. 
637; Corr v. Philadelphia, 212 Pa. 123, 61 
Atl. 80S ; Chicago & E. I. R. Co. v. Clapp, 201 
111. 418, 66 N. E. 223; and the expression of 
an intention not to abandon is not conclusive, 
but is to be considered with other evidence 
of action and conduct; id. It has been held 
that the legislature may change the use to 
anotlier of the same nature; Chase v. Mfg. 
Co., 4 Cush. (Mass.) 152; Eldridge v. City of 
Binghamton, 120 N. Y. 309, 24 N. E. 402; 
Malone v. City of Toledo, 28 Ohio St. 643; 
but it is probably the better opinion tliat 
compensation must be given for another or 
additional burden; State v. Laverack, 34 N. 
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J. L. 201; Lnlir v. Ry. Co M 101 N. Y. 2GS, 
10 N. Ifl. 52S; Waguer v. Ry. Co., 104 N. Y. 
GG5, 10 N. E. 535; Wcad v. R. Co., 04 Vt. 
52, 24 Atl. 301; Lostutter v. City of Aurorn, 
12G Ind. 43G, 2G N. E. 184, 12 L. R. A. 250; 
Town of Ilazlehurst v. Mayes, S4 Miss. 7. 
3G South. 33, G4 L. R. A. S05. In some cases 
payment for the damage caused by the 
change of use is sutlieient; Lucas v. Rower 
Co., 92 Neb. 550, 138 N. W. 701. 

Indircct or conscqucntial damagcs. The 
principle that a right of compensation exists 
wherever private property is takcn for pub- 
lic use does not extend to the ease of one 
whose property is indirectly damagcd by thc 
lawful use of property already belonging to 
the pnblic. For example, it was held that 
an adjoining or abutting owner was not en- 
titled to compensation for damages result- 
ing from the c-hange of a grade of a street; 
4 Term 794; Proctor v. Stone, 15S Mass. 
564, 33 N. E. 704; Brooks v. Improvement 
Co., S2 Me. 1, 19 Atl. S7, 7 L. R. A. 4G0, 17 
Am. St. Rep. 459; Rauenstein v. R. Ca., 136 
N. Y. 52S, 32 N. E. 1047, 1S L. R. A. 7G8. 
Callender v. Marsh, 1 Pick. (Mass.) 418, 
was the leading Ainerican case. and gave 
rise to a statute to remedy the wrong 
suggested by it. In Pennsylvania tlie doc- 
trine of these eases was followed in a ease 
in which Gibson, C. J., expressed regret 
that such injustice was remediless; O’Con- 
nor v. Pittsburgh, 18 Pa. 1S7 (a case refer- 
red to by the same court as of a class in- 
tended to be remedied by the eonstitution of 
1874; O’Brien v. Pliiladelphia, 350 Pa. 589, 
24 Atl. 1047, 30 Am. St. Rep. S32). These 
and the other authorities were reviewed by 
the United States Supreme Court, and the 
same conolusion reached as being “well set- 
tled both in England and in this country;” 
Smith v. Corporation of Washington, 20 
How. (U. S.) 135, 15 L. Ed. SoS. Of the law 
at this period, it was said that the limitation 
of the term “taking” to an aetual physical 
appropriation or divesting of title was “far 
too narrow to answer the purpose of jus- 
tiee;” Sedg. Const. L. (2d ed.) 45G. See 1 
Thayer, Cas. Const. L. 1053, 1055; 2 Am. R. 
& Corp. Cas. 435, n. The law on this speeific 
subjeet of change of grades becaine firmlv 
settled, except as changed by constitutional 
or statutory enaetments, but on the general 
subject of what eonstitutes a “taking” of 
property, it has since undergone very great 
changes, and the narrow rule of physical ap- 
propriation has ceased to afford a criterion 
of decision. An illustration of the tendeney 
to treat this question liberally, rather tlian 
technically, is a decision that it is a “tak- 
ing” of property to prohibit an owner of 
land on a boulevard froin building, beyond 
a certain limit, on the front part of the lot; 
City of St. Louis v. Ilill, 11G Mo. 527, 22 S. 
W. SGl, 21 L. R. A. 22G; City of Philadelphia 
v. Linnard, 97 Pa. 242; Tn re Chestnut 
Street, 118 Pa. 593, 12 Atl. 5S5. See Vander- 
Bouv.—G5 


lip v. Grand Rapids, 73 Mich. 522, 41 N. W. 
G77, 3 L. R. A. 217, 1G Am. St. Rep. 597; 
Memphis & C. It. Co. v. R. Co., 9G Ala. 571, 
11 South. G42, 18 L. R. A. 1GG. The older 
eases rested upon a narrow, the later ones 
upon a liberal, nieaning of the word “prop- 
erty” in the constitutions. % Of the latter, Ea- 
ton v. Railroad Co., 51 N. II. 5<)4, 12 Am. Rep. 
147, is the leading case on tho subje -t of the 
right to corapensation where property is in- 
jured and not physieally taken. Plaintiirs 
land was overfiowed during a freshet as the 
result of the construction of the defendant’s 
railroad. Damages for the land aetually tak- 
en for the railroad had been paid as the result 
of condemnation proceedings. It was held 
that the right to use the land undisturbed 
really constituted the property in it, rather 
than thepliysical possession of theland itself, 
and that even if the land itself were the 
“property,” a physical interference with it 
which abridged the right to useit was in fact 
a taking of the owner’s property to tliat ex- 
tent. The opinion of Smith, J., in this case 
is said to have coiitributed more than any 
other towards the ehange in the law extend- 
ing the effect of the word taking; Lewis, Em. 
Dom. § 58. See also Thompson v. Imp. Co., 
54 N. II. 545; City of Janesville v. Carpen- 
ter, 77 Wis. 2S8, 4G N. W. 128, 8 L. R. A. 
S0S, 20 Am. St Rep. 123; Weaver v. Boom 
Co., 28 Minn. 534, 11 N. W. 114: 14 Ch. Div. 
58; Northern Transp. Co. v. Chicago, 99 U. 
S. 635, 25 L. Ed. 33G; Earl, J., dissenting in 
Story v. R. R. Co., 90 N. Y. 122, 43 Ain. Rep. 
146. It is now quite settled that the flowing 
of lands, against the owner’s eonsent and 
without eompensatiou, is a taking; Eaton v. 
R. R., 51 N. H. 504, 12 Am. Rep. 147 ; Grand 
Rapids Booming Co. v. Jarvis, 30 Mieh. 323. 
See also, Nevins v. City of Peoria, 41 111. 
502, 89 Am. Dec. 392; Pettigrew v. Village 
of Evansville, 25 Wis. 223, 3 Am. Rep. 50; 
Pumpelly v. Canal Co., 13 Wall. (U. S.) 1GG, 
20 L. Ed. 557. In the latter case, Miller, J., 
after referring to the decisions that tliere 
is no remedy for a consequential injury froin 
the improvements of roads, streets, rivers, 
etc., said: “But we are of opinion that tlie 
deeisions referred to have gone to the utter- 
most limit of sound judicial eonstruetion in 
favor of this principle, and. in some eases, 
beyond it, and that it remains true that 
where real estate is actually invaded hy su- 
periiulueed additions of water, earth, saml 
or other material, or by having anv artifieial 
structure placed on it. so as to effectually do- 
stroy or impair its usefulness. it is a taking, 
witliin the meaning of the eonstitution, and 
tliat this proposition is not in contliet with 
the weiglit of judicial authority in tliis eoun- 
try, and eertainly not with sound principle. 
Beyond tliis we do not go, aml this ease ealls 
us to go no further.” This was afterwards 
said by the court to be a case of “physieal 
invasion of the real estate of the private 
owner, a praetieal ouster of his possession” ; 
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Mississippi & R. River Boom Co. v. Patter- 
son, 98 U. S. 403, 25 L. Ed. 206. 

The danger to which the occupants of the 
remaining land and the stock thereon will 
be exposed by the operation of a railway up- 
on the land taken cannot be considered in 
assessing damages; Indianapolis Traction 
Co. v. Larrabee, 168 Ind. 237, 80 N. E. 413, 
10 L. R. A. (N. S.) 1003, and note, 11 Ann. 
Cas. 695, on the general question of the dan- 
ger to the owner of the property, or his fam- 
ily, or his live stock, as an element of dam- 
ages. The conclusion is that the cases dis- 
agree too much to form a settled rule and 
they are collected, dealing with the subject 
from all points of view. 

The interference with the rights of abut- 
ting owners by building an elevated railroad 
on a street was held a taking of private 
property for public use without compensa- 
tion, to restrain which the plaintiff was en- 
titled to an injunction; Story v. R. Co., 90 
N. Y. 122, 43 Am. Rep. 146. This case was 
decided by four judges against three dis- 
senting, whose views were expressed by 
Earl, J., in an opinion much referred to, 
contending that it was a use of the street 
properly inc-ident to its purpose as a public 
highway. An effort to secure a re-examina- 
tion of the doctrine of this case resulted in 
its affirmance; Lahr v. Ry. Co., 104 N. Y. 
268, 10 N. E. 528. In a subsequent case the 
New York court of appeals stated the law 
of that state to be that, although the abut- 
ting owner might have an injunction, and in 
the same proceeding recover full compensa- 
tion for the permanent injury, he could not, 
in an action at law, recover permanent dam- 
ages measured by the diminution in value 
of the property, but only such temporarv 
damages as he had sustained at the time of 
commencing the action; Pond v. Ry. Co., 112 
N. Y. 190, 19 N. E. 4S7, 8 Am. St. Rep. 734. 

In a leading case the construction of an 
ordinary commercial railroad along a street 
in front of a lot without impairing ingress 
and egress, but resnlting in the usual in- 
juries to the lot from steam, smoke, dust, 
smells, interference with light and air, jar- 
ring the ground, etc., was held to be an ap- 
propriation of the street for what was not 
a proper street use, for which damages were 
recoverable, but limited to the injury result- 
ing from the operation of the road in front 
of tlie lot, and not including any accruing 
from operating it on other parts of the 
street; Adams v. R. Co., 39 Minn. 286, 39 N. 
Iv. 629, 1 L. R. A. 493, 12 Am. St. Rep. 644. 

The Maryland court of appeals, in review- 
ing the decisions on the subject, and partic- 
ularly the New York cases, mentions as the 
only other cases holding that opinion, Craw- 
ford v. Village of Delaware, 7 Ohio St. 460; 
Adams v. R. Co., 39 Minn. 2S6, 39 N. W. 629, 
1 L. R. A. 493, 12 Am. St. Rep. 644; Theo- 
bold v. Ry. Co., 66 Miss. 279, 6 South. 230, 
4 L. R. A. 735, 14 Am. St. Rep. 564; and con- 


sidors that its own decision in Mayor, etc., 
of Cumberland v. Willison, 50 Md. 148, 33 
Am. Rep. 304, and O’Brien v. R. Co., 74 Md. 
363, 22 Atl. 141, 13 L. R. A. 126, sliould be 
adhered to as being in accord with the decid- 
ed weight of judieial opinion. The conclu- 
sion is thus stated: ‘‘The New York doctrine 
involves this inextricable dilemma, viz., if 
the grading of a street by a municipal cor- 
poration cuts off all acccss to a person’s 
house, albeit his property is tliereby destroy- 
ed and rendered valueless, it is not taken in 
the constitutional sense; but if a railroad 
company in lawfully constructing its road 
does precisely the same thing that the city 
did in grading a street, then the abutter’s 
property is taken, though not physically en- 
tered upon at all. The structure is there- 
fore a lawful oce. But it does not destroy 
the street as a street, though it may cause 
the plaintiff greater inconvenience in gain- 
ing access to his lots than he encountered 
before it was built. But this and other in- 
juries complained of are purely incidental 
and consequential, thougli the appellant, un- 
der the statutes of Maryland, is not without 
a remedy therefor; Garrett v. Ry. Co., 79 
Md. 277, 29 Atl. 830, 24 L. R. A. 396. 

The question what constitutes a taking, 
under the older constitutional provisions, 
was much considered with respect to the 
use of streets and highways by many other 
modern appliances, such as gas and water 
pipes, steam and electric railroads, and poles 
for telegraph, telephone, and electric light 
wires. In this class of cases, of which the 
elevated railroad cases have been used as 
an illustration, the question has turned on 
the consideration whether the proposed use 
was a legitimate incidental use of the street 
as such , and the tendency of the cases is in 
favor of a very liberal construction of the 
rights of the public, at least in streets of 
cities. In some states a distinction is made 
between city streets and country roads, and 
the public easement in the latter is much 
more restricted, and the rights of abutting 
owners to damâges consequently more ex- 
tended; Bloomfield & Rochester Nat. Gas 
Light Co. v. Calkins, 62 N. Y. 3S6; Appeal of 
Sterling, 111 Pa. 35, 2 Atl. 105, 56 Am. Rep. 
246; Pennsylvania R. Co. v. Railway, 167 
Pa. 62, 31 Atl. 468, 27 L. R. A. 766, 46 Am. 
St. Rep. 659; Kincaid v. Gas Co., 124 Ind. 
577, 24 N. E. 1066, 8 L. R. A. 602, 19 Am. 
St. Rep. 113. See Impairing the Obligation 

OF CONTRACTS. 

In a general view of the subject nothing 
more is practicable than a mere indication 
or illustration of the tendency of the deci- 
sions which must be resorted to and exam- 
ined for application to a special case. City 
streets are legitimately used, from necessity, 
for sewers and drains; Cone v. City of llart- 
ford, 28 Conn. 363; Leeds v. City of Rich- 
mond, 102 Ind. 372, 1 N. E. 711; Traphagen 
v. Mayor, etc., of Jersey City, 29 N, J. Eq. 
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200; White v. Corporation of Yazoo City, 27 
Miss. 357; water pipes; Crooke v. Water- 
Works Co., 29 Ilun (N. Y.) 245; gas pipes, 
as a practical necessity, in cities, are not 
questioned but indirectly sanctioned; Story 
v. It. Co., 90 N. Y. 1G1, 43 Am. Itep. 140; 
Tomi>kins v. Hodgson, 2 Iltin (N. Y.) 14G. 
See City of Boston v. Itlchardson, 13 Allen 
(Mass.) 140, 100. As to steam railroads, 
from a great conllict of decisions (difficult 
if not impossible lo reconcile), it wonld seeni 
to be the best opinion that it is not a legiti- 
mate use of the street; see Itand. Em. Doiu. 
§ 405; Lewis, Em. Dom. § 111, with notes 
citing tlie cases at large; a horse railway is 
almost universally held to be a proper use 
of streets; Kand. Em. Dom. § 402; Lewis, 
Em. Dom. § 124 ; the onl.v substantial dissent 
being in New York; Craig v. R. Co., 39 N. 
Y. 404; unless the fee is in the public; Kel- 
linger v. R. Co., 50 N. Y. 20G. See Cincin- 
nati & Spring Grove Ave. St. Ry. Co. v. Yil- 
lage of Cumminsville, 14 Ohio St. 523; IIo- 
bart v. R. Co., 27 Wis. 194, 9 Am. Rep. 4G1. 
With respect to elcctric railways in cities, 
the doctrine of “tlie right of the publie to use 
the streets by means of street cars M was said 
to be “now so thoroughly settled as to be no 
longer open to debnte,” and it was extended 
to the poles and wires of the new system ; 
rialsey v. Ry. Co., 47 N. J. Eq. 380, 20 Atl. 
859; and see Detroit City Ry. v. Mills, 85 
Mich. G34, 48 N. W. 1007; Koch v. Ry. Co., 
'<5 Md. 222, 23 Atl. 463, 15 L. R. A. 377; Far- 
rell v. R. Co., 01 Conn. 127, 23 Atl. 757; Raf- 
ferty v. Traction Co., 147 Pa. 579, 23 Atl. 
884, 30 Am. St. Rep. 7G3; but not along a 
country road; Penusylvania K. Co. v. Rail- 
way, 1G7 Pa. G2, 31 Atl. 4G8, 27 L. R. A. 7GG, 
4G Am. St. Rep. G59. See Rand. Em. Dom. 
§ 403. Electric light poles are usually treat- 
ed as proper, on the same basis as the older 
lamp posts; Johnson v. Electric Co., 54 Hun 
4G9, 7 N. Y. Supp. 716; but not telegraph 
and telephone poles, according to the weight 
of authority; Pacific Postal Tel. Cable Co. 
v. Irvine, 49 Fed. 113; Western Union Tel. 
Co. v. Williains, S6 Va. G9G, 11 S. E. 10G, 
8 L. R. A. 429, 19 Am. St. Kep. 908; Taggart 
v. R. Co., 1G R. I. CG8, 19 Atl. 32G, 7 L. K. A. 
205; St. Louis v. Tel. Co., 148 U. S. 92, 13 
Sup. Ct. 4S5, 37 L. Ed. 3S0; though in some 
cases it is held otherwise, and of these the 
leading case considered the subject withiu 
the principle of Callender v. Marsh, 1 Pick. 
(Mass.) 41S; the opinion of the court and 
the dissenting oue of two judges present the 
two views of the question very fully; Picrce 
v.' Drew, 13G Mass. 75, 49 Am. Rep. 7. See 
also Julia Bldg. Ass’n v. Tel. Co., SS Mo. 258, 
57 Am. Kep. 39S. 

In the cases relating to the use of streets and 
hlghways a great diversity of decision is oeeasioned 
by the dlstinetions drawn between the rights of an 
abutting owner who has the fee and one owning 
merely an easement of access over a street of whicb 
the soil belongs to the public. The qucstion is fur- 
ther complicated by the varled application of the 


doctrlne that an owner whose land was taken for 
a street or highway is prejumed to anttcipate the 
future uses to which it may be put both over and 
under the surfaee. The confu. ion of the decision 3 
is well stated by a writer on the subject: ‘’Laying 
aside eonstituttonal and statutory deeiarattons of 
liability for conscquential tnjurtes we flnd the foi- 
lowing anticipatlons imputrd to one whose land 
is aifected by a street easfment. In e\ery state 
except Ohio he anticipates that he may be oblipf 1 
to entcr hls bouse by a second-story window whrn 
the grade ts raised, or by a ladder when the grade 
is lowered. In New York he does not fore-ee auy 
improved method of transportation from the hor e- 
car to the electrlc motor ; but In Penn ylvania he 
anticipates all methods. The Massachu ctts man 
seems to be the only one who has eleariy autici- 
pated the telegraph and telephone. Judged by 
results there is no working rule of general appiica- 
tion deduetble from a presumed antlcipation of fu- 
ture use." Rand. Em. Dom. 5 414. 

In soine states tliere are constitntional pro- 
visions eovering tliis subject, sixteen of thern 
requiring eompensation when property is 
(lamaged by such proceedings generally, and 
three others when the delegated power of 
eminent domain is exercised by corporations. 
Under these provisions eompensation is r?- 
quired for property “damaged” as well as 
“taken,” and the former word is held to in- 
clude all actual damages resulting from the 
exereise of the right of eminent domain 
which diminish the market valne of private 
proporty; City of Omaha v. Kramer, 25 Neb. 
489, 41 N. \V. 295, 13 Am. St. Kep. 504; 
Reardon v. San Franeiseo, GG Cal. 492, 6 Pac. 
317, 5G Am. Rep. 109; City of Atlanta v. 
Green, G7 Ga. 3SG; Chicago & W. I. K. Co. v. 
Ayres, 10G 111. 511; Ilot Springs R. Co. v. 
Williamson, 45 Ark. 429. 

The treatment by the courts of the suhjeet 
of consequential damages is illustrated by 
the course of deeisions under two coustitu- 
tions of Illinois, by the supreme court of that 
state, which is very elaborately reviewed in 
a judgment of the supreme court of the Unit- 
ed States. The constitution of 1S4S prohibit- 
ed the taking or applieation to public use of 
property without just compensation; and the 
rule adopted by the courts was that any 
physical injury to private property, by the 
erection, etc., of a pnblic impruvement, in or 
along a public highway, whereby its use was 
materially iuterrupted, was to be rogardcd 
as a taking, within the meaning of the con- 
stitution. The constitution of 1S70 providod 
that private property should not be takcn or 
damagcd without just compensation, and up- 
on this it was held that the property owner 
was protected against any substantial dam - 
age, though eonsequential, and that it did 
not require a trespass or actual physieal iu- 
vasion; Kigney v. City of Chicago, 102 111. 
04 ; City of Chicago v. Bldg. Ass’n, 102 111. 
379, 40 Am. Rep. 59S; Chicago v. Taylor, 123 
U. S. 1G1, S Sup. Ct. S20, 31 L. Ed. G3S. In 
the jndgment last cited Ilarlan, J., said: 
“We concur in that construction” and “we 
regnrd that case (Kigney v. City of Chicago, 
102 111. G4) as conclusive of this question.” 
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This constitution of Illinois was the first in 
which the word “daInaged , ’ was inserted, but 
in 1S94 the supreme court of Colorado euu- 
merated fourtcen other states which had 
then adopted the word; City of Pueblo v. 
Strait, 20 Colo. 13, 36 Pac. 7S9, 24 L. R. A. 
392, 46 Am. St. Rep. 273. 

In awarding damages to one, a part of 
whose land is sought to be coudemned for 
public use, for injury to his remaining land, 
injury to tracts not connected with, and held 
under different titles from, although adjoin- 
ing, that from which the parts are taken, 
eannot be considered ; Sharpe v. U. S., 112 
Fed. S93, 50 C. C. A. 597, 57 L. R. A. 932, 
where Gray, J., upon careful examination 
of the question, says that it is right and 
proper to include the damages, in the shape 
of deterioration of value, to the residue of 
the tract, but that, to apply this rule, “re- 
gard is had to the integrity of the tract as a 
uuitary holding” and, where the holding 
from which the part is taken is “of such a 
charactcr that its integrity as an individual 
tract shall have been destroyed by the tak- 
ing, depreciation in the value of the residue 
. . . may properly be considered allowa- 

ble damages in adjusting the compensation 
to be given to the owner for the land taken. 
It is often difficult, when part of a tract is 
taken, to determine what is an independent 
tract, but the character of the holding, and 
the distinction between the residue of a 
tract, whose integrity is destroyed by the 
taking, and what are merely other parcels 
or holdiugs of the same owuer, must be kept 
in mind.” The case is accompanied in the 
last citation by a note in which the cases 
are examined and which concludes that “the 
general rule is that when property is so sit- 
uated that it is used as a unit, and each 
part is dependent upon the other, the dam- 
ages will not be limited in emiuent domain 
to the particular piece taken, but will ex- 
tend to the whole.” Substantially this rule 
has been applied in a great variety of cases 
to both country and city property; Gorgas 
v. R. Co., 215 Pa. 501, 64 Atl. 6S0, 114 Am. 
St. Rep. 974; Jeffery v. Osborne, 145 Wis. 
351, 129 N. W. 931; Union Traction Co. v. 
Pfeil, 39 Ind. App. 51, 78 N. E. 1052; St. 
Louis, Memphis & S. E. R. Co. v. Realty & 
Investment Co., 205 Mo. 167, 103 S. W. 977, 
120 Am. St. Rep. 724; West Skokie Drainage 
Dist. v. Dawson, 243 111. 175, 90 N. E. 377, 
17 Ann. Cas. 77G; In re Lehigh Valley R. Co., 
7S N. J. L. 699, 76 Atl. 1067; State v. Su- 
perior Court of Clarke County, 44 Wash. 108, 
87 Pac. 40; Chicago & W. M. Ry. Co. v. 
Huncheon, 130 Ind. 529, 30 N. E. 636; Union 
Elevator Co. v. R. Co., 135 Mo. 353, 36 S. 
W. 1071; Rudolph v. R. Co., 1S6 Pa. 541, 40 
Atl. 10S3, 47 L. R. A. 7S2; and see Bauinan 
v. Ross, 167 U. S. 56S, 17 Sup. Ct. 966, 42 
L. Ed. 270, where the eases are considered 
by Gray, J. But this rule did not apply 
when a man owned one parcel in severalty 


and he and his wife the other in entirety, 
even if the two were used for a common 
purpose; Glendenniug v. Stahley, 173 Ind. 
674, 91 N. E. 234; and it has been held that 
the rule does not apply to parcels, not used 
as a whole for one purpose, when separated 
by highways; Baker v. R. Co., 236 Pa. 479, 
84 Atl. 959; or to such parcels separated by 
a railroad; Kansas City, M. & O. R. Co. v. 
Littler, 70 Ivan. 556, 79 Pac. 114; or a stream 
of water; St. Louis, M. & S. E. R. Co. v. 
Aubuchon, 199 Mo. 352, 97 S. W. 867, 116 
Am. St. Rep. 499, 8 Anu. Cas. S22, 9 L. R. A. 
(N. S.) 426, and note whieh repeats the con- 
clusion of that above cited, that the right 
to have the parcels treated as one must de- 
pend on unity of use and depeudence of each 
parcel on the other; Baker v. R. Co., 236 
Pa. 479, 84 Atl. 959, supra . 

See, generally, as to land injured; 2 Am. 
R. & C. Cas. 94; 5 id. 201 ; property damag- 
ed; 25 Am. L. Rev. 924; taken or damaged; 
27 Am. L. Reg. 391; Harman v. City of Oma- 
ha, 21 Cent. L. J. 130. 

What estaie is acquired. Where the con- 
stitution contains no restriction, a fee or any 
less estate may be taken, in the discretion 
of the legislature; Dingley v. City of Bos- 
ton, 100 Mass. 544; Prather v. Telegraph 
Co., 89 Ind. 501; Malone v. City of Toledo, 
34 Ohio St. 541; Patterson v. Boom Co., 3 
Dill. 465, Fed. Cas. No. 10,829 ; Sweet v. Ry. 
Co., 79 N. Y. 293; Roanoke City v. Berko- 
witz, 80 Va. 616; Lewis, Em. Dom. § 277; 
Rand. Em. Dom. § 205; Cooley, Const. Lim. 
6S3. 

It is within the power of the legislature 
to determine the interest to be taken; Fair- 
child v. City of St. Paul, 46 Minn. 540, 49 
N. W. 325; and it may authorize the taking 
of a fee simple; Wood v. City of Mobile, 107 
Fcd. 846, 47 C. C. A. 9; In re City of New 
York, 190 N. Y. 350, 83 N. E. 299, 16 L. R. 
A. (N. S.) 335; contra , Kellogg v. Malin, 50 
Mo. 496, 11 Am. Rep. 426; if a fee is taken 
under the statute, the land may afterwards 
be devoted to other uses; id.; Rand. Em. 
Dom. § 209. If the state condemn, a fee 
is presnmed; Haldeman v. R. Co., 50 Pa. 
425; Craig v. City of Allegheny, 53 Pa. 477; 
but not when a private corporation does so; 
•Rand. Em. Dom. § 206; when the act author- 
ized a railroad company to take the fee for 
a right of way, it was a qualified estate 
which w T ould revert; Kellogg v. Malin, 50 
Mo. 496, 11 Am. Rep. 426; Kellogg v. Malin, 
62 Mo. 429; but a railroad may be author- 
ized to take a fee; Raleigh & G. R. Co. v. 
Davis, 19 N. C. 451. The purpose is some- 
times said to indicate the estate taken; Holt 
v. City Council of Somerville, 127 Mass. 408; 
Brooklyn Park Com’rs v. Armstrong, 45 N. 
Y. 234, 6 Am. Rep. 70; but this is an unsafe 
critcrion of the interest, and the better opin- 
ion is that it merely defines the use. See 
New Orleans Pac. Ry. Co. v. Gay, 31 La. 
Ann. 430; Commissioners of Parks and Bou- 




EMIKENT DOMAIN 


1029 


EMINENT DOMAEN 


levards of City of Detroit v. R. Co., 00 Mich. 
3S5, 51 N. W. 447; New York S. & W. R. Co. 
v. Trimmer, 53 N. J. L. 1, 20 Atl. 701. Under 
a provision that the title should vest, a city 
took a fee for sewers; Page v. O’Toole, 144 
Mass. 303, 10 N. E. 851; but a turnpike com- 
pany only an easement; Dunham v. Wil- 
liams, 30 Rarb. (N. Y.) 130. An absolute 
powcr of alienation, the ear-mark of untram- 
mellcd and unconditional ownership has been 
supported in land kcld by a municipal corpo- 
ration for a park; In re City of Rockester, 
137 N. Y. 243, 33 N. E. 320; or an alms- 
kouse; Heyward v. City of New York, 7 N. 
Y. 314; De Varaignc v. Fox, 2 Blatchf. 05, 
Fed. Cas. No. 3,830; wlien a street whick 
had been taken for a canal was abandoned, 
the right of thc puldie and tke abutters re- 
vived in the street; City of Logansport v. 
Shirk, SS Ind. 503; and land taken for a ca- 
nal was afterwards used for a street; El- 
dridge v. City of Binghamton, 42 Ilun (N. 
Y.) 202; iMalone v. City of Toledo, 34 Ohio 
St. 541. It is said tliat a municipal corpo- 
ration can'condemn the fee-simple title of 
land for streets, but only so as to acquire 
the absolute control for that purpose and not 
a proprietary right to sell or devote it to a 
private use: Fairchild v. City of St. Paul, 
4G Minn. 540, 49 N. W. 325. When the fee is 
taken and the use ceases, the state may au- 
tliorize a sale for other uses, but when only 
an easement, the land reverts; Lewis, Em. 
Dom. 59G, citing cases; and so if there is an 
abandonment; id . 597. 

The ti)7ie' ichen payment must be made 
varies according to the exact terms of the 
constitutional provision under which pro- 
ceedings are taken. In the majority of states 
where there is no express provision it is held 
that compensation need not be concurrent in 
time with the taking, it is sufficient if an 
adequate and certain remedy is provided by 
which the owner may compel payment of 
damages; In re Appointment of U. 8. Com’rs, 
90 N. Y. 227; and this menns reasonable le- 
gai certaiuty; Sage v. City of Brooklyn, S9 
N. Y. 1S9; or if there is a definite provisiou 
or security for the payment of the eompensa- 
tion; Commissioners’ Court of Loundes 
County v. Boure, 34 Ala. 4G1; Cairo & F. R. 
Co. v. Turner, 31 Ark. 494, 25 Am. Rep. 5G4; 
Moody v. Ii. Co., 20 Fla. 597; Briggs v. Ca- 
nal Co., 137 Mass. 71; Orr v. Quimby, 54 N. 
H. 590 (but Ash v. Cummings, 50 N. II. 591, 
seerns contra) ; Hawley v. Ilarrall, 19 Conu. 
142; Ferris v. Bramble, 5 Ohio St. 109; In 
re Yost, 17 Pa. 524 ( contra , as to private 
roads: In re Clowes’ Private Road, 31 Pa. 
12) ; Tuckahoe Canal Co. v. R. Co., 11 Leigh 
(Va.) 42, 3G Am. Dee. 374; Foster v. Bank, 
57 Vt. 12S; State v. Mclver, SS N. C. GSG; 
Smeaton v. Martin, 57 Wis. 3G4. 15 N. W. 403; 
Great Falls Mfg. Co. v. Garland, 25 Fed. 521. 
The same rule was formerly followed, in some 
states in wliich later constitutions provided 
for prior payment, or required compensation 


where none was providcd for bcfore, as 
Maryland ; Compton v. Railroad, 3 Bland, 
Ch. (Md.) 3SU; Powers v. Armstrong, 19 Ga. 
427; People v. R: Co., 3 Mich. 49G; Prather 
v. R. Co., 52 Ind. 10; othor states require that 
the owner sliall receive compensation before 
entry; Brady v. Brouson, 45 Cal. G40 (see 
Fox v. R. Co., 31 Cal. 53S, which reviewed 
the cases, established a different rule, and 
was overruled); Vilhac v. R. Co., 53 Cal. 208; 
City of Paris v. Mason, 37 Tex. 447; llar- 
ness v. Canal Co., 1 Md. Ch. 24S; Ilall v. Peo- 
ple, 57 111. 307; Chicago, St. L. & W. R. Co. 
v. Gates, 120 111. SG, 11 N. E. 527; but in 
Mnine, while title does not pass, possession 
may be taken before payment, and a reason- 
ablc time — three years being so held—allow- 
ed tlierefor; Cushman v. Smith, 34 Me. 247; 
Riche v. Water Co., 75 Me. 91. It has been 
held that the state when aeting directly may 
provide that title shall pass when the 
amount is ascertalned, it being presumed 
that payment will be made by tbe state; 
Ballou v. Ballou, 78 N. Y. 325; but any sucli 
declaration in a statute is controlled by the 
constitution, and it was held in a New York 
c-ase that payment must be prior to or con- 
current with the taking; Garrison v. New 
York, 21 Wall. (U. S.) 19G, 22 L. Ed. G12. 
In many state constitutions there is a dis- 
tinction between the direct exercise of the 
power by the governmeut and the delegatcd 
power conferred on private corporntions. 
Under such a provision it was said that in 
both eases the sovereign power is eoupled 
with the correlative duty; State v. City of 
Perth Amboy, 52 N. J. L. 132, 18 Atl. G7u ; 
but municipal corporations must settle first 
when excrcising delegated power; id.; Low- 
eree v. City of Newark, 38 N. J. L. 151. And 
it is said by a writer of authority, “the al- 
most invariable, and certainly the just, 
course being to require payment to precede 
or accompany the act of appropriation;” 2 
Dill. Mun. Corp. G15. Generally, however, 
when tlie compensation is to be paid by the 
state or is a charge upon the funds of a mu- 
nicipality that is held suflieieut; Ilaverhill 
Bridge Proprietors v. County Com’rs, 103 
Mass. 120, 4 Am. Rep. 51S; State v. Mclver, 
SS N. C. GSG; Mayor, etc., of Pittshurgh v. 
Scott, 1 Pa. 309; In re Mayor, etc., of City 
of New York, 99 N. Y. 5G9, 2 N. E. G42; Jef- 
fersonville, M. & I. R. Co. v. Daugherty, 40 
Ind. 33; Brock v. Hishen, 40 Wis. 074 ; Long 
v. Fuller, GS Pa. 170; but if the avnilable 
resourees are shown to be insufiicicnt an en- 
try may be enjoined; Keene v. Borough of 
Bristol, 2G Pa. 4G. 

Thc fact tliat tliere is a limitatlon of the 
amoünt to be expended does not invalidate 
the law for taking property; U. S. v. Ry. 
Co., 1G0 U. S. GGS, 1G Sup. Ct. 427, 40 L. Ed. 
57G. 

W/ien tlie title passes. It naturally fol- 
lows that no title ean be aequired uuder the 
proceedings uutil the compeusation is paid* 
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or so secured as to be treated in law as the 1 
equivalent of payment. Aecordingly wlien 1 
the title is perinitted to vest before payment, < 
it is said to be subject to a claim for com- < 
pensation in the nature of a vendor’s lien ] 
enforcible in equity; Lewis, Em. Dom. § 620, 1 
and note citing cases. And a salc or mort- < 
gage of the property could only be made sub- 
jcct to such prior right of the landowner, : 
which is maintaincd by some eourts on tlie 
theory of a lien, and by otbers on that of 
title remaining in the owner; id. § 621. In 
rennsylvania, however, an extreme doctrine 
prevails; the appropriation is valid and ef- 
factual where compcnsation is paid or se- 
cured; Levering v. R. Co., 8 W. & S. (Pa.) 4o9 : 
McOlinton v. R. Co., 66 Ta. 404; Dimmick 
v. Brodhead, 75 Pa. 464; and title passes 
when the boiul is approved by the court un- 
der the statute; Fries v. Jlining Co., S5 Pa. 
73; and remains vested even if tlie bond is 
found to be valueless; Wallace v. R. Co., 138 
Pa. 16S, 22 Atl. 95; and there is no lien for 
compensation; Appeal of Iloffman, 118 Pa. 
512, 12 Atl. 57. By the act of location the 
corporation acquires a conditional title as 
against the land-owner, which becomes ab- 
solute upon making or securing compensa- 
tion; Williamsport & N. B. R. Co. v. R. Co., 
141 Pa. 407, 21 Atl. 645, 12 L. R. A. 220; as 
against third parties there is a valid loca- 
tion after entry made, lines run, map pre- 
pared, and a report made to the directors 
and adopted by them; Pittsburgh, V. & C. 
Ry. Co. v. R. Co., 159 Pa. 331, 28 Atl. 155; 
but running a line, making a map, and a re- 
port to the directors, not acted on, did not 
confer title to the location to justify an in- 
junction to restrain another company from 
taking the land for a railway, though the 
land was owned by the plaintiff company; 
Williamsport R. Co. v. R. Co., 141 Pa. 407, 
21 Atl. 645, 12 L. R. A. 220. 

If a land-owner, knowing that a railroad 
company has entered upon his land, aud is 
engaged in constructing its road withoUt hav- 
ing complied with a statute requiring either 
payment by agreement or procecdings to con- 
demn, remains inactive and permits it to go 
on and expend large sums in the work, he 
cannot maintain eitber trespass or eject- 
ment, and will be restricted to a suit for 
damages; Roberts v. R. Co., 158 U. S. 1, 15 
Sup. Ct. 756, 39 L. Ed. 873. 

The actual cash marlcet value , at the time, 
of property actually takeu must be allowed; 
Burt v. Wigglesworth, 117 Mass. 302; Mis- 
sissippi River Bridge Co. v. Ring, 58 Mo. 
491; Chicago, K. & W. R. Co. v. Parsons, 51 
Kan. 408, 32 Pac. 10S3; Chicago & E. R. Co. 
v. Jacobs, 110 111. 414; Mississippi & R. Riv- 
er Boom Co. v. Patterson, 98 U. S. 403, 25 
L. Ed. 206. It has been said that the true 
criterion of market value is the sum which 
the property would bring if sold at auction, 
conducted in the fairest possible way; Low 


v. Railroad, 63 N. II. 557, 3 Atl. 739; but 
this is not the result of the best considered 
cascs. “Markct value means the fair value 
of the property as between one who wants to 
purchase and one who wants to sell an ar- 
ticle; not what could be obtained for it un- 
der peculiar circumstances; not its specula- 
tive value; not a value obtained from the 
necessity of another. Nor is it to be limited 
to that price which the property would bring 
when forced off at auction under the liam- 
mer;” Lawrence v. Boston, 119 JNIass. 126; 
it is measured by the difference between 
what it would have sold for before the in- 
jury, and what it would have sold for as af- 
fected by it; Setzler v. R. Co., 112 Pa. 56, 

4 Atl. 370; what would be accepted by one 
desiring but not obliged to sell and paid by 
one under no necessity of buying; Titts- 
burgh, V. & C. Rv. Co. v. Vance, 115 Pa. 325, 

8 Atl. 764; Little Rock Junction Ry. v. 
Woodruff, 49 Ark. 381, 5 S. W. 792, 4 Am. 
St. Rep. 51; it is not to be measured by the 
interest or nccessity of the partieular own- 
er; Pittsburgh & L. E. R. Co. v. Robinson, 
95 Pa. 426; nor, on the other hand, by those 
of the appropriator ; Montgomery County v. 
Bridge Co., 110 Pa. 54, 20 Atl. 407; San 
Diego Land & Town Co. v. Neale, 88 Cal. 
50, 25 Pac. 977, II L. R. A. 604; Selma, R. & 
D. R. Co. v. Keith, 53 Ga. 17S; Everett v. R. 
Co., 59 Ia. 243, 13 N. W. 109; when these 
principles are fairly applied due considera- 
tion may be given to auction value; Pitts- 
burgh, V. & C. Ry. Co. v. Vance, 115 Ta. 325, 

5 Atl. 764; but its availability for other spe- 
cial purposes to which it is particularly 
adapted by reason of “its natural advanta- 
ges, or its artificial improvements, or its in- 
trinsic character,” may be considered as an 
element of value ; Lewis, Em. Dom. § 479, 
and cases cited ; as, for railroad approaches 
to a large city; Webster v. R. Co., 116 Mo. 
114, 22 S. W. 474; Mississippi River Bridge 
Co.’v. Ring, 58 Mo. 491 ; or for a bridge site; 
Young v. Ilarrison, 17 Ga. 30; Little Rock 
.Tunction Ry. v. Woodruff, 49 Ark. 381, 5 S. 
W. 792, 4 Am. St. Rep. 51; or a mill site; 
Louisville, N. O. & T. R. Co. v. Ryan, 64 
Miss. 404, 8 South. 173; so also its situation 
and surroundings for railroad purposes; 
Currie v. R. Co., 52 N. J. L. 391, 20 Atl. 56, 
19 Am. St. Rep. 452; Cohen v. R. Co., 34 
Kan. 15S, 8 Pac. 138, 55 Am. Rep. 242; John- 
son v. R. Co., 111 111. 413; or market-garden- 
ing; Chicago & E. R. Co. v. Jacobs, 110 111. 
414; or subdivision into village lots; Wat- 

. son v. Ry. Co., 57 Wis. 332, 15 N. W. 46S; 

South Park Com’rs v. Dunlevy, 91 111. 49; 

. Cincinnati & S. Ry. Co. v. Longworth’s Ex’rs, 
■ 30 Ohio St. 108; or in case of a pond, for 
j ice or milling, there being no other one near; 
‘ Trustees of College Point v. Dennett, 5 
i Thomp. & C. (N. Y.) 217; or for warehouse 
, purposes; Russell v. R. Co., 33 Minn. 210, 
r 22 N. W. 379. When the water of a stream 
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running through a farm was taken by a vll- 
lage for its waterworks, the owner was en- 
titled to damages, not only for being deprived 
of the water for farm purposes, but also 
for being deprived of the opportunity to sell 
water rights to prospective purchasers of vil- 
lage lots plotted out for sale in a part of the 
farm; liridgeman v. Village of Ilardwick, 
G7 Vt. 053, 31 Atl. 33. The pollution of a 
stream so as to render it unfit for use in a 
paper mill, resnlting from the opening of a 
railroad through the land, was a proper ele- 
ment to be eonsidered in cstimating the dam- 
ages; Itudolph v. R. Co., 186 Pa. 541, 40 Atl. 
1083, 47 L. R. A. 782. So its adaptability for 
the particular purpose for which the con- 
deinnation is bought may be shown, as is- 
lands well situated for boom purposes; Mis- 
sissippi & R. River Poom Co. v. Patterson, 
98 U. S. 403, 25 L. Ed. 20G; or the bed of an 
old canal desired for a railroad; In re New 
York, L. & W. R. Co., 27 JLIun (N. Y.) 11G. 
But mere speculative opinions and considera- 
tious will be excluded from consideration; 
Gardner v. Brookline, 127 Mass. 358; Tide 
Water Ca.nal Co. v. Archer, 9 G. & J. (Md.) 
479; Chicago & E. R. Co. v. Blake, 11G III. 
1G3, 4 N. E. 4SS; Pittslmrgh & W. R. Co. v. 
Patterson, 107 Pa. 4G1 ; Watson v. R. Co., 57 
Wis. 332, 15 N. W. 4GS ; New Jersey R. Co. 
v. Suydam, 17 N. J. L. 25. 

See, generally. Peoria Gas Light & Coke Co. 
v. R. Co., 146 111. 372. 34 N. E. 550, 21 L. R. 
A. 373; 57 Am. & Eng. R. R. Cas. 50S, n; 2 
Am. R. R. & Corp- Rep. 744, n. 

Asscssmcnt of benefits on the remaiiuler of 
a tract of which part is taken is prohibited 
by the constitution in some states, either gen- 
erally, as in Iowa and Ohio, in favor of any 
corporation, as in Arkansas, Kansas, and 
South Carolina, or any other than nmnicipal, 
as in California, North Dakota, and Wash- 
ington. In the other states tliere is a di- 
versity of decisions which have been thus 
classified, as: 1. Not considered. 2. Spe- 

cial benefit is set off against damages to the 
remainder but not against the value of the 
part taken. 3. General or special, as in the 
last class. 4. Special, against both damages 
to remainder and value of part taken. 5. 
General and spccial, as in the last class. 
Lewis, Em. Dom. § 4G5. 

In the first class the benefit is excluded 
because compensation is held to be money ; 
Brown v. Beatty, 34 Miss. 227, 241, G9 Am. 
Dec. 3S9; Board of Levee Com’rs for Yazoo- 
Mississippi Delta v. Ilarkleroads, G2 I\Iiss. 
807; Burlington & C. R. Co. v. Schweikart, 
10 Cal. 178, 14 Pac. 329; Dulaney v. Nolau 
County, S5 Tex. 225, 20 S. W. 70; Jones v. 
R. Co., 30 Ga. 43; Paducah & .M. R. Co. v. 
Stovall, 12 Ileisk. (Teun.) 1. In some states 
the constitution prohibits the deductiou of 
benefits ; though in some of them it is per- 
mitted in favor of public corporations; 
Nichols, Em. Dom. § 27S, where these states 
are enumerated. 


The second rule which obtains has been 
justly criticised as illogical; Lewis, Em. 
Dom. § 4G7 ; but it rests upon the theory 
that for the part takm compensation in mon- 
ey is required, wliile for incideutal damage 
the legislature may prescribe the rulo of 
eompensation. This was the doctrine laid 
down in Tennessee which, with several oth- 
er states, adheres to it; Woodfolk v. U. Co., 

2 Swan (Tenn.) 422; Robbins v. R. Co.. G 
Wis. G3G; Shipley v. R. Co., 34 Md. 336; 
Fremont, E. & M. V. R. Co. v. Whalen, 11 
Neb. 5S5, 10 N. W. 491; Chicago, K. & N. 
R. Co. v. Wiebe, 25 Neb. 542, 41 N. W. 297. 

The tbird class rests upon the same idea 
of requiring compensation in money for thc 
part taken, but treating the claim for dim- 
age to the remainder as conscquential and 
properly subject to the set-off of all advan- 
tages; and in Kentucky, from which comes 
thc leading case, a judgment was reversed 
for an instruction excluding gencral bene- 
fits; Ilenderson & N. R. Co. v. Dickerson, 
17 B. Monr. (ICy.) 173, GG Am. Dee. 14S; City 
Council of Augusta v. Marks, 50 Ga. G12 
(but sce Young v. Harrison, 17 Ga. 30, in 
which a different doctrine was applied, 
which was passed without mention in Joues 
v. Wills Val. R. Co., 30 Ga. 43, which laid 
down the rule afterwards adhered to); P.uf- 
falo, B., B. & C. R. Co. v. Ferris, 2G Tex. 
5SS; Tait v. Matthews, 33 Tex. 112; City of 
Paris v. Mason. 37 Tex. 447 ; Texas & St L. 
R. Co. v. Matthews, G0 Tex. 215; but see 
Bourgeois v. Mills, GO'Tex. 7G; New Orleans 
Pac. Ry. Co. v. Gay, 31 La. Ann. 430. 

The fourth rule allows speciai benefits 
against both the value of the part taken 
and damage to the remainder, becausc just 
compensation is construed to mean recom- 
pense for thc nct resulting injury, and ex- 
cludes a share of the gencral advantage, be- 
cause to allow it would be to distribute it 
unequally, charging those wliose land is tak- 
en for that which the rest of the community 
enjoy without cost ; Adden v. R. R., 55 N. II. 
413, 20 Am. Rep. 220; Meacham v. R. Co., 4 
Cush. (Mass.) 291; Clark v. City of Worces- 
ter, 125 Mass. 22G; Cross v. Plymouth Coun- 
ty, 125 Mass. 557; Trinity College v. City 
of Hartford, 32 Conn. 452 ; Gautier v. Board, 
55 N. J. L. SS, 25 Atl. 322, 17 L. R. A. 7S5; 
Setzler v. R. Co., 112 Pa. 5G, 4 Atl. 370 
(which lays down the rule witli great clcar- 
ness not only on tliis point but in confining 
the consideration of ineonvenience and ad- 
vantage to the effect of both upon the mar- 
ket value) ; Freedle v. R. Co„ 49 N. C. S9; 
Wyandotte. K. C. & N. W. Ry. Co. v. Waldo, 
70 Mo. G29 ; Daugherty v. Brown, 91 Mo. 2G, 

3 S. W. 210 ; Winona & St. P. R. Co. v. Wal- 
dron, 11 .Minn. 515, (Gil. 392). SS Am. Dec. 
100; Arbrusli v. Town of Oakdale, 2S Minn. 
Gl, 9 N. W. 30; Beekman v. Jaekson County, 
1S Or. 2S3, 22 Pac. 1074 (but see Putnam v. 
Douglas County, G Or. 32S, 25 Am. Rep. 527). 
See L. R. 2 C. P. G3S. 
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The last ciass pcrmits all benefits to be 
set off against all damages of eitber kind, 
placing tbe rnle on natural eciuity, and in a 
leading case (Young v. Harrison, 17 Ga. 30, 
afterwards apparently overruled as stated 
supra ), it is argued that the term compensa- 
tion comes from the civil law which so con- 
strues it. This rule is accepted by many 
courts wliich, among other reasons, liold 
that compensation does not mean money but 
iucludes any means of recompense: Califor- 
nia Pac. R. Co. v. Armstrong, 4G Cal. S5; 
Mhiteman’s Ex’x v. R. Co., 2 Harr. (Del.) 
514, 33 Am. Dec. 411; Kramer v. Ry. Co., 5 
Oliio St. 140; Platt v. Pennsylvania Co., 43 
Ohio St. 22S, 1 N. E. 420 (before the consti- 
tution of 1S51); Ross v. Davis, 97 Ind. 70; 
Rassier v. Grimmer, 130 Ind. 219, 23 N. E. 
86G, 29 N. E. 91S; Greenville & C. R. Co. v. 
Partlow, 5 Rick. (S. C.) 42S; White v. R. 
Co., 6 Rich. (S. C.) 47. See Bourgeois v. 
Mills, G0 Tex. 7G. In New York this rule 
applies to cases where land is taken by the 
state and municipal corporations; Genet v. 
City of Brooklyn, 99 N. Y. 296, 1 N. E. 777; 
Eldridge v. City of Binghampton, 120 N. Y. 
309, 24 N. E. 4G2; but in the case of pnvate 
corporations the third rule seems to apply; 
Washington Cemeterv v. R. Co., 6S N. Y. 
591; Newman v. Ry. Co., 118 N. Y. 618, 23 

N. E. 901, 7 L. R. A. 2S9; Bohm v. R. Co., 
129 N. Y. 57G. 29 N. E. S02, 14 L. R. A. 344. 
See Heath v. Barmore, 50 N. Y. 302. In Illi- 
nois the eases prior to 1S70 were under the 
fifth rule; Alton & S. R. Co. v. Carpenter, 14 
111. 190; and since the constitution of that 
year and a subseciuent statute it has been 
held that benefits were prohibited as against 
the value of land taken; Carpenter v. Jen- 
nings, 77 111. 250; that general benefits can- 
not be set off against either value or dam- 
age; Keithsburg & E. R. Co. v. Henry, 79 
111. 290; and that special damage may be 
charged against the damage to the residue; 
Lewis, Em. Dom. § 470, where the cases are 
collected and analyzed. 

The last rule enumerated seems to be ap- 
proved by the federal courts; Chesapeake & 

O. Canal Co. v. Key, 3 Cra. C. C. 599, Fed. 
Cas, No. 2,649; Kennedy v. Indianapolis, 103 
U. S. 599, 26 L. Ed. 550; and upon candid 
consideration it must be admitted that if ben- 
efits are to be allowed at all it is the only 
logical doctrine. This seems also to be the 
conclusion of the writer whose classification 
of the decisions is here given, and to whose 
discussion of the whole subject reference 
may profitably be made; Lewis. Em. Dom. § 
471. The subject was considered in the 
United States Supreme Court at length by 
Gray, J., who held that in applying the law 
to the District of Columbia it was proper to 
‘*take into consideration, by way of lessening 
the whole or either part of the sum due him, 
any special and direct benefits, capable of 
present estimate and reasouable computa- 
tion, caused by the establishment of the high- 


way to the part not taken;” Bauman v. Ross, 
1G7 U. S. 54S, 17 Sup. Ct. 9GG, 42 L. Ed. 270. 
This view also prevailed in In re City of 
New York, 190 N. Y. 350, S3 N. E. 299, 1G L. 
R. A. (N. S.) 335; Taber v. R. Co., 2S R. I. 
2G9, G7 Atl. 9. 

Damage to property injured but not pliys - 
ically taken. A question of great impor- 
tance arises either under the later constitu- 
tional provisions for compensation for injury 
as well as actual taking, or under the exten- 
sion of the meaning of the word taking to 
include consequential damages so called, 
when the injury to property is so great and 
permanent as practically to deprive the own- 
er of all use and enjoyment of it. 

In such cases the only remedy of the prop- 
erty owner, in the absence of legislation, is 
a common-law action, and for permanent or 
coutinuing injury trespass is totally inade- 
quate, as is evidenced by the fact that to re- 
strain it when continuous is a recognized 
ground of equitable interference. In many 
cases it is held tliat prospective damages 
cannot be recovered, and the property owner 
is thus put to the necessity of re.sorting to 
repeated actions, but when the trespass is 
the result of the exercise of a pnblic use au- 
thorized by statute this remedy is not only 
unsatisfactory but illogical. Accordingly it 
is held in many cases that such damage be- 
ing of a permanent nature there should be 
but one recovery for all damages pasf, pres- 
ent, and future; and it has been held that 
they may be allowed. An action on the case 
is the proper remedy in such cases, but the 
measure of damages applied is not uniform, 
though when the liberal rule referred to is 
adopted the payment vests in the defendant 
a right to maintain its works and operates 
as a bar to further suits. In some cases 
such an action has also been held to have 
the effect of statutory proceedings for the as- 
sessment of compensation; Chicago & E. I. 
R. Co. v. Loeb, 118 111. 203, S N. E. 4G0, 59 
Am. Rep. 341; Penn. Mut. Life Ins. Co. v. 
Heiss, 141 111. 35, 31 N. E. 138, 33 Am. St. 
Rep. 273. This subject is, however, invölved 
in great confusion, which should undoubted- 
ly be removed by legislative enactments pro- 
viding for the acquisition of the right to 
cause, and the assessment of compensation 
for, permanent injury to property whenever 
consequential damages are provided for by 
constitution or statute, or recognized by the 
courts. As to tliis subject, see discussions 
with copious citations of cases in Lewis, Em, 
Dom. § G24; Rand. Em. Dom. § 30S; 2G Am. 
L. Reg. 281, 345. 

Who are proper and nceessary parties. 
The compensation must be paid to the true 
owner as on that the title depends; Hatch v. 
Mayor, S2 N. Y. 436; South Park Com’rs v. 
Todd, 112 111. 379 ; Searl v. School Dist., 133 
U. S. 553, 10 Sup. Ct. 374, 33 L. Ed. 740; 
and if paid to the wrong person, it may be 
recovered from him by one having an inter- 
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est ; De Teyster v. Mali, 92 N. Y. 202; Sher- 
wood v. Citj T of Lafayette, 109 Ind. 411, 10 
N. E. S9, 5S Am. liep. 414; but if title is 
doubtful, it may be paid into court; Jones 
v. K. Co., 41 Fed. 70; In re Department of 
Tarks, 73 N. Y. 5G0; and if afterwards paid 
out wrongly the person wlio paid it in is not 
liablc; U. S. v. Dunnington, 14G U. S. 33S, 
13 Sup. Ct. 79, 3G L. Ed. 99G. 

The general principle is that the neces- 
sary partics to a proeeeding, independent of 
statutorj" requiremcnts, are all persons liav- 
ing an interest in the property taken, as pro- 
prietors, or suck as is recognized by the law 
of the state as property; Lewis, Em. Dom. 
§ 317. When the ownership is divided, eack 
is entitled to his share, as life-tenant and re- 
mainderman; Miller v. City of Askeville, 
112 N. C. 759, 1G S. E. 7G2 ; Kansas City, S. 
& M. K. Co. v. Weaver, 8G Mo. 473; dowress 
after admeasurement ; Borough of York v. 
Welsh, 117 Pa. 174, 11 Atl. 390; but not be- 
fore the dower is assigned ; Todemier v. As- 
pinwall, 43 111. 401; and only as against the 
award when it is inchoate; Wheeler v. Kirt- 
land, 27 N. J. Eq. 534. The interest of a 
tenant niust be compensated; Frost v. Earn- 
est, 4 Whart. (Pa.) SG; if the lease has ae- 
tual value to him; Corrigan v. City of Chi- 
cago, 144 111. 537, 33 N. E. 74G, 21 L. R. A. 
212; sometimes separately ; Atcliison, T. & 
S. F. K. Co. v. Schneider, 127 111. 144, 20 N. 
E. 41, 2 L. R. A. 422; and sometimes by ap- 
portionment of the entire amount; Edmands 
v. Boston, 108 Mass. 535. 

When part of land under lease is taken, 
tlie lease is not terminated or the tenant dis- 
charged; Stubbings v. Village of Evanston, 
13G 111. 37, 2G.N. E. 577, 11 L. R. A. 839. 29 
Am. St. Rep. 300; but botli he and the lessor 
are entitled to compensation for their re- 
spective losses; Patterson v. City of Boston, 
20 Pick. (Mass.) 159; Foote v. City of Cin- 
cinnati, 11 Ohio 40S, 3S Am. Dec. 737; Work- 
man v. Mifllin, 30 Pa. 3G2; 1 Thayer, Cas. 
Const. L. 9GS. See Rand. Em. Dom. § 304; 
Corrigan v. City of Cbieago, 144 111. 537, 33 
N. E. 74G, 21 L. R. A. 212, with note on 
riglits of tenants, ete., in such cases; 5 Am. 
R. R. & Corp. Cas. 208, note, as to grantor 
and grantee, and 29 Am. St. Rep. 304, note, 
as to leased premise.s. See also 29 Am. L. 
Rev. 351, as to the abatement of rent when 
leased premises are appropriated. 

As to mortgagees the decisions laek both 
uniformity and consistency, and this result 
is largely due to the differing views taken 
of tke position of a mortgagee before the 
law. As between the parties to the mortgage 
the award takes the place of the land and 
the lien attaehes to it; Astor v. Miller, 2 
Paige Ch. (N. Y.) GS; Gimbel v. Stolte, 59 
Ind. 453; Chicago, M. & St. P. R. Co. v. Bak- 
er, 102 Mo. 5G0, 15 S. W. G4 ; Union Mut. Life 
Ins. Co. v. Slee, 123 111. 95, 13 N. E. 222; 
as to all rights and interests; Utter v. Rieh- 
mond, 112 N. Y. G10, 20 N. E. 554. The dam- 


ages should be apportioned by the jury be- 
tween owner, lessee, mortgagee, etc.; Rentz 
v. Detroit, 4S Mich. 517, 12 N. W. G94, 911. 
In some cases tke remainder o£ the land 
must be exliausted before tlie mortgagee can 
rcsort to the fund; Bank of Auhurn v. Roh- 
crts, 44 N. Y. 192; or to the condemi ed land ; 
Dodge v. R. Co., 20 Neb. 2S1, 2!) N. W. 93G; 
and the mortgagee, if not a party to tlie 
proeeedings, may appropriate the fund: 
Sawyer v. Landers, 5G Ia. 422, 9 N. W. :M1; 
Bright v. Platt, 32 N. J. Eq. 370; but wlien 
the land has heen sold and bought in by the 
mortgagee he loses all claim to the fund and 
new proeeedings must be taken to eondemn 
his interest; Lehigh Coal & Nav. Co. v. R. 
Co., 35 N. J. Eq. 379. As affecting the title 
of the appropriator who has beeu said to 
take no better title than an innocent pur- 
chaser for value; Severin v. Cole, 38 Ia. 403; 
and must protect himself against the claim 
of the mortgagee; Wooster v. R. Co., 57 Wis. 
311, 15 N. W. 401; tke more reasonable opin- 
ion would seern to be that the mortgagee is a 
necessary party; if in possession he certainly 
is; In re Tarker, 3G N. H. S4; Ballard v. Bal- 
lard Vale Co., 5 Gray (Mass.) 4GS; or after 
eondition hroken; Adams v. R. It. Co., 57 Vt. 
24S; in otker eases to be bound lie must 
have notiee; Siman v. Rhoades, 24 Minn. 25; 
Tlatt v. Bright, 29 N. J. Eq. 12S: Warwick 
Institution for Savings v. City of Providenee, 
12 R. I. 144; Wade v. Ilennossy, 55 Vt. 207; 
Sherwood v. City of Lafayette, 109 Ind. 431, 
10 N. E. 89, 5S Am. Kep. 414; Wilson v. Ry. 
Co., G7 Me. 35S; L. R. 1 Eq. 145; contra , 
Parish v. Gilinanton, 11 N. II. 293; Keystone 
Bridge Co. v. Suminers. 13 W. Va. 47G; Whit- 
ing v. City of New Haven, 45 Conn. 303; 
Farnsworth v. City of Boston, 12G Mass. 1 ; 
Read v. City of Cambridge, id. 427; Schu- 
macker v. Toberman, 5G Cal. 50S; Bank of 
Auburn v. Roberts, 44 N. Y. 192. See Lewis, 
Ein. Dom. § 324; 1S L. R. A. 113. note. It 
was keld that the appropriator must see to 
the discharge of the mortgage and may pay 
it off or keep the money until it is due; In 
re Jolin & Cherry Sts., 19 Weud. (N. Y.) 
G59; and he may require or provide for its 
satisfaetion; Devlin v. City of New York, 
131 N. Y. 127, 30 N. E. 45. It has even been 
held that a mortgagee cannot inove for eon- 
sequcntial damages to mortgaged property 
when the mortgagor has without fraud set- 
tled with the company; Knoll v. Ry. Co., 
121 Pa. 4G7, 15 Atl. 571, 1 L. R. A. 3GG. 

Judgmeut liens inay be divested by the 
proceedings. and the croditor need not be 
made a party; Watson v. R. Co., 47 N. Y. 
157, 1G2. This is the leading case and well 
stntes the reasons on wliich this settled prin- 
ciple is based. See also Gimbel v. Stolte. 59 
Ind. 44G; Beau v. Kulp, 7 Pliila. (Pa.) 650; 
Lewis, Em. Dom. § 325; Rand. Em. Dom. §§ 
302, 340. As to wliat interests may be con- 
demned, see. further, supra. 

Notice and procedure . It is a general rule 
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that notice of proceedings must be given to 
the owner of property to be taken; Lewis, 
Em. Dom. § 3G3; Rand. Em. Dom. § 333; 
tliough a fevr cases hold contrary to the 
otlienvise uniform course of decisions; Wil- 
son v. R. Co., 5 Del. Ch. 524; George's Creek 
Coal & Iron Co. v. Coal Co., 40 Md. 425, 437; 
New Orleans, J. & G. N. R. Co. v. Ilemphill, 
35 Miss. 17; Johnson v. R. Co., 23 111. 202. 
In the Delaware case there was actual no- 
tice, though it was held that the act need 
not require it; in tlie Mississippi case the 
proceeding is considcred as in rem, whicli is 
treated as actual notice, and the Illinois case 
is in effect though not expressly overmled 
in Wilson v. R. Co., 59 111. 273, and Chicago 
& A. R. Co. v. Smith, 78 III. 96. These cases 
have been termed “sporadic decisions,” by 
which the current of authority is not dis- 
turbed; Rand. Em. Dom. § 333. See Due 
Process of Law. See also Lewis, Em. Dom. 
§ 3G4; where tlie cases are cited, and, for 
other cases cited in support of the view that 
notice need not be required in the act; Peo- 
])le v. Smith, 21 N. Y. 595; Harper v. R. Co., 
2 Dana (JCy.) 227; Kramer v. R. Co., 5 Ohio 
St. 140; Reekman v. R. Co., 3 Paige (N. Y.) 
45, 22 Am. Dec. 679. The questions whether 
the property shall be taken and what eom- 
pensation shall be paid need not be tried by 
a jury; Raleigh & G. R. Co. v. Davis, 19 N. 
C. 451; Whiteman’s Ex’x v. R. Co., 2 Harr. 
(Del.) 514, 33 Am. Dec. 411; the constitution 
does not describe the mode or meaiis by 
wliich compensation shall be ascertained; 
tliese therefore can only be prescribed by the 
legislature; Wilson v. R. Co., 5 Del. Ch. 524; 
under the constitution of the United States, 
a jury is not necessary; U. S. v. Engerman, 
4G Fed. 17G; and it cannot be demanded as a 
matter of right; State v. Lyle, 100 N. C. 497, 
G S. E. 379 ; Backus v. Lebanon, 11 N. II. 19, 
35 Am. Dec. 4GG; Morris v. Heppenheimer, 
54 N. J. L. 2GS, 23 Atl. GG4. 

It was recently held that due process of 
law is furnished and equal protection of the 
law given in such proceedings when the 
course piirsued for the assessment and col- 
lection of taxes is that customarily provid- 
ed in the state, for then the p’arty charged 
has an opportunity to be heard; Fallbrook 
Irr. Dist. v, Bradley, 1G4 U. S. 112, 17 Sup. 
Ct. 5G, 41 L. Ed. 3G9; and where by state law 
a burden is imposed upon property for the 
public use, “wliether it be for the whole state 
or some more limited portion of the com- 
muuity, and those laws provide for a mode 
of confirming or contesting the charge thus 
imposed, in the ordinary courts of justice 
vvith such notice to the person, or such pro- 
ceeding in regard to the property as is ap- 
propriate to the nature of the case, the judg- 
meut in such proceedings cannot be said to 
depiive the owner of his property without 
due process of law, however obuoxious it 
may be to other objections; ” id . 


As to procedure generally, see Rand. Em. 
Dom. ch. xi.; Lewis, Em. Dom. chs. xvii.- 
xix.; Mills, Em. Dom. cli. xi.; San Diego 
Land & Town Co. v. Neale, 3 L. R. A. 83; 
14 A. & E. R. R. Cas. 378, 384, 392, note; 
and for some cases as to the necessity of 
notice and a hearing to constitute due pro- 
cess of law, see 2 L. R. A. (Ind.) G55, note; 
3 L. R. A. (Mont.) 194, note; 11 L. R. A. 224, 
note. 

Tlie power necd not he exhausted in the 
first iustance; New York, II. & N. R. Co. v. 

R. Co., 3G Conn. 19G; and a railroad may 
snbsequently take land for laying additional 
tracks when necessary; Railway Co. v. Pet- 
ty, 57 Ark. 359, 21 S. W. SS4, 20 L. R. A. 
434; or a canal company for a new supply 
of water; Proprietors of Sudbury Meadows 
v. Canal, 23 Pick. (Mass.) 36; or a company 
may take more than at present required, 
having view to future and other needs, and 
use of part is not an abandonment; Pitts- 
burgh, Ft. W. & C. R. v. Peet, 152 Pa. 488, 
25 Atl. 612, 19 L. R. A. 4G7. 

See, generally, Mills, Lewis, Randolph, 
Nichols, Eminent Domain; Cooley, Const. 
Lim. ch. xv.; Gonld, Waters, ch. viii.; Red- 
field, Railways, Part 3; Wood, Railways, ch. 
xiv.; Harris, Damages; Thompson, High- 
ways; Police Power; Taxation; Railroad; 
Due Process of Law ; Dedication. 

ERHSSI0N. In Medical J urisprudence. 

The act by which any matter whatever is 
tlirown from the body: thus, it is usual to 
say, emission of urine, emission of semen, 
etc. 

Emission is not necessary in the commis- 
sion of a rape to complete the offence; 1 
Hale, P. C. 628; 4 C. & P. 249; 9 id. 31; 
Rodgers v. State, 30 Tex. App. 510, 17 S. W. 
1077; Territory v. Edie, 6 N. M. 555, 30 Pac. 
851; State v. Dalton, 106 Mo. 4G3, 17 S. W. 
700; [1S91] 2 Q. B. 149. It is, however, es- 
sential in sodomy; 12 Co. 3G; Teople v. Hodg- 
kin, 94 Mich. 27, 53 N. W. 794, 34 Am. St. 
Rep. 321. But see Com. v. Thornas, 1 Ya. 
Cas. 307. As to adultery, see that title. 

EMIT. To put out; to send forth. 

The tenth section of the first ai*ticle of the con- 
stitution contains various prohibitions, among which 
is the following: “No state shall emit bills of cred- 
it.” To emit bills of credit is to issue paper intend- 
ed to circulate through the community for its ordi- 
nary purposes, as money, which paper is redeemable 
at a future day. Craig v. Missouri, 4 Pet. (U. S.) 
410, 432, 7 L. Ed. 903 ; Briscoe v. Bank, 11 Pet. (U. 

S. ) 257, 9 L. Ed. 709 ; Rarnsey v. Cox, 28 Ark. 309 ; 
Linn v. Bank, 1 Scam. (111.) 87, 25 Am. Dec. 71; 
Story, Const. § 1358. See Bills of Credit. 

EMMENAGOGUES. In Medical Jurispru- 
dence. Tlie name of a class of medicines 
which are believed to have the power of fa- 
voring the discharge of the menses. These 
are “ savine (see Juniperus Sabina), black 
hellcborc, alocs, gamboge, rue, madder, stink- 
ing goosefoot (chcnopodium olidum), gin, 
parslcy (and its active principle, apiol), per- 
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manganate of potassium, cuntharidcs, and 
horax, and for the mo.st part substances 
which, in large doses, act as drastic purga- 
tives or stimulating diuretics.” They are 
sometimes used for the criminal purpose of 
producing abortion (q. v.). They ahvays eu- 
danger the life of tlie wonian. 1 Dech, Med. 
Jur. 310; Duuglison, Med. I)ict.; Farr, Med. 
Dict.; 3 Far. & F. Med. Jur. 88; Taylor’s 
Med. Jur. 1S4. 

EMOLUMENT. The profit arising from 
ofhce or eiuployment; that which is received 
as a compensation for services, or which is 
annexed to the possession of ofiice as salary, 
fees, and perquisites; advantage; gain, pub- 
lic or private. Webster. It imports any per- 
quisite, advantage, profit or gain arising 
from the possession of an ofiice. Apple v. 
Crawford County, 105 Fa. 303, 51 Am. Itep. 
205. See Feeling v. County of York, 113 Fa. 
10S, 5 Atl. 67. 

EM0TI0NAL INSANITY. See Insanity. 

EMPANEL. See Impanel; Jury. 

EMPEROR. This word is synonymous 
with the Latin impcrator: they are both de- 
rived from the verb impcrare . Literally, it 
signifies hc %oho commands. 

EMPHYTEUSIS. ln Civil Law. The name 
of a contract, in tlie nature of a perpetnal 
lease, by whicli the owner of an uneultivat- 
ed piece of land granted it to another, ei- 
ther in perpctuity or for a long tiine, on con- 
dition that he should improve it, by building 
on, plantiug, or cultivating it, and should 
pay for it an annual rent, with a right to the 
grantee to alienate it, or transmit it by de- 
scent to his heirs, and under a conditiou that 
the grantor shonld never re-enter as long as 
the rent slionld be paid to him by the gran- 
tee or his assigns. Inst 3, 25, 3; 18 Toul- 
lier, n. 144. 

EMPHYTEUTA. The grantee under a 
contract of cmphytcusis or cmphytcosis. 
Yicat, Voc. Jur.; Calvinus, Lex.; 1 llallam, 
c. ii. p. 1. 

EMPIRE (Lat. Impcrium). Snpreme 
power in governing; imperial power; domin- 
ion ; sovereignty. 

The country, region, or union of states or 
territories under the dominion of an euiper- 
or. Cent. Dict. 

It was in the sense of the first of these 
definitions that Chief Justice Marshall is 
said to have at one time used the phrase 
“the American Empire.’’ Sce Downos v. Did- 
well, 1S2 U. S. 279, 21 Sup. Ct. 770, 45 L. 
Ed. 10SS. 

It is used on a tablet over the door of tlie 
old Friends’ Library at l'hiladelphia : “The 
Fourth Year of tlie Empire.” 

EMPLAZAMIENTO. In Spanish Law. 

The citation given to a person by order of 


the judge, aud ordering him to appear be- 
fore his tribunal on a given day aud lmur. 

EMPLOYÊ or EMPLOYEE. A term of 
rather broad signiiicalion fm* one who is 
einployed, whether his duties are within or 
witliout the walls of the building in which 
the ehief ofiicer usually trnnsncts his busi- 
ness. Mallory v. U. S., 3 Ct. Cl. 257; Stone 
v. U. S., 3 Ct. Cl. 260. It is not usually ap- 
plied to liigher ofiicers of corporntions or 
to domostic servauts, but to clerks, workmen, 
and laborers, collectively. 

Strictly and etyinologically, it means “a 
person employed,” but in practice, in the 
French language, it ordinarily is uscd to sig- 
nif.v a person in some olficial employment, 
and as generally uscd with us, though per- 
haps not confined to any ofiicial employment, 
it is understood to mean some permanont em- 
ployment or position. lt may be any oue 
who renders service to anothor; Watson v. 
Mfg. Co., 30 N. J. Eq. 5SS; and has been ex- 
tended so far as to embrace attorney and 
counsel ; Gurney v. Ky. Co., 58 N. Y. 358. 
The servant of a coutraetor for carrying 
mail is an employC» of the department of tlie 
post-ofiice ; TT. S. v. Delew, 2 Drock. 2S0, Fed. 
Cas. No. 14,503; also one who received five 
per cent. of the eost for superintending the 
erection of a warehouse was held an em- 
ploye; Moore v. Ileaney, 14 Md. 55S. See 
Master and Servant. 

EMPL0YED. The act of doiug a thing, 
and the being uuder contract or orders to 
do it U. S. v. Morris, 14 Pet. (U. S.) 404, 
475, 10 L. Ed. 543; TT. S. v. The Catlierine, 
2 Faine 721, Fed. Cas. No. 14,755. 

Where persous were employed “in and 
about tlie works,” it was held that although 
their work as miners was at the bottom of 
a mine, the term covered them as employes 
until they arrived safely at the top, even al- 
though they discharged tliemselves; 2 C. F. 
Div. 397. 

EMPLOYERS AND W0RKMEN ACT. 

The English statute of 3S and 39 A'ict. c. 90, 
regulating the jurisdiction of certain conrts 
over disputes hetwcen masters and employCs. 
See Master and Servant. 

EMPLOYERS’ LIABILITY ACTS. The 

English act, 1SS0, gives to all workmen, ex- 
cept domestic or menial servants and sea- 
men, a riglit of action if injured hy roasun 
of the defective eondition of machinery, etc., if 
the dofect was attributable to tlie negligence 
of the employer or lils agent; to tlie negli- 
gence of hls siiperintcndent or one to whom 
he has given authority over the workman; 
to some nct or oniission hy a fellow workman 
in obedienoe to the employer's by-laws, or 
to the partieular instruclion of one placed 
iu authority over liim; or to a fcllow work- 
nmn in chnrge of nny railroad signal, loco- 
motive or train. The act nbolishes tbe fel- 
low servant rule, but not the coutributory 
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negligence rule. Tlie employcr may set up 
the defence that the workman knew of the 
defect but did uot complain. A contract not 
to clairn compcnsation under the act is law- 
ful; GriÜiths v. Earl of Dudley, 0 Q. B. D. 
357. 

The act of congress of June 11, 190C, was 
declared unconstitutional in the Employers’ 
Liahility Case (lloward v. R. Co.) 207 U. S. 
4G3, 28 Sup. Ct 141, 02 L. Ed. 297, Ilarlan, 
Ilolmes, Moody, and Lurton, JJ., dissenting. 
The ac-t of April 22, 190S, as amended April 
o, 1910, provides for the liability of common 
carriers engaged in interstate or foreign 
commerce to tlieir employees injured in such 
commerce, or in case of death gives a right 
of action to their personal representatlves 
for the benefit of the surviving widow or 
husband and children of such employee, and 
if none, then of such employec's parents, and 
if none, then of the next of kin depend- 
eut upon such employee. There shall be 
only one recovery for the same injury; St. 
Louis, I. M. & S. Ry. Co. v. Ilesterly, 228 U. 

S. 702, 33 Sup. Ct. 703, 57 L. Ed. -. It 

does away with the fellow servant rule, the 
contributory negligence rule, except that 
damages shall be diminished in proportion 
to the amount of contributory negligence at- 
tributable to the employee, aud the rule 
that an employee is held to have assumed 
the risk of his employment in any c-ase where 
the violation, by the carrier, of any statute 
enacted for the safety of employees contrib- 
uted to the injury or death of such employee. 
Acceptance of relief, such as raihvay reliei, 
is no bar to an action thongh agreed to, but 
simply reduces the damages pro tanto. 

The following cases define what is inter- 
state commerce within the act. In Johnson 
v. Great Northem R. R. Co., 17S Fed. C43, 
102 C. C. A. 89 (Sth Cir.), it was held that 
an employee charged with the duty of cou- 
pling cars and airbrake pipes upon cars 
standing upon a switch track, some of which 
cars were engaged in interstate commerce, 
was himself employed in interstate com- 
merce. In Zikos v. Navigation Co., 179 Fed. 
893 (C. C., E. D. Wash.), it was held that a 
section hand, while driving a spike on the 
track of a railroad over which both inter- 
state and intrastate commerce moved, was 
employed in interstate commerce. In Cen- 
tral R. Co. of New Jersey v. Colasurdo, 192 
Fed. 901, 113 C. C. A. 379 (2d Cir.), where 
the plaintiff was injured while repairing an 
interstate road over which interstate com- 
merce and freight, and cars and engines en- 
gaged in interstate commerce were constant- 
ly passing, he was considered as being en- 
gaged in interstate commerce. In Pedersen 
v. R. Co., 197 Fed. 537, 117 C. C. A. 33 (3d 
Cir.), the plaintiff was an iron worker on a 
bridge on which an additional track was be- 
ing placed. In gctting rivets for the bridge 
he went upon the main east-bound track of 
the road, where he was struck and injured 


by a local, intrastate train comiug from the 
other direction; and it was beld that neithcr 
by operating such local train, nor by build- 
ing an additional track or bridge, nor by 
sending the mau for the rivets, was the car- 
rier eugaged in interstate commerce ; nor 
was the plaintiff, by helping to build such 
bridge or by going upon a track which the 
company was not using in interstate com- 
merce employed by such carrier in such com- 
merce. The case was reversed in Pedersen 
v. R. Co., 229 U. S. 146, 33 Sup. Ct. G4S, 57 
L. Ed. 1125, Holmes, Lamar and Lurton, JJ., 
dissenting. The court held there was evi- 
dence to sustain a finding that at the time of 
the injury the defendant was engaged, and 
the plaintiff was employed by it, in inter- 
state commerce. In Illinois Cent. R. Co. v. 
Porter, 207 Fed. 311 (C. C. A., 6th Cir.) a 
truckman employed by the railroad to wheel 
interstate freight from a warehouse into a 
car to be transported in interstate commerce 
was held to be eugaged in such commerce. 

An action cannot be maintained under sec- 
tion 1 of the above act where the complain- 
ant neither alleges nor pleads facts sliowing 
that defendantisa common carrier; Shade v. 
Northern Pac. R. Co., 20G Fed. 353 (D. C., 
W. D. Wash.). Where a train of cars was 
hauled by a switch engine over certain tracks 
and switches from one part of the railroad 
yard to another, that they might be classi- 
fied, inspected, and assembled, they were 
not engaged in interstate commerce; U. S. 
v. R. Co., 205 Fed. 428 (D. C., W. D. N. Y.). 
A workman, killed while employed by a rail- 
road company engaged in interstate com- 
merce in repairing a bridge on a liue over 
which such commerce was carried on, was 
held to be employed in interstate commerce; 
Thomson v. R. Co., 205 Fed. 203. 

A loeomotive fireman in the employmcnt 
of an interstate railroad, who was ordered 
to report at a station to be transported with 
others to another station to relieve the crew 
of an interstate train, and who, when ap- 
proaching the station over a crossing, was 
struck and killed through the negligence of 
othcr servants of the company also operat- 
ing an interstate train, was within the act; 
Lamphere v. Oregon R. & Nav. Co., 196 Fed. 
336, 116 C. C. A. 156 (Oth Cir.). So of one 
injured when employed in repair shops con- 
nected with an interstate track, in repairing 
a car used indiscriminately in both inter- 
state and intrastate commerce, but which 
was at the time engaged in interstate com- 
merce; Northern Pac. R. Co. v. Maerkl, 19S 
Fed. 1, 117 C. C. A. 237 (9th Cir.). The judg- 
ment in the Pedersen Case, supra, will 
doubtless affect some of these decisions in 
lower courts. 

The following cases were held not wdthin 
act: Bennett v. R. Co., 197 Fed. 57S *(D. C., 
E. D. Pa.), where an employee was killed 
while riding to his liome by permission on 
one of the company’s trains, but who was 

/ 
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not at the timo, an<l, so far as appeared,' 
had not just proviously heen, employed in 
interstate commerce, was not within the aet; 
Iieimbach v. R. Co., 197 Fed. 579 (D. C., E. 
D. Pa.) ; who.re an employee, who was in- 
jured wliile repairins a car of anotlier eoiu- 
panv whieli had roached the end of its run, 
been unloadcd, and was lying at a station 
awaiting ordcrs, was not within the aet; 
Feaster v. R. Co., 197 Fed. 5S0 (D. C., E. D. 
Pa.) ; and where an extra conduetor, direot- 
ed, on roporting for work, to ride to another 
point within the samc state for scrviee on a 
work train, and who was injured while pro- 
ceeding to hls train, was not at the time em- 
ployed in interstate commeree; Taylor v. 
So. R. Co., 17S Fed. 3S0 (C. C., N. D. Ga.), 
where a memher of a bridge gang who was 
injured while repairing a bridge forming a 
most necessary part of the track of a rail- 
road used for both interstate and intrastate 
commerce, was not within the act. 

A fireman on a switeh engine which was 
ordinarily employed in interstate commerce, 
though mingled with intrastate commerce, 
was lield engaged in interstate commerce; 
Behrens v. R. Co., 192 Fed. 5S1 (D. C., E. D. 
La.). Where a railroad brakeman was in- 
jured while engaged in making a tlying 
switch to sct out a ear transported wholly 
in intrastate tralfic, thougli it was part of a 
train carrying both interstate and iutrastate 
freight, his injury did not oceur while en- 
gaged in interstate commerce; Van Brim- 
mer v. Ry. Co., 190 Fed. 391 (C. C., E. D. 
Tex.). The causal negligence of a eo-em- 
ployee may be that of one not engaged in 
interstate commerce; In re Second Employ- 
ers’ Liability Cases. 223 U. S. 1, 32 Sup. Ct. 
1G9, 5G L. Ed. 327, 38 L. R. A. (N. S.) 44. 

A Workman’s Compcnsation Act was pass- 
ed in England in 1S97. It provides that in 
certain trades and works the employer shall 
be liable to eompensate any workman injur- 
ed by an accident in the course of his em- 
ployment, whether the employcr or any of 
his subordinates had been guilty of negli- 
gcnce or Iiad committed any breach of duty 
or not. This act was repealed in 190G, by 
an act which provides for compensation for 
injury from any aeeident in the conrse of 
employment unless attributable to the seri- 
ous or willful misconduet of the worknian, 
but this exeeption does not exteud to injury 
resulting in dcath or serious and permanent 
disablement. Compensation can also be 
claimed bj’ one who has suffered from eer- 
tain speeified “industrial diseases”; on the 
event of his dcath, his dependants may 
claim. The utmost amount recoverable is 
one pound a week during total incapacity to 
work or three hnndred ponnds in ease of 
death. Contributory negligence is no de- 
fence, nor the voluutary assumption of a 
Known risk, nor the negligence of a fellow 
servant Where a prineipal has engaged a 


contractor for the work, the aet makes the 
principal liable for compensation althougli 
there is no direr-t relation bctween him and 
the injured workman. 

A workman injured in the course of his 
employmcnt has three different iuodes of pro- 
cedure opcn to him: Ile may sue for damages 
at common law; he may sue for damages 
under the Employers’ Liability Act of lsso; 
or he may claim compensation under the 
Workmaifs Compensation Act of 19nG. Un- 
dcr the Act of 190G, disputed questions are 
settled by arbitration in the Couuty Courts. 
See Odgers C. L. 85-4. 

Workmeu’s Compensatlon Acts were pass- 
ed in 1911 in New Jersey, California, Wiscon- 
sin, Kansas and Nevada, and in 1912 in Illi- 
nois, Michigan, Arizona, New Hampshire and 
Rhode Island. Under such acts the employer 
is liable for the compensations to injured 
workmen. The only ncgligence recognized 
on the part of either the employer or tlie 
employee, speaking generally, is that of will- 
ful negligence. lf the employer is guilty of 
snch lie is penalized; if the employee is, then 
his compensation is denied or redueed. The 
amount of the compensation is determined 
with a maxiinum and miuimum limit by 
spccified schedules of compensation and grad- 
ed on a basis of a certain percentage of the 
loss or impairmcnt of the injured worker’s 
average weekly wage. Jury trials are large- 
ly eliminated and the compensation to which 
the injured worker is entitled under tlie aet 
is determined by a board of arbitration, a 
judge of soine court or a board of awards 
ereated as specified by the act. 

1 Vorkmm's Imlustrial Insurancc Acts werc 
passed in 1911 in Washington, in 1912 in 
Massaehusetts, Maryland and Ohio, aud in 
1913 in West Virginia. 

The injured workman’s claim under a 
state insurance act is against a fund created 
by contributions paid by einployers, employ- 
ees and tlie state or by any of them, in the 
form of an insurance premium which is col- 
Iected by tlie taxing power of the state 
through the exercise of its poliee power. 
The employer’s liability to liis employees for 
personal injuries oecurring in the eourse of 
their employment is discharged wlicn he has 
paid the prcmium as provided by the act. 
The right of trial by jury is entirely eliin- 
inated in sueh cases, exeepting the ease 
whero the employee is denicd compensa- 
tion of any kind, aud In that case he may 
sue the board of administration ereated b.v 
the act and have hls ease tried before 
a jnry as lieretofore, but eannot sue his em- 
ployer. No negligeuce is recognizcd except- 
ing willfnl negligence on the part of either. 
The eompensation is pald in installments 
based upon a certain percentage —usually 50 
to GO per cent—of the impairment of wages 
eaused by the injury. The act usually fixes 
the length of time that such compensation 
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may run, and also a maximum and minimum 
total compensation. In thc enactmeut of 
these statutes the state exercises its police 
power for the protection of the peace, safety 
and gcneral welfare of the public. 

The following statcs have by statute abro- 
gated the fellow servant rule either general- 
ly or in particular industries: Arkansas, 
Colorado, Florida, Georgia, Iowa, Kansas, 
Minnesota, Missouri, Montana, Nebraska, 
Nevada, North Carolina, North Dakota, 
Oklahoma, South Dakota, Texas, Wisconsin. 

In the following statcs the rule is modified: 
California, Mississippi, Maryland, Ohio, Ore- 
gon, South Carolina, Utah, Virginia. 

See Master and Servant; Negligence; 
Death ; Workmen’s Compensation Acts. 

Compensation Acts were passed by con- 
gress May 30, 190S, March 4, 1911, and 
March 11, 1912, providing that artisans or 
laborers engaged in any of the government 
manufaeturing establishments, arsenals or 
navy-j r ards, or in the construction of river 
and harbor or fortification work, or in haz- 
ardous employment or construction work in 
the reclamation of arid lands or the manage- 
ment or control of the same, or in hazard- 
ous employment under the Isthmian Canal 
Commission, or in any hazardous work un- 
der the Bureau of Mines or Forestry Service 
shall receive compensation from the govem- 
ment for injuries sustained in the course of 
their employment, and if the employee should 
die by reason of such injury then his widow 
or children under sixteen, or a dependent 
parent shall be entitled to receive as compen- 
sation the same pay for one year as if he 
continued to be employed, unless if only in- 
jured he sooner be able to resume work. 

EMPLOYMENT AGENCY. A municipal 
ordinance licensing and regulating employ- 
ment agencies is a valid exercise of the 
police power; People v. Warden of City Pris- 
on of City, 1S3 N. Y. 223, 7G N. E. 11, 2 L. 
R. A. (N. S.) S59, 5 Ann. Cas. 325; Price v. 
People, 193 111. 114, 61 N. E. 844, 55 L. R. A. 
588, 86 Am. St. Rep. 306. The Iliinois act 
was held void because forbidding a free em- 
ployment agency to furnish help to persons 
whose employees were on a strike or locked 
out, or to refuse them access to the names of 
applicants for service, whilst allowing this 
privilege to other employers; Mathews v. 
People, 202 111. 389, 67 N. E. 28, 63 L. R. A. 
73, 95 Am. St. Rep. 241. 

EMPRÊSTITO. In Spanish Law. A loan. 
Something lent to the borrower at his re- 
quest. Las Partidas , pt. 3, tit. 18, 1. 70. 

EMPTIO, EMPTOR (Lat. emcre , to buy). 
Emptio , a buying. Emptor , a buyer. Emp- 
tio et ve?iditio, buying and selling. 

In Roman Law. The name of a contract 
of sale. Du Cange; Vicat, Voc. Jur. 

EN AUTRE DROIT (Fr.). In the right of 
another. 


EN DECLARATION D E SIMULATION. 

A form of action used in Louisiana. It is 
one of revendication (q. v.) t and has for its 
objcct to have the contract declared judicial- 
ly a simulation and a nullity; Erwin v. P.ank, 
5 La. Ann. 1; Edwards v. Ballard, 20 La. 
Ann. 169. 

EN DEMEURE (Fr.). In default. Used 
in Louisiana. Bryan v. Cox, 3 Mart. La. 
(N. S.) 574. 

EN OWEL MAIN (L. Fr.). In equal 
hand. The word oivcl occurs also in the 
phrase oivelty of partition. See. 1 Washb. 

R. P. 427. 

EN VENTRE SA MÈRE (Fr.). In its 

mother’s womb. For certain purposes, in- 
deed for all beneficial purposes, a child en 
ventre sa mère is to be considered as born ; 
5 T. R. 49; 1 P. Wms. 329. It is regarded as 
in esse for all purposes beneficial to itself, 
but not to another ; Marsellis v. Thalhimer, 
2 Paige (N. Y.) 35, 21 Am. Dec. 66; Gillespie 
v. Nabors, 59 Ala. 441, 31 Am. Rep. 20; [1908] 
1 Ch. 4; [1907] A. C. 139. Formerly this 
rule would not be applied if the child’s in- 
terests would be injured thereby; 2 De G., 
J. & S. 665; hut, for the purpose of tlie rule 
against perpetuities, such a child is now re- 
garded as a life in being, even though it is 
prejudiced by being considered as born; 
[1903] 1 Ch. 894; [1907] A. C. 139. Its civil 
rights are equally respected at every period 
of gestation; it is 'capable of taking under a 
will, by descent, or under a marriage settle- 
ment, may be appointed executor, may have 
a guardian assigned to it, may obtain an iu- 
junction to stay waste; Stedfast v. Nicoll, 3 
Johns. Cas. (N. Y.) 18; Swift v. Duffield, 5 

S. & R. (Pa.) 38; 1 Ves. 81; 2 Atk. 117; 
Bacon, Abr. Infancy (B); 2 H. Bla. 399; 2 
Vern. 710; 4 Ves. Jr. 227. Such a child is to 
be considered as living so as to vest in the 
parent on the death of the life tenant a de- 
vise made by a testator to A for life, and 
on her death to the parent of the child, “for 
her absolute use and benefit in case she has 
issue living at the death” of A, “but in case 
she has no issue then living,” then over, 
when the parent was eneeinte at the time of 
A’s death; [1895] 2 Ch. 497. The right of an 
unborn infant to take property by descent 
or otherwise has been said to be an inchoate 
right, which will not be completed by a pre- 
matare birth; 1 Sharsw. Bla. Com. 130, n.; 
but as the word premature is used in the 
autliorities, the rule accurately stated is 
that it must be born alive or after such pe- 
riod of foetal existence that it might reason- 
ably be expected to survive; Harper v. Arch- 
er, 4 Smedes & M. (Miss.) 99, 43 Am. Dec. 472; 
Swift v. Duffield, 5 S. & R. (Pa.) 3S; 4 Kent 
24S; Marsellis v. Thalhimer, 2 Paige (N. Y.) 
35, 21 Am. Dec. 66. 

A bastard en ventre sa mère is not regard- 
ed as in esse because, as it was said, such 
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child could not take “until they lmve gained 
a name by repntation” and “that reputation 
eould not be gained before the child was 
born’’; 1 P. Wuis. 529; but in a case decided 
long aftcrwards Lord Eldon (with whoin, 
he statcd, Sir William Grant concurred) lield 
that a bequcst to an illogitimate child cn 
ventre sa mère was valid if there were a 
sufficient description to identify it; 1 Mcr. 
141 ; and the court of appeal followed this 
(though with Selborne, L. C. dissenting) ; 9 
Ch. App. 147, whieli case was followed in 
[1900] 1 Ch. 542, and [1905] P. 137. The 
rjuestiou whether an illegitimate child cn 
vcntre sa mdrc at the testator’s death, but 
not when his will was made, might take as 
his reputed ehild, was left undecided; 31 
Ch. D. 542; and a benuest to an illegitimate 
child en vcntre sa mòre at the date of the 
will was held good and not contrary to pub- 
lic policy; 3 Ch. D. 773. These questions 
derive special interest in England because 
they frequently arise in case of marriages 
with a dcceased wife's sister. 

Sueh unboru child may have an injnnetion 
to stay wastc, have a guardian, and take 
under a charge of a portion, or be executor; 
2 Ves. Jr. 319; but it is held that an infant 
may not reeover damages for injuries receiv- 
ed before its birth; Dietrieh v. Northampton, 
13S Mass. 14, 52 Am. Hep. 242. 

See an elaborate artiele on unhom infants, 
action by, wlien they take, conveyance to, de- 
gree of development necessary and rights of 
action in detail; G1 C. L. J. 3G4. And see 
Tyler, Inf. & Cov. ch. xiv.; 21 Ilarv. L. Hev. 
3G0; Postiiumous Ciiild; Fcktus ; Negli- 
gence; Unborn Ciiild. 

ENABLE. To give power to do something. 
In the case of a person under disability as 
to dealing with anothcr, “enable” has the 
primary meaning of removing that disabili- 
ty; not of conferring a compnlsory power as 
against that other; GG L. J. Ch. 20S; [1S97J 
A. C. G47. 

ENABLING POWERS. A term used in 
equity. When the donor of a power, wlio is 
the owner of the estate, confers upon per- 
sons not seise<l of tho fec the right of eroat- 
ing interests to take cffoct out of it, wliich 
could not be done by the donee of tlic power 
unless by such authority, this is ealled an 
cnabling poiver. 

ENABLING STATUTE. The act of 32 

Ilcnry VIII. e. 28, by whicli tenants in taii. 
husbands seised in right of their wives, and 
others, wefe empowercd to make leasos f<*r 
their lives or for 21 ycars, wliich thoy couid 
not do bofore. 2 Hla. Com. 310; Co. LitL 
44 a. The phrase is also applied to any stat- 
ute enabling persons or corporatious to do 
what before they could not. 

As to enabling acts of tcrritories, soe Ter- 
ritory. 


ENACT. To establish by law ; to perform 
or effect; to dcn-ree. The usual formnla in 
a statute is, Bc it cnactcd. 

ENAJENACI0N. In Spanish Law. Tho 
act by which one persöu transfers to au- 
other a propcrty, cither gratuitously, as in 
the case of a donation, or by an ownor's ti- 
tle, as in the casc of a sale or au ex« bange. 

In Mexican Law. This word is u^ed in 
conveyancing to convey the fee, and not a 
mere servitnde upon the land. Mulford v. 
Le Franc, 2G Cal. SS. 

ENCEINTE (Fr.). Pregnant See Preg* 

NANCY. 

ENCL0SURE. An artificial fence around 
one’s estate. Iveith v. Bradford, 39 Vt 34; 
Porter v. Aldrieh, 39 Vt. 32G; Taylor v. Wel- 
bey, 3G Wis. 42. See Close. 

ENCOMIENDA. A charge or mandate 
eonferring certain important privlleges on 
the four military orders of Spain, to wit, 
those of Santiago, Calatrava, Alcantara, and 
Montesa. In the legislation of the Indias, it 
signified the concession of a certain number 
of Indians for the purpose of instructing 
them iu the Christian religiou and defending 
their persons and property. 

ENC0URAGE. To iiitimate, to incite to 
auything, to give eourage to, to inspirit, to 
emboldeu, to raise confidence, to make con- 
fident. 7 Q. B. Div. 25S. 

ENCR0ACH. To gain unlawfully upon tlie 
lands, property, or authority of another : as if 
one man presseth upon thc grounds of another 
too far, or if a tenant owe two shillings rent- 
service and the lord exact three. So, too, the 
Spencers were said to encroach the king’s au- 
thority. Blount; Plowd. 94 a. Quite a mem- 
orable instance of punishment for encroâch- 
ing (accroachiug) royal power took place in 
21 Edw. III. 1 Hale, Pl. Cr. bö. Taking fees 
by clerks of the courts has been held en- 
croaching; 1 Leon. 5. 

ENCUMBRANCE. See Incumbrance. 

END0RSE. Sec Indorslment. 

END0WMENT. Now generally used of a 
permanent provision for any i>ublic object, 
as a scliool or hospital. By tlie cndowmont 
of sucli institutions is commonly understooil, 
not the building or providing sitos for tbom, 
but the pro\âding of a fixed revenue for their 
support. 25 L. J. Fh. 82 ; G De G., M. & G. 
S7 ; State v. Lyon, 32 X. J. L. 3G1. IUit moro 
techuically, of the assiguing dower to a \vo- 
man, or the severlng of a sufliciont portion 
for a vioar towards his perpotnal mainto- 
nance. 1 Bla. Coni. 3S7 ; 2 id. 135; 3 Stoph. 
Com. 99; Freneh v. Pratt., 27 Me. 3S1; State 
v. Lyon. 32 X. J. L. 3G0; Hunkel v. Winemil- 
ler, 4 Ilarr. & Mcll. (Md.) 429. 1 Am. Doe. 
411. 

ENDOWMENT INSURANCE. See Insur- 

ANCE. 



ENEMY 


1040 


ENGAGED 


EN EMr. A nation wliich is at war with 
another. A citizen or a subject of such a 
nation. Any of the subjects or citizeus of a 
state in amity with anotlier state who have 
commenced or have madc preparations for 
commencing hostilities against the latter 
òtate, and also the citizens or subjcets of a 
state in amity with anotlicr state who are in 
the service of a state at war with it. See 
Salk. 035; Bacon, Abr. Trcason , G ; Monom 
gahela Ins. Co. v. Chester, 43 Pa. 491. 

By the term enemy is also understood a person 
who is desirous of doing injury to another. The 
Latins had two terms to signify these two elasses 
of pcrsons: the first, or the public enemy, they 
called liostis, and the latter, or the private enemy, 
inimicus. 

An enemy subject cannot, as a general rule, 
enter into any contract wliich can be enforc- 
ed in the courts of law; but the rule is not 
without exceptions; as, for example, in suits 
brougkt upon ransom bills ( q . v.), bills of ex- 
change drawn by prisoners of war, contracts 
entered into under licenses to trade with the 
enemy granted by a belligerent to its citi- 
zens; Scholefield v. Eiclielberger, 7 Pet. (ü. 
S.) 5S6, 8 L. Ed. 793; Kershaw v. Kelsey, 100 
Mass. 561, 97 Am. Dec. 124, 1 Am. Kep. 142. 

United States citizens in Cuba during the 
war with Spain were enemies, and cannot 
rccover from the United States for property 
destroyed; Juragua Iron Co. v. U. S., 212 U. 
S. 297, 29 Sup. Ct. 3S5, 53 L. Ed. 520. See 

PUBLIC EXEMY. 

E N F E 0 F F. To make a gift of any corpo- 
real hereditaments to another. See Feoff- 

MENT. 

ENFRANCHISE. To make free ; to in- 
c-orporate a man in a society or body politic. 
Cun. Dict. 

ENFRANCHISEiyiENT. Giving freedom 
to a person. Admitting a person to the free* 
dom of a city. A denizen of England, or a 
c-itizen of London, is said to be enfranchised. 
So, too, a villein is enfranchised when he ob- 
tains his freedom from his lord. Termes de 
la Ley; 11 Co. 91. 

Tlie word is now used principally either 
of the manumission of slaves ( q . v.), of giv- 
ing to a borough or other constituency a 
rigkt to return a member or members to par- 
liament, or of the conversion of copyhold in- 
to freehold. Moz. & W. L. Dict 

ENFRANCHISEMENT OF C0PYH0LD. 

The change of the tenure by which lands are 
held from copyliold to freekold, as by a con- 
veyanc-e to the copyholder or by a release of 
the seignorial rights. 1 Watk. Copy. 362; 
1 Steph. Com. 632; 2 id. 51. 

ENGAGED. Within the meaning of a by- 
law of a fraternal order, one is engaged in 
the sale of liquor who is a partner in the 
saloon business, though he performs no labor 
in or about the saloon and takes no active 


part in tlie business. Graves v. Knights of 
Maccabees of thc World, 199 N. Y. 397, 92 N. 
E. 792, 139 Am. St. Rep. 912. 

ENGAGEMENT. In French Law. A con- 
trac-t. The obligations arising from a quasi 
contract. 

The terrns obligation and engageinent are said to 
be synonymous; 17 Toullier, n. 1 ; but the Code 

seems spccially to apply the term engagement to 
those obligations which the law imposes on a man 
without the intervention of any contract, either on 
the part of the obligor of the obligee; art. 1370. An 
engagement to do or omit to do something amounts 
to a promise ; Rue v. Rue, 21 N. J. L. 3C9. 

Promises or debts of a marricd woman, 
not expressly charged on her separate es- 
tate, are termed her general engagements , 
not binding it unless made with reference to 
and upon the credit of it. L. R. 4 C. P. 593; 
L. R. 2 Eq. 1S2; 3 De G., F. & J. 513. Sce 
Agreement; Contract; Promise. 

ENGLAND. See United Kingdom of 
Great Britain and Ireland. 

ENGLESHIRE. A law was made by Can- 
ute, for tlie preservation of his Danes, that, 
when a man was killed, the hundred or town 
skould be liable to be amerced, unless it could 
be proved that tlie person killed was an Eng- 
lishman. This proof was called Engleshire. 
-It consisted, generally, of the testimony of 
two males on the part of the fatlier of him 
who had been killed, and two females on the 
part of his motker. 1 Hale, Pl. Cr. 447; 4 
Bla. Com. 195; Spelman, Gloss. 

ENGLISH MARRIAGE. This phrase may 
refer to the place where the marriage was 
solemnized, or it may refer to the national- 
ity and domicil of tlie parties between whom 
it was solemnized, the place where the union 
so created was to have been enjoyed. 6 Prob. 
Div. 51. 

ENGRAVING. See Copyright. 

ENGR0SS. To copy the nide draught of 
an instrumcnt in a fair, large hand. To 
write out, in a large, fair liand, on parck- 
ment. The term is applied to statutes, which, 
after being read and acted on a sufficient 
number of times, are ordered to be engrossed. 
Anciently, also, used of the process of mak- 
ing the indenture of a fine. 5 Co. 39 ö. 

In Criminal Law. To buy up such large 
quantities of an article as to obtain a mo- 
nopoly of it for the purpose of selling at an 
unreasonable price. The tendency of modern 
iaw is very decidedly to restrict the applica- 
tion of the law against engrossing; and is 
very doubtful if it applies at all except to 
obtaining a monopoly of provisions; 1 East 
143. And now the common-law offence of tke 
total engrossing of any commodity is abol- 
ished by Stat. 7 & S Vict. c. 24. Merely buy- 
ing for the purpose of selling again is not 
necessarily engrossing. 14 East 406; 15 id. 
511. See Combinations; Restraint of 
Trade; Monopoly. 
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ENGROSSER. One who engrosses or 
writes on purcliment in a large, fair hand. 

Onc who purchases large quantities of any 
eommodity in order to have the command of 
the market and to sell them agaiu at high 
prices. 

ENGROSSING. The offence committed hy 
an cngrosser. 

ENHANCED. Taken in an unqualified 
sense, it is equivalent to “increased,” and 
comprehends any increase in value bowever 
caused or arising. Thornburn v. Doscher, 32 
Fed. S32. 

ENITIA PARS (L. Lat.). The part of the 
eldest. Co. Litt. 16G; Bacon, Ahr. Coparcav- 
ers (C). 

When partition is voluntarily made among 
coparceners in England, the eldest has the 
first choice, or primcr clcction (q. v.)\ and 
the part wbich sbe takes is called cnitia pars. 
This right is purely personal. and desceiuls: 
it is also said that even her assignee shall 
enjoy it; but this has beeu doubted. The 
word cnitia is said to be derived from the 
old French eisnc , the eldest; Bac. Abr. Co- 
parcencrs (C); Iveilw. 1 a, 40 a ; Cro. Eliz. 1S. 

ENJOIN. To command; to require: as, 
private individuals are not only permitted, 
l)ii t eujoiued, by law, to arrest an offender 
wben present at tbe time a felouy is commit- 
ted or a dangerous wound given, on pain of 
fine and imprisonment if the wrong-doer es- 
cape through tlieir negligence. 1 Ilale, Pl. 
Cr. 5S7; 1 East, Pl. Cr. 20S; Ry. & M. 03. 

To command or order a defendant in equi- 
ty to do or not to do a particular tliing by 
writ of iujunction. See 55 Ch. Div. 418; In- 
junction. 

ENLARGE. To extend: as, to enlarge a 
rule to plead is to exteud tlie time during 
which a defendant may ])lead. To enlarge 
means, also, to set at liberty: as, tbe pris- 
oner was enlarged on giving bail. 

ENLARGING. Exteudiug, or making more 
comprehensive : as, an enlarging statute, 
which is one extcnding the common law. En- 
larging an estate is the increasing an estate 
in land, as where A. has an estate for life 
with remainder to B. and his lieirs, and B. 
relcases his estate to A. 2 Bla. Com. 324. 
See Release. 

E N LISTM E NT. Tlie act of making a con- 
tract to serve tbc government iu a subordi- 
nate capacity, either in the army or navy. 
The contract so made is also called an eu- 
listment. A drafted man is said to be “eu- 
listed'’ as well as a vohmtecr, but tbe term 
does not apply to one entcring the army un- 
der a commissiou; Inhabitants of Sheflield v. 
Inliabitants of Otis, 107 Mass. 2S2; Ililliard 
v. Stewartstown, 4S N. II. 2S0. Thc contract 
of enlistment involves a cliange in the status 
of the recruit, wbicb be cannot throw off at 
Bouv.—GG 


will, though he may violate his contraet; In 
re Grimley, 137 U. S. 147, 11 Sup. Ct. 54, 34 
L. Ed. G3G. 

Fraudnlent enlistment is an offen^e puu- 
ishable by general court-martial; Act Marcli 
3, 1893. Boys bctwoen tlie ages of 1G and ls 
are authorized to enlist if they have the con- 
sent of tbeir parents or guardians; R. S. 
1419. But a minor who has been enlisted in 
cither service without tho consent of his par- 
ents or guardiau is both <lc faeto and dc jurr 
in the service, and is liable to bo tricd aud 
punishcd for anv infraetion of the regulatious. 
The lack of such consent will require his dis- 
charge from the service, but it will not ab- 
solve him from punisbment for offences com- 
mitted wliile in the service; Dillingham v. 
Booker, 1G3 Fed. G9G, 90 C. C. A. 280, 1S L. 
R. A. (N. S.) 95G, 1G Ann. Cas. 127; U. S. v. 
Reaves, 12G Fed. 127, G0 C. C. A. G75; In re 
Scott, 144 Fed. 79. 75 C. C. A. 237; In re 
Lessard, 134 Fed. 305. But in Ex parte Lisk, 
145 Fed. SG0, it was hehl that wbere tbe stat- 
ute required tbe consent of the pareuts, and 
such consent was not given, the minor was 
not a person “bclonging to the navy,” and 
the naval authorities could not detain him 
in cnstody with a view to baving him tried 
by a naval court-martial for fraudulent en- 
listment, when thc real issue was his legal 
right to enter the uavy, and whether he \y;is 
lawfully therein or not ; followed in Dilliug- 
ham v. Bakley, 152 Fed. 1022, S2 C. C. A. 
G59, affirming Ex parte Bakley, 14S Fod. 5G. 

Wliere the jurisdiction of the civil courts 
hasattached in habeas corpus proccedings be- 
fore charges are preferred against a minor 
for fraudulcnt enlistment and au arrest 
made, he is entitled to be discharged; Ex 
parte Houghtou, 129 Fed. 239; contra, Ex 
parte Lewkowitz, 1G3 Fed. G4G. In U. S. v. 
Wright, 5 Phila. 299. Fed. Cas. No. 1G.77S, it 
was held thc enlistment of a minor without 
his parents' conseut was illegal, and his sub- 
soqucnt desertion was but a disclaimer of 
his contract, which he had a right to make, 
citing and followiug Com. v. Fox, 7 Pa. 33G. 
But the right to a discharge is denied to a 
minor, hiinsclf the petitioner, on tlie ground 
that the contract was valid so far as the 
minor himself is conccrned ; In re Morrissey, 
137 U. S. 157, 11 Sup. Ct. 57, 34 L. Ed. G44 : 
Iu re Ilearn, 32 Fed. 141. See 22 II. L. R. 
144. A federal conrt may discharge on ha- 
hcas corpus; Ex parte Schmeid, 1 Dill. 5S7. 
Fed. Cas. No. 12.401; but not a state eourt: 
Tarble’s Case. 13 Wall. (U. S.) 397, 20 L. Ed. 
597. 

The receipt of pay seems to be tantamount 
to an enlistment or pcrhaps evidence thereof. 
Art. of War 47 provides for the punishment 
of “any soldier who. having received pay or 
liaving been duly enlisted.” etc., “deserts.” 
etc. In Re Grimley. 137 U. S. 147, 11 Sup. 
Ct. 54, 34 L. Ed. 036, it was held that takiug 
thc oath of enlistment “was the pivotal fact 
wbich operated to chauge the status.” 
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E N 0 R M I A (Lat.). Wrongs. See Alia En- 

ORMIA. 

ENQUETE or ENQUEST. In Canon 
Law. An exainination of witnesses in the 
presence of a judge authorized to sit for this 
purpose, taken in writing, to be used as ev- 
idence in the trial of a cause. The day of 
hearing must be speciüed in a notice to the 
opposite party; 9 Low. C. 392. It may be 
opened, in some cases, before the ti’ial; 10 
Low. C. 19. 

ENROLL. To register; to enter on the 
rolls of chancery, or other courts; to make 
a record. 

ENROLMENT. The registering or enter- 
ing on the rolls of chancery, king r s bench, 
common pleas, or exchequer, or by the clerk 
òf the peace in the records of the quarter 
sessions, of any lawful act : as, a recog- 
nizance, a deed of bargain and sale, and the 
like. Jacob, Law Dict. For the terms “en- 
rolment” and “registration” as used in the 
United States merchant shipping laws, see 
R. S. tit. 50; 21 Stat. L. 271; 1S id . 30; The 
Mohawk, 3 Wall. (U. S.) 566, 18 L. Ed. 67; 
Vessel. 

ENSLEGIS. A being of the law; a legal 
entity. Used of corporations. 

ENTAIL. A fee abridged or limited to the 
issue, or certain classes of issue, instead of 
descending to all the heirs. 1 Washb. R. P. 
66; 2 Bla. Com. 112, n.; Wms. R. P. 61. 

To restrict the inheritance of lands to a 
particular class of issue. 1 Washb. R. P. 66; 
2 Bla. Com. 113. See Fee-Tail. 

ENTENCION. In Old English Law. The 

plaintiff’s declaration. 

ENTER. To go upon lands for the pur- 
pose of taking possession ; to take possession. 
In a strict use of terms, entry and taking 
possession would seem to be distinct parts of 
the same ac-t; but, practically, entry is now 
merged in taking posscssion. 1 Washb. R. P. 
10, 32 ; Stearn, Real Act. 2. 

To cause to be put down upon the record. 
An attorney is said to enter his appearance, 
or the party himself may enter an appear- 
ance. See Entry. 

ENTERTAINMENT. Something connected 
with the enjoyment of refreshment rooms, 
tables, and the like. It is sometliing be- 
yond refreshments; it is the accommodation 
provided whether that includes musical or 
other amusements or not. L. R. 10 Q. B. 595. 
It is synonymous with board; Scattergood v. 
Waterman. 2 Miles (Pa.) 323; but it may in- 
clude refreshment, without seating accom- 
modation; 1 Ex. Div. 3S5. See Place of 
Amusement. 

ENTICE. To solicit, persuade, or procure. 
Nash v. Douglass, 12 Abb. Pr. N. S. (N. Y.) 
187. The euticing desertions from the army 
or navy or arsenals of the United States is 


punishable by fine and imprisonment. R. S. 
§§ 1553, 166S, 5455, 5525. 

A husband may recover compensation for 
enticing his wife away; French v. Deane, 19 
Colo. 504, 36 Pac. 609, 24 L. R. A. 3S7; Tas- 
ker v. Stanley, 153 Mass. 14S, 26 N. E. 417, 
10 L. R. A. 46S. It is no defence to show 
that they had not lived happily together, 
though it may go in mitigation of damages; 
Hadley v. Heywood, 121 Mass. 236; Bailey v. 
Bailey, 94 Ia. 59S, 63 N. W. 341. Stronger 
evidence is required where a parent har- 
bors his daughter; it ought to appear that 
there were improper motives; Hutcheson v. 
Peck, 5 Johns. (N. Y.) 196; Schoul. Husb. & 
W. § 64; Glass v. Bennett, S9 Tenn. 478, 14 
S. W. 10S5; White v. Ross, 47 Mich. 172, 10 
N. W. 1SS. So of a wife’s action against her 
husband’s parents for enticing him away 
from her; Reed v. Reed, 6 Ind. App. 317, 33 
N. E. 638, 51 Am. St. Rep. 310; and probably 
of a brother’s harboring his sister; Glass 
v. Bennett, S9 Tenn. 479, 14 S. W. 10S5. It 
has been held that neither at common law 
nor under statutes giving a wife the right to 
sue has she a riglit of action for enticing 
away her husband; Duffies v. Duffies, 76 
Wis. 374, 45 N. W. 522, S L. R. A. 420, 20 
Am. St. Rep. 79; Doe v. Roe, 82 Me. 503, 20 
Atl. S3, 8 L. R. A. S33, 17 Am. St. Rep. 499; 
Ilester v. Hester, S8 Tenn. 270, 12 S. W. 446; 
but the weight of authority is that the ac- 
tion will lie at common law; Holmes v. 
Ilolmes, 133 Ind. 386, 32 N. E. 932; Waldron 
v. Waldron, 45 Fed. 315; Hodgkinson v. 
Hodgkinson, 43 Neb. 269, 61 N. W. 577, 27 L. 
R. A. 120, 47 Am. St Rep. 759; Bennett v. 
Bennett, 116 N. Y. 584, 23 N. E. 17, 6 L. R. 
A. 553; 9 H. L. Cas. 577. See Warren v. 
Warren, 89 Mich. 123, 50 N. W. 842, 14 L. R. 
A. 545. See Allenation of Affection. 

A parent has a right of action against one 
who improperly entices his minor child 
away from him; Grand Rapids & I. R. R. Co. 
v. Showers, 71 Ind. 451; Caughey v. Smith, 
50 Barb. (N. Y.) 351; L. R. 2 C. P. 615; in 
tort or assumpsit; Tiffany, Pers. & Dom. 
Rel. 2S4. The action is on the theory of loss 
of services, and the relation of master and 
servant, either actual or construetive, must 
be proven; id.; Magee v. Holland, 27 N. J. 
L. 86, 72 Am. Dec. 341. 

A master has a right of action for know- 
ingly enticing his servant; 2 El. & Bl. 216; 
Bixby v. Dunlap, 56 N. H. 456, 22 Am. Rep. 
475 and note; Jones v. Blocker, 43 Ga. 331; 
Duekett v. Pool, 33 S. C. 238, 11 S. E. 6S9; 
even tliough the contract of employment was 
one which the servant could terminate at 
will; Haskins v. Royster, 70 N. C. 601, 16 
Am. Rep. 7S0; L. R. 2 C. P. 615; but not 
where it had expired by its own limitations; 
Boston Glass Manufactory v. Binney, 4 Pick. 
(Mass.) 425. The doctrine extends to all 
kinds of employês; Walker v. Cronin, 107 
Mass. 555; though it has been held to apply, 
at common law, only to domestic servants 


/ 
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and apprentices; Huff v. Watkins, 15 S. C. 
S2, 40 Am. Rep. OSO. 

Where one after notice continues to em- 
ploy another’s servant, the lattcr has a right 
of action, though at the time he hired liim 
tbe seeond master did not know that lie was 
hiring another mau’s servant; Schoul. Dom. 
Rel. § 4S7; but in Lumley v. Gye, 2 El. & Bl. 
216, which was an aetion for dainages causcd 
by the enticement of Wagner, a celebrated 
singcr, from one theatre to another, the nia* 
jority of the court tliought the action would 
lie. 

Enticement in some states reuders one lia- 
ble to criiiiinal prosecution; Bryan v. State, 
44 Ga. 32S; Roseberry v. State, 50 Ala. 100 ; 
State v. Dauiel, 89 N. C. 553. See Chipley v. 
Atkinson, 23 Fla. 200, 1 South. 934, 11 Am. 
St Rep. 307. 

ENTIRE. That which is not divided; that 
which is whole. 

When a contract is entire, it must, in gen- 
eral, be fully performed before the party cau 
clairn the compeusation wliich was to have 
been paid to him : for example, when a man 
hires to serve another for one year, he will 
not be entitled to leave him at any time be- 
fore the end of the year, and claim compen- 
sation for the time uuless it be done by the 
conseut or default of the party hiring; Ilair 
v. Bell, 6 Vt. 35; Stark v. Parker, 2 Fiek. 
(Mass.) 267, 13 Am. Dec. 425; McClure v. 
Pyatt, 4 McCord (S. C.) 20; Byrd v. Boyd, 4 
McCord (S. C.) 240, 17 Am. Dec. 740; Rounds 
v. Baxter, 4 Greeul. (Me.) 454 ; Hoar v. Clute, 
15 Johns. (N. Y.) 224; Watkius v. Hodges, 0 
H. & J. (Md.) 3S. See Olmstead v. Bach, 7S 
lUd. 132, 27 Atl. 501, 22 L. R. A. 74, 44 Am. 
St. Rep. 273. A contract is entire if the con- 
sideration be single aud entire, uotwithstand- 
ing the subjeet of the contract consists of sev- 
eral distiuct items ; 2 Pars. Cont. 517. See 
Divisible. 

An entire day is an undivided day, from 
miduight to miduight; Robertson v. State, 
43 Ala. 325; Ilaiues v. State, 7 Tex. App. 30; 
Lawrenee v. State, 7 Tex. App. 192. The 
words “entire use, benefit,” etc., in a trust 
deed for the benefit of a married woman, 
have been construed as equivalent to “sole 
and separate use”; Heathman v. Hall, 3S N. 
C. 414. Entire tenancy “is contrary to scv- 
eral tcnancy t signifying a sole possession iu 
one mau, whereas the other signifieth joiut 
or common iu morc.” Cowell. 

ENTIRETY. Tliis word denotes the whole, 
in contradistinction to rnoiety, whicli deuotes 
the half part A husbaud and wife, when 
jointly seized of land, are seized by eutireties 
per tout and not pcr my ct per tout, as joint 
tenants are. Jacob, Law Dict.; 2 Keut 132. 
See In re Bramberry’s Estate, 150 Pa. 02S, 27 
Atl. 405, 22 L. R. A. 594, 30 Am. St. Rep. 
04. Per Tout et non Per My. 

The same words of conveyance tliat would 
make two otlier persous joint tenants will 


make the husband and wife tenants of the 
eutirety; Georgia, etc., R. Co. v. Scott, 38 
S. C. 34, 16 S. E. 185, 839; Oglesby v. Bing- 
ham, 09 Miss. 795, 13 Soutli. 852: Nobiitt v. 
Beebe, 23 Or. 4, 35 Pac. 24^; Chambers v. 
Chambers, 92 Tenn. 707, 23 S. W. 07. 

Such an estate has tlie quality of survivor- 
ship, whcreby the heir.s of the survivor take, 
to the exclusion of the heirs of the first de- 
ceased ; Marburg v. Cole, 49 Ald. 402, 33 Am. 
Rep. 200; Kunz v. Kurtz, 8 Del. Ch. 404. 08 
Atl. 450. There can be no partition between 
tenants by eutiretics ; Chandler v. Cheney, 
37 Ind. 391; no iuterest iu it can be sold ou 
executiou for the debts of the husbaud or 
wife; id.; Almond v. Bonnell, 70 111. 537. 
But in Hiles v. Fisher, 144 N. Y. 300, 39 N. 
E. 337, 30 L. R. A. 305, 43 Am. St. Rep. 702, 
a purchaser at a mortgage foreclosure sale 
which covered the property lield in entirety 
and in which the wife did not join was held 
to beeome a tenaut iu comrnon with tbe wife 
as to such property; and to the same effect 
Washburn v. Burus, 34 N. J. L. 1S. In Butt- 
lar v. Rosenblath, 42 N. J. Eq. G51, 9 Atl. 
G95, 59 Am. Rep. 52, an act which in tcrms 
preserves to a married woman her separate 
right of property was hehl to chauge the 
status of an estate by entirety to thc extent 
of limiting tlie rights of the creditors of the 
husband to subject the use of ouly his half 
of such an estate to the payment of his debts. 

That a judgment agaiust the husband is 
not a lien on real estate owned by liimself 
and wife by entirety, and that they can cou- 
vey it free and elear of an unsatisfied judg- 
ment lien agaiust him (valid on land owued 
by him personally), is held ; Davis v. Clark. 
20 Ind. 424, 89 Am. Dec. 471, where it is said: 
“As betwoeu husbaud and wife, there is but 
one owner, and that is neither the one nor 
the other, but both togctker. The estate bc- 
longs as well to the wife as to thc liusbaud.’’ 
The husband caunot therefore possess auy 
interest separate from his wife, uor can he 
alienate or encumber the estate. From the 
peculiar nature of this cstate and from the 
legal relation of tlie parties, there must be 
uuity of estate, uuity of possession, unity of 
control, and unity in conveying or encum- 
bering it; aud it necessarily results that it 
caunot be seized and sold upon execution for 
the separate debts of either the husband or 
the wife; followed in Ilulett v. Iulow, 57 
Iud. 412, 20 Am. Rep. 04; Barreu Creek 
Ditching Co. v. Beck, 99 Ind. 247; and to 
the same cffeet, Alles v. Lyon, 210 Pa. G04, 00 
Atl. Sl, 10 L. It. A. (N. S.) 403, 110 Am. St. 
Rep. 791, 9 Auu. Cas. 137 ; Dickey v. Con- 
verse, 117 Mich. 449, 70 N. W. S0, 72 Am. St. 
Rep. 50S; Bank v. Corder, 32 W. Ya. 232, 9 
S. E. 220; Cole Mfg. Co. v. ColUer, 95 Tenn. 
115, 31 S. W. 1000, 30 L. R. A. 315, 49 Am. 
St. Rep. 921; Ray v. Long, 132 N. C. S9I, 44 
S. E. 052. 

Where a husbaud and wife sold land owned 
by them as tenauts by entirety, takiug a 
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mortgage to liusband and wlfe, tbe wife died, 
and the bond was paid, it was held that oue- 
half the proceeds belonged to the wife’s legal 
representatives; In re Baum, 121 App. Div. 
490, 100 N. Y. Supp. 113. 

Where a wife pays for land and consents 
that the title may be taken in the name of 
lierself and husband, they hold as tenants in 
entirety, and a conveyance by the husband 
passes the rights to the possession of the 
laud d\iring their joint lives, and to tlie fee 
in case the husband survive; Hiles v. Fisher, 
07 Hun 229, 22 N. Y. Supp. 795; Phelps v. 
Simons, 159 Mass. 415, 34 N. E. 057, 38 Am. 
St. Rep. 430. 

In Merritt v. Whitlock, 200 Pa. 50, 49 Atl. 
7SG, it was said it might be considered as 
still an open question whether husband and 
wife may not, since the married woman’s 
acts, take, as well as hold in common, if there 
be a clear actual intent, notwithstanding the 
presumption to the contrary. But a later 
case in the same state holds that as the qual- 
ity of the estate is determined at its incep- 
tion, that estate could not be stripped of 
any of its inc-idents except by express stat- 
utory provision existing at the time of its in- 
ception; Alles v. Lyon, 216 Pa. 604, 66 Atl. 
81, 10 L. R. A. (N. S.) 463, 116 Am. St Rep. 
791, 9 Ann. Cas. 137. 

This estate, where it exists as at common 
law, is not aflected by the statutes for the 
protection of married women, nor by statutes 
providing that conveyances to two or more 
persons shall be deerned to create a tenancy 
in common and not a joint tenancy; Kunz v. 
Kurtz, S Del. Ch. 404, 68 Atl. 450. 

As to the effect of the married woman’s 
acts on estates held by entirety, see Maeeied 
WOMAN. 

The divorce of the parties will not sever 
an estate by entirety; Alles v. Lyon, 216 Pa. 
604, 66 Atl. 81, 10 L. R. A. (N. S.) 463, 116 
Am. St Rep. 791, 9 Ann. Cas. 139; contra, 
Joerger v. Joerger, 193 Mo. 133, 91 S. W. 91S, 
5 Ann. Cas. 534; Hayes v. Horton, 46 Or. 
597, 81 Pac. 386 (by changing it into a ten- 
ancy in common). 

ENTITLE. To give a right to. L. R. 20 
Eq. 534. 

ENTRY. In Common Law. The act of 
setting down the particulars of a sale, or 
other transac-tion, in a merchant’s or trades- 
man’s account-books: such entries are, in 
general, prima facie evidence of the sale and 
delivery, and of work done ; but unless the 
entry be the original one, it is not evidence. 
See Shoet Entry; Single Entey. 

In Revenue Law. The submitting to the 
inspection of officers appointed by law, to 
collect customs, goods imported into the Unit- 
ed States, together with a statement or de- 
scription of such goods, and the original in- 
voices of the same, for the purpose of esti- 
mating the duties to be paid thereon. 

The term “entry” in the acts of congress is 


used in two senses. In many of the acts it 
refers to the bill of entry, — the paper or 
declaration which the merchant or importer 
in the ârst instance hands to the entry clerk. 
In other statutes it is used to denote, not a 
document, but a transaction; a series of acts 
which are necessary to the end to be accom- 
plished, viz. the entering of the goods ; U. S. 
v. Cargo of Sugar, 3 Sawy. 46, Fed. Cas. No. 
14,722. 

In Criminal Law. The act of entering a 
dwelling-house, or other building, in order 
to commit a crime. See Burglary. 

Upon Real Estate. The act of going upon 
the lands of another, or lands claimed as 
one’s own, with intent to take possession. 
See Guion v. Anderson, S Humph. (Tenn.) 306. 

In general, any person who has a right 
of possession may assert it by a peaceable 
enti’y, without the formality of a legal ac- 
tion, and, being so in possession, may retain 
it, and plead that it is his soil and freehold; 
3 Term 295. A notorious act of ownership 
of this kind was always equivalent to a feo- 
dal investiture by the lord, and is now allow- 
ed iu all cases where the original entry of a 
wrong-doer was unlawful. But, in all cases 
w’here the first entry was lawful and an ap- 
parent right of possession was thereby gain- 
ed, the owner of the estate cannot thus enter, 
but is driven to his action at law; 3 Bla. 
Com. 175. See Re-Entry; Forcible Entry. 

At comrnon law, no person could make a 
valid sale of land unless he had lawfully en- 
tered, and could make livery of seisin,—that 
is, could make an abtual delivery of posseS- 
sion to the purchaser. This provision w’as 
early incorporated into the English statutes, 
to guard against tiie many evils produced by 
selling pretended titles to land. A pretended 
title within the purview of the law is where 
one person claims land of whic-h another is 
in possession holding adversely to tlie claim; 
1 Plowd. SSa; Littleton § 347; Livingston 
v. Iron Co., 9 Wend. (N. Y.) 511. And now 
in most of the states, every grant of land, ex- 
cept as a release, is void as an act of main- 
tenance, if, at the time it is made, the lands 
are in the actual possession of anotker per- 
son claiming under a title adverse to that of 
the grantor; 4 Kent 446; Williams v. Jack- 
son, 5 Johns. (N. Y.) 489 ; Wolcot v. Knight, 
6 Mass. 418; Cornwell v. Clement, S7 Hun 
50, 33 N. Y. Supp. S66; Sneed v. Hope (Ky.) 
30 S. W. 20; contra , Hadduck v. Wilmartk, 
5 N. H. 1S1, 20 Am. Dec. 570; Stoever v. 
Whitman’s Lessee, 6 Binn. (Pa.) 420; Mat* 
thews v. Hevner, 2 App. Cas. D. C. 349. 
See Champerty; Buying Titles. 

In a more limited sense, an entry signifies 
the simply going upon another person’s prem- 
ises for some particular purpose. The right 
to land is exclusive, and every unw T arranted 
entry thereon without the owner’s leave, 
whether it be enclosed or not, or unless the 
person entering have an authority given him 
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by law, is a trosi>ass; Aflams v. Freeman, 12 
Jolms. (X. Y.) 40S, 7 Am. Dec. 327 ; Wells v. 
Mowell, 19 Jolins. (X. Y.) 3S5. But the own- 
er’s licen.se will sometimes be presumed, anü 
then \\ill eontiiiue in force uutil it is actualiy 
revoked by the owner; Dexter v. Ilazen, 10 
Johns. (X. Y.)'24G; Willes 195; Tayl. L. & 
T. 7GG. See Licexse. 

Authority to enter upon lands is given by 
law in nuiny cascs. See Arbest. 

The proprietor of cliattels may under somd 
circumstauccs enter tlie land of another ur>- 
on which they are placed, and remove them, 
provided they are tliere without his default: 
as, where his tree has blown down into the 
adjoining elose hy the wind, or his fruit has 
fallen from a branch which overhung it; 20 
Vin. Ahr. 41S; 2 Greenl. Ev. § 027. 

A landlord also may enter, to distrain or 
to demand rent, to see whether waste has 
been eommitted, or repairs made, and may go 
into the house for either purpose, provided 
the outer door he open; Cro. Eliz. S7G; 2 
Greenl. Ev. § G27. So, if he is bound to re- 
pair, he has a right of entry given him by 
law for that purpose; Moore SS9. Or if trees 
are excepted out of a demise, the lessee has 
a right of entering to prune or fell them; 
11 Co. 53; Ta.vl. L. & T. § 7G7. A tenant be- 
comes a trespasser after the expiration of 
his term, though his holding is in good faith 
under color of a reasonable claim of right; 
and tlie landlord may forcihly enter thereon 
and eject him witbout legal process; Free- 
man v. Wilson, 1G R. I. 524. 17 Atl. 921 ; Al- 
len v. Keily, 17 R. I. 731, 24 Atl. 77G, 16 L. 
R. A. 79S, 33 Am. St. Rep. 905. 

So any man may throw down a public nui- 
sance; and a private onc may be tlirown 
down by the party grieved, and this before 
any prejudice happens, hut only from the 
probability that it may happen ; Wehb, Poll. 
Torts 513; 5 Co. 102. And see 1 Browul. 
212; 12 Mod. 510; W. Jones 221; 1 Stra. 
6S3; Kiefer v. Carrier, 53 Wis. 404, 10 X. W. 
562. To this end, the abator has authority 
to enter the elose in which it stands. See 
Xuisance. 

In Practice. The placing on record the 
various proceedings in an action, in technicaT 
language and order. The extreme stilctness 
of the old praetice is somewhat relaxed, hut 
tlie term entry is still used in this connec- 
tion. “Books of Eutries” were formerly 
nmch relied on, containing forms or prece- 
dents of the proeeedings in various actions as 
tliey appear on record. 

In the law hooks the words entry and en- 
tered are frequently used as synonymous 
with recorded; Lent v. Ry. Co., 130 N. Y. 504, 
29 N. E. 9SS. See Blatehford v. Newberry, 
100 111. 4S4; McLaughlin v. Doherty, 54 Cal. 
519. 

For entry of publie lands, see Pre-emption 
Right. For the terms entry of judgment, 
entry of appearance, entry for copyright, see 
Judgment; Appearance; Copyrigiit. 


ENTRYAD COMMUNEM LEGEM. A writ 
which lay in favor of the reversioner, when 
the teuant for term of life. tonant for term 
of another’s life, tenant hy the curtesy, or 
tenant in dower had aliened and died. Tom- 
lin, Law Dict Long obsolete, and abolished 
in 1833. 

ENTRY, V/RIT 0F. In Old Practice. A 

real aetion bronght to reeover the possession 
of lands from one who wrongfully withholds 
possession thereof. 

Such writs were said to be in the Quibus , 
where the snit was brouglit against tlie par- 
ty who couunitted the wrong; in the /'cr, 
where the tenaut against whom the action 
was hrouglit was eitlier heir or grantee of 
the original wrong-doer ; in the Pcr and 
Cui , where there had been two desceuts, two 
alienations, or deseent and an alienatiou; id 
the Post, where the wrong was reinoved he- 
yund the degrees mentioned. 

The above designations are derived from signifi- 
cant Latin words in the respective forms adaptct) 
to the cases given. A descent or aiienation on the 
part of the disseisor constituted a degree (see Co. 
Lill. 2o9 a) ; aud at common law the writ couid be 
brought only within the degrees (two), the demand- 
ant after that being driven to his writ o£ righi. LJy 
the stalute of Marlbridge ( q. v.), 52 Hen. III. c. 30 
(a. d. I2G7), however, a writ of entry, after (post) 
those degrees had been passed in the alienation of 
the estate, was allowed. Where there had bten no 
desccnt and the demandant himself had been dis- 
possessed, the writ ran, Proccipe A quod reddat li 
scx acras tcrrae, etc. de quibus idcm A, etc. (com- 
mand A to restore to B six acres of land, elc., o/ 
tchich the said A, etc.) ; if there had been a descent 
after the description came, the clause, in quod idcrn 
A non habct ingressum nisi per C qui illud ci dcm- 
isit (into which the said A, the tenant, has no eniry 
but through C, who demised it to him) ; where 
there were two descents, nisi per D cui C illud dcm • 
isit (but by D, to whom C demised it) ; where it 
was beyond the degrees, nisi post disseisinam quam 
C (but aftcr the disseisin which C, ihe origioal dis- 
seisor, did, etc.). 

The writ was of many varieties, also, according to 
the character of the title of the claimant aod tho 
circumstances of the deprivation of posscssion. 
Booth enumerates aDd discusses twelve of these, of 
whicb some are sur disscisin, sur intrusion, ad com- 
munem lcgcm, ad tcrminum qui preterit, cui in vita, 
cui ante divortium, etc. Either of these might, of 
course, be brought in any of the four degrees, as the 
circumstances of the case required. The use of 
writs of entry has been long since abolished in Eng- 
land ; but they are slill in use in a modified form 
in some states, as the common means of rccovering 
possession of realty against a wrongful occupant ; 
Emerson v. Thompson, 2 Pick. (Mass.) 473 ; Tilson 
v. Thompson, 10 Pick. (Mass.) 359; Bean v. Moullon, 
5 N. II. 450; Roweil v. Milcheli, GS Me. 21; Day 
v. Philbrook, So Me. 90, 26 Atl. 999 ; Cole v. Inhab- 
itants of Easiham, 124 Mass. 307 ; Wilbur v. Ripley, 
124 Mass. 46S ; Pettingell t. Boynton, 139 Mass. 244, 
29 N. E. 655 ; Tappan v. Power Co., 157 Mass. 24, 31 
N. E. 703, 16 L. R. A. 353. See Stearn, Reai Act. ; 
Booth, R. A. ; Co. Litt 23S b. 

To maintain a writ of entry, the demand- 
ant who declares on his own seisin, and al- 
leges a disseisin, is required to prove only 
that he has a right of entry and need not 
prove an actual wrongful dispossession or an 
adverse possession hy the tenauts; Twomey 
v. Linnehan, 161 Mass. 91, 30 X. E. 590. 
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E N U R E. To take or kave effect To serve 
to the use, benefit, or advantage of a person. 
Tke word is often written inure. A release 
to tke tenant for life cnures to liim in rever- 
sion; tkat is, it kas the same effect for kim 
as for tke tenant for life. A disckarge of tke 
principal enures to tke benefit of tke surety. 

EWVOY. In International Law. A diplo- 
matic agent sent by one state to anotker. 

In accordance witk tke rules adopted at 
tke Congress of Yienna, in 1815, envoys are 
placed among diplomatic agents of tke sec- 
ond class. Tkey are not regarded as repre- 
senting tke person and dignity of tkeir sov- 
ereigns, and tkus tkey rank below ambassa- 
dors. On tke other kand, tkey are accredit- 
ed to tke sovereign of tke state and, except 
for tke obsolete privilege of treating witk 
tke head of tke foreign state personally, tkeir 
position is not substantially different from 
tkat of an ambassador (r/. v.). 1 Opp. 443- 

446. 

E 0 INSTANTI. At that instant; at tke 
very or same instant; immediately. 1 Bla. 
Com. 196, 249; 1 Co. 13S ; Black, L. Diet. 

EORLE (Sax.). An earl. Blount; 1 Bla. 
Com. 39S. The governor of a province. 

EPILEPSY. A disease of tke brain, wkich 
occurs in paroxysms witk uncertain inter- 
vals between tkem. 

These paroxysms are characterized by the loss of 
sensation, and convulsive motions of the muscles. 
When long continued and violent, this disease is 
very apt to end in dementia. It gradually destroys 
the memory and impairs the intellect, and is one 
of the causes of an unsound mind. 

A statute forbidding tke marriage of epi- 
leptics is held not unconstitutional as unjust- 
ly discriminating against certain persons; 
Gould v. Gould, 7S Conn. 242, 61 Atl. 604, 
2 D. R. A. (N. S.) 531. As to tke effect of 
concealment of epilepsy under tkis statute, 
see Divorce. 

EPIQUEYA. In Spanish Law. Tke benig- 
nant and prudent interpretation of tke law 
according to tke eircumstances of tke time, 
place, and person. Tkis word is derived 
from tke Grêek, and is synonymous witk tke 
word equity. See Murillo, nn. 67, 68. 

EPISCOPACY. A form of government by 
diocesan biskops; tke office or condition of 
a biskop. 

EPISCOPALIA. Synodals, or payments 
due tke biskop. 

EPISCOPUS (L. Dat.). In Civil Law. A 

superintendent; an inspector. Tkose in 
eack municipality wko kad the eharge and 
oversigkt of tke bread and otker provisions 
whick served the citizens for their daily 
food were so called. Vicat; Du Cange. 

A kiskop. Tbese biskops, or episcopi , were 
lield to be tke suceessors of tke apostles, 
and kave various titles at different times in 
history and according to tkeir different du- 
ties. It was applied generally to tkose who 


kad autkority or were of peculiar sanctity. 
After tkc fall of tke Roman empire tkey 
came to kave very considerable judicial pow- 
ers. Du Cange; Vicat; Calvinus, Lex. 

EPISTOL/E (Lat.). In Civil Law. Re- 

scripts; opinions giveu by tke emperors in 
cases submitted to them for decision. 

Answers of tke emperors to petitions. 

Tke answers of eounsellors ( juris-con~ 
sulta ), as Ulpian and otkers, to questions of 
law proposed to tkem, were also ealled 
epistolce. 

Opinions written out. Tke term origin- 
ally signified tke same as literw. Vicat. 

EQUAL PROTECTION OF THE LAWS. 

Tke fourteentk amendment of tke constitu- 
tion of tlie United States, arnong otker pro- 
visions respecting tke life, liberty, and prop- 
erty of citizens, provides tkat no state skall 
“deny to any person within its jurisdiction 
tke equal protection of tke laws.” Tkis 
provision kas been subjected to muck judi- 
cial construction. Tke protection extends 
to “acts of tke state wkether tkrough its 
legislative, its executive, or its judieial au- 
tkorities” ; Scott v. McNeal, 154 U. S. 45, 14 
Sup. Ct. 1108, 38 L. Ed. S96; Virginia v. 
Rives, 100 U. S. 313, 25 L. Ed. 667; Ex 
parte Virginia, 100 U. S. 339, 25 L. Ed. 676; 
Neal v. Delaware, 103 U. S. 370, 26 L. Ed. 
567. In Ckicago, B. & Q. R. Co. v. Chicago, 
166 U. S. 226, 17 Sup. Ct. 581, 41 L. Ed. 979, 
Harlan, J., for tlie court, said: “But it must 
ke observed that tke prohibitions of tke 
amendment refer to all tke instrumentalities 
of tke state, to its legislative, executive, and 
judicial autkorities, and, tkerefore, wkoever 
by virtue of public position under a state 
government deprives anotker of any rigkt 
protected by tkat amendment against dep- 
rivation by tke state, ‘violates tke constitu- 
tional inkibition, and, as ke acts in tke name 
and for tke state, and is elotked witk tke 
state’s power, kis act is tkat of tke state.’ 
This must be so, or, as we kave often said, 
tke coustitutional prokibition kas no mean- 
ing, and ‘tke state kas clothed one of its 
agents witk power to annul or evade it’ ” 
See Gibson v. Mississippi, 162 U. S. 565, 16 
Sup. Ct. 904, 40 L. Ed. 1075; Yick Wo v. 
Hopkins, 118 U. S. 356, 6 Sup. Ct. 1064, 3.0 L. 
Ed. 220. Tkat amendment conferred no new 
and additional rigkts, but only extended tke 
protection of tke federal eonstitution over 
rigkts of life, liberty, and property tkat 
previously existed under all state constitu- 
tions. Prior to tke passage of tkis amend- 
ment “tke laws of all the states in terms 
gave equal protection to all wkite persons. 
Tkis amendment, kowever, is general, and 
forbids tke denial to any class of persons the 
equal protection of tke laws by any state; 
and tkere is no doubt tkat class legislation 
is forbidden;” State v. Holden, 14 Utah, 71, 
46 Pac. 756, 37 L. R. A. 103. “Wkat must 
constitute a denial of tke equal protection 
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of the law will depencl, in tliis vicw, in a 
large mcasnre, upon wliat riglits of the law 
have been conferred, or protection extended, 
under the constitution and laws of the par- 
ticular state in which the question arises. 
As the constitution and laws of the states 
vary, the proposition tliat each case must, 
to an extcnt, depend upon its own facts, is 
especially applicable to this class of eases. 
When the state itself uiulertakes to deal 
with its citizens by legislation, it does so un- 
der certain limitations, and it may not sin- 
gle out a class of citizens, and subjcct that 
class to pppressive discriinination, especially 
in respcct to those rights so important as to 
be protected by constitutional guaranty. 
That tlie prohibitions of that amendment are 
now regarded as protecting the eitizen 
against a.denial of the eqnal protection of 
the law, and against taking property without 
due proecss of law, nnder the power of taxa> 
tion, is a proposition clearly deducible from 
the many causes in whicli that question has 
been consideredNashville, C. & St. L. Ity. 
v. Taylor, SG Fed. 1GS, 1S5. See Fiuvileges 

AND IMMUNITIES; ClYIL ItlGIITS ; DUE FfiO- 
CESS OF LaW. 

r Phe guaranties of dne process of law and 
of equal protection of tlie laws are rights 
secured to all persons whether citizens or 
not. The two are in most cases treated to- 
gether, though occasionally differcntiated. 
The guaranty means as well equal exemp- 
tion from all burdens as equal accessibility 
to the courts; In re Ah Fong, 3 Sawy. 144, 
Fed. Cas. No. 102; San Mateo County v. R. 
Co., 13 Fed. 722; Santa Clara County v. R. 
Co., 1S Fed. 3S5; and it is not confined to 
citizens, but applies to all persons, native 
or foreign, within this country; Fraser v. 
Torley Co., S2 Fed. 257 ; In re Ah Fong, 3 
Sawy. 144, Fed. Cas. No. 102; though not 
non-residents; Steed v. Ilarvey, 1S Utah 307, 
54 Fac. 1011, 72 Ain. St. Rep. 7S9. Cut in 
State v. Ins. Co., 70 Conn. 590, 40 Atl. 405, 
00 Am. St. Rep. 13S, it was said to be only 
for the benefit of persons physieally present 
within the territorial jurisdiction of the 
state. A corporation is not a citizen within 
the meauing of the amendment securing 
privileges and immunities, but it is a person 
under the equal protection clause; Pembina 
Consol. Silver Min. & Mill. Co. v. Fennsyl- 
vania, 125 U. S. 181, S Sup. Ct. 737. 31 U Ed. 
050; McQuire v. R. Co., 131 Ia. 340, 108 N. 
W. ;k> 2, 33 L. R. A. (N. S.) 700; Ilammond 
Beef & Frovision Co. v. Best. 91 Me. 431, 40 
Atl. 3fiS, 42 L. R. A. 52S; and so is a rail- 
road corporation; Smyth v. Ames. 109 U. S. 
40G, 1S Sup. Ct. 41S, 42 L. Ed. S19; and a 
mutiial insurance company; Iluher v. Mar- 
tin, 127 Wis. 412. 105 N. W. 1031, 1135, 3 L. 
R. A. (N. S.) 053, 115 Aiu. St. Rep. 1023, 7 
Ann. Cas. 400. F»ut a private corporation not 
created by the laws of the state nor doing 
business in it is not within its jurisdietion 
so as to invoke the protection of the 14th 
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Amendmerit; Blake v. McClung, 172 U. S. 
239, 19 Sup. Ct. 105, 43 L. Ed. 432; Ilawlev 
v. Hurd, 72 Vt. 122, 47 Atl. 401. 52 L. R. A. 
(N. S.) 195, S2 Am. St. Rep. 922; tlie onlv 
limitation being when the corporatiou is iti 
the employment of the fedcral government 
or in business which is strictly intcrstate 
commerce ; Fembina Consol. Silver Min. & 
Mill. C'o. v. I’ennsylvania, 125 U. S. lbl, 3 
Sup. Ct. 737, 31 L. Ed. 050. 

The amendment “was not intendod to com- 
pel the state to adopt an iron rule of equal 
taxation,*’ nor “to prevent a state from ad- 
justing its system of taxation in all proper 
and reasonable ways”; Bell’s Gap R. <’o. v. 
Fennsylvania, 134 U. S. 232, 10 Sup. Ct 533, 
33 L. Ed. S92. Taxation must be equal and 
unifonu as well as regards the mode of as- 
sessment as in the rate of charge; Sau Mateo 
County v. R. Co., 13 Fed. 722; Santa Clara 
County v. R. Co., 18 id . 3S5 ; but this may 
be done by different otticers if tlie method is 
uniform; San Franeisco & N. F. R. Co. v. 
State Board of Equalization, 00 Cal. 12. 

The prohibition against the denial of equal 
protection of the laws does not require that 
tlie law shall have an equality of operatiou. 
in the sense of an indiscriminate operation 
on persons merely as such, but on persons ac- 
cording to their relation. It does not pre- 
vent states from distinguishing, selecting and 
classifying objects of legislation within a 
wide range of discretion, provided only that 
the discretion must be based upon some 
reasonable ground; Interstate Consol. *St. 
Ry. Co. v. Massachusetts, 207 U. S. 79, 2S 
Sup. Ct. 20, 52 L. Ed. 111, 12 Ann. Cas. 555; 
affirming Com. v. Ry. Co., 1S7 Mass. 43G, 73 
N. E. 530, 11 L. R. A. (N. S.) 973, 2 Ann. 
Cas. 419; some differenee whicli bears a just 
and proper relation to the classification and 
not a mere arbitrary sclection; Magown v. 
Bank, 170 U. S. 2S3, 1S Snp. Ct. 594, 42 L. 
Ed. 1037; Watson v. Maryland, 21S U. S. 
173, 30 Sup. Ct. 044, 54 L. Ed. 9S7. Legisla- 
tion which regulates business may well make 
distiuctions dependent upon tlie degrces of 
evil withont being unrcasonable or in con- 
flict with the equal protection of the laws ; 
Heath & Milligan xMfg. Co. v. Worst, 207 l T . 
S. 33S, 2S Sup. Ct. 114, 52 L. Ed. 230. The 
mere fact of classification will not relieve: 
it must be based on rcasonable grounds aml 
not mere arbitrary selection; but it sufiices 
if the statute is applicable to all pcrsons uu- 
der like circumstances and does not subject 
individuals to an arbitrary exercise of pow- 
er; Jonos v. Brim. 105 U. S. 1S0, 17 Sup. Ct, 
2S2, 41 L. Ed. 077; or if a law operates alike 
npon all persons similarly situated ; Walston 
v. Nevin, 128 U. S. 578, 9 Sup. Ct. 192, 32 L. 
Ed. 51 1 : or a law or course of proceedings 
has heen applied to any other person in the 
state imder similar cireumstanees and con- 
ditions; Tinsley v. Andcrson, 171 U. S. 101. 
18 Sup. Ct. S05, 43 L. Ed. 91. Legislation 
may be limited as to objects or torritory if 
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all persons subject to it are treated alike 
under like circumstances and conditions; 
Ilayes v. Missouri, 120 U. S. 08, 7 Sup. Ct. 
350, 30 L. Ed. 57S; Giles v. Teasley, 193 U. 
S. 14S, 24 Sup. Ct. 359, 4S L. Ed. G55. It 
cannot discriminate in taxation against for- 
eign corporations lawfully doing business 
within tbe state; Soutliern R. Co. v. Greene, 
21G U. S. 400, 30 Sup. Ct. 2S7, 54 L. Ed. 536, 
17 Ann. Cas. 1247. 

“Classification must Uave relation to the 
purpose of the legislature, but logical ap- 
propriateness of the inclusion or exclusion 
of objects or persons is not required. A 
classification may not be merely arbitrary, 
but necessarily there must be great freedom 
of discretion even thougli it result in ‘ill- 
advised, unequal and oppressive legisla- 
tion’Heath & Milligan Mfg. Co. v. Worst, 
207 U. S. 338, 28 Sup. Ct. 114, 52 L. Ed. 23G, 
quotiug Mobile County v. Kimball, 102 U. S. 
G91, 26 L. Ed. 238. 

In order to avoid denial of equal protec- 
tlon of the laws the police power must be 
exercised reasonably and not arbitrarily; 
Yiclc Wo v. Hopkins, 118 U. S. 3G5, 6 Sup. Ct. 
1004, 30 L. Ed. 220. 

The guaranties for equal protection of the 
laws and of dne process of law are not vio- 
lated by discrimination in the statute; Clark 
v. Kansas City, 17G U. S. 114, 20 Sup. Ct. 
284, 44 L. Ed. 392. 

As there is no vested right in procedure, 
the guaranty of equal protection of the laws 
is not violated by change of previous deci- 
sions of the state court ou questions of pro- 
cedure; Backus v. Union Depot Co., 169 U. 
S. 557, 18 Sup. Ct. 445, 42 L. Ed. 853. 

What may be regarded as a denial of the 
equal protection of the laws is a question 
not always easilv determined, as the deci- 
sions of this court and the highest courts of 
the states will show. It is sometimes difli- 
cult to show that a state enactment, having 
its source in a power not controverted, in- 
fringes rights protected by the national con- 
stitution. No rule can be formulated that 
will cover every case. But upon this general 
question we have said that the guaranty of 
the equal protection of the law means “that 
no person or class of persons shall be de- 
nied the same protection of the laws which 
is enjoyed by other persons or other classes 
in the same place and in like circumstances.” 
Connolly v. Union Sewer Pipe Co., 1S4 U. S. 
540, 558, 22 Sup. Ct. 431, 46 L. Ed. 679, quot- 
ing Bowman v. Lewis, 101 U. S. 22, 25 L. Ed. 
9S9; In re Doo Woon, 18 Fed. S98. 

The South Carolina supreme court, in ref- 
erence to the law imposing special liability 
for fires caused by locomotives, thus com- 
ments on the federal cases “Let it ,be noted 
. . . the classification for the imposition 

of special liability was not affected by the 
fact that there were other common carriers 
operating with steam which might communi- 
cate fire or whose employês might sustain 


injury through tlie negligence of their fellow 
servants; thus showing that a classification 
need not include all engaged in a general 
business, as the business of carrying freiglit 
and passengers, it may simply embrace a 
more limited class, who carry freight and 
passengers in a particular way, or by par- 
ticular instrumentalities.” McCandless v. It. 
Co., 38 S. C. 116, 16 S. E. 429, 1S L. R. A. 
440. 

State laws or ofliclal action held not to 
deny the equal protection of the laws are: 
Prescribing rules of evidence, as by prevent- 
ing Chinese from testifying in a case where 
a white person is a party; People v. Brady, 
40 Cal. 198, 6 Am. Rep. 604 (but under the 
Civil Rights Bill, negroes were entitled to 
the benefit of this law; People v. Washing- 
ton, 36 Cal. G5S) ; prohibiting the landing of 
lewd women from passenger steamers; Ex 
parte Ah Fook, 49 Cal. 402; regulating 
slaugliter houses; Slaughter-House Cases, 16 
Wall. (U. S.) 36, 21 L. Ed. 394; authorizing 
the recovery of double value for property de- 
stroyed by railroad trains; Tredway v. R. 
Co., 43 Ia. 527; excluding women from em- 
ployment in saloons or other places where in- 
toxicating liquor is sold; Ex parte Hayes, 
98 Cal. 555, 33 Pac. 337, 20 L. R. A. 701; 
Foster v. Board of Police Com’rs, 102 Cal. 
4S3, 37 Pac. 763, 41 Am. St. Rep. 194; State 
v. Reynolds, 14 Mont. 383, 3G Pac. 449; City 
of Hoboken v. Goodman, GS N. J. L. 217, 51 
Atl. 1092; Bergman v. Cleveland, 39 Ohio 
St. 651; State v. Considine, 16 Wash. 358, 47 
Pac. 755; In re Considine, 83 Fed. 157; but 
contra , In re Maguire, 57 Cal. G04, 40 Am. 
Rep. 125 (and an ordinance making it a mis- 
demeanor for any woman to go into a bulid- 
ing where liquor is sold, or to stand witbin 
fifty feet of such a building, was held an un- 
necessary interference with individual liber- 
ty; Gastenau v. Com., 10S Ky. 473, 56 S. W. 
705, 49 L. R. A. 111, 94 Am. St. Rep. 3S6) ; 
prohibiting women from frequenting places 
for the sale of intoxicating liquors; Ex parte 
Smith, 3S Cal. 709; People v. Case, 153 Mich. 
98, 116 N. W. 55S, 18 L. R. A. (N. S.) 657; 
Cronin v. Adarns, 192 U. S. 10S, 24 Sup. Ct. 
219, 4S L. Ed. 365, affirming Adams v. Cron- 
in, 29 Colo. 4SS, G9 Pac. 590, 63 L. R. A. 61; 
imposing more severe penalties for adultery 
between persons of different races; Ellis v. 
State, 42 Ala. 525; Ford v. State, 53 Ala. 
150; Green v. State, 5S Ala. 190, 29 Am. Rep. 
739; Pace v. Alabama, 106 U. S. 5S3, 1 Sup. 
Ct. 637, 27 L. Ed. 207; forbidding marriages 
between whites and blacks ; Hoover v. State, 
59 Ala.-57; Ex parte Francois, 3 Woods 367, 
Fed. Cas. No. 5,047; Ex parte Ivinney, 3 
Hughes 9, Fed. Cas. No. 7,825; or declaring 
such marriages null and void; In re Hobbs, 
1 Woods 537, Fed. Cas. No. G,550; regulating 
the charges of storage warehouses; Munn v. 
Illinois, 94 U. S. 113, 24 L. Ed. 77; Munn v. 
People, 69 111. 8.0; providing for territorial 
and municipal regulations for different parU 
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of the state; Missouri v. Lewis, 101 U. S. 22, 
25 L. Ed. 0S9; forbidding bankers and bro- 
kers, knowing that thej’ are insolvent, to re- 
ceive inoney; Raker v. State, 54 Wis. 30S, 12 
N. W. 12; imposing a tax on corporations 
measured by tlie amouut of dividends pald, 
part of sueh dividends being derived from 
capital invested in United States bonds ex- 
empted from taxation; • Ilome Ins. Co. v. 
New York. 134 U. S. 594, 10 Sup. Ct. 593, 33 
L. Ed. 1025; the provision of the Mississippi 
constitution prescribing a test of literacy for 
voting; Williams v. Mississippi, 170 U. S. 
213, 18 Sup. Ct. 5S3, 42 L. Ed. 1012; an or- 
der dismissing a writ of habcas corpus and 
remanding to custody a prisoner held in con- 
tempt when it appeared that the same proce- 
dure would bc applied to any other pcrson 
in the state under similar circnmstances and 
conditions; Tinsley v. Andcrson, 171 U. S. 
101, 1S Sup. Ct. S05, 43 L. Ed. 91; as a 
penalty for non-compliance with police regu- 
lations ; Dow v. Beidelman, 49 Ark. 455, 5 
S. W. 7lS; allowing a reasonable attorney’s 
fee as part of a judgment against a railroad 
company for damage by fire; Atchison, T. 
& S. F. R. Co. v. Matthews, 174 U. S. 90, 19 
Sup. Ct. 009, 43 L. Ed. 909 (distinguishing 
Gulf, C. & S. F. R. Co. v. Ellis, 105 U. S. 150, 
17 Sup. Ct. 255, 41 L. Ed. GG0, where a stat- 
ute, allowing such fees in suits against rail- 
road companies, for ordinary claims, was 
held unconstitutional); allowing a defendant 
on trial for homicide a less number of chal- 
lenges with a struek jury than an ordinary 
one; Brown v. New Jersey, 175 U. S. 172, 20 
Sup. Ct. 77, 44 L. Ed. 119; prohibiting auy 
person, corporation or firm from issuing any 
order, etc., payable otherwise than in money 
—what are commonly known as store or- 
ders ; Johnson, Lytle & Co. v. Spartan Nlills, 
08 S. C. 339, 47 S. E. 095, 1 Ann. Cas. 409; 
Frorer v. People, 141 111. 171, 31 N. E. 395, 
10 L. R. A. 492; establisliing separate 
schools for colored children; Bertonneau v. 
Board, 3 Woods 177, Fed. Cas. No. 1,301 ; 
Ward v. Flood, 4S Cal. 30, 17 Am. Rep. 405; 
State v. McCann, 21 Ohio St. 19S; Chrisiuan 
v. City o£ Brookhaven, 70 Miss. 477, 12 
South. 458; Corey v. Carter. 4S Ind. 327, 17 
Am. Rep. 73S; see Marshall v. Douovan, 10 
Bush. (Ky.) 0S1; denial of iujunction against 
maintaining a high school for white children 
wliile failing to maintain one for colored chil- 
dren ; Cummiug v. County Board of Educa- 
tion, 175 U. S. 52S, 20 Sup. Ct. 197, 44 L. Ed. 
202; imposiug upon railroad compauies fu- 
ture liabilities for damages to employees by 
negligence of tlieir fellow servants, etc., since 
it met a particular necessity, and all rail- 
road compauies without distinctiou were 
made subject to the same liability; Missouri 
Pac. Ry. Co. v. Maekey, 127 U. S. 205, 8 Sup. 
Ct 1101, 32 L. Ed. 107 ; Tullis v. R. Co., 175 
U. S. 348, 20 Sup. Ct. 130, 44 L. Ed. 192, mak- 
ing railroad companies liable for property 
destroyed by fire commuuicatcd\ by their 


locomotives, even though the liability did not 
depend on any negligence of the railroad 
company; St Louis & S. F. Ry. Co. v. Math- 
ews, 105 U. S. 1, 17 Sup. Ct. 243, 41 L. Ed. 
011; McCandless v. R. Co., 3S S. C. 110, 10 
S. E. 429, 1S L. R. A. 440; giving dainages 
for sheep grazing on public lands; Bown v. 
Walling, 204 U. S. 320, 27 Sup. Ct. 292, 51 
L. Ed. 503; taxing transfers of corpornte 
stock; New York v. Reardon, 204 U. S. 152, 
27 Sup. Ct. 1SS, 51 L. Ed. 415, 9 Ann. Cas. 
730; tbe separation of white and black per- 
sons in public conveyances; Chilton v. Ry. 
Co., 114 Mo. SS, 21 S. W. 457, 19 L. R. A. 209; 
U. S, v. Stanley, 109 U. S. 3, 3 Sup. Ct. 1S, 21 
L Ed. S35 ; West Chester & P. R. Co. v. 
Aliles, 55 Pa. 209, 93 Am. Dec. 744 ; Ander- 
son v. R. Co., 02 Fe(L 40; or in theatres if 
equally good seats were providcd for hoth; 
Younger v. Judah, 111 Mo. 303, 19 S. W. 1109, 
10 L. It A. 55S, 33 Am. St. Rep. 527 (but to 
require colored persons to occupy particular 
seats was held a \iolation of the Illinois 
Civil Rights Act of June 10, 1S85; Baylies 
v. Curry, 12S 111. 2S7, 21 N. E. 595). 

In Adair v. U. S., 20S U. S. 101, 28 Sup. Ct. 
277, 52 L. Ed. 430, 13 Ann. Cas. 701. revers- 
ing U. S. v. Adair, 152 Fed. 737, it was lield 
that congress could not make it a criminal 
offence against the United States for a car- 
rier engaged in interstate commerce to dis- 
charge an employê simply because of rnern- 
bership in a labor organization, and that 
the provision to that effect in section 10 of 
tlie Act of June 1, 1S9S, was an invasion of 
personal liberty as well as of the right of 
property guaranteed hy the Yth Amendment 
to the constitution and thcrefore unenforce- 
able. 

Statutes held to violate the guaranty of 
“equal protection of the laws are : A law 
taxing mincrs, which discriminates between 
persons of different races; V. S. v. Jackson, 
3 Sawy. 59, Fed. Cas. No. 15,459; exeluding 
colored children from the beuefits of the pub- 
lic school system ; Ward v. Flood, 4S Cal. 30, 
17 Am. Rep. 405; or from sharing in the use 
of the common school fund; Dawson v. Ivee, 
S3 Ky. 49 (but not establishing separate 
schools, see supra); discriminating against 
non-residents, with respect to legal rerne- 
dies; Pearson v. City of Portlaiul, 09 5Ie. 
27S, 31 Am. Rep. 270; discriminating be- 
tween Cliinese and other aliens; Baker v. 
Portland, 5 Sawy. 5GG, Fed. Cas. No. 777: 
In re Parrott, 0 Sawy. 349, 1 Fed. 4S1; a city 
ordinance requirlng the cutting of a prison- 
er’s hair, it being considered more dograding 
to the Chinese; Ho Ah Kon v. Nunan, 5 
Sawy. 552, Fed. Cas. No. 0,510; forhidding 
the employment of Chinese ; In re Parrott, 1 
Fed. 4S1, 0 Sawy. 319; prohibiting aliens 
incapable of acquiring citizenship from fish- 
ing in publlc waters; In re Ah Chong, 0 
Sawy. 451, 2 Fed. 733; authorizing the over- 
seers of the poor to coinmit paupers and 
vagrants to the workhouse without crial; 
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City of Portland v. Cify of Bangor, G5 Me. 
120, 20 Am. Rep. GSl; prescribing a penalty 
and counsel fees iu suits on insurauce poli- 
cies; Gulf, C. & S. F. By. Co. v. Ellis, 1G5 
U. S. 150, 17 Sup. Ct. 255, 41 L. Ed. GGG; 
St. Louis, I. M. & S. By. Co. v. Williams, 49 
Ark. 492, 5 S. W. SS3; San Antonio & A. B. 
Ry. Co. v. Wilson (Tex.) 19 S. W. 910; Wil- 
dcr v. Ry. Co., 70 Micli. 3S2, 3S N. W. 2S9; 
Lafferty v. Ry. Co., 71 Mich. 35, 38 N. W. 
GGO; New York Life Ins. Co. v. Smith 
(Tex.) 41 S. W. GSO. But it is said in a 
dissenting opinion in Gulf, C. & S. F. Ry. Co. 
v. Ellis, 1G5 U. S. 150, 17 Sup. Ct. 255, 41 L. 
Ed. GGG: “The eonstitutionality of statutes 
allowing plaintiffs only to recover an at- 
torney’s fee as part of the judgment in par- 
ticular classes of' actions selected by the 
legislature appears to have been upheld by 
the courts of most of the states in which it 
has been challenged; Ivansas Pac. Ry. Co. 
v. Mower, 16 Kan. 573; Kansas Pac. Ry. Co. 
v. Yanz, id. 5S3; Missouri, K. & T. Ry. Co. 
v. Simonson, G4 Kan. S02, GS Pac. 653, 57 L. 

R. A. 7G5, 91 Am. St. Rep. 24S; Peoria, D. & 
E. Ry. Co. v. Duggan, 109 111. 537, 50 Am. 
Rep. G19; Vogel v. Pekoc, 157 111. 339, 42 N. 
E. 38G, 30 L. R. A. 491; Dow v. Beidelman, 
49 Ark. 455, 5 S. W. 71S; Perkins v. Ry. Co., 
103 Mo. 52, 15 S. W. 320, 11 L. R. A. 426; 
Burlington, C. R. & N. Ry. Co. v. Dey, S2 
Ia. 312, 4S N. W. 9S, 12 L. R. A. 43G, 31 Am. 
St. Rep. 477; Wortman v. Kleinsclimidt, 12 
Mont. 31G, 30 Pac. 2S0; Gulf, C. & S. F. Ry. 
Co. v. Ellis, 87 Tex. 19, 20, S. W. 9S5; Cam- 
eron v. Ry. Co.. 63 Minn. 3S4, C5 N. W. 652, 
31 L. R. A. 553; Morris-Scarboro-Moffit Co. 
v. Express Co., 146 N. C. 167, 59 S. E. 6G7, 15 
L. R. A. (N. S.) 983; Gulf, C. & S. F. Ry. 
Co. v. Ellis, 165 U. S. 150, 17 Sup. Ct. 255, 41 
L. Ed. 666, where it is further said: “The 
legislature of a state must be presumed to 
have acted from lawful motives, unless the 
contrary appears upon the face of the stat- 
ute. If, for instance, the legislature of 
Texas was satisfied, from observation and 
experience, that railroad corporations with- 
in the state were accustomed, beyond other 
corporations or persons, to unconscionably 
resist the payment of such petty claims, with 
the object of exhausting the patience and 
means of the claimants by prolonged litiga- 
tion and perhaps repcated appeals, railroad 
corporations alone might well be required, 
when ultimately defeated in such a claim, to 
pay a moderate attorney’s fee, as a just, 
though often inadequate, contribution to the 
expenses to which they had put the plain- 
tiff in establisliing a rightful demand.” 

An act was held void providing that a 
prisoner who escaped and was retaken 
should be punished by imprisonment for a 
term equal to his original one; In re Mallon, 
16 Idaho 737, 102 Pac. 374, 22 L. R. A. (N. 

S. ) 1123; so also a statutory provision for 
the imprisonment of one who after receiving 
advances commits a breach of a contract for 


farm labor; Ex parte Hollman, 79 S. C. 9, 
GO S. E. 19, 21 L. R. A. (N. S.) 242 with 
note, 14 Ann. Cas. 1105; and a statute regu- 
lating railroad rates, in wliich the penalties 
for violation were so excessive and enormous 
as to deter and intimidate parties affected 
from testing its validity in the courts; Ex 
parte Young, 209 U. S. 123, 28 Sup. Ct. 441, 
52 L. Ed. 714, 13 L. R. A. (N. S.) 932, 14 
Ann. Cas. 1164. 

When a state, either through its legisla- 
ture, courts, or administrative officers, ex- 
cludes persons of the African race, solely be- 
cause of race or color, from sening as grand 
jurors in the prosecution of a person of that 
race, the equal protection of the laws is de- 
nied him and a judgment of tlie state court, 
sustaining the conviction will be reversed ; 
Carter v. Texas, 177 U. S. 442, 20 Snp. Ct. 
GS7, 44 L. Ed. S39; Strauder v. West Vir- 
ginia, 100 U. S. 303, 25 L. Ed. 664; Neal v. 
Delaware, 103 U. S. 370, 26 L. Ed. 567; Gib- 
son v. Mississippi, 162 U. S. 565, 16 Sup. Ct. 
905, 40 L. Ed. 1075; but statutes prescribing 
counsel fees have been in some distinguish- 
ing cases upheld, as in the case of wrongful- 
ly discharged railroad employees; St. Louis, 
I. M. & S. Ry. Co. v. Paul, 173 U. S. 409, 19 
Sup. Ct. 419, 43 L. Ed. 746; or statutes 
against railroad companies for damage by 
fire from locomotives; Atchison, T. & S. F. 

R. Co. v. Matthews, 174 U. S. 9G, 19 Sup. Ct. 
609, 43 L. Ed. 909; and a law requiring 
monthly payment of corporation employees; 
Skinner v. Min. Co., 96 Fed. 743; or com- 
pelling railroad companies to pay employees 
at the time of discharge; St. Louis, I. M. & 

S. Ry. Co. v. Paul, 64 Ark. 83, 40 S. W. 705, 
37 L. R. A. 504, 62 Am. St. Rep. 154; or to 
furnish free retum transportation to ship- 
pers of live stock; George v. Ry. Co., 214 Mo. 
551, 113 S. W. 1099, 127 Am. St Rep. 690; 
an act punishing any one who by threats or 
extortion obtains money from citizens or res- 
idents of a state; Greene v. State, 83 Neb. 
S4, 119 N. W. 6, 131 Am. St. Rep. 626; mak- 
ing it a misdemeanor to admit a child under 
sixteen to theatres except entertainments on 
piers; In re Van Home, 74 N. J, Eq. G00, 70 
Atl. 986; giving the owner of live stock acci- 
dentally killed or destroyed on a railroad 
track double its value; Atchison & N. R. Co. 
v. Baty, 6 Neb. 37, 29 Am. Rep. 356; one re- 
quiring owners and operators of coal mines 
to weigh coal in a certain specified manner; 
Millett v. People, 117 111. 294, 7 N. E. 631, 
57 Am. Rep. 869. 

Probably the most numerous cases requir- 
ing the construction of this guaranty have 
arisen under statutes establishing some 
classification of persons, property or occupa- 
tions. 

The classification “must always rest upon 
some difference which bears a reasonable 
and just relation to the act in respect of 
which the classification is proposed, and can 
never be made arbitrarily and without any 
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such basis. . . . But arbitrary selection 

can never be justified by calling it cla.ssifi- 
cation. The e<iual protcction dcmandecl by 
the Fourteenth Amcmlnient forbids tliis. 
. . . It is apparent tliat the mere fact of 

classification is not sufiicient to relicve a 
statute from the reach of the equality clause 
of the FourtccMith Amendment, and tliat in 
all cases it must appear not only that a 
classification has bccn made, but also that 
it is one based upon some reasonable ground 
—sonie difference whicli bears a just and 
proper relation to the attcnipted classifica- 
tion—and is not a mere arbitrary sclection.” 
Gulf, C. & S. F. Ry. Co. v. Ellis, 1G5 U. S. 
150, 17 Sup. Ct. 255, 41 L. Ed. 000, quoted in 
Conuolly v. Pipe Co., 1S4 U. S. 540, 5G0, 22 
Sup. Ct. 431, 4G L. Ed. G70; Cottiug v. Stoek 
Yards Co., 1S3 U. S. 70, 22 Sup. Ct. 30, 40 
L. Ed. 02; Bachtcl v. Wilson, 201 U. S. 41, 27 
Sup. Ct. 243, 51 L. Ed. 357. 

‘‘The equal protection of the laws which, 
by the Fourtcenth Amendment, no state can 
deny to the individual, forbids legislation, 
in w'hatever forra it raay be enacted, by 
which the property of an individual is, with- 
out compensation, wrested from him for the 
bcncfit of anotlier or of the public.” Cotting 
v. Stock Yards Co., 1S3 U. S. 70, S7, 22 Sup. 
Ct. 30, 4G L. Ed. 02 (quoting Reagan v. Loan 
& Trust Co., 154 U. S. 362, 300, 14 Sup. Ct 
1047, 3S L. Ed. 1014), where it was held that 
a classification bctwecn stockyards doing a 
large business and those doing a srnall busi- 
ness was invalid. 

A* state raay w-ithout violating thc guaran- 
ty put into one class all engaged in busincss 
of a special and public character and require 
tliera to perform a duty which they can do 
better and niore quickly than others, and im- 
pose a pcnalty for non-performance; Sca- 
board Air Line Ry. v. Seegers, 207 U. S. 73, 
2S Sup. Ct. 2S, 52 L. Ed. 108; where a penal- 
ty for the failurc of a railroad to adjust 
and average clairas witliin forty days was 
held constitutional. 

Mere direction of the state law that under 
given circuinstanccs thevenue sliall bechang- 
ed docs not violate tlie equal protcction of 
the laws; Cincinnati Street Ry. Co. v. Snell. 
103 U. S. 30, 24 Sup. Ct. 310, 48 L. Ed. G04; 
where it was said : “But it is clear that the 
Fourtecnth Amendment in no way under- 
takcs to control the power of a state to de- 
termine by what process legal riglits may be 
asserted or legal obligations enforced, pro- 
vided thc inethod of proce<lure adopted for 
these purposes givcs reasonablc notice and 
affords a fair opportunity to be heard hefore 
the issues are decided.” “It is fundumental 
rights whicli the Fourteenth Ainendinent 
safeguards and not the raere form wliich a 
statc raay see propcr to designate for the en- 
forceraent and protectiou of such rights.” 

Thc following statutes liave heen held to 
ennct a reasonahle classification, valid as 
not dcnying equal protectiou of the laws: 


Distinguishing between street railwaysand 
steara railroads in inqjosiijg a tax; Savan- 
nab, T. & I. of II. Rv. Co. v. Savannah, 108 
U. S. 302, 25 Sup. Ct. G0O, 40 L. Ed. 1007; 
between life and heallli <‘ompanies and lire, 
inarine and inland insurance couipanics with 
respect to taxation; Fidelity Mut. Life AssTi 
v. .Mettler, 1S5 U. S. 30S, 22 Sup. Ct. GG2, 46 
L. Ed. 022; hetween biturainous coal raines 
and block coal raincs as to working; Barrctt 
v. Indiana, 220 U. S. 26, 33 Sup. Ct. G02, 57 

L. Ed. -; a distinetion in inheritance tax 

laws betwcen lineal and collateral rel-itives; 
Billings v. Ulinois, 188 U. S. 07, 23 Sup. Ct 
272, 47 L. Ed. 400; as also the exemption of 
step-children from the collateral inheritance 
tax on bequests and devises frora step-par- 
ents; Coiu. v. Randall, 225 Pa. 107, 73 Atl. 
1100; the exemption in a medical rcgistra- 
tion act of those who had practiced befure a 
certain date or gratuitously or in a hospital; 
Watson v. Maryland, 218 U. S. 173, 30 Sup. 
Ct. G44, 54 L. Ed. 087; betweon individunls 
and corporations, the classifioation between 
the two being approved because of the dif- 
fcrencc of the power which thc statc may 
exercise over the doing of husiuess witliin 
its borders by au individual on the one liand 
or a corporation on the otber; Haniraond 
Packing Co. v. Arkansas, 212 U. S. 322, 20 
Sup. Ct. 370, 53 L. Ed. 530, 15 Ann..Cas. G45; 
of a municipal ordinance distinguishing be- 
tween those having cows inside and those 
outside a city ; Adaras v. City of Milwaukec, 

228 U. S. 572, 33 Sup. Ct. G10, 57 L. Ed. -; 

a provision of one gas rate act for the mu- 
nicipality and anothcr for individual con- 
suraers; Willcox v. Gas Co., 212 U. S. 10, 
20 Sup, Ct. 102, 53 L. Ed. 3S2, 15 Ann. Oas. 
1034; a discrimination betwcen thc residen- 
tial and commercial portions of a city as to 
the height of buildings based on practieal 
and not raerely a?sthctic grounds; Wclch v. 
Swasey, 214 U. S. 01, 20 Sup. Ct. 5G7, 53 L. 
Ed. 923; or excepting churches from a stat- 
ute liraiting the lieight of buildings; Cocli- 
ran v. Prcston, 10S Md. 220, 70 Atl. 113, 23 
L. R. A. (N. S.) 1163, 120 Am. St. Rop. 432, 
15 Ann. Cas. 1048; a discrimination by n rau- 
nicipal conioration for tbc purpose of taxa- 
tion between autoraobiles and othcr vchicles; 
Kersey v. Tcrre Ilaute, 1G1 Ind. 471, G8 N. E. 
1027; clnssification of distillcd spirits in 
bond as (listingnished froin otlier property in 
regard to the payinent of intcrcst on taxcs: 
Thorapson v. Kentncky, 209 U. S. 340, 28 
Sup. Ct. 533, 52 L. Ed. 822. 

So of the following: A state statute 
imposing a license tax on persons componnd- 
ing, rectifying, adulteraling or blonding dis- 
tilled siiirits does not dcny equal prot<*ction 
of the laws hecause it discrirainatcs in favor 
of the distillcrics and rectificrs or straiglit 
distilled spirits; Brown-Forraan Co. v. Coiu- 
raonwealth of Kcntneky, 217 V. S. 503, 30 
Sup. Ct. 578, 54 L. Ed. SS3, where the conrt 
accepted the coostructiou by the highest 
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court of tbe state tbat the tax in question 
was not a property tax but a liceuse tax im- 
posed on the doing of a bqsiness. Other 
classifications held valid are one prohibiting 
drununing or soüciting on trains for any ho- 
tel, lodgiug house, eating house, bath house, 
ph^^sician, masseur, surgeon or other medi- 
cal practitioner; Williams v. Arkansas, 217 
U. S. 79, 30 Sup. Ct. 493, 54 L. Ed. 673, 1S 
Aun. Cas. 865, afnrming 85 Ark. 470, 108 S. 
W. S38, 26 L. R. A. (N. S.) 482, 122 Am. St. 
Rep. 47 (wliere as in some other cases the 
statute was said by the court to meet an ex- 
isting condition which was required to be 
met) ; of express companies with railroad 
and telegraph companies as subject to the 
unit rule; Adams Exp. Co. v. Ohio State 
Auditor, 165 U. S. 194, 17 Sup. Ct. 305, 41 
L. Ed. 683, where the court said that there 
was “doubtless a distinction between the 
property of railroad and telegraph companies 
and that of express companies, the physical 
unity existiug in the former is lacking in 
the latter; but there is the same unity in the 
use of the entire property for one specific 
purpose and there are the same elemeuts of 
value arising from such use.” The case in- 
volved the constitutionality of an act requir- 
ing the apportioument of the value of the 
property of the express companies among the 
several co.unties, in which they did business, 
in the proportion which the gross receipts 
in each county hore to the gross receipts in 
the state and provided for a tax for county 
purposes on such proportion. 

A statute defining express companies as 
those carrying on the business of transporta- 
tion under contracts with steamboat com- 
panies or railroads did not invidiously dis- 
criminate as to express companies by ex- 
empting other companies from carrying ex- 
press matter in vehicles of their own; 
Pacific Exp. Co. v. Seibert, 142 U. S. 339, 12 
Sup. Ct. 250, 35 L. Ed. 1035; nor did a state 
license tax on the business of refiuing sugar 
and molasses, by exempting planters and 
farmers refining their own sugar and molas- 
ses, deny equal protection of the laws; Arner- 
ican Sugar Refining Co. v. Louisiana, 179 U. 
S. 89, 21 Sup. Ct. 43, 45 L. Ed. 102; nor those 
which adjust the l'evenue laws of the state to 
favor certain industries; Quong Wing v. Kir- 
kendall, 223 U. S. 59, 32 Sup. Ct. 192, 56 L. Ed. 
350; nor a collateral inheritance tax impos- 
ing a higher rate on straugers in blood aud 
on larger sums; Magoun v. Sav. Bank, 170 
U. S. 283, 18 Sup. Ct. 594, 42 L. Ed. 1037. 
The objection must come-from one claiming 
to be discriminated against; Darnell v. In- 
diana, 226 U. S. 390, 33 Sup. Ct. 120, 57 L. 
Ed. 267, following New York v. Reardon, 204 
U. S. 152, 27 Sup. Ct. 188, 51 L. Ed. 415, 9 
Ann. Cas. 736, distinguishing Spraigue v. 
Thompson, 118 U. S. 90, 6 Sup. Ct. 988, 30 
L. Ed. 115. 

A state statute providing that “all tele- 


graph companies doing business in this state 
shall be liable in damages for mental anguish 
or suffering even iu the absence of bodily in- 
jury or pecuniary loss for negligence in re- 
ceiving, transmitting or delivering messages” 
is based upon a reasouable and not an arbi- 
trary classification and is not an unconstitu- 
tional discrimination against telegraph com- 
panies; Ivy v. Tel. Co., 165 Fed. 371; nor is 
one which recognizes a difference between 
orjdinary vehicles and electric cars; Detroit, 
Ft. W. & B. I. Ry. v. Osborn, 189 U. S. 383, 
23 Sup. Ct. 540, 47 L. Ed. 860, where it was 
held that the commissioner of railroads had 
power to require an electric company to in- 
stall safety devices and share the cost with 
the steam railroad on the same street not- 
withstanding-the latter was the juuior occu- 
pant. The exception of newspapers, etc., in 
a law forbidding the use of the flag for ad- 
vertising purposes, does not violate the pro- 
hibition; Halter v. Nebraska, 205 U. S. 34, 
27 Sup. Ct. 419, 51 L. Ed. 696, 10 Ann. Cas. 
525; nor does singling out the milk business, 
in a city, as a proper subject of regulation; 
New York v. Van De Carr, 199 U. S. 552, 26 
Sup. Ct. 144, 50 L. Ed. 305; nor the selection 
of mine owners as a class to be subjected to 
responsibility for the defaults of certain em- 
ployees; Wilmington Mining Co. v. Fulton, 
205 U. S. 60, 27 Sup. Ct 412, 51 L. E<3. 708. 

ClasSification was held proper between 
itinerant dealers in sewing machines and 
those selling in regularly established places 
of busiuess; Singer Sewing Mach. Co. v. 
Brickell, 199 Fed. 654; aud also one of rail- 
road emplo 3 r ees as distinct from those of oth- 
er carriers; Mondou v. R. Co., 223 U. S. 1, 
32 Sup. Ct. 169, 56 L. Ed. 327, 38 L. R. A. (N. 
S.) 44; and a statute prohibiting the sale of 
adulterated milk; St. John v. New York, 201 
U. S. 633, 26 Sup. Ct. 554, 50 L. Ed. S96, 5 
Ann. Cas. 909; and one regulating the sale 
of mixed paints and requiring a label show- 
ing the ingredients is not an unconstittition- 
al discrimination against the manufacture 
and sale of paste paint, which is a substan- 
tial part of the paint business ; Heath & Mil- 
ligen Mfg. Co. v. Worst, 207 U. S. 338, 28 
Sup. Ct. 114, 52 L. Ed. 236; nor a statute 
forbidding the employment of workingmen 
for more than eight hours a day in mines 
and in the smelting reduction or refining 
of ores and metals ; Holden v. Hardy, 169 
U. S. 366, 18 Sup. Ct. 383, 42 L. Ed. 780 (and 
see comments thereon in Johnson, Lytle & 
Co. v. Mills, 68 S. C. 339, 47 S. E. 695, 1 Ann. 
Cas. 409) ; a statute requiring, for the safety 
of persons employed therein, the owner or 
agcnt of every coal mine or colliery to make 
an accurate map of the workings; Daniels 
v. Hilgard, 77 111. 640; and another prohib- 
iting the employment of persons under eight- 
een and of women from laboring more than 
sixty hours a week; Com. v. Mfg. Co., 120 
Mass. 383; a statute making eight hours a 
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day’s work for all laborers except farm and 
domestic; Tcople v. Metz, 193 N. Y. 14S, 80 
N. E. 1070, 24 L. R. A. (N. S.) 201; one au- 
tliorizing a state couimission to fix tlie maxi- 
mum price to be charged for service by gas 
and electric lisrht companies, and an ordcr 
of the commission fixing the maxinnim jjrice 
of gas or electrieity for thrce years was held 
to be reasonable and valid, but the further 
provision that the rate so fixed sliould con- 
tinue indchnitely thereafter until fixed anew 
on complaint made was inequitable and vio- 
lated tlie guaranty of equal protection of the 
laws, inasniuch as thc statute did not con- 
fer equal rights on botli parties, autliorizing 
only eertain municipal otlicers or a designat- 
ed numbcr of consumers to make complaint, 
and giving no opportunity to the company 
at the end of thrce years, or at any time 
thereafter, to appiy for a new adjustment of 
rates; Village of Saratoga Springs v. Power 
Co., 191 N. Y. 123, 83 N. E. 993, 18 L. R. A. 
(N. S.) 713. An act requiring the substitu- 
tion of water-elosets for scliool sinks in tene- 
ment houses; Tenement Ilouse Dep’t of New 
York v. Moescken, 179 N. Y. 325, 72 N. E. 
231, 70 L. R. A. 704, 103 Am. St. Rep. 910, 

1 Ann. Cas. 439; one providing that having 
in possession more than a quart of liquor, 
withont license to sell, shall be prima facie 
evidence of intent to make an illegal sale 
thereof; State v. Barrett, 13S N. C. G30, 50 
S. E. 50G, 1 L. R. A. (N. S.) G2G, and note; 
an act regulating the keeping of employment 
agencies in cities of first and second class; 
People v. Wardcn of City Prison, 183 N. Y. 
223, 7G N. E. 11, 2 L. R. A. (N. S.) 859, 5 
Ann. Cas. 325; an act imposing heavier pun- 
ishment on criminals for a second offence; 
McDonald v. Com., 173 Mass. 322, 53 N. E. 
S74, 73 Am. St. Rep. 293; Moore v. Missouri, 
159 U. S. G73, 1 G Sup. Ct. 179, 40 L. Ed. 301 ; 
Ughbanks v. Armstrong, 20S U. S. 4S1, 28 
Sup. Ct. 372, 52 L. Ed. 5S2; one imposing a 
license tax on all laundries not run by steam ; 
Quong Wing v. Kirkendall, 223 U. S. 59, 32 
Sup. Ct. 192, 5 G L. Ed. 350; an act requiring 
certain public serviee corporations to pay 
employees each week in lawful money; 
Lawrence v. R. Co., 80 Vt. 370, G7 Atl. 1091, 
15 L. R. A. (N. S.) 350, 13 Ann. Cas. 475; 
an act imposing on railroad companies the 
weckly payment of wages; Skinner v. Min. 
Co., 9G Fed. 735 (but see infra) ; were all 
held vaiid. 

A statute was lield valid requiring an ex- 
amination of graduates of foreign medical 
colleges as n prerequisite to obtaining a li- 
cense to practice medicine, the same not be- 
ing required of graduates of colleges in the 
state; State v. Currens, 111 Wis. 431, S7 N. 
W. 5G1, 5G L. R. A. 252; and so were stat- 
utes recognizing the diploma of some liamed 
medical schools as sufiicient for permission to 
practice medicine; Shaw, C. J., in llewitt v. 
Charier, 1G Pick. (Mass.) 353; Wright v. 
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Lanc-kton, 19 Tick. (Mass.) 28S; Ribber v. 
Simpson. 59 Me. 181 ; P.rooks v. State, 8 ^ Ala. 
122, G Sonth. 902; and statutes acccpting as 
sufiicient tlie approval of a state dcntal as- 
sociatiou for practicing dentistry; Wilkiu< 
v. State, 113 Ind. 514, 1 G N. E. 192; or the 
fact of practicing in the state at tlic? date of 
the law as a suüieient reasou for exemi tiou 
from examination to praetice ni(‘di<-iue; 
State v. Crcditor, 44 Kan. 5G5, 21 I*ae. 31G. 
21 Am. St Rep. 300; and one which distin 
guished bctween graduates of a university 
or college authorized to grant diploinas in 
dental surgery and thosc of a regular col- 
lege of dentistry; State v. Knowles, 90 Md. 
G4G, 45 Atl. S77, 49 L. It. A. G95. 

The legal duty of persons, firms or corpo- 
rations operating railroads may be of a pe- 
culiar nature, aud cssentially different from 
the duties of other persons, firms or corpora- 
tions, or even different from other common 
carriers, such, for example, as the fencing 
of tracks, the operation of trains, construc- 
tion of tracks, maintenance or oporation of 
terminals, depots, or erossings, protection of 
employees, and tlie like. As to suck matters 
peculiar to railroads, they may be separately 
classified for the purposes of legislative reg- 
ulation ; Minneapolis & St. L. R. Co. v. Beck- 
with, 129 U. S. 2G, 9 Sup. Ct. 207, 32 L. Ed. 
5S5; Missouri Pac. R. Co. v. Mackey, 127 U. 
S. 205, 8 Sup. Ct. 1101, 32 L. Ed. 107; Mis- 
souri, Iv. & T. R. Co. v. May, 194 U. S. 2G7, 
24 Sup. Ct. G38, 4S L. Ed. 971; Atckison, T. 
& S.' F. R. Co. v. Matthews, 174 U. S. 90, 
19 Sup. Ct G09, 43 L. Ed. 909; Tullis v. R. 
Co., 175 U. S. 348, 20 Sup. Ct. 13G, 44 L. Ed. 
192; Lake Sliore & M. S. R. Co. v. Ohio, 173 
U. S. 2S5, 19 Sup. Ct. 405, 43 L. Ed. 702; 
Pittsburgh, C., C. & St. L. R. Co. v. Light- 
heiser, 1GS Ind. 438, 78 N. E. 1033, aml other 
cases supra. That the peculiar rights, du- 
ties and responsibilities of common carriers 
justifies a classification including only com- 
mon carriers is held in Seaboard Air Line 
Ry. v. Scegers, 207 U. S. 73, 2S Snp. Ct. 
28, 52 L. Ed. 10S; but where the particular 
subject of legislative regulation discrimi- 
nates against one class of cominon carri- 
ers (in this ease railroad conqjanies were 
required to pay for the loss of or dninage 
to any shipmeut the sum of 25 per cent 
per annum on the prineipal sum of the 
claim) it was held unreasonable, as impos- 
ing upon one class of carriers a burden to 
which others are not subjected; Seaboard 
A. L. R. Co. v. Simon, 5G Fla. 545, 47 South. 
1001, 20 L. R. A. (N. S.) 12G, 1G Ann. Cas. 
1234. Where, kowever a statute imposed a 
penalty on railroad companics for delny in 
the delivcry of freigkt, it was hcld uot an 
uuwarranted discrimination against such 
carriers as singling them out from all other 
carriers engaged in the same business, as 
earriage by water is subject to many coutin- 
gencies which do not affect carriage by rail- 
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roacls, and it wonld not be reasonable to sub- 
ject botb alike to tbe same regulations as to 
time; McCutcben v. R. Co., 81 S. C. 71, G1 S. 
E. 1108. 

Statutes beld void as against botb guar- 
anties of tbe 14tb Ameudment are tliose im- 
posing a bigb privilege tax on lenders of 
money upon furniture etc. ; Rodge v. Kelly, 
SS Miss. 209, 40 Soutb. 552, 11 L. R. A. (N. 
S.) 635, 117 Am. St. Rep. 733; Ex parte 
Sobncke, 148 Cal. 262, S2 Pac. 956, 2 L. R. A. 
(N. S.) 813, 113 Am. St. Rep. 236, 7 Ann. 
Cas. 475; ( aliter as to a statute limiting tbe 
amount of interest; State v. Cary, 126 Wis. 
135, 105 N. W. 792, 11 L. R. A. [N. S.] 174; 
or requiring certain specifications in tbe in- 
strument securing tbe loan; In re Plome Dis- 
oount Co., 147 Fed. 53S; or requiring a li- 
tense to do tbe business; City Council of 
Augusta v. Clark & Co., 124 Ga. 254, 52 S. 
E. SSl; Cowart v. City Council of Green- 
ville, 67 S. C. 35, 45 S. E. 122; State v. 
Wiekenboefer, 6 Pennewill [Del.] 120, 64 Atl. 
273). 

Among tbe acts beld void as against tbe 
equality clause are tbose forbidding store 
orders in payment of wages; State v. Good- 
will, 33 W. Va. 179, 10 S. E. 2S5, 6 L. R. A. 
621, 25 Am. St. Rep. S63; State v. Coal & 
Coke Co., 33 W. Va. 1SS, 10 S. E. 2SS, 6 L. R. 
A. 359, 25 Am. St. Rep. 891; requiring week- 
]y payment of wages by certain corporations; 
Eraceville Coal Co. v. Feople, 147 111. G6, 35 
N. E. 62, 22 L. R. A. 340, 37 Am. St. Rep. 206 
( contra , Skinner v. Mining Co., 96 Fed. 735); 
imposing on private corporations a liability 
for injuries to employees as being an abroga- 
tion of tbe fellow servant rule wbicb does not 
exist in case of individuals; Bedford Quarries 
Co. v. Bougb, 16S Ind. 671, S0 N. E. 529, 14 L. 
R. A. (N. S.) 418 ; an ordinance probibiting tbe 
use of property for business on certain 
streets; City of St. Louis v. Dorr, 145 Mo. 
466, 41 S. W. 1094, 46 S. W. 976, 42 L. R. A. 
6SG, 6S Am. St. Rep. 575; an act forbidding 
eombinations in restraint of trade, except 
agricultural products and live stock in tbe 
hands of tbe producer; In re Griee, 79 Fed. 
627; an ordinance allowing four livery sta- 
bles in the business centre of tbe city wbile 
the fiftb and all otbers must be relegated and 
confined to a remote district; Town of Crow- 
ley v. West, 52 La. Ann. 526, 27 South. 53, 47 
L. R. A. 652, 78 Am. St. Rep. 355; a Mis- 
souri statute prescribing a different registra- 
tion law for St. Louis from tbat of other 
cities in the state; Mason v. Missouri, 179 
U. S. 328, 21 Sup. Ct. 125, 45 L. Ed. 214; a* 
classification for taxation distinguisbing be- 
tween retail and wbolesale dealers; Cook v. 
Marsball County, 196 U. S. 261, 25 Sup. Ct. 
233, 49 L. Ed. 471; or between different oc- 
cupations; Kehrer v. Stewart, 197 U. S. 60, 
25 Sup. Ct. 403, 49 L. Ed. 663; an act per- 
mitting water from coal mines and tunnels 
and eity sewage to flow into streams and pro- 
bibiting individuals and corxx>rations to do 


tbe sarne; Com. v. Emrners, 221 Pa. 29S, 70 
Atl. 762; an act setting apart mineral spriugs 
bored in the rock as a class by themselves ; 
Ilatborn v. Gas Co., 12S App. Div. 33, 112 N. 
Y. Supp. 374; forbidding barbers, and bar- 
bers only, from keeping open tbeir sbops or 
working tbeir trade on Sundays; Eden v. 
People, 161 111. 296, 43 N. E. 110S, 32 L. R. 
A. 659, 52 Am. St. Rep. 365; City of Tacoma 
v. Krech, 15 Wasb. 296, 46 Pac. 255, 34 L. R. 
A. 6S ( conlra , McClelland v. City of Denver, 
36 Colo. 4S6, S6 Pac. 126, 10 Ann. Cas. 1014; 
Ex parte Northrup, 41 Or. 4S9, 69 Pac. 445); 
providing tbat no costs should be recovered 
against tbe city in an action commenced to 
set aside any assessment or tax deed, or to 
prevent tbe collection of taxes in said city; 
Durkee v. City of Janesville, 2S Wis. 464, 9 
Am. Rep. 500; authorizing suits for injunc- 
tion to be maintained in favor of certain par- 
ties under circumstances differing from tbose 
wbicb obtained in respect to all otber suits of 
a similar nature; City of Janesville v. Car- 
penter, 77 Wis. 2SS, 46 N. W. 128, 8 L. R. A. 
S0S, 20 Am. St Rep. 123; probibiting per- 
sons engaged in mining and manufacturing 
from issuing for the payment of labor any 
order or paper, except sucb as was specified 
in tbe act; State v. Goodwill, 33 W. Va. 179, 
10 S. E. 2S5, 6 L. R. A. 621, 25 Am. St. Rep. 
S63; limiting recovery in suits brougbt for 
libel in certain cases to actual damages as 
defined in tbe act; Park v. Free Press Co., 72 
Micb. 560, 40 N. W. 731, 1 L. R. A. 599, 16 
Am. St. Rep. 544; providing tbat no dam- 
ages for injury to persons or proi^erty caus- 
ed by a defect in tbe highway could be re- 
covered of any city or town by any person, 
wbo, at tbe time tbe darnage was done, was 
a resident of any country wbere damage done 
under similar circumstances was not, by tbe 
laws of that country recoverable; Pearson v. 
City of Portland, 69 Me. 278, 31 Am. Rer>. 
276. 

In Soon Hing v. Crowley, 113 U. S. 793, 5 
Sup. Ct. 730, 2S L. Ed. 1145, tbe court said: 
“The specific regulations for one kind of 
business whicb may be necessary for tbe pro- 
tection of tbe public can never be a just 
ground of complaint because like restrictions 
are not imposed upon a business of a differ- 
ent kind. Tbe discriminations wbicb are 
open to objection are tbose wbere persons 
engaged in tbe same business are subjected 
to different restrictions or are beld entitled 
to dift'erent privileges under the same condi- 
tions.” 

Whetber a classification under a statute is 
a denial of equal protection of tbe laws “is 
a legislative question, subject to judicial re- 
vision only so far as to see tbat it is found- 
ed on real distinctions in the subjects classi- 
fied, and not on artificial or irrelevant ones 
used for the purpose of evading tbe consti- 
tutional probibition. If the distinctions are 
genuine the courts cannot declare tbe dis- 
tinctions void, tbougb tbey may not consider 
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EQUAEITY 


it on a sound basis. The test is not wisdoin, 
but good faitb in tbe classification.” Sea- 
bolt v. Com’rs of Nortbuinberland Connty, 
187 Pa. 31S, 41 Atl. 22 ; Com. v. Piandall, 225 
Pa. 197, 73 Atl. 1109. 

The efi’ect of the prohibition is that a state 
is hereby prevented from depriviny particu- 
lar persons or classes of pcrsons of equal and 
impartial justice under the law; Caldwell v. 
Texas, 137 U. S. G92, 11 Sup. Ct. 224, 34 L. 
Ed. 81G; as was said by the court in other 
c-ases, “no person or class shall be denied the 
same protection of the laws which is enjoy- 
ed by other persons or other classes in the 
same place and in like circumstances,” quot- 
ed from Missouri v. Lewis, 101 U. S. 22, 31, 
25 L. Ed. 989, in Conuolly v. Sewer Pipe Co., 
1S4 U. S. 510, 559, 22 Sup. Ct. 431, 4G L. Ed. 
G79, where the lilinois Anti-Trust Act of 1893 
was held unconstitutional. 

Cougress may not by penal statutes enforce 
tlie guaranty of equal protection of the laws, 
as it is directed against legislation by the 
states; U. S. v. Harris, 10G U. S. G29, 1 Sup. 
Ct. G01, 27 L. Ed. 290. 

The classification of crimes should be nat-' 
ural and uot arbitrary and should be made 
with reference to the heinousness of the 
crime and not to matters disconnected there- 
\Nlth; In re Mallon, 1G Idalio 737, 102 Pac. 
374, 22 L. R. A. (N. S.) 1123. 

EQUALITY. Likeness in possessing the 
same rights and being liable to the same du- 
ties. See 1 Toullier, nn. 170, 193. 

The word equal implies, not identity, but 
duality; the use of one thing as the measure 
of another. Kentucky & I. Bridge Co. v. R. 
Co., 37 Fcd. G24, 2 L. R. A. 289; Little Rock 
& M. R. Co. v. R. Co., G3 Fed. 775, 11 C. C. 
A. 417, 2G L. R. A. 192. 

Judges in court, while exercising their 
functions, are all upon an equality, it being 
a rule that intcr parcs non cst poicstas : a 
judge cannot, therefore, punish another 
judge of the same court for using auy ex- 
pression in court, althougli the words used 
might have been a contempt in any other 
person. Bacon, Abr., O/ the Court of Ses- 
sions, O/ Justices of the Pcace . 

In contracts, the law presumes that the 
parties act upon a perfect equality: when, 
therefore, one party uses any fraud or deceit 
to destroy this equality, the party grieved 
may avoid the contract. In case of a grant 
to two or more persons jointly, without des- 
ignating what each takes, they are presumed 
to take in equal proportions; Treadwell v. 
Bulkley, 4 Day (Conn.) 395, 4 Am. Dec. 225 ; 
Henderson v. Womack, 41 N. C. 437; Appeal 
of Young, 83 Pa. 59. 

It is a maxim that when the equity of the 
parties is equal, the law must prevail; Johu- 
son v. Brown, 3 Call (Va.) 259 ; and that as 
between different creditors, equality is equi- 
ty; De La Yergne v. Evertson. 1 Paige, Ch. 
(N. Y.) 1S1, 19 Am. Dec. 411. See Karnes, Eq. 
75; Equity. 


Equalization in revenue statutes means to 
bring the assessmcnt of different parts of a 
taxing district to the same relative standard; 
lluidekoper v. lladley, 177 Eed. 1, 100 C. C. 
A. 395, 40 L. R. A. (N. S.) 505. 

See Tax. 

EQUIN0X. The name given to two pe- 
riods of the year when the days and niglits 
are e<iual; that is, when the space of time 
between the rising and setting of the sun is 
one-half of a natural day. The vcrnal equi- 
nox oceurs about March 21, the autumnal 
about September 23. 

EQUIPMENT. Furnishings for the requir- 
ed purposes. In a legac-y to be applied to- 
ward the rebuilding and equipmeut of a hos- 
pital it was held equipment meant everything 
required to eonvert an empty building into a 
hospital; 75 L. J. Ch. 1G3. 

EQUITABLE ASSETS. Such assets as are 
chargeable with the payment of debts or leg- 
acies iu equity, and which do not fall under 
the description of legal assets. 

Those portions of the property which by 
the ordinary rules of law are exempt from 
debts, but which the tcstator has voluntarily 
charged as assets, or which, beiug uon-exist- 
ent at law, have becn created in equity. Ad. 
Eq. 254. 

They are so called beeause they can be 
reached only by the aid and instrumentality 
of a court of equity, and because tlieir dis- 
tribution is governed by a different rule from 
that which governs the distribution of legal 
assets. 2 Fonb. Eq. b. 4, pt 2, c. 2, § 1, and 
notes; 2 Vern. 7G3; Willes 523 ; 3 Woodd. 
I^ect. 4SG; Story, Eq. Jur. § 552. 

The doctriue of equitable assets has been 
much restricted in the Uuited States geu- 
erally, and has lost its importance in Eng- 
lancf since the act of 1870, providing that sim- 
ple coutract and specialty creditors are, in 
future, payable pari passu out of both legal 
and equitable assets ; Bispb. Eq. § 531; Ben- 
son v. Le Roy, 4 Johus. Ch. (N. Y.) G51; üack- 
house v. Patton, 5 I’et. (U. S.) 1G0, 8 L. Ed. 
S2; Black v. Scott, 2 Brock. 325, Fed. Cas. 
No. 1,4G4; Hopkius v. Morgan’s Ex’r, 3 Daua 
(Ky.) 1S; Speed’s Ex’r v. Nelson’s Ex’r, S B. 
Mour. (Ky.) 499; Ilenderson v. Burtou’s Ex’r, 
3S N. C. 259. 

EQUITABLE ASSIGNMENT. An assign- 
ment of a chose in action , a thing not in csse , 
as a mortgage of personal property to be ac- 
quired in the future, and a mere coiitingency 
which, tliough not good at law, equity will 
recoguize. Bispli. Eq. § 164 ; 10 II. L. Cas. 
209; Butt v. Ellett, 19 Wall. (U. S.) 541, 22 
L. Ed. 1S3; Shepliard v. Clark, 3S III. App. 
GG; Bacon v. Bonbam, 33 N. J. Eq. G14: East 
Lewisburg Lumber Mfg. Co. v. Marsli, 91 
Pa. 9G. In malciug such an assignment. no 
particular form of words is necessary: Buck 
v. Swazey, 35 Me. 41, 5G Am. Dec. GSl: Kes- 
sel v. Albetis, 50 Barb. (N. Y\) 302; Noyes v. 
Brown, 33 Yt. 431; Gage v. Dow, 59 N. H. 
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3S3 ; Bower v. Stone Co., 30 N. J. Eq. 171; 
bnt the property must be specifieally pointed 
out; Morrill v. Noyes, 56 Me. 465, 96 Am. 
Dec. 4S6; Benj. Sales 62 ; and tliere must be 
an appropriatiou or separation, and the mere 
intent to appropriate is not sufficient; Put- 
nam Sav. Bank v. Beal, 54 Fed. 577 ; Shan- 
non v. Mayor, etc., of Iloboken, 37 N. J. Eq. 
123. A vaiid assignment may be made of a 
portion of the contract price of a building 
contracted to be erected by the assignor, but 
not yet erected, and such assigument need 
not be written nor accompanied by any trans- 
fer of the contract itself; Lanigan’s Adm’r 
v. Bradley & Currier Co., 50 N. J. Eq. 201, 
24 Atl. 505. The assignee of a chose in ac - 
tion takes it subject to existing equities in 
favor of third persons, as well as to those 
between the original parties; Schafer v. Keil- 
ly, 50 N. Y. 67; 3 Lead. Cas. Eq. 372, n. 
Equity will not recognize the assignment of 
certain kinds of property as against the pol- 
icy of the law, such as, mere litigious rights, 
pensions, salaries of judges, commissions of 
officers in the army.or navy, claims against 
the United States, and the like; 1 E. L. & 
Eq. 153; Appeal of Elwyn, 67 Pa. 369 ; L. R. 
7 Ch. 109; S id. 76; Wanless v. U. S., 6 Ct. 
Cl. 123; Bates v. U. S., 4 Ct. Cl. 569; St. Paul 
& D. R. Co. v. U. S., 112 U. S. 733, 5 Sup. Ct. 
366, 2S L. Ed. SGl. The assignment of secur- 
ed notes carries with it an equitable assign- 
ment of the security; Himrod v. Bolton, 44 
111. App. 516. See Assignment; Expectancy. 

EQUITABLE C0NVERSI0N. See Con- 

VERSION. 

EQUITABLE DEFENCE. A defence to an 
action on grounds which, prior to the passing 
of the Common Law Procedure Act (17 and 
18 Vict. c. 125), would have been cognizable 
only in a court of equity. Moz. & W. The 
codes of procedure aud the practice in some 
of the states likewise permit both a legal and 
equitable defence to the same action. 

EQUITABLE ELECTI0N. See Election 
OF RlGIITS. 

EQUITABLE ESTATE. A right or inter- 
est in land, which, not having the properties 
of a legal estate, but being merely a right of 
which courts of equity will take notice, re- 
quires the aid of such court to make it avail- 
able. 

These estates consist of uses, trusts, and 
powers. They possess in some respects th'e 
qualities of legal estates in modern law; Da- 
vis v. Mason, 1 Pet. (U. S.) 50S, 7 L. Ed. 239; 
Houghton v. Hapgood, 13 Pick. (IMass.) 154; 
Ege v. Medlar, S2 Pa. S6; Dunscomb v. Duns- 
comb, 1 Johns. Ch. (N. Y.) 508, 7 Am. Dec. 
504; 2 Vern. 536; 1 Bro. C. C. 499; Wms. 
R. P. 134; 1 Spence, Eq. Jur. 501; 1 Washb. 
R. P. 130, 161. 

A eontract for the sale of land gives the 
buyer an equitable estate ; an interest which 
he can resell, or dispose of by will, etc.; his 


title is good against evcry one except a “pur- 
chaser for value without notice”; Pollock, 
First Book of Jurispr. 212. 

EQUITABLE EST0PPEL. See Estoppel. 

EQUITABLE M0RTGAGE. A lien upon 
real estate of such a character that it is rec- 
ognized in equity as a security for the. pay- 
ment of money and is treated as a mortgage. 
A mortgage of a merely equitable estate or 
interest is also so called. 

Such a mortgage may exist by a deposit 
with the lender of money of the titleTdeeds 
to an estate; Story, Eq. Jur. § 1020; Bisph. 
Eq. 161; 1 Bro. Ch. C. 269; 17 Ves. 230; Man- 
deville v. Welch, 5 Wheat. (U. S.) 277, 5 L. 
Ed. 87; 20 Beav. 607. They must have been 
deposited as a present, bona fide security ; 1 
Washb. R. P. 503; and the mortgagee must 
show notice to affect a subsequent mortgagee 
of record; Hall v. McDuffi, 24 Me. 311; 3 
Hare 416; Story, Eq. Jur. § 1020. Such mort- 
gages are recognized in some states; Hall v. 
McDuff, 24 Me. 311; Williams v. Stratton, 
10 Smedes & M. (Miss.) 41S ; Hackett v* 
Reynolds, 4 R. I. 512; but under the usual 
system of the registration of deeds are of in- 
frequent occurrence. 

Tlie doctrine is repudiated in many juris- 
dictions; Lehman, Durr & Co. v. Collius, 69 
Ala. 127; Pierce v. Parrish, 111 Ga. 725, 37 
S. E. 79; Gothard v. Flynn, 25 Miss. 58; 
Bloomfield State Bank v. Miller, 55 Neb. 243, 
75 N. W. 569, 44 L. R. A. 3S7, 70 Am. St. Rep. 
3S1; Harper v. Spainhour, 64 N. C. 629; 
Hackett v. Watts, 13S Mo. 502, 40 S. W. 113; 
on the ground that it would tend to embar- 
rass lands with secret trusts ; Lehman, Durr 
& Co. v. Collins, 69 Ala. 127; as coming in 
conflict with the statute of frauds, which 
provides that all agreements for the sale of 
land, etc., should be in writing, etc.; Wil- 
liams v. Stratton, 10 Smedes & M. (Miss.) 
41S; and as being contrary to acts for the 
recording of mortgages,. and for recording 
liens for public information; Shitz v. Dief- 
fenbach, 3 Pa. 233. In Georgia the code de- 
clares that the delivery of title deeds creates 
no pledge; Davis v. Davis, SS Ga. 191, 14 
S. E. 194. When, however, a written agree- 
ment accompauies the deposit of the title 
deeds, such agreement may become the basis 
for an equitable lien ; Woodruff v. Adair, 131 
Ala. 530, 32 South. 515. 

No particular formality is necessary in or- 
der to make a valid mortgage between the 
parties thereto ; Frick v. Fritz, 115 la. 43S, SS 
N. W. 961, 91 Am. St. Rep. 165. If the trans- 
action resolves itself into a security, whatever 
may be its form, in equity it is a mortgage; 
Flagg v. Mann, 2 Sumn. 533, Fed. Cas. No. 
4,847. A lien created by contract and not 
sufficient as a legal mortgage, will generally 
be regarded as partaking of the nature of an 
equitable mortgage; Kyle v. Belleuger, 79 
Ala. 516. Though a lien may not be express- 
ed in terms, equity will imply a security from 
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the nature of the transaction, and give effect 
to it, as such, in furtherance of the agree- 
ment of the parties, if there appears an in- 
tention to create a seeurity; Wood v. Ilolly 
Mfg. Co., 100 Ala. 320, 13 South. 04S, 40 Am. 
St. Itep. 50. The form of the writing is not 
important provided it sutliciently appears 
tliat it was therehy intended to create a se- 
curity; Howard v. Iron & Land Co., 02 
Minn. 20S, 04 N. W. S0G; and to the same ef- 
fect, Iliggins v. Manson, 120 Cal. 4G7, 58 Tac. 
007, 77 Am. St. Rep. 102; Martin v. Bowen, 
51 N. J. E(p 452, 20 Atl. S23; Dulaney v. 
Willis, 05 Va. 000, 20 S. E. 324, 04 Am. St. 
Rep. 815; Ilackett v. Watts, 13S Mo. 502, 40 
S. W. 113. 

To place in the hands of another a deed to 
real estate, togetlier with a written memo- 
randum stating that the property is pledged 
to secure the other against loss from bccom- 
ing a surety for the owner, will ereate an 
equitable lien enforceable against tlie own- 
er's assignee for creditors; In re Snyder, 138 
Ia. 553, 114 N. W. 615, 10 L. R. A. (N. S.) 
20G. 

Sueh a mortgage has heen said to exist in 
favor of the vendor of real estate as security 
for purchase-money due from the purckaser; 
in wliich case a lien is recognized in some 
jurisdictions; 15 Ves. 330; 1 Bro. Ch. C. 420, 
424, n. It is occasionally spoken of as an 
equitable mortgage; Moreton v. Harrison, 1 
Bland (Md.) 401, though it is doubtful if it is 
to be so considered. It is properly termed 
vendor’s lien, which see. See also Lien. 

EQUITABLE WASTE. See Waste. 

EQUITATURA. In Old English Law. 

Needful equipments for riding or travelling. 

EQUITY. A branch of remedial justice by 
and through whieh relief is aft'orded to suit- 
ors in the courts of equity. 

ln the broad sense in which this term is some- 
times used it signifies natural justice. 

In a more limited application, it denotes equal 
justice between contending parties. This Is its 
moral signification, In reference to the rights of 
parties having conflicting claims; but applied to 
courts and their jurisdiction and proceedings, it bas 
a more restrained and limited signiflcation. 

One division of courts is into courts of law and 
courts of equity. And equity, in this relation and 
application, is a branch of remedial justice by and 
through which relief is afforded to suitors in the 
courts of equity. 

The difference betwee'n the remedial justice of the 
courts of common law and that of the courts of 
equity is marked and material. That administered 
by the courts of law is limited by the principles of 
the common law (which are to a great extent posl- 
tive and inflexible), and especially by the nature 
and character of the process and pleadings, and of 
the judgments which those courts can render ; be- 
cause the pleadings cannot fully present all the 
matters in controversy, nor can the judgments be 
adapted to the spccial exigencies which may exist 
In particular cases. It Is not uncommon, also, for 
cases to fail in those courts, from the fact that too 
few or too many persons have been joined as par- 
ties, or because the pleadings have not been framed 
with sufflcient technical precision. 

The remcdial process of the courts of equity, on 
the other hand, admlts, and, generally, requires, 
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that all persons having an Interest sball be made 
parties, and makes a iarge ailowance for amend- 
ments by summoning and dischargiog parties after 
the commencement of the suit. The pieadings are 
usualiy framed so as to pres"nt to the considera- 
tion of the court the whole case, with its possible 
legal rights, and ali its equities,—that is, ail the 
grounds upon which the suitor Is or is not entitled 
to relief upon the princlpies of equity. And its finai 
remedial process may be so varled as to meet the 
requircmcnts of thcse equities, in ca es whtre the 
jurisdiction of the courts of equity cxists, by “com- 
manding wbat is right, and prohibiting what Is 
wrong.’ 1 In other words, its flnai proce«s is varied 
so as to enabie the courts to do tl at cqultable Jus- 
tice between the parties whicb the ca e dcmands, 
either by commanding what is to hc done, or pro- 
hibiting what is threatened to be done. 

The principles upon which, and the mod s and 
forms by and through which, justlcc is admini.-tcred 
in the United State.s, are derived to a grcat ex- 
tcnt from those which were in cxistence in England 
at the time of the settlement of tbis country ; and 
it is thercfore important to a correct understanding 
of the nature and character of our own jurispru- 
dence, not only to trace it back to its Introduction 
here on the early settlement of the coionles, but 
also to trace the English jurisprudence fromu its 
earliest inception as the administration of iaw, 
founded on principles, down to that period. It is in 
this way that we are enabled to explain many 
things in our own practice which would otherwise 
be entirely obscure. Tbis is particularly true of the 
principies which reguiate the jurisdiction and prac- 
tice of the courts of equitv, and of the principles of 
cquity as they are now applied and administcred in 
the courts of law which at the present day have 
equitable jurisdiction conferred upon them by stat- 
utes passed for that purpose. And for the purpose 
of a competent understanding of the course of de- 
cisions in the courts of equity in England, it is 
necessary to refer to the origin of the equitable 
jurisdiction there, and to trace its history, inquiring 
upon what principles it was originai.ly founded, and 
how it has bcen eniarged and sustained. 

The study of equity jurisprudence, therefore, com- 
prises au inquiry into the origin and history of the 
courts of equity; the distinctlve principles upon 
which jurisdiction in equity is founded ; the nature, 
character, and extent of the jurisdiction itself; its 
peculiar rcmedies; the rules and maxims which 
regulate its administration; its remedial process 
and proceedings and modes of defence; and lts 
rules of evidence and practice. 

“The meaning of the word ‘equity,’ as used in Its 
technical seuse in Engiish jurisprudence, comes 
back to this: that lt is simply a term descriptive of 
a certain fleld of jurisdiction exercised in the Eng- 
lish system, by certain courts, and of which the 
extent and boundaries are not markcd by iincs 
founded upon principlc so much as by the featurcs 
of the originai constitution of the English scheme 
of remedial law, and the accidents of its dcvelop- 
ment." Bisph. Eq. § II. 

Origin and History. The courts of equi- 
ty niay'he said to have their origin as far 
back as the Aula or Curia Rogis. the great 
court in whieh the ldng administorcd justice 
in porson, assisted by his eounsellors. Of 
tlie otlicers of tliis court, the cliancellor was 
one of great trust aml confidence, next to the 
king himself; but liis duties do not distinctly 
appear at the present day. On the dissoln- 
tion of that court, he exerclsed separate du- 
ties. 

On the introductiou of seals, he liad the 
keeping of the king’s seal, wliicli he affixed 
to charters aud deeds; and he liad some au- 
thority in relation to the king’s grants,— 
perhaps annulling those which were alleged 
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to liave been procured by misrepresentation 
or to liave been issued unadvisedly. 

As writs came into use, it was made his 
duty to frame and issue them from his court, 
which, as early as the reign of Henry II., 
was known as the cliancery. And it is said 
that he exercised at this period a sort of 
equitable jurisdiction by which he mitigated 
the rigor of thc common law,—to what ex- 
tent it is impossible to determine. He is 
spoken of as one who “annuls unjust laws, 
and executes the rightful commands of the 
pious prince, and puts an end to what is in- 
jurious to the people or to rnorals,”—which 
wouid form a very ample jurisdiction ; but it 
seerns probable that this was according to 
the authority or direction of the king, given 
from time to time in relation to particular 
cases. He was a principal member of the 
king’s council, after the couquest, in which, 
among other things, all applications for the 
special exercise of the prerogative in regard 
to matters of judicial cognizance were dis- 
cussed and decided upon. In connection with 
the council, he exercised a separate author- 
ity in cases in which the council directed the 
suitors to proceed in chancery. The court of 
chancery is said to have sprung from this 
couucil. But it may be said that it had its 
origin in the prerogative of the king, by 
which he undertook to administer justice, on 
petitions to himself, without regard to the 
jurisdiction of the ordinary courts, which he 
did through orders to his chancellor. The 
great council, or parliament, also sent mat- 
ters relating to the king’s grants, etc., to the 
chancery; and it seems that the chancellor, 
although an ecciesiastic, was the principal 
actor as regards the judicial business which 
the select or king’s council, as well as the 
great council, liad to advise upon or trans- 
act. In the reign of Edward I. the power 
and authority of the chancellor were extend- 
ed by the statute of Westminster 2d. 

In the time of Edward III. proceedings in 
chancery were commenced by petition or bill, 
the adverse party was summoned, the par- 
ties were examined, and chancery appears as 
a distinct court for giving relief in cases 
which required extraordinary remedies, the 
king having, “by a writ, rcferred all such 
matters as were of grace to be dispatched 
by the chancellor or by the keeper of the 
privy seal.” . 

It may be considered to have been fully 
established as a separate and permanent ju- 
risdictiou, from the 17th of Richard II. 

Iu the time of Edward IV. thè chancery 
had come to be regarded as one of the four 
principal courts of the kingdom. From this 
time its jurisdiction and the progress of its 
jurisdiction become of more importance to us. 

It is the tendency of any system of legal 
principles, when reduced to a practical ap- 
plication, to fail of effecting such justice be- 
tween party and party as the special circum- 
stances of a case may require, by reason of 


the minuteness and inflexibility of its rules 
and tlie inability of the judges to adapt its 
remedies to the necessities of the controver- 
sy under consideratiou. This was the case 
with the Roman law; and, to rernedy this, 
edicts were issued from time to time, which 
enabled the consuls and prietors to correct 
“the scrupulosity and misehievous subtlety 
of the law;” and from these edicts a code 
of equitable jurisprudence was compiled. 

So the principles and rules of the common 
law, as they were reduced to practice, became 
in their application the means of injustice 
in cases where special equitable circumstanc- 
es existed, of which the judge could not take 
cognizance because of the precise nature of 
its titles and rights, the inflexible character 
of its principles, and the technicality of its 
pleadings and practice. And in a manner 
somewhat analogous to the Roman mode of 
modification, in order to remedy such hard- 
ships, the prerogative of the kipg or the au- 
thority of the great council was exercised in 
ancient times to procure a more equitable 
measure of justice in the particular case, 
which was accomplished through the court of 
chancery. 

This was followed by the “ invention ” of 
the writ of subpcena by means of which the 
chancery assumed, upon a complaint made 
directly to that court, to require the attend- 
ance of thè adverse party, to answer to such 
matters as should be objected against him. 
Notwithstanding the complaints of the com- 
mous, from time to time, that the course of 
proceeding in chancery “was not according 
to the course of tlie common law, but the 
practice of the holy church,” the king sus- 
tained the authority of the chancellor, the 
right to issue the writ was recognized and 
regulated by statute, and other statutes were 
passed conferring jurisdiction where it had 
not been taken before. In this way, without 
any compilation of a code, a system of equi- 
table jurisprudence \tfas established in the 
court of ehancery, enlarging from time to 
time; the decisions of the court furnishing 
an exposition of its principles and of their 
appücation. It is said that the jurisdiction 
was greatly enlarged under the administra- 
tion of Cardinal Wolsey, in the time of Hen- 
ry VIII. The courts of equity also began to 
act in personam' and to enjoin plaintiffs in 
common-law courts from prosecuting iuequi- 
table suits. A controversy took place be- 
tween Lord Chanccllor Ellesmere and Lord 
Coke, Chief Justice of the King’s Bench, in 
the time of Jarnes I., respecting the right of 
the chancellor to interfere with auy of the 
proceedings and judgments of the courts of 
law. The king sustained the chancellor ; and 
from that time the jurisdiction then claimed 
has been maintained. See The Earl of Ox- 
ford’s Case, 1 Ch. Rep. 1, 2 Lead. Cas. Eq. 
601; Bisph. Eq. § 407; 1 Poll. & Maitl. 172; 
1 Hallam, Const. Hist.-472; Cancellarius. 

It is from the study of these decisions and 
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the commentaries upon them that we are 
euabled to determine, with a greater or less 
degree of certainty, the time when and the 
grounds upon which jurisdiction was grantcd 
or was talcen in particular classes of c-ases, 
and the principles upou which it was admiu- 
istered. And it is occasionally of importauce 
to attend to this; because we shall see that, 
chancery having once obtained jurisdiction, 
that jurisdiction contiuues until expressly 
taken away, notwithstanding tlie intervention 
of such changes in commou-law practice and 
rules as, if tliey had been made carlier, 
would liave rcndered the excrcise of juris- 
diction in equity iucompatible with the prin- 
ciples upon which it is founded. 

A brief sketch of some of the principal 
points iu the origin and history of the court 
of chancery may serve to show that mucli of 
its jurisdiction exists indepeudently of any 
statute, aud is founded upon an assumption 
u of a power to do equity, having its first in- 
ception in the prerogative of the king, and 
his commands to do justice in individual cas- 
es, extending itself tlirough the action of tlie 
chancellor, to the issue of a writ of summons 
to appear in his court without any special 
authority for that purpose. and, upon the 
return of the subpocna, to the reception of a 
complaint, to a requirement upon the party 
summoned to make answcr to that complaint, 
and then to a hearing and decree, or judg- 
ment, upon the merits of the matters in con- 
trovcrsy, according to the rules of equity and 
L good conscience. 

It appears as a noticeable fact that the 
jurisdiction of the chancery proceeded orig- 
inally from and was sustained by successive 
kings of Englaud against the repeated rcmon- 
strances of the commons, who were for ad- 
hering to the common law; tliough not, per- 
haps, approving of all its rigors, as equity 
had been to some exteut acknowledged as a 
rule of decision in the common-law courts. 

This opposition of the commons may have 
been owing in part to the fact that the chan- 
cellor was in those days usually an ec- 
clesiastic, and to the cxisting antipathy 
among the masses of the people to almost ev- 
erything Roman. 

The rnaster of the rolls, who for a long 
period was a judicial ollicer of the court of 
chancery, secoud only to the chancellor, was 
originally a clerk or keeper of the rolls or 
reeords, but seems to have acquired liis judl- 
cial autliority from being at times directcd 
by the king to take cognizsuice of and de- 
termine matters submitted to hiin. 

Distixctive Princii'les. It is quite ap- 
parent that somc principles other than those 
of the cominon law must regulate the exer- 
cise of such a jurisdiction. That law could 
not mitigate its rigor upon its own principles. 
And as, down to the time of Edward III., 
and, with few exceptions, to the 21st of Ilen- 
ry VIII., the chancellors were ccclesiastics, 
much more familiar with the priuciples of 


the Rowan law tlian with those of the com* 
mon law, it was but a matter of course that 
there sliould be a larger adoptiou of tbe 
principles of tliat law; aud the study of it is 
of some importance in this conneetion. Still, 
that law cannot be said to be of authority 
even in equity proceedings. Tlie commons 
were jealous of its intruduction. “ln the 
reigu of Richard II. the barons prote. ted that 
they would uever suffer tlie kiugdoiu to be 
governed by the Roinan law, and the judges 
prohibitcd it from being any longer cited iu 
the common-law tribunals.” 

This opposition of the barons and of tlio 
common-law judges furnished very suüiciont 
reasons why the chaucellors sliuuld nut pru- 
fess to adopt tliat law as the rule of decisiou. 
Iu addition to this, it was not fitted, iu nnmy 
rcspccts, to the state of things existiug in 
England ; and so the chancellors were of nc- 
cessity compelled to act upon e«iuitahle prin- 
ciples as expouiuled by themselves. In later 
times the common-law judges in tliat country 
have resortcd to the lloman law for princi- 
ples of dccision to a niuch grcater extent 
than they have given credit to it. 

Since the time of llcury VIII. the chancery 
bench has been occupied by somc of the 
ablest lawyers which England has produced, 
and they have given to the proceedings aud 
practice in equity definite rules and fonns, 
which leave little to the personal discretion 
of the cliancellor in determining what equity 
and good conscience require. The discretion 
of the chancellor is a judicial discretion, to 
be exercised according to the priuciples and 
practice of tlie court. See Discketion. 

The avowed principle upon wliich the ju- 
risdiction was at first exerciscd was the ad- 
ministration of justiee according to honesty, 
equity, and conscieuce, —which last, it Is sald, 
was uukuown to the common law as a prin- 
ciple of decision. 

In the 15th of Richard II. two petitions, 
addressed to the king and the lords of par- 
liament, were sent to the chancery to he 
heard, with the direction, ‘Tx^t there be done, 
by the autliority of parliament, that wliich 
riglit and reason and good faith aud good 
conscience demand in the cnse.” 

Tliese may be said to be the general prin- 
ciples upou which equity is admiulstered at 
the present day. 

Althongh in its origin the result of efforts 
to avoid hardships souietiines resulting from 
the rigorous application of legal rules and 
processes, it has iu modern times dcveloped 
iuto a settled system; McElroy v. Master 
son, 15G Fed. 30, S4 C. C. A. 202; and as was 
said iu [1003] 2 Cü. 174, 105, it is not a court 
of conscience, iu the sensc tlmt tliere bcing 
no <iuestioii of legal llability, ripe for dis- 
cussion, there was uo oceasion for judicial 
action. 

The distinctive priuciples of the courts of 
equity are shown, also, hy the classes of cas- 
es iii which they exercise jurisdiction and 
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give relief,—allowing it to be souglit and ad- 
ininistered through proeess and proceedings 
of less formality and tochnicality than are 
required in proceedings at law. This, how- 
^ever, has its limitations, some of its rules 
*of pleading in defence being quite technical. 
And it is another peculiar feature tbat the 
relief is administered by a (lecree or process 
adapted to the exigencies of the particular 
case. 

It was said by Jessel, M. R., in L. R. 13 
Ch. D. G9G, 710: “It must not be forgotten 
that the rulcs of tlie eourt of equity are not, 
like the rules of tke common law, supposed. to 
have been established from time immemorial. 
It is perfectly well known that they have 
been establisked from time to time— altered, 
improved, and refined from time to time. In 
many cases we know the names of the chan- 
cellors who invented them. No doubt they 
were invented for the purpose of securing 
the better administration of justice, but they 
were invented. Take such things as tkese: 
The separate use of a married woman, the 
restraint on alienation, the modern rule 
against perpetuities, and the rules of equi- 
table waste. We can name the chancellors 
' who first invented them, and state the date 
when they were first introduced into equity 
jurisprudence; and, therefore, in cases of 
this kind, the older precedents in equity are 
of very little value. The doctrines are pro- 
gressive, refined and improved; and if we 
want to know what the rules of equity are, 
we must look, of course, rather to the more 
rnodern than the more ancient cases.” 

Jurisdiction. It is difficult to reduce a 
jurisdiction so extensive and of such diverse 
component parts to a rigid and precise clas- 
sific-ation. But an approack to. it may be 
made. The general nature of the jurisdic- 
tion has already been indicated. It exists— 

First , for the purpose of compelling a dis- 
covery from the defendant, respecting the 
truth of the matters alleged against him, by 
an appeal to his conscience to speak the 
truth. The discovery is enforced by requir- 
ing an answer to the allegations in the plain- 
tiff's complaint, in order that the plaintiff 
may use the matters disclosed in the answer, 
as admissions of the defendant, and, thus, evi- 
dence is secured for the plaintiff, either in 
connection with and in aid of otker evidence 
offered by the plaintiff, or to supply the want 
of otker evidence on his part; or it may be 
to avoid the expense to which the plaintiff 
must be put in procuring other evidence to 
sustain his case. 

When the plaintiff’s complaint, otherwise 
called a bill, prays for relief in the same suit, 
the statements of the defendant in his an- 
swer are eonsidered by the court in forming 
a judgment upon the whole case. A party, if 
uncertain to what specific relief he is enti- 
tled, may frame his bill with an alternative 
prayer for relief; Hardin v. Boyd, 113 U. S. 
75G, 703, 5 Sup. Ct 771, 28 L. Ed. 1141; but 


he may not reeoguize a transaction and pray 
for the enforcement of his rights tkereunder 
and ask tliat it be set aside as a fraud, par- 
ticularly without specifying in wliat particu- 
lar; Cella v. Brown, 144 Fed. 742, 75 C. C. 
A. G08. 

To a certain extent, the statements of 
the defendant in answer to the biU are evi- 
dence for himself also. 

The discovery which may be required is 
not only of facts within the knowledge of 
the defendant, but may, also, be of deeds and 
otlier writings in his possession. 

The riglit to discovery is not, however, 
an unlimited one: as, for instance, the de- 
fendant is not bound to rnake a discovery 
which would subject him to‘ punishment, 
nor, ordinarily, to discover the title upon 
which he relies* in his defence; nor is the 
plaintiff entitled to require the production 
of all papers which he may desire to look 
into. The limits of the right deserve care- 
ful consideration. The discovery, when had, 
may be the foundation of equitable relief in 
the same suit, in which case it may be eon- 
nected with all the classes of cases in which 
relief is sought; or it may be for the pur- 
pose of being used in some other court, in 
which c-ase the jurisdiction is designateü as 
an assistant jurisdiction. Since the new 
statutes on the admission of evidence of par- 
ties, bills of discovery have practically fallen 
into disuse. Sêe Discovery. 

Second , where the courts of law do not, 
or did not, recognize any right, and there- 
fore could give no remedy, but where the 
courts of equity recognize equitable rights 
and, of course, give equitable relief. This 
has been denominated the exclusive juris- 
diction. In this class are trusts , charities , 
forfeited and imperfect mortgages , penalties 
and forfeitures , imperfect consideration. 

Uses and trusts have been supposed to 
have had their origin in the restrietions laid 
by parliament upon conveyances in mort- 
main,— that is, to the church for charitable, 
or rather for ecclesiastical, pürposes. 

It may well be that the doctrine of equita- 
ble titles and estates, unknown to the com- 
mon law but which could be enforced in 
chancery, had its origin in conveyances to 
individuals for the use of the ckurck in or- 
der to avoid the operation of these restric- 
tions,— the conscience of the feofee being 
bound to permit the churck to have the use 
according to the desigu and intent of the 
feoffment. 

But eonveyances in trust for the use of 
the ckurck were not by any means the only 
cases in which it was desirable to convey 
the legal title to one for the use of anotker. 
In many instanc-es, such a conveyance offered 
a convenient mode of making provision for 
those who, from any circumstances, were 
unable to manage property advantageously 
for themselves, or to whom it was not de- 
sirable to give the control of it; and the 
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propriety ln all such cases of soine protec- 
tion to the heneficiary is qnite apparent. 
The court of chancery, by recognizing that 
he had an interest of an eqnitalde character 
whicli could be protected and enforced 
against the holder of tlie legal title, exercised 
a jurisdiction to givc relief in cases which 
the courts of comniou law could not reach, 
consistently, with their principles and modes 
of procedure. 

Mortgages, wliich were originally estates 
conveyed upon conditiou, redeemable if the 
condition were perfornied at the day, but 
absolute on non*pcrforinance, tbe right to re- 
deem being thereliy forfeited, owe tlieir ori- 
gin. in the inodern coiiception of the term, 
to tlie conrt of chancery; whicli, acting at 
first, perhaps, in somc cases wliere the non- 
performauce was by mistake or accideut, 
soon recognized an equitable right of re- 
demption after tlie day, as a general rule, in 
order to relieve against the forfeiture. This 
became known as an equity of redemption,— 
a designation, in use at the present day, al- 
thougli there has long been a legal rigbt of 
redemption in such cases. 

Relief against penalties and forfeitures 
also was formerly obtained only through 
the aid of the court of chancery. 

In most of the cases wliich fall under this 
head, courts of law now exercise a concur- 
rent jurisdiction. 

Third , where the courts of equity admin- 
ister equitable relief for the infraction of 
legal rights, in cases in which the courts of 
law, recognizing the right, give a remedy ac- 
cording to their principlcs, modes, aiul forms, 
but the rcmedy is deemed hy equity inade- 
quate to the requirements of the case. This 
is sometimes called the concurrent jurisdic- 
tion. This class embraces fraud , mistake , 
accidcnt, administration , legacics, contribu- 
tion, and cases wbere justice and conscience 
require the cancellation , or refonnation of 
instrumcnts, or thc rcscission , or the speci/ic 
pcrfornmnce of contracts. (See tliese several 
titles.) 

The adequate remedy at law to oust equi- 
table jnrisdiction must be as certain, prompt 
and eificient to attain the ends of justice as 
tlie remedy in equity; Eoyce v. Grundy, 3 
I»et. (U. S.) 210, 7 L. Ed. (J55; Williams v. 
Neely, 134 Fed. 1, G7 C. C. A. 171, G9 L. R. A. 
232; Castle Creek Water Co. v. City of 
Aspcn, 14G Fed. 8, 7G C. C. A. 51G, S Ann. 
Cas. GGO; for examplc, an action reqniring 
submission to jury of matters requiriug ac- 
counting is insulficient; Castle Creek Water 
Co. v. City of Aspen. 14G Fed. S, 7G C. C. A. 
171, S Ann. Cas. GGO; Butler Bros. Slioc Co. 
v. Rubber Co.. 15G Fed. 1, 84 C. C. A. 1G7; 
and so, for anotber instance, if damages for 
breach of contract are too uncertqin to be 
assessed the failure to provide for liquidated 
damages does not givc an equitable causè for 
actiou ; Utz v. Wolf, 159 Fed. G96, 8G & C. 
A. 5G4. 


The courts of law relieve against fraud, 
inistake, and accident where a remedy can 
be had according to tlieir modes and l'orms; 
but tbere are many cases in whic-h the legal 
remedy is inadequate for tbe purposes of 
justice. 

Tlie modes of investigation and the pecu- 
liar remedies of the courts of equity are of- 
ten of the greatest importance in this class 
of cases. 

Transfers to defeat or delay creditors, and 
purchases with notice of an outstanding ti- 
tle, come under the head of fraud. 

It has becn said tliat there is a less 
amount of evidence required to prove fraud, 
in (Hjuity, than there is at law; but the 
soundness of that position may well i>e 
doubted. 

Tlie court does not relieve in all cases of 
accident and mislake. 

In mauy cases tke circumstances are such 
as to require the cancellation or reformation 
of written instruments or the specific per- 
formance of contracts, instead of damages 
for tlie breach of them. 

Fourth , where the court of equity admiu- 
isters a remedy because the relatious of the 
parties are such that there are impediments 
to a legal reinedy. Parlncrsliip furnishes a 
marked instance. Joint-tcnanci / and mur- 
shalling of assets may be included. (See 
these titles.) 

Froin the nature of a partnership, there 
are impediments to suits at law between 
the several partuers and the partnership in 
relation to matters involved in the partner- 
ship; and impediments of a somewhat sim- 
ilar character exist in other cases. 

Fifth , where the forms of proceeding in 
the courts of law are not deemed adequate 
to tlie due investigation of the particulars 
and details of the case. This class includes 
account. partition, dowcr, ascertainment of 
hounduries. 

ISi&th, wbcre, from a rclation of trust and 
confidence, or from consanguinity, tlie par- 
ties do not stand on equal groimd in their 
dealings with each otlier: as, the relations 
of parcnt and cliild, guardian and i rard, ut - 
torncy and clicnt, principal nnd agent, csccw- 
tor or administrator and lcgatccs or dis- 
tributccs, trustcc and ccstui quc trust, ete. 

Scrcnth, where tke court grant relief from 
considerations of public policy, because of 
tbe miscliief which would rcsult if the court 
did not interfcre. Afarnagc-brokage agrcc- 
mcnts , contracts in ? r cstraint of tradc, buying 
and sclling public ofiiccs, agrccmcnts founded 
on corrupt considcrations, usury, gaming , 
and contracts icith cjpcctant hcirs , are of 
tliis class. 

Many cases of tliis and the proceding class 
are sometimes considercd under tlie head of 
constructivc fraud. 

Eighth, wliere a party from incapacity to 
take eare of his rights Is unrter the speclal 
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care of the court of equity, as infants, idiots , 
and lunatics. 

This is a branch of jurisdictioii of very 
ancient date, and of a speeial character, said 
to be founded in the prerogative of the king. 

In this country the court cloes not, in gen- 
eral, assunie the guardianship, hut cxercises 
an cxtensive jurisdiction ovcr guardians, and 
may hold a stranger interfering with the 
property of an infant accountable as if he 
were guardian. 

Xinth , where the court recognizes an ob- 
ligation on the part of a husband to make 
provision for the support of his wife, or to 
make a settlement upon her, out of the prop- 
erty which comes to her by inheritance or 
otherwise. 

This jurisdiction is not founded upon ei- 
ther trust or fraud, but is derived originallv 
froin the maxim that he who asks equity 
should do equitj’. 

Tenth , where the equitable relief appro- 
priate to the case consists in restraining 
the commission or continuance of some act 
of the defendant, administered by ineans of 
a writ of injnnction. \ 

Eleventh, the conrt aids in the procura- 
tion or preservation of evidenc-e of the rights 
of a party, to be used, if necessary, in some 
subsequent proceeding, the court administer- 
ing no flnal relief. 

See a full note as to equity jurisdiction 
in 19 Am. L. Keg. N. S. 5G3. 

PECULIAR ReMEDIES, AND THE MaNNER OF 

Administering tiiem. Under this head are 
—specific performance of contracts; re-exe- 
cution , reformation, rescission, aud canceUu- 
tion of contracts or instrmnents; restraint 
by injunction; bills qnia timet; hills of 
peaee; proteetion of a party liable at law, 
but who has no interest, by bill of intcrplead- 
er; election betwcen two inconsistent legal 
rights; conversion; priorities; tacldng; 
marshalling of secnrities; appiication of 
purchase-money. (See these several titles.) 

In recent periods, the principles of the 
court of chancerv have in many instances 
been acted on and recognized by the courts 
of law (as, for instance, in relation to mort- 
gages, contribution, etc.) so far as the rules 
of the courts of law admitted of their intro- 
duction. 

In some states the entire jurisdiction has, 
by statute, been conferred upon the courts 
of law, who exercise it as a separate and 
distinct branch of their authority, upon the 
principles and according to the modes and 
forms previously adopted in chancery. 

In a few, the jurisdictions of the courts 
of law and of equity have been amalga- 
mated, and an entire system has been sub- 
stituted. administered more according to the 
principles and modes and forms of equity 
than the principles aud forms of the cornmon 
law. 

It is to be noted, however, that the equity 
systcm is not abolished or abridged by the 


changes in the conrts whicli administer it, 
and it is held that the constitutional graut 
of equity powers to certaiu courts cannot be 
impaired by the legislature, so that acts re- 
quiring the trial by jury of facts in chancery 
cases are unconstitutional; Brown v. Kala- 
mazoo Circuit Judge, 75 Mich. 274, 42 N. W. 
S27, 5 L. R. A. 22G, 13 Am. St. Rep. 43S; 
Callanan v. Judd, 23 Wis. 343. So, in an act 
requiring the court of cliaucery to direct an 
issue in suits to quiet titlc, a provisiou au- 
thorizing tliat court to set aside a verdict 
and order a new trial is not unconstitutional 
as violating the division of powers between 
courts of equity and law ; Brady v. Realty 
Co., 70 N. J. Eq. 748, 64 Atl. 107S, 8 L. R. A. 
(N. S.) SG6, 11S Am. St. Rep. 778. See an 
admirable discussion of this liead of equi- 
table jurisdiction in the opinion of Philips, 
J., in Big Six Development Co. v. Mitchell, 
13S Fed. 2SG, 70 C. C. A. 5G9, 1 L. R. A. (N. 
S.) 332, affirmed in the Circuit Court of Ap- 
peals in s. c. 13S Fed. 279, 70 C. C. A. 569, 1 
L. R. A. (N. S.) 332 (with note), and cer- 
tiorari denied in id., 199 U. S. 606, 26 Sup. 
Ct. 746, 50 L. Ed. 330. 

Rules and Maxims. In the administra- 
tion of the jurisdiction, there are certain 
rules and ma'xims which are of special sig- 
nificance. 

First. Equity having once had jurisdic• 
tion of a subject-matter because there was 
no rernedy at law, or because the remedy is 
inadequate, does not lose the jurisdiction 
merely because the courts of law afterwards 
give the same or a similar relief. 

Second. Equity folloivs the laio. This is 
true as a general maxim. Equity follows 
the law, except in relation to those matters 
which give a title to equitable relief be- 
cause the rules of law would operate to sanc- 
tion fraud or injustice in the particular case. 

Third. Between equal equities, the lato 
must prevail. The ground upon which the 
suitor comes into the court of equitv is that 
he is entitled to relief there. But if his ad- 
versary has an equally equitable case, the 
complainant has no title to relief. 

It has been said that the maxim tliat 
where equities are equal relief will be denied 
does not apply to a suit to reform a deed; 
Fnion Ice Co. v. Doyle, 6 Cal. App. 2S4, 92 
Pac. 112. 

Fourth. EquaJity is equity: applied to 
cases of contribution, apportionment of mon- 
eys due among those liable or benefited by 
the payment, abatement of claims on account 
of deficiency of the means of payment, etc. 

Fifth. Ee icho seeks cquity must do equi- 
ty. A party cannot claim the interposition 
of the court for relief unless he will do what 
it is equitable sliould be done by him as a 
eondition precedent to that relief. See the 
eleventh maxim, infra. 

See General Proprietors of Eastern Divl- 
sion of New Jersey v. Force’s Ex'rs, 72 N. J. 
Eq. 56, 127, 68 Atl. 914. This maxirn applies 
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to one seeklng equitable relicf, whether hc 
be plaintiff or defendant; Union Stock Yards 
Nat. Bank v. Day, 79 Neb. 849, 113 N. W. 530 
(where in an action of ejectment an equi- 
table defence was pleaded). It was also ap- 
plied in refnsing to permit plaintilf to dis- 
miss after having acquired advantage from 
the suit ; Jolmson City Southern Uy. Co. v. 
R. Co., 14S N. C. 59, 61 S. E. GS3. 

Sixth. Equity considcrs that as done 
u'hich ouylit to have bcen done. A maxim 
of mucli more limited application than might 
at first be supposed from the broad terms 
in which it is expressed. In favor of parties 
who would have had a benefit from some- 
thlng contracted to be done, and who have 
an equitable right to have thc case consider- 
ed as if it had been done, equity applies this 
maxim. Illustration: when there is an 
agreement for a sale of land, and the vendor 
dles, the land may be treatcd as moncy, and 
the proceeds of the salc, when conipleted, go 
to the distributces of personal estate, instead 
of to the heir. If the vendee die before the 
completion of the purchase, the purchase- 
money may be treated as land for tbe benetit 
of the heir. 

Scventh. Equity icill not permit a ivrong 
icithout a remedy. 

Eighth. Equity regards the spirit and not 
the lctter , thc intcnt and not the /orm, the 
substan-ce rather than the circumstancc, as it 
is variously expressed by differcnt courts. 
See Moring v. Privott, 140 N. C. 55S, GO S. E. 
509; Clinton v. Winnard, 135 111. App. 274; 
Curtin v. Krohn, 4 Cal. App. 131, S7 Pac. 243. 

Ninth. Whcre equities are equal thc first 
in tlrne prevails — qui prior est in tempore , 
potior est in jure. 

T&nth. Eqirity imputes an intention to per - 
form an obligation. 

Elevcnth. He icho comcs into equity must 
come with clcan hands. The inequity which 
deprives a suitor of a right to relicf in a 
eourt of eqnity is not general iniquitous con- 
duct unconuected with tlie cause of actiou, 
but evil practice or wrong-doing in the par- 
ticular matter as to which judicial protec- 
tion or redress is sought; Liverpool & Lon- 
don & Globe Ins. Co. v. Clunic, SS Fed. 1G0; 
Woodward v. Woodward, 41 N. J. Eq. 224, 4 
Atl. 424; or where thcre is some duty spring- 
ing from the relations of the parties; Cun- 
ningham v. Pettigrew, 109 Fed. 335, 94 C. C. 
A. 457. A good illustration is found in Tole- 
do Computing Scale Co. v. Scale Co., 142 
Fed. 919, 74 C. C. A. S9, where it was held 
that the manufaeturers of a “butclicr’s com- 
puting scale,’’ who advertised it as malcing a 
profit for butehers by counting fraetions 
against the purehaser, conld not have equi- 
table relief against a eompctitor for calling 
attention to the fraudulcnt character of such 
scale. See Clean IIaxds. 

Tioelfth. It is to the vigilant and not to 
those who slccp upon thcir rights , that Equi - 
ty leads assistance — vigilantibus et non dor - 


micntibus cquitas subvcnit. This is a mere 
adaptation or limitation of the general max- 
im, vigitantibus et non dormicntibus jura 
(or legcs) subvcniunt. 

Thirtccnth. Equity acts in pcrsonam and 
not in rcm. As a result of this principle, 
jurisdiction of the person gives power to 
affeet by the decree property outside tlie 
jnrisdiction; Wilhite v. Skelton, 149 Fed. G7, 
78 C. C. A. G35; Massie v. Watts, G Cra. (U. 
S.) 159, 3 L. Ed. 181; Carpenter v. Strange, 
141 U. S. 105, 11 Sup. Ct. 9G0, 35 L. Ed. <J40; 
Selover, Bates & Co. v. Walsh, 220 U. S. 112, 
33 Sup. Ct. G9, 57 U Ed. 14G. This power was 
notably exerciscd in the great ease of Pcun 
v. Lord Baltimore, 1 Ves. 444, where the 
Chancellor made a decree for the speciiic 
performance of a contract relating to land 
in the colönies. 

Fourtecnth. Equity dclights to do justice 
and not by halvcs. 

Most of thesc maxims are given by Francis 
or Story and all hut the first and last bv 
Indermaur and Pomeroy; all of thein are 
recognizcd and stated by approved writers 
on Equitv and they are here colleeted as in- 
cluding all those principlcs which have been 
by eompetcnt authority selectcd as funda- 
mental and dcsignated as maxims of etpiity. 

Storj' only ennmeratcs the first six, aiul of 
those he states the first, not as a inaxirn 
strictly ?o termed, but as a doctrine of equi- 
ty. The last one is given by Story in liis 
Eq. Pl. § 72, wherc he quotcs it from Talhott, 
Ld. Cb., in 3 P. Wms. 331. 

Francis scts out fourteen maxims, as he 
terms theni, hut those numbered by liim VII. 
VIII, IX, XI, XII, iuclusive, are riot statcd 
supra , because they are mere statements of 
equitable rnles of deeision, or doctriue.s 
rather than maxims. Tliese, hrietly stated, 
are that he who rcceived the benefit should 
make, and he who sustained the loss sliould 
receive, satisfaction; Francis, Max. IV & V; 
that equity relieves against accidcnts, pre- 
vents mischief and multiplicity of suits; id. 
VII, VIII, IX; and that equity will not suf- 
fer a double satisfaetion nor permit advan- 
tage to be takcn of a forfeiture wheu satis- 
faetion can be made; id. XI. XII. 

To the above autliorities reference may be 
made for the cases wliich gave early cxprcs- 
sion to these maxims, which have been so 
universally recognized as fundamental that, 
except in a fcw cases of special appllcation 
or limitation, the citations are omitted. 

REMEDIAL PrOCESS, AND IIEFF.NCE. A Sllit 

in cquity is ordinarily instituted by a com- 
plaint, or petition, called a hill; and the de- 
fcndant is scrved with a writ of summons, 
requiring him to appear and answer, called a 
suhpcciia. 

In Pennsylvania the suit is hegun by fil- 
ing and serving a copy of tlie bill. tlic sub- 
poena having been dispensed with by a rule 
of court 

The forms of proceedings in equity are 
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such as to bnug the riglits of all persons 
interested before the eourt; and, as a gen- 
eral rule, all persons interested should be 
made parties to the bill, either as plaintiffs 
or defendants. 

There may be amendments of the bill; or 
a supplemental bill,—which is sometimes 
necessary wlien the ease is beyond the stage 
for amendment. 

In ease the suit fails by the death of the 
party, there is a bill of revivor, and after 
the eause is disposed of, there may be a bill 
of review. 

The defence is made by demurrer. plea, or 
answer. If the defendant has no interest, he 
may disclaim. Diseovery niay be obtained 
from the plaintiff, and further matter may 
be introdueed, by rueans of a cross-bill, 
brought by the defendant against the plain- 
tiff, in order that it may be considered at 
the same time. Issue is joined by the plain- 
tiff’s filing a replieation to the defendant's 
answer; Sto. Eq. Pl. § S7S n. But the new 
Equity Rule 31 (1913) of the United States 
Supreme Court (33 Sup. Ct. xxvii) does 
away \xith a replieation unless required by a 
special order of the eourt. New or affirma- 
tive matter in the answer is deemed to be de- 
nied by the plaintiff. If the answer ineludes 
a set-off or eounter-elaim, the party agaiust 
whom it is asserted must reply within 10 
days. In some states, as Delaware, the 
replication is entered as of course without 
filing; and special replications are now as a 
rule not used. 

The final process is directed by the decree, 
which being a spec-ial judgment can provide 
relief according to the nature of the case. 
This is sometiines by a perpetual injunction. 

There may be a bill to execute, or to im- 
peaeli. a deeree. 

Evidence and Practice. The rules of ev'i- 
dence, except as to the effeet of the answer 
and the taking of the testimony, are, in gen- 
eral, similar to the rules of evidence in cases 
at law. But to this there are exeeptious. 

The answer, if made on oath, is evidenee 
for the defendant, so far as it is responsive 
to the calls of the bill for discovery, and 
as sueh it prevails, unless it is overcome by 
something more than what is equivalent to 
the testimony of one witness. If without 
oath, it is a mere pleadmg, and the allega- 
tions stand over for proof. 

If the answer is ineomplete or improper, 
the plaintiff may exeept to it, and it must, 
if the exeeptions are sustained, be so amend- 
ed as to be made sufficient and proper. 

The case may be heard on the bill and an- 
swer, if the plaintiff so elects, and sets the 
ease down for a hearing thereon. 

If the plaintiff desires to controvert any 
of the stateinents in the answer, he files a 
replication by which he denies the truth of 
the allegations in tlle answer, and testi- 
mony is taken. 

The testimony, according to the former 


praetice in eliancery, is taken upon inter- 
rogatories filed in the clerk’s office, and pro- 
pounded by the examiner, without the pres- 
enee of the parties. But tliis practiee has 
been very extensively modiiied. Equity rule 
4G 1(33 Sup. Ct. xxxi) of tlie United States 
Supreme Court (in effect February 1, 1913), 
provides that the testimony of witnesses 
shall be taken in open court except as other- 
wise provided by statute or by the equity 
rules. 

If any of tlie testimony is improper, there 
is a motion to supprèss it. 

The ease may be referred to a master to 
state the aeeounts between the parties, or 
to make such other report as the ease may 
require; and there may be an examination 
of the parties in the masteFs offiee. Excep- 
tions may be taken to his report 

The heariug of the case is before the equi- 
ty judge, who may make interloeutory or- 
ders or decrees, and who pronounees the 
final deeree or judgment. There may be a 
rehearing. if suffieient eause is shown. 

At the present day, wherever equity forms 
are used, the proceedings have become very 
much simplified. 

The system of two distinct sets of tri- 
bunals administering different rules for the 
adjudication of causes has been changed in 
England. By the Judicature Aets of 1873 
and 1876, the courts of law and equity were 
eonsolidated into one Supreme Court of Judi- 
cature, in whieh equitable rights and de- 
fences are recognized in all proeeedings to 
the same effeet as a court of chancery would 
have recognized them before the passing of 
the act. Equitable remedies are substantial- 
ly applied. 

In America, the federal courts have eduity 
powers under the constitution, where an ade- 
quate remedy at law does not exist; R. S. § 
723; Smyth v. Banking Co., 141 U. S. G56, 
12 Sup. Ct. 113, 35 L. Ed. S91 ; Whitehead v. 
Shattuck, 13S U. S. 146, 11 Sup. Ct. 276, 34 
L. Ed. 873. The adequate rernedy at law, 
which is the test of the equitable jurisdic- 
tion of the courts of the United States, is 
that whieh existed when the judieiary act 
of 17S9 was adopted, unless subsequently 
changed by eongress; McConihay v. Wright, 
121 U. S. 201, 7 Sup. Ct. 940, 30 L. Ed. 932. 
The equity jurisdiction conferred on the 
federal courts is the same as that of the for- 
mer court of ehaneery in England, is subject 
to neither limitation nor restraint by state 
legislation. and is uniform throughout the 
states; Mississippi Mills v. Cohn, 150 U. S. 
202, 14 Sup. Ct. 75, 37 L. Ed. 1052; Kirby 
v. R. Co., 120 U. S. 130, 7 Sup. Ct. 430, 3.0 
L. Ed. 5G9; Smith v. Burnham, 2 Sumn. 
612, Fed. Cas. No. 13,018; but these are ouly 
the powers whieh are judicial in their char- 
acter, and not such as belong to the chancel- 
lor of England as the keeper of the eon- 
seience of the king, as representing his per- 
son and administering as his agent his pre- 
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rogatlves and daties; Gallego’s Ex’rs v. At- 
torney General, 3 Leigh (Va.) 450, 24 Am. 
Dec. G50. 

In tlie administration of tliat jurisdiction 
the federal eourts are not to “look only to 
the statutes of congress. The principles of 
equity exist indWpendently of, and anterior 
to, all congressional legislation, and the stat- 
ntes are either enunciations of those prin- 
ciples or limitations upon their application 
in purticular cases” ; U. S. v. Luruber Co., 
200 U. S. 321, 2G Sup. Ct. 2S2, 50 L. Ed. 400, 
where it was held that even “in passing up- 
on transaetions between the government and 
its vendees” the principles of equity must be 
borne in mind and applied, and that al- 
tkough, while the Iegal title to land remains 
in the government, the holder of an equitable 
title may not be able to enforce his equity by 
reason of inability to sue the government ex- 
cept upon contract, he may protect that equi- 
ty wlien sued by the government. 

Equity jurisdiction does not aecrue to the 
federal courts beeause it is thought that 
the law as administered in equity is more 
favorable to a party seeking its aid than the 
law as administered by the eourts of a state 
in which sucb party has been sued; Cable v. 
Ins. Co., 191 U. S. 2SS, 24 Sup. Ct. 74, 4S L. 
Ed. 1SS. 

Courts of chancery were constituted in 
some of the states after 177G; and in Penn- 
sylvania, for a short time, as early as 1723, 
a court of chancery existed ; see Rawle, Eq. 
in Pennd.; and in most of the colonies be- 
fore the revolution; IJisph. Eq. § 14, n. 

In colonial Pemisylvania, and until the act 
of June 1G, 1S3G, equity, in the absence of 
courts of equity, was administered tlirough 
common-law forms. It is pointed out in 
Kawle, Eqnity in Penna., that it was not iirst 
and only in Pennsylvania that coinmon-law 
courts enforced equitable principles, and he 
mentions several heads going back to the 
Year Books. But the Peunsylvania courts 
administercd under common-law forms all 
the prineiples and doctrines of equity. The 
earliest reported case is Riche v. Broadheld, 
1 Dall. 16, 1 L. Ed. 1S (17GS). The subject 
is treated in Laussat’s Equity in Penna. and 
by Sidney G. Fisher in 1 L. Q. R. 455 (2 Sel. 
Essays in Anglo-Amer. L. II. SIO). Sce also 
Brightly, Eq. in Penna. A paper in the Ke- 
port of tlie Texas Bar Assoc. (1S9G) states 
that “Texas was unquestionably the ürst 
state in the Anterican Union controlled by 
common-law principles to abolisk the dis- 
tinction between law and equity in the en- 
forcement of private rights and redress of 
private wrongs.” 

At tke present time, distinct courts of 
chancery now exist in but six states: Ala- 
barna, Arkansas, Delaware, Mississippi, Xew 
Jersey and Tenncssee. In tlie greater num- 
ber of states cliancery powers are exereised 
by judges of common-law courts according to 
the ordinary practice in ekancery. In tlie 


remainlng states, the distinctions between 
actions at law and suits in equity have been 
abolished, but certain equitable remodies are 
still administered under the statutory form 
of the civil action. See Bisph. Eq. § 15. 

EÜUITY EVIDENCE. See Equitv; Evi- 

DENCE. 

EQUITY PLEADING. See Eqliiy; An- 

swer; Bill; Demuurlu; 

EQUITY 0 F REDEMPTION. A riglit 
whicli the mortgagor of au estate has of re- 
deeniing it after it has been forfeited at law 
by the non-payment at the time appointed of 
the money secured hy the mortgage to be 
paid, by paying the amount of the debt, in- 
tercst, and eosts. 

The phrase of equity of redemri.ion is indiscriml- 
nately, though oftcn incorrectly, applled to the 
right of the mortgagor to rcgain his estate, both 
before and aftcr breaeh of condition. In North 
Carolina, by statute, the formcr is callcd a legal 
right of redcmption, and the latter the cquity of 
redcmption, thereby lceeping a just distinction be- 
twcen these eatates; 1 N. C. Rev. Stat. 266; State 
v. Laval, 4 RlcCord (S. C.) 340. The interest is rcc- 
ognlzed at law for many purposcs: as a subslsting 
cstate, although the mortgagor in order to enforce 
his right is obliged to resort to an equitable pro- 
cecding, administered generally in courts of equity, 
but in some states by courts of law; Anderson v. 
Neff, 11 S. & R. (Pa.) 223; or in some states raay 
pay the debt and bave an action at law ; Jackson v. 
Davis, 18 Johns. (N. Y.) 7; Den v. Spinning, 6 N. J. 
L. 466; Morgan’s Lessee v. Davis, 2 H. & McH. 
(Md.) 9. 

This estate in the murtgagor is one which 
lie may devise or grant; 2 Washb. K. P. 40 ; 
and wliich is governed by the same rules of 
devolution or descent as auy otlier estate in 
lands: Chamherlain v. Thompson, 10 Conn. 
243, 2G Am. Dec. 390; 2 Ilare 55. Ile may 
mortgage it; Bigelow v. Willson, 1 Piek. 
(Mass.) 4S5; and it is liable for his debts; 
Fox v. Harding, 21 Me. 104; Pierce v. Pot- 
ter, 7 Watts. (Pa.) 475; Freeby v. Tupper, 
15 Ohio 4G7; United States Bank v. Hutli, 
4 B. Monr. (Ky.) 429; Curtis v. Iioot, 20 111. 
53; Punderson v. Brown, 1 Day (Conu.) 93, 
2 Am. Dec. 53; State v. Laval, 4 McCord (S. 
C.) 33G; but see Palmer v. Footc. 7 Paige Ch. 
(N. Y.) 437; Goring’s Ex’x v. Slireve, 7 Dana 
(Ky.) 07; Powell v. Williams, 14 Ala. 470, 
48 Am. Dec. 105; Baldwin v. Jenkins. 23 
Miss. 20G; Buck v. Sliernian, 2 Dougl. (Micli.) 
17G; Thornton v. Pigg, 24 Mo. 249 ; Yan Ness 
v. Ilyatt, 13 Pet. (U. S.) 294. 10 L, Ed. IGS; 
and in many other cascs, if the mortgagur 
still retains possession, lie is held to be the 
owner; 5 Gray 470, note; Parish v. Gilman- 
ton, 11 N. II. 293; City of Norwich v. Hub- 
bard, 22 Conn. 5S7; Ralston v. Hugkes, 13 
111. 4G9. 

Any person who is intercsted in the mort- 
gaged estate, or any part of it, having a le- 
gal estate tkerein, or a legal or equitable 
lien thereon. provided he comes in as privy 
in estnte with the mortgagor, may exereise 
the right; including heirs, devisees, execu- 
tors, administrators, and assiguees of tlie 
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mortgagor; Sheldon v. Bird, 2 Root (Conn.) 
509; Craik’s Adm’rs v. Clark, 3 N. C. 22; 
Merriam v. Barton, 14 Vt. 501; Coombs v. 
Warren, 34 Me. S9; Bell v. Mavor, etc., of 
New York, 10 Paige, Cb. (N. Y.) 49; Smitb 
v. Manning, 9 Mass. 422; H. B. Clatiin Co. 
v. Banking Co., 113 Fed. 958; Bovey De 
Laittre Lumber Co. v. Tucker, 4S Minn. 223, 
50 N. W. 1038; subsequeut incumbrancers; 
Burnett v. Denniston, 5 Johns. Cb. (N. Y.) 
35; Cooper v. Martin, 1 Dana (Ky.) 23; 
Farnum v. Metcalf, 8 Cusb. (Mass.) 4G; 
Iloover v. Johnson, 47 Minn. 434, 50 N. W. 
475; judgment creditors; Dabney v. Green, 
4 Hen. & M. (Va.) 101,4 Am. Dec.503; Elliot 
v. Patton, 4 Yerg. (Tenn.) 10; Kent v. Laf- 
fan, 2 Cal. 595; Bowen v. Van Gundy, 133 
Ind. G70, 33 N. E. GS7; Scbroeder v. Bauer, 
140 111. 135, 29 N. E. 5G0; tenants for years; 
Loud v. Lane, S Metc. (Mass.) 517; even if 
only tenant of a portion of tbe land mort- 
gaged; Kebabian v. Sbinkle, 2G R. I. 505, 
59 Atl. 743; one having an easement; Bacon 
v. Bowdoin, 22 Pick. (Mass.) 401; one bav- 
ing an interest as a partner; Emersou v. 
Atkinson, 159 Mass. 356, 34 N. E. 516; a 
jointress; 1 Vern. 190; 2 Wh. & T. Lead. 
Cas. 752; dowress and tenant by curtesy; 
Eaton v. Simonds, 14 Pick. (Mass.) 98; Jaek- 
son v. Mfg. Co., 86 Ark. 591, 112 S. W. 161, 
20 L. R. A. (N. S.) 454; Davis v. Mason, 1 
Pet. (U. S.) 503, 7 L. Ed. 239; Gatewood v. 
Gatewood, 75 Va. 407; Wilkins v. French, 20 
Me. 111; Denton v. Nanny, S Barb. (N. Y.) 
G18 ; Wade v. Miller, 32 N. J. L. 29G; Hart 
v. Chase, 46 Conn. 207; Robinson v. Lake- 
nan, 28 Mo. App. 135 (but to be endowed by 
tlie law, the widow must pay tbe mortgage; 
Ilossiter v. Cossit, 15 N. H. 38) ; a widow 
wbo bad joined in tbe mortgage; McArtbur 
v. Franklin, 15 Obio St. 4S5 ; Posten v. Mil- 
ler, 60 Wis. 494, 19 N. W. 540; MeGougb v. 
Sweetser, 97 Ala. 3G1, 12 South. 1G2, 19 L. 
R. A. 470; 34 U. C. Q. B. 3S9 ; or wbere tbe 
husband bad mortgaged prior to tbe mar- 
riage; Merseüs v. Van Riper, 55 N. J. Eq. 
G18, 38 Atl. 196; or where she had joined in 
tbe mortgage but the equity of redemption 
was reserved to tbe husband alone; [1S94] 
2 Cb. 133; and where she had released ber 
dower, sbe was entitled to redeem as dow- 
ress, though tbe dower bad not been assign- 
ed; Gibson v. Crehore, 5 Pick. (Mass.) 14G 
(followed in McCabe v. Bellows, 1 Allen 
[Mass.] 2G9) ; Simonton v. Gray, 34 Me. 50; 
also wbere she did not join in the mortgage, 
wliicb was for purehase money; May v. 
Fletcher, 40 Ind. 575 (overruling Fletcber v. 
Ilolmes, 32 id. 497) ; Wing v. Ayer, 53 Me. 138 ; 
Wbeeler v. Morris, 2 Bosw. (N. Y.) 524; and 
she may redeem where tbe husband alone 
had given a seeond mortgage; Hays v. Cretin, 
102 Md. 695, 62 Atl. 1028, 4 L. R. A. (N. S.) 
1039; so a widow, though not entitled undcr 
tbe statute to redeem as sucb, may do so 
wben tbe mortgage property is tbe family 
homestead; Walden v. Speigner, 87 Ala. 379, 


G South. S1; and where she bad not joined in 
a mortgage during coverture, sbe was beld, 
on a bill to redecrn, dowable of tbe whole 
premises and not merely in tbe equity of re- 
demption and sbe was not required to re- 
deem; Opdyke v. Bartles, 11 N. J. Eq. 133. 

A wife is entitled by reasou of ber iu- 
choate rigbt of dower to redeem during tbe 
lifetime of ber husband; Lamb v. Montague, 
112 Mass. 352; Mackenna v. Trust Co., 184 
N. Y. 411, 77 N. E. 721, 3 L. R. A. (N. S.) 
10GS, 112 Am. St. Rep. G20, G Anu. Cas. 471; 
Gatewood v. Gatewood, 75 Va. 413; and 
ber equity of redemption is stronger in case 
of bomestead property; Moore v. Smitb, 
95 Micb. 71, 54 N. W. 701; Smitb v. Hall, 67 
N. II. 200, 30 Atl. 409. 

A mortgagee for adequate value and in 
good faitb may acquire the equity of re- 
demption; Wilson v. Vanstone, 112 Mo. 315, 
20 S. W. G12; and a second mortgagee who 
purcbases such equity is entitled to any pay- 
ments tbat may bave been made on tbe first 
mortgage, but wbicb were not credited there- 
on; Babbitt v. McDermott (N. J.) 26 Atl. 
889. 

Wbere tbe necessary amount has been ten- 
dered witbin tbe statutory period for re- 
demption, it can be followed up by suit to 
redeem at any time before tbe right to bring 
suit is barred ; Wood v. Ilolland, 57 Ark. 
198, 21 S. W. 223. A court of equity bas tbe 
discretion governed by tbe equities of each 
case, to name terms on wbicb it will let in a 
party to redeem ; Hannah v. Davis, 112 Mo. 
599, 20 S. W. GS6. 

Wbere a bill to redeem is filed before tbe 
debt is due, it must be dismissed, although 
tbe bearing is not bad uutil after tbe debt 
is due; Bernard v. Toplitz, 160 Mass. 162, 35 
N. E. 673, 39 Am. St. Rep. 4G5. 

Any provision or stipulation in a mortgage 
whicb will fetter or “clog tbe equity of re- 
demption” (as tbe pbrase goes) is void; 
[1902] A. C. 24 ; [1903] A. C. 253; and these 
two cases in tbe House of Lords may be con- 
sidered as settling tbe question in England 
after many and varying decisions since the 
leading ease of Howard v. Harris, 1 Vern. 
33. Tbe same doctrine prevails in this coun- 
try; Parmer v. Parmer, 74 Ala. 285; Walling 
v. Aiken, 1 McMul. Eq. (S. C.) 1; Clark v. 
Henry, 2 Cow. (N. Y.) 324; Quartermous v. 
Kennedy, 29 Ark. 544; Baxter v. Cbild, 39 
Me. 110; Stover’s Heirs v. Bounds’ Heirs, 1 
Obio St. 107; Bayley v. Bailey, 5 Gray 
(Mass.) 505; Hazeltine v. Granger, 44 Mich. 
503, 7 N. W. 74. The “eqiiity of redemption 
is inseparably connected witb a mortgage 
and tbe rigbt eannot be abandoned by any 
stipulation of tbe parties made at the time, 
even if embodied in the mortgage” ; Teugb 
v. Davis, 9G U. S. 332, 24 L. Ed. 775; tbe rule 
protectiug the equity of redemption is “well 
settled” and “cliaracterized by a jealous and 
salutary policy,” and a sale by the mortgagor 
must be almost as closely examined as one 
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by a ccstni quc trust; Villa v. Rodriguez, 12 
Wall. (U. S.) 323, 20 L. Ed. 400. 

Tlie doctriue that equity will not permit 
the parties to a mortgage to “clog the equi- 
ty of redemption” m only another exprossion 
of the maxiiu “onee a mortgage always a 
mortgage”; 1 Vern. 33 (where the latter ex- 
pression seems to have originated). 

The provision is invalid, not only if con- 
tained in the mortgagc, but also if there is 
a separate contraet wliich is part of the same 
transaetiou, whether in writing or by parol; 
Mooney v. Byrne, 1G3 N. Y. 8G, 57 N. E. 1G3; 
Turpie v. Lowe, 114 Ind. 37, 15 N. E. S34; 
Wright v. Bates, 13 Vt. 341; [1904] A. C. 323; 
11 Ir. Ch. 3G7; [1S92] A. C. 1; Plummer v. 
Ilse, 41 Wash. 5, S2 Pac. 1009, 2 L. R. A. (N. 
S.) G27, 111 Am. St. Itep. 997; First Nat. 
Bank of David City v. Sargeant, G5 Neb. 594, 
91 N. W. 595, 59 L. R. A. 29G; Ind. Bep. Al- 
lahabad Series 559 (wliere the rule was en- 
foreed in India) ; though not necessarily of 
the same date; Batty v. Snook, 5 Mich. 231; 
Tcnnery v. Nicholson, S7 111. 4G4; Bradbury 
v. Davenport, 114 Cal. 593, 4G Pac. 10G2, 55 
Am. St. Rep. 92; but a separate and inde- 
pendent agreement, subscquent to the mort- 
gage, depriving the mortgagor, in effect, of 
his right to redeem, has been lield valid; 
[19021 A. C. 4G1; Gleason’s Adm’x v. Burke, 
20 N. J. Eq. 300; Wynkoop v. Cowing, 21 
111. 570; Bradbury v. Davenport, 120 Cal. 
152, 52 Pac. 301; Trull v. Skinner, 17 Pick. 
(Mass.) 213 (where the subject is discussed 
hy Shaw, C. J.) ; Shouler v. Bonaiuler, S0 
Mich. 531, 45 N. W. 4S7; McMillan v. Jewett, 
85 Ala. 47S, 5 South. 145; though it “will be 
closely scrutinized to guard the debtor from 
opprcssion” and there must be a new and 
adequate consideration; Linnell v. Lyford, 
72 Me. 2S0; Brown v. Gaffney, 28 111. 149; 
and indeed cases may be found which treat 
the subjeet wholly with respeet to the qnes- 
tion whether the transaction was unconsciou- 
able; Pritchard v. Elton, 3S Conn. 434; or 
deny tliat there is an.v fiduciary relation be- 
tween a mortgagor and mortgagee; De Mar- 
tin v. Phelan, 115 Cal. 53S, 47 Pac. 35G, 5G 
Am. St. Rep. 115. See Mortgage. 

Many of the cases cited supra are those 
of absolute conveyances held to be mortgages 
carrying an equity of redemption and this 
fact may be shown by parol; Strong v. Stew- 
art, 4 Jolins. Ch. (N. Y.) 1G7; Cullen v. 
Carey, 14G Mass. 50, 15 N. E. 131; Miller v. 
Thomas, 14 111. 42S. 

So where the parties to a mortgage nego- 
tiated an absolute sale for a larger amount, 
with conveyanee in fee and a lease with an 
option to purcliase if rent were punetually 
paid, a default was held fatal to the riglit to 
repurchase; 1 Russ. & M. 50G; It beiug no 
debt, but a eonditional sale, which carries 
uo equity of redemption: Conway v. Alex- 
ander, 7 Cra. (U. S.) 21S, 3 L. Ed. 321; 
Haynie v. Robertson, 5S Ala. 37; Robinson 


v. Cropsey, 2 Edw. Ch. (N. Y.) 13S; but the 
transaction will be closelv scrutinized; 
Spenee v. Steadman. 49 Ga. 133. See a full 
discussion of the “Thc f‘l«>g on the Equity of 
Redemption” by Prof. Bruce Wyiuan in 21 
Ilarv. L. Rev. 459. 

Where a mortgagee of the oquitahle intor- 
est of the beneticiary in a re'uilting tru.st 
purchased the eriuity of redemption of such 
beneficiary, they did not rnerge where such 
merger was not for the interest of tbe mort- 
gagee; Coryell v. Klehm, 157 111. 4G3, 41 N. 
E. 804. 

A foreclosure sale without redemption may 
be dccrced in case of a mortgage of a rail- 
rcpd or a business plant, of which the value 
is 1 in keeping it in its entirety; Ilammock 
v. Loan & Trust Co., 105 U. S. 77, 2G L. Ed. 
1111; even when a state statute provides 
that all sales of real estate shall be subject 
to redemption ; Pacific Nortliwcst Packing 
Co. v. Allen, 11G Fed. 312, 54 C. C. A. G4S; 
Sioux City Terminal R. & Warehouse Co. v. 
Trust Co., S2 Fed. 124, 27 C. C. A. 73. 

Seo Mortqaoe. 

EQUIVALENT. Of the same value. 
Sometimes a condition must be litcrally ac- 
complished in forma spccifica ; but some may 
be fulfilled by an equivalent, pcr (rquipolcns , 
when sueh appears to be the intention of the 
parties: as, if I promlse to pay you one 
hundred dollars, and then die, my executor 
may fulfill my engagement; for it is equiva- 
lent to you whetlier the mone.v be paid to 
you by me or by him. Rolle, Abr. 451. For 
its meaning in patent law, sce Tyler v. Bos- 
ton, 7 Wall. (U. S.) 327, 19 L. Ed. 93; Pat- 

EIVT, 

EQUIVOCAL. Having a doiihle sense. 

In tlio construetion of contracts, it Is a 
general rule that when an expression may 
be taken in two senses, that shall be pre- 
ferred which gives it elTect. See Coxstkuc- 

TIOX ; iNTERrRETATIOX. 

EQUULEUS (Lat.). A kirnl of rack for 
extorting confessions. Encyc. Lond. 

ERASURE. The obliteration of a writing. 
The effect of an erasure is not pcr sc to de- 
stroy the writing in which it oceurs, but is 
a question for the jury, and will render the 
writiug void or not. under the same circum- 
stances as an interlineation. See 11 Co. SS; 
5 Bingh. 1S3; Baile.v v. Taylor, 11 Conn. 531, 
29 Am. Dec. 321; Solibellas v. Reeves* Cura- 
tor, 3 La. 5G; Brooks v. Allen, G2 Ind. 401; 
Whittlesey v. Ilughes, 39 Mo. 34; Cole v. 
Ilills, 44 N. II. 227 : Page v. Donaher. 43 Wis. 
221; Dodge v. Ilaskcll, 09 Me. 429; Simpson 
v. Davis, 119 Mass. 209, 20 Am. Rep. 324. 
See Alteuation ; Inteklineation. 

ERCISCUNDUS (Lat. crcisccrc). For di- 
viding. Familicc crciscundcu actio. An aetion 
for dividing a way, goods, or any matter of 
inheritance. Yicat, Voc. Jur.; Calviuus, Lex. 
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ERECTION. This term is generally used 
of a completed building. McGary v. People, 
45 N. Y. 153; Sliaw v. Hitclicock, 119 Mass. 
254; but it is lield to be of wider import; it 
may include trade fixtures; 17 W. R. 153; 
or a fence; 36 J. P. 743. 

The repairing, alteration, and enlarging, 
or the removal from one spot to another, of 
a building, is not erection within the mean- 
ing of a statute forbidding the erection of 
wooden buildings; P>rown v. Ilunn, 27 Conn. 
332, 71 Am. Dec. 71 ; Douglass v. Com., 2 
Rawle (Pa.) 262; Martine v. Nelson, 51 111. 
422. The moving of a building is not an 
erection of a building; Trask v. Searle, 121 
Mass. 229; but the painting of a house has 
been held to be part of the erection; Mar- 
tine v. Nelson, 51 111. 422. See Lien. 

EREGIMUS (Lat. we have erected). A 
word proper to be used in the creation of a 
new office by the sovereign. Bac. Abr. 0/- 
fices, E. 

EROSION. The gradual eating away of 
the soil by the operation of currents or tides. 
Mulry v. Norton, 100 N. Y. 433, 3 N. E. 5S1, 
53 Am. Rep. 206. See Riparian Pkoprietor; 
Accretion. 

EROTIC MANIA, EROTOMANIA. Sn 

Medical J urisprudence. A name given to a^ 
morbid activity of the sexual propensity. It 
is a disease or morbid affec-tion of the mind, 
which fills it with a crowd of voluptuous im- 
ages, and hurries its victim to acts of the 
grossest licentiousness, often in the absence 
of any lesion of the intellectual powers. It 
is to be distinguished from Nymphomania 
and Satyriasis. See . Krafft-Ebing, Psyco- 
pathia Sexualis, Chaddock’s ed.; Mania. 

ERRANT (Lat. errare , to wander). Wan- 
dering. Justices in eyre were forinerly said 
to be errant (itinerant). Cowell. 

ERR0NE0US. Deviating from the law. 
Thompson v. Doty, 72 Ind. 338. 

ERROR. A mistake in judgment or devia- 
tion from the truth in matters of fact, and 
from the law in matters of judgment. 

Error of fact will excuse the party acting 
illegally but honestly, in many cases, will 
avoid a contract in some instances, and 
when mutual will furnish equity with a 
ground for interference; Norton v. Marden, 
15 Me. 45, 32 Am. Dec. 132; Wheadon v. 
Olds, 20 Wend. (N. Y.) 174; Eagle Bank of 
New Ilaven v. Smith, 5 Conn. 71, 13 Am. 
Dec. 37; Bond v. Hays, 12 Mass. 36. See 

MlSTAKE ; IGNOEANCE. 

Error in law will not, in general, excuse 
a man for its violation. A contract made 
under an error in law is, in general, binding; 
for, were it not so, error would be urged in 
almost every case; Bisph. Eq. 187. 2 East 

469. See Storrs v. Barker, 6 Johns. Ch. (N. 
Y.) 166, 10 Am. Dec. 31G; Waite v. Leggett, 
8 Cow. (N. Y.) 195, 18 Am. Dec. 441; 2 J. & 


W. 249; 1 Y. & C. 232; 6 B. & C. G71. But 
a foreign law will for this purpose be con- 
sidered as a fact; Norton v. Marden, 15 Me. 
45, 32 Am. Dec. 132; Haven v. Foster, 9 Pick. 
(Mass.) 112, 19 Am. De\. 353; 2 Pothier, Obl. 
3G9, etc. 

ERROR, CONFESSION 0 F. See Appeal 

AND EEROR. 

ERROR, WRIT OF. See Appeal and Eb- 

ROR. 

ESCAMB30. A writ granting power to an 
English merchant to draw a bill of exchange 
on another who is in a foreign country. Reg. 
Orig. 194. Abolished by Stats. 59 Geo. III. 
c. 49, and 26 & 27 Vict c. 125. 

ESCAMBIUM. Exchange, which see. 

ESCAPE. The deliverance of a person 
who is lawfully imprisoned, out of prison, 
before such a person is entitled to such de- 
liverance by law. Colby v. Sampson, 5 
Mass. 310. 

The voluntarily or negligently allowing any 
person lawfully in confinement to leave the 
place. 2 Bish. Cr. L. § 917. 

Departure of a prisoner from custody be- 
fore he is discharged by due process of law. 

Escape takes place without force; prison- 
breach, with violence; rescue, through the 
intervention of third parties. 

Actual escapes are those which take place 
when the prisoner in fact gets out of prison 
and unlawfully regains his liberty. 

Constructive escapcs take place when the 
prisoner obtains more liberty than the law 
allows, although he still remains in confine- 
ment. Bac. Abr. Escape (B); Plowd. 17; 
Colby v. Sampson, 5 Mass. 310; Steere v. 
Field, 2 Mas. 4S6, Fed. Cas. No. 13,350. 

Kcgligent cscape takes place when the pris- 
oner goes at large, unlawfully, either be- 
cause the building or prison in which he is 
confined is too weak to hold him, or because 
the keeper by carelessness lets him go out of 
prison. 

Voluntary escape takes place when the 
prisoner has given to him voluntarily any 
liberty not authorized by law. Colby v. 
Sampson, 5 Mass. 310; Lowry v. Barney, 2 
D. Chip. (Vt.) 11. 

When a man is imprisoned in a proper 
place under the process of a conrt having 
jurisdiction in the case, he is lawfully im- 
prisoned, notwithstanding the proeeedings 
may be irregular; 1 Crawf. & D. 203; see 
Com. v. Barker, 133 Mass. 399; but if the 
court has not jurisdiction the imprisonment 
is unlawful, whether the process be regular 
or otherwise. Bacon, Abr. Escape in Civil 
Cases (A 1) ; Scott v. Shaw, 13 Johns. (N. 
Y.) 378; Ontario Bank v. Hallett, 8 Cow. 
(N. Y.) 192; Austin v. Fitch, 1 Root (Conn.) 
288. Seè State v. Leach, 7 Conn. 452, 18 Am. 
Dec. 113. 

Letting a prisoncr, confined under final 
process, out of prison for any, even the 
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shortest» tlrae, ls an escape, althongh he aft- 
erwards return; 2 W. Bla. 104S; Brownings 
Ex’r v. Kittenhouse, 40 N. J. L. 220; Servis 
v. Marsh, 3S Ked. 794; De Grand v. Tlunne- 
well, 11 Mass. 1G0; and this raay be (as in 
the case of iraprisonraent under a ca. sa .) 
although an ofhcer raay accorapany hiin; 3 
Co. 44 a; 1 B. & P. 24. Wliere an insolvent 
debtor whose discliarge lias been refused by 
the court, surrenders liimself to the keeper 
of a prison, who will not receive hira because 
he has no writ or record showing that he is 
an insolvent debtor and is not in charge of 
an otlicer, the surrender is not sufiicient to 
raake the keeper liable for the debt in case 
of the debtor’s escape; Saunders v. Ferkins, 
140 Pa. 102, 21 Atl. 257. 

In crirainal cases, the prisoner is indicta- 
ble for a raisderaeanor, whether the escape 
be negligent or voluntary; 2 llawk. Pl. C. 
189 ; Cro. Car. 209; State v. Doud, 7 Conn. 
384; State v. Brown, 82 N. C. 5S5; and the 
otlicer is also indictable; Martin v. State, 32 
Ark. 124; State v. Ritcliie, 107 N. C. S57, 12 
S. K. 251. If the offenee of the prisoner was 
a felony, a volnntary escape is a felony on 
thc part of the officer; 2 Hawk. Pl. C. c. 19, 1 
§ 25; if negligent. it is a misdemeanor only 
in any case; 2 Bish. Cr. L. § 925. See State 
v. ^parks, 7S Ind. 1GG. It is the duty of the 
officer to rearrest after an escape; Clark v. 
Cleveland, G Iiill (N. Y.) 34-1; Pcople v. 
Ilanchett, 111 111. 90; 1 Russ. Cr. 572. , 

In civil cases, a prisoner may be arrested 
who escapes frora custody on mesne pro- 
cess, and the officcr will not be liable if he 
rearrest hini; Cro. Jac. 419; but if the es- 
cape be voluntary frora imprisomncnt on 
raesne process, and in anv case if the escape 
be from final process, the officer is liahle in 
dainages to the plaintiff, and is not excused 
by retaking the prisoner; 2 B. & A. 5G; 
Doane v. Baker, G Allen (Mass.) 2G0. Notli- 
ing but an act of God or the eneraics of tlie 
eountry will excuse an escape. Fairchild v. 
Case. 24 Wend. (N. Y.) 3S1; Rainey’s Ex’rs 
v. Dnnning, G N. C. 3SG; Shattuck v. State, 
51 Miss. 575. See Lash v. Ziglar, 27 N. C. 
702; Shuler v. Garrison, 5 W. & S. (Pa.) 
453. 

Attempts to escape by one accused of 
crime are presuinptive of guilt, and tlie con- 
duct of a defendant in arrest, eitlier before 
or after being aceused of tlie crime, raay be 
competent evidence against hini, as indicat- 
ing a guilty mind; Bowles v. State, 5S Ala. 
335; People v. Stanley, 47 Cal. 113, 17 Am. 
Rep. 401. Where a prisoner being in tlie cor- 
ridor of a jail unlocks a door between the 
corridor and a cell, and tlience cscapes, he 
coraraits prison breach; Randall v. State, 53 
N. J. L. 4SS, 22 Atl. 4G. An uusuccessful at- 
tempt at prison breach is indictable; People 
v. Rose, 12 Johus. (N. Y.) 339. 

On an escape and reeapture, tlie party has 
a day in court to deny his identity as the 


pcrson sentenced ; Cora. v. Ilill, 1S5 Pa. 397, 
39 Atl. 1055. 

See Whart. Cr. L. § 1GG7; 2G Ara. L. Reg. 
345; Flight; Prisoxlr. 

ESCAPE WARRANT. A warrant address- 
ed to all shcriffs throughout Kngland, to re- 
take an cscaped prisoner for debt, and coin- 
mit hira to gaol till the debt is satisfied. 

ESCHEAT (Fr. cschcoir, to happen). An 
accidental reverting of lands to the original 
lord. 

Coke says the word “signifieth properly 
when hy accideut the lands fall tu the lord 
of whom they are holden, in which case we 
say the fee is escheated.” And lie euumer- 
ates the instances of failure of blood on tlie 
one hand and pcr delictum tcncntis , 1. e., for 
felony, on the other. Co. Litt. 13a. 

An obstruction of the course of descent. 
and a consequent deterraination of the ten- 
ure, by sorae unforeseen contingency; in 
which case the land naturally results back. 
by a kind of reversion, to the original grantor 
or lord of the fee; 2 Bla. Cora. 244 et seq. 

Care must be taken to distinguish between for- 
feiture of lands to the king and this spcciea of es- 
cheat to the lord ; which by reason of their simili- 
tude in some circumstances, and because the crown 
is very frequently the immediate lord of the fee, 
aud therefore entitled to both, have been often con- 
founded together. Forfeiture of lands, and of what- 
ever else the offender possessed, was the doctrine 
of the old Saxon law, as a part of puuishment for 
an offence, and does not at all relate to the feodai 
systcm, nor is the consequence of any seigniory or 
lordship paramount; but, being a prerogative vest- 
ed in the crown, was neithcr superseded nor dimin- 
ished by the introduction of the Xorman tenures, a 
fruit and consequence of which, escheat must un- 
doubtediy be reckoned. Escheat thcrefore operates 
in subor'dination to this more ancient and superior 
law of forfeiture. 

The doctrine of escheat upon attainder, taken 
singly, is this: That the blood of the tenant, by the 
commission of any felony (under which denomiua- 
tion all treasons were formeriy comprised), is cor- 
ruptcd and stained and the original donation of the 
feud is thereby determined, it beiug always granted 
to the vassal on the implied condition of dum bcn 
se gcssei’it. Upon the thorough demonstration of 
w'hich guilt, by legal attaindcr, tbe feodai covenaut 
and mutuai bond of fealty are held to be broktn, 
the estate instantiy falls back from the offcnder to 
thc lord of the fee, and thc inheritable quality of 
his blood is extingulshed and blotted out forever. 
In this situatiou the law of feodal escheat was 
brought iuto England at the Conqucst; and in geu- 
eral superadded to the ancient law of forfeiture. 
In consequencc of w'hich corruption and extinction 
of hereditary blood, the land of all ftdons w’ouid 
immediately revest in the lord, but that the supe- 
rior law’ of forfciture intervcnes, and intercepts it 
in its passage: In case of treason, forever; in ease 
of othcr felouy, for only a year and a dav ; aftor 
which time it goes to the lord in the reguiar course 
of escheat, as it w’ould have done to the heir of 
the felon in ease thc feodai tenures had never been 
introduced. 2 Bla. Com. 251. 

See Yeak. Day a.nd Wastb. 

The estate itself wlrich so reverted was 
callcd an escheat Spclraan. The terra in- 
clnded also other proporty whicli fell to the 
lord; as, tregs which fell down, etc. Cowcll. 

All cscheats under the English laws are 
declared to be strictly feudal and to iraport 
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the extinction of tenure. Wr. Ten. 115; 1 
W. Bla. 123. 

It was not until after the statute of quia 
emptores that the title of the reversioner 
became distinct from that of the lord who 
took by esclieat. Before that statute “revert” 
and “esclieat” were used indiscriminately to 
express the fact that the land went back to 
the lord who gave it; 3 Iloldsw. Hist. E. L. 
115. 

That if the ownership of a property become 
vacant, the right must necessarily subside into the 
whole community in which, when society first 
assumed the elements of order aud subordination, it 
was originally vested, is a principle which lies at 
the foundation of property; 4 Kent 425 ; and this 
seems to be the universal rule of civilized society. 
Domat, Droit Pub. lib. 1, t. 6, s. 3, n. 1. See 10 
Viner, Abr. 139; 1 Bro. Civ. Law 250 ; Lock v. 

Lloyd’s Estate, 5 Binn. (Pa.) 375 ; McCaughal v. 
Ryan, 27 Barb. (N. Y.) 376 ; People v. Folsom, 5 Cal. 
373; Armstrong v. Bittinger, 47 I\ld. 103; Appeal of 
Olmsted, 86 Pa. 284. It was recognized by Justinian, 
and by the civil law an officer was appointed, called 
the escheator, whose duty it was to assert the right 
of the emperor to the hcereditas jacens or caduca 
when the owner left no heirs or legatee to take it. 
Code 10, 10, 1. By the earlier English usages the 
estate of the vassal escheated to his lord when there 
were no representatives in the seventh degree, and 
this custom was later extended to include male de- 
scendants ad infmitum ; Lib. Feud. I. 1, s. 4. 

In case of escheat by failure of heirs, by cor- 
ruption of blood, or by conviction of certain crimes, 
the feud fell back into the lord’s hands by a ter- 
mination of the tenure. 1 Washb. R. P. 24. At the 
present day, in England, escheat can only arise 
from the failure of heirs. By the Felony Act, 33 and 
34 Vict. c. 23, no confession, verdict, inquest, convic- 
tion, or judgment of or for any treason or felony, 
or felo de se, shall cause any forfeiture or escheat; 
3 Steph. Gom. 660. An action of ejectment, com- 
menced by writ of summons, has taken the place 
of an ancient vorit of escheat, against the person in 
possession on the death of the tenant without heirs. 

The early English law is thus stated: “By the 
law of England, before the Declaration of Inde- 
pendence, the lands of a man dying intestate and 
wüthout lawful heirs reverted by escheat to the 
king as the sovereign lord ; but the king’s title was 
not complete without an actual entry upon the 
land, or judicial proceedings to ascertain the waut 
of heirs and devisees ; 8 App. Cas. 767, 772; 2 Bla. 
Com. 245. The usual form of proceeding for this 
purpose was by an inquisition or inquest of office 
before a jury, which Was had upon a commisslon 
out of the court of chancery, but was really a pro- 
ceeding at common law ; and, if it resulted in favor 
of the king, then, by virtue of ancient statutes, any 
one claiming title in the lands might, by leave of 
that court, file a traverse in the nature of a plea or 
defense to the king’s claim, and not in the nature of 
an original suit; Lord Somers in 14 How. St. Tr. 1, 
83 ; 6 Ves. 809 ; 4 Madd. 281; L. R. 2 Eq. 95 ; Peo- 
ple v. Cutting, 3 Johns. (N. Y.) 1; Briggs v. Light- 
Boat Upper Cedar Point, 11 Allen (Mass.) 157, 172. 
The inquest of office was a proceeding in rem; 
when there was proper office found for the king, 
that was notice to all persons who had claims to 
come in and assert them ; and, until so traversed, 
it was conclusive in the king’s favor ; Bayley, J., 
in 12 East 96, 103 ; 16 Vin. Abr. 86, pl. 1.” Hamilton 
v. Brown. 161 U. S. 256, 16 Sup. Ct. 585, 40 L. Ed. 691. 

In mediosval law there was an escheat to the lord 
propter defectum sanguinis, if the tenant died with- 
out heirs ; and propter delictum tenentis, if the 
tenant committed any gross breach of the feudal 
bond. The right to escheat depended on tenure 
alone. 

In tkis conntry, however, the state steps in, 
in the place of the feudal lord, by virtue of 


its sovereignty, as tlie original and nltimate 
proprictor of all the lands within its juris- 
diction ; 4 Kent 424. Sce Matthews v. Ward, 
10 Gill & J. (Md.) 450; 3 Dane, Abr. 140. 
And it esckeats to the state as part of its 
comrnon ownership, either by mere operation 
of law, or upon an inquest of office according 
to the law of the particular state; Hamil- 
ton v. Brown, 101 U. S. 25G, 16 Sup. Ct. 5S5, 
40 L. Ed. G91; Smith v. Doe, 111 N. Y. Supp. 
525. See 21 Ilarv. L. Rev. 452. It is, per- 
haps, questionable how far this incident ex- 
ists at cornmon law in the United States gen- 
erally. In Maryland tlie lord proprietor was 
originally the owner of the land, as the crown 
was in England. In most of the statcs the 
right to an esekeat is secured by statute; 4 
Kent 424; 1 Washb. R. P. 24, 27 ; 2 id. 443. 

Suck a statute is “not unconstitutional, 
but only asserts an indisputable, but long- 
neglected and dormant right in the comrnon- 
wealth;” Com. v. Blanton’s Ex’rs, 2 B. Mon. 
(Ky.) 393; Crane v. Reeder, 21 Micll. 24, 4 
Am. Rep. 430; and the state, in a just and 
proper exercise of its police power, may de- 
clare new causes of esckeat of lands within 
its territory; Com. v. R. Co., 124 Ky. 497, 
99 S. W. 596. 

In Indiana and Missouri it was held that 
at common law, if a bastard died intestate, 
his property escheated; Doe v. Bates, G 
Blackf. (Ind.) 533; Bent’s Adm’r v. St. Vrain, 
30 Mo. 26S; but this is now otkerwise by 
statute in those states and in most of the 
otkers. See Bastard. So at common law 
there was an escheat if the purcbaser or 
heirs of the decedent were aliens; Montgom- 
ery v. Dorion, 7 N. II. 475 ; Co. Litt. 2 b; but 
it is usually otherwise by the statutes of the 
several states. See Alien. 

Hereditaments which, although they may 
be held in fee-simple, are not strictly subjects 
of tenure, such as fairs, markets, commons 
in gross, rents ckarge, rents seck, and the 
like, do not escheat, but become extinct upon 
a failure of heirs of the tenant; Challis, R. 
P. 30. 

The mcthod of proceeding t and suhject - 
matter . To determine the question of es- 
ckeat a proceeding must be brought in the 
nature of an inquest of office or office found; 
Jackson v. Adarns, 7 Wend. (N. Y.) 367 ; Peo- 
ple v. Folsom, 5 Cal. 373; Gresham v. Itick- 
enbaclier, 2S Ga. 227; State v. Tilghman, 14 
Ia. 474 ; Louisville School Board v. King, 127 
Ky. 824, 107 S. W. 247, 15 L. R. A. (N. S.) 
379; In re Miner’s Estate, 143 Cal. 194, 76 
Pac. 968 ; and to give the inquisition the ef- 
fect of a lien the same must be ffied, as the 
record of it is the only competent evidence 
by which title by escheat can be estab- 
lished ; Crane v. Reeder, 21 Mich. 24, 4 Am. 
Rep. 430; People v. Cutting, 3 Johns. (N. Y.) 
1 ; and such action must also be taken to re- 
cover escheated lands held in adverse pos- 
session; after which an entry must be made 
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to give the state a rlglit of possession; Jack- 
son v. Adains, 7 Wend. (X. Y.) 0G7; Com. v. 
Ilite, 6 Leigh (Ya.) GSS, 29 Am. Dec. 22G; 
Iteid v,. State, 74 Ind. 2ö2; and the facts 
which support the escheat must be stated; 
Catham v. State, 2 llead (Tenn.) 553; Ap- 
peal of Itamsey, 2 Watts (l*a.) 22S, 27 Am. 
Dec. 301; a bill of information must be filed 
and a scirc facias issued against all alleged 
to have, hold, claim, or possess such estate; 
Wallahan v. Ingersoll, 117 111. 123, 7 X. E. 
519; and thc names of all persons in posses- 
sion of the premises, and ull who wcre known 
to claim an intcrcst therein, must be set 
forth and the scire facias served on them 
personally; to all other persons constructive 
notice is sufficient; id. In Texas, no pro- 
ceedings can be had, exeept under and ac- 
cording to an act of the legislature; Wieder- 
anders v. State, G4 Tex. 133; Ilamilton v. 
Drown, 1G1 U. S. 25G, 1G Sup. Ct. 5S5, 40 L. 
Ed. G91. 

In many of the states, however, the doc- 
trine in force is, that land caunot remain 
without an owner; it must vest somewhere, 
and on the death of an intestate without 
lieirs it becomes co instante the property of 
the state ; Mooers v. Wliite, 6 Johns. Ch. (N. 
Y.) 3G0; Hall v. Gittings’ Lessee, 2 Harr. & 
J. (Md.) 112; State v. Reedcr, 5 Neb. 203; 
Montgomery v. Dorion, 7 N. H. 475; Itubeck 
v. Gardner, 7 Watts (Pa.) 455 ; Ilaigh v. 
Ilaigh, 9 R. I. 2G ; Colgan v. McKeon, 24 N. 
,J. L. 5GG. In Wallahan’ v. Ingersoll, 117 111. 
123, 7 N. E. 519, it was held that on the death 
of an intestate without heirs, the title to his es- 
tate devolves inimediately upou tlie state, but, 
in order to make that title available, it must 
be established in the rnanner prescribed by 
law by proceedings in the proper court, in 
the name of the people, for the purpose of 
ostablishing by judicial determination the 
title of the state. After a long lapse of time 
an inquest will be presumed; Doe v. Roe, 2G 
Ga. 5S2. A right of action for the recovery 
of lands is vested in the state at tlie death 
of the owner wliose property escheats; Johu- 
ston v. Spiccr, 107 N. Y. 1S5, 13 N. E, 753. 
Persons claiming as lieirs may come in under 
the statute and obtain leave to make up an 
issue at law to have tlieir rights detennined; 
Ex parte Williams, 13 Rich. (S. C.) 77; In 
re Alton’s Estate, 220 Pa. 258, G9 Atl. 902 ; 
State v. Knott, 54 Fla. 138, 44 South. 744. 
The legislature is under no constitutional ob- 
ligation to Ieave tlie title to such propcrty in 
abeyance, and a judicial procecding for ascer- 
taining an escheat on due notice, actual to 
known, and constructive to all possible uu- 
knowii, claimants, is due proecss of law; aud 
a statute. ])roviding for such proceeding docs 
not impair the obligation of any contract, 
contained in the grant under which tlie for- 
mer owner held whethcr from tlie state or a 
private person; Hamilton v. Brown, 1G1 U. 
S. 25G, 275, 1G Sup. Ct. 585, 40 L. Ed. G9I. 

Not only do estates iu possession escheat, 


but also those in remainder, if vested; Peo- 
ple v. Conklin, 2 Ilill (N. Y.) G7; aud equi- 
table as well as legal cstates; Cross v. De 
Yalle, 1 Wall. (U. S.) 5, 17 L. Ed. 515; At- 
Idns v. Ivron, 40 N. C. 207; 3 Waslib. R. P. 
44G; Matthews v. Ward, 10 Gill A J. (Md.) 
443 ; 4 Kent 424 ; (in many states tliis pro- 
vision is statutory, but the rule in Engbuid is 
contrary; 1 Eden 177;) also those beld in 
trust, when the trust expires; In re Linton's 
Estate, 198 Pa. 438, 4S Atl. 29S; aud au equi- 
ty of redemption; Seitz v. Messerschmitt, 
117 App. Div. 401, 102 N. Y. Supp. 732; and 
lands subject to dower, and the right is not 
waived by the appearance of the attorney- 
general of the state in au actiou to admeas- 
ure dower; Smith v. Doe, 111 N. Y. Supp. 
525; also property devised by a void will, aud 
the state is the proper party to contest the 
will; State v. Laneaster, 119 Tenn. G38, 105 
S. W. S5S, 14, L. R. A. (N. S.) 991, 14 Ann. 
Cas. 953 ; and duly constituted offieials may 
interveue; Gombault v. 1‘ublic Adm’r, 4 
Bradf. Sur. (N. Y.) 22G; contra , Ilopf v. 
State, 72 Tex. 281, 10 S. W. 589. 

Procecdings to traversc an inqucst. An in- 
quisitiou is traversable, the traverscr being 
considered as a defendaut, and being only re- 
quired to show failure of title in the state 
and bare possession in himself; I’eople v. 
Cutting, 3 Johns. (N. Y.) 1; contra , in Penn- 
sylvania, wiiere sucli traverser is in the posi- 
tion of plaintiff in ejectment and must show 
a title superior to the commonwealtli; pro- 
ceedings may be brought by any one claim- 
ing an interest aud including an admiuistra- 
trix in posscssion ; Com. v. Compton. 137 Po. 
13S, 20 Atl. 417; In re Alton’s Estate, 220 
Pa. 25S, G9 Atl. 902; it is a proceeding at 
law and not in equity ; In re Fenstermaclier 
v. State, 19 Or. 504, 25 Pac. 142; and the 
court of eornmon pleas has jurisdiction over 
it; Com. v. Compton, 137 Pa. 13S, 20 Atl. 
417; the traverser being allowed to bcgiu 
and conclude to the jury; Com. v. Dc>ilver, 
2 Ashm. (Pa.) 1G3. And if only one of tliose 
notified appear, he is eutitled to a separate 
trial of his traverse; In re Malone’s Estate, 
21 S. C. 435; but such traverser has no pre- 
cedence over others on the dockets of cases; 
Lanec v. Dobson, Rlley (S. C.) 301. 

Wlicn all the mcmbers of a partnership 
have died intestate and without heirs, tln* 
property escheats to the state, but tlie heirs 
or kimlred of any one of tlie partners may 
traverse the iuquisition; Com. v. Land Co., 
57 Pa. 102. 

The Iaw favors the presumption of the 
existence of heirs, aml tliere must I e somc- 
thing shown by those claiming by virlue of 
eschcat to rebut that presuinption ; Appeal 
of Ranisey, 2 Watts (Pa.) 22*, 27 Am. Dec. 
301; State v. Teulon's Estate, 41 Tex. 249: 
but see contra, Brown v. State, 3G Tex. 283; 
Ilainmond's Lessee v. Tnloes, I Md. 138; Uni- 
versity of North Carolina v. Harrison, 90 N. 
C. 3S5, overruling as to tliis point Uuiversity 
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of North Carolina v. Johnston, 2 N. C. 373. 
Proceedings for an escheat for want of heirs 
or devisees, like ordinary provisions for the 
administration of his estate, presuppose that 
lie is clead; if he is still alive, the court is 
without jurisdiction and its proceedings are 
null and void, even in a collateral proceed- 
ing; Hamilton v. Brown, 161 U. S. 256, 267, 
1G Sup. Ct. 5S5, 40 Lr. Ed. 691, citing Scott v. 
Mc-Neal, 154 U. S. 34, 14 Sup. Ct. 110S, 38 L. 
Ed. 896; Hall v. Claiborne, 27 Tex. 217. 

Eqnity cannot enjoin proceedings to have 
au esclieat declared, where every question 
presented could be decided on a traverse 
sliould such escheat be found ; Appeal of Olm- 
sted, 86 Pa. 2S4; and an amicus curiw cannot 
move to quash an inquisition, unless he has 
an interest himself or represents some one 
who has; Dunlop v. Com,, 2 Call. (Va.) 2S4. 

Disposition of eschcated larnls by the state. 
Where the state takes the title of escheat- 
ed land, it is entitled to the rights of tlie 
iast owner; therefore, such lands cannot 
be taken up by location as vacant land; 
Ifughes v. State, 41 Tex. 13; or be regarded 
as ungranted land; but it must be sold i5ur- 
suant to the statute; Bodden v. Speigner, 2 
Brev. (S. C.) 321; Straub v. Dimm, 27 Pa. 
36; and a grant of such lands by the state 
before ofiice found is valid; Bubeck v. Gard- 
ner, 7 Watts (Pa.) 456; Colgan v. McKeon, 
24 N. J. L. 566; McCaughal v. Ryan, 27 Barb. 
(N. Y.) 376; as is also a grant of land to 
escheat in futuro; Nettles v. Cummings, 9 
Rich. Eq. (S. C.) 440; but no authority is 
vested in oöicers of the land ofiice to issue 
warrants for the taking up of escheated 
lands. After seven years from the inquisi- 
tiou they shall be sold at auction; Straub v. 
Dimm, 27 Pa. 36; and the power to order the 
sale of the property is vested in the district 
court; Hughes v. State, 41 Tex. 10. The dis- 
position of funds sec-ured by the sale of such 
property must be strictly in conformity with 
the state statute; and the legislature of a 
state can pass no act diverting the funds to 
another purpose ; State v. Reeder, 5 Neb. 203 ; 
where the constitution gives to the legislature 
the power to provide methods to enforce the 
forfeiture, there can be no proceedings until 
the legislature acts; Wiederanders v. State, 
64 Tex. 133. 

In addition to the escheat for want of 
heirs of a decedent, there are in some states 
provisions for forfeiture to the state of lands 
held by corporatious under certain circurn- 
stances; in Kentucky, property of a corpora- 
tion not necessary to its business and held 
for more than five years is forfeited for the 
benefit of schools; Com. v. Property Co., 12S 
Ky. 790, 109 S. W. 11S3; in Pennsylvania it 
is provided that land held by or for corpora- 
tions, either directly or indirectly, unless 
spec-ially authorized by statute, shall “es- 
elieat” to the state, but land belonging to a 
mining company, all of whose stock was held 
by a railroad company, was held not to be 


within tlie mischief of such statute; Com. v. 
R. Co., 132 Pa. 591, 19 Atl. 291, 7 L. R. A. 
634. Corporate property so forfeited is tak- 
en however subject to the payment of debts 
of the corporation; War Eagle Consol. Min. 
Co. v. Dickie, 14 Idalio 534, 94 Pac. 1034. 
Though in passing or construing such stat- 
utes as these, both legislatures and courts 
have employed the term “escheat,” it would 
appear to be a departure from its precise 
meaixiug as used in the common law. 

In some states statutes provided that cer- 
tain unclaimed funds held by corporations 
shall go to the state; such acts are coustitu- 
tional; Deaderick v. Washington County 
Court, 1 Coldw. (Tenn.) 202. 

A statute, providing that all moneys re- 
maining in the registry of the United States 
courts unclaimed for ten years or longer shall 
be paid over to the government, is unconsti- 
tutioual; the United States cannot be regard- 
ed as a parens patriw , and the right of es- 
cheat belongs only to the states; American 
Loan & Trust Co. v. Grand Rivers Co., 159 
Fed. 775. 

See, generally, American Mortgage Co. of 
Scotland v. Tennille, S7 Ga. 28, 13 S. E. 15S, 
12 L. R. A. 529; Alten; Bastaed; Dissolu- 
tion; Foreign Coepoeation. 

ESCHEAT0R. The name of an officer 
whose duties are generally to ascertain what 
escheats have taken place, and to prosecute 
the claini of the sovereign for the purpose 
of recovering the escheatecl property. 10 
Vin. Abr. 15S; Co. Litt. 13 b; Toml. L. D. 
His office was to be retained but one year; 
and no one person could hold the office 
more than once in three years. 

This office has fallen into desuetude. There was 
formerly an eseheator-general in Pennsylvania but 
his duties have been transferred to the auditor- 
general, and in most of the states the duties of this 
office devolve upon the attorney-general. 

ESCRIBANO. In Spanish Law. The pub- 
lic officer who is lawfully autliorized to re- 
duce to writing and verify by his signature 
all judicial acts and proceedings as well as 
all acts and contracts entered into between 
private individuals. 

ESCR0W. A deed delivered to a stran- 
ger, to be by him delivered to the grantee 
upon the happening of certain conclitions, 
upon which last delivery the transmission 
of title is completa 

The delivery must be to a stranger; Fair- 
banks v. Metcalf, 8 Mass. 230. See 9 Co. 
137 ö; Foley v. Cowgill, 5 Blackf. (Ind.) 18, 
32 Am. Dec. 49; Gilbert v. Ins. Co., 23 Wend. 
(N. Y.) 43, 35 Am. Dec. 543; Den v. Partee, 
19 N. C. 530; Simonton’s Estate, 4 Watts 
(Pa.) 1S0; Jackson v. Sheldon, 22 Me. 569; 
for when delivered directly to the grantee ; 
Campbell v. Jones, 52 Ark. 493, 12 S. W. 
1016, 6 L. R. A. 7S3 ; Stevenson v. Crapnell, 
114 111. 19, 28 N. E. 379; East Texas Fire 
Ins. Co. v. Clarke, 1 Tex. Civ. App. 238, 21 
S. W. 277; Hubbard v. Greeley, 84 Me. 340, 
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24 Atl. 799, 17 L. It. A. 511; or to the agent 
or attorncy of the grantee; Day v. Lacasse, 
85 Me. 242, 27 Atl. 124 ; it cannot be treated 
as an eserow ; but sce McLaughlin v. Wheel- 
er, 1 S. D. 497, 47 N. W. Slü; Shelby v. 
Tardy, 84 Ala. G27, 4 South. 270. 

In Cincinuati, W. & Z. R. Co. v. Iliff, 13 
Ohio St. 235, the court, afler giving Kent’s 
defiuition, says: “The phrase ‘a stranger’ 
used in tliis dcfinition, or Ihe phrase ‘a tliird 
person’ which in many of tlie books is uscd 
interchangeably \sdth it, lt seems to inc can 
mean no more than this. a stranger to the 
deed as not heing a party to it; or at most 
this, a person so free from any personal or 
legal identity with the parties to the instru- 
ment as to lcave him free to diseharge his 
duties as a depositary to both partics, with- 
out involving a breacli of duty to citlicr.” It 
was there lield tliat an ageut of one party 
was not ineapacitated ffom beeomiiig the 
depositary of an escrow. An otiicer of a cor- 
poration may receive a deed in escrow 
thougli the corporation be a party thereto; 
Southern Life Ins. & Trust Co. v. Cole, 4 
Fla. 359; Bank of Healdsluirg v. Bailhache, 
C5 Cal. 327, 4 Pac. 10G. The secoud delivery 
must be conditioned, and not merely post- 
poned; O’Kelly v. O’Keily, 8 Metc. (Mass.) 
430; 2 B. & C. S2; Shep. Touch. 5S. Care 
shonld he taken to express the intent of the 
first delivery clearly; Clark v. Gifford, 10 
Wend. (N. Y.) 310; Fairbanks v. Metcalf, 
8 Mass. 230; Jacksou v. Slieldon, 22 Me. 509; 
White v. Baile.v, 14 Conn. 271. An escrow 
has no effect as a deed till the performanee 
of the condition ; Hinman v. Booth. 21 Wend. 
(N. Y.) 207; Gaston v. City of Portland, 10 
Or. 255, 19 Pac. 127; Harkreader v. Clayton, 
5G Miss. 383, 31 Am. Kep. 309; Patrick v. 
McCormiek, 10 Neb. 1, 4 N. W. 312; aud 
takes efl'ect from the second delivery; Green 
v. Putnam, 1 Barh. (N. Y.) 500. See Fostcr 
v. Mansfield, 3 Metc. (Mass.) 412, 37 Am. 
Dec. 154; Jackson v. Bowland, 0 Wend. (N. 
Y.) 000, 22 Am. Dec. 557; Stiles v. Brown, 
1G Vt. 503 : Ithodes v. School Dist., 30 Nle. 
110; Bliglit v. Sehenck, 10 I’a. 2S5, 51 Am. 
Dec. 47S; White Star Line Steamboat Co. v. 
Moragne, 91 Ala. G10, S South. 807. But 
whcre the parties announce their intcntion 
that the escrow shall, after the perforinance 
of the condition, take effect from tlie datc 
of the deed, such intention will control; Devl. 
Decds 329; Price v. R. Co., 34 111. 13. 

A deed dellvered in oscrow cannot bc re- 
voked; McDonald v. Huff, 77 Cal. 279, 19 
Pac. 499. 

Thc tcrm, tbough usually applied to deeds, 
is sometimes applied to any written inst.ru- 
ment: Anclrews v. Tliayer, 30 Wis. 22S; Foy 
v. Blackstone, 31 111. 53$, S3 Am. Dcc. 210; 
Stewart v. Andersòn, 59 Tiul. 375; Ovtmann 
v. Banlc, 49 Micli. 50, 12 N. \V. 907 : Kcmp 
v. Walker. 1G Ohio, 118; 12 Q. B. 317; Ben- 
ton v. Martin. 52 N. Y. 570; Swect v. Stevens. 
7 R. I. 375; Clark v. Campbell, 23 Utah, 509, 
Bouv.— GS 


G5 Pac. 490, 54 L. R. A. 50S, 90 Am. St. Rep. 
710. Tliey are u>ually cases of incomplete 
instruments. not strictly cscrow. As tu ncgo- 
tialde instiuments the law aims to seeure 
thcir frcc and unrestraiiud circulation and to 
protcct the rights of persons taking them bona 
lide without noticc. It therefore places the 
eonseqiiences which follow from the negotia- 
tion of promissory notes and bills of excbange, 
through tlie fraud. deception or mistake 
of thc persons to wliom they are intrusted 
by the maker, on tliose who enable tliem to 
hold themselves out as owners of the paper 
jure disponcndi , aiul not on innocent holders 
who have taken it for valuo witliout notice; 
Fearing v. Clark, 10 Gray (Mass.) 74, 77 
Am. Dcc. 394. followcd in Provident Life A 
Trust Co. v. Mereer County, 170 V. S. 593, ls 
Sup. Ct. 7SS. 42 I.. Ed. 1150. To the sau e 
effeet Burson v. Iluiitingtoii. 21 Micb. 415, 4 
Ain. Rep. 497; Vallett v. Parker, 0 Wenih 
(N. Y.) G15; Long Island Loan & Trust Co. 
v. Ry. Co., G5 Fed. 455. 

It is held a delivery in escrow for one per- 
son to sign a note as surety upon the cxpress 
condition that another person’s signature is 
also to 1 e obtained, and to deliver the note 
to the maker for that purpose; l’erry v. Pat- 
tcrson. 5 llumph. (Tcmi.) 133. 42 Am. DlC. 
424. But it is held that signiug a uote and 
placiug it in the hands of one of the signers, 
with direction to dolivcr it only on condition 
that it should be signed by other dcsignate»l 
persons, is liot a dolivery in escrow. but nf 
an incomplete instrumcnt, and thcrc can l*e 
no recovcry against those executing it whon 
it has not been executed bv all; Keener v. 
Crago, S1 Pa. 100. 

It has boen held tliat notos cannot bc de- 
livercd in cscrow to the agent of the payee to 
liold until the maker couhl iuvestigate the 
indehteduess for which thcy wcre given: 
Murray v. W. W. Kiinhall Co., 10 Iiul. App. 
1S4, 37 N. E. 731: id., 10 Ind. App. 141, 37 N. 
E. 730; contra , Stewart v. Anderson, 59 Ind. 
375; or so as to make the signnture of an- 
otlicr person esscntial to lts validitv; Ilurt 
v. Ford, 142 Mo. 282. 44 S. W. 228, 41 L. K. 
A. S23. But it is liold tliat if the deposit is 
of such chnraeter as to negative its heing 
dolivered to tho graiitee. it inay ncvertholess 
opcrate as a delivery In eserow, altliougli 
placed in the liands of the grantee’s solicitor, 
if he was intonded to Iiold it as an incom- 
plete instrument; L. II. 2U Kq. 202; Ashford 
v. Prcwitt. 102 Ala. 201, 14 South. 003, 4s 
Am. St. Rep. 37. 

As a genoral rulo. when au instrument is 
placed ln the liaiuls of a tliird person in os- 
crow, it takos otTeot from tlio second deliv- 
ory ; but sucli a rnle does not apply whcre 
either .iustiee or neccssitv requires a rcsort 
to a liction in order to avoid injury (as in 
case of intervcning riglits betweeu the first 
ainl sccoinl ilclivcry. it sliall tako effect from 
its first dolivery); Shirlcy’s Lossec v. Ayres, 
14 Oliio 307, 45 Am. Dee. 54G; Bank v. Lum- 
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ber Co., 32 W. Va. 357, 9 S. E. 243. In such 
a case, much depends on the intent of the 
parties to be eollected frorn the nature of 
the transaction; Calhoun Countj’ v. Emigrant 
Co., 93 U. S. 124, 23 L. Ed. S26. This fiction 
is adopted to prevent a manifest hardship; 
Craddock v. Barnes, 142 N. C. 89, 54 S. E. 
1003; and there is no reason why it should 
not be invoked to effectuate the lawful intent 
of the parties; id. 

In Gish v. Brown, 171 Pa. 479, 33 Atl. 60, 
the fiction of relation back was adopted 
where the grantor delivered the deed to a 
third person with absolute instructions to 
hold it until his death and then deliver it to 
the grantee. So where one of the parties has 
come under a disability such as mental in- 
capacity; Wheehvright v. Wheelwright, 2 
Mass. 447, 3 Aiu. Dec. 66; and where a 
woman, after delivering a bond on condition, 
marries before the happening of the condi- 
tion; 1 Ves. Jr. 275; and where the condi- 
tion was capable of performance within the 
lifetime of the grantor, tliough the instru- 
ment, delivered to a tliird person, provided 
that it should not take effect until the death 
of the grantor; Nolan v. Otney, 75 Kan. 311, 
89 Pac. 690, 9 L. R. A. (N. S.) 317, where 
the provision was construed to mean that 
the title was to vest at once, and only the 
enjoyment to be postponed until the death of 
the grantor. 

It is the performance ’of the coudition and 
not the second delivery that gives it vitality 
as a deed; State Bank at Trenton v. Evans, 
15 N. J. L. 155, 28 Am. Dec. 400; Clark v. 
Campbell, 23 Utah 569, 65 Pac. 496, 54 L. R. 
A. 50S, 90 Am. St. Rep. 716; Calhoun County 
v. Emigrant Co., 93 U. S. 124, 23 L. Ed. S26. 
No title passes until the condition is per- 
formed; Calhoun County v. Emigraut Co., 
93 U. S. 124, 23 L. Ed. 826; but the instant 
the conditions are performed the instrument 
takes effect, though the depositary has not 
formally delivered it; Taylor v. Thomas, 13 
Kan. 217; Missouri Pac. R. Co. v. Atkison, 17 
Mo. App. 4S4. The depositary then holds 
possession for the grantee; Cannon v. Hand- 
ley, 72 Cal. 133, 13 Pac. 315. 

Where dividends are declared on stock de- 
posited in escrow, they are the property bf 
the seller; Clark v. Campbell, 23 Utah 569, 
65 Pac. 496, 54 L. R. A. 508, 90 Am. St. Rep. 
716. 

One acting in escrow acts at his peril with 
either party without the consent òf the other; 
Citizens’ Nat. Bank of Roswell, N. M., v. 
Davisson, 229 U. S. 212, 33 Sup. Ct. 625, 57 
L. Ed. -. 

See, generally, Shirley’s Lessee v. Ayres, 
14 Ohio 309, 45 Am. Dee. 546; Ruggles v. 
Lawson, 13 Johns. (N. Y.) 285, 7 Am. Dec. 
375; Carr v. Hoxie, 5 IMas. 60, Fed. Cas. No. 
2,438; Evans v. Gibbs, 6 Humph. (Tenn.) 
405; Foster v. Mansfield, 3 Metc. (Mass.) 
412, 37 Am. Dec. 154; Crane v. Hutcliinson, 3 
111. App. 30$ Clements v. Hood, 57 Ala. 459; 


Miller v. Sears, 91 Cal. 282, 27 Pac. 5S9, 25 
Am. St. Rep. 176; Minah Consol. Min. Co. 
v. Briscoe, 47 Fed. 276; 10 I». R. A. 469, n. 

As to the validity of a deed to take effect 
at the dcath of the grantor, see Delivery. 

ESCUAGE. In Old English Law. Service 
of the shield. Tenants who hold their land 
by escuage hold by kuight’s service. 1 
Thomas, Co. Litt. 272; Littleton § 95, S6 5. 
Abolished by Stat. 12 Car. II. c. 24. Scutage. 

ESKETORES. Robbers or destroyers of 
other men’s lands and fortunes. Cowell. 

ESKIPPAMENTUIVI. Tackle or furniture; 
outfit. Certain towns in England were 
bound to furnish certain ships at their owu 
expense and with double skippage or tackle. 
The modern word outfit would seêm to ren- 
der the passage quite as satisfactorily; 
though the conjecture of Cowell has the ad- 
vantage of antiquity. 

ESKIPPER, ESKIPPARE. To ship. Kelh. 
Norm. L. D.; Rast 409. 

ESKIPPESQN. Shippage, or passage by 
sea. Spelled, also, skippeson. Cowell. 

ESNECY. Eldership. In the Englisli law, 
this word signifies the right wliich the eldest 
coparcener of lands has to choose first one 
of the parts of the estate after it has been 
divided. 

ESPERA. The period fixed by a compe- 
tent judge within which a party is to do cer- 
tain acts, as, e. g. f to effect certaiu payments, 
present documents, etc.; aud more especially 
the privilege granted by law to debtors, al- 
lowing them certain time for the payment of 
their indebtedness. 

ESPLEES. The products which the land 
or ground yields; as, the hay of the meadows, 
the herbage of the pasture, corn or other 
produce of the arable, rents, and services. 
See Witherow v. Keller, 11 S. & R. (Pa.) 
275; Dane, Abr. Index; Fosgate v. Mfg. & 
Hydraulic Co., 9 Barb. (N. Y.) 293. 

ESPOUSALS. A ruutual promise between 
a man and a woman to marry each other at 
some other time: it differs f rom a marriage, 
because then the contract is completed. 
Wood, Inst. 57. See Betrothment. 

ESQUIRE. A title applied by courtesy to 
officers of almost every description, to mem- 
bers of the bar, and others. No one is en- 
titled to it by law; and therefore it confers 
no distinction in law. 

In England, it is a title next above that of a gen- 
tleman and below that of a knight. Camden reck- 
ons up four kinds of esquires particularly regarded 
by the heralds: the eldest sons of knights, and their 
eldest sons in perpetual successiou ; the eldest sons 
of the younger sons of peers, and their eldest sons 
in like perpetual succession; esquires created by 
the king’s letters patent, or other investiture, and 
their eldest sons ; esquires by virtue of their office, 
as justices of the peace, and others who bear any 
offiee of trust under the crown. 2 Steph. Com. 673. 
A miller or a farmer may be an esquire ; I. R. 2 
Eq. 235. 
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ESSART. In Forest Law. The destruction 
of the forest and the reduction of it to a state 
of cultivation. ^ 1 lloldsw. Hist. E. L. 342. 

ESSE. See In Ksse. 

ESSENDI QUIETAM D E T0L0NE0 

(Lat. of beiug quit of toll). A writ which 
lay anciently for the citizens or burgesses of 
a town whicli was entitled to exemption 
from toll, in case toll was demanded of them. 
Fitzh. N. B. 226, I. 

ESSOIN, ESSOIGN. In Old English Law. 

An excuse for not appearing in court at the 
return of the process. Tresentation of such 
excuse. Speliuan, Gloss.; 1 Sell. Pr. 4; Coiu. 
Dig. Exoine , B 1. Essoin is not now allowed 
at all in personal actions. 2 Term 16; 3 Bla. 
Com. 278, n. # 

ESSOIN DAY. Formerly, the first day in 
the terin was essoin day; now practically 
abolished. Dowl. 448; 3 Bla. Com. 278, n. 

ESSOIN ROLL. The roll containlng the 
essoins and the day of adjournment. Bosc. 
R. Act. 162 et seq. 

ESTABLISH. This word occurs frequent- 
ly in the constitution of the United States, 
and it is there used in different meanings. 
1. To settle firmly, to fix unalterably : as, 
to establish justice, which is the avowed ob- 
ject of the constitution. 2. To make or 
form : as, to establish an uniform rule of 
naturalization. and uniform laws on the sub- 
ject of bankruptcies, — which evideutly does 
not mean that these laws shall he unalter- 
ably established as justice. 3. To found, to 
create, to regulate: as, Congress shall have 
power to establish postroads and post-othces. 
4. To found, recognize, confirm, or admit: 
as, Congress shall make no law respecting an 
establishment of religion. 5. To create, to 
ratify, or confirm : as, We, the people, etc., 
do ordain and establish this constitution. 1 
Story, Const. § 454. 

For decisions upon the scope and meaning ot the 
word, see Ketchum v. City of Buffalo, 14 N. Y. 356 ; 
Peopie v. Lowber, 2S Barb. (N. Y.) 65; Wartman v. 
City of Philadelphia, 33 Pa. 202 ; Com. v. Simonds, 
U Gray (Mass.) 306; Smith v. Forrest, 49 N. H. 230 ; 
Succession of Weigei, 18 La. Ann. 49. 

Tbe Established Church in England Is the 
Church of England; so of Wales. % Tlie Irish 
Church has been disestablislied. 

ESTABLISHMENT, ETABLISSEMENT. 

An ordinance or statute. Especially used of 
those ordinanees or statutes passcd in the 
reign of Edw. I. Co. 2d Inst. 156; Britt. c. 
21. That which is instituted or establisbed 
for publie or private use, as the trading es- 
tablishments of a government. 

Etahlissemcnt is also used to dcnote the 
settlement of dower by the husband upou 
his wife. Britt. c. 102. 

ESTADAL. In Spanish Law. A measure 
of land of sixteen square varas, or yards. 2 
White, Rec. 139. 


ESTADIA. In Spanish Law. Called, also, 
Sohrcstauta. The tirne for which the party 
who bas ehartored a vessel. or is bouml to 
receive the cargo, has to pa.v demurrage ou 
account of his dclay in tlie execution of the 
contract. 

ESTATE (Lat status, tbe condition or cir- 
cumstances in wbicb tbe owner stands with 
reference to his property). The degree, 
quantity, nature, and extent of interest 
wbicli a person bas in real property. 

It signifies tbe quantity of interest wbicb 
a person lias, from absolute ownership down 
to naked pos.session; Jackson v. Barker, 9 
Cow. (N. Y.) Sl. 

This word lias several meanings. 1. In its most 
extensive sense, it is applied to signify every thing 
of which riches or fortunc may consist, and includ^s 
personal and real property: hence we say, personal 
estate, real estate ; 8 Ves. 504 ; Jackson v. Robins, 
16 Johns. (N. Y.) 5S7; Deering v. Tucker, 55 Me." 
284; Bates v. Sparreli, 10 Mass. 323 ; Arcber v. 
Deneale, 1 Pet. (U. S.) 585, 7 L. Ed. 272 ; Donovan’s 
Lessee v. Donovan, 4 Harr. (Dei.) 177; Andrews 
v. Brumfield, 32 Miss. 107; Biewer v. Brightman, 4 
McCord (S. C.) 60; Den v. Snitcher, 14 N. J. L. 53. 
2. In its more limited sense, the word estate is ap- 
plied to lands. It is so applied in two senses. The 
first describes or points out the Iand itseif, without 
ascertaining the extent or nature of the intorest 
thereln: as, "my estate at A." Godfrey v. Hum- 
phrey, 18 Pick. (Mass.) 537, 29 Am. Dec. G21. Tho 
second, which is the proper and technical meaning 
of estate, is the degree, quantity, nature, and extent 
of interest which one has in real property: as, an 
estate ln fee, wbether the same be a free-simpie 
or fee-tail, or, an estate for life or for vears. etc. 
Coke says, Estate signifies such Inheritance, free- 
hold, term of years, tenancy by statute raerchant. 
staple, eliglt, or the like, as any man hath in lands 
or tenements, etc. Co. Litt. §§ 345, C50 a. See Jones, 
Land Off. Titles in Penna. 1G5. Estate does not 
include rlghts in action ; Pippin v. Eiiison, 34 X. C. 
61, 55 Am. Dec. 403 ; Mclntyre v. Ingraham, 35 Miss. 
25 ; In re Sibbald’s Estate, 1S Pa. 249. But as the 
word is commoniy used in the settlement of estates, 
it does include the debts as weil as the assets of 
a bankrupt or decedent, ali his obiigations and rt- 
sources being regarded as one entirety. See Davis's 
Heirs v. Elkins, 9 La. 135. Also the status or condi- 
tion in life of a person ; State v. Bishop, 15 Me. 
122. See Estates of the Realm. 

ESTATE AT WILL. An estate in lainls 
wliieli tbe tenant bas, by entry made tbere- 
on under a demise, to bold during the joint 
wills of tbe parties to the same. Co. Lift. r»5 
a; Tud. L. Cas. U. P. 10; 2 Bla. Com. 145; 
4 Kent 110. Estates properly at will are of 
very infrequent occurrence, being geuerally 
turned into estates for years or from year 
to year by decisions of tbe eourts or by stat- 
ute; 4 Kent 115; Tud. L. Cas. II. P. 14; 
Lesley v. Randolph, 4 Rawle (Pa.) 123; 1 
Term 159. 

Tbey may be created by express words or 
may arise by implication of law. Wbere 
created by express eontract, tbe writing nee- 
essarily so indicates, and reserves tbe rigbt 
of termination to either party, as wliere tlie 
lease provides tbat the tenant shall occupy 
the premises so long as agrceable to botli 
parties; 4 Tauut. 12S; Say v. Stoddard, 27 
Obio St. 478. Tliey arise by implication of 
law wbere no definite time is stated in tbe 
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contract, or where the tenant enters into 
possession under an agreement to execute a 
contract for a specific term and he subse- 
quently refuses to do so, or where one en- 
ters under a void lease, or where he holds 
over pending negotiations for a new lease; 
Thompson v. Baxter, 107 ]\Iinn. 122,. 119 N. 
W. 797, 21 L. R. A. (N. S.) 575. The chief 
characteristics of this form of tenancy are 
(1) uncertainty respecting tlie term anu (2) 
the right of either party to terminate it by 
proper notice. See Tenancy at Suffeeance. 

ESTATE BY ELEGIT. See Euegit. 

ESTATE BY STATUTE MERCHANT. See 

Statute Meechant. 

ESTATE BY STATUTE STAPLE. See 

Statute Staple. 

ESTATE BY THE CURTESY. That es- 
tate to which a husband is entitled upon the 
death of his wife in the lands or tenements 
of which she was seised in possession, in 
fee-simple, or in fee-tail during their cover- 
ture; provided they have had lawful issue 
born alive and possibly capable of inheriting 
her estate. Co. Litt. 30 a; 2 Bla. Com. 120; 
4 Kent 29; Leach v. Leach, 21 ITun (N. Y.) 
3S1; Crumley v. Deake, S Baxt. (Teun.) 3G1; 
Carter v. Dale, 3 Lea. (Tenn.) 710, 31 Am. 
Rep. GGO; McKee v. Cattle, G Mo. App. 41G; 
Tremmel v. Kleiboldt, G Mo. App. 549; [1S92] 
2 Ch. 336. See Curtesy. 

ESTATE DUTY. A duty imposed in Eng- 
land (act of 1S94) superseding probate duty, 
taxing not the interest to which some person 
succeeds on a death, but the interest which 
ceased by reason of the death. Hansen, 
Death Duties 63. It is leviable on property 
which was left untouched by probate duty, 
such as real estate, yet it is in substance of 
the same nature as the old probate duty; id . 
See Tax. 

ESTATE FOR LIFE. A freehold estate, 
not of inheritanee, but which is held by tlie 
tenant for his own life or the life or lives 
of one or more other persous, or for an in- 
definite period, which may endure for the 
life or lives of persons in being, and not be- 
yond the period of a life. 1 M ashb. R. P. 
S8; Co. Litt. 42 a; Bract lib. 4, c. 28, § 207; 
Ilurd v. Cushing, 7 Pick. (Mass.) 169; Chal. 
R. P. S9. When tlie measure of duration is 
the tenant’s own life, it is called simply an 
estate “for life;’ , when the measure of dura- 
tion is the life of another person, it is called 
an estate “ver (or pur) autre vie;” 2 Bla. 
Com. 120; Co. Litt. 41 l; 4 Kent 23, 24. 

Estates for life may be created by act of 
law or by act of the parties: In the forrner 
case they are called legal, in the latter con- 
ventional. The legal life estates are estates- 
tail after possibility of issue extinct, estates 
by dower, estates by curtesy, jointures; 
Mitch. R. P. 118, 133 ; Eldridge v. Preble, 34 
Me. 151; Dejarnatte v. Allen, 5 Gratt. (Ya.) 


499; Fay v. Fay, 1 Cush. (Mass.) 95; Irwin 
v. Covode, 24 Pa. 1G2 ; 3 E. L. & Eq. R. 345; 
Miller v. Williamson, 5 Md. 219; Gourley v. 
Woodbury, 51 Yt. 37; Brooks'v. Brooks, 12 
S. C. 422; Slemmer v. Crampton, 50 la. 302; 
Rountrce v. Talbot^ S9 111. 24G; Noe v. Mil- 
ler’s Ex’rs, 31 N. J. Eq. 234. A life estate 
mày be created by implication; Nicholson v. 
Drennan, 35 S. C. 333, 14 S. E. 719. 

A right given by a will to occupy, at a 
specified rent, certain premises as long as the 
devisee “may desire to occupy the same as 
a drug store,” was held to amount to an es- 
tate for life; and to the same effect Warner 
v. Tanner, 38 Ohio St 118; Jones v. Mason, 
5 Rand. (Va.) 5S4, 16 Am. Dec. 761; as was 
a grant “so long as the waters of the Dela- 
Vv'are shall run” ; Foster v. Joice, 3 Wash. 
C. C. 49S, Fed. Cas. No. 4,974; and a lease 
at a specified monthly rent of certain prem- 
ises whilst the defendant continued to wish 
to live in a certain city; Thompson v. Bax- 
ter, 107 Minn. 122, 119 N. W. 797, 21 L. R. 
A. (N. S.) 575. A devise of the use and im- 
provement of the testator’s real estate, so 
long as the devisee should choose personally 
to occupy and improve any portion of the 
estate, was held to create a life estate, 
though terminable by the tenant ceasing to 
occupy; Wilmarth v. Bridges, 113 Mass. 407. 

The chief incidents of life estates are a 
right to take reasonable estovers, and free- 
dom from injury by a sudden termination 
or disturbance of the estate; Smith v. Jew- 
ett, 40 N. H. 532. A tenant for life may not 
operate for oil or gas, or make an oil or gas 
lease, unless operations for oil or gas were 
commenced before the life estate accrued; 
Marshall v. Mellon, 179 Pa. 371, 36 Atl. 201, 
35 L. R. A. 816, 57 Am. St. Rep. 601; nor 
can the owner of such an estate maintain 
an action of partition against the owners of 
the estate in remainder; Love v. Blauw, 61 
Kan. 496, 59 Pac. 1.059, 48 L. R. A. 257, 78 
Am. St. Rep. 334. Under-tenants have the 
same privileges as the original tenant; and 
aets of the original tenant which would de- 
stroy his own claim to these privilegcs will 
not affect them; see Neel v. Neel, 19 Pa. 323. 

Their right, however, does not of course, 
as against the superior lord, extend beyond 
the life of#the original tenant; 2 Bla. Com. 
122; 1 Rolle, Abr. 727; Co. Litt. 41 ö. 

ESTATE F0R YEARS. An interest in 
lands by virtue of a contraet for the posses- 
sion of them for a definite and limited period 
of time. 2 Bla. Com. 140; 2 Crabb, R. P. § 
1267; Bac. Abr. Leases; Wms. R. P. 195. 
Such estates are frequently called terms. 
See Tekh. The length of time for which 
the estate is to endure is of no importance 
in ascertaining its character, unless other- 
wise declared by statute; Chapman v. Gray, 
15 Mass. 439; Rrewster v. Hill, 1 N. H. 350; 
Diller v. Roberts, 13 S. & R. (Pa.) 60, 15 Am. 
Dec. 578; Brown’s Adm’rs v. Bragg, 22 Ind. 
122; 4 Kent 93. 
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ESTATE FROM YEAR TO YEAR. It is 

an exaniple of an estate for years. It is of 
later origin and is' not found in Littleton 
(see § 381). It exists in eases wliere the 
jjarties stipulate for it, and also wliere tlie 
parties liy their conduct liave placed thein- 
selves in the relation of laudlord and ten- 
ant without adopting any other terrn. If a 
tenant has lieen allowed to hold over after 
the expiration of his terni iu such a way as 
to preclude the possibility of his bccoming 
a tenant on sufl’erance, it is a tenancy froin 
year to year. Jenks, Mod. Laud Law SS. 

A tenancy froni year to year exists where 
both landlord and tenaut are entitled to no- 
tice before the teuancy can be termiuated by 
either. At eoinmon law snch notice inust be 
given at least one-kalf 3 ’ear before the ex- 
piration of the current year. Tlie tenant 
inust occnpy for a certain number of com- 
plete years; Odger, C. L. 8G0. A tenancy 
from year to year in Eugland lasts as long 
only as both parties please; it is terminable 
hy either at the eud of any year on a half 
year’s notice; 7 Q. B. 95S. 

It was originally a development of a ten- 
aney at will, by which the tenancy was 
termiuable only at the time of the year at 
wliieh it began, and on notice. 

ESTATE IN COMMON. An estate held in 
joint possessiou by two or more persons at 
the same time by several aiul distinct titles. 

1 IVashb. It. P. 415; 2 Bla. Com. 191; 1 
Pres. Est. 139. This estate has the single 
nnity of possession, aud may be of real or 
personal property ; Ilarvey v. Cherry, 70 N. 
Y. 430; Jones v. Cohen, S2 N. C. 75; Witli- 
row v. Biggerstaff, S2 N. C. S2; Stookey v. 
Carter, 92 111. 129; Keau v. Conuelly, 25 
Minn. 222, 33 Am. Rep. 45S; Goell v. Morse, 
120 Mass. 4S0; Ennis v. Ilutchiuson, 30 N. J. 
Eq. 110; Butler v. Roys, 25 Mich. 53, 12 Am. 
Rep. 21S. 

Wkere one dies intestate, the joiut owner- 
ship of his property by his children is gen- 
erally that of tenants in common; Fenton v. 
Miller, 94 Alich. 204, 53 N. W. 957. 

ESTATE IN COPARCENARY. An estate 
which several persons liohl as one heir, 
whether male or female. In the latter case, 
it arises at conimon law, when an estate de- 
scends to two or more females; in the for- 
mer, when an estate deseends to all the uiales 
in equal degree by particular custom. This 
estate has the three unities of time, title, and 
possession; but the interests of the copar- 
ceners may be unequal. 1 Waslih. R. P. 414 ; 

2 Bla. Com. 1SS; 4 Kent 3GG; Flynn v. Herye, 
4 ISIo. App. 3G0. See Coparcenary, Estates 

IN. 

ESTATE IN DOWER. See Doweb. 

ESTATE IN EXPECTANCY. An estate 
giving a present or vested eontingent right of 
future enjoymeut. One in which the riglit to 
pernancy of the profits is postponed to some 


future period. Such are estates in remainder 
and reversion. Lawrence v. Bayard, 7 Paigo, 
Ch. (N. Y.) 70, 70; Underhill v. R. Co., 20 
Barb. 455. See Kxpectancy. 

ESTATE IN FEE-SIMPLE. See Fee-Sim- 

PLE. 

ESTATE IN FEE-TAIL. See Fee-Tail. 

ESTATE IN JOINT TENANCY. See Joint 
Tenancy. 

ESTATE IN POSSESSI0 N. An e^tate 
wliere tlie tenant is in actual pernancy or 
receipt of the rents aml other advantages 
arising therefrom. 2 Crabb, R. P. § 2322; 2 
Bla. Coni. 1G3. See Campau v. Campau, 19 
Mich. 11G; Yalle v. Clemens, 18 Mo. 4SG; 
Expectancy. 

ESTATE IN REMAINDER. See Re- 

MAINDER. 

ESTATE 1 N REVERSI0N. See Rever- 

SION. 

ESTATE IN SEVERALTY. See Several- 

TY, ESTATE IN. 

ESTATE 1N VADI0. See Mortgage. 

ESTATE 0 F FREEHOLD or FRANK- 
TENEMENT. Any estate of inheritauce. or 
for life, in either a cori)oreal or incorporeal 
hereditament, existing in or arising froin 
rcal propcrty of free teuure. 2 Bla. Com. 104. 
It thus includes all estates bnt copyhold and 
leasehold, the former of which has uever been 
kuown in this conntry. Freehold in clecd is 
the real possession of land or teuemeuts in 
fee, fee-tail, or for life. Freehold in Unc is 
the right to suck tenoments before entry. 
The term has also heen» applied to those oilir- 
es which a man holds in fee or for life. Mozl. 
& W. Dict.; 1 Washb. R. P. 71, 637. See 
Gage v. Scales, 100 111. 221; State v. Rag- 
land, 75 N. C. 12, L. R. 11 Eq. 454; Libeiium 
Tenementum. 

ESTATE 0 F INHERITANCE. An estate 
which inaj’ descend to heirs. 1 Washb. R. I*. 
51; 1 Steph. Com. 21S. 

All freeliold estates are estates of inherit- 
ance, exeept estates for life. Crabb, R. P. 
§ 945. 

ESTATE PURAUTREVIE. An estate for 
the life of anotker. It arises inost frequently 
when a tenant for liis own life conve.vs hi.s 
estate to a thlrd person. Ile can only convey 
what he has, and his grantee takes an estate 
dnring the life of the grantor. If the teimnt 
died duriug the life of the grnutor (who was 
called the ccstui quc vic), at common Iaw tlie 
residue of the estate went to the tirst person 
who took it, termed a general occupant. If 
the original gift was to the tenant aml his 
heirs, the lieir took it as si>ecial occupant. 
By statute iu Eugland, if there is no special 
occupant. the estate goes to the executors as 
personalty, if uot dlsposed of by will. This 
rule has bceu adopted iu most of tke United 
States, except a few, where it still descends 
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as personalty; 1 Washb. It. P. SS; 2 Bla. 
Com. 120. 

Where two estates come to one person, so 
that if in the same right they would nierge, 
if one of them be in autrc droit, there will be 
no merger. 2 Bla. Com. 177, but see Sharsw. 
note 17. 

ESTATE TAIL. See Fee-Tail. 

ESTATE UPON C0NDITI0N. See COxNdi- 

TION. 

x ESTATES 0 F THE REALM. The lords 
spiritual, the lords temporal, aud the com- 
mons of Great Britain. 1 Bla. Com. 153; 3 
Hallam, ch. 6, pl. 3. Sometimes called the 
three estates. 

ESTER IN JUDGMENT. To appear be- 
fore a tribunal either as plaintiff or dcfend- 
ant. Kelh. Norm. L. D. 

ESTIMATE. A word used to express the 
mind or judgment of tlie speaker or writer 
ön the particular subject under consideration. 
It implies a computation or caleulation. 
People v. Clark, 37 Hun (N. Y.) 203. 

ESTOPPEL. The preclusion of a person 
from asserting a fact, by previous conduct in- 
consistent therewith, on his own part or the 
part of those under whom he claims, or by 
an adjudication upon his riglits whicli he can- 
not be allowed to call in question. 

A preclusion, in law, whiclwprevents a man 
from alleging or denying a fact, in conse- 
quence of his own previous act, allegation, 
or denial of a contrary tenor. Steph. Pl. 239. 

A plea which neither admits nor denies 
the faets alleged by the plaintiff, but denies 
his right to allege them. Gould, Pl. c. 2, § 39. 

A special plea in bar, which happens where 
a man lias done some act or executed some 
deed which precludes him from averring any- 
thing to the eontrary. 3 Bla. Com. 308. 

Where a fact has been adraitted or asserted for 
the purpose of influencing the conduct or deriving 
a benefit from another so that it cannot be denied 
without a breach of good faith, the law enforces the 
rule of good morals as a rule of policy, and pre- 
cludes the party from repudiating his representa- 
tions or denying the truth of his admissions; Doug- 
lass v. Scott, 5 Ohio 199; Rawle, Cov. 407. 

This doctrine of law gives rise to a kind of plead- 
ing that is neither by way of traverse, nor confes- 
sion and avoidance, viz.: a pleading that, waiving 
any question of fact, relies merely on the estoppel, 
and, after stating the previous act, allegation, or 
denial of the opposite party, prays judgment if he 
shall be received or admitted to aver contrary to 
what he before did or said. This pleading is called 
a pleading by way of estoppel. Steph. Pl. 240 ; 
Blackington v. Johnson, 126 Mass. 21; Andrews v. 
Ins. Co., 18 Hun (N. Y.) 163; Cross v. Levy, 57 Miss. 
634 ; Byrne v. Bank, 31 La. Ann. 81; Stephenson 
v. Walker, 8 Baxt. (Tenn.) 289 ; Hull v. Johnston, 
90 111. 604 ; Walker v. Baxter, 6 Wash. 244, 33 Pac. 
426. 

Formerly the questions regarding estoppel arose 
almost entirely In relation to transfers of real prop- 
erty, and the rules in regard to one kind of estoppel 
were quite fully elaborated. In more modern time 
the principle has come to be applied to all cases 
where one by words or conduct wilfully causes an- 
other to believe In the existence of a certain state of 
things, and Induces him to act on that belief or 


to alter hls own prcvious posltion; 2 Bxch. 653; 

Den v. Baldwin, 21 N. J. L. 403 ; Titus v. Morse, 40 
Me. 348, 63 Am. Dec. 665. See, as to the reason and 
propriety of the doctrine, Co. Litt. 352 a; Pelletreau 
v. Jackson, 11 Wend. (N. Y.) 117; Jones v. Sasser, 
18 N. C. 46-i; Blake v. Tucker, 12 Vt. 44. 

“The correct view of estoppel is that taken in a 
recent work (Bigelow, Est.). ‘Certain admissions,’ 
it is there said, ‘are indisputable, and estoppel is the 
agency of the law by which evidence to coutrovert 
their truth is excluded.’ In other words, when an 
act is done, or a statement made by a party the 
truth or efficacy of which it would be a fraud on his 
part to controvert or impair, the character of an 
estoppel will be given to what would otherwise be 
a mere matter of evidence. The law of estoppel, 
therefore, is a branch of the law of evidence, it has 
become a part of the jurisdiction of chancery, sim- 
ply because in equity alone, or rather by equitable 
construction alone, has that full effect been given to 
this species of evideuce which is necessary to the 
due administration of justice.” Bisph. Eq. § 280. 
See Tiedm. Eq. Jur. 106. 

“Estoppel is only a rule of evidence and you can- 
not found an action upon estoppel. Estoppcl is only 
important as being one step in the progress towards 
relief on the hypothesis that the defendant is es- 
topped from denying the truth of something he has 
said.” (1891) 3 Ch. 82, 105, per Bowen, L. J. The 
doctrine of estoppel was applied to a case of the 
transfer of shares upon a forged order; L. R. 3 
Q. B. 584. 

Where there is an attempt to apply the 
doctrine of estoppel, one essential in such a 
case is that the party in whose favor it is 
invoked must liimself act in good faith; 
Vauglin v. Hixon, 50 Kan. 773, 32 Pac*. 358; 
and it is of the essence of estoppels that they 
must be mutual and certain to every intent; 
Sutton v. Dameron, 100 Mo. 141, 13 S. W. 
497; Sullivan v. R. Co., 128 Ala. 97, 30 South. 
528; and they cannot rest on argumcnt or 
inference; id. They arise out of matters of 
fact, not of law; Snyder v. Studebaker, 19 
Ind. 462, 81 Am. Dec. 415. 

Estoppels are of three kinds. 1. By deed. 
2. By matter of record. 3. By matter in 
pais, which last are also termed equitable es- 
toppels. 

By Deed. Such as arises from the provi- 
sions of a deed. It is a general rule that a 
party to a deed is estopped to deny any thing 
stated thercin which has operated upon the 
other party: as, the inducement to accept 
and act under such deed; Stow v. Wyse, 7 
Conn. 214, 18 Am. Dec. 99; Green v. Clark, 
13 Vt. 158; Douglass v. Scott, 5 Ohio 199; 
Bennett v. Conant, 10 Cush. (Mass.) 163; 
Reinhard v. Min. Co., 107 Mo. 616, 18 S. W. 
17, 2S Am. St. Rep. 441; Carson v. Cochran, 
52 Minn. 67, 53 N. W. 1130; Craig v. Reeder, 
3 McCord (S. C.) 411 ;* including a deed made 
with covenant of warranty, which estops 
even as to a subsequently acquired title; 
Jackson v. Matsdorf, 11 Johns. (N. Y.) 91, 6 
Am. Dec. 355; Baxter v. Bradbury, 20 Me. 
260, 37 Am. Dec. 49; Blake v. Tucker, 12 Vt. 
39 ; Jenkins v. Collard, 145 U. S. 546, 12 Sup. 
Ct. 868, 36 L. Ed. 812; Moore v. Crawford, 
130 U. S. 122, 9 Sup. Ct. 447, 32 L. Ed. 878; 
Ayer v. Brick Co., 157 Mass. 57, 31 N. E. 717; 
Woods v. Bonner, S9 Tenn. 411, 1S S. W. 67; 
but, while this is the general rule, there is 
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no estoppel where the (lecd is a release witli 
a covenant of restricted warranty merely of 
the title granted; Comstock v. Smith, 13 
Pick. (Mass.) 11G, 23 Am. Dec. 670; nor w'ill 
a deed of release without covenant of war- 
ranty estop the grantor from contesting the 
seisin of the grantor and showing seisin in 
himself by an older and better title; Ilam v. 
Ham, 14 Me. 351; so a conveyance of all of 
the grantor’s right, title and intercst does 
not convey more tlian he has at the time and 
the covenants apply only to the grant and do 
not enlarge it; Coe v. Tersons Unknown, 43 
Me. 432. A grantor who coveuants against 
incumbrances without reservation is estopped 
to sue for obstruction to a right of way 
across the grauted premises; De Rochemout 
v. It. IX., G4 N. H. 500, 15 Atl. 131. A grantor 
wliose deed recites or allirms his seisiu of the 
estate granted, either cxpressly or by im- 
plication, is estopped to deny tliat such es- 
tate passed, though thcre is no warranty; 
Reynolds v. Cook, S3 Va. S17, 3 S. E. 710, 5 
Am. St. Rep. 317; but while he may not show 
that he had no such estate as the deed pur- 
ported to convcy, he is not estopped to show 
a subscquently acquired, independent title 
consistent with the deed; Cuthrell v. Ilaw- 
kins, 9S N. C. 203, 3 S. E. G72; and a con- 
veyance with warranty by one who had no 
title, but who afterwards acquired title as 
trustee, did not operate by*estoppel so as to 
make the latter enure to the former grantee, 
since an estoppel ariscs only wlien the new 
title is taken in the samc right; Dewhurst 
v. Wright, 29 Fla. 229, 10 South. GS2. Tlie 
doctrine of estoppel by deed has bccn applied 
to one who, having as agent leascd land for 
a term of years, was not permitted to set 
up want of authority to make the lease; Lee 
v. Lee, 83 Ia. 5G5, 50 N/ W. 33; to a vendor 
who, having only a certificate of purchase at 
a tax sale, and having given bond to rnake a 
quitelaim deed on payment of the purehase 
mouey, was precluded from acquiring auy 
title by virtue of the tax sale, as was also 
one claiming from him by descent or as a 
purchaser with notice; Jernigan v. Flowcrs, 
94 Ala. 50S, 10 South. 437; to a tenant for 
life who, liaving rccognized the riglit of the 
remainderman in a bequest of personal prop- 
erty and executed a dced of trust thcrcfor, 
eould not afterwards deny the right; Wclsch 
v. Bauk, 94 111. 191; to one who attcmpts to 
convey title to the property as cxccutor or 
administrator; Millican v. McNeill, 102 Tex. 
189, 114 S. W. 10G, 132 Am. St. IXep. SG3, 20 
Ann. Cas. 74, 21 L. R. A. (N. S.) GO, and note 
in which are eollected many cases aud the 
conclusion reachcd tliat the question is to be 
determined by tlie goncral principles of tlie 
law of estoppel and not by any considera- 
tions peculiar to this class of cases. 

There was held to be no estoppel against 
the setting up of a subsequently acquired ti- 
tle by oue who quitclaimed lands in which at 


that time he had no interest; Jackson y. 
I’eek, 4 Wend. (N. Y.) 300; where, after the 
purchase of a rnortgage, the premises were 
conveyed subject to it, and the deed had con- 
taincd a coveuant to pay it, the grantee was 
perniitted to insist, as against the pureliaser 
of the mortgage, that he was not liable; Real 
Estate Trust Co. v. Balch, 45 N. Y. Super. 
Ct. 528, in wliich the court held that the case 
prcsented no one of the necessary elements 
of an estoppel, and critically examinod the 
New York cases on the question of liability 
under such covenants. A partition deed be- 
tween tenants in common and assignmeut 
thereunder does not estop one of the parties 
from setting up an after-acquired title to 
land so assigned; Doane v. Willcutt, 5 Gray 
(Mass.) 32S, GG Am. Dec. 3G9. 

“Where under tlie law there ls an entire 
lack of power to do the act in question, it 
cannot be made good by estoppel. But if the 
power to do the act existed, and there was a 
way in which it could be lawfully exercised, 
and it purports to have been done in a law'- 
ful way, a person w T ho has induced another 
to act upon the assumption that it was in 
fact done, may be estopped from questioning 
its validity.” Mut. Life Ins. Co. v. Corey, 
135 N. Y. 32G, 334, 31 N. E. 1095. 

A eorporation accepting conveyance of a 
water works plant by deed describing cer- 
tain mortgages thereon, and expressly de- 
claring that the conveyance w T as made sub- 
ject thereto, is thereby estopped from ques- 
tioning the validity of the mortgages; Ameri- 
can Watenvorks Co. of Illiuois v. Loan & 
Trust Co., 73 Fed. 956, 20 C. C. A. 133. So 
also a city taking property by eminent do- 
main subject to liens is estopped to deny 
their validity; City Safe Deposit & Agency 
Co. v. City of Omaha, 79 Neb. 44G, 112 N. W. 
59S, 23 L. R. A. (N. S.) 72. And a corpora- 
tion may be estopped to deny the execution 
of a mortgage when thc directors assented, 
but, by reason of the absence of sonie, there 
w T as no formal action of the board directing 
the signing and scaling by the officers; Ne- 
vada Nickcl Syiulicate v. Nickel Co., 96 Fed. 
133. 

To create an estoppel, tlie deed must be 
good and valid in its form aiul execution; 
2 Washb. R. P. 41; Alt v. Banholzer, 39 
Minn. 511, 40 N. W. S30, 12 Am. St. Rep. GSl ; 
and must convey no titlc upon which the 
warranty can operate in case of a covenant; 
Jackson v. ITolTnian, 9 Cow. (N. Y.) 271; 2 
Pres. Abs. 21G. 

Estoppels affect only parties and privies 
in blood, law, or estate; 6 Bing. N. C. 79; 
Corhett v. Norcross, 35 N. II. 99; I'attersons 
Lcssee v. Pease, 5 Ohio 190; Phelffs v. Blount, 
13 N. C. 177; Wark v. Willard, 13 N. II. 389; 
Calhoun v. Pierson, 44 La. Ann. 5S4, 10 South. 
SS0; Campbell v. Carruth, 32 Fla. 2G4, 13 
South. 432. See Knight v. Thayer, 125 Mass. 
25; Stockstill v. Bart, 47 Fed. 231. Estop- 
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pels, It Is said, must be reciprocal ; Co. Litt. 
352 a; Furgeson v. Jones, 17 Or. 204, 20 Pac. 
S42, 3 L. U. A. 620, 11 Am. St. Rep. SOS. But 
see Winlock v. Ilardy, 4 Litt. (Ky.) 272; 
Small v. Procter, 15 Mass. 499 ; Crittenden v. 
Woodruff, 11 Ark. S2; 2 Sm. L. C. 604. And 
see 2 Washb. R. P. 45S. 

The rule requiring mutuality is subject to 
exceptions which are discussed at large by 
Van Devanter, J., in Portland Gold Mining 
Co. v. StrattoiVs Indèpendeuce, 158 Fed. 63, 
85 C. C. A. 393, 10 L. R. A. (N. S.) 677, and 
note. Persons claiming under a common 
source of title are mutually estopped to deny 
its vaiidity; Gilliam v. Bird, 30 N. C. 280, 
49 Am. Dec. 379, and note in which the cases 
are collected. 

An estoppel relating to an interest in land 
passes with the land, and an estoppel by 
deed creates what in law is termed a title by 
estoppel; Mutual Life Ins. Co. v. Corey, 135 
N. Y. 320, 335, 31 N. E. 1095. 

A grantor is not estopped by recitals in 
his deed of payment of consideration, from 
suing for the unpaid purc-hase money ; Smith 
v. Arthur, 110 N. C. 400, 15 S. E. 197; nor 
are recitals an estoppel when the deed con- 
taining them is not operative ; Wallace's Les- 
see v. Miner, 0 Ohio 360. But one who de- 
fended his possession on the sole ground that 
one of the grantors in the series of deeds had 
no title was bound by the recitals of the deed 
to the same extent as if he were privy to the 
grantor; Kinsman’s Lessee v. Loomis, 11 
Ohio 475; and a ward after coming of age 
was held bound by the recitals of a deed 
made by her guardiam; Esterbrook v. Savage, 
21 Ilun (N. Y.) 145. A reeital in a bond that 
it was under seal estops the obligor from de- 
nying that it was so executed; Metropolitan 
Life Ins. Co. v. Bender, 124 N. Y. 47, 26 N. E. 
345, 11 L. R. A. 70S. A grantee cannot enter 
and hold under a deed and at the same time 
repudiate the title thereby conveyed; Kelso 
v. Stigar, 75 Md. 376, 24 Atl. 1S. See White 
v. R. Co., 156 Mass. 1S1, 30 N. E. 612 ; Raby 
v. Reeves, 112 N. C. 6SS, 16 S. E. 760; Ogles- 
by v. Foley, 46 111. App. 119; Coward v. 
Clanton, 79 Cal. 23, 21 Pac. 359. 

The doctrine of estoppel by deed did not 
at common law apply to a married woman, 
except as to her equitable separate estate ; 
Big. Est. 371, citing the cases ; Bank of 
America v. Banks, 101 U. S. 240, 25 L. Ed. 
S50; Jones v. Reese, 65 Ala. 134; but under 
the statutes enabliug married women to deal 
with their own property, her liability to be 
estopped is doubtless coterminous with her 
capac-ity to contract; Neal v. Bleckley, 36 
S. C. 468, 47S, 15 S. E. 733; Appeal of Pow- 
ell, 9S Pa. 403, 413; Knight v. Thayer, 125 
Mass. 25. ]>ft)r is an infant estopped by his 
deed unless ratified after majority; Cook v. 
Toumbs, 36 Miss. 6S5; Houston v. Turk, 7 
Yerg. (Tenn.) 13. 

It has been held that a state may be es- 
topped by deed; Com. v. Andre's Heirs, 3 


Pick. (Mass.) 224; Bartlett Land & Lumber 
Co. v. Saunders, 103 U. S. 316, 26 L. Ed. 546 ; 
State v. Ober, 34 La. Ann. 359; Penrose v. 
Griffith, 4 Binn. (Pa.) 231; and this is said 
to be “perhaps the better opinion” ; Big. Est. 
371; but there are expressions to the cou- 
trary, though generally qualified so as not to 
conflict with the doctrine that the state may 
be estopped by legislative action; State v. 
Williams, 94 N. C. S91; Alexander v. State, 
56 Ga. 47S; People v. Brown, 67 111. 435; 
but not by official laches or error ; State v. 
Brewer, 64 Ala. 287 ; U. S. v. Kirkpatrick, 9 
Wheat. (U. S.) 735, 6 L. Ed. 199 ; The Floyd 
Acc-eptances, 7 Wall. (U. S.) 676, 19 L. Ed. 
169. 

By Matter of Record. Such as arises 
from the adjudication of a competent court. 
Judgments of courts of record, and decrees 
and other final determinations of ecclesias- 
tical, maritime, and military courts, work es- 
toppels ; 2 B. & Ald. 362 ; Buck v. Collins, 69 
Me. 445; Bradner v. Howard, 75 N. Y. 417; 
Adams v. Adams, 25 Minn. 72 ; Butterfield v. 
Smith, 101 U. S. 570, 25 L. Ed. 86S; Henning 
v. Warner, 109 N. C. 406, 14 S. E. 317 ; Den- 
ver City Irr. & Water Co. v. Middaugh, 12 
Colo. 434, 21 Pac. 565, 13 Am. St. Rep. 234. 
Admissions in pleadings, either express or 
implied, cannot afterwards be controverted 
in a suit between the same parties; Com. 
Dig. Estoppel A 1. It is of the essence of 
estoppel by judgment that it is certain that 
the precise fact was determiued by the for- 
mer judgment; De Sollar v. Hanscome, 15S 
U. S. 216, 15 Sup. Ct. 816, 39 L. Ed. 956; 
Nashua & L. R. Corp. v. R., 164 Mass. 226, 41 
N. E. 26S, 49 Am. St. Rep. 454; Empire State 
Nail Co. v. Button Co., 74 Fèd. S68, 21 C. C. 
A. 152. See Res Judicata, where the subject 
of estoppel by matter of record is treated. 

Estoppels by deed and by record are com- 
mou-law doctrines. 

By Matter in Pais. Such as arises from 
the acts and declarations of a person by 
which he designedly induces another to alter 
his position injuriously to himself; Brown 
v. Wheeler, 17 Conn. 345, 44 Am. Dec. 550; 
Kinney v. Farnsworth, 17 Conn. 355; Frost 
v. Ins. Co., 5 Denio (N. Y.) 154, 49 Am. Dec. 
234; Ensel v. Levy, 46 Ohio St. 255, 19 N. E. 
597; Tousley v. Board of Education, 39 Minn. 
419, 40 N. W. 509; Pennypacker v. Latimer, 
10 Idaho 618, 81 Pac. 55; Harrison National 
Bank of Cadiz, Oliio, v. Austin, 65 Neb. 632, 
91 N. W. 540, 59 L. R. A. 294, 101 Am. St. 
Rep. 639. See Humphreys v. Finch, 97 N. C. 
303, 1 S. E. S70, 2 Am. St. Rep. 293 ; Joyce v. 
Ry. Co., 43 111. App. 157 ; Vaile v. City of In- 
dependence, 116 Mo. 333, 22 S. W. 695; AVest- 
brook v. Guderian, 3 Tex. Civ. App. 406, 22 
S. W. 59. Equitable estoppel, or estoppel by 
conduct, is said to have its foundation in 
fraud, considered in its most general sense; 
Bisph. Eq. § 282. It is said (Bigelow, Estop. 
437) that the following elements must be 
present in order to constitute an estoppel by 
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conduct: 1. There must have been a repre- 
sentation or concealment of material facts. 
2. The representation must have been made 
with knowledge of tlie facts. 3. Tlie party 
to whom it was made must have been ig- 
norant of the truth of the matter. 4. It 
must have been made with the intention that 
the other party would act upon it. 5. The 
otker party must have been induced to act 
upon it. Ergenbright v. Ilenderson, 72 Kan. 
29, S2 Pac. 524; Blodgett v. Perry, 97 Mo. 
263, 10 S. W. S91, 10 Am. St. Rep. 307. See 
Bynum v. Preston, 69 Tex. 2S7, 6 S. W. 428, 

5 Am. St. Ilep. 49 ; Tiedm. Eq. Jur. 107. The 
rule of equitable estoppel is, that where one 
by his acts, declarations, or silence where it 
is his duty to speak, has induced anotlier, 
in reliance on sueh acts, declarations, or 
silence, to enter into a transaction, he skall 
not, to the prejudice of the person mis- 
led, impeach the transaction ; per Bates, Ch M 
in IMarvel v. Ortlip, 3 Del. Ch. 9 ; Woodruff 
v. Morristown Instit. for Savings, 34 N. 
J. Eq. 174; Miles v. Lefi, 60 Ia. 168, 14 N. W. 
233; Stowe v. U. S., 19 Wall. (Ü. S.) 13, 22 
L. Ed. 144; Davis v. Williams, 49 Ia. S3; 
Griffin v. City of Lawrence, 135 Mass. 365; 
Given v. Printing Co., 114 Fed. 92, 52 C. C. 
A. 40; Linton v. Ins. Co., 104 Fed. 5S4, 44 C. 
C. A. 54; Greer v. Mitcliell, 42 W. Va. 494, 
26 S. E. 302. “He who by his language or 
eonduct leads anotker to do what he would 
not otherwise have done shall not subject 
such person to loss or injury by disappoint- 
ing the expectations upon which he acted.” 
Dickerson v. Colgrove, 100 U. S. 57S, 25 L. Ed. 
618, where an estoppel iiv pais in regard to 
real estate was held to have been creatcd by 
a letter disavowing intention to claim the 
same. 

Representations, in order to constitute an 
estoppel nnist be made to induce the other 
party to act, and lie must have been induced 
so to act; Booth v. Lenox, 45 Fla. 191, 34 
Soutli. 566; Welty v. Vulgamore, 24 Ohio C. 
C. 572; to liis injury; Appeal of Columbus, S. 

6 H. R. Co., 109 Fed. 177, 4S C. C. A. 275. 
They must amount to misrepresentation or 
concealment of material facts; Brian v. Bon- 
villain, 111 La. 441, 35 South. 632; Mining 
Co. v. Juab County, 22 Utali 395, 62 Pac. 
1024; Atkinson v. Plum, 50 W. Va. 104, 40 S. 
E. 5S7, 5S L. Ii. A. 7SS; of which the otker 
party is actually and permissively ignorant; 
City of Ft. Scott v. Brokerage Co., 117 Fed. 
51, 54 C. C. A. 437; or sucli negligence as 
amounts to fraud in law; Dye v. Crary, 13 
N. Mex. 439, S5 Pac. 103S; 9 L. R. A. (N. S.) 
1136, aüirmed, 20S U. S. 515, 2S Sup. Ct. 360, 
52 I,. Ed. 595. In some cascs it is held tliat 
there need not be intent to deceive; IMaxon 
v. Lane, 124 Ind. 592, 24 N. E. 6S3; Rogers 
v. St. Ry., 100 Me. S6, 60 Atl. 713, 70 L. R. A. 
574; Vanneter v. Crossman, 42 Mich. 465, 4 
N. W. 216; Lydick v. Gill, 6S Neb. 273, 94 N. 
W. 109; Globe Nav. Co. v. Casualty Co., 39 
Wash. 299, 81 Pac. 826; contra, see Stiff v. 


Ashton, 155 Mass. 130, 29 N. E. 203; Beacon 
Trust Co. v. Soutker, 1S3 Mass. 413, 67 N. 
E. 345; Pearson v. Ilardiu, 95 Mich. 360, 54 
N. W. 904; Centcnnial Eureka Min. Co. v. 
Juab County, 22 Utah 395, 62 Pac. 1024. 
There is no estoppel by acts in pais done un- 
der a misapprchension of facts induced by 
the party setting up the estoppel; Mason v. 
St. Albans Furniture Co., 149 Fed. S9S. 

In some cases representations as to future 
conduct may be tlie basis of estoppel, if tlieir 
purpose and effect involves the abandonmeiit 
of an existing right and affects the conduet 
of auother; Union Mut. Life Ins. Co. v. Mow- 
ry, 96 U. S. 544, 24 L. Ed. G74; Edison Elec- 
tric Light Co. v. Electric Co., 59 Fed. 691, 
699; Shields v. Smith, 37 Ark. 47; Stayton 
v. Graliam, 139 Pa. 1, 21 Atl. 2; but in Eng- 
land it is otherwise; 5 II. L. Cas. 185, 214; 

5 App. Cas. 407; [1902] A. C. 117, 130. 

In the leading case on this subject (Pickard 
v. Sears, 6 Ad. & El. 469) a mortgagee of per- 
sonalty was keld to be estopped from assert- 
ing liis title under the mortgage because he 
had passively acquiesced in a purckase of 
the same by the defendant under an execu- 
tion against the mortgagor. The rule of that 
case was that an estoppel arose from icilful - 
ly causing another to bclieve in a certaiu 
state of facts, and to act on that belief; in 
Gregg v. Wells, 9 A. & E. 97, Lord Denman 
stated the rule more broadly as subjecting 
to an estoppel one who negligently and cul- 
pably stands by and allows another to con- 
tract on the faith of a fact which he can 
contradict; and in Freeman v. Cooke, 2 Exeh. 
654, it was said by I’arke, B., that the rule 
of Pickard v. Sears must be considered as es- 
tablished, but that by the term “wilfully” it 
must be understood, “if not that the party 
represents that to be true which he knows 
to be untrue, at least, tliat he mcans his rep- 
resentations to be acted upon, and that it is 
acted upon accordingly.” The establishment 
of the rule as thus limited was folluwed by 
Folger, J., in Continental Nat. Bank v. Bank, 
50 N. V. 575, where the principle was recog- 
nized that doing an act and the omission to 
act are the same; Iloward v. Iludsou, 2 El. 

6 Bl. 1; Ivnights v. Wiffen, L. R. 5 Q. B. 660; 
Casco Bank v. Keene, 53 Me. 103. Cases of 
estoppel by silence are numerous; Anpeal of 
Thompson, 126 Pa. 367, 17 Atl. 643; Sillo- 
way v. Ins. Co., 12 Gray (Mass.) 73 ; Blake v. 
Ins. Co., 12 Gray (Mass.) 265; 35 Can. Sup. 
Ct. 133 (criticised at length; 19 llarv. L. Rev. 
113); but silence does not always amount to 
fraud; Lawrence v. Lulir, 65 Pa. 241; and 
there is no estoppel by silence where a party 
has had no opportunity to speak; National 
Newark Banking Co. v. Bank, 63 Pa. 417. 
See Carroll v. Tueker, 2 Misc. Rep. 397, 21 
N. Y. Supp. 952. 

The estoppel will be limited to the acts 
which were based upon the representations 
out of wliich the estoppel arose; thus, where 
a sheriff had a writ against A, but took B 
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into custody, upon B’s rcprcsentations that t 
slie was A, but detained her after he was I 
informed that she was not A, B was estop-1 
ped to recover damages for thc false arrest 
but not for the subsequent detention; 2 C. 
B. N. S. 495. See Burney v. Collins, 50 Ga. 
90; Tilton v. Nelson, 27 Barb. (N. Y.) 595; 
Bisph. Eq. § 292. 

The acts allegcd as an estoppel must be 
executed and not merely executory; Rorer 
Iron Co. v. Trout, 83 Ya. 397, 2 S. E. 713, 

5 Am. St. Rep. 2S5; as when a statement is 
not accepted and actcd upon, it docs not con- 
stitute an estoppel; Nosler v. R. Co., 73 Ia. 
268, 34 N. E. S50; Gilbert v. Vail, G0 Vt. 261, 
14 Atl. 542. 

The doctrine of estoppel in pais is applied 
at law as well as in equity; Dickerson v. Col- 
grove, 100 U. S. 578, 25 L. Ed. 618 (where the 
early cases are cited) ; Drexel v. Berney, 122 
U. S. 241, 253, 7 Sup. Ct. 1200, 30 L. Ed. 1219 ; 
Wehrman v. Conklin, 155 U. S. 327, 15 Sup. 
Ct. 129, 39 L. Ed. 167; Tracy v. Roberts, 8S 
Me. 317, 34 Atl. 68, 51 Am. St. Rep. 394; 
Hagan v. EJlis, 39 Fla. 472, 22 South. 727, 63 
Am. St. Rep. 1G7; Duke v. Griffith, 9 Utah 
476, 35 Pac. 512; Marine Iron Works v. 
Wiess, 148 Fed. 145, 7S C. C. A. 279 ; Camp- 
bell v. Min. Co., 141 Fed. 610, 73 C. C. A. 260; 
and therefore it is neither necessary nor per* 
missible to resort to equity to obtain the ben- 
efit of it ; Barnard v. German American Sem- 
inary, 49 Mich. 444, 13 N. W. 811 ; Vermont 
Copper Min. Co. v. Ormsby, 47 Vt. 709, 713; 
Anglo-American Land, Mortgage & Agency 
Co. v. Lombard, 132 Fed. 721, 6S C. C. A. S9 ; 
to be available it must be specifically plead- 
ed ; id. A title by estoppel has been held suf- 
ficient to maintain ejectmeiit or defend 
against it; George v. Tate, 102 U. S. 570, 26 
L. Ed. 232; whère the subject of acquiring 
title to land by estoppel is fully cousidered. 
See Adverse Possession. 

Whether “title by estoppel,” so called, may 
be aequired to personal property is the sub- 
ject of interesting discussion in the English 
courts in cases of registration of a forged 
transfer of stock. Such a transfer was held 
to work an estoppel in favor of subsequent 
transferees; L. R. 3 Q. B. 5S4; but not in 
favor of the holder under the forged trans- 
fer ; 49 L. J. Q. B. N. S. 392, where Brett, L. 
J., said that “an estoppel gives no title to 
that which is the subject-matter of it.” He 
considered that the meaning of the phrase 
“legal title by estoppel,” as used in the older 
cases, is simply an expression of the recog- 
nition of the doctrine of estoppel by the 
c-ourts of law as much as in those of equity, 
and while “the cstoppel assumes that the 
reality is contrary to that which the person 
is estopped from denying, it has no effect 
whatever upon the reality of the circum- 
stances.” 

11 is said that the contract of a person 
under disability cannot be made good by es- 
toppel; Bisph. Eq. § 293. See Lowell v. Dan- 


iels, 2 Gray (Mass.) 161, 61 Am. Dec. 448; 
Mcrriam v. R. Co., 117 Mass. 241; Glidden 
v. Strupler, 52 Pa. 400. It makes no differ- 
ence that the person, if a married woman, 
falscly represcnted hcrself to be sole; 9 Ex. 
422; Weathersbee v. Farrar, 97 N. C. 107, 1 
S. E. 616. But estoppcl may operate to pre- 
vcnt such a person from enforcing a right. 
For instance, if a inarried woman were to 
induce A to buy property from B, knowing 
that the title was not in B, but in herself, 
she would be estopped from asserting her ti- 
tle against A ; Connolly v. Branstler, 3 Busli 
(Ky.) 702, 96 Am. Dec. 278; Brinkerhofl: v. 
Brinkerhoff, 23 N. J. Eq. 477; Drake v. Glo- 
ver, 30 Ala. 382. The same prineiple would 
extend to similar acts on tlie part of an in- 
fant; 3 Hare 503; Whittington v. Doe, 9 Ga. 
23; but not unless the conduct was inten- 
tional and fraudulent; Harmon v. Smith, 38 
Fed. 482; but infancy, being in law a shield 
and not a sword, cannot be pleaded to avoid 
liability for frauds, trespasses or torts; 1 
Lev. 169; International Land Co. v. Mar- 
shall, 22 Okl. 693, 98 Pac. 951, 19 L. R. A. (N. 
S.) 1056, where the cases are discussed by 
Williams, C. J. See notes in 57 L. R. A. 684; 
9 L. R. A. (N. S.) 1117; 16 L. R. A. 672. 

“Equitable estoppel is not applied in favor 
of a volunteer;” [1S9S] 1 Ch. 82. An unexe- 
cuted contract void as against public policy 
cannot be validated by invoking the doctrine 
of estoppel ; Robinson v. Patterson, 71 Mich. 
141, 39 N. W. 21; McKinney v. Development 
Co., 167 Fed. 770, 93 C. C. A. 25S. 

The doctrine that estoppels bind not onl^ 
parties, but privies of blood, law, and estate, 
is said to apply equally to this class of estop- 
pels; Bigelow, Estop. 554, 629; but a ward 
cannot be estopped by an act of his guard- 
ian which the other party to the agreement 
knew to be unauthorized ; Ileisen v. Ileisen, 
145 111. 658, 34 N. E. 597, 21 L. R. A. 434. 

An agent or attorney having received mon- 
ey for his prineipal is in general estopped to 
deny his liability to pay it over to him, but it 
is a good defence that he was divested of 
the property or required to pay over the mon- 
ey by one having a paramount title; Moss 
Mercantile Co. v. Bank, 47 Or. 361, 82 Pac. 
8, 2 L. R. A. (N. S.) 657, and note, 8 Ann. 
Cas. 569. 

One who accepts a benefit under a will is 
tliereby estopped to deny its validity; Drake 
v. Wild, 70 Vt. 52, 39 Atl. 24S ; Branson v. Wat- 
kins, 96 Ga. 55, 23 S. E. 204 ; Fry v. Morrison, 
159 111. 244, 42 N. E. 774; Utermehle v. Nor- 
ment, 197 U. S. 40, 25 Sup. Ct. 291, 49 L. Ed. 
655, 3 Ann. Cas. 520; though ignorant of the 
rule of law òn the subjeet; id . 

At common law there was no estoppel 
against the sovereign; 10 Mod. 199, and the 
doctrine is applied in some states; State v. 
Williams, 94 N. C. 891; but, as appears su- 
pra , the state has been held estopped by mat- 
ter of record and by deed. The weight of au- 
thority is against the estoppel of the govern- 
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mcnt by matter in pais, though it has been 
questioned whether there should not be; 19 
Ilarv. L. IIcv. 12G; and where thc sovcreign 
asserts a pecuniary demand in court, it, lias 
been applied, tliough with hositation ; Walk- 
er v. U. S., 139 Fed. 409, whnro it was liehl 
that acts of oificers of the Unitcd States, au- 
thorized to sliape its conduct as to the trans- 
action, may work an estoppel against tlie 
govcrninent As to estoppcls against the 
state or the Unitcd States, see note to State 
of Michigan v. Jackson, L. & S. IL Co., 1G 
C. C. A. 353. 

Estoppel has been sustained as against a 
municipal corporation; Beadles v. Smysor, 
209 U. S. 393, 28 Sup. Ct. 522, 52 L. Ed. S49; 
and it has been held tliat an cstoppel in pais 
(by reason of a mistake of an oflicer whicli 
misled a person searching records) cannot be 
set up against a municipal government; Phil- 
adelpliia Mortgage & Trust Co. v. Omaha, G3 
Neb. 2S0, $S N. W. 523, 93 Am. St. Rep. 442; 
but in a note on this case it is contcndcd that 
the doctrine of estoppel is available as 
agaiust the sovereign ; 15 llarv. L. Itev. 737. 
It is sometimes said, though usually denied, 
that there can be no estoppel against alleg- 
ing unconstitutionality, and for an examina- 
tion of cases on tliis point, see 21 Harv. L. 
Rev. 133. It is also held that parties cannot 
estop tliemselves by a coutract “in tlie face 
of an act of parliament”; 14 Ch. D. 432. 

An cstoppel against one of two joint plain- 
tiffs, whose right is to a joint recovery, will 
defeat the action; Mclntosh v. Dierkcu, 222 
Pa. G12, 72 Atl. 232; one who applies for 
company shares in a fictitious name will not 
be permittcd to deuy liability as a share- 
holder; 5 Manson 336. 

Where the racts are undisputed, the ques- 
tion whether they amount to an estoppel is 
one of law for the court ; Keating v. Ornc, 77 
Pa. 89; Cox v. Rogers, 77 Pa. 1G0 ; Lewis v. 
Carstairs, 5 W. & S. (Pa.) 205. Otherwise 
the facts are of course to be submitted to the 
jury under proper instructions as to what 
will constitute an estoppel. 

The maxiui vujilanlibus non donnicnlibus 
lcges adjuvant specially applies to a claim 
of equitable estoppel, since in such cases the 
interposition of equity is extraordinary and 
restrictive of what but for the estoj)pel would 
be a clear legal right; Marvel v. Ortlip, 3 
Del. Ch. 9. The representations must be such 
as to lead a reasonably prudent man to act 
on them and he must have done this in ig- 
norance of the truth and in good faitli; Da- 
vis v. Pryor, 112 Fed. 274, 50 C. C. A. 579. 

This principle has been applied to cases of 
dedication of land to the public use; Cincin- 
nati v. White, G Pet. (U. S.) 43S, S L. Ed. 452; 
llobbs v. Inhabitants of Lowcll, 19 I’ick. 
(Mass.) 405, 31 Am. Dee. 145; of the owner’s 
standing by and seeing land improved; Fa- 
vill v. Koberts, 50 N. Y. 222; Smith v. Mc- 
'Neal, 68 Pa. 164; Truesdail v. Ward, 24 
Mich. 134; Forbcs v. McCoy, 24 Neb. 702, 40 | 


N. W. 132; Alabama G. S. R. Co. v. R. Co., 
S4 Ala. 570, 3 Soutli. 2SC, 5 Am. St. Rep. 
401; Robertson v. Winchester, S5 Tenn. 171, 
1 S. W. 781; Stone v. Tyree, 30 W. Ya. GS7, 
5 S. 1T S7S; Marines v. Gublet, 31 S. C. 153, 
9 S. E. 803, 17 Am. St. Rep. 22; or sold ; 
Kpley v. Witherow, 7 Watts (Pa.) 1GS; 
Thomjjson v. Sanborn, 11 N. 11. 201, .‘15 Am. 
Dec. 490; Morrison v. Morrison's \Viduw, 2 
Daua (Ky.) 13; Snodgrass v. Rieketts, 13 Cal. 
359; Shapley v. Rangeley, 1 Woodb. & M. 213, 
Fed. Cas. No. 12,707; Titus v. Morse, 40 Me. 
348, G3 Am. Dec. GG5; Planet Pruperty & Fi- 
nancial Co. v. Ry. Co., 115 Mo. 613, 22 S. W. 
GIG; without making any claim; IManet 
Property & Financial Co. v. Ry. Co., 115 Mo. 
G13, 22 S. W. GIG; Winters v. Armstrong, 37 
Fed. 50S; Griffeth v. Brown. 7G Cal. 2GÜ, 18 
Pac. 372; Weiustein v. Bank. C9 Tex. 38, 6 
S. W. 171, 5 Am. St. Rep. 23; Bynum v. Pres- 
ton, G9 Tex. 2S7, 6 S. W. 42S, 5 Am. St Rep. 
49; McMartin v. Ins. Co., 41 Minn. I9S, 42 
N. W. 934; Irvine v. Scott, S5 Ky. 2G0, 3 S. 
W. ,1G3. But tlie owner is uot estopped by 
the unlawful occupation of a trespasser for 
less tlian thc legal period of limitation; Woll 
v. Yoight, 105 Minn. 371, 117 N. W. G0S, 23 L. 
R. A. (N. S.) 270, and note. 

What is termed an cstoppcl by ncgligcnce 
occurs wlien one who is under a legal duty, 
either to the person injured or to the public, 
to act \nth due care, fails to do so, and such 
failure is the natural and proximate cause of 
misleading tliat person to alter his position; 
but to create the estoppel all these elements 
must concur; Bradford v. Ins. Co., 102 Fed. 
4S, 43 C. C. A. 310, 49 L. R. A. 530; Andrus 
v. Bradley, 102 Fed. 54; Central R. R. Co. 
of New Jersey v. McCartney, GS N. J. L. 1G5, 
52 Atl. 575; Brown & Co. v. Ins. Co., 42 Md. 
3S4, 20 Am. Rep. 90; Nye v. Denny, 1S Ohio 
St. 24G, 9S Am. Dec. 118; Tislier v. Beek- 
witli, 30 Wis. 55, 11 Am. Rop. 54G; 1 C. P. I). 
57S; [1905J 1 K. B. G77 (where, however, 

payment of a stolen cheque witli a forged 
indorsemeut was held good under the law of 
Austria where tlie transactiou occurred 
though it would not have been good in Eug- 
land). 

But this doctrine does uot apply betweeu 
original parties, or whcre tho defeuce is tlmt, 
by reason of fraud, the writing, on which the 
estoppel is claimcd. does not emhrace the con- 
tract as originally nnule; Ward v. Spelts, 39 
Neb. S09, 5S N. W. 42G; Spelts v. Ward. 2 
Neb. (Fnof.) 177, 9G N. W. 5G. 

The phrase “estoppel by negligence” lias 
heen characterized as “an expression usual 
but not accurato, sinee negligence prevents a 
right of action accruing, estoppel a right that 
has acerned from being set up”: 2 Beven, 
Ncgl. 133.2, wbere, however, a chapter is de- 
voted to Ihe subject. So also Bigclow treats 
the doetrine as above stated as a reeognized 
brancli of estoppel; Big. Est (Gth ed.) 711; 
and while considering it quite clear tliat “cas- 
es of estoppel arising uut of ncgligence with- 
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out a representation must be uncommon,” 
thinks it well settled tliat “negligence wken 
naturally and directly tending to indicate in- 
tention” is equiralent to it in creating an 
estoppel. 

See an interesting discussion of tlie doc- 
trine, with critical examination of the Eng- 
lish cases, by John S. Ewart in 15 L*. Q. R. 
381. 

As to whether the doctrine of estoppel has 
any place in criminal law, see 12 Harv. E. 
Rev. 5G; 2 Bish. Cr. L. § 364; State v. Spauld- 
ing, 24 Kan. 1; Moore v. State, 53 Neb. 831, 
74 N. W. 319. 

Quasi-Estoppel. A term used by Bigeiow 
to cover a group of cases in which a party is 
precluded from occupying inconsistent posi- 
tions, either in litigations or in ordinary 
dealings; Big. Est. (Gth ed.) 732. The prin- 
ciple covers a variety of cases under wills 
where a party who elects to take a benefit is 
required to give effect to an otherwise void 
devise; 31 Ch. D. 466; or appointment; 2 
Atk. 88 ; or one taking a benefit under it can- 
not dispute the validity of a deed; Pickett v. 
Bank, 32 Ark. 34G; Robinson v. Pebworth, 
71 Ala. 240; Jacobs v. Miller, 50 Mich. 119, 
15 N. W. 42 ; Wood v. Seely, 32 N. Y. 105; 
or of a contract of affreiglitment ; The Wa- 
ter Witch, 1 Black (U. S.) 494, 17 L. Ed. 155. 
So also a person who has procured the en- 
actment of a statute and received benefits 
under it, is precludcd from alleging its un- 
constitutionality; Vose v. Cockcroft, 44 N. 
Y. 415 ; Sherman v. McKeon, 38 N. Y. 266; 
Cloud v. Coleman, 1 Bush (Ky.) 548; one 
wlio has petitioned for opening a street or 
acquiesced in it cannot dispute the validity 
of the assessment for it ; City of Burlington 
v. Gilbert, 31 Ia. 356, 7 Am. Rep. 143; Ap- 
peal of Ferson, 96 Pa. 140. 

It has been held that a party, who in a 
cause applies for affirmative relief, is estop- 
ped from setting up an original lack of juris- 
diction ; Thompson v. Greer, 62 Kan. 522, 64 
Pac. 48; Chandler v. Bank, 149 Ind. 601, 49 
N. E. 579; Lower v. Wilson, 9 S. D. 252, 68 
N. W. 545, 62 Am. St. Rep. 865; F. C. Austin 
Mfg. Co. v. Hunter, 16 Okl. 86, 86 Pac. 293; 
Champion v. R. Co., 145 Mich. 676, 10S N. W. 
1078; Montague v. Marunda, 71 Neb. 805, 99 
N. W. 653; contra , Freer v. Davis, 52 W. Va. 
1, 43 S. E. 164, 59 L. R. A. 556, 94 Am. St. 
Rep. S95; State v. Dist. Court of Second Ju- 
dicial Dist., 34 Mont. 226, 85 Pac. 1022 ; and 
it is suggested that the latter view should 
prevail upon the principle that consent can 
never give jurisdiction; 20 Harv. L. Rev. 
150, 237. 

It is to be noted that in the cases grouped 
under this title the courts have generally 
used the simple term “estoppel” which, it 
has been suggested, is a questionable use of 
terins, since many of the cases are mere in- 
stanees of ratification or acquiescence ; Big. 
Est. 755. 

Estoppel in pais need not be pleaded, but 


this rule is altered in many states ; Big. Est 
763. 

The doctrine of estoppel is said to be the 
basis of anotker equitable doctrine, that of 
election; Bisph, Eq. § 294. See Election. 

EST0VERS (estouvicrs, necessaries; from 
estoffer , to furnish). The right or privilege 
which a tenant has to furnish himself with 
so much wood from the demised premises as 
may be sufficient or necessary for his fuel, 
fences, and other agricultural operations. 2 
Bla. Com. 35; Van Rensselaer v. Radcliff, 10 
Wend. (N. Y.) 639, 25 Am. Dec. 582. 

Any tenant may claim this right, whether 
he be a tenant for life, for years, or at will; 
and that witkout waiting for any special 
leave or assignment of the lessor, unless he 
is restrained by some provision contained in 
liis lease; Shepp. Touclist. 3, n. 1; Chal. R. 
P. 311. Nor does it appear to be necessary 
that the wood should all be consumed upon 
the premises, provided it is taken in good 
faith for the use of the tenant, and in rea- 
sonable quantities, with the further qualifica- 
tion, also, that no substantial injury be done 
to the inlieritance; Gardner v. Dering, 1 
Paige, Ch. (N. Y.) 573. 

Where several tenants are granted the 
right of estovers from the same estate, it be- 
comes a common of estovers; but no one of 
such tenants can, by underletting his land to 
two or more persons, apportion this right 
among them; for in this way he might sur- 
charge the land, and tlie rights of his co- 
tenants, as well as those of the landlord, 
would be thereby invaded. In case, there- 
fore, of the division of a farm among several 
tenants, neither of the under-tenants can 
have estovers, and the right, consequently, 
becomes extinguisked; Van Rensselaer v. 
Radcliff, 10 Wend. (N. Y.) 650, 25 Am. Dec. 
5S2 ; 4 Co. 36; 8 id. 78. There is rnuck learn- 
ing in the old books relative to the creation, 
apportionment, suspension, and extinguish- 
ment of these rights, very little of which, 
however, is applicable to the condition of 
things in this country, except perhaps in New 
York, where the grants of the manor-lands 
have led to some litigation on the subject. 
Tayl. Landl. & T. § 220. See 4 Washb. R. P. 
99; 7 Bing. 640; Padelford v. Padelford, 7 
Pick. (Mass.) 152; Richardson v. York, 14 Me. 
221; Dalton v. Dalton, 42 N. C. 397; Owen v. 
Hyde, 6 Yerg. (Tenn.) 334, 27 Am. Dec. 467; 
Loomis v. Wilbur, 5 Mas. 13, Fed. Cas. No. 
8,498. 

The alimony allowed to a wife was called 
at cominon law, estovcrs . See De Estoveriis 
Habendis ; Common. 

ESTRAY. Cattle whose owner is un- 
known. Spelman, Gloss.; Walters v. Glats, 
29 Ia. 437; Roberts v. Barnes, 27 Wis. 422; 
Shepherd v. Hawley, 4 Or. 206; Lyman v. 
Gipson, 18 Pick. (Mass.) 426; but see Worth- 
ington v. Brent, 69 Mo. 205; State v. Apel, 
14 Tex. 431. Any beast, not wild, found with- 
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In any lordship, and not owned by any man. 
Cowell ; 1 Rla. Com. 297 ; 2 id. 14. Tbese be- 
longed to the lord of the soil. Britt. c. 17. 

An animal turned on a range by its owner 
is not an estray, although its imniediate 
wliereabouts is unknown to the owner, uuless 
it wanders from thc range and beeomcs lost; 
Stcwart v. llunter, 1G Or. 02, 10 Pac. 670, S 
Am. St. Rep. 207. 

It is used of flotsam at sea. 15 L. Q. R. 
357. 

See Animal; Runninq at Large. 

ESTREAT. A true copy or note of some 
original writing or record, and especially of 
fines aud amercements imposed by a court, 
extractcd from the record, and certified to a 
proper oflicer or ofliccrs authorized and re- 
quired to collect theni. Fitzh. N. B. 57, 70. 
A forfeited recognizancc taken out from 
among the other records for the purpose of 
being sent up to the exchequer, that thc par- 
ties might be sued thcreon, was said to be 
estrcated. 4 Bla. Com. 253. 

ESTREPEMENT. A common-law r writ for 
the prevention of waste. 

The same objec-t being attainable by a mo- 
tion for an injunction in chauccry, the w r rit 
becaine obsolete in England, and was abol- 
ishcd by 3 & 4 Will. IV. c. 27. 

Tbe writ lay at common law to prevent a party in 
possession from committing waste on an estate the 
title to wbich was disputed, after judgment ob- 
tained in any real action and before possession was 
delivered by the sheriif. 

Rut, as waste might be committed in some cases 
pending the suit, the statute of Gloucester gave 
another writ of estrepement pendente placito, com- 
manding the sheriff ürmly to inhibit the tenant 
“ne faciat vastum vel strepementum pendcnte pla - 
cito dicto indiscusso.” By virtue of either of these 
writs, the sheriff may resist those who commit 
waste or offer to do so ; and he might use suflicient 
forcc for the purpose ; 3 Bla. Com. 225, 226. 

The writ was sometimes directed to the 
sheriff and tlie party in possession of the 
lands, in order to make hiin ainenable to the 
court as for a contempt in case of his dis- 
obedience to the injunction of the writ. At 
common law the process proper to bring the 
tenaut into court is a vciUre facias, and 
thereon an attachment. Upon the defend- 
ant*s coming in, the plaintifl' declares against 
him. The defendant usually pleads “that 
he has done no waste contrary to tlic % pro- 
hibition of the writ.” The issue on this plea 
is tried by a jury, and in case thcy find 
against the defendant thcy asscss damages 
wliieh the plaintiff recovers. But, as thls 
verdict convicts the defendant of a contempt, 
the court proceed against him for that cause 
as in other cases; Co. 2d Inst. 329; Ilast 
317; 1 B. & P. 121; 2 Lilly, Reg. Estrcpc - 
ment; 5 Co. 119; Reg. Brev. 70. 

In Pennsylvania, by statute, the remedy 
by estrepement is extended for the bcncfit of 
any owner of lands leased for years or at 
will, at any time during the eontinuance or 
after the expiration of such demise, and due 


notice given to the tenant to leave the same, 
agreeably to law; or for auy purchaser at 
sheriff or coroner’s sale of lands, etc., aftcr 
he has becn declared the higliest bidder by 
the shcriff or coroner; or for any inortgagee 
or judgment-crcditor, after thc lands bound 
by such judgment or mortgage shall liave 
been condeinned by inquisitioii, or wbh'Ii may 
be subject to be sold by a writ of vcnditioni 
cxpotias or Jcvari facias. Sec 10 Vin«r, Abr. 
497; Woodf. Landl. & T. 447; Arch. <"iv. l'l. 
17; 7 Com. Dig. 059; Irwin v. Covode, 21 Pa. 
102; Byrne v. Boylc, 37 Pa. 200. 

ET ADJ0URNATUR (Lat.). And it is ad- 
journed. A plirase used in the old reports, 
wliere the argument of a cause was adjourn- 
ed to auotber day, or where a second argu- 
ment was had. 1 Keb. G92, 754. 

ET ALIUS (Lat.). And another. The ab- 
ljreviation ct al., sometimes in tlie plural 
written et als ., Is aflixed to tlie name of the 
first plaintiff or defcndant, in entitling a 
cause, where there are severnl joined as 
plaintiffs or defendants. 

On an appeal from a judgrnent ln favor of two or 
more parties, a bond payable to one of the appel- 
lees et al. will be good ; Conery v. Webb, 12 La. 
Ann. 282. But where a summons should state the 
parties to the action, the name of one followed by 
the words et al. is not sufllclent; Lyman v. Mllton, 
44 Cal. 630. 

ET C/ETERA (Lat.). And othcrs; and 
other tliings. See Latliers v. Keogh, 39 Ilun 
(N. Y.) 570; Agate v. Lowenbein, 4 Daly (N. 
Y.) 02. 

Tbe addition of the abbreviatiou etc. to 
some minor provisions of an agreement fur 
a lease does not introduce such uncertainty 
as to prevent a decree for specifie perform- 
ance where the matei’ial points are clenr; 
2 De G. & J. 559; but such an agrceinent 
“for letting and taking coals. etc.,“ was too 
indefiuite a statement of thc snbjcct-nuitt< r 
of the agreement to admit of such a deeree; 
1 De G. M. & G. S0; au agreemcnt “to do all 
the painting, papering, repairing, decorating, 
ctc., during tlie term of the lcnse’ was not 
so uucertain as to prevent a specific perform- 
ance; 21 L. J. R. 1S5. 

Under a bcqu<*st of “all her household fur- 
niture and effccts, platc, linen, cliinn, glnss, 
books, wearing apparel, etc.,” it was claim- 
ed thnt the testatrix had disposed of the 
general residue of her estate. but slie was 
hcld by Romilly, M. R., to be intestate “ox- 
cept as to the articles specilied in the will 
nnd those wbieh are cjusdcm gcncris 2«; 
Beav. 220; and thc same judge lield the 
words good-will, ctc., in a contract, to include 
“sucli other tliiugs as are netessarily con- 
nected with and bclong to the good-will, 
. . . for iustauce, thc use of trade-marks,” 

and a covenant not to engage in similar 
business in Great Britain for a reasonable 
time to be limited in the eonvej'ance having 
regard to the nature of such undertakiugs. 
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“All these things would be included in the 
words ct ccetera;" 2S L. J. Ch. 212; “all my 
furniture, etc.,’ , passed only property ejus- 
dem gaieris and not shares of a waterworks 
company; L. R. 11 Eq. 363; a bequest to 
his widow of “all my money, cattlc, farm- 
ing implements, etc., she paying” certain 
sums named to testator’s two brothers, 
was sufficient to make the widow residu- 
ary legatee of real and personal estate, the 
latter being insufficient to pay debts; Jessel, 
M. R., L. R. 4 Ch. Div. S00. 

The abbreviation etc. was formerly much 
used in pleading to avoid the inconveniences 
attendant upon making full and half de- 
fence. See Defence. It is not generally to 
be used in solemn instruments; see Com. v. 
Ross, 6 S. & R. (Pa.) 427; when used in 
pleadings to avoid repetition, it usually re- 
fers to things unneees.sary to be stated; Da- 
no v. R. Co., 27 Ark. 5G4. 

Where the sense of the abbreviation may 
be gathered from the preceding words there 
is sufficient certainty; but where the abbrevi- 
ation cannot be understood and affects a 
vital part of the contract or instrument the 
uncertainty will be fatal. 

See Hayes v. Wilson, 105 Mass. 21; Gray 
v. R. Co., 11 Hun (N. Y.) 70; Ejusdem 
Generis. 

ET D E HOC PONIT SE SUPER PATRI- 

AM (Lat.). And of this he puts himself up- 
on the country. The Latin form of conelud- 
ing a traverse. See 3 Bla. Com. 313. 

ET HOC PARATUS EST VERIFICARE 

(Lat.). And this he is prepared to verify. 
The form of concluding a plea in confession 
and avoidance; that is, where the defendant 
has confessed all that the plaintiff has set 
forth, and, has pleaded new matter in avoid- 
ance. 1 Salk. 2. 

ET HOC PETIT QUOD INQUIRATUR 
PER PATRIAM (Lat.). And this he prays 
may be inquired of ~by tlie countnj. The 
conclusion of a plea tendering an issue to 
the country. 1 Salk. 3. 

ET INDE PRODUCIT SECTAM (Lat.). 
And thereupon he brings suit. The Latin 
conclusion of a declaration, except against 
attorneys and other officers of the court 3 
Bla. Com. 295. 

ET MODO AD HUNC DIEM (Lat.). And 
now at this day. The Latin form of the 
commencement of the record on appearance 
of the parties. 

ET NON (Lat). And not. These words 
are sometimes employed in pleading to con- 
vey a pointed denial. They have the same 
effect as “without this,” absque hoc . 2 Bou- 
vier, Inst., 2d ed. n. 29S5, note. 

ET SIC AD PATRIAM (Lat.). And so to 
the eountry. A phrase used in the Year 
Books, to record an issue to the country. 


ET UXOR fLat. and wife). Used to show 
that the wife of the grantor is a party to the 
deed. The abbreviation is et ux . 

ETHICS, LEGAL. That branch of moral 
science which treats of the duties which a 
member of the legal profession owes to the 
public, to the court, to his professional 
brethren, and to his client. 

Perhaps the most comprehensive and satisfactory 
treatment of the subject is the essay of Judge 
Sharswood, originally embodied in a series of lec- 
tures to the law school of the University of Penn- 
sylvania, in 1854. The repubiication of the fifth 
edition, forty-two years after the issue of the first, 
attests the interest of the profession in the work. 
It was republished by the American Bar Associa- 
tion in 1907. From it the following is mainly ex- 
tracted: 

The relation of the profession to the public is so 
intimate and far-reaching, that it "can hardly be 
over-estimated." This arises from its influence 
both on legislation and jurisprudence; the latter of 
which it controls entirely and “the former almost 
entirely.” Accordingly there is involved the study 
of the true ends of society and government and the 
conservation of life, liberty, and property, and as 
means to these ends it is the office of the Bar to 
diffuse sound principles among the people, to aid in 
forming correct public opinion, “to maintain the 
ancieut landmarks, to respect authority, and to 
guard the integrity of the law as a science.” 

The responsibilities,* legal and moral, of the law- 
yer, arising from his relations to the court, to his 
professional brethren, and to his client, are thus 
treated: “Fidelity to the court, fidelity to the cllent, 
fidelity to the claims of truth and honor: these are 
the matters comprised in the oath of òffice.” 

“Fidelity to the court requires outward respect in 
words and actions. The oath, as it has been said, 
undoubtedly looks to nothing like allegiance to the 
person of the judge; unless in those cases where 
his person is so inseparable from his office, that an 
insult to the one is an indignity to the other. In 
matters collateral to offlcial duty, the judge is on a 
level with the members of the Bar, as he is with his 
fellow-citizens ; his title to distinction and respect 
resting on no other foundation than his virtues and 
qualities as a man.” Per Gibson, G. J., in In re 
Austin, 5 Rawle (Pa.) 204, 28 Am. Dec. 657. 

“There are occasions, no doubt, when duty to the 
interests confided to the charge of the advocate de- 
mands firm and decided opposition to the views ex- 
pressed or the course pursued by the court, nay, 
even manly and open remonstrance ; but this duty 
may be faithfully performed, and yet that outward 
respect be preserved, which is here inculcated. 
Counsel should ever remember how necessary it is 
for the dignified and honorable administration of 
justice, upon which the dignity and honor of their 
profession entirely depend, that the courts and the 
members of the courts should be regarded with 
respect by the suitors and people ; that on all occa- 
sions of difficulty or danger to that department of 
goveroment, they should have the good opinion and 
confidence of the public on their side.” 

“Indeed it is highly important that the temper of 
an advocate should be always equal. He should 
most carefully aim to repress everything like ex- 
citability or irritability. When passion is allowed 
to prevall, the judgment is dethroned. Words are 
spoken, or things done, which the parties afterwards 
wish could be unsaid or undone. Equanimity and 
self-possèssion are qualities of unspeakable value.” 

“Another plain duty of counsel is to present 
everything in the cause to the court openly in 'the 
course of the public discharge of its duties. It is 
not often, indeed, that gentlemen of the Bar so far 
forget themselves as to attempt to exert privately 
an influence upon the judge, to seek private inter- 
views, or take occasional opportunities of accidental 
or social meetings to make ex parte statements, or 
to endeavor to impress thelr views. ... They 
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know that such conduct is wrong ln ltself, and haa 
a tendency to impair confidence in the adminis- 
tration of justice, which ought not only to be pure 
but unsuspected. A judge will do right to avoid 
social intercourse with thosc wbo obtrude such un- 
welcome matters upon his moments of relaxation.” 

“There is onc tbing, however, of which gcntleraen 
of the Bar arc not sufiiciently carcful ,—to discour- 
age and prohibit their clients from pursuing a simi- 
lar course. Thc position of thc judge in rclation to 
a causc, under such circumstances, is very embar- 
rassing, especially, as is often the case, if he hears 
a good deal about the matter bcfore he discovers 
the nature of tho buslness and object of the call 
upon him.” 

“Counsel should set thelr faces agalnst all un- 
due influences of the sort; they are unfaithful to 
the court if they allow any impropcr mcans of the 
kind to be resorted to. Judiccm nec de obtincndo 
jure orari oportet nec de injuria exorari. It may 
be in place to remark here that the counsel in a 
cause ought to avoid all unnecessary communica- 
tion with the jurors before or duriug auy trial in 
which he may be concerned. He shouid enforce the 
same duty upon his client.” 

"There is another duty to the court, and that is, 
to support and maintain it in its proper province 
whcrever it comes in conflict with the co-ordinate 
tribunal— the jury.” 

‘Tt need hardly be added that a practitioner 
ought to be partlcularly cautious, in all hls dealings 
with the court, to use no deceit, imposition, or eva- 
sion —to make no statements of facts which he does 
not know or believe to be true — to distiuguish care- 
fully what lies in his own knowledge from what he 
has merely derived from his instructions— to pre- 
sent no paper-books intentlonally garbled. 'Sir 
Matthew Hale abhorred/ says his biographer, 'those 
too coramon faults of misreciting witnesses, quot- 
ing precedents or books falscly, or asscrting any- 
thing confidently; by which ignorant Juries and 
weak Judges are too often wrought upon.’ ” 

"The topic of fidc.lity to the clicnt involves the 
raost diflicult questions in the consideratlon of the 
duty of a Iawyer.” 

"He Is legally responslble to his client only for 
the want of ordinary care and ordinary skili. That 
constitutes gross negligence. It is extremely diflS- 
cult to fix upon auy rule which shall define what is 
negligence in a given case. The babits and practicc 
of men are widely different in this regard. It has 
been laid down that if the ordinary and average de- 
gree of diligence and skill could be dctermined, it 
would furnisb the true rule. Though sucb be the 
extent of legal liabllity, that of moral responsibility 
is wider. Entire devotion to the intercst of the 
client, warm zeal in the malntenanee and defcnce 
of his rights, and the exertion of his utmost learn- 
Ing and abilltv,—these are the higher points which 
can only satisfy the truly consclentious practi- 
tioner.” 

"But what aro the llmits of hls duty when the 
legal demands or interests of his client conflict with 
his own sense of what is Just and right? This is a 
problem by no means of easy solution. That lawyers 
are as oftcn the ministers of injusticc as of Justice, 
is the common accusation in the mouth of gain- 
sayers against the profession. It is said there must 
be a right and a wrong side to every lawsuit. In 
the majority of cases it must be apparent to the ad- 
vocate on which side ls the justice of the cause ; 
yet he will maintain, and often wlth the appear- 
ance of warmth and earncstncss, that side whicb he 
must know to be unjust, and the success of whieh 
will be a wrong to the opposite party. Ia he not 
then a participator in the injustice? It may be 
answered In general: Every case is to be decided, 
by the tribunai before which it ls brought for ad- 
Judication, upon thc evidence, and upon the prin- 
ciples of law applicable to the facts as they appear 
upon the evidence.” 

”Now the lawyer is not merely the agent of the 
party ; he is an ofiicer of the court. Thc party has 
a right to have his case decided upon the law and 
the evidence, and to havc every view presented to 
the minds of the judges whlch can Icgitimately 


bear upon the quest4on. This is the offlce whlch the 
advocate performs. He Is not morally responcible 
for the act of the party in maintaining an unjust 
cause, nor for the error of the court, if they fall 
into error, in deciding it in bi • favor. The court or 
jury ought certainlv to hear ai d weigb b th sides ; 
and the offlce of the coun-el is to a-?i.t tlum by 
doing that which the cIkhi in pcrson, from want of 
Iearning, experlence, and addrc s, is un, ble to do in 
a proper manncr. The Iawyer who rcfu es his pro- 
fessional assistancc beeause in hls Judgment the 
case is unjust and indefensiblc, usurps the functions 
of both judge and Jury.” 

"As an answcr to any swcepiug objection made 
to the professlon in general, the view thns prc~ tc l 
may be quite satisfactory. It by no means folljws, 
however, as a principle of prlvate action for the ad- 
vocate, that all causes are to bo taken by him indi. - 
criminatcly, and conducted with a view to one sin- 
gle end, success. It is much to be feared, how- 
ever, that the prcvailing tone of professional ethics 
leads practically to this result. He has an un- 
doubtcd right to refuse a retainer, and deciine to 
be concerned In any cause, at his discretion. It is 
a discretion to be wisely and justiy exerclsed. When 
he has once embarked in a case, he cannot retire 
from it without the conscnt of his clicnt or the ap- 
probation of thc court.” 

"Lord Brougham, in his justly celebrated de- 
fence of the Queen, went to very extravagant 
lengths upon this subjcct; no doubt hc was lcd by 
the excitement of so great an occasion to say what 
cool reflection and sober reason certainly never can 
approve. ‘An advocate,’ said hc, ‘in the discharge 
of his duty knows but one person in ail the world, 
and that person is his cllent. To save that client by 
all means and expedients, and at all hazards and 
costs to other persons, and among them to himself, 
is his flrst and only duty; and in performing this 
duty he must not regard the alarm, the tormcnts, 
tbe destruction he may brlng upon others. Separat- 
ing the duty of a patriot from that of an advocate, 
he must go on, rcckless of consequences: though it 
should be his unhappy lot to invoWe his country in 
eonfusion.' ” 

"On the other hand, and as lllustrative of the 
practical difficulty which this question presented 
to a man -with as nice a perccption of moral duty 
as pcrhaps ever lived, it is said by Bishop Burnet 
of Sir Matthew Hale: ‘If he saw a cause was un- 
just, he for a great while would not meddlc further 
in it, but to give his advice that it was so ; if the 
parties after that would go on, they were to seck 
another counsellor, for he would assist nonc In acta 
of injustice; if he found the cause doubtful or 
weak in point of law, he always advised his clients 
to agree their business. Yet afterwards he abated 
much of thc scrupulosity he had about causes that 
appearcd at first unjust, upou this occasion: there 
were two causes brought hira which, by the igno- 
rance of thc party or thelr attorney, were so ill-rep- 
resented to hira that they secmed to be very bad ; 
but he Inquiring more narrowly into them, found 
they were really very good and Just; so after this 
he slackened mueh of his forraer strictness of re- 
fusing to meddle in causes upon the III circum- 
stanccs that appcared in them at first.’ ” 

"There is a distinction to be made between the 
case of prosccution and defence for crimes; be- 
tween appeariug for a plaintlff ln pursult of an uu- 
just claim, and for a defendant in resisting what 
appears to be a just one. Every man, accused of 
an offence, hns a constitutional right to a triai ac- 
cording to law ; even if guilty, he ought not to b 
convicted and undergo punishment un!e«s upon 
legal cvidence; and witli all the forms which bave 
been devised for tbe sccurlty of life and liberty. 
These are the panoply of innocence, when unjustly 
arraigned ; and guilt cannot be dcprlved of it, with- 
out rcmoving it from innocence. He is entitlcd, 
thereforc, to the benefit of counsel to conduct his 
defence, to cross-examine the witnes.^cs for the 
State, to scan, with legal knowledge, the forms of 
the procecdlng against hlm, to present his defence 
in an intelligible shape, to suggest all those reason- 
able doubts whlch may arise from the evldence as 
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to hls guilt, and to see that If Ije ls convicted, tt Is 
according to law.” 

As to contingent fees Judge Sharswood says: 

“Regard should be had to the general usage of the 
profession, especially as to the rates of commis- 
sion to be charged for the collection of undefended 
claims. Except in this class of cases, agreements 
between counsel and client that the compensation 
of the former shall depend upon flnal success in the 
lawsuit— in other words, contingent fees—however 
common such agreements may be, are of a very 
dangerous tendency, and to be declined in all or- 
dinary cases. In making his charge, after the busi- 
ness eommitted to him has been completed, as an 
attorney may well take into consideration the gen- 
eral ability of his client to pay, so he may also con- 
sider the pecuniary benefit which may have been 
derived from his services. For a poor man, who is 
unable to pay at all, there may be a general under- 
standing that the attorney is to be liberally com- 
pensated in case of success. What is objected to is 
an agreement to receive a certain part or propor- 
tion of the sum or subject-matter, in the event of a 
recovery, and nothing otherwise.” 

He considers that the practice should be dls- 
couraged not necessarily on the consideration of 
unlawfulness but of morality and its effect on the 
lawyer. 

“It is to be observed, then, that such a contract 
changes entirely the relation of counsel to the 
cause. It reduces him from his high position of an 
officer of the court and a minister of justice, to 
that of a party litigating his own claim. Having 
now a deep personal interest in the event of the 
controversy, he will cease to consider himself sub- 
ject to the ordinary rules of professional conduct. 
He is tempted to make success, at all hazards and 
by all means, the sole end of his exertions. He 
becomes blind to the merits of the case, and would 
find it difficult to persuade himself no matter what 
state of facts might be developed in the progress of 
the proceedings, as to the true character of the 
transaction, that it was his duty to retire from it.” 

“He has now an interest, which gives him a 
right to speak as principal, not merely to advise as 
to the law, and abide by instructions. It is either 
unfair to him or unfair to the client. If he thinks 
the result doubtful, he throws all his time, learning, 
and skill away upon what, in his estimation, is an 
uncertain chance. He cannot work with the prop- 
er spirit in such a case. If he believes that the re- 
sult will be success, he secures in this w T ay a higher 
compensation than he is justly entitled to receive. 

“It is an undue encouragement to litigation. Men, 
who wrnuld not think of entering on a lawsuit, if 
they knew that they must compensate their lawyers 
whether they win or lose, are ready upon such a 
contingent agreement to try their chances with any 
kind of a claim. It makes the law more of a lot- 
tery than it is. 

“The worst consequence is yet to be told,—its ef- 
fect upon professional character. It turns lawyers 
into higglers with their clients. Of course it is not 
meant that these are always its actual results ; but 
they are its inevitable tendencies, in many instances 
its practical working. To drive a favorable bar- 
gain with the suitor in the first place, the difficulties 
of the case are magnified and multiplied, and ad- 
vantage taken of that very confidence which led 
him to intrust his interests to the protection of the 
advocate. The parties are necessarily not on an 
equal footing in making such a bargain. A high 
sense of honor may prevent counsel from abusing 
his position and know T ledge ; but all have not such 
high and nice sense of honor. If our example goes 
towards making the practice of agreements for con- 
tingent fees general, we assist in placing such 
temptations in the way of our professional hrethren 
of all degrees—the young, the inexperienced, and 
the unwary, as well as those whose age and expe- 
rience have taught them that a lawyer’s honor is 
his brightest jewel, and to be guarded from being 
sullied, even by the breath of suspicion, with the 
most sedulöus care.” 

On the same subject Mr. Eli K. Price, In an essay 
on Limitations and Liens, thus expresses his opin- 


lon: “And further permit me to advise and earnest- 
ly to admonish you, for the preservation of profes- 
sional honor and integrity, to avoid the temptation 
for bargaining for fees or shares of any estate or 
other claim, contingent upon a successful recovery. 
The practice directly leads to a disturbance of the 
peace of society, and to an infidelity to the profes* 
sional obligation promised to the court, in which is 
implied an absence of desire or effort of one in the 
ministry of the temple of justice, to obtain a suc- 
cess that is not just as well as lawful. It is true, as 
a just cquivalent for many cases honorably ad- 
vocated and incompetently paid by the poor, a com- 
pensation may and will be received, the more 
liberal because of the ability produced by success ; 
but let it be the result of no bargain, exacted as a 
price before the service is rendered, but rather the 
grateful rcturn for benefits already conferred. If 
rigid in your terms, in protection of the right of the 
profession to a just and honorable compensation, 
let it rather be in the amount of the required re- 
tainer, when it will have its proper influence in the 
discouragement of litigation.” See Champerty. 

“The boundaries of professional privilege and 
professional obligation are clearly defined and in 
no way doubtful. Counsel represents the prisoner 
to defend his rights. In so doing he is bound to 
exercise competent learning, and to he faithful, 
vigilant, resolute. But he is at the same time an 
officer of the court, part of the system w'hich the 
law provides for the preservation of individual 
rights in the administration of justice, and bound 
by his official oath to fidelity as well to the court 
as to the client. It was well said by the Chief 
Justice in Com. v. Jongrass, 181 Pa. 172, 37 Atl. 207: 
‘There ls no code of professional ethics which is 
peculiar to the criminal courts. There are no meth- 
ods of practice to be tolerated there that are not 
equally entitled to recognltion tn the civil courts/ 
The duty of the counsel is to see that his client 
is tried with proper observance of his legal rights, 
and not convicted except in strict accordance with 
law. His duty to his client requires him to do this 
much, his duty to the court forbids him to do more. 
An independent and fearless bar is a necessary part 
of the heritage of a people free by the standards of 
Anglo-Saxon freedom, and courts must allow a 
large latitude to the individual judgment of counsel 
in determining his action, but it must never be 
lost sight of that there is a corresponding obligation 
to the court, which is violated by excessive zeax or 
perv'erted ingenuity that seeks to delay or evade 
the due course of legal justice.” Com. v. Hill, 185 
Pa. 387, 39 Atl. 1055, per Mitchell, J. 

In an address of Joseph B. Warner before the 
American Bar Association (1896) on “The Responsi- 
bilities of the Lawyer,” will be found a discussion 
of this subject. It is said upon the much-discussed 
question of how an honorable man can advocate 
what he knows to be a bad cause, that it is im- 
portant to look at the profession from the non- 
professional standpoint, and that the familiar argu- 
ment that every man has the right to have the law 
fairly applied to his case is a solution, less satisfac- 
tory in theory than in praetice, of the problem as it 
confronts the Individual lawyer. This assumes the 
presentation of a‘ cause by an official spokesman 
before a competent and impartial tribunal. The 
theory might fit a mere intermediary in the public 
function of the administration of justice, but does 
not answer when, as in modern practice, it concerns 
the intimate and confidential adviser of the client 
who is thoroughly identified with the client at the 
inception and during the preparation for the prog- 
ress of the trial at every stage. “Such being the 
lawyer’s immersion in his client’s cause, it is out of 
the question to consider him merely as a perfunc- 
tory representative. His responsibility for litiga- 
tion in its inception, its progress, and its results, 
must be, to some extent at least, commensurate 
w T ith his identification with the cause. If he wholly 
adopts the client he must acknowledge the relation- 
ship. This leaves the law T yer’s responsibility where 
he chooses to put it. He may limit it by limiting 
hls relations to those external services w T hich are 
guardedly professional; he may, on the other hand, 
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«nter so far into the case as to become as answer- 
able for it as the client is, or even more. Thls is, 

I think, the posltion which the lawyer must accept. 
He cannot make a case his own, and push it as if 
he were a party, and yet dlsclaim responsibility for 
lt on the ground that his connection with it is 
wholly oöicial. He must openiy accept the conse- 
quences of whatever he does, and expect no shelter 
from any theory of the professional relatlon which 
does not squarely recognize all the facts.” 

Nor does Mr. Warncr consider that the unavold- 
able influence of powerful counsel on courts is to be 
dlsrcgarded as a disturblng factor ln the cause of 
justlce. Whlle the danger may be sllght as to 
courts, with jurles it is by no means so, and “in 
proportion as the lawyer purposely carries a jury 
against the facts, or beyond the facts, so far the 
verdict ls his act. To that responsibility he must 
be held.’’ The shadowy impresslon of an obllgation 
to undcrtake any cause is dismissed as untenablc 
and inconsistent with preseut conditions. The 
counsel is in a measure responsible for the cause he 
has chosen to take. It is true he is not requlred to 
settle all doubts against his cllent, and due regard 
is to be had for the uncertainty of the law and the 
unquestioned fact that the lawyer must admlnlster 
it as it is, and not in each case sit in judgment upon 
Its wisdom or policy. The law, therefore, he does 
not control, but as to facts there is grave respon- 
sibility. No special rule can be formulated to dis- 
tinguish between true and false advocacy, and 
allowance is to be made for the avowedly partisan 
attitude of the counsel, but "from a piece of false 
evidence, or a faise statement in argument, every 
decent lawyer starts back. . . . Certainly nothing 
could be worse than to give any sanction w'hatever 
to a theory which, though never avowed, may some- 
times be tacitly assumed, that the practice of the 
law is a game, or a species of warfare, ln w’hich 
there may be a few rules agreed on, but in the 

main there is but one thing to consider, and that is 

victory. As in the strange, uuethical ethics of v\’ar 
you may not use poisoned bullets, but may use ex- 
plosive sbells, and may not poison the well in the 
besieged city, but may destroy the provision train 
on its way thither, so in a court of law, on this 
monstrous theory, though you may not actually 
suborn w r itnesses, you may take advantage of every 
piece of falsehood which in any other way can pass 
in, undetected, in evidence or argument. But if law 

is a game, lt is a game in which the stakes are 

human happiness and character ; if it is war, it is 
not a war for plunder, but one for principles, which 
cannot be set up with glory in the end if they have 
been first defile,d and trampled under foot by the 
victors.” The subject Is thus fairly summed up; 
“At last the moralities of the practice of the law 
must rest on the individual lawyer, and perhaps 
little more can be said by way of particular rules 
for profcssional conduct than that the lawyer is un- 
der all the obligations which the highest standard, 
rightly understood, imposes on any man. From 
these he neither gets, nor claims, au exemption by 
reason of any convention which would permit false- 
hood, nor by reason of working withln a system 
which, to some extent, settles conduct by general 
rules of law without regard to the moral aspect of 
particular cases." 

Our system ls not devised prlmarily to dlscover 
truth, nor is the lawyer chiefly a searcher after 
truth. If he were. his methods would seem strauge, 
indeed. Our administration of law is made, or 
rather has grown, by forces whlch are virtually the 
great forces of nature, to meet human needs, to 
control the elemental passions of men, to regulate 
the affairs of llfe. . . . It has the imperfections 

and the contradictions of all humau things. It does 
not ahvays conform to rules, however unquestion- 
able and right. It touches all of life and takcs on 
both good and evll by the contact. In its critlcal 
moments, wben it is centred in a trial in court, it 
is the modern phase of all ancient strife, the visible 
struggle, old as the world, of all the passions of 
anger, hate, greed, and avarice, less wild than of 
old, but still full of their inherited spirit, and now 
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forced Into an arena which, exceptlng war Itself, is 
lcft as the only battleficld for the irrepresslble 
fightlng instlncts of the race. 

That these contests should not always proceed in 
irreproachable methods and infallibly end in right 
results, is not to be wondered at: that the men who 
engage in them as trained contestants sometlmes 
fight with indefenslble tactlcs must be laid to tralts 
which yet survlve In the human animal. The vigor- 
ous participation in affalrs, wlth a purpose to do 
right, Is the most wholesome moral tonlc that our 
nature can have. Thls way lies open ln the practice 
of the law. It cannot be sald to be free from per- 
plexities. The practitloner wlll not find himself in 
a plain way in whlch the fool cannot err. But he 
will find himself in the midst of abundant oppor- 
tunities for service to mankind, will see before hlm 
ideals among the hlghest whlch our mlnds can 
reach, and will have the encouragement of exam- 
ples which are not behind the farthest mark that 
human nature has touched in its approach to jus- 
tice. 

Among numerous works and articles, the follow- 
ing may be referred to: Virginia State Bar Assoc. 
Reports, 1S91 ; Butler, Lawyer & Cllent, 1871; Ea- 
ton, Public Relations, etc., of the Legal Profes- 
slon, 1SS2; Hearn, Legai Duties & Rights, 18S3; 
Hill, The Bar; Its Ethlcs. 1SS1; Hoffman, Legal 
Studies; Pollock, Essays in Jurispr. & Ethlcs, 1SS2; 
Sedgwlck, Relation & Duty of the Lawyer to the 
State, 1892; Warren, Professlonal Duties, 1870; F. 
C. Brewster’s Address before the Phila. Law Acad- 
emy, 1861; Woolworth, Duty, etc., of the Professlon, 
Nebraska $tate Bar Assoc. 1877; Lord Herschell, 
Rights & Dutles of an Advocate, Glasgow Jurld. Soc. 
1890 ; The Responsibilities of the Lawyer, by Joseph 
B. Warner, Amer. Bar. Assoc. 1S96; Ilenry Wade 
Rogers, 16 Yale L. J. 225. 

Canons of legal ethics have been published 
by several State Bar Associations. As to 
the civil law, see Advocatl 

EUGENICS. Acts forbidding marriage 
except upon proof of the good health of one 
or both of the parties have recently been 
passed in a few states. The Wisconsin act 
has been declared invalid in an unreported 
case. 

EUNDO, MORANDO ET REDEUNDO 

(Lat). This Latin phrase signifies goiug, 
remaining, and returning. It is employed in 
cases where a person is privileged froni ar- 
rest, in order to give him the freedom neces- 
sary to the performaTice of his respective ob- 
ligations, to signify that he is protected from 
arrest cundo , morando ct redcundo. 

EUNOMY. Equal laws and a well-adjust- 
ed constitution of government 

EVASION (Lat evadcrc , to avoid). A 
subtle deviee to set aside tlie tmth or es- 
cape the punishment of the law: as, if a 
man should tempt anotlier to strike him 
first, in order that he might have an oppor- 
tunity of returning the blow with Impimi- 
ty. Ile is, nevertheless, punishable, because 
he becomes himself the aggressor in such a 
case. Hawk. Pl. Cr. c. 31, §§ 24, 23; Bac. 
Abr. Fraud, A. 

EVENT. The consequences of anything, 
the issue, conclusion, eud ; that in which an 
actiou, operation, or series of operations, 
terminates. Fitch v. Bates, 11 Barb. (X. Y.) 
473. 
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EVERY. All the separate individuals who 
constitute the whole regarded one by one. 
State v. Penny, 10 S. C. 221. See All. 

EVICTION. Deprivation of the possession 
of lands or tenements. 

Originally and technically, the disposses- 
sion must be by judgment of law ; if other- 
wise, it was an ouster; Lansing v. Van Al- 
styne, 2 Wend. (N. Y.) 563, note; Webb v. 
Alexander, 7 Wend. (N. Y.) 2S5; but the ne- 
cessity of legal process was long ago ahan- 
doned in England; 4 Term 617; and in this 
country also it is settled that there need 
not be legal process; Greenvault v. Davis, 4 
Hill (N. Y.) 645; Grist v. Ilodges, 14 N. C. 
200; Green v. Irving, 54 Miss. 450, 2S Am. 
Rep. 360. - The word is difficult to define with 
technical accuracy; 17 C. B. 30; but it may 
be fairly stated that any actual entry and 
dispossession, adversely and lawfully made 
uiider paramount title, will be an eviction ; 
Rawle, Cov. § 133. 

Total eviction takes place when the pos- 
sessor is wholly deprived of his riglits in the 
premises. Partial eviction takes place when 
the possessor is deprived of only a portion of 
them ; as, if a third person comes in and 
ejects him from the possession of half his 
land, or establishes a right to some ease- 
meut over it, by a title which is prior to 
that under which he liolds. 

With respect to the demised premises, an 
eviction consists in taking from a tenant 
some part of the premises of which he was 
in possession, not in refusing to put him in 
possession of something which by the agree- 
ment with his landlord lie should have en- 
joyed; Etheridge v. Osborn, 12 Wend. (N. 
Y.) 529. And in order to effect a suspension 
of rent there must be something equivalent 
to an expulsion from the premises, and not a 
mere trespass, or disturbance in the enjoy- 
ment of them; Allen v. Pell, 4 Wend. (N. Y.) 
505 ; City of New York v. Price, 5 Sandf. 
(N. Y.) 542; T. .Tones 14S; Nelson v. Allen, 1 
l~erg. (Tenn.) 379; Bartlett v. Farrington, 
120 Mass. 2S4. The entry of a landlord up- 
on demised premises for the purpose of re- 
building does not operate as an eviction, 
where it was w T ith the tenant’s assent and 
not to his entire seclusion; Heller v. Ins. 
Co., 151 Pa. 101, 25 Atl. 83. 

It is not necessary, however, in order to 
produce the eviction of a tenant, that there 
should be an actual physical expulsion; for 
a landlord may do many acts tending to di- 
minish the enjoyment of the premises, short 
of an expulsion, which will amount to an 
eviction in law: as if he intentionally dis- 
turb the tenant’s enjoyment to such an ex- 
tent as to injure his business or destroy the 
comfort of himself and family, or render 
the premises unfit for the purposes for which 
they were leased, it will amount to an evic- 
tion; Dyett v. Pendlcton, S Cow. (N. Y.) 
727; Edmison v. Lowry, 3 S. D. 77, 52 N. W. 


583, 17 L. R. A. 275, 44 Am. St. Rep. 774; 
Duff v. Hart, 16 N. Y. Supp. 163; O’Neill v. 
Manget, 44 Mo. App. 279; Iloeveler v. Flem- 
ing, 91 Pa. 322; Royce v. Guggenheim, 106 
IMass. 201, 8 Am. Rep. 322; Alger v. Kennedy, 
49 Vt. 109, 24 Am. Rep. 117; Wade v. Herndl, 
127 Wis. 544, 107 N. W. 4, 5 L. R. A. (N. S.) 
S55, 7 Ann. Cas. 591. 

Constructive eviction may arise from any 
wrongful act of the lessor which deprives 
the tenant of the full enjoyment of the leas- 
ed premises: as, by forbidding an under- 
tenant to pay rent to the tenant; Leadbeater 
v. Roth, 25 111. 5S7; building a fence in front 
of the premises to cut off the tenant’s access 
thereto; see Boston & W. R. Co. v. Ripley, 
13 Allen (Mass.) 421; erecting a permanent 
structure which renders unfit for use two 
rooms; Royce v. Guggenheim, 106 Mass. 201, 
8 Am. Rep. 322; refusal to do an act indis- 
pensably necessary to enable the tenant to 
carry on the business for which the prem- 
ises were leased : as, when premises were 
let for a grog-shop, the landlord refused to 
sign the necessary documents required by 
statute to enable the tenant to obtain a li- 
cense; Grabenhorst v. Nicodemus, 42 Md. 
236; contca , Kellogg v. Lowe, 38 Wash. 293, 
80 Pac. 45S, 70 L. R. A. 510; also where les- 
sor tears down an adjoining building,' mak- 
ing it evident that lessee’s building would 
fall; Snow v. Pulitzer, 142 N. Y. 263, 36 N. 
E. 1059. And when a landlord, who owned 
another building adjoining that occupied by 
a tenant, the two being constructed together, 
tore the former down, rendering the latter 
unsafe for occupancy, and then procured its 
condemnation and dest}*uction by the city 
authoiities, these acts constituted an evic- 
tion; Silber v. Larkin, 94 Wis. 9, 68 N. W. 
406. So also failure to furnish elevator 
service to an office building; McCall v. Ins. 
Co., 201 Mass. 223, S7 N. E. 5S2, 21 L. R. A. 
(N. S.) 38; Lawrence v. Marble Co., 1 Misc. 
105, 20 N. Y. Supp. G9S; Ess-Eff Realty Co. 
v. Buttenheira, 125 N. Y. Supp. 401; and such 
failure together with a failure to heat the 
premises; Minneapolis Co-Operative Co. v. 
Williamson, 51 Minn. 53, 52 N. W. 986, 38 
Am. St. Rep. 473; leasing part of a building 
to an automobile company whose work caus- 
ed vibrations, to the disturbance of an artist; 
Wade v. Herndl, 127 Wis. 544, 107 N. W. 4, 
5 L. R. A. (N. S.) S55, 7 Ann. Cns. 591; rent- 
ing a floor to lewd and disorderly persons; 
Lay v. Bennett, 4 Colo. App. 252, 35 Pac. 748; 
renting a lower floor for a laundry, as 
against a florist on an upper floor; Duff v. 
llart, 16 N. Y. Supp. 163; or for a noisy and 
disorderly saloon; Halligan v. Wade, 21 111. 
470, 74 Am. Dec. 108; permitting rats and 
offensive odors in a part of a building; Bar- 
nard Kealty Co. v. Bonwit, 155 App. Div. 
182, 139 N. Y. Supp. 1050. 

But a mere.failure of the landlord to make 
repairs, although such act may cause the 
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place to be untenantable, will not amount to 
an eviction ; Coddington v. Dunham, 35 N. 
Y. Super. Ct. 412; T>ussinan v. Ganstcr, 72 
Pa. 2S5. Sce Alger v. Kenncdy, 49 Vt. 109, 
24 Am. Rcp. 117. Nor the presence of ver- 
min ; Jacobs v. Morand, 59 Misc. 200, 110 
N. Y. Supp. 20S. If the objectionable acts 
are done on an adjoining property it is not 
eviction ; Solomon v. Fantozzi, 43 Misc. Gl, 
8G N. Y. Supp. 754; ICellogg v. Lowe, 38 
Wash. 293, S0 Tac. 45S, 70 L. R. A. 510; 
Gray v. Gaff, 8 Mo. App. 329. 

The doctrine of constructive eviction 
amounts only to a right to abandon the 
preinises; it is not a defence against an ac- 
tion for rent when the tenant waives the 
eviction and remains in possession; Edger- 
ton v. Fage, 20 N. Y. 2S1. 

The ownership of adjacent premises, and 
the doiug of an act, solely as owner of such 
premises, which injures a tenant’s use of his 
land, do not infringe a right of the tenant 
and will not amonnt to a constructive evic- 
tion; Palmer v. Wetmore, 2 Sandf. (N. Y.) 
31G ; Solomon v. Fantozzi, 43 Misc. Gl, SG N. 
Y. Supp. 754; Kellogg v. Lowe, 3S Wash. 
293, S0 Pac. 458, 70 U R. A. 510; Gray v. 
Gaff, 8 Mo. App. 329. 

Thc remedy for an eviction depends chief- 
ly upon the covenants in the deed under 
which the party held. When the grantee 
suffers a total eviction, if he has a covenant 
of seisin or for quiet enjoyment, he recovers 
from the grantor the consideration-money 
whieh he paid for the laud, with interest, 
and not the enhanceil value of the premises, 
whether such value has been created by tlie 
expenditure of money in improvements there- 
on, or by any othcr more general cause; 
Kinney v. Watts, 14 Wend. (N. Y.) 3S; Mar- 
ston v. Hobbs, 2 Mass. 433, 3 Am. Dec. Gl. 
And this seems to be the general rule; Ben- 
net v. Jenkins, 13 Johns. (N. Y.) 50; Bender 
v. Fromberger, 4 Dall. (U. S.) 441, 1 L. Ed. 
898; Talbot v. Bedford’s Ilcirs, Cooke 
(Tenn.) 447; Lowtlier v. Com., 1 Ilen. & M. 
(Va.) 202; Stewart v. Drake, 9 N. J. L. 139; 
Cox’s Ileirs v. Strode, 2 Bibb (Ky.) 273, 5 
Am. Dec. G03. 

With respect to a lessee, however, who 
pays no purchase-money, the rule of dam- 
ages upon an eviction is diffcrent; for he 
recovers nothing, except such expcnses as 
he has been put to in defending his posses- 
sion; aud as to any improvements hc may 
have madc upon the premises, he stands up- 
on the same general footing with a purehas- 
er. The rents reserved in a lease, wliere no 
other eonsideration is paid, are regardcd as 
a just equivalent for the use of the demised 
premiscs. Upon an eviction the rcnt ceases, 
and tlie lessee is thereby relieved from a 
bnrden wliich must be deemed equal to the 
benefit he wonld liave derived from tlie con- 
tinued enjoyment of the property; Kclly v. 
Dutch Church, 2 Ilill (N. Y.) 105; The Rieh- 
mond v. Cake, 1 App. D. C. 447; Ilolines v. 


Guion, 44 Mo. 1G4; Alger v. Kennedy, 49 Vt. 
109, 24 Am. Rep. 117; MeClurg v. Price, 59 
Pa. 420, 98 Am. Dec. 35G; Leadbeater v. 
Roth, 25 111. 5S7. It is no defencc, however, 
to an action for rent wliich was due at the 
time of the eviction; Johuson v. Barg, 8 
Misc. 307, 28 N. Y. 8u[>p. 728. 

When the eviction is only partial , the dam- 
ages to be recovered undcr the eovenant uf 
seisin are a ratable part of the original priee, 
and they arc to bear the same ratio to the 
whole consideration that the value of the 
land to which the title has failed bears to 
tlie value of the whole tract. Tlie contrict 
is not rescinded, so as to entitle the vendee 
to the whole consideration-moncy, but only 
to tlie amount of the relative value of the 
part lost; Guthrie v. Tugsley, 12 Johns. (N. 
Y.) 12G; 4 Kent 4G2. See G Bac. Abr. 44; 1 
Saund. 204, 322 a; Colburn v. Morrill, 117 
Mass. 2G2, 19 Am. Rep. 415; Tunis v. Grand.v, 
22 Gratt. (Va.) 109; Iluntcr v. Roiley. 45 N. 
J. L. 4S0; Ilome Life Ins. Co. v. Sherman, 4G 
N. Y. 370. See Measure of Damages. 

EVIDENCE. That which tends to prove 
or disprove an.v matter in qnestion, or to in- 
fiuenee the belief rcspeetiug it. Belief is 
produced by the consideration of somothing 
presented to the mind. The matter thus pre- 
sented, in wliatever shape it may comc, and 
through whatever material organ it is de- 
rived, is evidence. Trof. Parkcv, Lectures on 
Medical Jurisprudence, iil Dartmouth Col- 
lege. 

The word evidenee, in iegal acceptation, 
includes all the means by which anv allegcd 
matter of fact, the truth of whieh is subinit- 
ted to investigation, is established or dis- 
proved. 1 Greenl. Ev. c. I. § 1; Will, Cir. Ew 
1. Tcstimony is not synonymous with evi- 
dence; Ilarvey v. Smith, 17 Ind. 272; the 
latter is the more comprehensive term; 
Whart. Cr. L. § 7S3; and includes all that 
may be suhmitted to the jury whether it be 
the statemcut of witnesses, or the eontents 
of papers, documents, or reeords, or tlie in- 
spection of whatever the jury may be per- 
mittcd to cxainine and consider during the 
trial; Will, Cir. Ev. 2; Jones v. Gregory, 4S 
111. App. 250. 

The means sanctioncd by law of nsoer- 
taining in a judiclal procecding thc truth re- 
specting a qucstion of fact. Cal. Codo Civ. 
Proc. § 1S23. And thc law of evidenee is 
declared to be a collection of general rules 
establishcd by law: 

1. For dcclaring what ls to be taken as 
truc witliout proof. 

2. For declaring thc prcsumptions of law, 
both disputable aml eonelusivc. 

3. For the production of legal evidenee. 

4. For the exclusiou of wliat is not lcgal. 

5. For dcteniiiuing in eertain cases the 
value and effeet of evidenee. /(/. § 1825. 

“The rulcs of evidenee.” says a diserimi- 
nating writer, “are the maxims which tlm 
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sagacity and experience of ages have estab- 
lished, as the best rneans of discriminating 
truth from error, and of contracting as far 
as possible the dangerous power of judicial 
discretion.” Will, Cir. Ev. 2. 

That which is legally submitted to a jury, 
to enable them to decide upon the questions 
in dispute, or issue, as pointed out by the 
pleadings, and distinguished from all com- 
ment and argument, is termed evidence. 1 
Stark. Ev. pt. 1, § 3. 

Evidence may be considered with refer- 
ence to its instmmcnts , its nature , its legal 
charactcr , its effcct , its object, and the modes 
of its introduction . 

The instruments of evidpnce, in the legal 
acceptation of the term, are: 

1. Judicial notice or recognition . There 
are divers things of which courts take ju- 
dicial notice, without the introduction of 
proof by the parties: such as the territorial 
extent of their jurisdiction, local divisions 
of their own countries, seats of courts, all 
public matters directly concerning the gen- 
eral government, the ordinary course of na- 
ture, divisions of time, the meanings of 
words, and, generally, of whatever ought to 
be generally known in the jurisdiction. If 
the judge needs information on subjects, he 
will seek it from such sources as he deems 
uuthentic. See Jüdiciau Notice. 

2. Public records ; the registers of official 
transactions made by officers appointed for 
the purpose; as, the public statutes, the judg- 
ments and proceedings of courts, etc. 

3. Judicial writings: sucb as inquisitions, 
depositions, etc. 

4. Public documents having a semi-official 
character: as, the statute-books published 
under the authority of the government, doc- 
uments printed by the authority of congress, 
etc. 

5. Private ivt'itings: as, deeds, eontracts, 
wills. 

6. Testimony of witnesses . 

7. Personal inspection , by the jury or tri- 
bunal whose duty it is to determine the 
matter in controversy: as, a view of the 
locality by the jury, to enable them to de- 
termine the disputed fact, or the better to 
understand the testimony, or inspection of 
any machine or weapon which is produced 
in the cause. 

Real evidence is evidence of the thing or 
object which is produced in court. When, 
for instance, the condition or appearanee of 
any thing or object is material to the issue, 
and the thing or object itself is produced in 
court for the inspection of the tribunal, with 
proper testimony as to its identity, and, if 
necessary, to show that it has existed since 
the time at which the issue in question arose, 
this object or thing becomes itself “real evi- 
dence” of its condition or appearance at the 
time in question. 1 Greenl. Ev. § 13 a, note. 
For a full discussion of this species of evi- 


dence, see Gaunt v. State, «50 N. J. L. 491, 
14 Atl. G00. 

There are rules prescribing the limits and 
regulating the use of these different instru- 
ments of evidence, appropriat^e to each class. 

In its nature , evidence is direct , or prc- 
sumptive , or circumstantial . 

Direct evidence is that means of proof 
which tends to show the existence of a fact 
in question, without the intervention of the 
proof of any other fact. 

It is that evidence wffiich, if believed, cs- 
tablishes the truth of a fact in issue, and 
does not arise frorn any presumption. Evi- 
dence is direct and positive when the very 
facts in dispute are sworn to by those who 
have the actual knowledge of them by means 
of their senses. 1 Stark. Ev. 19; Tayl. Ev. 
84. In one sense, there is but little direct 
or positive proof, or such proof as is acquir- 
ed by means of one’s own sense; all other 
evidence is presumptive; but, in common ac- 
ceptation, direct and positive evidence is 
that which is communicated by one who has 
actual knowledge of the fact. 

Extrinsic evidence is external evidence, or 
that wTiich is not contained in the body of 
an agreement, contract, and the like. 

It is a general rule that extrinsic evidence 
cannot be admitted to contradict, explain, 
vary, or change the terms of a contract or 
of a will, except in a latent ambiguity, or 
to rebut a resulting trust; Mann v. Mann, 
14 Johns. (N. Y.) 1, 7 Am. Dec. 416; Spald- 
ing v. Huntington, 1 Day (Conn.) 8. Ex- 
cepting where evidence is admissible to vary 
a written contraet on the ground that it does 
not represent the actual contract between 
the parties. See Wigram, Extrinsic Evi- 
dence; 14 L. R. A. 459, note. 

Prcsumptive evidcnce is that which shows 
the existence of one fact, by proof of the 
existenee of another or others, from which 
the first may be inferred; because the faet 
or facts shown have a legitimate tendency 
to lead the mind to the conclusion that the 
fact exists which is sought to be proved. 

Presumptive evidence has been divided 
into presumptions of law and presumptions 
of fact. 

Presumptions of law , adopted from mo- 
tives of public policy, are those which arise 
in certain cases by force of the rules of law, 
directing an infercnce to be drawn from 
proof of the existence of a particular fact 
or facts. They may be conclusive or in- 
conclusive. 

Gonclusive presumptions are those which 
admit of no averment or proof to the con- 
trary. Thus, the records of a court, except 
in some proceeding to amend them, are con- 
clusive evidence of the rnatter there record- 
ed, being presumed to be rightly made up. 

Inconclusive or disputable presumptions 
of law are those where a fact is presumed 
to exist, either from the general experience 
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of mankind, or from policy, or from proof 
of the cxistcnce of certain otlicr facts, until 
something is offered to show the contrary. 
Thus, the law presumes a man to be sane 
until the contrary appears, and to be inno- 
cent of the commission of a crime until he 
is proved to be guilty. So, the existence 
of a person, or of a particular state of things, 
being shown, the law presumes the person or 
state of things to continue until something 
is offered to conflict with the presumption. 
See Best, Presumption, ch. ii. 

But the presumption of life may be rebut- 
ted by another presumption. Where a party 
has been absent from his place of residence 
for the term of seven years, without having 
been heard of, this raises a presumption of 
his death, until it is encountercd by some ev- 
idence showing that he is actually alive, or 
was so within that period. 

Prcsumptions o/ fact are not the subject 
of fixed rules, but are merely natural pre- 
sumptions, such as appear, from common 
experience, to arise from the particular cir- 
cumstances of any case. Some of these are 
“founded upon a knowledge of the human 
character, and of the motives, passions, and 
feelings by which the mind is usually influ- 
enced.” 1 Stark. Ev. 27. 

They may be said to be the conclusions 
drawn by the mind from the natural con- 
nection of the circumstances disclosed in 
each case, or, in other words, from circum- 
stantial evidence. 

Circumstantial evidcnce is the proof of 
facts which usually attend other facts sought 
to be proved; that which is not direct evi- 
dence. For example, when a witness testi- 
fies that a man was stabbed with a knife, 
and that a piece of the blade was found in 
the wound, and it is found to fit exactly with 
another part of the blade found in the pos- 
session of the prisoner, the facts are direct- 
ly attested, but they only prove circumstanc- 
es; and henee this is called circumstantial 
evidence. 

Circumstantial evidence is of two kinds, 
namely, certain and uncertain. It is certain 
when the conclusion in qucstion necessariiy 
follows: as, where a man had received a 
mortal wound, and it w’as found that the iin- 
pression of a bloody lcft hand had been made 
on the lcft arm of the deceased, it was cer- 
tain some other person than the deceased 
must have made such mark ; 14 IIow. St. Tr. 
1334. But it is unccrtain w r hether the dcatli 
was caused by suicidc or by murder, and 
whether the mark of the bloody hand was 
madejby the assassiu, or by a friendly hand 
that came too late to the relief of the de- 
ceased. 

Circumstantial evidence warrants a convic- 
tion in a criminal case, provided it is sucli 
as to excludc every reasonable hypothesis 
but that of guilt of the offence eharged to 
the defendant, but it must always risc to that 
degree of convincing power which satisfies the 


mind beyond reasonable doubt of guilt This 
can never be the c-ase when the evidence, as 
produced, is entirely consistent with innocence 
in a given transaction; Hayes v. U. S., Iflfl 
Fed. 101, 94 C. C. A. 449. When the evidcnce 
can be reconciled either with the theory of 
innocence or of guilt, the law requires that 
the defendant l)e given the benefit of the 
doubt and that the theory o£ iunocence be 
adopted; Vernon v. U. S., 140 Fed. 121, 7G 
C. C. A. 547, citing People v. Ward, 105 Cal. 
335, 38 Pac. 945; Asbach v. Ity. Co., 74 Ia. 
248, 37 N. W. 1S2; Smith v. Bank, 99 Mass. 
G05, 97 Am. Dec. 59. It is not a question of 
the weakest link of a chain, but the weakest 
strand of a rope cable; Ex parte Hayes, G 
Okl. Cr. 321, 118 Pac. G09. 

While it has thus been eontended that, in 
order to justify the inference of legal guilt 
from circumstantial evidence, the existence 
of the inculpatory facts must be absolutely 
incompatible with the innocence of the ac- 
cused; Wills, Cir. Ev. 300; Stark. Ev. 1G0; 1 
Crim. L. Mag. 234; State v. Miller, 9 Houst 
(Del.) 564, 32 Atl. 137; other writers have 
held that the distinction between tliis species 
of evidence and that which is direct is mere- 
ly one of logic, and of no practical signifi- 
cance; that all evidence is more or less cir- 
cumstantial; all statements of witnesses, all 
conclusions of juries, are the results of in- 
ferencc; or as it was expressed by Gibson, 
C. J., “the difference being only in degree;” 
Com. v. Harman, 4 Pa. 2G9. See U. S. v. 
Gibert, 2 Sumn. 27, Fed. Cas. No. 15,204; 
Com. v. Harman. 4 Pa. 2G9; Whart Cr. Ev. 
§ 10. Even in its strictest sense, circumstan- 
tial evidence is legal evidence, and when 
it is satisfactory beyond reasonable doubt, a 
jury is bound to aet upon it as if it were the 
most direct; 1 Greenl. Ev. § 13; 3 Rice, Ev. 
544. See Ciucumstances; Evidence. 

Circum8tantial evidcnce is sometimes used 
as synonymous with presumptive evldence, 
but not wlth strict accuraey; for presump- 
tivc evidence is not necessarily aud ln all 
cases what is usually understood by circum- 
stantial evidence. The latter is that evi- 
denee which tends to prove a disputed faet 
by proof of other facts which have a legiti- 
mate tendcncy, from the laws oT uature, the 
usual connection of things, and the ordinary 
transactions of business, otc., to lead the 
mind to a conclusion tliat the fact exists 
which is souglit to be established. See 1 
Stark. Ev. 478; Whart. Ev. 1, 2. 15. 

A writer on tliis subject, already quoted, 
tlius statcs the distinction : the word pre- 
sumption, cx vi termini, imports an iufereuce 
from facts known, based upon previous ex- 
Iierience of tho ordinary connection between 
the two, and, tbe word itself implies a cer- 
tain relatiou bctween fact and inference. 
Circuinstances, however, generally but not 
uecessarily lead to particular inferences; for 
the facts may be indisputable, aud yet their 
relation to the principal fact may be only 
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apparent, not real; and even wliere the con- 
nection is real, the deduction may be errone- 
ous. Circumstantial and presumptive evi- 
dence difi'er therefore as genus and species. 
Will, Cir. Ev. 17. 

Presumptive evidence may sometimes be 
tbe result, to some extent, of any arbitrary 
ru le— as i n the case of the presumption of 
deatli after an absence of seven years with- 
out being heard of—derived by analogy from 
certain statutes. 

The judge and the jury draw cönclusions 
from circumstantial evidence, and find one 
fact from the existence of other facts shown 
to them,— some of tlie presumptions being 
so clear and certain that they have become 
tixed as rules of law, and others having 
greater or less weight according to the cir- 
cumstances of the case, leaving the matter 
of fact inquired about in doubt until the 
proper tribunal to determine the question 
draws the conclusion. 

In its legal character , evidence is primary 
or secondary , and prima facie or conclusive. 

Primary evidcnce is the best evidenee, or 
that proof whicli most certainly exhibits tlie 
true state of facts to which it relates. The 
law requires this, and rejects secondary or 
inferior evidence when it is attempted to be 
substituted for evidence of a higher or su- 
perior nature. For example, when a written 
contract has been entered into, and the ob- 
ject is to prove what it was, it is requisite 
to produce the origiual writing, if it is to be 
attained; and in that case uo copy or other 
inferior,evidence will be received. 

This is a rnle of'policy, grounded upon a 
reasonable suspicion that the substitution of 
inferior for better evidence arises from sin- 
ister motives, aud an apprehension that the 
best evidence, if produced would alter the 
case to the prejudice of the party. This rule 
relates not to the measure and quantity of 
evidence, but to its quality when compared 
with some other evidence of superior degree. 

To this general rule there are several ex- 
ceptions. 1. As it refers to the quality 
rather than to the quantity of evidence, it 
is evident that the fullest proof that every 
case admits of is not requisite: if, therefore, 
there are several eye-witnesses to a fact, it 
may be sufficiently proved by one only. 2. 
It is not always requisite, when the matter 
to be proved has been reduced to writing, 
that the writing should be produced : as, if 
the narrative of a fact to be proved has been 
committed to writing, it may yet be proved 
by parol evidence. A receipt for the pay- 
ment of money, for example, will not ex- 
clude parol evidence of payment; 4 Esp. 
213. And see 3 B. & Ald. 566; Meade v. 
Keane, 3 Cra. C. C. 51, Fed. Cas. No. 9,373; 
Bonesteel v. Gardner, 1 Dak. 372, 46 N. W. 
590; Chapin v. Dobson, 7S N. Y. 82, 34 Am. 
Rep. 512. The evidence of a father and 
mother, cognizant of their child’s birth, is 
primary evidence of its date or the age of 


the child, although tliere is a written record 
thereof in the family Bible; State v. Woods, 
49 Kau. 237, 30 Pac. 520; Ilawkius v. Taylor, 
l McCord (S. C.) 164; Hermann v. State, 73 
Wis. 2-lS, 41 N. W. 171, 9 Am. St. Rep. 7S9. 

A stenographer’s notes of the testimony of a 
witness are not the best evidence of such 
testimony, so as to prevent any other person 
who was present from testifying in relation 
thereto; Brice v. Miller, 35 S. C. 537, 15 S. 
E. 272; Nasanowitz v. Hanf, 17 Misc. 157, 
39 N. Y. Supp. 327. Documentary evidence 
is not the best evidence of marriage; People 
v. Perriman, 72 Mich. 1S4, 40 N. W. 425. 
Oral admissions of a party against himself 
as to the contents of a writing are primary 
evidence; Morey v. Hoyt, 62 Coun. 542, 26 
Atl. 127, 19 L. R. A. 611. 

Secondary evidcncc is that species of proof 
which is admissible when the primary evi- 
dence cannot be produced, and which be- 
comes by that event the best evidence that 
can be adduced. Armstrong’s Lessee v. Mor- 
gan, 3 Yeates (Pa.) 530. 

But before such evidence can be allowed 
it must be clearly made to appear that the 
superior evidence is not to be had; Phillips 
v. O’Neal, S7 Ga. 727, 13 S. E. S19; Curtis v. 
Wilcox, 91 Mich. 229, 51 N. W. 992. The 
person who possesses it must be a'pplied to, 
whether he be a stranger or the opposite 
party: in the case of a stranger, a subpmna 
and attachment, when proper, must be taken 
out and served ; and in the case of a party, 
notice to produce such primary evidence 
must be proved before the secondary evi- 
denee will be admitted ; Patton’s Adm’rs v. 
Ash, 7 S. & R. (Pa.) 116; 3 B. & Ald. 296; 
Susquehanna & W. Y. R. & Coal Co. v. Quick, 
61 Pa. 328; Gallagher v. Assur. Corp., 149 
Pa. 25, 24 Atl. 115; King Optical Co. v. 
Treat, 72 Mich. 599, 40 N. W. 912; 7 Exch. 
639; Louisville & N. R. Co. v. Orr, 94 Ala, 
602, 10 South. 167; De Barie v. Pardo, 6 
Sadler (Pa.) 148, 8 Atl. 876, where this rule 
is discussed at large by Arnold, J., whose 
views were affirmed without an opinion. “If 
there are several sources of information of 
the same fact, it is not ordinarily necessary 
to show that all have been exhausted before 
secondary evidence can be resorted to.” 
Smith v. Brown, 151 Mass. 338, 24 N. E. 31. 
See Kleimann v. Geiselmann, 45 Mo. App. 
497; McCormick v. Anderson, S3 Ala. 401, 3 
South. 796; McClure v. Campbell, 25 Neb. 57, 
40 N. W. 595. Secondary evidence of the 
contents of a written contract is inadmissi- 
ble in the absenee of proper diligence to se- 
cure the original ; Low v. Tandy, 70 Tex. 
745, 8 S. W. 620; Whaun & Co. v. Atkinson, 
84 Ala. 592, 4 South. 681. After proof of the 
due execution of the original, the contents 
should be proved by a counterpart, if there 
be one, for this is the next best evidence; 
and it seems that no evidence of a copy is 
admissible until proof has been given that 
the counterpart caiuiot be produced; 6 Term 
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23G. If there be no counterpart, a copy may 
be proved in evidence by any witness wbo 
knows tliat it is a copy, frora liaving com- 
pared it witli the original; Meyer v. Barker, 
6 Biiin. (Pa.) 234; Buttrick v. Allen, S Mass. 
273, 5 Am. Dec. 105. If regularly recorded, 
an oilice copy may be given in evidence. If 
there be no copy, the party may produce an 
abstract, or even give parol evidence of the 
contents of a deed; G Term 55G. A tran- 
scrii)ed telegraphic message whicli is actually 
delivered is primary evidence, and if lost or 
destroyed its contents may be proved by 
parol; Magie v. Herman, 50 Minn. 421, 52 N. 
W. 900, 3G Am. St. Rep. GG0. See Terre 
Haute & I. R. Co. v. Stockwell, 11S Ind. 9S, 
20 N. E. G50; Anheuser-Busch Iirewing Co. 
v. Hutmacher, 127 111. G52, 21 N. E. G2G, 4 
L. R. A. 575. Letterpress copies of writings 
are secondary evidence ; Thompson-Houston 
Electric Co. v. Berg, 10 Tex. Civ. App. 200, 
30 S. W. 454 ; and where there were such, 
next to the originals, they were the best evi- 
dence and oral evidence shoukl have been re- 
jected; Eord v. Cunningham, S7 Cal. 209, 25 
Pac. 403; and as to copies of documents 
made by mechanical meaus, as originals, see 
12 L. R. A. (N. S.) 343, note. 

If books or papers necessary as evidence 
in the courts of one state be iu the posses- 
sion of a person living in another state, 
secoudary evidence without further show- 
ing may be given to prove the conteuts of 
such papers, and notice to produce them is 
unnecessary; Burton v. Driggs, 20 Wall. (U. 
S.) 125, 22 L. Ed. 299. See Thomson-IIous- 
ton Eleetric Co. v. Palmer, 52 Minn. 174, 53 
N. W. 1137, 3S Am. St. Rep. 53G. Where the 
attesting witness to a deed lives out of the 
state, secondary evidence of its execution is 
admissible ; Trustees of Smith Charities v. 
Connolly, 157 Mass. 272, 31 N. E. 1058. 

It has been decided in England that there 
are no degrees in secoudary evidence; and 
when a party has laid the fouudation for 
such eNidence, he may prove the contents 
of a deed by parol, although it appear that 
an attested copy is in existence; 6 C. & P. 
20G; 8 id. 3S9; 7 M. & W. 102. It is urged 
on the one hand that the rule requiriug the 
best evidence has reference to its nature, not 
to ics strength, and the argument ab incon- 
•uenienti is invoked against the extensiou of 
the rule recognizing degrees. On the other 
hand it is contended that such an extension 
is an equitable one and rests on the same 
priuciple wliich forbids the introduction of 
any secondary evidence while the primary 
is available. English cases cited iu favor 
of the recognition of degrees are said to be 
not so much decisions of the point as dicta , 
as they refer to it as a rule existing but not 
involved in the case; 2 Atk. 71; 1 Nev. & 
Per. S. But in the latter case thc rule ls 
doubted, aud in G C. & P. 359 irapliedly de- 
nied by Patteson, J., as it is also by Parke, 
J.; G C. & P. S1; id. 20G. See 8 Dowl. 3S9; 


3 Scott, N. R. 577. The question ls not set- 
tled in the United States; Greenl. Ev. § 84, 
uote; and the United States Supreme Court, 
declining to adoi»t the English rule without 
qualification, observe that the secondary evi- 
dence “must be the best the party has in his 
power to produce” and also that the rule of 
exclusion or admissiou must be so applied as 
to promote the euds of justice, aml guard 
against fraud, surprise, and imposition; Cor- 
uett v. Williams, 20 Wall. (U. S.) 220, 22 L. 
Ed. 254. This doctrine was followed in 
Johnson v. Arnwine, 42 N. J. L. 45S, 30 Am. 
Rep. 532; Jaques v. Ilorton, 70 Ala. 240. 
See Kentzler v. Kentzler, 3 Wash. 1GG, 2S 
Pac. 370, 2S Am. St. Rep. 21; l'lorida Cent. 
& P. R. Co. v. Bucki, GS Fed. SG4, 1G C. C. A. 
42. The American doctrine seems to be “that 
if from the nature of the case itself it is 
manifest that a more satisfactory kind of 
secondary evideuce exists, the party will be 
required to produce It; but that when the 
nature of thc case does not of itself disclose 
the existence of such better evideme, tbe 
objector must not only prove its existence, 
but also must provc that it was known to 
the other party in time to have beeu pro- 
duced at the trial;” 1 Gr. Ev. § S4, note; 
Lewis v. San Antonio, 7 Tex. 315; Lane v. 
Jones, 2 Cold. (Tenu.) 321; llarvey v. 
Thorpe, 2S Ala. 250, 05 Am. Dec. 344; Gra- 
ham v. Campbell, 5G Ga. 25S; illinuis Land 
& Ix)au Co. v. Bouuer, 75 111. 315 ; Nason v. 
Jordan, G2 Me. 4S0; Winn v. Patterson, 9 
Pet (U. S.) GG3, 9 L. Ed. 2GG. 

Cases holding that there are no degrees in 
secondary evidence are Goodrich v. Weston, 
102 Mass. 3G2, 3 Am. Rep. 4G9; Smitli v. 
Brown, 151 Mass. 33S, 24 N. E. 31; Dra. K. 
B. U. C. 357 ; at least unless it appears that 
there is hetter evidence than is offered ; Es- 
low v. Mitchell, 2G Mich. 500. Cases holdiug 
that there are such dcgrees are Coman v. 
State, 4 Blackf. (Ind.) 241; Cornett v. Wil- 
liams, 20 Wall. (U. S.) 22G, 22 L. Ed. 251: 
Williams v. Waters, 3G Ga. 454, where it 
was said that the same rule applies as in tlie 
case of primary evidence; Dillou v. Howe, 
9S Mich. 1GS, 57 N. W. 102. 

Prima facie evidence is that which ap- 
pears to be suflieient proof respecting the 
matter in question, until somethlng appears 
to controvert it. but which may be contra- 
dicted or controlled. 

Conclusiue evidence Is that whlch, while 
uueoutradicted, establlshes the fact: as in 
the instanee of conclusive presumptions; It 
is nlso that which cannot be contradieted. 

The reeord of a court of common law ju- 
risdiction is conclusive as to the facts tliere- 
in stated; Shelton v. Barhour, 2 Wash. 
(Va.) G4; Dennison v. Hyde, G Conn. 508. 
But the judgment aud record of a prize-court 
is not coucluslve evldence in the state courts, 
unless it had jurisdiction of the subject-mat- 
ter; and wliether it had or not. tho state 
courts may decide; Slocum v. Wheeler, 1 
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Conn. 429. See, as to the conclusiveness of 
the judgments of foreign courts of admiralty; 
Maley v. Shattuck, 3 Cra. (U. S.) 458, 2 L. 
Ed. 49S; Pollard v. Dwight, 4 Cra. (U. S.) 
421, 2 L. Ed. 6GG; Croudson v. Leonard, 4 
Cra. (U. S.) 434, 2 L. Ed. 670; Bourke v. 
Granberry, Gilm. (Va.) 16, 9 Am. Dec. 5S9; 
Groning v. Ins. Co., 1 Nott & McC. (S. C.) 
537. 

Evidence may be conclusive for some pur- 
poses but not for others. 

Admissibility of evidcnce. In consider- 
ing the legal character of evidence, we are 
naturally led to the rules which regulate 
its competency and admissibility, although 
it is not precisely accurate to say that evi- 
dencè is in its legal character competent or 
incompetent; because what is incompetent 
for the consideration of the tribunal which 
is to pronounce* the decision is not, strictly 
speaking, evidence. 

But the terms incompetent evidence and 
inadmissible evidence are often used to des- 
ignate what is not to be heard as evidence: 
as, witnesses are spoken of as competeut or 
incompetent. 

The admissibility of evidence is not affect- 
ed by the fact that it was obtained by un- 
fair means; Williams v. State, 100 Ga. 511, 
28 S. E. G24, 39 L. R. A. 269; 14 East 302; 
Cpm. v. Dana, 2 Metc. (Mass.) 329; 1 Gr. 
Ev. § 254a; as when illegally seized by a 
public official; Starchman v. State, G2 Ark. 
53S, 3G S. W T . 940: State v. Flynn, 3G N. H. 
G4; Com. v. Henderson, 140 Mass. 303, 5 N. 
E. S32 ; or a private detective; Gindrat v. 
People, 13S 111. 103, 27 N. E. 10S5; or sur- 
reptitiously taken by a person unknown; 
Firth Sterling Steel Co. v. Steel Co., 199 Fed. 
353. But evidence was held to be inadmis- 
sible because obtained in violation of rights 
secured by the IVth and Vth Amendments of 
the Constitution either by production under 
order of the court; Boyd v. U. S., 116 U. S. 
616, 6 Sup. Ct. 524, 29 L. Ed. 746; or by 
means of an illegal search by a custoin ofli- 
cer; U. S. v. W r ong Quong Wong, 94 Fed. 
S32. In criminal cases personal property is 
sometimes introduced in evidence as bur- 
glar’s tools, appliances used in counterfeit- 
ing, gaming and the like. See Seabch. 

Evidence of experiments to throw light 
npon any question at issue is admissible or 
not, largely in the discretion of the trial 
court. Evidence of experiments made eight 
years after as to what sound could be heard 
through a wall, to show that a certain con- 
versation could not have been heard through 
it, was rejected; Dow v. Bulfinch, 192 Mass. 
2S1, 78 N. E. 416. 

It is competent on a second trial of a civil 
case in a federal court, under the general 
rule, to prove the testimony given on the 
former trial by a witness who has since died, 
there being no federal statute on the subject ; 
Nome Beach Lighterage & Transp. Co. v. 
Ins. Co., 156 Fed. 4S4; Mattox v. U. S., 15G 


U. S. 237, 15 Sup. Ct. 337, 39 L. Ed. 409; it 
is not necessary to prove the precise lan- 
guage of the deceased witness, but only to 
express clearly the substance; Buch v. Rock 
Island, 97 U. S. G93, 24 L. Ed. 1101; and in 
a criminal case where the witness was dead 
and had been cross-examined, his evidcnce 
was held admissible; U. S. v. Macomb, 5 
McLean 2SG, Fed. Cas. No. 15,702; Brown v. 
Com., 73 Pa. 32G, 13 Am. Rep. 740; State v. 
Able, G5 Mo. 371; but where the proof was 
insufficient to connect the present respondent 
with the defense in the prior suit, the dep- 
osition of a deceased witness was held inad- 
missible'; Rumford Chemical Works v. 
Chemical Co., 154 Fed. 65, 83 C. C. A. 177. 
The notes of testimony on a former trial by 
deceased and absent witnesses are admis- 
sible when the accuracy of the copy is agreed 
to; Emerson v. Burnett, 11 Colo. App. 86, 52 
Pac. 752; or admitted; Chicago, St. P. M. 
& O. R. Co. v. Myers, 80 Fed. 3G5, 25 C. C. 
A. 4S6; but not when there is no proof of 
accuracy other than the certificate of the 
stenographer; Williams v. Min. Co., 37 Colo. 
G2, 86 Pac. 337, 7 L. R. A. (N. S.) 1170, 11 
Ann. Cas. 111. 

As the common law excludes certain class- 
es of persons from giving testimony in par- 
ticular cases, because it deems their exclu- 
sion conducive, in general, to the discovery 
of the truth, so it excludes certain materials 
and statements from being introduced as 
testimony in a cause, for a similar reason. 
Thus, as a general rule, it requires witnesses 
to speak to facts within their own knowl- 
edge, and excludes hearsay evidence. 

Hearsay is the evidence, not of what the 
witness knows himself, but of what he has 
heard from others. 

It is the general rule that hearsay is in- 
admissible; Central Pac. R. Co. v. Feldman, 
152 Cal. 303, 92 Pac. 849; and evidence 
which appears to be’ hearsay should be ex- 
cluded ; Moore v. Maxwell & Delhomme, 155 
Ala. 299, 4G South. 755; so also facts which 
the witness could know only by hearsay are 
inadmissible. See Heaesay. 

Such mere recitals or assertions cannot 
be received in evidenee for many reasons, 
but principally for the following: First, 
that the party making such declarations is 
not on oath; and, secondly, because the par- 
ty against whom it operates has no oppor- 
tunity of cross-examination; 1 Phil. Ev. 1S5. 
See, for other reasons, 1 Stark. Ev. pt. 1, p. 
44; Tayl. Ev. 508. The general rule exclud- 
ing hearsay evidence does not apply to those 
declarations to which the party is privy, or 
to admissions which he himself has made. 

Many facts, from their very nature, either 
absolutely or usually exclude direct evidence 
to prove tliem, being such as are either 
necessarily or usnally imperceptible by the 
senses, and therefore incapable of the ordi 
nary means of proof. These are questions 
of pedigree or relationship, character, pre- 
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scription, custom, boundary, and the llke; as 
also questions which depend upon the exer- 
cise of particular skill and judgment. Such 
facts, some from their nature, and others 
from their antiquity, do not admit of the 
ordinary and direct means of proof by living 
witnesses: and, consequcntly, resort must 
be had to the bcst means of proof which the 
nature of the case affords. The rule permit- 
ting a resort to hearsay evidence, however, 
in cascs of pcdigree extends only to the ad- 
mission of declarations by deceased persons 
who were related by blood or marriage to the 
person in question, and not to declarations 
by servants, friends, or ncighbors ; Flora v. 
Anderson, 75 Fed. 217. Aiul “general reputa- 
tion in thc family,” which is admissible in 
matters of pedigree, or to establish the facts 
of birth, marriage, or death, is confined to 
declarations of deceased inembers of the 
family, and family liistory and traditions 
handed down by declarations of deceased 
members, in either casc made ante litcni 
motam , and originating with persons pre- 
surued to have competent knowledgc of the 
facts stated ; and evidence of the opinion or 
belief of living members of a family as to 
tlie death of another member, or of general 
reputation among a person’s living friends 
and acquaintances as to his death, is not 
within the rule, and is inadinissible; In re 
Hurlburt’s Estate, GS Vt 3GG, 35 Atl. 77, 35 
L. K. A. 704. See Boundary ; Custom ; Pedi- 
gree ; Prescription. 

Admissions are the declarations which a 
party by liimself, or those who act under 
his authority, make of the existence of cer- 
tain facts. Bnt where an admission is made 
the foundation of a claim, the wholc state- 
ment must be taken together; Perkins v. 
Lane, S2 Va. 50. See Bryan v. Kelly, S5 Ala. 
5G0, 5 South. 34G; Admissions. 

A statement of all the distinctions between 
what is to be regarded as hearsay and what 
is to be deemed original evidencc would ex- 
tend this article too far. The general prin- 
ciple is that the mere declaration, oral or 
written, of a third person, as to a fact, 
standing alone, is inadmissible. 

Rcs gcstw. But where evidence of an 
act done by a party is adinissible, his dec- 
larations made at the time, having a tend- 
ency to elucidate or give a cliaracter to the 
act, and wliieh may derive a degree of credit 
from the act itself, are also admissible, as 
part of the rcs gcstw; Sessions v. Little, 9 
N. H. 271 ; Steph. Dig. Ev. §§ 2, 7. See Res 
Gest.e. 

So, declarations of tliird persons, in the 
presence and Iiearing of a person, which 
tend to affcct his interest, may be shown in 
order to introduce his answer or to show an 
admission by his silence, but this species 
of evidence rnust be received with great 
caution; 1 Greeiil. Ev. 23G. 

Confcssions o/ guilt in criminal cases come 
within the class of adinissions, provided they 


have been voluntarily made and have not 
been obtained by the hope of favor or by the 
fear of punishment. And if rnade under sucli 
inducements as to exelude thein, a subse- 
quent declaration to the sume elTect, uiade 
after the inducement has ceased to operate, 
and having no couuection with the hopes or 
fears which havc existed, is admissible as 
evidence; State v. lloward, 17 N. II. 171. 
Actions as wcll as verbal declarations mav 
constitute a confessiou, and tbe same rule 
as to admissibility applies to both ; State v. 
Crowson, 98 N. C. 595, 4 S. E. 143. There is, 
however, a growing unwillingness to re.st 
convictious ou confessions unless supported 
by corroborating clreumstances, and iu all 
cases there must be at least proof of the 
corpus dclicti, independently of the confes- 
sion; 1 Whart. Cr. Law, § G83; Cooley, Const. 
Lim. 3S5; Tayl. Ev. 744. See Admissions ; 
Coneession ; Res Gest.t:. 

Dying dcclarations are an exception to 
the rule excluding hearsay evidence, and 
are adniitted, under certain limitations in 
cases of homicide, so far as the circum- 
stances attending the death and its cause 
are the subject of them. See Declaration ; 
Dying DECLiVIIATIONS. 

Opinions of persotis of skill and cxpcri- 
cncc , callcd experts , are also admissible in 
certain cases, when, in order to tbe better 
undcrstanding of the evidence or to the solu- 
tion of the question, a certaiu slvill aud ex- 
perience are required which are not ordi- 
narily possesscd by jurors. A non-expert 
witness on the question of the sanity of one 
accused of crirne “after stating such par- 
ticulars as he can remember,—generally ouly 
the more striking facts,— . . . is per- 

mitted to sum up the total remembered and 
unremembered impressions of the senses by 
stating the opinion which they produced;” 
Queenan v. Oklahoma. 190 U. S. 54S, 23 Sup. 
Ct. 7G2, 47 L. Ed. 1175. See Expert ; Opin- 

ION. 

In several instances proof of facts is ex- 
cluded from public policy; as profcssioual 
commuiiications between lawyer and client, 
and physician and patient; secrets of state, 
proceedings of grand juror, and coinnmiii- 
cations between husband and wife. See 
Confidenttal Communications ; Privileged 

COMMUNICATIONS. 

The cffcct of evidence. As a general rulc, 
a judgment rendered by a court of coin- 
petent jurisdiction directly upon a polnt in 
issue is a bar betwecn the same partles; 1 
Phill. Ev. 242; and privies iu blood, as an 
bcir; 3 Mod. 141; or privies in estate; 1 
Ld. Raym. 730; Bull. N. P. 232, stand In the 
same situation as those tlicy represcnt: the 
verdict and judgmeut may be used for or 
against tliem, and is concluslve. See Res 

JUDICATA ; JUIX5 M ENT. 

The constitution of the United States, art. 
4, s. 1, declarcs that ‘‘full faith and credit 
shall be given in each state to the public 
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acts, records, and judicial proceedings of 
every other state. And congress may, by gen- 
eral laws, prescribe the manner in which 
such acts, records, and proceedings sliall be 
proved, and the effect thereof.*’ See Hamp- 
ton v. M’Connel, 3 Wheat. (U. S.) 234, 4 L. 
Ed. 3TS; Com. v. Green, 17 Mass. 546; 
Stephenson v. Bannister, 3 Bihb (Ky.) 369; 
Manwaring v. Griüing, 5 Day (Conn.) 563; 
Hilton v. Guyot, 159 U. S. 113, 16 Sup. Ct. 
139, 40 L. Ed. 95; Kitchie v. McMullen, 159 
U. S. 233, 16 Snp. Ct 171, 40 L. Ed. 133; 2 
Black, Judg. § S57; Foreign Judgment. 

Statutes defining what shall be held con- 
clusive are, in general, unconstitutional, as 
a deprivation of due process of law, aud as 
depriving the courts of their function of de- 
termining the weight and sufficiency of evi- 
dence; Chicago. M. & St. P. R. Co. v. Min- 
nesota, 134 U. S. 41S, 10 Sup. Ct. 462, 702, 33 
L. Ed. 970; Missouri, K. & T. R. Co. v. 
Simonson, 64 Kan. S02, 68 Pac. 653, 57 L. It. 
A. 7G5, 91 Am. St. Bep. 24S; Cairo & F. It. 
Co. v. Parks, 32 Ark. 131 ; Wantlan v. White, 
19 Ind. 470 ; Meyer v. Berlandi, 39 Minn. 438, 
40 N. W. 513, 1 L. R. A. 777, 12 Am. St. Rep. 
663; Cooley Const. Lim. (5th ed.) 453; but 
the legislature may make the deliberate 
statement of a party conclusive evidence 
against him ; Orient Ins. Co. v. Daggs, 172 
U. S. 557, 19 Sup. Ct. 2S1, 43 L. Ed. 552. 

Foreign laws must be proved as facts in 
the courts of this country, and mere cita- 
tions to English statutes and authorities can- 
not be accepted as showing the English law; 
Dickerson v. .>iatlieson, 50 Fed. 73. See For- 
eign Law. For the force and eifect of for- 
eign judgments, see Foreign Judgment. 

The object of evidence is next to be con- 
sidered. It is to ascertain the truth be- 
tween the parties. It has been discovered 
by experience that this is done most cer- 
tainly by the adoption of the following rules, 
which are now binding as law: 1. The evi- 

dence must be confined to the point in issue. 
2. The substance of the issue must be proved; 
but only the substance is required to bè 
proved. 3. The affirmative of the issue must 
be proved. 

It is a general rule, both in civil and 
criminal cases. that the evidenee shall bc 
confined to the point in issue. Justice and 
convenience require the observance of this 
rule, particiilarly in criminal cases; for 
when a prisoner is charged with an offence 
it is of the utmost importance to him that 
the facts laid before the jury should consist 
exclusively of the transaction wliich forms 
the subject of the indictment, and which 
alone he has come prepared to answer; 2 
Russ. Cr. 694: 1 Phill. Ev. 166. 

To this general rule there are several ex- 
ceptions, and a variety of cases which do 
not fall within the rule. In general, evi- 
dence of collateral facts is not admissible; 
but when such a fact is material to the 
issue joined betweeu the parties, it may be 


given in evidence: as, for example, in order 
to prove tliat the acceptor of a bill kuew 
the payee to Lie a fictitious person, or that 
the drawer liad general authority from him 
to fill up bills with tlie name of a fictitious 
payee, evidence may be given to show that 
he had accepted similar bills before they 
could, from their date, have arrived from 
the place of date; 2 H. Bla. 2S8. 

When special damage sustained by the 
plaintiffi is not stated in the declaration, it 
is not one of the poiuts in issue, and, there- 
fore, evidence of it cannot be received; yet 
a damage which is a necessary result of the 
defendant’s breach of contract may be 
proved notwithstanding it is not in the dec- 
laration; 11 Price 19. 

In general, evidence of the character of 
either party to a suit is inadmissilde ; yet in 
some cases such evidence may be given. See 
Character. 

When evidence incidentally applies to an- 
other person or thing not included in the 
transaction in question, and with regard to 
whom or to which it is inadmissible, yet if 
it bear upon the point in issue it will be 
received; 8 Bing. 376. And see 4 B. & P. 
92; State v. Watkins, 9 Conn. 47, 21 Am. 
Dec. 712; 1 Whart. Cr. Law § 649. 

The acts of others, as in the case of con- 
spirators, may be given in evidence against 
the prisoner, when referable to the issue; 
but confessions made by one of several con- 
spirators after the offence has been complet- 
ed, and when the conspirators no longer act 
in concert, cannot be received. See Liver- 
more v. Herschell, 3 Pick. (Mass.) 33; Mack- 
aboy v. Com., 2 Va. Cas. 269; Reitenbach v. 
Reitenbach, 1 Rawle (Pa.) 362, 18 Am. Dec. 
63S; Wilbur v. Strickland, 1 Rawle (Pa.) 
458; Martin v. Com., 2 Leigh (Va.) 745; 
Gardner v. Preston, 2 Öay (Conn.) 205, 2 
Am. Dec. 91 ; 2 B. & Ald. 573, 574 ; Perigo v. 
State, 25 Tex. App. 533, S S. W. 660; Con- 
spiracy; Confession. 

In criminal cases, when the ofitence is a 
cumulative òne, consisting itself in the com- 
mission of a number of acts, evidence of 
those acts is not only admissible, but essen- 
tial to support the charge. On an indictment 
against a defendant for a conspiracy to 
eause liimself to be believed a man of large 
property, for the purpose of defrauding 
tradesmen after proof of a representation to 
one tradesman, evidence may thereupon be 
given of a representation to another trades- 
man at a different time; 1 Carnpb. 399; 
Gardner v. Preston, 2 Day (Conn.) 205, 2 
Am. Dec. 91; Snell v. Moses, 1 Johns. (N. 
Y.) 99. 

Evidence of similar occurrences is admis- 
sible, to show the quality of the act, in many 
cases, as the value of land, the dangerous 
character of a drug, or the reasonableness 
of the act; 17 Ilarv. L. Rev. 349, where the 
prineiples regulating the subject are discuss- 
ed, and the decisions are said to be chaotic 
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aud arbitrary, as a result of the rule that 
the admissibility is made to depend on the 
opinion ot' the judge as to wliethcr it raises 
a multiplieity of issues or oecasious uudue 
surprise. lu eivil eases such evidenee seeins 
to be admitted in very few instauees. It is 
iuadmissible to prove negligenee; Missouri, 
K. & T. Hy. Co. v. Johnsou, 92 Tex. 380, 4S 
S. W. uOS; but, to prove due eare, evideuce 
of a gencral eustom of switehmen to ride on 
the side of a freight car was admitted; lioyco 
v. Lumber Co., 119 Wis. 042, 97 N. W. 503. 
So it lias been admitted to prove similarity 
of conditions, as the eifect of tlie passing of 
trains over a eertain curve; Louisville «fc N. 
H. Co. v. Sandlin, 125 Ala. 5S5, 2S South. 40; 
or the su])i)ly of gas to other houses, where 
the applianees were sucli as to furnisli as 
mueh or more gas thau tliose in dispute; 
Indiana Natural & Illuminating Gas Co. v. 
Authony, 20 Ind. App. 307, 5S N. E. S0S; or 
the relative quantity of water obtained uu- 
der similar conditions in otlier pastures, 
where the action was for an insuflicient sup- 
ply in the ease of a contract to pasture cat- 
tle; Tuttle v. Hobert Moody & Sou (Tex.) 
94 S. W. 134. In criniinal cases sueh evi- 
dence is admlssible to show mental condi- 
tiou; [1S99] 1 Q. B. D. 77; 12 Cox, C. C. G12; 
Com. v. Coe, 115 Mass. 4S1, 501. In proseen- 
tions for crirne, evidence of similar offences 
is not admissible except for tlie puriiose of 
showing the intent; Topolewski v. State, 130 
Wis. 244, 109 N. W. 1037, 7 L. R. A. (N. S.) 
75G, 118 Aiu. St. Hep. 1019, 10 Ann. Cas. G27 ; 
Lightfoot v. People, 10 Mich. 507; Olson v. 
U. S., 133 Fed. S49, G7 C. C. A. 21; U. S. v. 
Flemming, 1S Fed. 907 ; Dillard v. U. S., 141 
Fed. 303, 72 C. C. A. 451; Com. v. Russell, 
15G Mass. 19G, 30 N. E. 7G3; Paeker v. U. S., 
10G Fed. 900, 40 C. C. A. 35; Brown v. U. S.. 
142 Fed. 1, 73 C. C. A. 1S7; or some element 
of the present charge; Paulson v. State, 11S 
Wis. S9, 94 N. W. 771; but evidenee of previ- 
ous offences is not admissible to raise the 
presumption of present guilt; Lightfoot v. 
People, 10 Mich. 507 ; 2 Can. L. Hev. GS9 ; 
20 Ilarv. L. Bev. 151; but evidence otherwise 
admissible is not rendered inadmissible mere- 
ly because likely to raise a prejudice; [1S94] 
A. C. 57; and when a guilty knowledge or 
intent is an essential part of the offence, 
commission of similar acts may be proved 
to raise an inference of sucli knowledge or 
intent; 2 Can. L. Hev. 090; where a prisoner 
had passed a counterfeit dollar, evidence 
that he had other counterfeit dollars in his 
possessiou is evidence to prove the guilty 
knowledge; State v. Odel, 2 Const. (S. C.) 
75S; State v. Antonio, id. 770; State v. IIous- 
ton, 1 Bail. (S. C.) 300; Martin v. Com., 2 
Lei'gh (Va.) 745; People v. Lagrille, 1 Wheel. 
Cr. Cas. (N. Y.) 415; Huss. & H. 132; Finn 
v. Com., 5 Rand. (Va.) 701; and when a 
wife was tried for poisoning her husband by 
arsenie, evidenee was admitted of the deatli 
of two sons and similar illness of the tliird 


from same cause, to sliow tliat the husbaud 
died of arsenical poisoiiing, and not aeei- 
dentally; 18 L. J. M. C. 215; 15 Cox, Cr. C. 
103; and see l'eople v. 5Iolin<*aux, 108 N. Y. 
204, 01 N. E. 280, 02 L. H. A. 193, where both 
in the opinions and In an extended note the 
subject is discussed from every jxiint of 
view, and the cases are eollected. 

Where the crime cliarged is part of a plau 
or system of criminal action, eUueiice of 
other crimes liear to it in tinie, aiul of simi- 
lar character, is relevant aud admissible to 
sliow the knowledge and intent of the a ■- 
cused, and tliat tlie aet charged was not tlie 
result of aecident or inadvertence; Griggs 
v. U. S., 15S Fed. 572, 85 C. C. A. 5!Hj; or 
where the other and Independent criminal 
acts of themselves form the motive for com- 
mitting the crime alleged in the case on 
trial; Thompson v. U. S., 144 Fed. 1 i, 75 C. 
C. A. 172, 7 Ann. Cas. G2; or is an ineident 
to, or part of, or leads up to the latter; Peo- 
ple v. MeLauglilin, 150 N. Y. 305, 4-t N. E. 
1017; hut as sueli evidenee, if wrougfully 
admitted, would greatly prejudiee the pris- 
ouer, its relevancy slioukl be carefully 
serutinized; Com. v. Shepard, 1 Allen 
(Mass.) 575, 5Sl; lience its admisslon uiioii 
an issue as to which it is not relevant will 
be prejudicial and thcrefore reversible er- 
ror; People v. Collins, 144 Mieh. 121, 107 N. 
W. 1114. 

Thc substance of thc issuc joincd between 
the parties must bc provcd; 1 Phill. Ev. 190; 
Tayl. Ev. 233. Under this rule will he con- 
sidered the quantity of evideuee required to 
support partic-ular averments in the declara- 
tion or indietmeiit. 

And, first, of civil cases. 1. It is a fatal 
variance in a contract if it appcar that a 
party who ouglit to liave been joiued as 
plaiutiff has been omitted; 1 Sauml. 291 /i, 
ii.; 2 Term 2S2; and so where a hill for 
specifie performanee alleges the exeeution of 
a contract in a certaiu year, and the proof 
shows that it was made in another; John- 
ston v. Jones, S5 Ala. 2SG, 4 South. 74S. But 
it is no variance to omit a person who liiight 
liave been joined as defendant; because the 
non-joinder ought to liave been pleaded in 
abatement; 1 Saund. 291 d, n. 2. The con- 
sidcration of the contract miist he proved; 
bnt it is not neeessary for the plaintiff to set 
out in his declaration, or prove on the trial, 
the several parts of a contract cousisting of 
distinct and collateral provisions: it is sutli- 
cieut to state so much of the eoutraet as con- 
tains the entire consideration of the act, aml 
the entire act to he done in virtue of sueh 
consideration, including the time, liianner, 
and other eircumstnnces of its pcrforiuaucc; 
G East 5GS; 4 P>. & Ald. 3S7. 

Sccond. In criminal cases, it may be laid 
down that it is, in general, sufiicient to prove 
what constitutes the offence. 1. It is enough 
to prove so niueli of the indictment as shows 
that the defendant has committed a sub- 
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stantive crime therein specified; 2 Campb. 
5S5; U. S. v. Vic-kery, 1 H. & J. (Md.) 427, 
Fed. Cas. No. 16,619. See Daniels v. State, 7S 
Ga. 9S, 6 Am. St. Itep. 23S; People v. Wake- 
ly, 62 Mich. 297, 28 N. W. S71. If a man be 
indicted for robbery, he may be found guilty 
of larceny and not guilty of the robbery; 2 
Hale, Pl. Cr. 302. The offence of which the 
party is convicted must, however, be of the 
same class with that of which he is charged; 
1 Leach 14; 2 Stra. 1133. 

2. When the intent of the prisoner fur- 
nishes one of the ingredients in tlie offence, 
and several intents are laid in the indict- 
ment, each of which, together witli the act 
done, constitutes an offence, it is sufficient 
to prove one intent only; 3 Stark. 35. 

3. When a person or thing necessary to 
be mentioned in an indictment is described 
with circumstances of greater particularity 
than is requisite, yet those circumstances 
must be proved; U. S. v. Porter, 3 Day 
(Conn.) 2S3, Fed. Cas. No. 16,074; Clark v. 
State, 26 Tex. App. 4S6, 9 S. W. 767. For 
example, if a party be charged with stealing 
a black horse, the evidence must correspond 
with the averment, although it was unneces- 
sary to make it ; Hooker v. State, 4 Ohio 350 ; 
Berrien v. State, S3 Ga. 3S1, 9 S. E. 609; but 
see People v. Monteith, 73 Cal. 7, 14 Pac. 373, 
where an indictment charging a murder with 
a “bludgeon” is supported by proof that 
death was produced by a blow with a bolt or 
club ; Long v. State, 23 Neb. 33, 36 N. W. 
310. See State v. Weddington, 103 N. C. 364, 

9 S. E. 577 ; Douglass v. State, 26 Tex. App. 
109, 9 S. W. 4S9, S Am. St Rep. 459. 

4. The name of the prosecutor or party 
injured must be proved as laid ; and the rule 
is the same with reference to the name of a 
third person introduced into the indictment, 
as descriptive of some person or thing. See 
Robinson v. Com., 88 Ky. 3S6, 11 S. W. 210, 

10 Ky. L. Rep. 972; State v. Quinlan, 40 
Minn. 55, 41 N. W. 299. 

The affirmative of the issue must be proved. 
The general rule with regard to the burden 
of proving the issue requires that the party 
who asserts the affirmative shoulu prove it. 
But this rule ceases to operate the moment 
the presumption of law is thrown into the 
other scale. When the issue is on the legiti- 
macy of a child, therefore, it is incumbent on 
the party asserting the illegitimacy to prove 
it; 2 Selw. N. P. 709. Or where an answer 
admits all the averments of the complaint, 
and sets up a,counter-claim as a defence, the 
affirmative of all the issues raised by the 
pleadings is on the defendant; Hamilton 
Coal Co. v. Bernhard, 61 Hun 624, 16 N. Y. 
Supp. 55. See Onus Probandi; Presump- 
tion; U. S. v. Hayward, 2 Gall. 4S5, Fed. Cas. 
No. 15,336; State v. Geuing, 1 McCord (S. C.) 
573; 2 So. L. Rev. (N. S.) 126; Delachaise 
v. Maginnis, 44 La. Ann. 1043, 11 South. 715. 

Modes of proof . Records are to be proved 


by an exemplification, duly authenticated 
according to law, in all cases where the is- 
sue is nul tiel record . In other cases, an ex- 
amined copy, duly proved, will, in general, be 
cvidence; Leathers v. Wrecking, etc., Co., 2 
Woods 6S0, Fed. Cas. No. 8,164. Foreign 
laws are proved in the mode pointed out un- 
der the article Foeeign Law. See supra. 

Incompetent and irrelevant evidence can- 
uot be rendered competent and relevant by 
being contained in an official document; U. 

S. v. Corwin, 129 U. S. 3S1, 9 Sup. Ct 318, 
32 L. Ed. 710. 

Private writings are proved by producing 
the attesting witness; or in case of his death, 
absence, or other legal inability to testify, as 
if after attesting the paper he becomes in- 
famous, his handwriting may be proved. 
When tliere is no witness to the instrument, 
it may be proved by the evidence of the hand- 
writing of the party, by a person who has 
seen him write, or who in a course of cor- 
respondence or business relations has become 
acquainted with his hand. See Munns v. De 
Nemours, 3 Wash. C. C. 31, Fed. Cas. No. 
9,926; Arnold v. Gorr, 1 Rawle (Pa.) 223; 
4 Am. L. Rev. 625; Berg v. Peterson, 49 
Minn. 420, 52 N. W. 37. As to the question 
whether the genuineness of a signature may 
be proved or disproved by comparison, or the 
signature to documents not a part of the c-ase 
be proven for the purpose of using them as 
standards of comparison with the signature 
to the instrument sued on, see Handwriting. 

Books of original entry, when duly proved, 
are prima facie evidence of goods sold and 
delivered, and of work and labor done. See 
Original Entry. 

A full opinion laid down some general 
rules in relation to the use of the ballots as 
evidence in an election contest, wffiich present 
the law in that regard in a very terse and 
lucid form. It holds (1) that one who has 
received a certific-ate of election to office is 
not estopped in case of contest from going 
behind the returns from ballot boxes w T hich 
w 7 ere counted without objection by either 
party, and which formed the basis of the cer- 
tificate; (2) that in an election contest, the 
ballots of a certain box, which had been 
opened before a legislative committee after 
the election, are admissible wiien it appears 
that the opportunity for the ballots to have 
been tampered with was a mere possibility; 
and (3) that the fact that a discrepancy ex- 
ists betw T een the returns of the votes c-ounted 
from that ballot box and a recount made by 
the court in an election contest does not in- 
dicate that there w r as any alteration in the 
ballots after being voted, nor tend to cast 
suspicion thereon, when the evidence shows 
that, when the count was concluded by the 
election officers, there were discrepancies be- 
tween the tally sheets of the different clerks 
of the election, which it w T as attempted to rec 
oncile by guessing at the result, and making 
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changes accordingly; Ilenderson v. Albright, 
12 Tex. Civ. App. oGS, 34 S. W. 902. See 
Election. 

Proof by witnesses. The testimony of wit- 
nesses is called oral evidenee, or tliat which 
is given viva voce , as contradistinguislied 
from tlmt which is written or documentnry. 
Testimony is oral evidence as distinguished 
from documentary or written. Proof is the 
effect of evidence and evidence is the means 
or medium of proof; Elliot, Ev. § 9, and cas- 
es cited. It is a general xule that oral evi- 
dence shall in no case he received as equiva- 
lent to, or as a substitute for, a writteu in- 
strument, where the latter is required by 
law; or to give effect to a written instru- 
ment which is defective in any particular 
which by law is essential to its validity; or 
to contradict, alter, or vary a written in- 
strument, either appointed by law, or by tlie 
contract of the parties, to be the appropriate 
and authentic memorial of the particular 
facts it recites; for by doing so, oral testi- 
mony would be admitted to usurp the place 
of e\idence decidedly superior in degree; 
Christ v. Diffenbacb, 1 S. & K. (l'a.) 4G4, 7 
Am. Dec. G24; Querry v. White, 1 Bibb (Ky.) 
271; Stackpole v. Arnold, 11 Mass. 30, G Am. 
Dec. 150; Barber v. Brace, 3 Conn. 9, S Am. 
Dec. 149; Chemical Elcctric Light & Power 
Co. v. lloward, 150 Mass. 490, 23 N. E. 317; 
Butler v. Trust Co., 122 Ga. 371, 50 S. E. 132; 
Colton v. Yandervolgcn, S7 Ind. 301; Chari- 
ton Ice Co. v. Ice Co., 129 Ia. 523, 105 N. W. 
1014; O'Connor v. Grecn, 00 App. Div. 553, 
69 N. Y. Supp. 1097; Towu of Kane v. Far- 
relly, 192 111. 521, 01 N. E. G4S; Milwaukee 
Carnival Ass’n v. King Co., 112 Wis. 047, SS 
N. W. 59S; Northern Assur. Co. v. Building 
Ass'n, 183 U. S. 30S, 22 Sup. Ct. 133, 46 L. 
Ed. 213 (where inany eases are considered), 
criticised, 15 Harv. L. Rev. 575; but this 
rule does not apply in suits between persons 
not parties to the writing; Williams v. Fish- 
er, S Misc. 314, 2S N. Y. Supp. 739; Clapp v. 
Banking Co., 50 Oliio St. 52S, 35 N. E. 30S; 
Brown v. Thurber, 77 N. Y. 013; Kellogg v. 
Tompson, 142 Mass. 76, 6 N. E. S60. 

But parol evidence is adinissible to defeat 
a written instrument, on the ground of fraud, 
mistake, etc., or to apply it to its proper sub- 
ject-matter, or, in some instauces, as ancil- 
lary to sucli applkation, to e.xplain thê 
meaning of doubtful terms, or to rebut pre- 
snmptions arising extrinsically. Such evi- 
dence is admissible if the contract was ob- 
tained by fraud; Cass v. Brown, 08 N. II. 85, 
44 Atl. 8G; Cushwa v. Imp. Loan & Bldg. 
Ass’n, 45 W. Ya. 490, 32 S. E. 259; McCrary 
v. lTitehard, 119 Ga. 870, 47 S. E. 341; Moore 
v. Harmon, 142 Ind. 555, 41 N. E. 599; or 
false representations: Machin v. Trust Co., 
210 I’a. 253, 59 Atl. 1073; I)avis v. Driscoll, 
22 Tex. Civ. App. 14, 54 S. W. 43; or if tlie 
written contract is ambiguous or obscure so 
that the intent of the parties cannot be as- 
certaiued; Jacobs v. Barodi, 50 Fla. 541, 39 


South. 833; Leverett v. Bullard, 121 Ga. 531, 
49 S. E. 591 ; Stone v. Mulvaine, 217 111. 40, 
75 N. E. 421; Gregory v. I>ake Linden, 130 
Mich. 308, 90 N. W. 29; but the ambiguity 
inust be a latent one; Okie v. Per*on, 23 App. 
D. C. 170; Ilogau v. Wallace, 100 111. 328, 40 
N. E. 1130; Camden A T. It. Co. v. Adams, 
02 N. J. Eq. 050, 51 Atl. 24 ; Armstrong v. 
Ferguson, 54 N. Y. 059; if patent uii the la< e 
of the deed, parol evidence is not admissible; 
Storer v. Freemau, 0 Mass. 435, 4 Am. Dee. 
155; Iiolinau v. Whitaker, 119 N. C. 113, 25 
S. E. 793; Gatewood v. Burrus, 3 Call (l'a.) 
194. Where the contract is obscurely ex- 
pressed, so that a kuowledge of the subje< t- 
niatter and relation of the parties bevoines 
necessary, parol evidence, as to that, may be 
aduiitted; Blaek ltiver Lumber Co. v. War- 
ner, 93 Mo. 374, 0 S. W. 210: so also it may 
be admitted to show the liieaniiig of words 
used, where they liave some other than the 
ordinary sense; Riehmoiid Uuiou 1‘ass. IL Cu. 
v. It. Co., 93 Ya. 38G, 28 S. E. 573; Mclntosh 
v. Miner, 53 App. Div. 240, 05 N. Y. Supp. 
735; Wilcox v. Baer, S5 Mo. Ar>p. 5S7; or 
the identificatiou of parties, where that doe.s 
uot appear certain by the instrument, as that 
the grantecs in a deed were husbaud aud 
wife; McLaughliu v. Bice, 185 Mass. 212, 70 
N. E. 52, 102 Am. St. Rep. 339; Apliu v. 
Fisher, S4 Micli. 12S, 47 N. W. 574; or that 
the words “bodily heirs” rneant cbildren; 
Edins v. Murphree, 142 Ala. 017, 38 South. 
039; or that one of the contraetors was a 
partnership aud uot a corporatiou ; Hubbard 
v. Chappel, 14 Ind. G01; or where the identity 
of the parties is uot clear: Haskell v. Tukes- 
bury, 92 Me. 551, 43 Atl. 500, 69 Am. SL Itep. 
529; or where a siguature is made with in- 
itials only; Sanhorn v. Flagler, 9 Allen 
(Mass.) 474; or to establisb tlie liability of 
an undisclosed principal; City Trust, Safe- 
Deposit & Surety Co. of Bhiladelphia v. 
Brewing Co.. 174 N. Y. 4S6, 67 N. E. 62; 
Smith v. Felter. 63 N. J. L. 30. 42 Atl. J053; 
Heywood Bros. & Wakefield Co. v. Andrews, 
89 111. App. 195: Belt v. Bower Co., 24 Wasli. 
3S7, 64 Bac. 525: contra , Yail v. Life Ins. 
Co., 192 111. 567. 01 N. E. 651; Finan v. Bab- 
cock, 58 Micli. 301, 25 N. W. 294; Davld Be- 
laseo Co. v. Klaw, 48 Mise. 597. 97 N. Y. 
Supp. 712; or whether the uotes were mado 
by iiulividiials or a lirm; ln re L. B. Weis- 
enherg & Co.. 131 Fed. 517; lluguenot Mills 
v. George F. Jempson & Co., 0S S. C. 363, 47 
S. E. 6S7, 102 Am. SL Rep. 673; Markham v. 
Cover, 99 Mo. App. 83. 72 S. W. 474 ; Daugh- 
erty v. Ileckard, 189 111. 239, 59 N. E. 509; 
or where two persous have the same name; 
Simpson v. Dix.J31 Mass. 179; or there is a 
mistake or variauce in the name; Ilicks v. 
Ivey, 99 Ga. 04S, 26 S. E. 0S; or where evi- 
dence is necessary to identify the sul>ject : 
matter; /Etna Ius. Co. v. Strout, 16 Ind. App. 
1G0, 44 N. E. 934; Axford v. Meeks, 59 N. J. 
L. 502, 36 Atl. 1036; and, in some cases, 
evidenee of conversations between the par- 
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ties during negotiations is competent to show 
the construetion of the contrnct; Ilart v. 
Thompson, 10 App. Div. 183, 41 N. Y. Supp. 
009; or to explaiu an ambiguity; Sabin v. 
Kendrick, 5S App. Div. 10S, GS N. Y. Supp. 
540; Wright v. Gas Co., 2 I’a. Super. Ct. 210; 
Wussow v. Ilase, 10S Wis. 3S2, S4 N. W. 433; 
but not to change tlie tenns of the contract; 
Ilart v. Ilart, 117 Wis. 030, 01 N. W. 800. 

But parol evidence is not admissible to eon- 
tradiet the terms of the agreement or show 
the intent of the parties; Delaware Iudians 
v. Cherokee Nation, 193 U. S. 127, 24 Sup. 
Ct. 342, 4S L. Ed. 040; Packer v. Roberts, 140 
111. 671, 29 N. E. G6S; Willis v. Weeks, 129 
Ia. 525, 105 N. W. 1012; or to construe a 
term whieh may be done without extrinsic 
evidence; Sullivan v. K. Co., 13S Ala. 050, 35 
South. 604; or to explain away or destroy 
the effect of the agreement; King v. Ins. Co., 
45 Ind. 43. 

Extrinsic* evidencc is inadmissible to contra- 
dict or control court records; Bent v. Stone, 
1S4 Mass. 02, 6S N. E. 46 ; Marrow v. Brink- 
ley, 85 Va. 55, 6 S. E. 605, in which an appeal 
was dismissed; Marrow v. Brinkley, 120 U. 
S. 17S, 9 Sup. Ct. 267, 32 L. Ed. 654; Cook v. 
Penrod, 111 Mo. App. 12S, S5 S. W. 676; or to 
snpply, extend or modify the record of judi- 
cial action by a municipal board; Kidson v. 
City of Bangor, 99 Me. 130, 5S Atl. 900; and 
this rule extends to official records generally ; 
Ferguson v. Brown, 75 Miss. 214, 21 South. 
603 ; Austin v. Bodman, S N. C. 71; legisla- 
tive journals and records; Auditor General 
v. Board, S9 IMich. 552, 51 N. W. 4S3 ; Wil- 
son v. Markley, 133 N. C. 616, 45 S. E. 1023; 
municipal records; Chippewa Bridge Co. v. 
Durand, 122 Wis. S5, 09 N. W. 603, 106 Am. 
St. Rep. 931; corporation records; State v. 
Hancock, 2 Pennewill (Del.) 252, 45 Atl. S51 
(at least in the ahsence of fraud or mistake); 
Snyder v. Lindsey, 157 N. Y. 616, 52 N. E. 
502 ; contra, Rose v. Independent Chevra 
Kadisho, 215 Pa. 69, 64 Atl. 401; Hequem- 
bourg v. Edwards, 155 Mo. 514, 56 S. W. 400. 
If there be no fraud, accident, or mistake, a 
deed cannot be contradicted or varied by pa- 
rol evidence; Kruse v. Koelzer, 124 Wis. 536, 
102 N. W. 1072 ; Wishart v. Gerhart, 105 Mo. 
App. 112, 7S S. W. 1004; nor can an official 
deed ; Bower v. Chess & Wymand Co., 83 
Miss. 218, 35 South. 444 ; Wells v. Savannali, 
1S1 U. S. 531, 21 Sup. Ct. 607, 45 L. Ed. 9S0 ; 
or a sealed instrument generalJy ; Finck v. 
Bauer, 40 Misc. 21S, 81 N. Y. Supp. 025. 

See a “Brief History of tlie Parol Evi- 
dence Rule,” by Wigmore; 4 Colum. L. Rev. 
33S ; 20 L. Q. R. 245; 9 L. R. A. (N. S.) 907, 
note; [1S9S] 2 Q. B. 4S7 ; also as to con- 
tracts against public policy and good in part ; 
16 Y. L. J. 531; and where the writing was 
delivered conditionally; 1S L. R. A. (N. • S.) 
434, note. 

In these c-ases, the parol evidence does not 
usurp the place, or arrogate the authority of 
written evidence, but either shows that the 
instrument ought not to be allowed to oper- 


ate at all, or is essential in order to give to 
the instrument its legal effect; Smith v. Wil* 
liams, 5 N. C. 426, 4 Am. Dec. 564; Wliite v. 
Eagan, 1 Bay (S. C.) 247; Querry v. White, 1 
Bibb (Ky.) 271; Stackpole v. Arnold, 11 
Mass. 30, 6 Am. Dec. 150. See Gilpins v. 
Consequa, Pet. C. C. 85, Fed. Cas. No. 5,452; 
Barnet v. Gilson, 3 S. & R. (Pa.) 340; Otis v. 
Von Storch, 15 R. I. 41, 23 Atl. 39; Olds v. 
Conger, 1 Okl. 232, 32 Pac. 337; Bradley Fer- 
tilizer Co. v. Caswcll, 65 Vt. 231, 26 Atl. 956; 
Bulkeley v. Ilouse, 62 Conn. 450, 26 Atl. 352, 
21 L. R. A. 247; O'Leary v. McDonough, 2 
Misc. 219, 23 N. Y. Supp. 665; Lonergan v. 
Buford, 14S U. S. 5S1, 13 Sup. Ct. 6S4, 37 L. 
Ed. 569; Sheplierd v. Busch, 154 Pa. 149, 26 
Atl. 363, 35 Am. St. Rep. S15. Where the 
facts do not appear on the face of the judg- 
ment, oral evidence is admissible to sliow 
how credits thereòn come to be allowed, and 
wliat they were allowed for; Humphreys v. 
Bank, 75 Fed. 852, 21 C. C. A. 53S. And 
parol evidence has been admitted to establish 
a contemporaneous oral agreement which in- 
duced the execution of the written contract 
though the effect be to alter or reform the 
latter; Cullmans v. Lindsay, 114 Pa. 170, 6 
Atl. 332; Cake v. Bank, 116 Pa. 270, 9 Atl. 
3Ö2, 2 Am. St. Rep. 600; so when the con- 
tract was a letter “confirming our verbal con- 
tract,” proof of the latter was permitted al- 
though inconsistent with the letter; Holt v. 
Pie, 120 Pa. 439, 14 Atl. 3S9. As a general 
rule the withdrawal of evidence from the 
consideration of tlie jury, by direction of the 
court, cures any error caused by its admis- 
sion; Pennsylvania Co. v. Roy, 102 U. S. 452, 
26 L. Ed. 141; Ilopt v. Utah, 120 U. S. 430, 
7 Sup. Ct. 614, 30 L. Ed. 70S ; but there are 
exceptions, as where too strong an impres- 
sion has been made to be cured by the with- 
drawal; id.; or where the language of the 
withdrawal is insufficient to identify clearly 
what is withdrawn; Throckmorton v. Holt, 
1SO U. S. 552, 21 Sup. Ct. 474, 45 L. Ed. 
663. 

It was held to be no cause of action to give 
false evidence negligcntly but not wilfully or 
corruptly, whereby the plaintiff was convict- 
ed of a criminal offence, tlie conviction still 
standing ; [1002] 1 K. B. 467; which was 
based on a long line of authorities ending 
with Basely v. Matliews, L. R. 2 C. P. 6S4, 
wliich is said to be a novel case, and that 
there would probaMy be no cause of actiou 
even if the c-onviction were reversed; 18 L. 
Q. R. 107- See Peejury. 

As to the distinction between êvidence , 
which corresponds with probatio, and preuve t 
see Preuve. 

See, generally, the treatises on Evidence, 
of Gilbert, Pliillipps, Starkie, Roscoe, Swift, 
Bentham, Macnally, Peake, Greenleaf, Whar- 
ton, Stephen, Rice; Wigmore; Chamberlajme ; 
McKelvey; Jones; Best on Presumption; 
Browne, Parol Ev.; Will. Circ. Ev.; Teee- 
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EVIDENCE, CIRCUMSTANTIAL. See t 

Evidence. 

EVIDENCE, CONCLUSIVE. See Evi- 

DENCE. 

EVIDENCE, DIRECT. See Evidence. 

EVIDENCE, EXTRINSIC. See Evidence. 

EVIDENTIA. See Preuve. 

EVOCATION. In French Law. The aet 

by which a jiulge is deprived of the eogni- 
zance of a suit over which he had jurisdic- 
tiou, for the purpose of conferring on other 
judges tlie power of Occiding it. It is like 
the process by writ of ccrtiorari. 

EWAGE. A toll paid for water-passage. 
Cowell. The saiue as aquagium. 

E W B RIC E. Adultery ; spouse-hreach ; 
marriage-breach. Cowell; Toiuliu, Law Dict. 

EX /E Q U 0 ET BONO (Lat.). In justice 
and good dealing. 1 Story, Eq. Jur. § 9G5. 

EX CONTRACTU (Lat.). From contract. 
A division of aetions is made in the common 
and civil law iuto tliose arising cx contractu 
<from contract) and cx dclicto (froin wrong or 
tort). 3 Rla. Com. 117 ; 1 Chit. Pl. 2 ; 1 Mac- 
keldey, Civ. Law § 193. 

EX DEBITO JUSTITI/E (Lat.). As a debt 
of justice. As a matter of legal right. 3 Bla. 
Com. 48. 

EX DELICTO (Lat.). Actions which arise 
in consequence of a crime, misdemeanor, or 
tort aru said to arise cx dclicto: such are ac- 
tions of case, replevin, trespass, trover. 1 
Chit. Pl. 2; See Ex Contractu; Actions. 

EX DOLO MALO (Lat.). Out of fraud or 
deceit. When a cause of action arises froin 
fraud or deceit, it cannot be supported; ex 
dolo malo non oritur actio. See Maxims. 

EX EMPTO. Out of purcliase; founded on 
purchase. A term of the civil law, adopted 
by Bracton. Inst. 4, G, 2S ; Brac. fol. 102; 
Black, L. Dict. 

E X GRATIA (Lat.). Of favor. Of grace. 
Words used formerly at the beginning of 
royal grants, to indicate that tliey wore not 
made in consequence of any claim of legal 
right. 

E X INDUSTRIA (Lat.). Intentionally. 
From fixed purpose. 

EX MALEFICIO (Lat.). On account of 
miscomluct. By virtue of or out of an illegal 
act. Fsed in the civil law gonerally, aml 
sometimes in the common law. Browne. Stat. 
Frauds 110, n.; Broom, Leg. Max. 351. 

EX MERO MOTU (Lat.). Of mere motion. 
The term is dorived from the klng's lcttcrs 
patent and charters, wliere it signilies tliat 
he grants them of his own mere motion. with- 
ont petition. To prevent injusticc, the courts 
will, ex mero mo!u t make rules and orders 


wliicli the parties wonld not strictly he enti- 
tlcd to ask for. Sce Ex Ghatia; Ex Protrio 
Motu. 

EX MORA (Lat.). From the delay; from 
the default 

EX MORE (Lat.). According to custom. 

E X N EC ESSITATE LEGIS (Lat.). From 
the necessity of law. 

E X N EC ESSITATE REI (Lat.). From the 
nccessity of the thing. Many acts may be 
duiie cx ncccxxitate rci which would uot be 
justitiable without it; and sometimes prop- 
crty is protected cx ncccssitatc rti which un- 
der other circumstances would not be so, or 
a way of necessity will be allowed; Bass v. 
ICdwards, 120 Mass. 445. Property put upon 
the land of another from necessity cannot be 
distrained for rent. See Distress. 

EX 0FFICI0 (Lat.). By virtue of his of- 
fice. 

Many powers are granted and exercised by 
public ollicers which are liot expressly dele- 
gatqd. A judge, for example, may be cx of- 
ficio a conservator of the peace and a justice 
of the iieace. 

EX 0FFICI0 INFORMATION. A crim- 
iual informatiou filcd by the attorney-general 
cx o/Jicio on hehalf of the erown, in the court 
of queeiTs hench, for offences inore imnie- 
diately affeeting the goverumcnt, and to be 
distinguished from iuformations in which the 
crown is the nomiual prosecutor. 4 Stei>h. 
Com. 372. 

EX 0FFICI0 OATH. An oatli used in thc 
Ecclesiastical Courts, by which the person 
who took it swore to make true answer to all 
sueh questious as should be demauded of 
him. Stephen, Cr. Proc. 

EX PARTE (Lat.). Of the one part. 
Many thiugs may be done cx partc , wlicn the 
opposite party lias had noticc. An atlidavit 
or deposition is said to be taken cx purte 
wlien only one of tlie parties atteuds to tak- 
ing the same. An iujunctiou is granted cx 
parte wlien but one side has had a hearing. 
The term cx partc implies au examiuatioii iu 
the prosence of one of the partics aud the nb- 
sence of the otlier. Lincoln v. Cook, 2 Scam. 
(111.) G2. 

**Ex partc t y in the title of a rcportcd case, 
signitios tliat the name followiug is tliat of 
the party upon whose application the ense is 
heard. 

EX PARTE MATERNA (Lat.). On the 
mother's side. Tlie words cx partc tnatcrna 
aml cx partc patcnui have a well-known sig- 
nifieatioii in the law. Tliey are found nsed 
in the books to denote tlie line, or hlood of 
the mother or fathor, and have no such rc- 
stricted or limited sense, as from the mothcr 
or fatlier, exclusively; Banta v. Demarest, 
24 X. J. L. 433; 2 Bla. Coiu. 224. 
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EX PARTE PATERNA (Lat.). On the fa- 

ther’s side. See Ex Parte Materna; De- 

riCENT aND DiSTRIBUTTON. 

EX POST FACTO (Lat.). Prom or by an 
after act; by subsequent matter. The cor- 
relative terru is ab initio . An estate grantcd 
ruay be made good or avoided by rnatter cx 
post facto , when an election is given to the 
party to accept or not to accept; 1 Coke 140. 
A remainderman or reversioner may confirm 
ex post facto a lease granted by a life-tenant 
to last beyond his own life. 

E X POST FACTO LAW. A statute wliich 
w r ould render an act punishable in a manner 
in which it was not punishable w r hen it was 
committed. Fletc-her v. Peck, 6 Cra. (U. S.) 
13S, 3 L. Ed. 162; 1 Kent 408. 

A law made to punish acts committed be- 
fore the existence of such law, which had not 
been declared crimes by preceding law r s. 
Mass. Declar. of Pights, pt. 1, s. 24; Md. 
Decl. of Rights, art. 15. 

A law passed after the commission of the 
offence charged, which inflicts a greater pun- 
ishment than was annexed to the criipe at 
the time of commission, or which alters the 
situation of the accused to his disadvantage. 
In re Wright, 3 Wyo. 4TS, 27 Pac. 565, 13 L. 
R. A. 74S, 31 Am. St. Rep. 94. 

A law which, in its operation, makes that 
criminal w’hich Nvas not so at the time the 
action was performed; or w T hich increases 
the punishment, or, in short, which, in rela- 
tion to the offence or its consequences, alters 
the situation of a party to his disadvantage. 
U. S. v. Hall, 2 Wash. C. C. 366, Fed. Cas. 
No. 15,2S5; see Lindzey v. State, 65 Miss. 542, 
5 South. 99, 7 Am. St. Rep. 674; Fletcher v. 
Peck, 6 Cra. (U. S.) 87, 3 L. Ed. 162; Moore 
v. State, 43 N. J. L. 203, 39 Am. Rep. 55S; 
Ratzky v. People, 29 N. X. 124; Thompson 
v. Utah, 170 U. S. 343, 1S Sup. Ct. 620, 42 L. 
Ed. 1061; In re Medley, 134 U. S. 160, 10 Sup. 
Ct. 3S4, 33 L. Ed. S35. 

Parliament, in virtue of its supreme pow- 
er, may pass sueh laws, beiug sustained by 
discretion alone; 1 Bla. Com. 46, 160. 

By the constitution of the United States, 
congress is forbidden to pass ex post facto 
laws. U. S. Const. art. 1, § 9. And by § 10 
of the same instrument, as well as by the 
constitutions of most, if not all, of the states, 
a similar restricüon is imposcd upon the 
state legislatures. Such an act is void as to 
those cases in which, if given effect, it would 
be ex post facto; but so far only. In cases 
arising after it, it may have effect; for as a 
rule for the future, it is not ex post faeto. 

There is a distinction between ex post fac- 
to laws and retrospective or retroactive 
laws: every ex post facto law must necessa- 
rily be retrospective, but not every retrospec- 
tive law is an ex post facto law ; in general, 
ex post facto laws only are prohibited. 

Ex post facto laws differ from retroactive 
laws. The latter, when imposing taxes or 


providing for thcir assessment and collection, 
are not forbidden by the constitution; the 
former, in that eonstitution, lias reference to 
criminal punishment only; Kentucky Union 
Co. v. Kentucky, 219 U. S. 140, 31 Sup. Ct. 
171, 55 L. Ed. 137. Retrospectiye laws are 
prohibited by the constitutions of the states 
of New Hampshire and Ohio. Soe Rairden 
v. Holden, 15 Ohio St. 207; John v. Bridg- 
raan, 27 Ohio St. 22; Blackburn v. State, 50 
Ohio 42S, 36 N. E. 1S; Kring v. Missouri, 107 
U. S. 221, 2 Sup. Ct. 443, 27 L. Ed. 506; White 
v. Wayne, T. U. P. Charlt. 94. 

It is fully settled that the term ex post 
facto , as used in the constitution, is to be 
taken in a limited sense as referring to crim- 
inal or penal statutes alone, and that the 
poliey, the reason, and the humanity of the 
prohibition against passing ex post facto 
laws do not extend to civil eases, to cases 
that merely affect the private property of 
citizens. But the prohibition cannot be evad- 
ed by giving a civil form to what is, in sub- 
stance, criminal; Cummings v. IMissouri, 4 
Wall. (U. S.) 277, 18 L. Ed. 356 ; In re Gar- 
land, 4 Wall. (U. S.) 333, 1S L. Ed. 366; Bur- 
gess v. Salmon, 97 U. S. 3S5, 24 L. Ed. 1104; 
Green v. Shumway, 39 N. Y. 41S ; Hare, Am. 
Const. L. 547. Divorce not being a punish- 
ment may be authorized for causes happen- 
ing previous to the passage of the divorce 
act; Carson v. Carson, 40 Miss. 349. 

The constitution does not prohibit the 
states from passing retrospective laws gen- 
erally. Some of the most necessary acts of 
legislatiou are, on the contrary, founded up- 
on the principles that private rights must 
yield to public exigencies; Carpenter v. Penn- 
sylvania, 17 IIow. (U. S.) 463, 15 L. Ed. 127; 
Watson v. Mercer, S Pet. (U. S.) 8S, 8 L. Ed. 
S76; Charles River Bridge v. Warren Bridge, 
11 Pet. (U. S.) 421, 9 L. Ed. 773 ; Satterlee v. 
Matthewson, 2 Pet. (U. S.) 3S0, 7 L. Ed. 45S; 
Bank of Hamilton v. Dudley, 2 Pet. (U. S.) 
523, 7 L. Ed. 496; Dash v. Yan Kleeck, 7 
Johns. (N. Y.) 4SS, 5 Am. Dec. 291; Corn. v. 
Lewis, 6 Binn. (Pa.) 271; Wellsliear v. Kel- 
ley, 69 Mo. 343; United States Mortg. Co. v. 
Gross, 93 111. 4$3; Cooley, Const. Lim. 265; 
Callahan v. Callahan, 36 S. C. 454, 15 S. E. 
727. See Drake v. Jordan, 73 Ia. 707, 36 N. 
W. 653; Campbell v. Manderscheid, 74 Ia. 
70S, 39 N. W. 92. 

Test oaths of past loyalty to the govern- 
ment have been held void as ex post facto; 
In re Garland, 4 Wall. (U. S.) 333,. 1S L. Ed. 
366; except as pre-requisites to the exercise 
of thc elective franchise; Green v. Shum- 
way, 39 N. Y. 41S. A law prohibiting the 
sale of intoxicating liquors is not cx post 
facto, State v. Paul, 5 R. 1. 1S5; or a law 
imposing a retrospective tax ; Bonny v. Reed, 
31 N. J. L. 133; Stockdale v. Ins. Co., 20 
Wall. (U. S.) 323, 22 L. Ed. 34S; see, Car- 
penter v. Pennsylvania, 17 How. (U. S.) 456, 
15 L. EcL 127; Pullen v. Com’rs of Wake 
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County, GG N. C. 3G1; or a law providing for 
tlie inllietion of the dcath penalty by means 
of eleetricity which did not apply to crimes 
cominitted before it took effect; People v. 
Nolan, 115 N. Y. GGO, 21 N. E. 10G0; or a 
law authorizing a divorce for past offences; 
Carson v. Carson, 40 Miss. 340; Clark v. 
Clark, 10 N. H. 380, 34 Am. Dee. 1G5; com- 
pare Dickinson v. Dickenson, 7 N. C. 327, 9 
Am. Dec. G0S; or a law providing tliat the 
punishmeiit of future crimes shall lie in- 
creased by reason of past offences; State v. 
Woods, GS Me. 409. 

Statutes proWding for the revocation of 
licenses of physicians of bad moral character 
by state boards have been questioncd as be- 
ing cx post fucto, but the case of Pcople v. 
Hawker, 152 N. Y. 234, 4G N. E. G0T, affirmed 
Hawker v. New Y’ork, 170 U. S. 189, 1S Sup. 
Ct. 5T3, 42 L. Ed. 1002, is said to have set- 
tled that tliey are not; Feople v. Rectz, 12T 
Mich. ST, SG N. W. 39G, affirmed Ueetz v. 
Michigan, 1SS U. S. 505, 23 Sup. Ct. 390, 4T 
L. Ed. 563; Meffert v. Doard of Medical Reg- 
istration, GG Kan. 710, 72 Pac. 247, 1 L. R. A. 
(N. S.) Sll, affirmed Meffert v. Packer, 195 
U. S. G25, 25 Sup. Ct 790, 49 L. Ed. 350. See 

POLICE POWER. 

Where an act provided that one who has 
been convictcd of crime sliall no longer en- 
gage in the praetice of medicinc, it was 
held not to be an additional punishmeut for 
past offenccs or ex post fucto , Lut tliat it siin- 
ply prescribed the qualiücations for the posi- 
tion and the appropriate evidence of such 
qualiücation; Hawker v. New York, 170 U. 
S. 1S9, 1S Sup. Ct. 573, 42 L. Ed. 1002. 

Corporations cannot pass ex post facto by- 
laws; People v. Fire Dept., 31 Mich. 45S. 

Laws under the following circumstances 
are to be considered ex post facto laws with- 
in the words and intent of the proliibition: 
1. Every law tliat makes an action done, be- 
fore the passing of the law, and wliich was 
innocent whcn done, criminal, and punishes 
such action. 2. Evcry law that aggravates 
a crime, or makes it grcater thau it was when 
committed. 3. Every law that changes the 
puiiishmcnt and inflicts a greatcr punisli- 
ment than thc law annexed to thc crime wlieu 
committed (though it would be otherwise of 
a law mitigating the punishment; 3 Story, 
Const. 212). 4. Every law that alters the le- 
gal rules of e\udence, and rcceives less, or 
different, testimony than the law required at 
the time of the commission of the offence, in 
order to convict the offcnder; Calder v. Bull, 
3 Dall. (U. S.) 390, 1 L. Ed. G4S. This con- 
struction, it is said, “has bcen accepted and 
followed as correct by the courts ever since”; 
Cooley, Const. Lim. 325; its suhstance re- 
mains unchanged; Com. v. Ivalck, 239 Pa. 
533, S7 Atl. Gl. See People v. McNulty, 93 
Cal. 427, 2G Pac. 597, 29 Pac. Gl; Com. v. 
Graves, 155 Mass. 163, 29 N. E. 579, 16 L. R. 
A. 256. 

This classification has been generally 
Bouv.—70 


adopted as accurate and complete, but is not 
entirely so. Tlius a law has beeu decided to 
be cx post fucto which was intended to pun- 
ish a crimiual act, prosccution as to wliich 
was already barred by a statute of limita- 
tious; Moore v. State, 43 N. J. L. 203, 39 Ain. 
Rep. 558; but an act which reduces a pun- 
isliment is not cx post fueto as to criiues com- 
mitted prior to its eiiactment; People v. 
Hayes, 140 N. Y. 484, 35 N. E. 951, 23 L. K. 
A. 830, 37 Am. St. Itep. 572; State v. Kent, 
G5 N. C. 311; Doluu v. Tliomas, 12 Alleu 
(Mass.) 421; Mclnturf v. State, 20 Tex. App. 
335. The statcmeiit undcr tlie fourth hea 1 
also miuires modiücatiou. Convictioiis un- 
der changes iu the rules of evideuce have 
been hcld not unconstitutional; Sto ;os v. 
People, 53 N. Y. 1G4, 13 Am. Rep. 492; Jac- 
quins v. Com., 9 Cush. (Mass.) 279; State v. 
Williams, 14 Ricli. (S. C.) 2S1; Mrous v. 
State, 31 Tex. Cr. R. 597, 21 S. \V. 7G1, 37 
Am. St. Rep. 834; Maguiar v. Ilenry, M Ky. 
1, 4 Am. St. Rep. 182; Kobinson v. State, 84 
Ind. 452; Thompsou v. Mi>souri, 171 U. S. 
380, 1S Sup. Ct. 922, 43 L. Ed. 204 ; though it 
seems to be settled tliat a law requiring a 
Icss degrce of evideuee cannot be applied t<> 
a previous offence. But changes in the 
forms, in the manner of passing seutence, or 
the qualifications of jurors, do not fall witli- 
in the prohibition ; Com. v. Pliillips. 11 Pick. 
(Mass.) 2S; Lybarger v. State, 2 Wash. 552, 
27 Pae. 449, 1029; In re Wright, 3 Wyo. 47s, 
27 Fac. 5G5, 13 L. R. A. 748, 31 Am. St. Kop. 
94; City Council of Aiulerson v. O’Donuell, 
29 S. C. 355, 7 S. E. 523, 1 L. R. A. G32. 13 
Am. St Rep. 72S; nor will a provision re- 
ducing the nurnber of peremptory challeiiges 
on a prosecution for a capital offence, thougli 
applied to cases where the offence was com- 
mitted before the chauge was made; Mathis 
v. State, 31 Fla. 291. 12 South. G81; Soutli 
v. State, SG Ala. G17, G South. 52; nor un 
amcudmcnt which confers jurisdiction in a 
criminal causc iqiou a division of the su- 
preme court less iu numbers and different in 
persounel frorn the court as organizod wheü 
the crime was counnittcd; Duucnn v. Mis- 
souri, 152 U. S. 377, 14 Sup. Ct. 570, 38 L. Ed. 
485. A chauge of crimiual procedure applied 
to thc trial of crimes committed hefore it 
took effcet is not e.r post facto , unless it af- 
fects some substantial right to wliich the 
accused was eutitled wlicu the allcged of- 
fonce was committed ; State v. Carter, 33 La. 
Aim. 1214; Kring v. Missouri, 107 U. S. 221, 
2 Sup. Ct. 443, 27 L. Ed. 50G. 

Statutes rcgulating procodure. if they leave 
untouclied all the substantial protections 
witli whieli existing law surrounds the per- 
son accuscd of crime, are liot within the con- 
stitutional iuhihition; Duncan v. Missouri, 
152 U. S. 37S, 14 Sup. Ct. 570, 3S L. Ed. 485; 
Thompson v. Missouri, 171 U. S. 3S0, 1S Sup. 
Ct. 922, 43 L. Ed. 201. A statuto adinittiug 
evidence of a partieular kiud iu a crimiual 
casc upon an issue of fact, which was not 
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admissible imder the rules of evidence at the 
timc the offence was c-ommitted, is not ex 
post fucioj Thompson v. Missouri, 171 U. S. 
3S0, 1S Sup. Ct. 922, 13 L. Ed. 204 ; though in 
his classification of ex post facto laws Mr. 
Justice Chase, in Calder v. Bull, 3 Dall. (U. 
S.) 3S6, 1 L. Ed. 64S, includes every law that 
alters the legal rules of evidence, and re- 
quires less or different testimony than the 
law required at the time of the commission 
of the offence in order to convict the offender. 

In Missouri, after conviction of a capital 
offence and verdict set aside because of the 
admission of papers for comparison of hand- 
writing mereiy, the icgislature changed the 
iaw so as to admit such papers; on a new 
trial, it was held merely a c-hange of a rulê 
of evidence, which could be applied in the 
triai of an offence committed before its enact- 
ment; Thompson v. Missouri, 171 U. S. 3S0, 
1S Sup. Ct. 922, 43 L. Ed. 204. 

The supreme court of the United States 
has decided that a constitutional provision, 
requiring all grand and petit jurors to be 
qualified electors, able to read and write, and 
enjoining on the iegislature to provide by law 
for listing and drawing persons so qualified, 
but declaring that, until otlierwise provided 
by law, all crimes should be tried as though 
no change had been made (Const. Miss. 1890), 
went into effect immediately on its adoption, 
so far as the qualifications of jurors were 
concerned ; that one who committed a crime 
after the adoption of the constitution, but 
before the legislature passed a new jury law, 
could be tried, after the passage of such a 
law, by a jury selected under its provisions; 
and that, as the new law did not aggravate 
the crime previously committed, or infiict a 
greater punishment, or alter the rules of evi- 
dence, its application to the trial of the ac- 
cused did not make it an ex post facto law; 
Gibson v. Mississippi, 162 U. S. 565, 16 Sup. 
Ct. 904, 40 L. Ed. 1075. But where the consti- 
tution of Utah provided for the trial in 
courts of general jurisdietion of criminal cas- 
es not capital by a jury of eight, it was beld 
ex post facto in its application to felonies 
committed before the territory became a 
state, beeause the constitution of the United 
States, gave tlie accused, at the time of the 
commission of the offence, the riglit to be 
tried by a jury of twelve persons, and made 
it unlawful to deprive him of his liberty ex- 
cept by the unanimous verdict of such a jury ; 
Thompson v. Utah, 170 U. S. 343, 1S Sup. Ct. 
620, 42 L. Ed. 1061. 

For a review of the history of the ex post 
facto clause of the constitution in connection 
witli its adoption, and with its subsequent 
construction by tlie federal and state courts, 
see Kring v. Missouri, 107 U. S. 221, 2 Sup. 
Ct. 443, 27 L. Ed. 506. 

See also In re Medley, 134 U. S. 160, 10 
Sup. Ct. 3S4, 33 L. Ed. S35; Cooley, Const. 
Lim. ch. ix. ; Sto. Const. §§ 1345, 1373; Wade, 


Retro. L.; Pat. Fed. Rcstr. ch. vi.; Jolinson, 
Ex Post Facto Laws; Black, Const. Prohibi- 
tions; Pomeroy, Const. Law; 4 L. Mag. & 
Ilev., 4th 59; Savigny, Confl. Laws; 22 Ain. 
L. Itev. 523 ; Myer, Vested Rights; 3 L. R. A. 
181, note; 1 L. R. A. 632, note; Fishcr, Evo- 
lution of Const.; Retrospective. 

EX PR0PRI0 M0TU (Lat.). Of his own 

accord. 

EX PR0PRI0 VIG0RE (Lat.). By its own 

force. 2 Kent 457. 

EX REL. See Ex Relatione. 

EX RELATI0NE (Lat.). At the informa- 
tion of; by the relation. A bill in equity, for 
example, may in many cases be brought for 
an injunction to restrain a public nuisance 
ex rclatione (by information of) the parties 
immediately interested in or affected by the 
nuisance; 1S Ves. 217; Van Bergen v. Van 
Bergen, 2 Johns. Ch. (N. Y.) 3S2; Corning v. 
Lowerre, 6 Johns. Ch. (N. Y.) 439; Pennsyl- 
vania v. Bridge Co., 13 How. (U. S.) 51S, 14 
L. Ed. 249; Georgetown v. Canal Co., 12 Pet. 
(U. S.) 91, 9 L. Ed. 1012. 

It is frequently abbreviated ex rel. See 
Relator. 

EX TEMP0RE (Lat.). From the time; 
without premeditation. 

EX VI TERMINI (Lat.). By force of the 
term. 

EX VISCERIBUS (Lat. from the bowels). 
From the vital part, the very essence of the 
thing. 10 Co. 24 b; Homer v. Shelton, 2 
Metc. (Alass.) 213. Ex visceribus verborum 
(from the mere words and nothing else); 1 
Story, Eq. § 9S0. 

EX VISITATIONE DEI (Lat.). By or 
from the visitation of God. In the anc-ient 
law, upon a prisoner arraigned for treason or 
felony standing mute, a jury was impanelled 
to inquire whether he stood obstinately mute, 
or was dumb ex visitatione Dei; 4 Steph. 
Com. 391. This phrase is frequently employ- 
ed in inquisitions by tlie coroner, where 
it signifies that the death of the deceased is 
a natural one. 

EXACTI0N. A wilful wrong done by an 
ofiicer, or by one who, under color of his of- 
fice, takes more fee or pay for his services 
than the law allows. 

Between extortion and exaction there is this dif- 
ference: that in the former case the officer extorts 
more than his due, when something is due to him; 
in the latter, he exacts what is not his due, when 
there is nothing due to him. Co. Litt. 36S. 

EXACT0R. In Old English and Civi! Law. 

A collector. Exactor regis (collcctor for the 
king). A collector of taxes or revenue. Vicat, 
Voc. Jur.; Spelman, Gloss. The term exac- 
tion early came to mean the wrong done by 
an othcer, or one pretending to have author- 
ity, in demanding or taking any reward or 
fee for that matter, cause, or thing which the 
law allows not. Tcnnes de la Ley . 
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EXAMINATION. In Criminal Law. The 

iuvestigation by an authorized niagistrate 
of the eireumstances which constitute the 
grouuds for an aecnsation against a person 
arrested on a criminal charge, witli a view 
to diseharging the person so arrested, or to 
seeuring his appearauce for trial by the 
pro])er court, aud to preserving tbe evidcnee 
relatiug to the matter. 

Practically, it is accompiished by brlnglug the 
person accused, togcther with wituesses, before a 
magistratc (generaiiy a justice of the peace), who 
thcreupon takes down in writiug the evidence of the 
witnesses, and any statements which thc prisoner 
may see fit to make. If no cause for detention 
appears, the party is dischargcd from arrest. If 
suificient cause of suspicion appears to warrant 
putting him on trial, he is committed, or requircd 
to givc baii or enter into a recognizance to appear 
at the propcr time for trial. Thc witnesses are also 
frequentiy required to recognize for their appear- 
aucc ; though in ordinary cascs oniy their own re* 
cognizance is required. Thc magistrate signs or 
certifles the minutes of the evidence which he has 
taken, and it is deiivered to the court before whom 
the triai is to be had. The object of an examiuation 
is to enabie the judge and jury to see whcther the 
wituesses are cousistent, and to ascertain whether 
the offence is bailable. 2 Leach 552. And see 4 
Sharsw. Bla. Com. 29G. 

At common law, the prisoner could not be 
interrognted by the mugistrate; but under 
the statutes 1 & 2 Phil. & M. c. 13, 2 & 3 
. Phil. & M. c. 10, tlie provisions of which 
have been substantially adopted in most of 
the states, the magistrate is to examine the 
prisoner as well as the witnesses. 1 Greenl. 
Ev. § 224; 4 Bla. Com. 200; Itosc. Cr. Ev. 44; 
Ky. & M. 432. 

The examination should be taken and com- 
pleted as soon as tlie nature of the case will 
admit; Cro. Eliz. S29; 1 Ilale, Pl. Cr. 5S5; 
2 id. 120. The prisoner must not be put up- 
on oath, but the witnesses must; 1 Phil. Ev. 
100; Archb. Cr. Tr. & Pl. 3S0. The prisoner 
formerly had no right to tlie assistauce of 
an attorney; but tbe privilege was granted 
at the discretion of tbe magistrate; 2 Dowl. 
& R. S0; 1 B. & C. 37. Now, however, a pris- 
oner is permitted to have counsel as a mat- 
ter of course. The magistrate’s return and 
certificate are conclusive evidence, and ex- 
clude parol evidence, of what the prisoner 
said on that occasion with rcference to the 
charge; 2 C. & K. 223; 5 C. & P. 102; 1 Mood. 
& M. 403. See Confession; Recognizance. 

In Practice. The interrogation of a wit- 
ness, in order to ascertain his knowlodge as 
to the facts in dispute between parties. 

The cxamination in chicf is tliat made by 
tbe party calling the witness; tlie cross-cx - 
amination is thsit made by the otlier party. 
In the examination in chief the counsel cau- 
not ask leading questions, except in particu- 
lar cases. See Ckoss-Examination ; Leadinq 
Questions. 

The examination is to be made in open court, 
when practicablc; but when, on account of age, 
sickness, absence from the jurisdiction, or other 
cause, the witness cannot be so examiued, thcn iu 
civil causes it may be made before authorized 
commissioners. 


The interrogation of a person wlio is de- 
sirous of perfurming soim* act, or availiug 
hiinself of sume privilege of the law, iu or- 
der to ascertain if all the n*qi'irLMiH?nts of 
the law have been complic*<I witb, conducted 
by and before an otlicer having autliority for 
the purpose. 

Thero are many acts whieh cau bc of vaiidity and 
binding furce only upon an <.xau -u *n. Thu ', in 
many stales, a marricd woman mu t be privat^ty 
examined as to whcther she has gi\en bcr con'cnt 
frecly and witbout rcstraint to a dccd whn h - he ap- 
pears to have execotcd ; see Acknov i c *t..T ; au 
lusolvent who wishcs to take the bencfit of i ins *i- 
vent laws, one wbo is about to become b un I f >r 
anothcr in iegal proceedings, a bankrupt, ctc., mu t 
submit to an examination. 

EXAMINED C0PY. A phrase applicd to 
dcsignute a paper wliich is a copy of a rec- 
ord, public book, or register, and whicli has 
been comparcd with the original. 1 Campb. 
400. 

Sucli examined eopy is admitted ln evl- 
dence, because of tlie public inconvenience 
which would arise if such record, public 
book, or register were removed from place 
to place, and because auy fraud or mistake 
made in tbe examincd copy would be so easi- 
ly detccted; 1 Greenl. Ev. § 91; 1 Stark. Ev. 
1S9. But in an answer in chancery on which 
tlie defendant was indicted for perjury, or 
where the original must be produced in order 
to identify tbe party by proof of haiulwrit- 
ing, an examined copy would not be evidence; 

, 1 Mood. & R. 189. See Corv. 

EXAMINERS. See Examination; Spe- 

CIAL EXAMINER. 

EXAMINERS IN CHANCERY. Ollicers 
who examine, upon oath, witnesses pruduced 
on eitlier side upon such interrogatories as 
the parties to any suit cxhibit for that pur- 
pose. Cowell. 

The examiner is to administer an oath to 
the party, and then repeat the intcrrogatories 
one at a time, writing down the answer 
himself; 2 Dan. Ch. IT. 1002. Anciently, 
tlie examiner was one of the judgcs of the 
conrt: hence an examiiiation before the e.\- 
aminer is said to be an examiuation in 
court; 1 Dan. Ch. Tr. 1053. 

EXANNUAL R0LL. A roll containing the 
illeviable fines and desperate debts, which 
was read ycarly to tlie sbcrifT (in the an- 
eient way of delivering the sherilT’s ac- 
counts), to see what miglit be gutteii. Ilale, 
Sberiffs 07 ; Cowell. 

EXCAMB. In Scotch Law. To exchange. 
Excambion , excliangc. Thc words are cvi- 
dently derivcd from tlic Latin cxcumb/Mwi. 
Bell, Dict Sec Exciiange. 

EXCAMBIAT0R. An exchangcr of lands: 
a broker. Obsolote. 

EXCAMBIUM (Lat). In E nglish Law. 
Exchange; a recompeuse. 1 Keevc, Ilist. 
Eng. Law 442. 





EXCELLENCY 


1108 


EXCEPTION 


EXCELLENCY. A title given by courtesy 
to the governors of the states, to the Presi- 
dent of the United States, and to ambassa- 
dors. 

EXCEPTIO REI JUDICAT/E. A Roinan 
law term equivalent to a plea of former 
judgment. Bigelow, Estoppel 41. 

EXCEPTION (Lat exoipere: ex , out of, 
eapere, to take). A clause in a deed by 
which the lessor excepts something out of 
that which he before granted by the deed. 

The exciusion of something from the ef- 
fect or operation of the deed or contract 
which would othei’wise be included. 

An exception differs from a reservation (q. v .),— 
the former being always of part of the thing grant- 
ed, the latter of a thing not in esse, but newly cre- 
ated or reserved ; the exception is of the whole of 
the part excepted; the reservation may be of a 
ri«ht or interest in *he particular part affected by 
the reservation. See Ballou v. Harris, 5 R. I. 419 ; 
Hammond v. Woodman, 41 Me. 177, 66 Am. Dec. 219 ; 
State v. Wilson, 42 Me. 9 ; Adams v. Morse, 51 Me. 
498 ; Gould v. Glass, 19 Barb. (N. Y.) 192; 2 B. & 
C. 197. The two words, however, are often used 
indiscriminately; Stockwell v. Couillard, 1 l 9 Mass. 
231; Barnes v. Burt, 38 Conn. 541. An exception 
differs, also, from an explanation, which, by the use 
of a videlicet, proviso, etc., is allowed only to ex- 
plain doubtful clauses precedent, or to separate and 
distribute generals into particulars; Cutler v. 
Tufts, 3 Pick. (Mass.) 272. See Reservation. 

To make a valid exception, these things 
must concur: first, the exceptiou must be 
by apt woi’ds, as, “saving and excepting, , ’ 
etc.; see Keeler v. Wood, 30 Vt. 242; Ballou 
v. Harris, 5 R. I. 419; Hammond v. Wood- 
man, 41 Me. 177, GG Am. Dec. 219; Midgett 
v. Wharton, 102 N. C. 14, 8 S. E. 77S; second, 
it must be of part of the thing previously 
described, and not of some other thing; 
third, it must be of part of the thing only, 
and not of all, the greater part, or the ef- 
fect of the thing granted; Rickardson v. Mil- 
bum, 11 Md. 339; Adams v. Warner, 23 Vt. 
395; an exception, therefore, in a lease which 
extends to the whole thing demised is void; 
fourth , it must be of such thing as is severa- 
ble from the demised premises, and not of an 
insepai’able incident; Backenstoss v. Stahler's 
Adm’rs, 33 Pa. 251, 75 Am. Dec. 592; Good- 
rich v. R. R., 37 N. H. 167; fifth, it must be 
of such a thing as he that excepts may kave, 
and which properly belongs to him; sixth, 
it must be of a particular thing out of a gen- 
eral, and not of a particular thing out of a 
particular thing; seventh , it must be particu- 
larly described and set forth; a lease of a 
tract of land except one acre would be void, 
because that acre was not particularly de- 
seribed; Co. Litt. 47 a; Hay v. Storrs, Wright 
(Ohio) 711; Jackson v. Hudson, 3 Johns. 
(N. Y.) 375, 3 Am. Dec. 500; Darling v. 
Crowell, 6 N. H. 421; Altman v. McBride, 4 
Strobh. (S. C.) 208; see Painter v. Water 
Co., 91 Cal. 74, 27 Pac. 539. Exceptions 
against common right and general rules are 
construed as strictly as possible; Hays v. 
Askew, 50 N. C. 63. When a gi'antor makes 


a valid exception, the thing excepted remains 
the property of himself or his heirs; but if 
he has no valid title to it, neither he nor 
his heirs can recover; Fisher v. Min. Co., 97 
N. C. 95, 4 S. E. 772. 

In Equity Practice. The allegation of a 
party, in wiiting, that some pleading or pro- 
ceeding in a cause is insufficient 

In Civil Law. A plea. Merlin, Rêpert. 

Declinatory exceptions are suck dilatory 
exceptions as merely decline the jurisdiction 
of the judge before whom the action is 
brought. La. Code Proc. 

Dilatory exceptions are such as do not 
tend to defeat the action, but only to retard 
its progress. 

Declinatory exceptions have this effect, as well 
as the exception of discussion offered by a third 
possessor or by a surety in an hypothecary action, 
or the exception taken in order to call in the war- 
rantor. Noble v. Martin, 7 Mart. N. S. (La.) 282; 
Howard v. The Columbia, 1 La. 420. 

Peremptory exceptions are those which 
tend to the dismissal of the action. 

Some relate to forms, others arise from the law. 
Those which relate to forms tend to have the cause 
dismissed, owing to some nullities in the proceed- 
ings. These must be pleaded in limine litis. Per- 
emptory exceptions founded on law are those which, 
without going into the merits of the cause, show 
that the plaintiff cannot maintain his action, either 
because it is prescribed, or because the cause of 
action has been destroyed or extinguished. These 
may be pleaded at any time previous to definitive 
judgment; Pothier. Proc. Civ. pt. 1, c. 2, ss. 1, 2, 3. 
These, in the French law, are called Fins de non 
recevoir. 

In Practice. Objections made to the deci- 
sious of the court in the course of a trial. 
See Bill of Exception. 

EXCEPTION T0 BAIL. An objection to 
the special bail put in by the defendant to 
an action at law made by the plaintiff on 
grounds of the insufficiency of the bail. 1 
Tidd, Pr. 255. 

EXCESS. When a defendant pleaded to 
an action of assault that the plaiutiff tres- 
passed on his land, and he would not depart 
when ordered, whereupon he mollitcr manus 
imposuit, gently laid hands on him, the repli- 
cation of excess was to the effect that the 
defendant used more force than necessary. 
Wharton. 

EXCESSIVE BAIL. Bail which is per se 
unreasonably great and clearly ^dispropor- 
tionate to the offence involved, or which un- 
der the peculiar circumstances appearing is 
shown to be so in the particular case. Ex 
parte Ryan, 44 Cal. 558; Ex parte Duncan, 
53 Cal. 410. 

EXCHANGE. In Commercial Law. A ne- 

gotiation by which one person transfers to 
another funds which he has in a certain 
place, either at a price agreed upon or which 
is fixed by commercial usage. 

This transfer is made by means of an lnstrument 
wbich represents such funds and is well known by 
the name of a blll of exchange (g. v.). The price 
above the par value of the funds so transferred I® 
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called the premium of exchange, and lf under tbat 
value the difference Is caiied the dtscounf,— either 
being called the rate of exchange. 

The par of exehange is the value of the 
money of one country in that of another, 
and is either real or nominal. The nominal 
par is that whieh has heen fixed by law or 
usage, and, for the sake of uniformity, is 
not altercd, the rate of exehange alone 
fluctuating. The real par is that based on 
the weight and fineness of the coins of tlie 
two countries, and fluetnates with ehanges 
in the eoinage. The nominal par of exehange 
in tliis country on England, settled in 1799 
by aet of congress, was four dollars and for- 
ty-four eents for the pound sterling; but by 
suecessive cbanges in the eoinage this value 
has bcen inercascd, the real miut par at 
prcsent being JJyLSGG 1 /*». The course of ex- 
ehange means the quotations for any giveu 
time. 

Tlie transfer of goods aiul chattels for oth- 
er goods and ehattels of cqual value. This 
is more commonly ealled barter. Where a 
party deposits wheat with a mill company, 
expeeting to receive a proportionate amount 
of fiour, it eonstitutes an exehnnge and not 
a sale; Martin v. Mill Co., 49 Mo. App. 23. 
One cannot, as having been defrauded there- 
by, reseind an exchange of property, without 
tendering a retum of his property to the 
othcr, unless it is absolutely worthless; 
Johnson v. Flynn, 97 Mich. 5S1, 56 N. W. 939. 

The distinetion between a salc and ex- 
ehange of property is rather one of shadow 
than of substance. In botb cases the title 
to property is absolutely transferred, and 
the same rules of law are applicable to tlie 
transaction, whetber the eonsideration of the 
eontract is money or by way of bartcr. It 
ean make no essential differenee in tbe rights 
and obligations of parties that goods and 
merehandise are transferred and paid for by 
other goods and merehandise instead of by 
money, which is but. the representative of 
value or property; Com. v. Clark, 14 Gray 
(Mass.) 372. 

Tke profit whieh arises from a maritime 
loan, when such profit is a pcrecntage on 
the money lent, eonsidering it in the light 
of money lent in one plaee to be returued 
in another, witli a differcncc in ainount in 
the snm horrowed and that paid, arising 
from the differenee of timc and plnee. The 
term is commonly used in this sense by 
Freneh writers. Ilall, Mar. Loans 50, n. 

The plaee whcre merchants, eaptaius of 
vessels, exchange-agcnts, brokcrs, etc., assem- 
ble to transact tbeir business. Codc dc 
Comm. art. 71. See Stocic Exciiange. 

In Conveyancing. A luutiial grant of equal 
interests in land, tbe one in considcration 
of the other. 2 Bla. Com. 323; Littleton 02; 
Shep. Touchst 2S9; Digby, R. P. 308. It is 
said that exehange in the United States does 
not difl'er from bargain and sale. 1 Bouvier, 
Inst. n. 2059. 


There are five cireumstanees neeessary to 
an exehangc. That the estates given be 
equal. That the word cxcambium , or ex- 
ehange, he uscd,—which cannot be supplicd 
by any other word, or dcscribed by eircum- 
locution. That there be an (»xecution bv en- 
try or claim in thc life of the parties. That 
if it be of things which lie in grant, it be 
by deed. That if the lands lie in several 
counties, or if the tliing lie in grant, tliotigh 
they be in one county, it beby deed indented. 
In practice tbis mode of conveyancing is 
nearly obsolete. 

See Cruisc, Dig. tit. 32; Com. Dig.; Co. 
Litt. 51; 1 Waslib. It. P. 159; Cass v. Thomp- 
son, 1 N. II. 05, S Am. Dec. 30; Maydwoll v. 
Carroll, 3 Harr. & J. (Md.) 301; Stmff v. 
Swafford Bros., 79 Ia. 135, 44 N. W. 293; 
Close v. Crossland, 47 Minn. 500, 50 N. W. 
094; Williamson v. Woten, 132 Ind. 202, 31 
N. E. 791; Gunter v. Leekey, 30 Ala. 591 : 

ItEAL ESTATE BUOKEU. 

EXCHANGE, BILLS 0 F. See Bills or 
Excuange. 

EXCHEQUER (Law Lat. scaccarium: 
Nor. Fr. cschcquicr) . In English Law. A 
department of tlie government which lias 
tlie inanagement of the collection of the 
king’s revenue. 

The name is said to be derived from the chequer- 
ed cioth which covcred the table on which some of 
the king’s accounts were made up and the amounis 
indicated by counters. 

It eonsisted of two divisions, onc for the 
reeeipt of revenue, the other for adininister- 
ing justice. Co. 4th Inst. 103; 3 Bla. Com. 
44, 45. See Court of Exciiequeu; Court oe 

EXCIIEQUER ClIAMBER. 

EXCHEQUER BILLS. Bills of eredit is- 
sued by autliority of parlianient. 

Tbey coustitute the medium of transaction 
of business betwccn tbe bank of Englaiul 
and tbe govermnent. Tbe exchotiuer hills 
eontain a guarantee from government wbieh 
seeures the holders against loss by fiuctua- 
tion. Wbarton; MeCnlloch, Coimn. Dict 

EXCISE. An inlainl imposition, paid 
soraetimcs upon tbe consumption of tbe eom- 
modity, and frequently upon the rctail sale. 
1 Bla. Coin. 318; Story, Const. § 950; Cooley. 
Tax. 4. See Oliver v. Washington Mills, 11 
Allen (Mass.) 208. 

Excises are a species of taxcs, eonsisting 
gencrally of duties laid upon tlie iuanufac- 
turc, salc, or consumption of commodities 
within the country, or upou eertain calliugs 
or occupations, oftcn taldng the form of ex- 
aetions for lieenscs to pursue thcm. Pollock 
v. Trust Co.. 157 U. S. 429, 15 Sup. CL 073, 
39 L. Ed. 759. 

In Art. I, see. S, of the constitution con- 
gress lias powcr to lay and colleet taxes, du- 
ties, imposts, and exeises to pay the debts 
and provide for the common defense and gen- 
eral welfare of the United States, but all du- 
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ties, imposts ancl excises shall be uniform 
tkroughout tlie Enitecl States. The power 
of congress under this elause is co-extensive 
with the territory of the United States and 
extends to the territori.es; Loughborougk v. 
Pdake, 5 Wheat. (U. S.) 317, 5 L. Ed. 9S; 
The Cherokee Tobacco, 11 Wall. (U. S.) 61G, 
20 L. Ed. 227. 

Duties, imposts, and excises were used com- 
prehensively to cover customs and excise du- 
ties imposed on importation, consumption, 
manufacture and sale of certain commodi- 
ties, privileges, particular business transac- 
tions, vocations, occupations and the like; 
Thomas v. U. S., 192 U. S. 363, 24 Sup. Ct. 
305, 48 L. Ed. 481. “Excises usually look to a 
particular subject, and levy burdens with 
reference to the act of manufacturing them, 
selling them, etc. They are or may be as 
varied in form as the acts or dealings with 
which the taxes are concerned. Impost du- 
ties take every conceivable form, as may by 
the legislative authority be deemed best for 
the general welfare. They have been at all 
times often specific. Tkey have sometimes 
been discriminatory, particularly when deem- 
ed necessary by reason of the tariff legisla- 
tion of other countriesKnowlton v. Moore, 
178 U. S. 41, 88, 20 Sup. Ct. 747, 44 L. Ed. 
969. 

Taxes held to be exeises, and to be dis- 
tinguished from direct taxes, are : Upon the 
business of an insurance company; I’acific 
Ins. Co. v. Soule, 7 Wall. (U. S.) 433, 19 
L. Ed. 95; on the circulation of state banks; 
Veazie Bank v. Fenno, 8 Wall. (U. S.) 533, 
19 L. Ed. 4S2; or notes of any town, city, or 
municipal corporation paid out by any bank 
or banker; Merchants’ Nat. Bank v. U. S., 
101 U. S. 1, 25 L. Ed. 979 ; a succession tax ; 
Knowlton v. Moore, 178 U. S. 41, 20 Sup. Ct. 
747, 44 L. Ed. 969; on the interest paid by 
a corporation on its bonds; Mickigan C. R. 
Co. v. Coilector, 100 U. S. 595, 25 L. Ed. 647; 
on carriages; Hylton v. U. S., 3 Dall. (U. 
S.) 171, 1 L. Ed. 556; on passing title to real 
estate; Sckoley v. Rew, 23 Wall. 331, 23 L. 
Ed. 99; internal revenue tax; U. S. v. Vas- 
sar, 5 Wall. (U. S.) 462, 18 L. Ed. 497; 
Springer v. U. S., 102 U. S. 586, 26 L. Ed. 
253; stamp duties ; Treat v. White, 1S1 U. 
S. 264, 21 Sup. Ct. 611, 45 L. Ed. 853; Pat- 
ton v. Brady, 1S4 U. S. 608, 22 Sup. Ct. 493, 
46 L. Ed. 713; on oleomargarine or artificial 
butter; McCray v. U. S., 195 U. S. 27, 24 
Sup. Ct. 709, 49 L. Ed. 78, 1 Ann. Cas. 561; 
on sales of property at an exckange; Nicol 
v. Ames, 173 U. S. 509, 19 Sup. Ct. 522, 43 
L. Ed. 7S6; on the business of sugar refin- 
ing; Spreckels Sugar Refin. Co. v. McClain, 
192 U. S. 397, 24 Sup. Ot. 376, 4S L. Ed. 496; 
on contracts of sale of stock; Thomas v. U. 
S., 192 U. S. 363, 24 Sup. Ct. 305, 4S L. Ed. 
481; on agreements to sell skares of stock, 
denominated calls by New York stockbro- 
kers; Treat v. White, 1S1 U. S. 264, 21 Sup. 
Ct. 611, 45 L. Ed. S53; on tobacco manufac- 


tured for consumption; Patton v. Brady, 184 
U. S. 608, 22 Snp. Ct. 493, 46 L. Ed. 713. 

Taxes held not valid as excises are: Ou 
the occupation of an itnporter tlie same as 
on the imports; Brown v. Maryland, 12 
Wheat. (U. S.) 419, 6 L. Ed.. 678; on the in- 
come of United States securities the same 
as a tax on the securities; Weston v. 
Charleston, 2 Pet. (U. S.) 449, 7 L. Ed. 481; 
income from an office the same as a tax on 
the office; Minis v. U. S., 16 I'et. (U. S.) 435, 
10 L. Ed. 791; on a bill of lading the same 
as a duty on the article i’epresented by it; 
Almy v. California, 24 tlow. (U. S.) 169, 16 
L. Ed. 644; a tax upon interest on bonds as 
upon the security; Nortliern C. R. Co. v. 
Jackson, 7 Wall. (U. S.) 262, 19 L. Ed. 88; 
on auction sales of goods as a tax on the 
goods sold ; Cook v. Pennsylvania, 97 U. S. 
566, 24 L. Ed. 1015; tax on incorne from in- 
terstate commerce as a tax on tlie commerce; 
Pkiladelpliia & S. Mail S. S. Co. v. Pennsyl- 
vania, 122 U. S. 326, 7 Sup. Ct. 1118, 30 L. 
Ed. 1200 ; Leloup v. Port of Mobile, 127 U. 
S. 640, 8 Sup. Ct. 13S3, 32 L. Ed. 311; tax 
on the rents or income of real estate is a 
direct tax; Pollock v. Trust Co., 157 U. S. 
429, 15 Sup. Ct. 673, 39 L. Ed. 759; tax 
upon income from municipal bonds; id .; li- 
cense fees on certain lines of business in a 
single territory ; Binns v. U. S., 194 U. S. 
486, 24 Sup. Ct. 816, 48 L. Ed. 1087. 

It is within the power of congress to in- 
crease an excise as well as a property tax, 
and such an inci'ease may be made at least 
while the pi'operty is held for sale and befoi’e 
it has passed into tlxe hands of the con- 
sumer; and it is no part of the function of 
the court to inquii’e into the reasonableness 
of the excise, either as l'espects the amount 
or the property upon which it is imposed; 
Patton v. Brady, 184 U. S. 608, 22 Sup. Ct. 
493, 46 L. Ed. 713. See Tax. 

Though an excise tax be so onerous that 
it amounts to a destruction of the business, 
or even if intended to do so, it is within the 
power of congress and the courts have no 
power to revise its judgment; McCray v. 
U. S., 195 U. S. 27, 24 Sup. Ct. 769, 49 L. Ed. 
78; Patton v. Brady, 1S4 U. S. 608, 22 Sup. 
Ct. 493, 46 L. Ed. 713, where it was said 
“that it is no part of the function of a court 
to inquire into tke reasonableness of the ex- 
cise, either as respects the amount, or the 
pi’operty upon which it is imposed.” 

Territory acquired as a result of the Span- 
ish War became territory appurtenant to the 
United States, but not a part of it witkin 
the revenue clause of the constitution; 
Downes v. Bidwell, 1S2 U. S. 244, 21 Sup. Ct. 
770, 45 L. Ed. 10S8; Dooley v. U. S., 1S3 U. 
S. 153, 22 Sup. Ct. 62, 43 L. Ed. 128. 

EXCLUSIVE (Lat. ex , out, claudere , to 
shut). Not including; debarring from par- 
ticipation. Shut out; not included. 

An exclusive right or privilege, as a copy- 
right or patent, is one wliich may be ex- 
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ercised and enjoycd only by the person au- 
thorized, while all otliers are forbidden to 
interfcre. 

EXCOMMUNICATION. An ccclcsiastical 
sentcnce ijrouounced by a spiritual judge 
against a Cliristian rnan, by wliich lie is 
excluded froin the body of the clnirch, and 
disabled to bring any action or sue any 
person in tlie common-law courts. Bac. Abr.; 
Co. Litt. lod, 104; Nance v. Busby, 01 Tenn. 
303, 1S S. W. S74, 15 L. R. A. S01. 

In early times it was the most frequent and the 
most severe method of cxecuting ecclesiasticai cen- 
sure, although proper to be used, said Justinian 
(Nov. 123), ouly upon grave occasions. Thc effect of 
it was to remove the excommunicated person not 
only from the sacred rltes, but from the society of 
men. In a ccrtain sense it intcrdicted the use of flre 
and water, like the punishment spoken of by Ccesar 
(lib. 6, de Bcll. Gall.) as inflicted by the Druids. 
Innocent IV. called it the nerve of ecclesiastical 
discipline. On repeutance, the excommunicated pcr- 
son was absolved and received again to communion. 
These are said to be the powers of binding and loos- 
ing,—the keys of the kingdom of heaven. This kind 
of punishment seems to havc been adoptcd from the 
Roman usage of interdicting the use of flre and 
water. Fr. Duaren, De Sacris Eccles. Ministcriis, 
lib. 1, cap. 3. See Ridley, View of the Civil and 
Ecclesiastical Law 245. 

It was the process by whlch the English ecclesias- 
tical courts cnforced their process. If the excom- 
municate did uot submit within 40 days, the court 
significd the fact to the crown and thereon a writ 
excommunicato capiendo issued to the sheriff, who 
took and imprisoned tbe offender till he submitted. 
When he submitted, the bishop signified this fact, 
and a writ de cxcommunicato deliberando (to re- 
lease an excommunicate) issued. An excommuni- 
cate could not serve upon juries, be a witness in 
any court, or bring an action, real or personal. In 
1813 the writ de contumace capiendo was substituted 
to enforcc appearance and punish contempt, the 
rules applicable being the same as beforc. Excom- 
munication is still a punishment by the earlier 
writ for offences of ecclesiastical cognizance, but 
the only penalty is imprisonment not exceeding six 
months; 1 Holdsw. Hist. E. L. 400. For the form 
of the writ see id. 433. 

EXC0MMUNICAT0 CAPIENDO (Lat. for 
taking an cxcommnnicated person). In Ec- 
clesiastical Law. A writ issuing ont of ehan- 
cery, founded on a bisliop’s ceriificate that 
the defcndant had been excommunicated. rc- 
turnable to the king’s bench. 4 Bla. Com. 
415; Bac. Abr. Esvcommunication , E. See 
Cro. Eliz. 224, (580 ; Cro. Car. 421 ; Cro. Jac. 
5G7; 1 Ssilk. 203. 

EXCULPATI0N. See Letters of Excul- 
fation. 

EXCUSABLE H0MICIDE. The killing of 
a hnman being, wlien the party killing is not 
altogether free froin ltlame, but the necessity 
which renders it exeusahle may be said to 
liave been partly induced by his own act. 1 
East, Pl. Cr. 220. Sec TIomicide. 

EXCUSATI0 (Lat.). I n Civil Law. Ex- 
cuse. A cause from exemption from a dut.v, 
such as absQiice, insutlicient age, etc. Vicat, 
Toc. Jur., aud reference there given. 

EXCUSE. A reason alleged for the do- 
ing or not doing a thing. 

Thls word preseuts two ideas, differlng essentlally 
from each other. Xn one case an excuse may be 


made in order to show that the party accused is not 
guiity; in another, by 6howlng that though guilty 
he is !ess so than he appears to be. Take, for ex- 
ample, the case of a sheriff who has an execution 
against an individual, and who, in performancc of 
his duty, arrests him: ln an action by the defend- 
ant against the sheriff, the latter may prove the 
facts, and this shali be a sufficient excuse for hlm ; 
this is an excuse of the flrst kind, or a complete 
justiflcation ; the sherlff was guilty of no offencc. 
But suppose, secondly, that the shcriff has an execu- 
tion against Paul, aud by mistake, and w'ithout any 
malicious design, he arrests Peter iustead of Paul: 
the fact of his having the execution against Paul 
and the mistake being made wlll not justify the 
sherlff, but it will extenuate and cxcuse his conduct, 
and this will be an excuse of the second kind. 

Persons are sometimes excused for the commis- 
slon of acts which oKdinarily are crimes, eithcr be- 
cause they had no intention of doing wrong, or be- 
eause they had no power of judging, and thcrefore 
had no crimlnal will, or, havlng pow’cr of judging, 
they had no choicc, and were compelled by neces- 
sity. Among the first class may be piaced lnfants 
under the age of discretion, lunatics, and married 
w r omen committing certain ofTences in the prescnce 
of their husbands. Among acts of tbe second kind 
may be classed the beating or killing anothcr in 
self-defence, the destruction of property in order 
to prevent a more serious calamity, as the tearing 
down of a house on flre to prevent its sprcading ti 
the neighboring property, and the like. See Dalloz, 
Dict. 

EXCUSSI0 (Lat.). In Civil Law. Ex- 
hausting the prineipal debtor bcfore proceed- 
ing against the surety. Discussion is used 
in the same sense in Scotch law. Vicat, 
Excussionis Bencficium. 

EXECUTE. To complete: to make; to 
perform; to do; to follow out 

The term is frcquently used in law; as, 
to cxceute a deed, which means to make a 
deed, including espeeially signing. sealing, 
and delivery. To execute a contract is to 
perform the contract. To execute a use is 
to merge or unite the equitable estate of 
tlie ccstui que usc in tlie legal estate, under 
the statute of uses. l'o execute a writ is 
to do the act eommanded in the writ. To 
execute a criminal is to put him to death 
according to law, in pursuance of his sen- 
tence. 

EXECUTED. Done; completed; effec- 
tuated ; performed ; fully diselosed ; vested ; 
giving present right of eini>loyment. 

EXECUTED C0NSIDERATI0N. See Cox- 
SIDERATION. 

EXECUTED C0NTRACT. One wliich has 
been fully perfonued. Tlie statute of frauds 
I does not apply to sueh contracts; Amlerson 
Scliool Tp. v. Milroy Lodgc F. & A. M., 130 
lnd. 10S, 20 N. E. 411. 30 Am. St. Rep. 2u0; 
Ilarris v. Ilarper, 4S Kan. 418, 20 Bac. 007 : 
Brown v. Bailey, 150 Pa. 121, 2S Atl. 215; 
Lagerfelt v. McKie, 10O Ala. 430, 14 South. 
2S1: Doherty v. Doe, 1S Colo. 450, 33 Pac. 
10)5; Showalter v. McDonnell, S3 Tcx. 15S, 
1S S. W. 401. Sce Contracts. 

EXECUTED ESTATE. Au estate where- 
by a present interest passes to and resides 
in tlie teiiant, not dependent upon any sub- 
sequent cireumstance or contingeucy. They 
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are more commonly called estates in posscs - 
sion. 2 Bla. Com. 162. 

An estate where there is vested in the 
grantee a present and immediate right of 
present or future enjoyment. An estate 
which confers a present right of present en- 
joyment. 

When the right of enjoyment ln possession ls to 
arise at a future period, only the estate is executed ; 
that is, it is merely vested in point of interest: 
where the right of immediate enjoyment is annexed 
to the estate, then only is the estate vested in pos- 
session. 1 Prest. Est. 62; Fearne, Cont. Rem. 392. 

Executed is synonymous with vested. 1 
Washb. R. P. 11. 

EXECUTED REMAINDER. One giving a 
present interest, thougli the enjoyment may 
be future. Fearne. Cont. Rem. 31; 2 Bla. 
Com. 10S. See Remainder. 

EXECUTED TRUST. A trust of which 
the scheme has in the outset been completely 
declared. Ad. Eq. 151. One in which the 
devise or trust is dircctly and wholly de- 
clared by the testator or settler, so >as to 
attach on the lands immediately under the 
deed or will itself. 1 Greenl. Cruise, Dig. 
3S5; 1 Jac. & W. 570. “A trust in which 
the estates and interest in the subject-mat- 
ter of the trust are completely limited and 
defined by the instrument creating the trust, 
and require no further instruments to com- 
plete them.” Bisph. Eq. 31. See Trust ; Ex- 

ECUTOBY TRUST. 

Also used when, by the statute of uses, the 
property passes directly to the beneficiary, 
being executed by the statute. See Executed 
Use. 

EXECUTED USE. A use with which the 
possessiou and legal title have been united 
by the statute of uses. 1 Steph. Com. 339 ; 2 
Sharsw. Bla. Com. 335, note; 7 Term 342; 
12 Ves. Ch. 89; 4 Mod. 380. 

EXECUTED WRIT. A writ the command 
in which has been obeyed by the person to 
wliom it was directed. 

EXECUTION. The accomplishment of a 
thing; the completion of an act or instru- 
ment; the fulfilment of an undertaking. 
Thus, a contract is executed when the act 
to be done is performed; a deed is executed 
when it is signed, sealed, and delivered. See 
Gaskill v. King, 34 N. C. 221. Where the 
party is present and directs another to sign 
for him, no written authority is necessary; 
Mut. Ben. Life Ins. Co. v. Brown, 30 N. J. 
Eq. 193; McMurtry v. Brown, 6 Neb. 368; 
Jansen v. McCahill, 22 Cal. 563, S3 Am. Dec. 
S4; Fitzpatrick v. Engard, 175 Pa. 393, 34 
Atl. 803; Reed, St. of Fr. § 1063. 

In Criminal Law. Putting a convict to 
death, agreeably to law, in pursuance of his 
sentence. This is to be performed by the 
sheriff or his deputy ; (see 4 Bla. Com. 403 ;) 
or under the laws of the United States, by 
the marshal. Under the Pennsylvania prac- 
tice, the governor issues a mandate to exe- 


cute the sentence of death. The origin of 
tlie custom and the forms of maudate and 
return thereto are found in Com. v. Hill, 1S5 
Pa. 3S5, 39 Atl. 1055, per Mitchell, J. He 
points out that the superior courts at West- 
minster issued warrants of death, and the 
Court of King’s Bench, being held before the 
king himself, had further power to issue ex- 
ecution of judgments on attainder in parlia- 
ment or in other courts. The practice of 
mandates prevails in other states. See Com. 
v. Costley, 118 Mass. 35; Lowênberg v. Peo- 
ple, 27 N. Y. 336; In re Dyer, 56 Kan. 4S9, 
43 Pac. 783; Holden v. Minnesota, 137 U. S. 
4S3, 11 Sup. Ct. 143, 34 L. Ed. 734; State v. 
Oscar, 13 La. Ann. 297. 

Where a day of execution is fixed by the 
court and is an integral part of the sentence, 
and the day has passed, the court should 
fix a new day ; Com. v. Hill, 1S5 Pa. 397, 39 
Atl. 1055; Ex parte Howard, 17 N. H. 545; 
Nicholas v. Com., 91 Va. 813, 22 S. E. 507; 
State v. Cardwell, 95 N. C. 643; In re Cross, 
146 U. S. 271, 13 Sup. Ct. 109, 36 L. Ed. 969 
(apparently on a statutory direction). See 
Crimes; Electrocution ; Garrotb* Gltillo- 
tine ; Hanging. 

In Practice. Putting the sentence of the 
law in force. 3 Bla. Com. 412. The act of 
carrying into effect the final judgment or de- 
cree of a court 

The writ which directs and apthorizes the 
ofiicer to carry into effect such judgment. 

Final exccution is one which authorizes 
the money due on a judgment to be made 
out of the property of the defendant. 

Execution quousque is such as tends to 
an end, but is not absolutely final: as, for 
example, a capiaè ad satisfaciendum , by 
virtue of which the body of the defendant 
is taken, to the intent that the plaintiff 
shall be satisfied of his dcbt, etc., the impris- 
oninent not being absolute, but until he shall 
satisfy the sarne. 6 Co. 87. 

Execution, iu civil actions, is the mode of 
obtaining the debt or damages or other 
thing recovered by the judgment; and it is 
either for the plaintiff or defendant. For 
the plaintiff upon a judgment in debt, the 
execution is for the debt and damages; or 
in assumpsit , covenant , case, replevin, or 
trespass, for the damages and costs; or in 
detinue, for the goods, or their value, with 
damages and costs. For the defendant upon 
a judgment in replevin, the execution at com- 
mon law is for a return of the goods, to 
which damages are superadded by the stat- 
utes 7 Hen. VIII. c. 4, § 3, and 21 Hen. VIII. 
c. 19, § 3; and in other actious upon a judg- 
ment of non pros., non suit, or verdict, the 
execution is for the costs only; Tidd, Pr. 
993. 

After final judgment signed, and even be- 
fore it is entered of record, the plaintiff 
may, in general, at any time within a year 
aud a day, and whilst the parties to the 
judgment continue the sarne, take out exe- 
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cutioD; provided there be no writ of error 
depending or agreement to the coutrary, or r 
where this is allowed, security cntered for 
stay of executiou. Bnt after a year and a 
day from the time of siguing judgmeut the 
plaintiff cannot regularly take out execu- 
tion witliout reviving the judgment by scire 
faeias, unless a ficri facias, or capias ad sat- 
isfacicndum , etc., was previously sued out, 
returned, and filed, or he was hindercd from 
suing it out by a writ of error; and if a 
writ of error be brought, it is, generally 
speaking, a supcrscdcas of execution from 
the time of its allowance; provided bail, 
when necessary, be put in and pcrfected, in 
due time. See Tidd, IT. 904; Elliott v. May- 
field, 3 Ala. 223. 

Writs of execution are judicial writs issu- 
ing out of the c-ourt where the record is 
upon which they are grounded. Tlence, when 
the record has becn removed to a higlier 
court by writ of error or ccrtiorari , or on 
appeal, either the execution must issue out 
of that court, or else the record must be re- 
turned to the inferior court by a remittitur 
(q. v.) for the purpose of taking out exeeu- 
tion in tiie court below. The former is the 
practice in England ; the latter, iu some of 
the United States. 

The object of execution in personal ac- 
tions is offected in one or more of the three 
following ways. 1. By the seizure and sale 
of personal property of the defendant 2. 
By the scizure of his real property, and 
either selling it or detaining* it until the is- 
sues and profits are suflicient to satisfy the 
judgment. 3. By seizing his person and 
holding hiiu in custody until he pays the 
judgment or is judicially declared insolvent. 

These proceedings, though taken at the 
i*nstanee and under the direction of the par- 
ty for whom judgment is given, are con- 
sidered the act of the law itself, and are in 
all cases performed by the authorized min- 
ister of the law. The party or his attorney 
obtains, from the offic'e of the court where 
the record is, a writ, based upon and reciting 
the judgment, and dirccted to the sheriff 
(or, where he is interested or otherwise dis- 
qualified, to the coroncr) of the county, 
commanding him, in the name of the sov- 
ereign or of the state, that of the goods and 
chattels or of the lands and tenements of 
the defendant in his bailiwick he cause to 
be madc or lcvicd the sum recovcrcd, or 
that he seize the person of tlie defendant, 
as the case may be, and have the same be- 
fore the court at the return day of the writ. 
Tliis writ is delivered by the party to the 
officer to wbom it is directed, who tbonce- 
forth becomes rcsponsible for bis perform- 
ance of its mandate, and in case of oiuission, 
mistake, or misconduct is liable in damages 
to the person injured, whetker he be the 
plaintiff, the defendant, or a stranger to the 
writ. 

Wken property is sold under execution, 


the proceeds are applied to the satisfaction 
of the judgment and the costs and charges 
of the proceedings; and the surplus, if there 
be any, is paid to the defeudant in execu- 
tion. 

Exccution against pcrsonal properUj. 
Whcn the property consists of goods and 
chattels, in which are includetl terms for 
years, the writ used is th e ficri facias {q. v.). 
If, aftcr levying on the goods, ctc., under a 
fieri facias , they remain unsold for waut of 
buyers, etc., a supplemental writ may issue, 
which is called the vcnditioni cxponas. At 
common law, goods and chattels niight al«o 
he taken in execution undcr a lcvari faeias; 
though now perhaps the most frequeiit use 
of tiiis writ is in executions against real 
property. 

Where it is souglit to reach an equitable 
interest a bill in equity is sometimes üled 
in aid of an exocution: Laut v. Manley, 75 
Fed. G27, 21 C. C. A. -457. 

Wben the property eonsisted of choscs in 
action , whether debts due the defendant or 
any other sort of credit or interest l'clong- 
ing to him. it could not be taken in oxecm- 
tion at common law; but now, under statu- 
tory provisions in many of the states, such 
property may be reached by a procoss in the 
nature of an attachment, called an attach - 
mcnt execution or vxccution attachmcnt. 
See Attacit ment; Ckeditors’ Bill. 

Exccution against rcal cstute. Where 
lands are absolutely liable for tiie payment 
of debts, and can be sold in exeeution, the 
process is by ficri facias and vcnditioni er- 
ponas. In Pennsylvania the land cannot 
be sold in cxecution unless the sberiff’s juiy, 
under tlie fieri facias , find tbat the profits 
will not pay the debt in seven years. But, 
practically, lands are almost never extend- 
effi And, in general, uuder coimuon-law 
practice, lands are not subject to sale under 
exeeution, until after a levy bas been made 
uuder tbe ficri facias , and they are appraised 
uuder an inquisition. They are thon liable 
to be sold undor a venditioni crponas. 

Tbere are in Englaud- writs of execution 
against land whicli are not in gcneral use 
here. The extent (q. v.), or crtcndi facias, 
is tlie usual process for the king’s debt, The 
levari facias (q. v.) is also used for the 
king’s debt, and for the subjoct on a rccopni- 
zancc or statutc staplc or mcrchant (q. v.), 
and on a judgmeut in seirc facias, in whicb 
latter case it is also generally employed in 
tbis country. 

Erccution against thc pcrson. This is cf- 
fccted by tlie writ of capias ad satisfaci - 
cndum, uuder which the sheriff arrests the 
defendant and imprisons him tlll he satisfies 
the judgment or is discharged by process of 
, law; Erecm. Ex. 451. See Insolvency. 
This execution is not fiual, the imprison- 
ment not being absolute; whence it has 
been called an execution quou^quc; 6 Co. S7. 

Besides the ordiuary judgment for the 
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paymeut of a sum certain, there are spe- 
ciflc judgments, to do somc particular tfling. 
To this the execution must correspond: on 
a judgment for plaintiff in a real action, 
the writ is a ha'bere facias scisinani; in 
ejectment it is a habere facias posscssionem; 
for the defendant in replevin, as has already 
been mentioned, the writ is de retorno ha- 
bcndo. 

Still anotlier sort of judgment is that in 
rem, confined to a particular thing: snch 
are judgments upon nieehanics’ liens and 
muuicipal claims, and, in the peculiar prac- 
tice of Pennsylvania, on scirc facias npon 
a mortgage. In such cases the execution 
is a writ of levari facias. A confession of 
judgment upon warrant of attorney, with 
a restriction of tlie lien to a particular tract, 
is au analogous instance; but in such case 
tliere is no peculiar form of execution; 
though if the plaintiff should, in violation 
of his agreement, attempt to levy on other 
land than that to which his judgment is 
confined, the court on motion would set 
aside the execution. 

An execution issued in direct violation of 
an express agreement not to do so, except 
in a certain contingency which has not hap- 
pened, will be set aside; Feagley v. Norbeck, 
127 Pa. 238, 17 Atl. 900. 

The lien of an execution from the judg-. 
ment or decree of a court of record relates 
to its teste, and attaches to all personalty 
owned by the debtor between the teste and 
the levy so as to defeat the title of all in- 
termediate purcliasers; Edwards v. Thomp- 
son, 85 Tenn. 720, 4 S. W. 913, 4 Am. St. Rep. 
807; not only in the county in which judg- 
ment was rendered, but everywhere in the 
state; Cecil v. Carson, 86 Tenn. 139, 5 S. 
W. 532. A sale’ under execution transmits 
only the debtor’s estate, in the same plight 
and subject to all the equities under which 
he held it; Threadgill v. Redwine, 97 N. C. 
241, 2 S. E. 526. 

In Connecticut, Massachusetts, and Maine 
by cominon law and immemorial usage, un- 
der a judgment against a town, the prop- 
erty of any inhabitant may be taken in exe- 
cution; Bloomfield v. Bank, 121 U. S. 121, 
7 Sup. Ct. SG5, 30 L. Ed. 923. 

See Exemption; Fieri Facias ; Home- 
stead ; Siteriff. 

EXECUTION PAREE. In French Law. A 

right founded on an act passed before a 
notary, by which the creditor may imrne- 
diately, without citation or summons, seize 
and cause to be sold the property of his 
debtor, out of the proceeds of which to re- 
ceive his payment. It imports a confession 
of judginent, and is not unlike a warrant 
of attorney. La. Code of Proc. art 732; 6 
Toullier, n. 208; 7 id. 99. 

EXECUTIONER. The name given to him 
who puts criminals to death, according to 
their sentence; a hangman. 


In the United States there are no execu- 
tioners by profession. It is the duty of the 
slieriff or marshal to perform this ofiice, or 
to procurc a deputy to do it for him. 

EXECUTIVE. That power in the govern- 
ment which causes the laws to be executed 
and obeyed. 

It is usualiy confided to the hands of the chief 
magistrate ; the president of the United States is 
invested with this authority under the national gov- 
ernment; and the governor of each state has the 
executive power of the state In his hands. 

The officer in whom the executive power 
is vested. 

EXECUTIVE COMMITTEE. See Direc- 

TORS. 

EXECUTIVE POWER. Authority exer- 
cised by thatj department of government 
which is charged with the administration 
or exeeution of the laws as distinguished 
from the legislative and judicial functions. 

“ ‘Executive power/ which the constitu- 
tion declares shall be ‘vested’ in the presi- 
dent, includes power to carry into execu- 
tion the national laws—and including such 
other powers, not legislative or judicial in 
their liature, as might from time to time 
be delegated to the president by congress 
—as the prosecution of war when declared 
—and to take care that the law be faith- 
fully executed.” 1 Curtis, Const. Hist. 578. 

The separation of the three primary govern- 
mental powers as found in the constitution of the 
United States and of the separate states is the 
culmination of a revolution which had long been in 
progress in Europe. As is pointed out by a recent 
writer all governmental power was formerly united 
in the monarch of the middle ages. As the rcsult of 
experience there was a separation of the state from 
the government, the former being termed the con- 
stitution-making power and the latter the instru- 
mentalities by which administration was from time 
to time set in motion and carried on. Further ad- 
vances in experience indicated the necessity of the 
distribution of powers by which there should be a 
deliberative body for the formulation of the rules 
and regulations under which the state should exist 
and its affairs be administered ; another which 
should be the medium by which these rules and 
regulations forming the body of municipal law 
should be carried into effect; and a third to which 
should be committed the functions known ln the 
science of government as judicial. The latter, under 
the government of the United States, has reached 
its highest development and exercises an authority 
in some instances over the other two departments 
of the government elsewhere unknown, even going 
so far as to define the limits of their authority and 
to declare vold legislative acts. See Constitution- 
a u. This theory of the distribution of the powers of 
government among three distinct authorities, inde- 
pendent of each other, was first formulated b5 
Montesquieu, Esprit des Lois, b. xi. c. vi. The ab- 
solute independence of the three branches of gov- 
ernment which was advocated by Montesquieu has 
not been found entirely pragticable in praetice, and, 
although the threefold division of powers is the 
basis of the American constitution, there are many 
cases in which the duties of one department are to 
a certain extent devolved upon and shared by an- 
other. This is illustrated in the United States and 
in many of the states by the veto power which 
vests in the executive a part of the legislative 
àuthority, and on the other hand by the require- 
ment of the confirmation by one branch of the legls- 
lature of executive appointments. The practical 
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■dlfficulty In the way of an exact dlvlsion of powers 
Is thus well exprcssed: “Although the executlve, 
legislative, and supreme judlcial powers of the gov- 
ernmeut ought to be forever scparate and distinct, 
it is also true that the science of governmeui is a 
practical one ; therefore, whlle each should ürtnly 
maintaln the essential powers belonglng to it, it 
cannot be forgotten that the three co-ordinate parts 
constitute one brotherhood whose common trust re- 
qulres a mutuâl toleratlon of thc oceupancy of what 
seems to be a 'common because of vlcinage’ border- 
lng on the domains of each Brown v. Turncr, 70 
N. C. 93, 102. In Englaud, there is in parliamcnt a 
practlcal unlon of all the goverumental powers, that 
body having absolute power of sclectlng the agents 
through whom, in fact, is cxerclscd the exccutive 
power theoretically vested in the crown, and the 
final Judicial authority on appeal rcmaining in the 
Ilouse of Lords. There is, notwithstaiuliug, a com- 
plete recognition of the threefold uature of govern- 
mental power which is not lost nor destroyed by 
the unity of tbe fiual depositary of it all. 

While the sclence of government in modern tlmes 
may be said to accept the gcncral thcory of the 
separation of powers, subject to limitations and ex- 
ceptions suggested, the appiication of the theory 
has not been uniform. Great difflculty has been 
found in practice in determining the depositary of 
executlve power and whether it should be vested in 
one man or a board of coutrol, the latter being sup- 
posed to insure deliberation and possibly to prevent 
tyranny, and the other bcing more conduclve to ef- 
ficient administratlon. See 2 Sto. Const. §§ 1419-23; 
xMontcsq. Espr. de L. b. xi. ch. vi. ; De Lolme, 
Const. Eng. b. 2, ch. 2; Federaiist No. 70; 1 Kent 
271. The necessity for the latter has led to the al- 
most universal adoption of the plan of having a 
single executive head, and the principal remaining 
difficulty has been the extent and character of the 
power to be entrusted to it. This is in part the re- 
sult of tbe effort to appiy too rigidly the theory of 
the absolute separation of powers already shown to 
be impracticablc. Another difficulty has becn said 
to arlse from the failurc to recognize that execu- 
tive powcr really comprises two functions, the polit- 
ical or governmental and the administrative. The 
former concerns the relations of the chief executive 
authorlty wlth the great powers of government, the 
latter relates to the practical managcment of the 
public service. It has been said that the executive 
authority, as understood in the Amcrican states, is 
mainly a political chief, that in France and to a 
less extent in England its position as an adminis- 
trator is more important, while in the federal gov- 
ernment in this country it is both, as it is also in 
Germany ; 1 Goodnow, Comp. Adm. L. 51. 

The proper trcatment of this subject involves the 
consideratlon of the systems of executive adminis- 
tratlon developcd in the principal countrles of thc 
world which have adopted the principle of the 
dlstrlbution of powcrs. Only the briefest summary, 
however, is hcre practicable. 

Tbe general theory of the distrlbution of powers 
In Great Britain is very. rmich like that in the 
prlncely governments of Germany. The residuum 
of governmental powers Is in the crown, and the 
crown may cxerclse all authority not exprcssly 
otherwlse delegated, but It rests wlth parliament to 
declde ultiraately what powers shall be exerclsed 
by the crown and how lt shall excrclse them ; here- 
in lt differs from the Gcrruan system. From the 
comprehenslve Norraan Idea of royalty whlch com- 
blned all the sovereign powcrs of the Saxon and 
Dane with those of the feudal theory of monarchy 
exemplifled at the tlme in France, there developed 
at flrst hereditary and dcspotic power whlch was 
gradually limitod by the necossity of the concurreut 
action of parllament for the Imposition of taxes and 
the enactment of laws affecting the ordinary rcla- 
tions of indfviduals. Latcr It was considered that 
a law once enacted could not be changed wlthout 
the conscnt of parllament, and finally the latter 
body assumed the right *o lnltiatc as wcll as ap- 
provo laws, and the ciown lost its original power 
of veto whlch has certalnly become obsolcte. though 
it has becn sald to be merely dormant and sus- 


ceptlble of belng revived; 2 Todd, Parl. Govt. ln 
Eng. 390. See 1 Stubb^, Const. Hi t. of Ena. 33S. 
The result of thls developmcnt is that parliament 
has assumed most of the legUlative power, though 
many matters not regulated by It are controlled by 
the crown whlch exercises a large ordinan e power 
both independcnt and suppl m» ntary. The r wn 
has lost both the taxing power and the Judi lal 
power, but retalns In large part ita old exe«utive 
powers, and Its action Is controlled \cry largely by 
a body whoae power has gradually dev loped, viz., 
the privy councll. The crown may do anythlng 
whlch It la not forbldden to do and possc ses the 
admlnistratlve as well as the politi al p wer. It 
may create officea as well as flll th< m, and both 
remove and direct the incumbents. The erown 1. . 
thercfore, the chlef both of the admini trativc and 
political dcpartments of the exccutive powcr, Its 
position belng modlfied by the princlple that Ita 
advlsers, wlthout whom it cannot act, must pos e.a 
the confidence of the majorlty in the house of com- 
mons. The prlnclple of parliamentary responsibillty 
puts the crown in the posltlon of reignlng but not 
governing; but so long as It possessea the confl- 
dence of the house of commons lt has very ex- 
tensive exccutive powers, and in councll may dcclare 
war and make treaties, whlch in other countries 
can be done only with the consent of the lcgis- 
lature. The crown ls in theory irresponslble, but 
when its minlsters nre ln a mlnorlty in tbe house 
of common It chooses new mlnisters who will have 
the confidenee of parliament, or dissolve3 parlla- 
ment ln the hope that the new body wlll have eon- 
fldence in the exlsting ministers, but the theory 
Is that in all cases the crown and not parliament 
admlnisters. See Pom. Const. Law § 176 ; 1 Goodn. 
Comp. Adm. L. ch. vl. 

In France the executlve power Is vested In a 
presldent elccted by the legislature. His positlon ls 
sald by a recent wrlter, probably on acount of ihe 
monarchical traditions in France, to be moro lm- 
portant from thc admlnistratlve point of view and 
less from a political point of view than that of the 
President of the United States. he havlng no veto 
power. He has qulte an unlimited powcr of ap- 
pointment and also a very extcnsive power of re- 
moval, not only of officers appointed by hiir.self, 
but of local admlnlstratlve officers; as mayors of 
communes ; Law, Apr. 5, 1SS4; and he may dissolve 
local and municlpal leglslatlve bodics in the de- 
partments and communes ; LL. Aug. 10, 1S71, and 
Apr. 5, 1SS-1. In additlon to hls power of executing 
laws, he bas in many cases authorlty to supplemcnt 
the law wlthout any dclegation of leglsatlve powcr 
by wbat are known as decrecs. Thls supplemcntal 
power is accorded to him under a constitutional 
provision that he shall watch over and scrare tho 
execution of the laws. and ibe dlffereucc b* tween 
the interpretation put upon thls and the similar 
provislon in the Unitcd Statcs constitutlon is ac- 
credlted to the monarchical tradltions of the coun- 
try, and the resulting Idea that the residuary gov- 
ernmental power ls vested In the executive and not, 
as in this country, in congress. The presidmt is 
also held to a greater responsiblllty for his action 
than In the American systvm. 1 Goodnow, Comp. 
Adm. L. ch. Iv. 

In Germany the conceptlon of exccutlvo power is 
much broader than In the United States, and it la 
more important from the admlnistrative point of 
vicw. There are important ronstitutional limita- 
tions on the actlon of the Prlnce, or executivo liead 
of the subdivlsions of the empire; but in the ab- 
sence of such Ilmltatlons he ls recognized as having 
the govcrnmcntal power, belng as in Franee the 
posscssor of the residuum of the government.il pow- 
er. The limitatlons upon hls actlon by the constitu- 
tlòn are found in tho rcqulrement of leglslative 
conscnt for the valldity of lcglslatlve acts affect- 
ing frcedom of person and property and the flnan- 
cial aflairs of the govcrnment. Judiclal power ad- 
ministered by courts Independent of the control of 
the executlvc. and the neccssity that each of hls 
officlal acts must be countersigned by a minister 
who is responsible for it either to the legislature 
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or to the criminal courts. The administrative pow- 
ers are very extensive, including that of appoint- 
ment and removal, and a very wide power of di- 
rection, together with the authority to mâke de- 
crees or ordinances as to all matters not regulated 
in detail by legislation. 

In the imperial government, the Emperor occu- 
pies, from the administrative point of view, about 
the same position as the President of the United 
States. He has a general power of appointment 
and of administrative direction, which latter is, 
however, exercised under the responsibility of the 
chancellor, who must countersign all acts by which 
it is exercised; hut just what the responsibility of 
the iatter officer is seems to be undefined other than 
that he may be called upon to defend his policy be- 
fore the federal council. The Emperor does not 
bave any ordinance power except such as is ex- 
pressly mentioned in the constitution or delegated 
by the legislature, and in the exercise of it he often 
requires the consent of the federal council. He is 
entirely irresponsible. id. ch. v. A leading German 
commentator regards>the governmental form of the 
empire as a republic ; 1 Zorn, Das Reichsstaats - 

recht, 162. 

In the United States, the federal execu- 
tive power is vested in the president. In 
all tlie states the chief executive is the gov- 
ernor. With respect to the power of the lat- 
ter the differences in the state constitutions 
make it necessary, for "brief statements of 
the executive officers and their duties, to re- 
fer for more detailed information to the 
constitutions of the states, while compara- 
tive views of the provisions on particular 
points may be found in Stimson, Am. Stat. 
Law. Many features are common to most 
of the states and, making due allowance for 
differences of detail, the character of the of- 
ficer is substantially the same. In general, 
it may be noted that he is commander of 
the state militia, subject to the paramount 
federal constitutional control wlien it is in 
the actual service of the United States : he 
has in most cases a pardoning power (ex- 
cept in some states for treason), as to which, 
however, there is a growing tendency to lim- 
it it by requiring the reconnnendation of a 
board of pardons, either such in name or ef- 
feet, usually composed of several executive 
officers, virtute offlcii; he has usually a veto 
power which compels the reconsideration of 
legislation by a two-thirds vote in most cas- 
es, but in some, three-fifths, and in others a 
mere majority; in most of the states he has 
power to summon the legislature in extra 
session, and to adjourn its sessions when the 
two houses disagree as to the time. As a 
rule, the governor’s power of appointment is 
confined to minor state officials, and he has 
no power of removal except for cause and 
after a hearing. He is usually charged with 
the duty of sending messages to the legisla- 
ture containing his views and recommeiula- 
tions upon public questions. Tlie constitu- 
tional powers vested in the governor alone 
are addressed to and regulated by his own 
uncontrolled discretion; for example, where 
an officer assuming to act as governor, in his 
absence, had issued a proclamation conven- 
ing the legislature in extraordinary session, 


the governor having returned previous to the 
time named for the meeting, and issued a 
second proclamation, revoking the first, it 
was held that, the power of convening the 
legislature being discretionary, the call might 
be recalled before the mceting took place; 
People v. Parker, 3 Neb. 409, 19 Am. Rep. G34. 

Under the United States constitution the 
governor of a state may call upon the presi- 
dent, when necessary, for aid in the enforce- 
ment of the laws. 

His limited power of removal makes his 
power of direction and administration very 
slight ne is in effect a poütical rather than 
an administrative officer, his powers Of the 
former class having inci^eased while those 
of the latter class have been gradually cur- 
tailed. In this respect his relative position 
is quite the reverse of that of the president. 
For a discriminating review of this subject, 
see 1 Goodn. Comp. Adm. L. ch. iii. 

The right of the executive officers named 
in the constitution to exercise all the powers 
properly belonging to the executive depart- 
ment is given indisputably by the constitu- 
tion; State v. Savage, 64 Neb. G84, 90 N. W. 
S98, 91 N. W. 557. They may, unless limited 
by eonstitution or statute, determine as to 
the time and place where the exercise of 
their jurisdiction is neccssary, and the peo- 
ple and local officers of that locality have no 
constitutional or statutory right to be heard 
on that question; Gilmore v. Penobscot, 107 
Me. 345, 78 Atl. 454. 

The executive power possessed by the 
president must be considered historically in 
order to reach an adequate view, both of 
its present scope and limitations and its 
growth since the adoption of the constitu- 
tion. It is to be observed primarily that in 
the United States there is the fundamental 
condition that the executive power, whether 
of president or governor, is expressly grant- 
ed, and the residuum of sovereignty is in the 
legislature, either federal or state as the case 
may be, aud not in the executive, as in 
France and Germany, actually so, or, as in 
England, theoretically so. This remark is 
equally true as to its general results, not- 
withstanding decisions, that the express 
grant of exeeutive power carries with it cer- 
tain implied powers. These were still pow- 
ers of executing the laws, and not, as in the 
countries named, of supplementing or adding 
to them. 

Though it Is often said that the framers of the 
United States constitution, in creating the office of 
president, had in view, as a model, the Engiish 
king; Pom. Const. Law § 176, a more recent and 
probably correct view is that the office was rather 
modelled upon the colonial governor; 1. Goodnow, 
Comp. Adm. L. 52, and 1 Bryce, Am. Com. 36. An 
examination of the powers of the executive In each 
of the three colonies of New York, Massachusetts, 
and Virginia leads Professor Goodnow to the con- 
clusion that the American constitutional executive 
pow'er was that which has been called the politicai 
or governmental power, and which had usually been 
exercised by the colonial governor, to which was 
added the carrying on of foreign relations, which. 
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fn the colonlal perlod, were undcr the control of 
the mother country, and afterwards of thr* con- 
tlnental congress. The fact that the constltutlon, 
in vesting in the presidcnt the executive power, 
used the term as one whose meaning would be 
readlly understood, undoubtcdly leads to the con- 
clusion that the general powers so characterized 
were such as people of the states were accustomed 
to havo exercised by the governors, ürst of the 
colonics and then of the- states. But see Stevens, 
Sources Const. U. S. ch. vl. 

The speeific powers conferred by tlie con- 
stitution iu addition to the geueral provision 
vestiug the executive power in him, are that 
he shall be coirunander-in-chief of the aruiy 
aud navy and the militia of the stntes when 
in service; tliat lie may require the opinions 
of the oflicers of the exeeutive departments; 
grant reprieves and pardons, except in cases 
of impeachment; make treaties with the ad- 
vice and eonsent of the senate, two-thirds 
thereof coneurring, and, the seuate consent- 
ing, appoint ambassadors, judges, and other 
otlicers whose appointment is not otherwise 
provided for by law; give information to 
congress; eonvene both houses, or either, and 
adjourn them, wheu they disagree with re- 
spect to the time of adjournment, to such 
time as he shall think proper; receive am- 
bassadors and other public ministers; take 
care that tlie laws be faithfully executed ; 
and conmiission all otflcers; Coust. art ii. 
§§ 1, 2, 3. 

This grant is said to have eonferred upon 
the president the political power of an ex- 
ecutive and one administrative power, viz., 
the power of appointment, beyond whieh he 
had no eontrol over the administration; 1 
Goodnow, Comp. Adm. L. C3; Pom. Const 
L. § G33. 

The original powers of the president, un- 
der tlie constitution, have been increased by 
acts of congress conferring specific powers 
upon him and by deeisions that his power is 
not limited by the express terms of legisla- 
tive acts but includes certain “rights, duties, 
and obligations growing out of the constitu- 
tion itself, our international relations, and 
all the protection implicd by tlie nature of 
the government under the coustitutiou” ; In 
re Neagle, 135 U. S. 1, G4, 10 Snp. Ct. G5S, 
34 L. Ed. 55. Under this implied power it 
was held tiint the president could take meas- 
ures to protec-t a Unitcd States judge or a 
mail-carrier in the discharge of his duty 
without an act of congress authorizing him 
to do so; In re Neagle, 135 U. S. G7, 10 Sup. 
Ct. G5S, 34 L. Ed. 55; or, in the same mau- 
ner, to-place guards upon the public lands 
to protect the property of the government 
As an illustration of the exereise of this pow- 
er tlie supreme eourt eites the executive ac- 
tion wliich resulted in tlie release of Koszta 
from a foreign prison where he was conöned 
in derogation of his rights as a person who 
had declared his intention to bccome an 
American citizen; In re Neagle, 135 U. S. G4, 
10 Sup. Ct G5S, 34 L, Ed. 55. He may re- 


move obstructions to iuterstate eommerce 
aiul the transportation of the mails; and en- 
force the full and free exercise of a 11 na- 
tional powers and the security of all rights 
under the eonstilution; In re Debs, 15S U. 
S. 5GS, 15 Sup. Ct. tXJO, 30 L. Ed. 1U02. 

Another increase of the administiutive 
power of the presideut was due to his power 
of removal, which was not oxpressed in the 
eonstitution, but it was beld by a majurity 
vote in the first congress to be a part of the 
executive power; 1 Lloyd’s Del ates 351, 5GG, 
450, 4SO-GOO; 2 i(l. 1-12; 5 Marsh. Life of 
Washington, ch. 3, 3UG; and this construe- 
tion of the constitution was judicially ai>- 
proved; U. S. v. Avery, Deady 204, FchI. Cas. 
No. 14,481 ; and was undoubtcdly the recog- 
nized practice of the goveniment until the 
passage of the Tenure of Ollice Acts of 1SGT- 
0; U. S. R. S. §§ 17G7 to 17G!); wliich were re- 
pealed in 1SS7. See 2 Sto. Const. §§ 1537- 
43; Paper of W. A. Dunniug on the lmpeach- 
ment and Trial of President Jobnson; 4 Pa- 
pers Am. Ilist. Assoc. 401; 1 Kent 310; Pom. 
Const L. §§ G47-G57. To the power of re- 
moval thus reeognized has been attribute<l 
the evolution of “the president’s power of di- 
rection aud supervision over the entire na- 
tional administration” and *‘the recoguition 
of the possession by the president of the ad- 
ministrative power” ; 1 Goodnow, Comp. 

Adm. L. GG. Whatever theories may be form- 
ed of the conception of the olfice in the 
minds of the framers of the constitution, 
and however the result may have been 
brought about, it cannot 1 e doubted that tho 
executive head of the federal goverimieut is 
now in fact the depositary of the complete 
executive power, as it is understood to eom- 
prehend both political and administrative 
powcr. IJe is authorized to appoint certain 
oflicers in tlie exeeutive departments, the dis- 
charge of wliose duties is under his direc- 
tion; Marbnry v. Madison, 1 Cra. (U. S.) 
1G5, 2 L. Ed. GO; Kcndall v. U. S., 12 PeL 
(U. S.) 524, 9 L. Ed. 11S1 ; U. S. v. Kcndall, 
5 Cra. C. C. 1G3, Fed. Cas. No. 15,517. Tliis 
is considered bv the writer last eited to bo 
a great enlargement of the American conccp- 
tion ; and this view seems to be well snpport- 
ed by the consideratious already suggcsted. 
It is truc that at the time of the adoption of 
the constitution the powers conferred upon 
the presideut were eonsidered by many to be 
so great as to eudanger the stability of tlie 
Union, and it is cousidered by one of tbe 
ablest authorities on eonstitutional law that 
no one of the three great departments “has 
been more sborn of its just powers, or crip- 
pled in the cxercise of them, than the presi- 
deney; ” Alillor, Const. U. S. 20, 95. But the 
context shows that thls has reference sole- 
]y to the encroachments on the appointing 
power by the extra-legal participatiou of 
members of congress therein—au evil mueh 
mitigated by the exteusion of the civil serv- 
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ice system to the greater number of offices 
which were formerly not subject to its oper- 
ation. 

The administrative power of the president 
includes not only the control of the person- 
nel of the pul)lic service but also the vast 
nurnber of powers brouglit into action in the 
course of the administration of the govern- 
ment growing out of powers vested in the 
president by his duty under the constitution 
to see that the laws are faithfully executed. 
These duties, aside from this specific enumer- 
ation in the constitution as already stated, 
are those imposed upon the president by act 
of congress, and may be either of a special 
or general character, as the promulgation of 
regulations for the control of particular 
branches of the public service, such as con- 
sular regulations and the civil service rules; 
but in most'cases such executive regulations 
proceed from the heads of departments and 
not from the president directly, although 
they are in law presumed to proceed from 
him; Wilcox v. Jackson, 13 Pet. (U. S.) 498, 
513, 10 L. Ed. 264; U. S. v. Eliason, 16 Fet. 
(U. S.) 291, 10 L. Ed. 9GS; The Confiseation 
Cases, 20 Wall. (U. S.) 92, 109, 22 L. Ed. 
320; U. S. v. Farden, 99 U. S. 10, 19, 25 L. 
Ed. 267; Wolsey v. Chapman, 101 U. S. 755, 
25 L. Ed. 915. Executive acts, as to the 
manner of doing which there is no provision 
of law, may be done through the head of the 
proper department whose acts are the acts 
of the president in contemplation of law; 
Jones v. U. S., 137 U. S. 202, 217, 11 Sup. Ct. 
S0, 34 L. Ed. 691. The president may act in 
special cases by directions to his subordinate 
officers, either directly or through the bead 
of a department, or by his decision ou ap- 
peal from either of them, though, as a rule, 
he is not considered to be authorized to en- 
tertain such appeals except as to the juris- 
diction of the officer appealed from ; 15 Op. 
Atty. Gen. 94, 100, reviewing opinions on this 
question. In other cases the appeal does 
not go beyond the head of the department; 
4 id. 515; 9 id. 462 ; 10 ül 526. 

Nearly if not all the state constitutions 
contain provisions similar to that of the 
United States making it the duty of the 
chief executive to see that the laws are 
faithfully exeeuted. This provision has been 
drawn into construction by the supreme 
court of Mississippi. The governor believed 
that a contract made by a state board of 
which the attomey-general was a member 
was contrary to the constitution, and, hav- 
ing ineffectually endeavored to induce the 
attorney-general to act in the matter, brought 
suit himself in the name of the state and the 
court dismissed the bill, the majority opinion 
being that no warrant could be found in the 
constitution or laws of the state for the ac- 
tion of the governor; Henry v. State, 87 
Miss. 1, 39 South. 856. See note on this 
case; 1 The Law 806. In that state the right 


of the governor to sue in a foreign state is 
given by statute; Rev. Code (1S92) § 2167. 

A governor, being uuder the constitutional 
injunction to see that the laws are executed, 
appears to have no right to execute them 
himself; Sliields v. Bennett, 8 W. Va. 74; 
In re Fire & Excise Com’rs, 19 Colo. 482, 36 
Pac. 234 ; Cahill v. Board, 127 Mich. 487, S6 
N. W. 950, 55 L. R. A. 493. As to his right 
to employ counsel for the state, see 55 L. R. 
A. 493, n. There are state statutes authoriz- 
ing tlie governor to employ other counsel in 
certain cases, where the attorney-general is 
under a disability; State v. Dubuclet, 25 La. 
Ann. 161; Orton v. State, 12 Wis. 509. A 
governor has also been permitted to bring 
action on bonds payable to him for the use 
of the state; Goveraor v. Allen, 8 Humph. 
(Tenn.) 176. See note on this subject; 19 
Harv. L. Rev. 524. 

In most if not all of the states, the gov- 
ernor has a veto power, and in such case an 
act of the legislature is not valid unless pre- 
sented to him for approval, the opportunity 
for his action being essential to the validity 
of the law; Wartman v. City of Philadelphia, 
33 Pa. 202; Burritt v. Com’rs of State Con- 
tracts, 120 111. 322, 11 N. E. 1S0; State v. 
Nèwark, 25 N. J. L. 399. In some cases not 
only a bill but an order or resolution must 
be presented to the executive, but in most 
eases adjournment is exeepted; Trammell v. 
Bradley, 37 Ark. 374. 

Some question has arisen as to whether 
the veto power of the governor extends to 
proposals for the amendment of the constitu- 
tion. In Belaware, the governor’s power 
over such proposals is recognized in the 
constitution, and in some other states they 
are exempted, but as a general rule there is 
no mention of the governor in connection 
with such proposals. It has been held that 
the veto power of the executive does not ap- 
ply to them in Com. v. Grièst, 196 Pa. 396, 
46 Atl. 505, 50 L. R. A. 56S; Nesbit v. People, 
19 Colo. 441, 36 Pac. 221; Warfield v. Van- 
diver, 101 Md. 7S, 60 Atl. 538, 4 Ann. Cas. 
692; but it has also been held that, while 
proposing constitutional amendments is not 
legislation in the ordinary sense, it is such 
so far as that it must be included in the gov- 
ernor’s proposals for legislation in a special 
session in order to be valid; People v. Cur- 
ry, 130 Cal. S2, 62 Pac. 516. 

The practice of the federal government is 
that proposals by congress of amendments to 
the eonstitution are not submitted to the 
president for his approval. Of the seventeen 
amendments thus far adopted, none have 
been approved by the president except the 
XIIIth. The resolution proposing that par- 
ticular amendment is published with the 
note at the foot, “Approved February Ist, 
1865’’; 13 Stat. 567 ; but this does not ap- 
pear in the resolution as published by the 
secretary of state in his announcement of 
its ratification. Prior to the XHIth, no res- 
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olution proposing amendraents, as published, 
has any note at the foot. Subsequent to the 
Xlllth they appear with “Receivcd at De- 
partment of State” or “Deposited in Depart- 
raent of State,” noted at the foot of the reso- 
lution as published* in tlie Statutes at Large. 
The onl.v exception to the general practice 
of having no approval by the president is 
the XHIth which seeras to have been inad- 
vertence. 

In Ilollingsworth v. Virginia, 3 Dall. (U. 
S.) 3S0, 1 L. Ed. G44, it was argued by W. 
Tilghinaii and Rawle, upon tlie question 
whether the Xlth amendment did, or did' 
not, supersede all pending suits against 
states, that the araendraent was not propos- 
ed in due form because never submitted for 
approval of the president. When Lee, Atty. 
Gen., answered that the same course had 
been pursued relative to all the otlier amend- 
mcnts, Chase, J., interrupted: “There can, 
surely, be no necessity to answer that argu- 
raent. The negative of the president applies 
only to tlie ordinary cases of legislation. Ile 
has nothing to do with the proposition, or 
adoption, of araendments to tlie constitution.” 

The date is no nccessary part of executive 
approval of a bill either by the president; 
Gardner v. The Collector, G Wall. (U. S.) 
499, 18 L. Ed. 890 (where it is said that nei- 
ther the constitution nor any act of con- 
gress requires him to aüix a date to his sig- 
nature); nor in the case of a governor; State 
v. Hitchcock, 1 Kan. 178, 81 Ara. Dec. 503; 
and the signature in any place on the biil is 
sufhcient; National Land & Loan Co. v. 
Mead, GO Vt. 257, 34 Atl. G89. 

Where tlie constitution provides that meas- 
ures subraitted for executive approval “shall 
be presented” to hira, it is held that it is 
unnecessary that they should be presented 
to liira in person; but it is suüicient that 
they be left at the executive chamber, or 
other place detennined by usage where com- 
munications are raade to the governor; Opin- 
ion of Justices, 45 N. II. G07; otherwise, as 
was said arguendo , the exeeutive, by simply 
absenting hiraself, could defeat any law; 
Harailton v. State, G1 Md. 14; on the other 
hand, it is said that it is not sutücient that 
the bill is sent to the secretary of state; 
Opinion of Justices, 99 Mass. G3G; or the gov- 
ernor’s private secretary, who returned it as 
not properly signed ; Monroe v. Green, 71 Ark. 
527, 7G S. W. 199; and see Lyth v. City of 
Ruflfalo, 48 Hun (N. Y.) 175, and Ilarpending 
v. Ilaight, 39 Cal. 389, 2 Am. Rep. 432, where 
it was held that merely exhibiting a meas- 
ure to the goveruor was not a proper pres- 
entation; which raust be such as to notify 
the executive that it is intended to secure 
his final action; State v. Newark, 25 N. J. 
L. 399. The presentation raust be of the 
sarae bill which was passed.; State v. Wend- 
ler, 94 Wis. 3G9, G8 N. W. 759; Fadavano v. 
Fagan, GG N. J. L. 1G7, 48 AÜ. 998; and if 


the title has been changed it is material, 
particularly where the title is required to ex- 
press the substance of the bill; Simpson v. 
Stockya rds Co., 110 Fed. 799; Feople v. 
Onondaga Sup’rs, 1G Mich. 251; tlie presen- 
tation raust be within a reasonable tirae be- 
fore the expiration of the time limit for ap- 
proval; State v. Michel, 52 La. Ann. 92G, 57 
South. 505, 49 L. R. A. 218, 78 Am. St. Rep. 
3G4. In the absence of any expres* provi- 
sion for the approval of hills after the ad- 
journment of the legislature, it has been 
held that the power of the executive is at 
an end and the Iegislation void; Fowlcr v. 
Feircc, 2 Cal. 1G5; Ilardee v. Gihbs. 5o Miss. 
S02, overruled in State v. Sup’rs of Cuahonia 
County, G4 Miss. 35S, 1 South. 501 ; but 
where the constitution provided tliat a bill 
sbould beconie a law if not returned within 
ten days, and that within five days after ad- 
jouriinient the governor might sign any act 
passed within the last five days of the ses- 
sion, his signature witliin ten days after the 
passage of the bill, although it was passed 
more tban five days before adjournment, was 
valid; City of Detroit v. Chapin, 10S Mich. 
13G, GG N. W. 5S7, 37 L. R. A. 391 (whcre 
the cases are examined at large in the opin- 
ion and a note) ; but where be is allpwed 
five days and returns it in less tiiuc with a 
notification that lie does not sign it, it will 
becorae a law, as the five days allowed is a 
matter of privilege; Ilunt v. State, 72 Ark. 
241, 79 S. W. 7G9, G5 L. R. A. 71, 105 Ani. 
St. Rep. 34, 2 Ann. Cas. 33. Of course, this 
qnestion is settled by a constitutional provi- 
sion authorizing exccutivc action after tbe 
adjourmnent, and such action has bcen sus- 
tained upon the basis of long-established 
custora; Solomon v. Com’rs of Cartcrsville, 
41 Ga. 157. On the other hand, custom to 
the contrary was held to be abrogated by a 
single departure from it hy the presideut; 
U. S. v. Weil, 29 Ct Cl. 523. But wlien that 
qucstion arose in a case hcfore the suprome 
court, that court hcld that an act was not 
iuvalid bv rcason of its heing signed during 
a recess of Congress, hnt it doclincd to de- 
cide whether the president could siu r n aftcr 
the final adjournment; La Ahra Silver Min. 
Co. v. U. S., 175 U. S. 423, 20 Sup. Ct. 1G8. 
44 L. Ed. 223. 

Where there wero rival bodles each claini- 
ing to be the logislature, it has been hekl 
that the recognition of thc governor Is not 
elfective to detormine hetween thein; Ex 
parte Screws, 49 Ala. 57; In re Gunn, 50 
Kan. 155, 32 Fac. 470, 918, 19 L. R. A. 519; 
hut under the United States constitutlon, 
thc president, by virtue of the guaranty to 
the states against domestic violence, upon 
the application of the legislature, and his 
authority to snppress insurrectiou, licccssari- 
Iy has the powcr to dotermine who constltute 
the legislature, as it was held in Luther v. 
Borden, 7 How. (U. S.) 1, 12 L. Ed. 5SI. 
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In the absence of constitutional authority 
to the contrary, the governor must approve 
or veto a bill as a whole; Porter v. Ilughes, 

4 Ariz. 1, 32 Pac. 165, where without such 
authority the governor vetoed part of an ap- 
propriation bill, but his signature affixed to 
it was held to be an approval of the whole 
bill; but in State v. Holder, 76 Miss. 158, 

23 South. 643, the contrary was held and 
the action of the exec-utive was treated as a 
nullity; where, however, he is authorized to 
veto separate items, he may also veto a part 
of an item; Com. v. Barnett, 199 Pa. 161, 
48 Àtl. 976, 55 L. R. A. 882; but be may not 
veto some items before adjournment and 
others after it; Pickle v. McCall, 86 Tex. 212, 

24 S. W r . 265. W r here the govemor inad- 
vertently approved one bill believing it to 
be another and recalled his action, it was held 
valid so long as the bill was before him, but 
would not have been so if returned to the 
legislature; People v. Ilatch, 19 111. 283; Alle- 
gany County v. W r arfield, 100 Md. 516, 60 Atl. 
599, 108 Am. St. Rep. 446. W T here he had 
deposited the bill in the office of the secre- 
tary of state with his approval endorsed on 
it, it had passed beyond liis control, and he 
had no authoritv afterwards to veto it; Peo- 
ple v. McCullough, 210 111. 4S8, 71 N. E. 602. 
The return of a bill to either house, or notifi- 
cation of its approval, is a matter of courte- 
sy only and not required by law; State v. 
Whisner, 35 Kan. 271, 10 Pac. 852. 

W T hether a measure may be recalled by the 
legislature after having been sent to the 
executive is in doubt; Wolfe v. McCaull, 76 
Va. 876, where its return is said to be “a 
mere act of courtesy” ; aud see Teople v. 
Devlin, 33 N. Y. 269, 88 Am. Dec. 377. An 
opinion of thc attorney-general of W T isconsin 
holds the practice of the surrender of bills 
by the executive as questionable, and doubts 
whether, if retumed, it may be changed by 
the legislature; Op. Atty. Gen. Wis. Sen. 
Jour. (1897) 690. See also Smith v. Jen- 
nings, 67 S. C. 324. 45 S. E. 821; Iu re Duf- 
fy, 4 Brewst. (Pa. ) 533; Sank v. City of 
Philadelphia, 8 Phila. (Pa.) 117. The re- 
turn of a bill after veto must put it clearly 
in the possession of the legislature and out 
of the control of the executive; Harpending 
v. Haight, 39 Cal. 189, 2 Am. Rep. 432; but 
the return must be before final adjoumment; 
Opinion of Justices, 45 N. H. 607. 

The approval or veto by the governor is 
held in some cases to be a legislative act; 
Trustees of School District No. 1 v. County 
Com’rs, 1 Nev. 335; Thornburg v. Hermann, 
1 Nev. 473; Fowler v. Peirce, 2 Cal. 165; 
State v. Deal, 24 Fla. 293, 4 South. S99, 12 
Am. St. Rep. 204 ; Opinion on Governor’s Com- 
munication, 23 Fla. 298, 6 South. 925; Har- 
dee v. Gibbs, 50 Miss. S02; State v. Fagan, 
22 La. Ann. 545; Arnold v. Mc-Kellar, 9 S. C. 
335; W r eis v. Ashley, 59 Neb. 494, 81 N. W. 
318, 80 Am. St Rep. 704; contra , People v. 


Bowen, 30 Barb. (N. Y.) 24; U. S. v. Weil, 
29 Ct. Cl. 523. It is said by way of conclu- 
sion, after an examination of the cases, in 
an article in 41 Am. L. Rev. 396, cited infra: 
“Usually the controversy has been entirely 
unuecessary to a decision of a case. Though 
the legislative character of the executive’s 
action would seem to be obvious enough, in- 
sisting on this truth has beeu very ‘unfruit- 
ful,’ since the same results could generally 
have been obtained without it, and when 
pushed to the extreme, unreasonable results 
are likely to follow.” 

The power of a governor to summon the 
legislature in extraordinary sessions, express- 
ed in various terms in the state constitutions, 
is held to leave the occasion wffiolly to the 
discretion of the'executive ; W r hiteman’s Ex’x 
v. R. Co., 2 Harr. (Del.) 514, 33 Am. Dec. 411; 
In re Governor’s Proclamation, 19 Colo. 333, 
35 Pac. 530; State v. Fair, 35 Wash. 127, 76 
Pac. 731, 102 Am. St. Rep. 897; and in one 
case it was held that the governor had pow- 
er to revoke his proclamation; People v. 
Parker, 3 Neb. 409, 19 Am. Rep. 634. W r here 
tlie constitution autborized the govemor to 
limit the subject-matters of legislation at the 
special session, they must be presented in 
wnting and a “parol request” or a mere ref- 
erenee to tlie subject is insufficient; Manor 
Casino v. State (Tex.) 34 S. W. 769; Jones v. 
Theall, 3 Nev. 233; but it has been decided 
by the United States senate that the election 
of a senator, which has failed at a regular 
session, may take place at a special session, 
tliough not named by the governor as one of 
the purposes; Taft, El. Cas. 722. The gov- 
ernor’s proclamation need not be specific as 
to the details of particular legislation, as to 
wffiich the geueral subject is recommended; 
In re Governor’s Proclamation, 19 Colo. 333, 
35 Pac. 530; Chicago, B. & Q. R. Co. v. Wolfe, 
61 Neb. 502, 86 N. W. 441; Parsons v. People, 
32 Colo. 221, 76 Pac. 666. 

In many states the executive has the pow- 
er to convene the legislature at a place other 
than its usual place of meeting, in the case 
of grave emergency, the existence of which 
must be determined by him, and in one case, 
that of Alabama, he has power to remove it 
after it has convened, but the ordinary pro- 
vision is held to apply only to the place of 
assembly and not to a subsequent change; 
Taylor v. Beckham, 10S Ky. 27S, 56 S. W. 
177, 49 L. R. A. 258, 94 Am. St. Rep. 357. 

The usual provision of state constitutions 
authorizing the governor to adjourn the leg- 
islature in ease of disagreement between the 
two houses is held to vest the decision wheth- 
er such occasion exists in the executive; In 
re Legislative Adjournment, 18 R. I. 824, 27 
Atl. 324, 22 L. R. A. 716, where it was held 
that the governor might disregard a certifi- 
cate of disagreement and examine the records 
of the two houses to ascertain wffiether one 
existed. In another case the power of the 
governor was not determined, as it was deem- 
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ed suffioient by the court that the legislature 
had in fact adjourned; People v. Hatc-h, 33 
111. 9. See an interesting discussion of “The 
Executive Control of the Legislature,” by 
James B. Barnett, 41 Am. L. Rev. 215, 384. 

Congress may impose on any exocutive 
officer any dut.v which is not repugnant to 
any right which is secured and protected by 
the constitution; Marbury v. Madison, 1 Cra. 
(U. S.) 137, 2 L. Ed. GO; Kendall v. U. S., 12 
Pet. (U. S.) 524, 9 L. Ed. 1181. With respect 
to certain executive functions wliich spring 
from the legislation of congress, after the oc- 
casion is created by the passage of a law, 
the authority of the legislature is ended, and 
the uncontrolled discretion of the executive 
attaches and is exercised independently of 
the otlier departments of the government. In 
the exercise of sueli powers the discretion of 
the subordinate officer, within his sphere, is 
the discretion of the president. Of this char- 
acter are the control of the railitary resourc- 
es of the government; the pardoning power 
and the power of appointment, all of which 
are dormant until legislation has been enact- 
ed for ereating an army and navy, or defining 
crimes and punishments and the creation of 
oflices. As to another class of executive pow- 
ers which depend entirely upon the legislation 
of congress both for their existence and their 
scope, the president merely executes the law. 
Within this class necessarily fall the greater 
number of executive functions, and they differ 
from the other classes in that, with respect 
to them, the president may be deprived of all 
discretion. 

The power to appoint to an office is an ex- 
ecutive function, but may be exercised by 
the legislature or the courts as an incident 
of the prineipal power; that is, where nec- 
essary to the exercise of full legislative or 
judicial power; State v. Ilyde, 121 Ind. 20, 
22 N. E. G44. 

A law providing that the governor, lieu- 
tenant governor and attorney-general shall 
constitute a board to appoint members of a 
railroad commission is not the appoiutment 
of those oflicers to a new office, but merely 
imposing new duties upon them and is valid; 
Southern Pac. Co. v. Bartine, 170 Fed. 725; 
and the same was held to be the effect of a 
similar designation of certain executive of- 
ficers to act as a state board of elections to 
appoint election officers; Ricliardson v. 
Young, 122 Tenn. 471, 125 S. W. GG4. 

Wliere the executive has tlie power and 
duty of appointing the fisli and game com- 
missioner, an act appropriating money for 
the department and providing that no part of 
the appropriation shall be available, so long 
as the present commissioner remains in of- 
fice, is unconstitutional as an encroachment 
upon the appointing power of the executive; 
State v. Gordon, 236 Mo. 142, 139 S. W. 403. 

A constitutional provision prohibiting tlie 
legislative department from exercising ex-| 
Bouv.—71 


eeutive powers Is violated when the legisla- 
ture attempts to interfere with an action tak- 
en by the executlve under existing laws; In 
re Opinion of the Justices, 20S Mass. 610 94 
N. E. 852. 

1 he authority, vested by the constitution 
in the legislature, to make laws, may be ex- 
ercised, leavüig, in the particular instance, to 
an executive officer, or some other agency, 
the duty of determining questions of fact es- 
sential to the application thereof which in- 
volves administrative discretion; State v 
Chittenden, 127 Wis. 4GS, 107 N. W. 500. See 
Legislative Power; and as to powers, du- 
ties, acts of executive oflicers, boards or coin- 
missions under legislative authority, see Del- 
egatiox. 

In some c-ases the courts may go behind the 
execution of statutory power by an execu- 
tive officer as: Where, a statute authorizing 
the summary killing of diseased animals, 
with no provision for compeusation to the 
owner, an adjudicaüon of the cattle com- 
missioners is not eonclusive and an order is- 
sued by them for killing an animal, not in 
fact infeeted, is no defense to those executing 
the order in a subsequent acüon by the o\vn- 
er for compensation; Miller v. Ilorton. 152 
Mass. 540, 2G N. E. 100, 10 L. R. A. 11G, 23 
Am. St. Rep. 850: so in case of tlie destruc 
tion of property when required to secure the 
public safety, where there is a statute au- 
thorizing it, the destruction of the property 
is conclusive, so far as the rcs is concerned ; 
Salern v. R. Co., 9S Mass. 431, 96 Am. Dec. 
650; but the right is preserved to the owner 
for a hearing in a subsequent proceeding 
for conipensation; Miller v. Horton, 152 
Mass. 540, 2G N. E. 100, 10 L. R. A. 116, 23 
Am. St. Rep. S50. 

In other cases the courts will not go behind 
the decision of the officer charged with the 
exeeution of a statute as, under the Chinese 
exclusion and immigration laws, the finding 
of the designated officer, when approvcd on 
appeal by the secretary of commerce and la- 
bor, will not be reviewed by the courts. but is 
treated by them as final and eouclusive; U. 
S. v. Ju Toy, 19S U. S. 253, 25 Sup. Ct G44, 
49 L. Ed. 1040. 

The executive powers which are derired 
directly from the constitution wouhl süll re- 
maiu if all tlie legislative acts of congress 
were repcaled. As to those the presidont i^ 
clothed with unrestraincd discretion, aud his 
acts in pursuanoe of tliom are purely i»oliÜ- 
cal. Ile canuot be controllod nor can his pow- 
ers be enlargcd or diminished by logislaüon, 
though tlirough the medium of proper laws 
he may be aided in the performance of the 
duties thus imposed upou liim. For example, 
an attempt to limit the pardoniug power or 
eontrol its effect has been held unconsti- 
tutional, where the supreme court having de- 
clared that the power of the president dis- 
pensed with the necessity of proof of loyalty 
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in cases autliorizing claims for the value of 
property seized as captured or abandoned 
during the war; congress subsequently en- 
acted that such proof should be required ir- 
respective of any executive pardon or am- 
nesty. This the eourt held unconstitutional, 
saying:—“Now it is clear that the legislature 
cannot change the effect of such a pardon 
any more than the cxeeutive can change a 
law. Yet this is attempted by the provision 
under consideration. The court is required 
to receive special pardons as evidence of guilt 
and to treat them as null and void. It is re- 
quired to disregard pardons granted by proc- 
lamation on condition, though the condition 
has been fulfilled, and to deny them their le- 
gal effect. This certainly impairs the execu- 
tive authority and directs the c-ourt to be in- 
strumental to that end.” U. S. v. Klein, 13 
Wall. (U. S.) 12S, 14S, 20 L. Ed. 519. But 
when a claim was made against the govern- 
ment for payment for supplies furnished be- 
fore the war, it was held that the prohibitory 
legislation of congress prevented a recovery, 
because the disability of the claimant to re- 
ceive a debt from the United States did not 
arise as a consequence of any offence but out 
of a state of war, and ended with the close 
of the war, and not by reason of the pardon, 
which oi>erated only to relieve him from pun- 
ishment for his acts and gave him no new 
rights; Hart v. U. S., 11S U. S. 62, 6 Sup. Ct. 
961, 30 L. Ed. 96. 

The question lias been considered from time 
to time of the extent of the power of the pres- 
ident over newly acquired territory. After 
the acquisition of territory it has been gen- 
erally considered in countries governed by 
the English law that the temporary powers 
of government are vested in the executive un- 
til it is assumed by thè legislative branch of 
the government; Cowp. 204; Leitensdorfer 
v. Webb, 20 IIow. (U. S.) 176, 15 L. Ed. S91; 
Cross v. Harrison, 16 How. (U. S.) 164, 14 L. 
Ed. SS9, where after the Mexican war the 
exercise by the president of what were really 
legislative powers, in relation to customs, was 
sustained by the supreme court. And after 
the acquisition of the canal zone on the Isth- 
mus of Panama, in the absence of congres- 
sional action with respect to its government, 
the president exercised all the power of gov- 
ernment. See 21 Harv. L. Rev. 547, where 
this subject is discussed and the conclusion 
reached tliat the action of the president was 
warranted. 

As to his express powers the president is 
equally independent of the courts and can be 
held for maladministration of them only by 
impeachment; Marbury v. Madison, 1 Cra. 
(U. S.) 165, 2 L. Ed. 60; Kendall v. U. S., 12 
Pet. 524, 9 L. Ed. 1181; U. S. v. Kendall, 5 
Cra. C. C. 163, Fed. Cas. No. 15,517. 

The command of the army and navy is es- 
sentially an executive power; 2 Sto. Const. 
§ 149; 2 Kent 2S2; though it did not pass 
without criticism; 2 Elliot, Deb. 365 ; 3 id . 


103, 108; the power to call out the militia is 
discretionary and liis judgment of tlie ne- 
cessity is final; Martin v. Mott, 12 Wheat. 
(U. S.) 29, 6 L. Ed. 537; and he may delegate 
the command of it; Rawle, Coust. 193; 2 
Sto. Const. (5th ed.) § 1492, n. 2. See Dilling- 
ham v. Snow, 5 Mass. 548. 

The power to require opinions from the 
heads of departments has been termed a mere 
redundancy; Federalist, No. 74 ; but it iö 
said to be not without its use and frequently 
acted upon; 2 Sto. Const. § 1493 ; espegially 
in-two notable instances, by Presideut Wash- 
ingtou, 1793, relative to the condition of af- 
fairs between Frauce and Great Britain, and 
by President Grant in 1S73 in reference to 
the subject of expatriation; Miller, Const. 
U. S. 1S5. 

The pardoning power of the president ex- 
tends to any case in which it might have 
been exercised under the Euglish law; U. S. 
v. Wilson, 7 Pet. (U. S.) 150, 8 L. Ed. 640; 
In re Wells, 1S How. (U. S.) 307, 15 L. Ed. 
421; and includes the power to grant a con- 
ditional pardon; In re Garland, 4 Wall. (U. 
S.) 333* 1S L. Ed. 366; to relieve against for- 
feiture of property under a confiscation act; 
Armstrong's Foundry, 6 Wall. (U. S.) 766, 18 
L. Ed. SS2; or release from fines, penalties, 
and forfeiture which accrue from the offence; 
Osborn v. U. S., 91 U. S. 474, 23 L. Ed. 3SS; 
or contempt of court; State v. Sauvinet, 24 
La. Ann. 119, 13 Am. Rep. 115 ; it includes 
amnesty; U. S. v. Klein, 13 Wall. (U. S.) 128, 
20 L. Ed. 519; and a general amnesty proc- 
lamation includes domiciled aliens; Carlisle 
v. U. S., 10 Wall. (U. S.) 14S, 21 L. Ed. 426. 
The power of the president to issue a proc-< 
lamation of general amnesty has been much 
drawn into question, and it was denied in a 
report of the judiciary committee of the sen- 
ate made Feb. 17, 1SG9, tliat he could do it 
without the authority or assent of congresst 
It was the subject of legislation, an express 
power being granted to tlie president by sec- 
tion 13 of the act of June 17, 1S62, which was 
repealed by act of Jan. 19, 1867. It was, how- 
ever, generally considered that the subject 
was within the power of the executive, and it 
was exercised by Presidents Washington; 
Adams, Madison, Lincoln, and Johnson, and 
independently of congressional action. See an 
extended discussion of the subject iu 8 Am. 
Law Reg. N. S. 513, 577. The president may 
act on pardons immediately! or first refer 
them to tlie executive departments; 14 Op. 
Att. Gen. 20. 

The president has no power to interfere 
with a public prosecution, except to put an 
end to it and discharge the accused. Ile may 
not cliange the proeeedings or place of trial; 
U. S. v. Corrie, Fed. Cas. No. 14,S69; 1 Brun- 
ner, Col. Cas. 6S6. 

The executive cannot, except as permitted 
by the eonstitution, grant a reprieve or fix a 
day for the execution of a convicted crim- 
inal, that being a judicial power; Clifford 
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v. Ilcller, 63 N. J. L. 105, 42 Atl. 155, 57 L. R. 
A. 312. Ilis pardoning power is not affeeted 
by a provision in an act giving onedialf of the 
üne imposed to an infornier; Menl v. People, 
19S III. 25S, 64 N. E. 1106; nor by a provi- 
sion authorizing the commutation of sentence 
for good conduct and deüning the credit to be 
given ; Fite v. Snider, 114 Tenn. 646, SS S. 
W. 941, 1 L. R. A. (N. S.) 520, 4 Ann. Cas. 
1108; or a provision for indeterminate scn- 
tences; Teople v. Cook, 147 Mieli. 127, 110 
N. W. 514; or relcase on parole; People v. 
Madden, 120 App. Div. 33S, 105 N. X. Supp. 
554; People v. Nowasky, 254 111. 146, 9S N. 
E. 242; so that in none of these cases was 
the act considered unconstitutional as an in- 
vasion of the pardoning power of the execu- 
tive. So an act ereating a medical council 
and state boards of medical exaiiiiners where- 
by the appointing power of the governor was 
limited by rcstricting the choice to a certain 
class of applicants was valid; In re Registra- 
tion of Campbell, 197 Pa. 581, 47 Atl. 860; 
and, since the power of appointment to ofiice 
is not exclusively an executive prerogative, so 
was an act niaking ollicers of the board of 
agriculture elective by gencral assembly; 
Cunningham v. Sprinkle, 124 N. C. 63S, 33 S. 
E. 13S; but the legislature has no power to 
authorize a state board of auditors to deter- 
mine the guilt or innoeence of a pcrson con- 
vlcted of crime, as the result of such action 
would be to constitute sucli board a court of 
appeals without any constitutional warraut 
therefor; Allen v. Board, 122 Mich. 324, S1 
N. W. 113, 47 L. R. A. 117, S0 Am. St. Rep. 
573. 

The constitutional pardoning power of a 
governor does not apply to penaltics for tlie 
violation of municipal ordinances, and conse- 
quently a statute authorizing the mayor, 
with the consent of tlie aldermen, to remit 
such penalties, is not invalid as an interfer- 
ence with the pardoniug power of the gov- 
ernor; Allen v. McGuire, 100 Miss. 7S1, 57 
South. 217, 3S L. R. A. (N. S.) 196. 

Tlie power to make treaties “embraces all 
sorts of treaties, for peace or war; for corn- 
mcrce or territory; for alliances or succors; 
for indemnity for injuries or payinent of 
debt; for the reeognition and enforeement of 
principles of public law; aud for any other 
purposes which the policy or interests of in- 
dependent sovereigns niay dictate in their 
intereourse with each other.” 2 Sto. Const. 
sec. 150S. Tliis powcr is plenary; Ilolmcs v. 
Jeunison, 14 Pet. (I T . S.) 540, 614, 10 L. Ed. 
579; U. S. v. Forty-Three Gallons of Wliis- 
key, etc., 93 U. S. 1SS, 23 L. Ed. 846; it in- 
cludes removing the disabilities of aliens to 
inlicrit; 5 Cal. 3S1; or eiiabling them to pur- 
cliasc and hold lands in the Unitcd States; 
Chirac v. Cliirae, 2 Wheat. (U. S.) 259, 4 L. 
Ed. 234. 

An important question lias frequently aris- 
en as to tlie cffeet of this power wliere legis- 
lation was rcquired to give effect to a treaty. 


“In regard to this, any serious difliculty has 
been averted by the wisdom and forbcarance 
of the house of representativesMiller, 
Const. U. S. 168. See aLo id. 1S1. and au- 
thorities cited; Porn. Coust. L §§ 676-G.81; 
1 Ivcut 280; Ti;eatii:s. 

In tlie La Abra Mining Case, it was held 
no interference with the constitutioual func- 
tions of the president, in conuection with 
matters involved in the relations between this 
couutry and Moxico, that provisiou was made 
by act of congrcss for a suit in the court of 
claims to determine whether there had been 
fraud in obtaining the award, the amount of 
which had been paid by Mexico to the United 
States for thc claimauts; La Abra Silver 
Min. Co. v. U. S., 175 U. S. 423, 20 Sup. Ct. 
16S, 44 L. Ed. 223. 

The power of appointment includes nomi- 
nation aud appointment, aud thc power to 
commission is distinct, but wlien the commis- 
sion is signed and sealed, thc lcgal right of 
the ofllcer is vested and dclivery of the com- 
mission is not cssential; Marbury v. Madisou, 
1 Cra. (U. S.) 137, 2 L. Ed. 60; U. S. v. Le 
Baron, 19 IIow. (U. S.) 74, 15 L. Ed. 575. See 
COXSTITUTION OF TIIE L-XITED STATES. Tbe 
nomination is a recommcndation in writing; 
Marbury v. Madison, 1 Cra. (U. S.) 137, 2 L. 
Ed. 60; 7 Op. Att. Gcn. 186; and tbe scnate 
can only ailirm or reject; 3 Op. Att. Gcn. lSS; 
congress cannot by law designate tlie person 
to fill an ofilce; U. S. v. Ferreira, 13 liow. (U. 
S.) 40, 14 L. Ed. 42. 

It was held by Cadwalader, J., iu the Case 
of the District Attornoy, 2 Cadw. Cas. 138, 7 
Am. L. Reg. (N. S.) 786, Fed. Cas. No. 3.924, 
that the president cannot make a temporary 
appointment in a reeess, if the senate was 
in session when or since the vacancy occur- 
red; hut Woods, J., lield directlv contra in a 
case also involving the right to a similar of- 
fice; In re Farrow, 4 Woods 491, 3 Fed. 112, 
where he cited the opinious of ten attorney- 
gciierals which are treated as autlioritatlve 
and declared “to outweigli” the opinioii of 
Judge Cadwalader. The latter, however, dis- 
putes tlie statement of an unbroken pra« tice 
or au aequiescenee of tke seuate and con- 
siders tlie exeeutive opinions to liave been 
based upon erroneous assumptions of botli. 
Tlie two opinions i/ppoar to present fully the 
arguments on each side of tlie qu(*stion aml 
no otlier case has been found except a deci- 
sion that an original recess appointmont can- 
not be made to fill an ollice ereated at tlie 
previons sessiou; Selicnck v. Peay, 1 Dill. 
26S, Fed. Cas. No. 12,451, wliere tlie opinion 
of Cadwalader, J., ls sald to dispense witb 
furtlier argunient. 

Judge Woods cited the opinious of at least 
ten attorney-generals, beginning with Wirt 
and ending with Kvarts. Since that time 
opinions to the same effcct have been given 
by Attoruey-Genoral Williams; 14 Opin. 563 
(wliere lie said, “So far as thls department is 
concerued, the question is settled”); Stan- 
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bery, 12 Opin. 32 Ovhere the power of the 
president to mnke recess appoiutments to üll 
vacanc-ies was said to be “witkout any lim- 
itation as to the time when thcy first occur- 
red”); Devens, 15 Opin. 207; 1G id. 522 
(where alone among these opinious is a ref- 
erence to Judge Cadwalader’s decision as the 
opinion of a single judge of admitted ability, 
but of a subordinate court and “not of great 
authority or weight against the opinions cit- 
ed”); he also, citing Cushing, holds that “may 
kappen” means may happen to cxist; quoted 
by Hoyt; 26 Opin. 234; following Devens, as 
conclusive, is Brewster, 17 Opin. 530; 1S id. 
29; and Miller, 19 id. 2G1. 

Nor can a governor appoint a senator to 
fill a vacancy which occurred during a pre- 
vious recess, a session of the senate ha\fing 
intervened. This was determined in the Cas- 
es of Johns, Williams and Phelps (1 Cont*. 
El. Cas. S74; 2 id. G12 and 613), all of which 
were cited by Judge Cadwalader as pertinent 
by reason of the use in both sections of the 
constitution of the words “may happen” 
which he interprèts as meaning occur and 
not exist; and no vacancy can occur in an 
ofiice until it has once been filled; Ex parte 
Dodd, 11 Ark. 152; contra , State v. Irwin, 5 
Nev. 111, where it was keld that when a new 
office is created and no person appointed to 
fill it, tkere is a vacancy, and this was the 
view taken by Attorney-General Miller, who 
said that a vacancy means that an office ex- 
ists of which there is no incumbent; 19 Opin. 
261. 

With respect to state offices it has also been 
held that a governor cannot make a recess 
appointment unless the vacancy occurred 
since the adjournment of the general as- 
sembly; People v. Forquer, 1 Breese (111.) 
104; but where the sittings of the senate are 
terminated by a long adjournment, it is not 
“in session,” and an appointment by the gov- 
ernor during such adjournment is valid; Peo- 
ple v. Fancher, 50 N. Y. 28S. Atty. Gen. 
Knox, however, decided that the president 
cannot make a recess appointment in a koli- 
day adjournment, and that a recess means 
the period after the final adjournment of 
congress; 23 Opin. 599. 

Whetker a newly created office, not before 
filled, is a vacancy t within the constitutional 
power of the president to make temporary ap- 
pointments, is a question upon which courts 
and attorneys-general have difiered. The 
most reasonable conclusion and that best sup- 
ported by authority seems to be that it is not; 
Cooley, Const. Law 104, n. 5; Ordronaux, 
Const. Leg. 107; and it is said that if the 
senate is in session when offices are created 
by law and no appointment is made, no va- 
cancy exists in such sense that the president 
can appoint during the recess; id.; 2 Sto. 
Const. § 1559; Case of District Attorney of 
United States, 7 Am. L. Reg. (N. S.) 786, Fed. 
Cas. No. 3,924; In re Farrow, 3 Fed. 112. 

Strictly speaking, an appointment to of- 


fice is an executive act; Taylor v. Com., 3 J. 
J. Marsli. (Ky.) 404; 2 Goodn. Comp. Adm. 
L. 22; but iu many cases it has been keld 
that it may be exercised by tlie legislative 
power, and this in the absence of negative 
constitutional limitation is hcld valid ; id.; 
Cooley, Const. Lim. 115, n.; Mayor, etc., of 
Baltimore v. State, 15 Md. 376, 74 Am. Dec. 
572; People v. Malianey, 13 Mich. 481 ; Peo- 
ple v. Hurlbut, 24 Mich. 44, 9 Am. Rep. 103; 
Bridges v. Skallcross, 6 W. Va. 562; contra , 
State v. Denny, 118 Ind. 449, 21 N. E. 274, 4 L. 
R. A. 65; City of Evansville v. State, 118 
Ind. 426, 21 N. E. 267, 4 L. R. A. 93; State v. 
Kennon, 7 Ohio St. 546 ; State v. Covington, 
29 Ohio St. 102. 

See, generally, as to the president’s power 
of appointment and removal, 2 Sto. Const. 
§§ 1545-1553; Rawle, Const. 166; Sergeant, 
Const. ch. 29; Miller, Const. U. S. 156; Pom. 
Const. L. §§ 642-651. 

Among the executive powers of first im- 
portance vested in the president is the man- 
agement of foreign, affairs, including the 
treaty power, to be exereised with the con- 
sent of the senate, and the power to appoint 
and receive foreign ministers, both of which 
are expressed in the constitution. 

A question much discussed prior to the war 
with Spain is wkether the recognition of a 
foreign revolutionary government is a matter 
entrusted, under the constitution, to the dis- 
cretion of the president acting alone, or 
whether it is vested in congress, or requires 
the joint action of both of the political de- 
partments of the government. It has been 
contended on the one hand that this power 
“rests exclusively witii the executive/' and that, “a 
resolution on the subject by the senate or by the 
house, by both bodies or by one, whether concur- 
rent or joint, is inoperative as legislation, and is 
important only as advice of great weight voluntar- 
ily tendered to the executive regarding the man- 
ner in which he shall exercise his constitutional 
functions." 

Such is the view said to have been express- 
ed by Secretary Olney in a public statement, 
which, although not an official document, was 
generally accepted as a fit expression of the 
opinion of those who take the extreme view 
of the prerogative of the executive on this 
subject. The occasion of this utterance was 
a unanimous report of the Cömmittee on For- 
eign Affairs of the Senate, recommending the 
passage of a joint resolution, “That the inde- 
pendence of the Republic of Cuba be, and the 
same is, hereby acknowledged by the United 
States of America.” 

This precise view was maintained by Sec- 
retary Seward in an instruction to Minister 
Dayton, infra. 

The opposite opinion is based upon the idea 
that, because the constitution vests in con- 
gress the power to declare war (which is lia- 
ble to be a consequence of the recognition of 
a new government) not only is the action of 
that body necessary, but it is the proper de- 
partment of the government to act in suck 
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ease. At least it is contendcd tliat ^ongress 
has the power to act even if its powcr is not 
exclusivc. 

The argument in favor of the ahsolute and 
exclusive control of the subject by coiij;rcss is 
substantially this: The recognition of the im 
(iependence of a pcople is froin its very na- 
ture thc creation of obligations arising froin 
international law, and thereforc must beloug 
to the law-making power; it is also a su- 
preme act of sovereignty and must be done 
by tliat department of the government in 
which the natiunal sovereignty rcsides. Un- 
der the constitution, congress is invcsted with 
almost all the prerogatives of sovcreiguty, the 
only one grantcd to the prcsidcnt being the 
pardoning power, and even that is denied in 
cases of impeachment. The power iu ques- 
tion is not dircctly granted to the president ; 
therefore, is not one of his fuuetions unless 
necessary to the full and propcr exercise of 
some power directly granted to hiin or inher- 
ent in tlie officc. His general inherent func- 
tion is to exccutc the laics , to wliich this pow- 
er of recognition has no relation, unless it 
be exercised in pursuance of law. The only 
expressed power from which it is sought to 
imply this far-reaching authority is that of 
receiving ambassadors and ministers, and 
that, it is urged, is simply a cercmonial duty, 
imposed upon him as the medium tkrougk 
which the govcrnment communicates witk 
foreign governments. As the power of re- 
ceiving ambassadors and ministers can be 
exercised pursuant to the direction of con- 
gress in doubtful cases, the powcr to deter- 
mine the existence or independence of a na- 
tion is not necessarily involved in the con- 
stitutional grant of power to reccive am- 
bassadors, etc. If this power is vcsted in tke 
executive, it is unlimited and involves the 
authority, so far^as this government is con- 
ccrned, to alter thc map of the world, change 
the relation of this government to other gov- 
ernments, aud involve the country in war. 
That suck uncontrolled executive power over 
foreign relations was intcnded, it is contend- 
ed, cannot be reconciled with the fact that 
the president cannot declare war, or make a 
treaty, or appoint an ambassador or consul 
without the consent of the senate. 

The argument from this point of view is 
very forcibly stated in a speech by Senator 
Bacon, Jan. 13, 1S97, in the United States 
senate, made expressly to take issue with 
the position takcn by Secretary Olne.v, $upra. 

A third view, as statcd in the prclimiuary 
statement of thc question in the Ilale memo- 
randum, is that, under the constitution and 
according to preccdent, 

“the recognition of thc indcpendence of a new for- 
eign power is an act of the executive (presidcnt 
alone, or president and senatc), and not of the leg- 
islative branch of the government, aithough the 
executive branch may properly first consuit the 
legislative. While the iegislative branch of the 
government cannot directly exercise the power of 
recognizing a foreigu govcrnment, because that is a 
power executive or judicial in nature (and one 


which the judiciary, by refusing indRpcndently to 
examine the question, cast entirely upon tho execu- 
tive), nevertheiess, if a recognition of such inde- 
pendence is liable to become a casus l* lli with 
some otbcr foreign power, it is most advisable as 
well as proper for the cxecutive first to con-uit the 
legislative branch as to its wishes and postpone its 
own action if not assured of legislative approval.'‘ 
Cong. Rec. 64th Cong. 2d Sess. CC3. 

The basis of the argument in favor of leg- 
islative participation in such action is main- 
ly tlie power to dcclare war and, as particu- 
larly urged by Mr. Clay, as quoted in the 
Ilale memorandum (id. 081), the powcr to reg- 
ulate commcrce. Tlie argument in favor of 
cxclusive executive power is found in thc gon- 
cral control of forcign rclations, as to wliich 
the only expressed powcrs are to “makc trca- 
ties” and to “receivc ambassadors and other 
ministers.” The argumcnt of grcater force 
in favor of exeeutivc control is, however, not 
tliat the powcr in question is included in the 
spccifie powers named but that it is a part of 
the general grant of executive power; that 
all duties in connection with forcign rela- 
tions, not otherwise specified, arc placcd up- 
on the executive, and that thc two powers 
enumeratcd are mercly illustrative and not 
exclusive. This third view is thus stated in 
a memorandum submitted to the Uuited 
States senatc by Senator Ilale in connection 
with resolutions peuding for the rccoguition 
of Cuba, and priuted as Ex. Doc. Xo. 56, 2d 
Sess. 54th Cong. 

“It ls in the light of thls conceptlon of the ex- 
ecutive character of forcign negotiations and acts 
concerning foreign reiations that our constitution 
gave the president power to send and receive min- 
isters and agents to or from any country he sees 
fit, and when he sees fit, and not to scnd or re- 
ceive any, as hc may think best. Also, the power 
to make treaties; that is, to negotiate with or 
without agents, as he may prefcr, when he may 
prefer, or not at ali, if he prefer; to draw up sucb 
articles as may suit him; and to ratify the acts of 
his plenipotentiaries, instructed by him, the oniy 
qualification of his power being the advice and con- 
sent of the statcs in the scnate to the troaty he 
makes. These grants confirm the executive charac- 
ter of the proceedings, and indicate an intent to 
give ail the power to the president, which the fed- 
eral government ^ itself was to possess—the generai 
control of foreign relations. 

At tlic time of the prcsentation to the sen- 
ate of tlie llale mcmorandum, Senator Iloar, 
after remarking that it was not the time for 
full dehate, said: 

“Therefore, I wish to hrlng out distinctiy, if I can, 
by a qucstion to the senator from Mainc, whcther. 
in his researches into the history o£ this country 
for a hundred yoars, in which we must have recog- 
nized foreign govcrnments more than a bundred 
timcs, taking ail the numbers of the governments 
of the world and their poiitical cbanges and revo- 
lutions whlch have estabilshcd new governments— 

“Mr. IIai.e. Over a hundred. 

"Mr, IIoar. Thore must be over a hundred cases, 
as the senator says. ls there a single instance 
whero in fact our relations with the foreign coun- 
try have not been determined by the act of recog- 
nition by the presidcnt of the United States and. 
without congress? Has there been a single one? 

“Mr. IIale. As the result of some considcrable, 
and what I have tried to make faithful, examina- 
tion of the subject and of what otbers havo done 
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for me, I answer the senator from Massachusetts 
that I do not find one. 

“Mr. Allen. As this question is very important 
and going out to the country to be criticised, I ask 
the senator from Maine whetber he wili not state 
to the senate whether he finds any instance in the 
history of this country where the question of in- 
dependency was determined to belong to the execu- 
tive department exclusively? 

“Mr. Hale. In every one of the cases that have 
been referred to by the senator from Massachusetts 
(Mr. Hoar) the recognition was made by the ex- 
ecutive department, acted upon, submitted to, and 
not questioned.” Cong. Rec. 54th Cong., 2nd Sess. 
682. 

The extent of executive control of foreign 
relations was tlie subject of an extended de- 
bate in congress in 1796, upou a resolution 
calling upon tlie president for details of the 
negotiations leading up to the Jay treaty 
with England, the exact question, however, 
being the effect of a treaty when negotiated. 
See Treaty. 

With respect to tlie express power of the 
executive to make treaties, that is shared 
with the senate and there is no precedent for 
the primary act of recognition of a new for- 
eign state, by the joint action of president 
and senate under the treaty-making power. 
As to the power to “receive ambassadors and 
other ministers,’ , though it was much debated 
as giviug the president too much power, the 
only comments on it in the Federalist are 
the following: 

“This, thougn it has been a rieb tbeme of decla- 
mation, is more a matter of dignity than of au- 
thority. It is a circumstance which wili be without 
consequence in the administration of the Govern- 
ment; and it was far more convenient that it 
should be arranged in this manner, than that there 
should be necessity for convening the legislature, or 
one of its branches, upon every arrival of a foreign 
minister; though it were merely to take the place 
of a departed predecessor.” Federalist, No. 69, p. 
326. 

“Except some cavils about the power of . . . 
receiving ambassadors, no objection has been made 
to this class of authorities; nor could they possibly 
admit of any. . . . As to the reception of am- 
bassadors, what I have said in a former paper wiü 
furnish a suflB.cient anwer.” id. No. 77, p. 362. 

The executive can alone appoint a diplo- 
matic representative to a nêw government, 
but to do this there is required congressional 
action to provide for the payment of his sal- 
ary, and it might be an inference from the 
praetic-e of tlie government that the creation 
of an oflice, either directly or by provision for 
compensation to its incumbent, is a prerequi- 
site to the appointment of a person to exercise 
any public functions. It has been argued, on 
the other hand, that such an officer, appoint- 
ed by the president and senate, and his posi- 
tion as an officer having been established, 
might serve gratuitously or be paid out of 
the contingent fund. It would seem, how- 
ever, that it might be urged with more force 
that merely from an appointment authorized 
by the constitution, there would arise an ob- 
ligation to provide compensation, of the same 
character as those created in many cases 


without the direct action of congress, notably 
under the power to make a treaty (q. v.). 

In 1798 a discussion arose as to this power, in 
which was considered the possible clashing between 
the appointing power of the president and the ap- 
propriating financial power of congress. In the 
course of debate Mr. Otis concluded his remarks 
with some observations not less pertinent to the 
present question than to that to which they were 
addressed: “It was owing to the apparent contra- 
dictions arising from a theoretical view of consti- 
tutions iike ours that they were pronounced to be 
impracticabie by some of the best writers of an- 
tiquity. And these abstract questions and extreme 
cases were not calculated to reconcile the minds ot 
our citizens to our exceüent form of government. 
It is a plain and conclusive reply, by which all 
such objections are obviated, that the constitution 
is not predicated upon a presumed abuse of power 
by any department, but on the more reasonable 
confidence that each wiii perform its duty within 
lts own sphere with sincerity, that division of senti- 
ment will yield to reason and explanation, and that 
extreme cases are not likely to happen.” 

And Attorney-General Cushing objected to an act 
in which it was provided that the president “shaü” 
appoint a consul at Port au Prince, that it involved 
the diplomatic recognition of the Haytien empire, 
which rested entirely within the discretlon of the 
president. 7 Op. Attys. Gen. 242. 

Turning to the precedents, the right to recognize 
a foreign power was first discussed in 1818 with 
reference to the South American repubücs. The 
matter first came up on an appropriation to pay a 
minister, which was defeated, after a debate, in 
which Mr. Clay maintained that recognition might 
be either by the president in receiving or sending 
a minister, or by congress under the commerce 
clause ; and the relation of the two powers of gov- 
ernment to the subject was much considered; Ann. 
of Cong. (1818), pp. 1468-1608-1655. The subject was 
at this time much discussed both in congress and 
between the president and individual members, so 
much so that Mr. Adams, the secretary of state, in 
his memoirs, mentions jocular remarks made in the 
cabinet in that connection about the power of im- 
peachment; 4 Memoirs, J. Q. Adams 204-206. Sub- 
sequeutly the subject was revived in the house and 
various resolutions were considered, witb the resuit 
of a request for information from the president, 
which was responded to by the message of March 8, 
1S22, in which he said it was his duty to invite the 
attention of congress to a very important subject, 
and tò communicate the sentiments of the executive 
on it; that, should congress entertain other senti- 
ments, then there might be such co-operation be- 
tween the two departments of the government as 
their respective rights and duties might require. 
And after stating that in his judgment the time had 
come to recognize the repubücs, he said: “Should 
congress concur in the view herein presented, they 
will doubtless see the propriety of making the nec- 
essary appropriations for carrying it into effect/ 
The house thcn resolved that it “concur in the 
opinion expressed by the president in his message 
of the 8th of March, 1822, that the late American 
provinces of Spain which have declared their in- 
dependence and are in the enjoyment of it, ought 
to be recognized by the United States as inde- 
pendent nations,” and directed an appropriation “to 
enable the President of the United States to give 
due effect to such recognition.” The Hale memo- 
randum concludes a review of this matter with a 
protest against the conclusion whlch has been drawn 
that President Monroe, after all the discussion, had 
admitted the power of recognition in congress, but 
concedes that he did acknowledge “the importance 
of consulting the legislative branch when a step 
was about to be taken whose expediency might bs 
doubted, and wbich would necessarily result in a 
request for appropriations.” 

In June, 1S36, in reporting a resolution declaring 
that the independence of Texas ougbt to be recog- 
nized, the committee on foreign affairs of tbe senate 
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made a rcport In which it was said: “Tbe rccog- j 
nition of Texas as an independent powcr may be 
made by the Unlted States in various ways: Flrst. 
by treaty; second, by the passage of a law regulat- 
ing commercial intercourse betwecn tbe two pow- 
ers; third, by sending a dlpiomatic agent to Texas 
with the usual credentiais ; or, iastiy, by the execu- 
tive receiving and accrediting a dipiomatic repre- 
sentative from Texas, which wouid be a rccogni- 
tlon as far as the executive only Is compctenl to 
make it. , . . The President of the United Statcs, 
by the constitutiou, has the charge of their foreign 
intercourse. Regularly he ought to takc thc initia- 
tive in the acknowledgment of the Independence of 
any new power, but in this case hc has not yet 
done it, for reasons which he, without doubt, deems 
suihcient. If in any instance thc president should 
be tardy, he may bc quickencd in the exercise of 
his power by the cxpression of the opiuion, or by 
other acts, of one or both brancbes of congress, as 
was dono in reiation to the republics formed out 
of Spanish Amcrica.’’ Quoted in Senate Report, 
No. 1160, 54th Cong. Cd Sess. 

President Jackson, in his message of Dec. 21, 1S36, 
after rcferring to thc resolution, said that there had 
never bcen any delibcrate inquiry as to where be- 
louged the power of recogniziug a new state,—a 
power in some instances equivalent to a declara- 
tion of war, and nowhere expressly given, but only 
as it is implied from some of the great powers giv- 
en to congress or in that given to thc prcsident to 
make treaties and receivc and appolnt ministers. 
Then he continues: “In the prcamble to the resolu- 
tion of thc house of reprcsentatives it is distinctly 
intimated that the expcdiency of recognlzing the in- 
dependence of Tcxas should be left to the decision 
of congress. In this view, on the ground of expe- 
diency, I am disposed to concur, and do not, there- 
fore, consider it nccessary to express any opinion as 
to the strict constitutional right of tlie executivc, 
either apart from or in conjunction with thc scnate, 
over the subject. It is to be presumed that on no 
future occasion will a dispute arise, as noue has 
heretofore occurred, between the executive and the 
legislature in the exercise of the power of recogni- 
tion. It will always be considercd consistent with 
the spirit of the constitution and most safe that it 
should be exercised, when probably Ieading to war, 
with a previous understanding with that body by 
whom war can alone be declared, and by whom all 
the provlsions for sustaining its perils must be 
furnished. Its submission to congress, which rep- 
resents in one of its branches the states of this 
Union, and in the other the people of the United 
States, where there may be reasonablc ground to 
apprehend so grave a consequence, w’ould certalnly 
afford the fullest satisfaction to our own country 
and a perfect guaranty to all other nations of the 
justice and prudence of the measures which might 
be adopted.” 

As to this message thc Hale memorandum, which, 
it is to be remembered, is an argument for the 
absolute and unqualified po\ocr of the executive 
(but modlfled only by what might be termed a moral 
duty to consult cougress in extreme cases) remarks: 

“Presidcnt Jackson plainly was of the opinion 
that, in a doubtful case, when international com- 
plications might be involved, the president should 
not recognize a revolutiouary .government wlthout 
the assent of congress. His language is so care- 
fully guarded that no inference can be made wiih 
entire confideuce as to the proper course if the ex- 
ecutive were strongly of the opinion that facts 
justifying the recognitlon of independence did not 
exist.” 

With respect to othcr expresslons on this sub- 
ject from the exccutive department of the govern- 
ment, Secretary Seward wrote to Minister Dayton, 
April 7, 1S64: “The question of recognition of for- 
eign revolutionary or reactlonary goverumcnts is 
one exclusively for the executive, and canuot bc dc- 
termined internatlonally by congressional actlon.” 
This had reference to the action of the house of rep- 
resentativcs, which had unanimously adopted a res- 
olution protcsting against the establishment of an 
empire in Mexico under Maximilian. The senate 
did not act on it. The French government asked 


an explanatlon, and the secretary of state, uslng the 
expression quoted, said Ihat a vote of the house or 
the senate could neither coerco the executive to 
modify its policy nor deprive it of its frcedom of 
action. In Dec., 1&U4, the house by a large majority 
alürmcd their right to ad\ise on quc.tions of for- 
eigu policy ; but, as was rcmarked by au mtclligent 
forcigu w'riter, this dcclarauon does not appear to 
have had any inüucnce on th course of the admln- 
islratiou. Chambrun, Exec. Pow. in the U. S. lul. 

Ou the other hand, Sccrc-tary CTayton, writing to 
Mr. Mann, a speciai agcut to invt. tigate the Hud- 
garian insurrection, says: "Should ihe new goV- 
ernment prove to be, in your opluion, iirm and 
stabie, the president will cheerfuily recomumnd to 
congress, at tbeir next session, the recognuiun of 
Hungary ; and you might intimate, if you should 
sec flt, that tbe president would In that event be 
gratlfied to reccive a diplomatlc agcnt from Ilun- 
gary in the United States by or before the next 
meeting of cougress, and that he cntcrtains no 
doubt whalever that in case her new go\ernmect 
should prove to be ünn and stable, ber Indepcnd- 
eucc would be specdily recognized by that enilght- 
encd body.” In his Digest of Internatlonal Law, 
from which tbe foregoing is quoted, Dr. Wharton 
concludcs hls statemcnt of preccdents on tliis sub- 
jcct as follows: “As to this it Is to be remarked 
that while Mr. Webster, who shorlly afterwarde, on 
the death of President Taylor, bccame secretary 
of state, sustaincd the sending of Mr. Mann as an 
agcnt of Inqulry, he was silenl as to thls paragraph, 
aud suggests, at the utmosl, only a probable con- 
gressional recognition in case the new governmcot 
should provc to be firm and stable. In making con- 
gress the arbiter, Presldent Taylor followcd the 
precedent of President Jackson, who, on March 3, 
1S37, signed a resoluiion of congress for the recog- 
nition of the independence of Texas. The recog- 
nition, however, by the United Slates, of the inde- 
pendence of Belgium, of the powers who thrcw off 
Napoleon’s yoke, and of tbe South American states 
w’bo have from time to time declared themselves 
indepcndent of prior governments, has been pri- 
marily by the executlve, and such also has been 
the case in respect to the rccognition of the suc- 
cessive revolutionary governments of France. 

The conclusion of the extended discusslon 
of Cuban affairs, which covered the sub- 
ject of the rccognition of a ncw jrovernnient 
in a foreign stato and intervention in lts 
affairs, was reaclied in 1S0S when President 
McKinley sent a special message datcd April 
11, recommending interventlon and stating 
the grounds on wliich he did so. Ainl on 
April 20 cougress passed a joint resolution 
declariiig that the people of Cuba were frt*e 
and indepemlent, and demanding that tiie 
government of Spain reliiiqnish its authority 
and government iu the island, and authorizing 
the president to usc thc cutirc land aud 
nnval forces of the United States to carry 
tiic resolutions into effect. Thcrc was also a 
disclaimer of any purpose to excrcise sover- 
eignty or control over the island except for 
its pacification. The resuit was that dii> 
Iomatie relations bctwccn this couutry and 
Spain were immcdiatcly brokcn off uml war 
followed. 6 Moore Int. L. Dig. Sec. 900. 

Tlie action of our govcrnmcnt in tbis case 
does not bcar upcrn the dircct question as to 
which dcpartment of tlie government is di- 
rectly charged with the recognitlon of new 
states, exccpt that It shows that Presidcnt 
McKinley acted in accordance with the 
vicws, alrcady cited, of his predocessors, 
Presidents Monroe aud Jacksou, in cousult- 
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Ing congress and secnring its joint action 
in a case which was likely to result in war. 

Since the settlement of the affairs of Cuba, 
it is believed that the question of executive 
power with relation to new or insurrection- 
ary governments has not been raised or dis- 
cussed. 

In 1S99, a revolutionary government hav- 
ing been established in Venezuela, the Unit- 
ed States minister was autkorized by the 
department of state to recognize it, and, 
when he had done so, his action was ap- 
proved; 1 Moore, Int. L. Dig. sec. 52. In the 
same year similar action was taken with 
respect to a successful insurrection in Bor 
livia; id. sec. 53. 

Early in 1911, a revolution occurred in 
Portugal which resulted in the abdication 
of the king and the proclamation of a re- 
public. On the 6th of June, 1911, the Amer- 
ican m'inister in Lisbon was instructed, as 
soon as the constituent assembly, which was 
to rneet on the 19th of June, sliould have ex- 
pressed the voice of the people and settled 
upon the form of government to be adopted 
by Portugal, to inform the minister of for- 
eign affairs of its ofhcial recognition by the 
government of the United States. The min- 
ister was to do this, if possible, on the day 
on wliieh tke constituent assembly took def- 
inite and final action. 

On the following day, the American minis- 
ter was explicitly instructed that the gov- 
ernment of the United States desired to rec- 
ognize the repuhlic of Portugal as soon as it 
should be officially proclaimed by the con- 
stituent assembly, without awaiting the 
clioice of a president or tke adoption of a 
constitution. On June 19, the constituent 
assembly met and definitely proclaimed the 
republic. On the same day the diplomatic 
representative of the Uuited States handed 
to the minister of foreign affairs a note 
stating that the government of the Portu- 
guese republic was on that day officially 
recognized by the government of the United 
States. 

It may be remarked that the republic of 
Portugal had previously been recoguized by 
Switzerland. 

Late in the same year there occurred a 
revolution in China which resulted in the 
establishment by the insurgent military lead- 
ers in the various Yangtze provinces and in 
southern China, of a cabinet form of govern- 
ment with headquarters at Nanking, and an 
assembly convoked in that city, which on 
December 29, 1911, elected a provisional pres- 
ident of the republic of China, who was in- 
augurated as such on New Year’s day. On 
February 12, 1912, the throne abdicated in 
favor of a republic and conferred full power 
to organize such a government on Yuan Shih- 
kai, who three days later was elected by the 
Nanking assembly provisional president. 
The resignation of the provisional president 
and his cabinet was accepted to take effect 


on the inauguration of Yuan, which occurred 
at Peking March 10, 1912. The provisioual 
government meanwhile had notified the 
American minister that the Cliinese miuister 
in the United States would continue in the 
discharge of his functions as “provisional 
diplomatic agent.” On March 10, the date 
of the inauguration, a provisional constitu- 
tion, previously approved by the Peking au- 
thorities, was adopted by the Nanking as- 
sembly, under which it was provided that 
within ten months the provisional president 
should convene a representative national as- 
sembly to adopt a permancnt constitution 
and elect a president. 

President Taft in his annual message of 
December, 1912, announced to congress the 
course of events in China and stated that 
the United States was, according to prece- 
dent, maintaining full and friendly de facto 
relations with the provisional government. 

On April 6, 1913, the American diplomatic 
representative at Peking was instructed that 
upon the convening of the national assembly 
with a quorurn, organized for business by 
the election of officers, he should communi- 
cate to the president of China as corning 
from the president of the United States a 
message rècognizing the new government 
and welcoming the new China into the family 
of nations. This message of the president of 
the United States was delivered on May 2, 
and on the same day the new president, 
Yuan Shih-kai, sent an appreciative message 
to the president of the United States ac- 
knowledging his greeting and thanking him 
for his sentiments of amity and good will. 

Meanwkile none of the European govern- 
ments had recognized the Ckinese republic. 

The courts have frequently had occasion 
to determine whetker the independence of 
a foreign country should be recognized as 
existing for the purpose of the pending case, 
but not to pass upon the question of power 
as between the executive and legislative de- 
partments. In an early case Marskall, C, J., 
said that before a nation 

"could be considered independent by the judiciary 
of foreign nations, it was necessary that its inde- 
pendence should be recognized by the executive au- 
thority of those nations. That as our executive had 
never recognized the independence of Buenos Ayres, 
it was not competent to the court to pronounce its 
independence.” U. S. v. Hutchings, 2 Wh. Cr. Cas. 
(N. Y.) 513, Fed. Cas. No. 15,429. 

A little later, on certificate of division, the 
supreme court had before it the direct ques- 
tion of the rights of a revolting colony, or 
portion of a nation which has declared its 
independence. The case was the trial for 
piracy of one of the revolutionary subjects. 

Marshall, C. J., speaking for the court, 
said: 

‘‘Those questions which respect the rights of a 
part of a foreign empire, which asserts and is con- 
tending for its independence, and the conduct whlch 
must be observed by tbe courts of the Union to- 
wards the subjects of such section of an empire 
who may be brought before the tribunals of this 
country, are equaily delicate and difhculL • • > 
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Such qucstions are gcncrally rather political tbhn 
legal in their character. They belong more prop- 
erly to those who can declare what the law shall 
be; who can place the nation in such a position with 
respect to foreign powers as to their own judgmcnt 
shail appcar wisc ; to whom are entrustcd ali its 
forcigu relations, than to that tribunal whose power 
as well as duty is confined to the application of 
thc rule whlch the legislature may prescribe for 
it.” The certificate of opinion was "... The 
court Is further of opinion that wben a clvil war 
rages in a foreign nation, a part of whlcb sep- 
arates Itself from the old cstablished govcrnment, 
and erects itseif into a distinct government, the 
courts of the Union must view such ncwMy con- 
stituted government as it is view r ed by the legis- 
lative and executive departmcnts of the govern- 
mcnt of the Unitcd Stntes.” U. S. v. Paimer, 3 
Whcat. (U. S.) 610, 4 L. Ed. 471. 

In a case involvlng the question of the 
right of citizens of the United States to 
the nse of the seal fisheries at the Falkland 
Xslands claimed by P.uenos Ayres, Williams 
v. Ins. Co., 3 Smnn. 270, 273, Fed. Cas. No. 
17,73S, Mr. Justice Story said, 

“It is very clear that lt belongs exciusivcly to the 
execntive department of our government to rec- 
ognize from time to time any ncw governments 
which may arlse in the political revolutions of the 
world ; and until such new governments are so rec- 
ognized they cannot be admitted by our courts of 
justice to have or to excrcisc the common rights 
and prerogatives of sovereignty.” 

IXe adds that “this doetrine was fully rec- 
ognized by the supreme court” in Gelston 
v. Hoyt; whieli was one of those cases eited 
ivfra in whieh the court had referred to 
the recognition of independence, hy thc “gov- 
ernment.” On appeal from Judge Story’s 
deeision tlie supreme court held that the 
action, of the executive department of the 
government, on the question to whom the 
sovereignty of the islands belonged was bind- 
ing and conelusive on the courts, and it was 
enough that in the exercise of his constitu- 
tional functions the president had decided 
that question; Williams v. Tns. Co., 13 Pet. 
(U. S.) 417, 420, 10 L. Ed. 220. In several 
cases the eourt lias said that the question of 
the recognition of belligerency or independ- 
ence is one for the govcrnmcnt of the Fnited 
States; The Divina Fastora, 4 Wheat. (U. 
S.) 52, 4 L. Ed. 512; The Nueva Anna, G 
Wheat. (U. S.) 103, 5 L. Ed. 230; Gelston v. 
Iloyt, 3 Wneat. (II. S.) 324, 4 L. Ed. 3S1; 
Rose v. Ilimely. 4 Cra. (U. S.) 241, 272, 2 
L. Ed. G0S; and again congress and thc 
president are referred to as “those depart- 
ments” having the control of such matters; 
•U. S. v. Lynde, 11 Wall. (U. S.) 032, G3S, 
20 L. Ed. 230. On a hill to enforce an agree- 
ineut the validity of wliieh turned on the 
question whether at its date Texas was, or 
was not, independent, Taney. C. J., sa.ul that 
‘Uvas a question for that part of our govern- 
ment wliieh is eharged with our foreign 
relations,” and it was Iield that the court 
could not inquire whether it had not iu 
faet become an indepeudent sovereign state 
before its recognition as such by the trcaty- 
making power ; Kennett v. Chambers, 14 
How. (U. S.) 3S, 51, 14 L. Ed. 31G. 


In the Prize Cases, 2 Black (U. S.) 035, 17 
L. Ed. 450, muck later than any of those 
above cited (relating not to foreiirn but to 
domestic relatiuns, and thcrefore not strict- 
ly applicable), this Ianguage is used: 

“As in the case of an insurrr(tion, the Pre«idcnt 
must, in the abscnce of congre ionai actlon. deter- 
mine what degree of force the crisis demands, and 
as in political matters the courts mu t b* guverucd 
by tbe decisions and acts of the political depart- 
raent to which this power is entru. tod, the proc- 
iamation of biockade by tbe president Is of itself 
conclusive evidence that a state of war existed 
which demanded and authorized recourse to such a 
measure.” 

In this case, the court terms the executive 
the political department of the government, 
and in a later case it so designates congress; 
U. S. v. Yorba, 1 Wull. (U. S.) 412, 17 L. Ed. 
035. More recently in a case in wliicli the 
president was authorized, by act of congress. 
to declare that a guano Island belonged to 
the United States, tlie court said: 

"Who ls the sovereign, de jure or de facto, of a 
territory Is not a judicial, but a politlcai, qucstion, 
the determlnation of which by tbe legislative and 
executive departments of any government conclu- 
sively binds the judges a3 well as ali other offlcers, 
citizens, and subjccts of that government;” Joacs 
v. U. S., 137 U. S. 202, 11 Sup. Ct. 80, 34 L. Ed. 691. 

With reference to the status of the rev- 
olutionary party of Cliile, the circuit court 
of appeals said that it was to be regarded by 
the courts as determiued hy the executive 
department of the United States; The Itata, 
50 Fed. 505, 5 C. C. A. 008; affirming U. S. 
v. Trumbull, 4S Fed. 90. 

The earliest reference to this subject by 
a text-writer is by Rawle, who says: 

“The power of receiving foreign ambassadors car- 
ries with it, among other things, the right of judg- 
iug in the case of a revolution in a foreigu country, 
whether thc new ruier ought to be recoguized. Tlie 
lcgislature, indeed, possesses a superior power, and 
may dcclare its dissent from the executive recognl- 
tion or refusal, but until their sense is deciared, the 
act of the executive is binding. The judlcial power 
can take no notice of a new government, until one 
or the other of those two departments has acted ou 
it. Circumstances may render the decision of great 
importance to the interests and peace of the coun- 
try. A precipitate acknowicdgment of the indcpcnd- 
cnce of part of a foreign nation, scparating itself 
from lts former head, may provokc thc rcsentmeut 
of thc iatter ; a rcfusal to do so may disgust tho 
former, and prevent the attainment of amity and 
commerce wlth thciu if they succeed. The principle 
on whlch the separation takes place must also bo 
takcn Into considcratlon, and if they arc conform- 
able to those which led to our own independence, 
and appear likely to be preserved, a strong impulse 
will arise in favor of recognition. . . . The power 
of congress on this subjoct cannot bo controlied ; 
they may, if they think proper, acknowlcdge a small 
and heipless community, though with a certainty of 
drawing war upon our country; but greatcr clr- 
cumspection is required from the presidcnt, who, not 
having the constitutional powcr to declare war, 
ought ever to abstain from a measure iikely to 
produce it.” Hawic, Const. 195. 

A Ilttle later Story wrote: 

"The exerclse of this prerogative of acknowledg- 
ing new nations or ministcrs is, thcrefore, undcr 
such circumstances. an executive function of great 
delicacy, which requires the utmost caution and de- 
liberation. . . . If such recognltion is made, it is 
conclusive upon the nation, unless indced, it can be 
reversed by an act of congress repudiating It. If, 
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on the other hand, such recognition has been re- 
fused by the executive, it is said that congress may, 
notwithstanding, solemnly acknowledge the sover- 
eignty of the nation or party (citing Rawle). These; 
however, are propositions which have hitherto re- 
mained as abstract statements under the constitu- 
tion, and therefore can be propounded, not as abso- 
lutely true, but as still open to dlscussion if they 
should ever arise in the course of our foreign di- 
plomacy. The constitution has expressly invested 
the executive with power to receive ambassadors 
and other ministers. It has not expressly invested 
congress with the power either to repudiate or ac- 
knowledge them.” 2 Sto. Const. § 1566. 

In connection with this treatment of the 
subject is to be considered the judicial ut- 
terance of Judge Story, befòre cited from 
Williams v. Ins. Co., 3 Sumn. 270, Fed. Cas. 
No. 17,738. Pomeroy is also cited in Senator 
Hale’s memoraudum as an authority in favor 
of the exclusive executive control, which he 
does assert strongly with reference to for- 
eign relations, and the treaty-making pow- 
er in general, but he does not discuss the 
particular question under consideration; 
while he enforces with great earnestness the 
nec-essity of liarmonious action of congress 
and the executive, and of their co-operation 
in giving due effect to the powers confided 
to each; Pom. Const. Law § G75. 

Dr. Wharton, in his Digest of Internation- 
al Law, in discussing the subject of the rec- 
ognition of various revolutionary goveni- 
ments, entitles section vii. of chap. iii., vol. 
1, thus: “Such recognition determinable by 
executive,” thus implying the opinion tliat 
the right rests with the executive alone. The 
author states the proposition embodied in 
his caption more fully thus: 

“In politlcal matters the courts follow the de- 
partment of the government to which those mat- 
ters may be committed, and will not recognize the 
existence of a new government until it has been 
recognized by the executive.” Most of the cases, 
however, which are cited by him under this caption 
are among the authorities upon the proposition 
already noted, that it is not a matter for the judi- 
eial department of the government, but that the 
courts will not take cognizance of the existence of 
a new government until it has been recognized by 
the political department of thè government, with- 
out discriminating between the executive and legis- 
lative branches of the government. 

From an examination of all the decisions 
toucliing this question by the judicial de- 
partment, no precise principle can be deduc- 
ed unless it be that the refercnees to it rest 
upon an assumption of entive harmony of 
action betwcen the executive and legislative 
departments. And the fact that the direct 
issue arising from the claim of exclusive con- 
trol by one of those two departments has not 
heretofore been made, will readily account 
for the absence of direct judicial authority 
or authoritative expression of opinion by 
text-writers. The duties and powers of what 
the supreine court frequentlv terms the polit- 
ical departments are so closely interwoven 
that it is unlikely that such an issue will be 
sharply drawn. Every approach to it hither- 
to has resulted, after discussion, in the rec- 
ognition hy congress of the right of the ex- 


ecutive to full control of foreign relations 
and to the initiative in the practical recogni- 
tion of a new foreign power, and, on the 
other hand, by a prudent disposition on the 
part of the executive not to act in a doubt- 
ful case or one likely to create a casus bclll 
without ascertaining the disposition of con- 
gress. This has been sirnply the application 
to this particular subject of the principle of 
mutual recognition of the distribution of 
powers, and at the same time, the interde- 
pendence of the executive and congress 
which, with the prudent reserve of the judi- 
ciary in keeping closely within the limits of 
its own sphere, has enabled the government 
to avoid the dangers of mere theoretical con- 
struction alluded to by Otis in the quotation 
made from his remarks upon the subject. 
The undoubted constitutional powers of both 
departments bearing upon the question make 
harmony of action as necessary in dealing 
with this subject as with most, if not all, of 
the ordiuary details of the government. 
While the president may undoubtedly recog- 
nize a foreign government, as has frequently 
been done, such action, if it involved war, 
would still require the action of congress to 
make it effective, and doubtless the prece- 
dents established hy Presidents Jackson and 
Monroe, neither of whom was indifferent 
to the respect due to his ofiice, will always 
have very great, if not controlling, weight. 
Again, the question recently raised of the 
riglit of congress by independent action and 
against the views of the president, to recog- 
nize the independence of a new nation, is 
more likely to be met hereafter, as hereto- 
fore, in the spirit of co-operation and full 
recognition of the executive control of for- 
eigu relations than to be asserted, to thc 
extent of making a direct issue, as it would 
need to be by a majority of two-thirds of 
each house. 

The United States government has always 
held, and, on occasion, exercised, the right 
in ease of disturbances of tlie peace, either 
general or local in foreigu countries, to land 
forces and adopt all necessary measures to 
proteet the life and property of our citizens, 
whenever menaced by lawless acts, wliich 
the general or local authority is unwilling 
or impotent to prevent. This power has al- 
ways been exercised by the executive depart- 
ment of the government. The power was 
asserted in a dispatch of Mr Toucey, secre 1 
tary of tlie navy, to Captain Jarvis, U. S. N., 
March 13, 1SG0, with reference to the unset- 
tled state of affairs in Mexico; by Mr. Adee, 
acting secretary of state to the Korean min- 
ister, July 8, 1S95, with referenee to the af- 
fairs in Korea; by Presideut McKinley in 
his annual message of Dec. 5, 1S99, with ref- 
erence to disturbances iu China, and the 
power was also asserted with reference to 
disturbances in that country, by Mr. Hill, 
acting secretary of state to the secretary of 
the navy, Sept. 11, 1900; and by a dispatcb 
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from Mr. Merry, Unitcd States minister to 
Xicaragna, Feb. 27, 1SÖ‘J, witb reference to 
disturbances in tbat country and tbe landing 
of American and Enslisb forccs. See 2 
Moore, Int. L. Dig. 400-402. 

Executive officcrs, iucluding the president, 
are required to execute the laws as enacted 
by the legislature or congress, and can in 
no case nullify tbem by refusing to execute 
tliem so long as tbeir unconstitutionality or 
invalidity bas not becn judicially establish- 
ed, for, until this is done, tlie constitution- 
ality is presumed, and in tbe judieial power 
alone resides the power to decidc as to tlie 
validity of a statute; Pom. Const. L. secs. 
148, GG2-GGS; Martin v. llunter, 1 Wlicat 
(U. S.) 804, 4 L. Ed. 97; Cohcns v. Virginia, 
6 Whcat (U. S.) 2G4, 5 L. Ed. 2.77; Ableman 
v. Booth, 21 IIow. (U. S.) üOG, 1G L. Ed. 1G9. 

Tbe question whctber an cxccutive o(licer 
has, under any circumstanccs, the right to 
question the constitutionality of an act of 
congrcss, and to make this decision the basis 
of acting upon,claims to be passed upon by 
him, was thc subjcct of consideration aml 
extended diseussion in the sugar bounty casc 
lately pending before the comptroller of the 
treasury. It was contended on tlie one hand 
that every law must be considered valid un- 
til declared otherwise by the snpremc court, 
and that altbough the comptroller is an in- 
dependent olücer, and not a mere subordi- 
nate of tbe secrctary of the treasury or the 
president, suclx an exercise of jurisdiction 
would be a dangerous usnrpation by an ex- 
ccutive oilicer of judicial autbority, which is 
confided by the constitution exclusivcly to 
the courts. On the other hand, it was urgcd 
that tbe constitution is tlie supreme law, and 
tbat an executive otiicer is responsible for a 
wrongful act under an unconstitntional stat- 
ute. It was replied that his responsibility 
is political. The claim was disallowcd by 
the comptroller upon tbe ground that the act 
was unconstitntional and tbe casc scnt to 
the court of claims under the authoritv of 
U. S. Rev. Stat. § 10G5. The act in question 
had been held unconstitutional, but not by 
the court of last resort; U. S. v. Carlisle, 5 
App. D. C. 13S. Suhscqncntly thc act was 
hcld to be constitutional by tbe suprcmc 
court, but tbe question of tbe powcr of thc 
comptroilcr was not detcrmined; U. S. v. 
Realty Co., 1G3 U. S. 427. 10 Sup. Ct. 1120, 
41 L. Ed. 215. This dccision of the comp- 
troller and thc questions involved havc bccn 
elaborately disoussed by Mr. Black, the writ- 
er on constitutional law. who, after an ex- 
amination of the autliorities, reaches tlie con- 
clusion tbat tbe power of an exceutive otb- 
cer to jndge of tlie eonstitutionality of a 
statute (in advance of a determination by 
tbc courts) is confincd to cases in wbich it 
is necessary for the regulation of his own 
conduct, and that where tbe rigbts of otbcrs 
are involved he niust enforce tbc law; 29 
Am. L. Rev. SOl. See also 11 Op. Atty. Gen. 


214; Polndcxter v. Greenhow, 114 U. S. 270, 
5 Sup. Ct. 908, 9G2, 29 L. Ed. 185; U. S. v. 
ICaufman, 9G U. S. 5G7, 24 L. Ed. 792; U. S. 
v. Bank, 104 U. S. 728, 2G L. Ed. 9U8; U*isy 
v. Ilardin, 135 U. S. luo, lo Sup. Ct. GM, 84 
L. Ed. 128; Iluntington v. Wortlien, 120 U. 
S. 102, 7 Sup. Ct. 4G9, 30 L. Ed. 588. 

The same principle is applied in the state 
governments. ln a recent euse in Ix>uisiana 
it was held tliat the exeeutive oti'uers uf 
the state governmeut bave uo autlmrity to 
decline tbe performance of purely minis- 
terial duties imposed upon them by a stat- 
nte, on tbe ground that it is uneunstitutioiial. 
An cxecutive otlicer caimot liullify a law by 
neglecting or refusing to act under it; State 
v. Ilcard, 47 La. Ann. 1G79, 1S South. 74G, 
47 L. R. A. 512. 

The so-called war powers of thc cxecutive. 
so mucb discusscd during tbe Civil War, do 
not now prcsent a practical subject for dis- 
cussion, and may bc passed, witb tbis quo- 
tation from a judicious writcr on tbe sub- 
ject : 

* During our Civil War, many powers were clalm- 
ed and exercised by tbe president under a stringen- 
cy of circumstances for which uo provision had been 
made in the constitution. Secession belng the out- 
growth of the doctrine of states governed by com- 
pact and not by law, it became necessary, in the 
compiication growing out of the war, whether in the 
form of inilitary occupancy and blockade, legislative 
reconstruction, or judicial protection of persons and 
property in the seceded statês, to find by impli- 
cation, in the executive department, certaln war 
powers not hitherto contemplated and never before 
invoked. While the general results of thelr exercise 
doubtless contributed to tbe restoration of the Un- 
ion, and the re-establishment of the government of 
the Unitcd States over all its territory, these powers 
were so far anomalous in their assumptlon as to 
afford no justlfiable precedents for the governmenl 
of the executive, in the ordinary circumstances of 
our federal administration. A formal dlscussion of 
their scope and application bas accordingly been 
omitted, because they present exceptions ln the body 
of our constltutional legislation that are never 
again llkely to be repeated.’* Ordronaux, Const. 
Lcg. 109. See wqiiting, War Powers under Ihe Con- 
stitution; Campbell, Coliection of Pamphlcts cm 
Habeas Corpus, Martial Law, etc. 

The presidcnt is not responsible to tbe 
courts, civil or criminal; Durand v. Hollins, 
4 lllatcbf. 451, Fed. Cas. Xo. 4,1SG; nor are 
bis acts rcviewable by*tbom to tlie extont of 
bringing tlioin into conilict witli bim; Missis- 
sippi v. Johnson, 4 Wall. (U. S.) 475, 1S L. 
Ed. 437; cxeopt tbat tbey may declare void 
an order or regulation in oxcess of liis pow- 
crs; U. S. v. Tlic Franklin, 1 Gnll. 137, Fed. 
Csis. No. 10,585; 9 Am. Law Reg. 524; but 
with respect to all of lils political functions 
growing out of tbe foroign relations, tbe con- 
trol of military otlioers. and bis rclations 
witb congross, lt is sottlod that tlie courts 
bave no control wbatcver; Cberokee Xation 
v. Gcorgia, 5 Tct. (U. S.) 1, 20, S L. Ed. 25; 
Luther v. Bordon, 7 IIow. (U. S.) 1, 12 L, 
Ed. 5S1; Mississippi v. Johnson, 4 Wall. (U. 
S.) 475, 1S L. Ed. 437; 1 Goodn. Comp. Adm. 
L. 34, 73; Fom. Const. L. § G33. Soe also 1 
Ves. 407; 1 Ves. Jr. 375; 2 id. 5G. 
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All the aets of the president by wliicb bis 
political powers are exercised are considered 
equally political, and are only brought witb- 
in 'the scope of judicial examiuation wliere 
tbe aet of some iuferior ministerial oüicer, 
wbo is tbe direct instmment for exercisiug 
tbe executive function, is submitted to tbe 
scrutiny of the courts. This usually occurs 
wbere tbe constitutionality of a law is ques- 
tioned by the judicial examination of the 
act of some ofticer wbo bas attempted to 
carry the law into execution. In sueh a 
case tbere is not a direct judicial examina- 
tion of tbe president’s acts, or tbose of bis 
subordinates, but merely tbe determination 
of tbe question wbetber tbere is a valid law ; 
id. 419; Marbury v. Madisou, 1 Cranch (U. 
S.) 137, 2 L. Ed. 60; Mississippi v. John- 
son, 4 Wall. (U. S.) 475, 18 L. Ed. 437; Pom. 
Const. Law § 633. 

So, as a necessary incident of tbe power 
to perform bis executive duties, must be in- 
cluded freedom from any obstruction or im- 
pediments; accordingly, tbe president can- 
not be liable to arrest, imprisonment, or de- 
tention, wbile he is in the discharge of tbe 
duties of bis office; and for tbis purpose bis 
person must be deemed, in civil cases at 
least, to possess an official inviolability ; 2 
/ Sto. Const. § 1569. 

Whether in any case a court may issue a 
mandamus to the.. governor of a state is a 
question ou wbicb tbe decisions are not uni- 
form. In some states it is held tbat, al- 
tbough conceding the independence of the 
executive from the control of the judiciary 
witb respect to political duties and powers, 
as to ministerial duties imposed upon tbe 
executive, which miglit bave been committed 
to another officer, the writ may be resorted 
to; Cotten v. Ellis, 52 N. C. 545; State v. 
Cbase, 5 Obio St. 528; Harpending v. Haigbt, 
39 Cal. 189, 2 Am. Rep. 432; Groome v. 
Gwinn, 43 Md. 572; Greenwòod Cemetery 
Land Co. v. Routt, 17 Colo. 156, 28 Pac. 1125, 
15 L. R. A. 369, 31 Am. St. Rep. 284; Ten- 
nessee & C. R. Co. v. Moore, 36 Ala. 371; 
State v. Thayer, 31 Neb. 82, 47 N. W. 704; 
Chumasero v. Potts, 2 Mont. 242 ; Martin v. 
Ingharn, 38 Kan. 641, 17 Pac. 162. But tbe 
weigbt of authority would seem to be in 
favor of tbe contrary opinion; In re Den- 
nett, 32 Me. 508, 54 Am. Dec. 602; Mauran 
v. Smitb, 8 R. I, 192, 5 Am. Rep. 564; People 
v. Cullum, 100 111. 472; State v. Stone, 120 
Mo. 428, 25 S. W. 376, 23 L. R. A. 194, 41 Am. 
St. Rep. 705; Hovey v. State, 127 Ind. 5S8, 
27 N. E. 175, 11 L. R. A. 763, 22 Am. St. Rep. 
6G3; State v. Governor, 25 N. J. L. 331; 
State v. Towns, 8 Ga. 360; State v. Stone, 
120 Mo. 428, 25 S. W. 376, 23 L. R. A. 194, 
41 Am. St. Rep. 705; Hawkins v. Governor, 
1 Ark. 571, 33 Am. Dec. 34G ; People v. Gov- 
ernor, 29 Micb. 320, 18 Am. Rep. 89; State v. 
Drew, 17 Fla. 67 ; State v. Warmoth, 22 La. 
Ann. 1, 2 Am. Rep. 712; Rice v. Austin, 19 
Minn. 103 (Gil. 74), 18 Am. Rep. 330; Vicks- 


burg & M. R. Co. v. Lowry, 61 Miss. 102, 4S 
Am. Rep. 76. 

In some cases it is bcld tbat tbe courts 
bave no power, “in tlie absence of expres3 
constitutional provisions, to control tbe ac- 
tiou of tlie governor, or to compel bim by 
mandamus to perform any duty eitber polit- 
ical or municipal, and wbetber commanded 
by tbe constitution or by law”; State v. 
Stone, 120 Mo. 42S, 25 S. W. 376, 23 L. R. A. 
194, 41 Am. St. Rep. 705; State v. Huston, 
27 Okl. 606, 113 Pac. 190, 34 L. R. A. (N. 
S.) 380; but tbe mayor of a city is not such 
an executive officer as is exempt from judi- 
cial control; State v. Noonan, 59 ISIo. App. 
524. 

As to other executive officers, such as 
secretary of state, treasurer, auditor, and 
the like, though some confiict exists, tbe 
better-considered doctrine, and tbat sup- 
ported by tbe great weigbt of authority, is 
properly said to be that courts will apply 
tbe general principle of law and issue tbe 
writ in tbe case of purely ministerial acts; 
Higb, Ext, Leg. Rem. §§ 124c^-126, wbere 
tbe cases are collected. 

Tbe same principle is applied to deter- 
mine bow far tbe eourts will interfere in 
like manner witb the beads of executive 
departments, or bureaus tbereof, of tbe fed- 
eral government If tbe act is purely miu- 
isterial the writ will issue; Kendall v. U. S., 
12 Pet. (U. S.) 524, 9 L. Ed. 11S1; Ballinger 
v. U. S., 216 U. S. 240, 30 Sup. Ct. 338, 54 
L. Ed. 464; Garfield v. U. S., 211 U. S. 249, 

29 Sup. Ct. 62, 53 L. Ed. 1GS; U. S. v. Bay- 
ard, 16 D. C. 428; but it must be an act not 
growing out of the inherent powers of tbe 
officer; U. S. v. Guthrie, 17 How. (U. S.) 
2S4, 15 L. Ed. 102; and in no case wbere the 
act involves tbe exercise of discretion will 
the court interfere; Holloway v. Whiteley, 4 
Wall. (U. S.) 522, 18 L. Ed. 335; Secretary 
v. McGarrahan, 9 Wall. (U. S.) 298, 19 L. 
Ed. 579; Carrick v. Lamar, 116 U. S. 423, 6 
Sup. Ct. 424, 29 L. Ed. 677; U. S. v. Black, 
128 U. S. 40, 9 Sup. Ct. 12, 32 L. Ed. 354; U. 
S. v. Blaine, 139 U. S. 306, 11 Sup. Ct. 607, 
35 L. Ed. 183; U. S. v. Lamont, 155 U. S. 
303, 15 Sup. Ct. 97, 39 L. Ed. 1G0; and find- 
ings of fact by an executive officer are con- 
clusive in tbe abseuce of palpable error; 
Central Trust Co. v. Trust Co., 216 U. S. 251, 

30 Sup. Ct. 341, 54 L. Ed. 4G9, 17 Ann. Cas. 
10G6. 

See, generally, Desty; Rawle; Story; 
Miller; Black, Constitution; Sergeant; Sedg- 
wic-k, Const. Law; Thayer, Cas. Const. L.; 
Cooley, Const. Lim.; Elliot’s Debates; Elmes, 
Executive Departments; Kent, Com. Lect. 
xiu.; Stubbs, Const. Hist. Eng.; Todd. Parl. 
Gov. in Eng.; Lowell, Gov’t of England; Yon 
Holst, Hist. U. S.; Wbiting, War Powers; 
Ordronaux, Const. Leg. 99-110; Goodnow, 
Comp. Adm. Law; Bryce, Am. Com.; Cbam- 
brun, Executive Power in tbe U. S.; Fisber, 
Evolution of tbe Const.; Stevens, Sources 
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Const. U. S.; Wilson, Legislativo Govern- 
ment ; Farrand ; Willougliby ; Watson ; Dicey, 
Constitution; Judicial Power; Legisuvtive 
Power; President of tiie United States. 

EXECUTOR D E SON TORT. One who 

attempts to act as executor without lawful 
authority. 

A person who, without any authority, in- 
termeddles with the estate of a deeedent and 
does such acts as properly heloug to the 
oflice of executor or administrator, therehy 
becoming a sort of qu-asi executor, though 
only for the purpose of being sued or made 
liable for the assets with wliich he has inter- 
meddled. Grace v. Seibert, 2o5 111. 190, 85 
N. E. 308, 22 L. IL A. (N. S.) 301; and such 
exeeutor, having assumed a representative 
charaeter, cannot deny it, and therefore suf- 
fers all the liabilities of an executor with- 
out acquiring the riglits or privileges of such 
oflice ; id. 

If a stranger takes upon him to act as ex- 
ecutor without any just authority (as, by 
intermeddling with the goods of the de- 
ceased, and many other transaetions), he is 
called in law an executor of his own wrong, 
de son tort; 2 Bla. Com. 507; Bacon v. Par- 
ker, 12 Conn. 213; Wilbourn v. Wilbourn, 4S 
Miss. 3S; 14 E. L. & Eq. 510; Johnston v. 
Duncan, 3 Litt. (Ky.) 103, 14 Am. Dec. 54; 
White v. Cooper, 3 Pa. 130; Brown v. Wal- 
ter, 5S Ala. 310: Barron v. Burney, 38 Ga. 
204. If a man kill the cattle of the testator, 
or take his goods to satisfy a debt, or collect 
money due him, or pay out such money, or 
carry on his business, or take possession of 
his house, etc.. he becomes an executor de 
son tort. Where a person with whom a will 
had been left filed it, but took out no letters 
with the will annexed, or any other legal au- 
thority to administer on the estate, he be- 
came an exeeutor de son tort; Morrow v. 
Cloud, 77 Ga. 114. 

But a stranger may perform many acts in 
relation to a testator’s estate without be- 
coming liable as executor de son tort. Sucli 
are locking up his goods for preservation, 
buryiug the deceased in a mauner suitahle to 
his fortune, paying for the funeral expenses 
and those of the last sic-kness, making an 
inventory of his property to prevent loss or 
fraud solely, feeding his cattle, milking his 
cows, repairiug his houses, etc. Such acts 
are held to be offices of kindness and cliari- 
ty ; Magner v. Byan, 19 Mo. 19G; Emery v. 
Berry, 28 N. II. 473, G1 Am. Dec. G22. Nor 
does paying the debts of the deceased with 
one’s own money make one an executor dc 
son tort; Carter v. Bobbins, S Bicli. (S. C.) 
29; Bogue v. Watrous, 59 Conu. 247, 22 Atl. 
31. Nor does one become executor dc son 
tort by obtaining payment of a debt froui nu 
executor de son tort; G5 L. T. N. S. 709. The 
fact that a widow has taken possession of 
community property is not suflicient to au- 
thorize suit against her on a note of her 


deceased husband; Vela v. Guerra, 75 Tex. 
595, 12 S. W. 1127. As to what acts will ren- 
der a person so liable, see Godol] hiu, Orph. 
Leg. 91 ; 1 Wms. Exec. 299: 1 Dane, Ahr. 
5G1 ; Bull. N. P. 4S; Com. Dig. Adniinistra- 
tion (C 3); Battoon v. Overacker, S Johns. 
(N. Y.) 12G; In re Ilufl’s Estate, 15 S. & 1L 
(Pa.) 39; White v. Mann, 2G Me. 3G1 ; 

Chandler v. Davidson, G Blnckf. (Iud.) 307. 

An executor de son tort is liahh* only for 
such assets as eome iuto his hands, and is 
not liahle for not reducing assets to possos- 
sion ; Kinard’s Adm’r v. Young, 2 Itich. E<i. 

( S. C.) 247; Boumfnrt v. McAlarney. 82 Pa. 
193. And it has been held that he ls onlv 
liahle to tlie rightful administrator; Muir v. 
Trustees of Orphaii Ilouse, 3 Barh. Ch. (N. 
Y.) 477; Brown v. Walter, 58 Ala. 310. Bnt 
see Ilansford v. Elliott, 9 Leigh (Ya.) 79; 
Swift v. Martin, 19 Mo. App. 4SS; whieh 
imply that he is also liable to the h<*ir at 
law. He cannot he sued except for l'raud, 
and he inust be suod as executor; * Buck^ 
minster v. Ingliain, Brayt. (Vt.) 110; Fran- 
cis v. Welch, 33 N. C. 215; Nass v. Van- 
swearingcn, 10 S. & B. (I’a.) 144; Brown’s 
Ex’rs v. Durhin’s Adm’r, 5 J. J. Marsh. 
(Ky.) 170. But in general he is liahlc to all 
the trouble of an executorship, with none of 
its profits. And the law ou this head seems 
to liave been horrowed from the eivil-law 
doctrine of pro lurrcdc qcstio. See Ileinec- 
cius, Antiq. Syntagma, lib. 2, tit. 17, § 1G, p. 
4GS. 

An executor de son tort is an executor 
only for the purpose of being sued, and not 
for the pnrpose of suing; Francis v. Welch, 
33 N. C. 215. Me is sued as if rightful execu- 
tor. But if he defends as such he becomes 
thcreby also an executor dc son tort; Lawes, 
Pl. 190, note; Davis v. Connelly's Ex’rs, 4 
B. Monr. (Ivy.) 13G; Gregory’s Ex’rs v. 
Forrester, 1 McCord. Ch. (S. C.) 318; Ilill 
v. Ilenderson, 13 Smedes & M. (Miss.) GS8; 
Norfolk’s Ex’r v. Gantt, 2 II. & J. (Md.) 435. 
When an executor de son tort takes out let- 
ters of administration. his aets are legalized, 
and are to be viewed in the same light as if 
he had been rightful administrator when the 
goods came into liis hands; Magner v. Byan, 
19 Mo. 190; Shillaher v. Wyinau, 15 Mass. 
325; Battoon v. Overacker, S Jolms. (N. Y.) 
12G. But see, contra , Clements v. Swain. 2 
N. II. 475. A voluntary sale by an exeeu- 
tor dc son tort confers only tbc same title 
on the purclmser that he bimself hnd ; G 
Exeh. 104; 20 E. L. & Eq. 145; Carpenter v. 
Goiug, 20 Ala. 587; Meigau v. McDouough. 
10 Watts (Pa.) 287. 

It is held that in regard to land no man 
can be an executor de son tort; Green v. 
Dewit. 1 Böot (Conn.) 183; Nass v. Van- 
swearingen, 7 S. B. (Pa.) 192; id„ 10 S. 
& rt. (l’a.) 144. In Arkansas it is said that 
tliore is uo sucli thing as a teehnical exeeutor 
dc son tort; Barasien v. Oduin, 17 Ark. 122; 
Kust v. Witherington, id. 129; and so in 
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Missouri; Rozclle v. Harrnon, 103 Mo. 330, 
15 S. W. 432, 12 L. R. A. 1ST. See, on this 
subject, Smith v. Porter, 35 Me. 2ST; Leach 
v. rillshury, 15 N. H. 13T; Grave’s Adrn’r v. 
Poage, 1T Mo. 91; Ilardy v. Thornas, 23 Miss. 
544, 5T Arn. Dec. 152; Josey v. Rogers, 13 
Ga. 4TS; Woolfork’s Adm’r v. Sullivan, 23 
Ala. 548, 5S Am. Dec. 305; Simonton v. Mc- 
Lane’s Adm'r, 25 Ala. 353; Morrison v. 
Smith. 44 N. C. 309; Walworth v. Ballard, 
12 La. Ann. 245; Lee v. Wright, 1 Rawle 
(Pa.) 149; Schoul. Ex’rs & Adm’rs § 184. 

EXECUTORS AND ADMINSSTRATORS. 

The person or persons to whom is committed 
the administration of the estates of dece- 
dents, the first heing that of a person named 
in a will to execute its provisions, the lattcr 
that of the ollicer designated under the law 
to administer the estate of one who has died 
intestate. 

An executor is one to whom another man 
eommits by his last will the execution of 
that will, and testament. 2 Bla. Com. 503. 

A person to wliom a testator hy his will 
commits the execution , or putting in force, 
of that instrument and its codicils. Fonbl. 
Rights and Wrongs 3.0T. See Letiers Tes- 
tamentary ; H^eres. 

An administrator is a person authorized to 
manage and distrihute the estate of an in- 
testate, or of a testator who has no executor. 
In South African law the term is used as 
equivalent to trustee. 

An administrator is merely the agent or 
trustee of the estate of the decedent, acting 
under the immediate direction of the law 
prescribing his duties, regulating his conduct 
and limiting his powers; Collamore v. Wil- 
der, 19 Ivan. 6T. 

Administration. The management of the 
estate of an intestate, or of a testator who 
has no executor. 2 Bla. Com. 494; 1 Wil- 
liams, Ex. 401. The term is applied broadly 
to denote the management of an estate by 
an executor, and also the management of 
estates of minors, lunatics, etc., in those 
cases where trustees have been appointed 
by authority of law to take charge of such 
estates in place of the legal owners. 

No admin'istration is necessary where 
there are no creditors and the heirs divide 
the assets in kind or otherwise by mutual 
agreement; McCracken v. ]\lcCaslin, 50 j\Io. 
App. 85; Cadmus v. Jackson, 52 Pa. 30T; 
Brown v. Baxter, 77 Kan. 97, 94 Pac. 155, 
574; or where the property of the intes- 
tate is exempt; Rivera v. R. Co. (Tex.) 149 
S. W. 223; or where the widow is sole lega- 
tee and all debts and expenses are paid ; 
Block v. Butt, 41 Ind. App. 4S7, S4 N. E. 357; 
or where persons in interest settle their 
rights outside of the probate court; Prichard 
v. Mulhall, 140 la. 1, 118 N. W. 43; and, in 
sorne states, such scttlement, without admin- 
istration, is authorized by statute; Rogan v. 
Arnold, 233 111. 19, 84 N. E. 5S. 


The controlling place of administration is 
the domicile of the testator; Higgins v. 
Eaton, 1SS Fed. 93S. 

The right of administration is a valuable 
one and not to be taken away, except as pro- 
vided by statute; Williams v. Williams, 24 
App. D. C. 214. 

Originally in England the crown claimed 
the right of administeriug tlie personal prop- 
erty of intestates and exercised it by its 
ministers, or granted it as a franchise to 
lords of manors or others and afterwards to 
prelates, who greatly ahused the trust, un- 
til, under the Statute of Westminster II, tbe 
ordinary was bound to pay the debts of the 
deceased so far as his goods would extend, 
but still the ecclesiastical persons who were 
entrusted with the duty, appropriated large 
portions of them upon the pretext of pious 
uses, until they were required by Stat. 31 
Edw. III. c. 11, § 1, to grant admiuistration 
to “the next of kin and most lawful friends 
of the dead person intestate,” who were held 
accountable in the common-law court as ex- 
ecutors were. The adininistration of per- 
sonal estates then became assimilated, to 
carrying out the provisions of wills, and the 
function of the ecclesiastical courts was 
merely the grant of letters and the super- 
vision of their execution. Next, under 21 
Hen. VIII., the ordinary could appoiut the 
widow or next of kin, or both, at his discre- 
tion. The jurisdiction in England was taken 
away from the ecclesiastical court by Stat. 
20 & 21 Vic. c. 77, and vested in a judge of 
probate. The court of probate is now part 
of the Probate, Divorce and Admiralty Divi- 
sion of the High Court of Justice. 

In the United States, what is known as 
probate jurisdiction is exercised generally 
by courts known as probate courts held by 
surrogates, judges of probate, registers of 
wills, etc. 

There are various kinds of administration: 

Ad colligendum. That which is granted 
for collecting and prcserving goods about 
to perish (bona peritura). The only power 
over these goods is under the form pre- 
scribed by statute. 

AnciUary. That which is subordinate to 
the principal administration taken out in 
another state or country where there are 
assets; Appeal of Barry, S8 Pa. 131; 
Stevens v. Gaylord, 11 Mass. 256; Rosenthal 
v. Reniek, 44 111. 202; Trimble v. Dzieduz- 
yiki, 57 IIow. Pr. (N. Y.) 208. In the ab- 
sence of a statute allowing it (as in some 
states) an administrator in one state cannot 
sue as sucli in another, unless ancillary let- 
ters are taken out; Noonan v. Bradley, 9 
Wall. (U. S.) 394, 19 L. Ed. 757; and this 
may be done by amendment after the bill is 
filed; Black v. Henry G. Allen Co., 42 Fed. 
618, 9 L. R. A. 433. One who is both ancil- 
lary and domiciliary administratrix of the 
same estate cannot be called on, in one ju- 
risdiction, to account for assets received in 
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the other; Uamilton v. Carrington, 41 S. C. 
0 S 0 , 10 S. E. 01G. 

Executors in the state of testator’s domieil 
are not bound, under the full faitli and ered- 
it clause, by a decrce of the court of auother 
state agaiust an administrator c. t. a., in a 
case submitted to arbitration before the tes- 
tator’s death; Brown v. Fletclier’s Estate, 
210 U. S. S2, 28 Sup. Ct. 702, 52 E. Ed. 9Ü0. 

Cwtcrorum. That which is granted as to 
the residue of an estate, wliich cannot be ad- 
ministered under the limited power already 
granted; 4 llagg. Eccl. 3S2, 3S0; .4 M. & G. 
30S; 1 Curt. Eccl. 2SG. 

It difl'ers froin administration de bonis non 
in this, that in cwtcrormn the full power 
granted is exercised and exliausted, wliile 
in the other the power is, for some cause, not 
fully exercised. 

Cum tcstamcnto anncxo. That which is 
granted where no exccutor is namcd in the 
will, or whe're thc one named dies, or is in- 
competent or unwilling to act. Such an ad- 
ministrator must follow the statüte rules of 
distribution, except whcn otherwise directed 
by the will; Ex parte Brown, 2 Bradf. (N. 
Y.) 22; Farwell v. Jacobs, 4 Mass. G34; 
Stacy v. Thrasher, 6 IIow. (U. S.) 50, 12 E. 
Ed. 337. The residuary legatee is appointed 
such administrator rather tlian the next of 
kin; Estate of Donnelly, 2 Bhil. (Pa.) 54; 
Thornton v. Winston, 4 Leigh (Va.) 152; 2 
Add. 352. 

De bonis non. That whieh is granted when 
the first administrator dies before having 
fully admiuistered. The person so appointed 
has in general the powers of a common ad- 
ministrator; Bacon, Abr. Exccutors , B, 1; 
Rolle, Abr. 007; Matthews v. Douthitt, 27 
Ala. 273, G2 Am. Dee. 7G5 ; State v. Porter, 
9 Ind. 342; Thomas v. Stanley, 4 Sneed 
(Tenn.) 411; Watson v. Jacobs, 29 Vt. 170; 
Johnson v. Bank, 11 Md. 412; Cotfin v. Ileath, 
G Metc. (Mass.) 7S; Wiggin v. Swett, G Metc. 
(]\Iass.) 19S, 39 Am. Dec. 716; Prusa v. 
Everett, 7S Neb. 250, 110 N. W. 5GS; Prusa v. 
Everett, 7S Neb. 251, 113 N. W. 571. 

A residuary legatee has sufiicient interest 
in an estate to request the appointment of an 
administrator d. b. n. to eollect debts, wheth- 
er it will make the estate solvcnt or not; 
Mallory’s Appcal from ITobate, 02 Conn. 21S, 
25 Atl. 100. 

De bonis non cum testamcnto aiincxo. 
That which is granted wlien an executor 
dies leaving a part of tlie estate unadminis- 
tered. Coniyns, Dig. Adm. B, 1; Ellmaker’s 
Estate, 4 Watts (Pa.) 34, 38, 39. lt cauuot 
be based on a will made iu a foreign country 
if invalid there because of defective exccu- 
tion; Coleman's Estate, 13 Pa. Co. Ct. Sl. 

Durantc abscntia. That which subsists 
during the absenee of the executor and until 
he has proved the will. In Englaud, by stat- 
ute, such an administration is raiscd during 
the absence of the executor, and is not de- 
termined by the executor’s dying abroad; 4 


Ilagg. Eccl. 3C0; 3 Bos. & P. 2G; see Willing 
v. l’erot, 5 Rawle (Pa.) 204. 

Durante minori tctatc . That wliich is 
granted when the executor is a miuor. It 
continues until the minor attains his lawful 
age to act, which at commou law is seveu- 
teen years; 5 Coke 2(>. Wlien an infant is 
sole exeeutor, the statnte 3S Geo. III. c. 87, 
s. 0 providcs that probate shall not be grant- 
ed to him uutil his full age of twenty-one 
ycars, and that <adm. cum t<st. ann< xo shall 
be granted in the mean time to his guardian 
or other suitable person. A similar statute 
provision exists in most of the United States. 
Tliis administrator may collect assets, pav 
debts, sell bona pcrituru , and perform such 
other acts as require iinmediate attentiou. 
He may sue and be sued; Bacon, Abr. Ex- 
ccutor , B, 1; Cro. Eliz. 71S; 2 Bla. Com. 
503; 5 Coke 20; Taylor v. Barron, 35 N. II. 
4S4, 403. 

Where tliere are no cmlitors or heirs of 
age, the tutor of minor heirs has a right to 
take possessiou of suceession property and 
administer their interests in it; Succession 
of Bourgeois, 43 Ea. Ann. 247, 0 South. 34. 

Forciun administration. That which is ex- 
ereised by virtue of authority properly con- 
ferred by a foreign power. 

The general rule iu England and the Unit- 
ed States is tliat lctters granted in one ju- 
risdietion, give no autliority to sue or be sued 
in another jurisdiction, though they may be 
ground for new probate authority; 5 Ves. 
44; Blackstoue v. Miller, 18S U. S. 1S9, 23 
Sup. Ct. 277, 47 L. Ed. 430; Doe v. M’- 
Farland, 9 Cra. (U. S.) 151, 3 L. Ed. G87; 
Armstrong v. Lear, 12 Wheat. (U. S.) 1G0, 
G L. Ed. 580; Perkins v. Williams, 2 Root 
(Conn.) 402; Dangerfield’s Ex’x v. Thurs- 
ton’s Ileirs, 8 Mart. (N. S.) [La.] 232; 

M’Cullough v. Young, 1 Binn. (I’a.) G3; Mat- 
thews v. Douthitt, 27 Ala. 273, G2 Am. Dec. 
705; Fisk v. Norvel, 0 Tex. 13, 5$ Am. Dec. 
12S; State v. Price, 21 Mo. 434; Cocke v. 
Fiuley, 20 Miss. 127; Dickinson v. M’Oraw, 

4 Raiul. (Va.) 15S; Allsup v. Allsup’s Heirs. 
10 Yerg. (Teun.) 2S3; Stearns v. Burnham, 

5 Greenl. (Me.) 201, 17 Am. Dec. 22S; Tay- 
lor v. Barron, 35 X. II. 484; Wood v. Gold, 
4 McLean C. C. 577, Fcd. Cas. No. 17,047 ; 
Vaughan v. Xorthup, 15 Pet (U. S.) 1, 10 
L. Ed. G30; llill v. Tucker, 13 llow. (U. S.) 
458, 14 L. Ed. 223; Black v. Alleu Co.. 42 
Fcd. GIS, 9 L. R. A. 433; Farringtou v. Trust 
Co., 0 N. Y. Supp. 433. llence, when persons 
are domieiled and die in one eountry as A, 
and have personal property in another as B, 
the autliority must be had in B, but exer- 
cised according to the laws of A; Story, 
Confi. Laws 23, 447; Leaeh v. Pillsbury, 15 
N. II. 137; Spraddling v. Pipkin. 15 Mo. 118; 
Williams v. Williams, 5 Md. 4G7 ; Ex parte 
McComb, 4 Bradf. (N. Y.) 151; King v. U. 
S., 27 Ct. Cl. 520; Rutherford v. U. S., 27 
Ct. Cl. 530; aiul sce Domicil. 

There is uo legal privity between admin- 
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istrators in different states; nor between 
executors of a will in one state and adminis- 
trators c. t. a. in anotlier; Wilson v. Ins. Co., 
104 Fed. 817, 90 C. C. A. 593, 19 L. R. A. (N. 
S.) 553. Tlie principal administrator is to 
act in the intestate’s domicil, and the ancil- 
lary is to collect claims and pay debts in the 
foreign jnrisdiction and pay over the surplus 
to his principal ; Pond v. Makepeace, 2 Metc. 
(Mass.) 114; 3 Hagg. EccL 199; Jones v. 
Jdarable, G Humph. (Tenn.) 116; Lawrence 
v. Kitteridge, 21 Conn. 577, 5G Am. Dec. 3S5; 
Stokely’s Estate, 19 Pa. 476; Riley v. Riley, 
3 Day (Conn.) 74, 3 Am. Dec. 2G0; The 
Boston, 1 Blatchf. & H. 309, Fed. Cas. No. 
1,G69; Kilpatrick v. Bush, 23 Miss. 199; 2 
Curt. Eccl. 241; Carmichael v. Ray, 1 Rich. 
(S. C.) 116. 

Payment to an ancillary administrator is 
no bar to a suit by the administrator of the 
domicile; Maas v. Bank, 3G Misc. 154, 72 
N. X. Supp. 100S; nor is it a defence to a 
prior action by the domiciliary administi’a- 
tor in another state, of whic-h the defendant 
had knowledge before payment; Steele v. 
Ins. Co., 100 N. Y. 703, 57 N. E. 1125. For 
other cases see 15 Ilarv. L. Rev. 412. But in 
Quebec a foreign administrator is recog- 
nized; 12 Harv. L. Rev. 287; as well as 
foreign guardians and receivers, and this 
rule is said to be satisfactory in operation; 
id., citing Lafieur, Confl. L. 

An administrator appointed in Michigan 
cannot sue a resident of New York in the 
United States circuit court in that state 
when he had not taken out letters of admin- 
istration in New York ; Johnson v. Powers, 
139 U. S. 15G, 11 Sup. Ct. 525, 35 L. Ed. 112. 

But some courts liold that the probate of 
a will in a foreign state, if duly authenti- 
cated, dispenses with the necessity of taking 
out new letters in their state; Lancaster v. 
McBryde, 27 N. C. 421 ; Gray v. Patton, 2 B. 
Monr. (Ky.) 12; Rice v. Jones, 4 Call (Va.) 
89; Vaughan v. Nortliup, 15 Pet. (U. S.) 1, 
10 L. Ed. 039; Ives v. Allyn, 12 Vt. 5S9; 
Hayes v. Pratt, 147 U. S. 557, 13 Sup. Ct. 503, 
37 L. Ed. 279. \ 

Where a deceased plaintiff was domiciled 
in another state, an executor appointed in 
the domicil will be preferred to a temporary 
administrator appointed in the state of the 
forurn, as the new party; Norman v. Goode, 
113 Ga. 121, 3S S. E. 317. 

It has been held that possession of prop- 
erty may be taken in a foreign state, but a 
suit cannot be hrought without taking out 
letters in that state ; Watt’s Ex’rs v. Shep- 
pard, 2 Ala. 429; Trotter v. White, 10 Smedes 
& M. (Miss.) 607; Suarez v. City of New 
York, 2 Sandf. Ch. (N. Y.) 173. In Arizona 
suit may be brought upon a foreign judgment 
without taking out new letters of adminis- 
tration ; Arizona Cattle Co. v. Huber, 4 Ariz. 
09, 33 Pac. 555. See Conflict of Laws. 

For the purpose of administration, the 
situs of a debt is the domieil of the debtor 


and not the place where the evidence of the 
debt is located; Michigan Trust Co. v. Pro- 
basco, 29 Ind. App. 109, 63 N. E. 255; Mur- 
phy v. Crouse, 135 Cal. 14, GG Pac. 971, S7 
Am. St. Rep. 90, where it was said that in 
this respect certificates of stock do not differ 
from other choses in action. The situs , as 
property, of corporate stock owned by a non- 
resident decedent is within the county where 
the corporate property is or where the cor- 
poration has its principal place of business; 
In re Arnold, 114 App. Div. 244, 99 N. Y. 
Supp. 740. 

Pendente lite . That which is granted 
pending the controversy respecting an al- 
leged will or the right of appointment. An 
officer of the court is appointed to take care 
of the estate only till the suit terminates; 
2 P. Will. 5S9; 1 Hagg. Ecel. 313; Bergin 
v. McFarland, 26 N. H. 533; Fisk v. Norvel, 
9 Tex. 13, 58 Am. Dec. 128; Barksdale v. 
Cobb, 16 Ga. 13; Cole v. Wooden, 18 N. J. 
L. 15. He may maintain suits, but cannot 
distribute the assets; 1 Ball & B. 192; Cain 
v. Warford, 7 Md. 2S2; Appeal of Patton, 31 
Pa. 4G5; Rogers v. Dively, 51 Mo. 193. 

Puijlie. That which the public adminis- 
trator performs. This is in many of the 
states by statute in those cases where per- 
sons die intestate, without leaving any who 
are entitled to apply for letters of adminis- 
tration; Ferrie v. Public Administrator, 3 
Bradf. (N. Y.) 151; Public Adm’rs v. Bur- 
dell, 4 id. 252. 

In many states there is provislon of iaw 
for the appointment of a public administra- 
tor whose duty it is to administer upon the 
estate of any person found dead within his 
jurisdiction. Such officer is competent to 
administer on the estate within his county 
of any decedent irrespective of the place of 
his death; In re Richardson’s Estate, 120 
Cal. 344, 52 Pac. 832; and such administra- 
tor has no authority to refuse to enter upon 
or to continue the administration of an es- 
tate, which by law he should administer. 
Ile cannot retain the office and choose for 
himself which of its duties he will perform; 
State v. Kennedy, 73 Mo. App. 384. 

The authority of a public administrator 
to take charge of an estate cannot be col- 
laterally questioned; Dunn v. German-Amer- 
ican Bank, 109 Mo. 90, 18 S. W. 1139; Weir 
v. Monahan, 67 Miss. 434, 7 South. 291. 

Special. That which is limited either in 
time or in power. Such administration does 
not come under the statutes of 31 Edw. III. 
c. 11, and 21 Hen. VIII. c. 5, on which the 
modern English and American laws are 
founded. A judgment against a special ad- 
ministrator binds the estate; 1 Sneed 430; 
although there is no property but merely a 
right of action, and if there is delay in 
granting the administration, a special ad- 
ministrator might be appointed where im- 
mediate settlement could be made; Groce v. 
Helm, 91 Mich. 450, 51 N. W. HOG. In the 
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United States, administration is a subject 
charged upon courts of eivil jurisdiction. A 
multiplicity of statntes defines the powers 
of such courts in the various statcs. The 
publie ofiicer authorized to delegate the trust 
is ealled surrogate, judge of probate, register 
of wills, etc. In some states, these courts 
are of special jurisdiction, while in others 
the power is vested in county eourts. 

Dcath of the intestate inust have taken 
place, or the court will have no jurisdiction. 
Probute proceedings ou the estate of a per- 
son who is not dead are void: Fay v. Costa, 
2 Cal. App. 241, 83 Tac. 275; Steele’s Un- 
known Ileirs v. Belding (Tex.) 14S S. W. 
592. A decree of the court is prima fa-cic evi* 
dence of his death, aiul puts the burden of 
disproof upon the party pleading in ahate* 
ment ; 3 Terrn 130; Munro v. Merehant, 20 
Barb. (N. Y.) 3S3; Barkaloo's Adm’r v. 
Emeriek, 18 Ohio 268. 

Estatcs of abscntces . Statutes authoriz- 
ing administration on the estate of an ab- 
sentee after a fixed period, as if he were 
dead, have been held void as a deprivation 
of property without due proeess of law; Carr 
v. Brown, 20 R. I. 215, 3S Atl. 9, 3S L. R. A. 
294, 7S Am. St. Iiep. S55; Lavin v. Bank, 1 
Fed. 041, 18 Blatebf. 1 ; Clapp v. Houg, 12 
N. D. 000, 98 N. W. 710, 65 L. R. A. 757, 102 
Am . St. Rep. 5.89; Savings Bank of Balti- 
more v. Weeks, 103 Md. 001, 64 Atl. 295, 6 L. 
R. A. (N. S.) 090; Selden v. Kennedy, 104 
Ya. 826, 52 S. E. 035, 4 L. R. A. (N. S.) 944, 
113 Am. St. Rep. 1076, 7 Ann. Cas. S79; in 
the ahsence of a statute; Scott v. MeXeal, 
154 U. S. 49, 14 Sup. Ct. 110S, 38 L. Ed. S96 ; 
Springer v. Shavender, 11S N. C. 53, 23 S. E. 
976, 54 Am. St. Rep. 70S; Devlin v. Coin., 101 
Pa. 273, 47 Am. Rep. 710; snbsequently a 
statute was passed in Pennsylvania and held 
eonstitutional; Cunnius v. School Dist., 206 
Pa. 469, 56 Atl. 16, 9S Am. St. Rep. 790; 
this judgment was afiirmed in 19S U. S. 458, 
25 Sup. Ct. 721, 49 L. Ed. 1125, 3 Ann. Cas. 
1121, wliere the court distinguished the case 
from that in 154 U. S., supra , upou the 
ground that in the former case there was no 
statute, and that in the present one, a stat- 
ute having been passed and the period of 
absence being fixed and not unreasonably 
brief, it was valid and not open to the ob- 
jeetion of want of due proeess of law; and 
similar statutes have been held valid; Bar- 
ton v. Kimmerley, 163 Ind. 009, 76 N. E. 250, 
112 Ain. St. Rep. 252 ; Roderigas v. Savings 
Inst., 63 N. Y. 400, 20 Am. Rep. 555, which 
appeared for a time to stand alone and was 
frequently referred to as liaving been de- 
cided by a mere majority of the court. The 
same statute was held invalid by the fed- 
eral court in Lavin v. Savings Bank, 1S 
Blatehf. 1, 1 Fed. 041. So far as the federal 
constitution is concerned, the Pennsylvania 
case in Cunnius v. School Dist., 19S U. S. 
45S, 25 Sup. Ct. 721, 49 L. Ed. 1125, would 
seem to settle the question, at least so far 
Bouv,—72 


as to determine that such statutes are not 
obnoxious to the XlVtli Amendment of the 
federal constitution. So far as the state 
constitutions are euncerned the c-ases dififer. 
as appears by the above eitations. The case 
in MaryiancJ is put mainiy upon tlie ground 
that the act contained no provision reqniring 
tliat before the distributiun of the property 
of the abscntee. security should be given for 
its refund if he sliould iirove to l»e aiive. 

ArroiXTMEXT of Executors and Admixis- 
tuators axd tiie Letteiis Testami.ntakv or. 
of Admixistkatiox. The appointment of ex- 
eentors and administrators is niade upon ap- 
plication to the proper otlicer having juris- 
diction, in some states by a petition l'ollowod 
by a citation to the interested parties, to be 
served npon them or published according to 
law. Any one of snch interested parties may 
appear and sliow canse against the appoint- 
ment. In other states tlie appointment is 
made without notice, npon proof to tlie prn- 
bate oflicer of the jurisdictional facts. The 
evidence of appointment whicli is delivered 
to the appointee is termed, iu the case of ad- 
ministrators, Lettcrs o/ Administration, and 
in the ease of executors, Lcttcrs Tcstamen- 
tary. In either case the letters certify that 
tliere is given to the executor or adminis- 
trator, as the ease may be, full power of 
admiuistration of the goods, chattels, rights. 
and credits which were of the deeeased, aud 
the person appointed is required to make an 
inventory and fiie the same. to pay the debts 
of the deceased so far as the property will 
exteiul, in the legal order of payment, and 
render a true and just aecount of his trans- 
actions in the administration of the trust. 
In respect to all matters relating thereto, 
there is little or no differenee in the law re- 
lating to letters of administration or letters 
testamentary. The grant of such letters is 
a judicial act and recorded as sueh, and the 
letters themselves should be duly authenti- 
eated under tbe seal of tbe court; Seboui. 
Ex. & Ad. § 11S. Eor the form of letters, 
sea Smitb, Rrob. Praet. App.; Witzei v. 
Pierce, 22 Ga. 112. 

In most of the statos it is provided by law 
tbat both executors and administrators sliall 
be required to give bond before receiving 
tlieir letters from tlic probate authority. 
Sueh requiremeiits have been lield to impose 
on tlie exeeutors and administrators no new 
duties, but tlieir effect is merely to give addi- 
tionai remedy to creditors, legatees, nnd 
distributees; Eaton v. Benefield, 2 Blackf. 
(Ind.) 52. In some jurisdictions it is quite 
usual to fiud a provisiou in tbe will dispeus- 
iug with the giving of the boml by tlie execu- 
tors aud such imlieation of the will of the 
testator is respccted. It has becn held, how- 
ever, that a provision of a will that tbe 
executor may act witbout exeeuting a bond 
is at all times subject to tbe control of tbe 
courts; Busch Rapp, 03 S. W. 479, 23 Ky. 
L. Rep. 0u5. Onè wbo is not iuterested in 
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tbe assets of tlie estate can raise no ques- 
tion as to the snfficiency or legality of the 
bond which has been accepted; Jones v. 
Srnith, 120 Ga. 042, 4S S. E. 134. The fail- 
ure of an administrator to give a bond is 
ground for removal; Toledo, St. L. & K. C. 

R. Co. v. Reeves, S Ind. App. 067, 3o N. E. 
199; but the fact that an executor’s bond 
is invalid, is no gronnd for his removal; 
Barricklow v. Stewart, 31 Iud. App. 446, OS 
N. E. 310. 

Executors and administrators are charged 
with a trust, and liable for the want of due 
care such as prudent men exercise in manag- 
ing their own affairs; State v. Dickson, 213 
Mo. 66, 111 S. W. S17; In re Chadbourne, 
15 Cal. App. 363, 114 Pac. 1012. 

The grant of letters has been held to be 
prima facie evidence of all the essential ju- 
risdictional facts; Davis v. Swearingen, 56 
Ala. 31; but it is generally considered that 
the probate court, in granting letters of ad- 
ministration does not adjudicate that the 
person is dead, but tliat letters shall be 
granted to the applicant; Carroll v. Carroll, 
60 N. Y. 121, 19 Am. Rep. 144; Newrnan v. 
Jenkins, 10 Pick. (Mass.) 515; and the let- 
ters are not legal evidence of the death; 
Mutual Ben. Life Ins. Co. v. Tisdale, 91 U. 

S. 238, 23 L. Ed. 314. Letters of administra- 
tion upon the estate of a person who is in 
fact alive have no validity or effect as 
against him; Scott v. McNeal, 154 U. S. 34, 
14 Sup. Ct. 110S, 3S L. Ed. 896. 

As to the grant of letters of administration 
upon the estate of a person presumed to be 
dead, see supra. 

A grant of letters which includes two 
estates under one administration would be 
irregular and objectionable, but it has been 
held not to be void; Grande v. Herrera, 15 
Tex. 533 ; the letters should be signed by 
the judge or other probate officer; Succes- 
sion of Carlon, 26 La. Ann. 329; Matthews 
v. Joyce, S5 N. C. 25S; and they are not void 
though the seal of the court is affixed in the 
wrong place; Sharp v. Dye, 04 Cal. 9, 27 
Pac. 7S9. 

Letters testamentary and of administration 
are, according to their terms and extent, con- 
clnsive as to personal property while they re- 
main unrevoked. They cannot be questioned 
in a court of law or of equity, and cannot be 
impeached, even by evidence of fraud or for- 
gery. Proof that the testator was insane, or 
that the will was forged, is inadmissible; 12 
Ves. 29S; Broderick’s Will, 21 Wall. (U. S.) 
503, 22 L. Ed. 599; Hall v. Woodman, 49 N. 
H. 295; Appeal of Hegarty, 75 Pa. 503; In- 
habitants of Dublin v. Chadbourn, 16 Mass. 
433; Jackson v. Le Grange; 19 Johns. (N. Y.) 
3S6, 10 Am. Dec. 237; Irwin v. Scriber, 18 
Cal. 499; Carroll v. Carroll, 60 N. Y. 123, 19 
Am. Rep. 144; Moore’s Estate v. Moore, 33 
Neb. 509, 50 N. W. 443; O’Connor v. Hug- 
gins, 113 N. Y. 511, 21 N. E. 1S4; Robinson v. 
Epping, 24 Fla. 237, 4 South. S12. But if the 


nature of the plea raise the issue, it may be 
sliown that the court granting the supposed 
letters had no jurisdiction, and that its ac- 
tion is therefore a nullity; 3 Term 130; see 
Knox v. Nobel, 77 Ilun 230, 2S N. Y. Supp. 
355; or that the seal attached to the sup- 
posed probate has been forged, or that the 
letters liave been revoked, or tliat the testa- 
tor is alive; In re Huff’s Estate, 15 S. & R. 
(Pa.) 42; Griffith v. Frazier, S Cra. (U. S.) 9, 
3 L. Ed. 471; Jochumsen v. Bank, 3 Allen 
(Mass.) S7; Duucan v. Stewart, 25 Ala. 408, 
00 Am. Dec. 527; Ilarwood v. Wylie, 70 Tex. 
53S, 7 S. W. 7S9. Where an executor quali- 
fied and ac-ted for many years under his ap- 
pointmeut;, he will not be allowed to dispute 
the recitation in his appointment that cita- 
tion to the heirs was issued and served; In 
re Moore, 95 Cal. 34, 30 Pac. 106. 

Though the probate court lias exclusive ju- 
risdiction of the grant of letters, yet where 
a legacy has been obtained by fraud, or the 
probate has been procured by fraud on the 
next of kin, a court of equity would hold the 
legatee or wrong-doer as bound by a trust for 
the party injured; Wms. Ex. 552. While a 
court of equity cannot remove an executor; 
Mannhardt v. Staats Zeitung Co., 90 111. App. 
315; it may restrain him from acting, tliough 
such restraint will incidentally prevent him 
from performing his duties as executor; Bent- 
ley v. Dixon, 60 N. J. Eq. 353, 40 Atl. 0S9; and 
even take the estate out of his hands and 
place it in the custody of a receiver; Bolles 
v. Bolles, 44 N. J. Eq. 3S5, 14 Atl. 593. 

Letters may be revoked by the court which 
made the grant, or on appeal to a higher tri- 
bunal, reversing the dec-ision by which they 
were granted. Special or limited administra- 
tion will be revoked on the occasion ceasing 
which called for the grant. An executor or 
administrator will be removed when the let- 
ters were obtained improperly; Wms. Ex. 
571. 

O/ thcir effect in a state other tlian that in 
ichich lcgal procccdings icere institutcd. 

In view of the rule of the civil law, that 
personalia sequuntur personam , certain ef- 
fect has been given by the comity of nations 
to a foreign probate granted at the place of 
tlie domicil of tlie deceased, in respect to the 
personal assets in other states. At common 
law, the lex loci rei sitce governs as to real 
estate, and the foreign probate has no va- 
lidity; but as to persohalty the law of the 
domicil governs both as to testacy and intes- 
tacy. It is customary, therefore, on a due 
exemplification of the probate granted at the 
place of domicil, to admit the will to pro- 
bate, and issue letters testamentary, without 
requiring original or further proof. 

A foreign probate at the place of domicil 
has in itself no force or effect beyond the ju- 
risdiction in which it was granted, but ou its 
production fresh probate will be granted 
thereon in all other jurisdictions where assets 
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are foimd. This is the general rule, but is 
liable to be varied by statute, and is so varied 
iu sonie of tlio statos of the Uuitcd States. 

Letters testamentary or of adininistration 
confer no power beyond the liuiits of the 
state in wliich they are grantcd, and do not 
autliorize the person to whom tliey are is- 
sued to maintain any suit in the state or 
federal courts in any other state; Johnson 
v. Powers, 139 U. S. 150, 11 Sup. Ct. 52Ü, 35 
L. Ed. 112; Wilkins v. Ellett, 10S U. S. 25G, 2 
Sup. Ct. G41, 27 L. Ed. 71S; the exeeutor or 
administrator has thcrcfore, as sueh, uo riglit 
of control over property in anotlier state or 
country; Manstield v. Turpiu, 32 Ga. 2G0; 
Upton v. Adam’s Ex’rs, 27 Ind. 432; Wood 
v. Gold, 4 McLean 577; Fed. Cas. No. 17,- 
947; Lewis v. McMillen, 41 Barb. (N. Y.) 431; 
Carmiehael v. Ray, 40 N. C. 3G5; he eannot 
interfere witli assets, collect or diseharge 
dehts, control lands, sne or be sued; Schoul. 
Ex. & Ad. § 173. The prineiple is, that a 
grant of power to administer the estate of a 
decedent operates only as of right witbin the 
jurisdietion whicli grants the lettcrs, and in 
order that a foreign representative may ex- 
ercise any sueli function he must he clotked 
with authority from the jurisdiction into 
wbich be comes, and conform to the require- 
ments imposed by local law ; Moore v. Fields, 
42 Pa. 4G7; Beckkam v. Wittkowski, 64 N. 
C. 464; Trice v. Morris, 5 McLean, 4, Fed. 
Cas. No. 11,414; Bell's Adm’r v; Nichols, 38 
Ala. 678; Graveley v. Graveley, 25 S. C. 1, 60 
Am. Rep. 47S; Laurence v. Nclson, 143 U. S. 
215, 12 Sup. Ct. 440, 36 L. Ed. 130; Duckesse 
d’Auxy v. Porter, 41 Fed. 68; Reynokls v. 
McMulien, 55 Mich. 56S, 22 N. W. 41, 54 Am. 
Rep. 386. In most, probably all, of the states 
there is statutory provision, either for the 
grant of ancillary letters or for authorizing 
and regulating suits by foreign eXecutors and 
administrators. In many of them tliese of- 
ficers, properly qualitied abroad, are permit- 
ted to sue for and recover local assets with- 
out otker qualification, within the new ju- 
risdiction, than putting on record their au- 
thority as conferred by the home jurisdiction, 
and such authority must be strictly followed. 
In many of the states tliere is authority to 
sue and defend without ancillary administra- 
tion; Hayes v. Pratt, 147 U. S. 557, 13 Sup. 
Ct 503, 37 L. Ed. 279; Banta v. Moore, 15 N. 
J. Eq. 97 ; Marrett v. Babb’s Ex’r, 91 Ky. S8, 
15 S. W. 4; Lewis v. Adams, 70 Cal. 40:‘>, 11 
Pac. S33, 59 Am. Rep. 423; Tyer v. Melliug 
Co., 32 S. C. 598, 10 S. E. 1067; and this right 
to sue has been cxtendcd to a foreign corpo- 
ration duly authorized to act in lts own ju- 
risdiction; Deringer’s Adm’r v. Deriuger’s 
Adm’r, 5 Iloust. (Del.) 416, 1 Am. St. Bep. 
150; in some statutes there ls express au- 
thority to defend suits ; Moss v. Rowland, 3 
Bush (Ky.) 505; but it has been held that 
statutory authority to sue does not imply 
capacity to be sued; Jones v. Lamar, 77 Ga. 


149; nor to sue for intestate lands where 
they were made hv statute assets iu the hands 
of a domestie administrator; Fairchild v. 
Ilagel, 51 Ark. Gl, 14 S. W. 1192; hut to sue 
for the grant of loral administratiou; Gib- 
son v. Ponder, 10 Ark. 195; where uo suit is 
neccssury a foreign exeeutor or admini>tra- 
tor has hecn permitted to remove per»uiial 
property and carry it away for the purpose of 
administra(ion ; Petersen v. Kank, 32 N. Y. 
21, 88 Am. Dee. 298; Putnam v. Pitney, 45 
Minn. 242, 47 N. W. 790, 11 L. R. A. 41; Mc- 
Xainara v. MeXamara, G2 Ga. 200; Selleek v. 
Rusco, 4G Conn. 370; and iu the abseii e of 
loeal administration payment to a loreign 
representative is reeognized ; Wilkins v. El- 
lett, 108 U. S. 25G, 2 Sup. Ct. 011, 27 L. Ed. 
718; Wyman v. Halstead, 109 U. S. G5G, 3 
Sup. Ct. 417, 27 L. Ed. 10G8; Parsous v. Ly- 
man, 20 N. Y. 103. 

The lattcr may assign ehoses in aetion be- 
longing to the estate, and the assignee may 
sue thereon in his own name in another state, 
unless preveuted by its laws respecting assign- 
ments from so doing; Wilkins v. Ellett, 10S 
U. S. 25G, 2 Sup. Ct. G41, 27 L. Ed. 718; Camp- 
bcll v. Brown, G4 Ia. 425, 20 N. W. 715, 52 
Am. Rep. 44G; Solinsky v. Bank, 82 Tex. 244, 
17 S. W. 1050: Petersen v. Bank, 32 N. Y. 21. 
SS Am. Dec. 298; he may also sue in another 
state on a judgment there recovered; Tal- 
mage v. Chapel, 1G Mass. 71; Biddle v. Wil- 
kins, 1 Pet. (U. S.) GSG, 7 L. Ed. 315; Treeoth- 
ick v. Austin, 4 Mas. 10, Fed. Cas. Xo. 14,1G4: 
Barton v. Higgins, 41 Md. 539; or he may 
sue in his individual capacity in anothei* 
state, on a judgment recovered l*y him in liis 
olficial capacity in liis own state. Tittmau v. 
Thornton, 107 Mo. 500, 17 S. W. 979, 1G L. It. 
A. 410; Arizona Cattle Co. v. Huber, 4 Ariz. 
G9, 33 Pac. 555; and upon a contract made 
with liimself as sueh a foreign executor or 
admiuistrator may sue; Barrett v. Barrett, 
S Greenl. (Mo.) 34G; Du Val v. Marshall, 30 
Ark. 230; Sto. Conll. L. §§ 513-51G. The 
term foreign as applied to exeeutors aiul ad- 
ministrators refers to thc jurisdietion from 
whieh tlieir authority is derivcd and not to 
residence; Fugate v. Moore, SG l'a. 1015, 11 
S. E. 10G3, 19 Ain. St. Rep. 92G; Ilopper v. 
Iloppor, 125 N. Y. 400, 2G N. E. 457, 12 L. R. 
A. 237. The estate of a deceascd person is 
substantially one estate, in which tliose en- 
titled to tlic residue are interested as a wliolc, 
even though situated in various jurisdictious, 
aud althougli each distinct part of it niust be 
setlled in tlie jurisdiction by which letters 
were granted whethcr for the purposc of an- 
cillary or principal administration; Schoul. 
Ex. & Ad. § 174 ; ordiuarily it is tlie praetice 
to recognize the pcrson appointed executor or 
administrator at the domicil of the deceased 
as the person to whom anclllary letters will 
be granted; ln re Blancan, 4 Redf. (N. Y.) 
151; Whart. Confi. L. § G0S; but there is no 
privity between persons appointed in differ- 




EXECUTORS AND ADMINISTRATORS 1140 EXECUTORS AND ADMINISTRATOR9 


ent jurisdictions whetlier they be different or 
the same, and the executor or administrator 
in one state is not concluded in a subsequent 
suit by the same plaintifl: in another state 
against a person having administration on 
the estate of the deceased; Johnson v. Pow- 
ers, 139 U. S. 15G, 11 Sup. Ct. 525, 35 D. Ed. 
112; Braithwaite v. Ilarvey, 14 Mont. 20S, 3G 
Pac. 38, 27 L. R. A. 101, 43 Am. St. Rep. G25; 
Jones v. Jones, 39 S. C. 247, 17 S. E. 5S7, S02. 
But a different rule has been applied where 
different executors are appointed by the will 
in different states, and tliey are held to be in 
privity with each other, and a judgment 
against those in one state is evidence against 
those in another; Hill v. Tucker, 13 How. 
(U. S.) 45S, 14 L. Ed. 223; Goodall v. Tucker, 
. 13 How. (U. S.) 4G9, 14 L. Ed. 227. 

When any surplus remains in the hands of 
a foreign or ancillary appointee after the dis- 
charge of all debts in that jurisdiction,.it is 
usually, as a matter of comity, ordered to be 
paid over to the domiciliary appointee; 
Wright v. Phillips, 5G Ala. 69; 50 L. J. Ch. 
740; and xn his hands becomes applic-able to 
debts, legacies, and expenses; Sclioul. Ex. & 
Ad. § 174. It is the policy of the law with 
respect to these matters to encourage the 
spirit of cornity in subordination to the rights 
of local creditors who are considered to be 
entitled to the benefit of assets within their 
own jurisdiction, rather than to be driven to 
the assertion of their claims in a foreign 
state or country; id.; but sce Lex Fori. 

As a general rule it is the duty of the prin- 
c-ipal personal reprcsentative to collect and 
make availaWe to the estate all such assets 
as are available to him consistently with for- 
eign law; 4 M. & W. 171; 1 Cr. & J. 157; even 
to the extent of seeing that foreign letters 
are taken out for the collec-tion of foreign as- 
sets; or of collecting and realizing upon 
property and debts so far as it may be done 
by him, without resort to a foreign jurisdic- 
tion; Trecothick v. Austin, 4 Mas. 33, Fed. 
Cas. No. 14,1G4; In re Butler, 3S N. Y. 397; 
Merrill v. Ins. Co., 103 Mass. 245, 4 Am. Rep. 
54S; but the domestic representative is not 
to be held in tliis respect to too onerous a 
responsibility with respect to foreign prop- 
erty which he cannot realize by virtue of his 
appointment. See Sto. Confl. L. § 514 a; 
Schoul. Ex. & Ad. § 175. It is the policy of 
the courts to sustain, if possible, even irreg- 
ular acts of exec-utors or administrators 
done in good faith and witliout detriment of 
the estate; Duffy v. McIIale (R. I.) S5 Atl. 3G. 

There is some difference of opinion as to 
whether a voluntary surrender of assets to 
the domiciliary represcntative protects the 
debtor against claims made by virtue of an 
administration within liis own jurisdiction. 
The United States supreme c-ourt, supiiorted 
by the current of American authority, main- 
rains that, as between the states such pay- 
ment or delivery of assets is sufficient to dis- 


charge the local debtor in the absence of lo- 
cal administration; U. S. v. Cox, 1S IIow. 
(U. S.) 104, 15 L. Ed. 299; Wilkins v. Ellett, 
9 Wall. (U. S.) 740, 19 L. Ed. 5SG; Wilkins 
v. Ellett, 10S U. S. 25G, 2 Sup. Ct. G41, 27 L. 
Ed. 71S; Hateliett v. Berney, G5 Ala. 39 ; 
Ramsay v. Ramsay, 97 111. App. 270; In re 
Williams’ Estate, 130 Ia. 553, 107 N. W. G0S; 
Maas v. Bank, 17G N. Y. 377, GS N. E. G5S, 9S 
Am. St. Rep. GS9; Dexter v. Berge, 7G Minn. 
21G, 7S N. W. 1111; Gardiner v. Thorndike, 
1S3 Mass. S2, GG N. E. G33; Maas v. Bank, 
17G N. Y. 377, GS N. E. 65S, 9S Am. St. Rep. 
6S9 (where it was also held that failure to 
inquire whether a resident administrator had 
been appointed was negligence sufficient to 
charge a bank making payment witk the 
knowledge which inquiry would have furnish- 
ed). But, as a rule, the power of the exec-u- 
tor or administrator is confined to the state 
appointing; In re Crawford’s Estate, 6S Ohio 
St. 5S, G7 N. E. 15G, 9G Am. St. Rep. G4S. The 
domiciliary administrator will sometimes be 
recognized ex comitate by courts of another 
state; State v. Fulton (Tenn.) 49 S. W. 297. 
The English doctrine is otherwise; Whart. 
Confl. L. G2G; Sto. Confl. L. 515 a. See Dicey, 
Confl. L. ch. X. (c), ch. XVII. (B), with 
Moore’s American notes. So, by agreement 
of the parties, he was allowed to become a 
party in his representative capacity; Ellis 
v. Ins. Co., 100 Tenn. 177, 43 S. W. 766; 
though it was keld that he sliould not sue in 
New York for the wrongful death of his in- 
testate without taking out ancillary letters; 
Dodge v. North Iludson, 188 Fed. 4S9. 

Executoes. An executor is, as above de- 
fined, a person charged with the administra- 
tion of the estate of one who leaves a will. 

Lord Hardwicke, in 3 Atk. 301, says, “The proper 
term in the civil law, as to goods, is hceres testa- 
mentarius; and executor is a barbarous term, un- 
known to that law.” And again, “What we call 
executor and residuary legatee is, ln the civil law, 
universal heir.” Id. 300. 

The word executor, taken in its broadest sense, 
has three acceptations. 1. Executor a lege consti- 
tutus. He is the ordinary of the diocese. 2. Execu- 
tor àb episcopo constitutus or executor dativus; 
and that is he who is called an administrator to an 
intestate. 3. Executor a testatore constitutus, or 
executor testamentarius ; and that is he who is usu- 
ally meant when the term executor is used. 1 Wms. 
Ex. 185. See Ordinaby. 

The power of an executor under modern 
probate law T is derived not so mueli from the 
will of the testator as from the appointment 
of the court and the powers conferred upon it 
by law; Lamb v. Helm, 5G Mo. 420. While 
he is a trustee in the broadest sense, he is not 
suc-k in the general acceptation of the term; 
In re Hibbler, 7S N. J. Eq. 217, 7S Atl. 188, 
affirined In re Hibbler’s Estate, 79 N. J. Eq. 
230, 81 Atl. 1133. 

If tlie executor be legally competent and 
accepts the trust, it is the duty of the pro- 
bate court to grant letters testamentary to 
him; Clark v. Patterson, 214 III. 533, 73 N. E. 
806, 105 Am. St Kep. 127, where it was said 
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that legally competent meant of legal age, 
souiul mind and memory and not eouvicted of 
erime. 

One should not be appointed an executor 
peuding a suit by him on a claim against the 
estate; Cogswell v. Hall, 183 Mass. 575, G7 N. 
E. G3S. Tlie renunciation of an executor may 
be by oral statement iu open c-ourt; In re 
Baldwin’s AVill, 27 App. Div. 50G, 50 N. Y. 
Supp. S72. Where one declines the appoint- 
ment and anothcr person is appointed, the 
former has no legal riglit thereafter; Briggs 
v. ITobate Court, 23 R. I. 125, 50 Atl. 335. 

A gcncral exccutor is one who is appointed 
to administer the whole estate, without any 
limit of time or jdace, or of the subject-mat- 
ter. 

A rightful arccutor is one lawfully appoint- 
ed by the testator, by his will. Deriving hin 
authority from the will, he may do most acts 
before he obtains letters testamentary; but 
he must be possessed of them before lie can 
declare in an action brought by him as such; 
1 P. Wms. 7GS; Wms. Ex. 173. 

An institutcd executor is one who is ap- 
pointed by the testator without any condition, 
and who has the first right of acting when 
there are substituted executors. 

A suhstituted cxecutor is a person appoint- 
ed executor if auother person who has been 
appointed refuses to act. 

An example will show the difference between an 
instituted and a substituted executor. Suppose a 
man makes his son his executor, but if he will not 
act he appoints his brother, and if neither will act, 
his cousin: here the son is the instituted executor 
in the first degree, the brother is said to be substi- 
tuted in the second degree, the cousin in the third 
degree, and so on. See Swinb. Wills, pt. 4, s. 19, 
pl. 1. 

An executor de son tort is one who, with- 
out lawful authority, undertakes to act as 
executor of a person deceased. See Executor 

DE SON TORT. 

A spccial executor is one who is appoiuted 
or constituted to administer either a part of 
the estate, or the whole for a Iimitcd time, or 
only in a particular place. 

An exccutor to the tenor is a person who 
is uot directly appointed by the.will an execu- 
tor, but who is chargcd with the duties which 
appertain to one: as, “I appoint A B to dis- 
charge all lawful demands against my will 
3 Phill. Eecl. 11G; 1 Eccl. 374; Swiub. Willa 
247; Wentw. Ex. pt. 4, s. 4, p. 230; [1802] 
Prob. 227, 3S0; G6 Law T. N. S. 3S2. 

QuaJification. Generally speaking, all per- 
sons who are capable of making wills, and 
many others besides, may he executors; 2 
Bla. Com. 503. The king may be an executor. 
So may a eorporation sole. So may a corpo- 
ration aggrcgate; Toller, Exec. 30; Schoul. 
Ex. & Ad. 32. So may au alien, if he bc not 
an alien enemy residing abroad or uuhiwfully 
continuing in the couutry. See McGregor v. 
McGregor, 3 Abb. Dec. (N. Y.) 92. So may 
married womeu and infants; aud even in- 
fants unborn, or en vcntre sa mère, may be 


executors; 1 Dane, Abr. c. 29 a 2, § 3; Swift 
v. Dullield, 5 S. & R. (Pa.) 40. But in Eng- 
land an infant cannot act solely as executor 
until liis full age of twenty-one years. Mean- 
while, his guardian or some other person aets 
for him as administrator cum tcst. ann. Se<* 
Cliristoplier v. Cox, 25 ^liss. 1G2; Schoul. 
Dom. Rol. § 41G; Administratio.n. It was 
held tliat a married womau cannot be execu- 
trix witliout her hushaud’s couseiit; Appeal 
of Stewart, 5ü Me. 300; English’s Ex’r v. Mc- 
Nair’s Adm'rs, 34 Ala. 40; and that a man 
by marrying au executrix bccame exeeutor in 
her right, and was liable to account as suoli; 
2 Atk. 212; Liudsay v. Liudsay’s Adm’rs, 1 
Des. (S. C.) 150. 

Persons attainted, outlaws, insolvcuts, aml 
persons of bad moral character may be quali- 
fied as executor.s, because they act en autre 
droit and it was the choice of the testator to 
appoiut them ; 6 Q. B. 57; Berry v. Ilamil- 
ton, 12 B. Mon. (Ky.) 191, 54 Am. Dec. 515 ; 
Sill v. McKnight. 7 W. & S. (Pa.) 244; 3 
Salk. 1G2. It is tlie duty of the court, when 
a will has been proven, to grant letters tes- 
tamentary to the person uamed in it upon 
applicatiou, if he is not disqualified by stat- 
ute; Holladay v. Ilolhulay, 1G Or. 147, 19 
Pac. Sl. Poverty or insolveney is no ground 
for refusing to qualify an executor ; but an 
iusolvent executor may be compcllcd to give 
seeurity; Longbcrger’s Kstate, 14S Pa. 5G4. 
24 Atl. 120. In some states a bond is requir- 
ed from executors, similar to or identieal 
with that required from administrators. The 
testator uiay, by exprcss direction, exempt 
from the obligation of giving a bond witb 
sureties any trustees whom he appoints or 
directs to he appointed, but not lns executor, 
unless permitted to do so by state statutc; 
because the creditors of the estate must look 
to the fimds in the executor’s hands. 

Idiots and lunatics cannot be executors; 
and an executor who beeomes non compos 
may be removed; 1 Salk. 36. In Massachu- 
setts, wheu any executor shall hecome insane, 
or otherwise incapable of clischarging his 
trust, or evidèntly unsuitablc thcrcfor , the 
judgc of probate may rernove him ; Tliayer v. 
Homer, 11 Mete. (Mass.) 104. A dninkard 
may perform the ofiiee of executor; Bcrry v. 
llamilton, 12 B. Monr. (Ky.) 191, 54 Am. Dec. 
515; Sill v. McKnight, 7 W. & S. (Pn.) 214: 
but in some states, as Massaehusetts and 
Pennsylvania, there are statutcs providing 
for his removal. 

Appointmcnt. Exeeutors can he appointed 
only by will or codicil; but the word “execu- 
tor” need uot he used. Ilc may be nppointed 
and designated, by committing to his chargo 
those duties which it is the provinee of an 
executor to perform ; 3 Phill. Eccl. 118; My- 
ers v. Daviess. 10 B. Monr. 394; Ex parte 
McDonnell, 2 Bradf. Surr. (N. Y.) 32; State 
v. Watsou, 2 Spcers (S. C.) 97 ; Carponter v. 
Cameron, 7 Watts (Pa.) 51. Even a directiou 
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to keep accounts will, in tke absence of any 
tking to tke contrary, constitute tke person 
addressed an executor. A testator may pro- 
ject kis power of appointment into tlie fu- 
ture and exercise it after deatk tkrougk an 
agent pointed out by name or by kis oüice; 
Eiskop v. Biskop, 5G Conn. 20S, 14 Atl. SOS. 

Tke appointment of an executor may be 
absolute, qualified, or conditional. It is abso- 
lute wken ke is constituted certaiuly, imme- 
diately, and wdtkout, any restriction in re- 
gard to tlie testator's effects or limitation in 
point of tirne ; Toller, Ex. 3G. It may be 
qualifted as to tke time or place wkerein, or 
tke subject-matters wkereon, tke ofiice is to 
be exercised ; 1 Will. Ex. 204. Thus, a man 
may be appoiuted executor, and kis term 
made to begin or end witk tke marriage of 
testator's daugkter; or kis authority may be 
limited to tke state: or to one class of prop- 
erty, as if A be made executor of goods and 
ckattels in possession, and B of choses in ac- 
tion; Swinb. Wills, pt. 4, s. 17, pl. 4 ; 3 Pkill. 
Eccl. 424. Still, as to creditors, tkree limit- 
ed executors all act as one executor, and 
may be sued as one; Cro. Car. 293. Finally, 
an executor may be appointed conditionally , 
and the condition may be precedent or sub- 
sequent. Suck is tke case when A is ap- 
pointed in case B skall resign. Godolpkin, 
Orpk. Leg. pt. 2, c. 2, § 1. As to appointment, 
see Manning v. Leigkton, 65 Vt. S4, 26 Atl. 
258, 24 L. R. A. 6S4 ; 39 Sol. J. 22S, 244. 

Removal. An executor wko fails to keep 
proper accounts or to render any account for 
a long period, w T ko retains tke trust funds 
mixed with kis own and who makes improp- 
er investments, skould be dismissed; Simon’s 
Estate, 155 Pa. 215, 26 Atl. 424 ; but failure to 
account is not compulsory ground of remov- 
al; Cosby v. Weaver, 107 Ga. 761, 33 S. E. 
656; and the mere delay of an executor to 
convert real estate into personalty w 7 ken tlie 
same kas increased in value, is not sucli mis- 
conduct as to warrant kis removal ; Wilcox 
v. Quinby, 65 Ilun 621, 20 N. Y. Supp. 5. He 
may be removed, kowever, where ke kas any 
conflic-ting personal interest ; Putuey v. 
Fletcher, 14S Mass. 247, 19 N. E. 370. 

Assignment. An executor cannot assign 
his ofiice. In England, if ke dies liaving 
proved the will, kis own executor becomes 
also tlie original testator’s executor. But if 
ke dies intestate, an administrator de bonis 
non of the first testator succeeds to tke ex- 
ecutorship. And an administrator de bonis 
non succeeds to tke executorskip in kotk tkese 
events, in tke United States generally, w^ker- 
ever a trust is annexed to tke office of execu- 
tor; Hendren v. Colgin, 4 Munf. (Va.) 231; 
Pattersou v. Higk, 43 N. C. 52; Vance v. 
Vance, 17 Me. 204 ; In re Van Wyck, 1 Barb. 
Ch. (N. Y.) 565; Lott v. Meackam, 4 Fla. 
144. 

Acccptance. Tke appointee may accept or 
refuse tke office of executor; 3 Pkill. Eccl. 


577; Stebbins v. Latkrop, 4 Pick. (Mass.) 33; 
Williams v. Cushing, 34 Me. 370; Leavitt v. 
Leavitt, 65 N. H. 102, 1S Atl. 920. Ilis ac- 
ceptance may be implied by acts of autkority 
over tke property wkick evince a purpose of 
accepting, and by any acts w T kick wrnuld make 
kim an executor de son tort , wkick see. So 
his refusal may be inferred from kis keeping 
aloof from all inanageinent of tke estate; 
Van Ilorne v. Fonda, 5 Jokns. Ck. (N. Y.) 3SS; 
Ayres v. Weed, 16 Conn. 291; Marr v. Peay, 
6 N. C. 85, 5 Am. Dee. 521; Ralston’s Estate, 
15S Pa. 645, 2S Atl. 139. But ke cannot be 
compelled to accept and qualify or renounce 
in some forrnal manner; Cable v. Cable, 76 
Ia. 163, 40 N. W. 700. If one of two or more 
appointees accepts, and- tke otker declines 
or dies, or becomes insane, ke becomes sole 
executor; Croft v. Steele, 6 Watts (Pa.) 373. 
An administrator de bonis non cannot be join- 
ed witk an executor. 

Acts before probatc. Tke will itself is tke 
,sole source of an executor’s title. Probate is 
tke evidence of tkat title. See Wolfe v. Un- 
derwood, 97 Ala. 375, 12 Soutk. 234; Clapp v. 
Stoughton, 10 Pick. (Mass.) 463; Shirley v. 
Healds, 34 N. H. 407. Before probate, an 
executor may do nearly all tke acts w T kick ke 
can do after. He can receive payments, dis- 
charge debts, collect and recover assets, sell 
bank-stock, give or receive notice of diskonor, 
initiate or maintain proceedings in bank- 
ruptcy, sell or give away goods and ckattels, 
and pay legacies. And wken ke kas acted 
before probate he may be sued before pro- 
bate ; 6 Term 295; Rand v. Hubbard, 4 Metc. 
(Mass.) 252. He may commence, but ke can- 
not maintain, suits before probate, except 
suck suits as are founded on kis actual pos- 
session ; 3 C. & P. 123; Ilutckins v. Adams, 
3 Greenl. (Me.) 174; Strong v. Perkins, 3 N. 
H. 517; 2 Atk. 2S5. So in some states kè 
cannot sell land without letters testamenta- 
ry; Kerr v. Moon, 9 Wkeat. (U. S.) 565, 6 L. 
Ed. 161; or transfer a mortgage; Cutter v. 
Daveuport, 1 Pick. (Mass.) 81, 11 Am. Dec. 
149; or rernain in kis own state and sue by 
attorney elsewkere; Hutckins v. Bank, 12 
Metc. (Mass.) 423; or indorse a note so as to 
be sued, in some states; Stearns v. Burn- 
kam, 5 Greenl. (Me.) 261, 17 Am. Dec. 22S; 
Tkompson v. Wilson, 2 N. II. 291. And see 
Harper v. Butler, 2 Pet. (U. S.) 239, 7 L. Ed 
410; Byles, Bills 40; Story, Pr. Notes 304; 
Story, Bills 250; Horn v. Joknson, 87 Ga. 
44S, 13 S. E. 633. 

Co-cxecutors. Co-executors are regarded 
in law as one individual; and kence, in gen- 
eral, tke acts of one are tke acts of all; Com. 
Dig. Administration (B, 12) ; Gates v. Wket- 
stone, 8 S. C. 244, 2S Am. Rep. 2S4; Arm- 
strong v. O’Brien, 83 Tex. 635, 19 S. W. 268; 
Viele v. Keeler, 129 N. Y. 190, 29 N. E. 78. 
Hence tke assent of one executor to a legacj 
is sufficient, and tlie sale or gift of one is tke 
sale or gift of all. So a payment by or to 





EXECUTORS AND ADMINISTRATORS H43 EXECUTORS AND ADMINISTRATORS 


one is a payment by or to all; Ilerald v. Har- 
per, S Blackf. (Ind.) 170; Iloke’s Ex’rs v. 
Fleming, 32 N. C. 2G3; Adair v. Brimmer, 74 
N. Y. 539; a release by one binds all; Dev- 
ling v. Little, 2G Pa. 502. But eaek is liable 
only for tlie assets wbick liave corne into liis 
own bands; Douglass v. Satterlee, 11 Jobns. 
(N. Y.) 21. So be alone who is guilty of tort 
or negligence is answerable for it, unless bis 
co-executor bas conuived at tbe act or helped 
him commit it; Estate of Sanderson, 74 Cal. 
199, 15 Pac. 753. An executor is not liable 
for a dcvastavit of bis co-executor ; Ander- 
son v. Earle, 9 S. C. 4C0. A power to sell 
land, conferred by will upon several execu- 
tors, must be executed by all wbo proved tlie 
will; Wasson v. King, 19 N. C. 2G2. But if 
only one executor consents to act, liis sale 
under a power in tbe will would be good, and 
sueh refusal of tbe otkers may be in pais; 
Cro. Eliz. S0; Ross v. Clore, 3 Dana (Ky.) 
195; Herrick v. Carpenter, 92 Micli. 440, 52 
N. W. 747. If tbe will gives no direction to 
the executors to sell, but leaves the sale to 
the discretion of tbe exccutors, all must join. 
But see less strict rules in Miller v. Meetch, 
S Pa. 417; Meakings v. Cromwell, 2 Sandf. 
(N. Y.) 512; Taylor v. Morns, 1 N. Y. 341. 
Wbere all the executors must unite to make 
a valid conveyance, no valid contract to con- 
vey can be made by a part of them; Crowley 
v. Hicks, 72 Wis. 539, 40 N. W. 151. Ono 
executor caunot bind bis co-executors by a 
confession of judgment without their con- 
sent; Karl v. Black’s Ex‘rs, 2 Pittsb. (Pa.) 
19. On the death of one or more of several 
joint executors, their riglits and powers sur- 
vive to the survivor ; Bac. Abr. Exccutor (D); 
Shepp. Touchst. 4S4. * - 

Admixistrator. The appointment of an 
administrator is required in the case of one 
wbo dies intestate. 

The appointment of tbe administrator must 
be lawfully made witb bis consent, and by an 
officer having jurisdiction. If an improper 
administrator be appointed, bis acts are not 
void ab initio , but are good, usually, until his 
power is rescinded by authority. But tbey 
are void if a will had been made, and a com- 
petent executor appointed under it; GriOitli 
v. Frazier, S Cra. (U. S.) 23, 3 L. Ed. 471; 1 
Dane, Abr. 55G-5G1; Beers v. Shannon, 73 
N. Y’. 292. But, in general. anybody may be 
administrator who can make a contract. An 
infant cannot; McGoock v. McGooch, 4 Mass. 
348; a fcme covcrt may at common Inw witb 
her husband’s permission; 4 Bac. Abr. G7 ; 
In re Gyger’s Estate, G5 Pa. 311; English's 
Ex’r v. McNair’s Adm’rs, 34 Ala. 40. Im- 
provident pcrsons, drunkards, gamblers, and 
the like are in some stntes disqualilied by 
statute; YIcMahon v. Harrison, G X. Y. 443. 

Failnro to appl.v for administration within 
the time preseribed is a waiver by tbe partv 
entitled to it under tlie statute ; ln re 
Sprague’s Estate, 125 Mich. 357, S4 N. W. 
293; and the rigbt of a creditor to be ap- 


pointed administrator as “particular cred- 
itor” is waived by his signing a petition fur 
the appointment of anotlier person; In re 
Sullivan's Estate, 25 Wasb. 430, G5 Pac. 793. 

The forinalities and requisites iu regard to 
valid ai)pointinents and rules, as tu nuti<e, 
defective proceedings, etc., are widely vari- 
ous in the different states. If letters appear 
to have been unduly grantcMl, or to au un- 
faitkful person, they will be revoked; Fole 
v. Dial, 12 Tex. 100; Jeroms v. Jerums, 18 
Barb. (N. Y.) 24; Marcy v. Marcv, G Metc. 
(Ylass.) 370; as they may be where it appears 
that the estate has bcen wasted or misman- 
aged; Taylor v. Taylor, 154 111. App. 258. 

The personal property of a decedent is ap- 
propriated to tbe payment of bis debts, so far 
as required, and must be first resorted to by 
creditors. And, by statutes, courts may grant 
an, administrator power to sell, lease, or mort- 
gage laud, when tbe personal estate of tbe 
deceased is not sufiicient to pay bis debts; 
Ferguson v. Broome, 1 Bradf. (N. Y\) 10; 
Farrington v. Iving, 1 Bradf. (N. Y.) 1S2; Ren- 
wick v. Kenwick, 1 Bradf. (N. Y.) 234 ; Mathe- 
son’s Ilcirs v. Ilearin, 29 Ala. 210; In re Es- 
tate of Godfrey, 4 Micli. 308; Weed v. Ed- 
monds, 4 Ind. 4GS; McCoy v. Morrow, 1S 111. 
519, G8 Am. Dec. 578. The court may direct 
lands to be sold in order to pay taxes levied 
against decedcnt’s property; Sales v. Cos- 
grove (Ky.) 25 S. W. 594. 

Pcrsons kolding certain relations to the in- 
testate are considered as encitled to an ap- 
pointment to administer tbe estate in estab- 
lisbed order of preeedence; Bradley v. Brad- 
ley, 3 Redf. (N. Y.) 512. 

Order of appointment.— First in ordcr of 
appointmcnt. —Tke husband bas his wife’s 
personal property. and takes out administra- 
tion uj)on lier estate. But in some states it 
is not granted to him unless be is to receive 
tbe property eventually. So the widow can 
ordinarily claim sole administration, though 
in the discretion of tbe judge it may be re- 
fused her, or she may be joined witk anotk- 
er; 2 Bla. Com. 504; Stearns v. Fiske. 1S 
Pick. (Mass.) 2G; Edelen v. Edelen, 10 Md. 
52; Jones v. Ritter's AdmT, 50 Ala. 270; 
Scanlou’s Estate, 2 Pa. Dist. R. 742. Tbe 
widow is entitled to proferonce though slie 
was not living witb ber busband at tbe time; 
Ross’ Estate, 11 Pa. Co. Ct. U. C01. 

Sccoml in ordcr of appointmait are the 
next of kin. Kinsbip is usually computed by 
tbe civil-law rule. The Euglish order, whicb 
is adoptod in soine states, is. first, busband 
or wife; scvond , sons or daughters; third, 
grandsons or granddaugbters ; fourth, great- 
grandsons or great-granddaughters; fifth, 
fatber or motber; sixth, brothers or sisters; 
scvcnth , grandparents; ciphth , uncles, aunts, 
nepbews, nieces, etc.; 1 P. Will. 41; 2 Add. 
Eccl. 352; Succession of Sloane, 12 La. Ann. 
610; 2 Kent 514; Davis v. Swearingen, 5G 
Ala. 539. 

In New York the order is, tbe widow; the 
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children; the father; the brothers; the sis> 
ters; the grandchiklren ; any öistributee be- 
ing next of kin; McCosker v. Golden, 1 
Bradf. (N. Y.) 04; Peters v. rublic Adm’r, 
1 Bradf. (N. Y.) 200; In re Corn’rs of Erui- 
gration,* 1 Bradf. (N. Y.) 259. 

When two or three are in the same degree, 
the probate judge may decide between them; 
and in England he is usually guided by the 
wishes of the majority of those interested. 
This discretion, however, is controlled by cer- 
tain rules of priority as to persons of equal 
grades, which custom or statute has made. 
Males are generally preferred to females, 
though from no superior right. Elder sons 
are preferred to younger, usually, and even 
when no doctrine of primogeniture subsists. 
So solvent persons to insolvent, though the 
Iatter may administer. So busincss men to 
others. So unmarried to married women. 
So relations of the ichole blood to those of 
the half blood. So distributees to all other 
kinsmen. As between kindred of equal de- 
gree a son will be preferred to a daughter; 
In re Hill’s Estate, 55 N. J. Eq. 764, 37 Atl. 
952; and although generally men of the same 
degree are preferred to women, a niece is 
preferred to a grand-nephew, being one de- 
gree nearer; In re Hawley’s Estate, 37 Misc. 
667, 76 N. Y. Supp. 461. The next of kin hav- 
ing the right of administration and not de- 
siring to exercise it may nominate another in 
his stead, who shall be nominated if fit and 
suitable under the same rules which would 
be applied to the next of kin himself ; In re 
Wooten’s Estate, 114 Tenn. 289, 85 S. W. 
1105; a non-resident may be an administra- 
tor; Fulgham v. Fulgham, 119 Ala. 403, 24 
South. 851 ; Jones v. Smith, 120 Ga. 642, 4S 
S. E. 134. 

The appointment in all cases is voidable 
when the court did not give a chance to all 
parties to come in and elairn it. 

Third in order of appointment . — Creditors 
(and, ordinarily, first the largest one) have 
the next right; 67 Law T. (N. S.) 503. A 
creditor has no right of administration if 
there are next of kin ; In re Barr’s Estate, 3S 
Misc. 355, 77 N. Y. Supp. 935; but if there 
be no widow and next of kin, a ereditor is 
entitled to administration ; Stebbins v. Palm- 
er, 1 Pick. (Mass.) 71, 11 Am. Dec. 146. To 
prevent fraud, a creditor may be appointed 
when the appointee of the two preceding class- 
es does not act within a reasonable time. A 
creditor may make oath of his account to 
prove his debt, but no rule establishes the 
size of the debt necessary to be proved before 
appointment; Arnold v. Sabin, 1 Cush. 
(Mass.) 525. After creditors, any suitable 
person may be appointed. Generally, consuls 
administer for deceased aliens; and this is 
sometimes provided by treaties, which see. 

Where all the persons applying for appoint- 
ment are equally qualified, and competent, 
the court must appoint the one having a prior 


right under the statute, and it has no discre- 
tion; In re Nickals, 21 Nev. 462, 34 Pac. 250. 

Co-administrators, in geueral, must be join- 
ed in suing and in being sued; but, like ex- 
ecutors, the acts of each, in the delivery, gift, 
sale, payment, possession, or release of the 
intestate’s goods, are the acts of ali, for they 
have joint power; Bac. Abr. Exec. C. 4; Com. 
Dig. Administration (B, 12); 1 Dane, Abr. 
383; Saunders’ Heirs v. Saunders’ Ex’rs, 2 
Litt. (Ky.) 315; Turner’s Ex’rs v. Wilkins, 
56 Ala. 173. If one is removed by death, or 
otherwise, the whole authority is vestcd in 
the survivor; Lewis’ Ex’rs v. Brooks, 6 Yerg. 
(Tenn.) 167; Treadwell v. Cordis, 5 Gray 
(Mass.) 341; Shippen’s Heirs v. Clapp, 29 Pa. 
265. Each is liable only for the assets which 
have corne into his hands, and is not liable 
for the torts of others except when guilty of 
negligence or connivance; 2 Ves. 267; Ap- 
peal of Jones, 8 Watts & S. (Pa.) 143, 42 Am. 
Dec. 282; Hall v. Carter, 8 Ga. 3S8; Smith’s 
Ex’rs v. Chapman’s Ex’r, 5 Conn. 19; Ap- 
peal of Hengst, 24 Pa. 413; Boudereau v. 
Montgomery, 4 Wash. C. C. 186, Fed. Cas. No. 
1.694; Banks v. Wilkes, 3 Sandf. Ch. (N. Y.) 
99; Atcheson v. Robertson, 3 Rich. Eq. (S. 
C.) 132, 55 Am. Dee. 634. 

A note payable to two administrators for 
a debt due the estate may be transferred by 
the endorsement of one; Mackay v. St. Mary’s 
Church, 15 R. I. 121, 23 Atl. 108, 2 Am. St. 
Rep. 881; a surviving administrator has full 
power to act alone; Saul v. Frame, 3 Tex. 
Civ. App. 596, 22 S. W. 9S4. 

POWERS AND DüTIES OF AN ExECUTOR OR 

Administrator. The duty of an adyninistra- 
tor is in general to do the things set forth in 
his bond; and for this he is generally obtig- 
ed to give security; Baldwin v. Buford, 4 
Yerg. (Tenn.) 20; Colwell v. Alger, 5 Gray 
(Mass.) 67. 

The duties of an executor are the same, so 
far as concerns the collection of the assets 
and up to the point at which the estate is 
ready for distribution. It is then to be dis- 
posed of, if an administrator, aecording to 
law, and if an executor, pursuant to the will. 
See infra. 

An executor or administrator, coming into 
possession of property by virtue of his posi- 
tion, is estopped, while in possession, from 
disputing the title of his intestate or testa- 
tor; Wiseman v. Swain (Tex.) 114 S. W. 145. 

Duties. They may be thus summarized. 
Those of an executor and administrator are 
alike except so far as those of the former 
spring from the will. 

First. He must be responsible for the bur- 
ial of the deceased in a manner suitable to 
the estate; 2 Bla. Com. 508. But no unrea- 
sonable expenses will be allowed, nor any 
unnecessary expenses if there is any danger 
of the estate proving insolvent; 2 C. & P. 
207; Barclay’s Estate, 2 W. N. C. (Pa.) 447; 
Succession of Hearing, 28 La. Ann. 149; Pat- 
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terson v. Patterson, 50 N. Y. 582, 17 Am. 
Rep. 384. Tbe estate and not the widow is 
liable for funeral expenses; Compton v. 
Uaneaster (Ky.) 114 S. IV. 2G0; but slie may 
order the intermcnt on a scale proportionate 
to the bnancial condition of the deceased 
and the estate will be liable; Wajjoner Un- 
dertaking Co. v. Jone*, 134 Mo. App. 101, 114 
S. W. 1040. See Fuxeral Expicnses. 

Sccond. The executor must prove the will, 
and take out letters testamentary, and an 
administrator must procure his letters of 
administration; see supra. In England, 
tliere are two ways of proving a will,—in 
conimon form , and in form of laic, or solemn 
form. In the former. the executor propounds 
the will,—t. c. presents it to the registrar, iu 
the absence of all other interested parties. 
In the lntter, all parties interested are sum- 
moned to sliow cause why probate should 
not be granted. 

Third. Ordinarily, he must make an in- 
ventory of personal property at least, and, 
in some states, of real estate also; Griswold 
v. Chandler, 5 N. H. 402; Freeman v. Ander- 
son, 11 Mass. 190; Bourne v. Stevenson, 58 
Me. 409; Fursel v. Pursel, 14 N. J. Eq. 514. 
This duty rests on exccutors and uot on 
adult legatees; Mills v. Smith, G5 Hun G19, 
19 N. Y. Supp. S54. 

Fourth. He must give notice of his ap- 
pointment in the statute form, and should 
advertise for debts and crcdits; Gilbert’s 
Adm’r v. Little's Adrn’r, 2 Ohio St. 15G; but 
the giving or not giving it does not affect 
the statute of limitations, nor does the fail- 
ure to publish, affect a creditor who did not 
present his claim ; McMillan v. Ilayward, 94 
Cnl, 357, 29 Pac. 774. 

Fifth. ITe must collect the goods and cliat- 
tels, and the claims inventoricd. with reason- 
able diligence. And he is liable for a loss 
by the insolvency of a debtor, if it results 
from his gross delay; Long’s Estate, G Whtts 
(Pa.) 4G; Dean v. Rathbone’s Adm’r, 15 Ala. 
328. 

Sixth. The personal effects he must deal 
with as tlie will directs, and the surplus 
must be turned into money and dividcd as if 
thcrc wcrc no icill. The safest method of 
sale is a public auction. 

Scvcnth. He must collect the outstanding 
claims and convert propcrty into money; 2 
Kent 415; Bailey v. Dilworth, 10 Smedes & 
M. (Miss.) 404, 48 Am. Dec. 7G0; 1 Mylne & 
C. 8; Evans v. Iglchart, G Gill & J. (Md.) 
171; Bogart v. Van Velsor, 4 Edw. Ch. (N. 
Y.) 718; Moore v. Hamilton, 4 Fla. 112; 
Sniyth v. Burns’ Adm’rs, 25 Miss. 422; Wey- 
er v. Bank, 57 Ind. 198; Roumfort v. MeAIar- 
ney, S2 Pa. 193; but he cannot occupy or 
lease the lands of the estate, or roceive 
rents or profits therefrom, as these deseend 
to the heir; Estate of Merkcl, 131 Pa. 5S4, 
18 Atl. 931. 

Eighth. Ile must keep tlie money of the 
«state safely, but not mlxed with his own, 


or he may be chargcd interest on it. lle is 
also charged when he has misemployed 
funds or let them lie idle, provided a want 
of ordinary prudence is proved against him; 
Hammond v. Ilammond, 2 Bland, Ch. (Md.) 
30G; Sullivan v. Wlntlmqj. 1 Sumn. 14, Fed. 
Cas. No. 13,G00; Ilite's Ex*r v. llite’s Lega- 
tees, 2 Rand. (Va.) 409; Lake v. Park, 19 N. 
J. L. 109; Darrell v. Lden, 3 Des. (S. (‘.) 
211, 4 Am. Dee. G13; Appenl <»f Ma\bcrry, 
33 Pa. 25S; In re Myers, 131 X. Y. 4<>9, 5U 
X. E. 135. Wlien a debtor is appointed ex- 
ecutor of the creditor’s will, e<iuity will pre- 
sume that the deht has been puid, aml will 
treat it as an asset in the exccutors lrinds; 
Cruw v. Conant, 90 Mich. 247, 51 X. W. 45<>, 
30 Ara. St Rcp. 427. And generally, intorest 
is to he charged on all money received by 
an executor and not applied to tke use of 
the estate; McCaw v. Blewitt, Bailey, Eq. 

( S. C.) 98; Arnett v. Linney, 1G Xh C. 309; 
Tkompson v. Sanders' lleirs, G J. J. Marsh. 
(Ky.) 94; Llovd's Estate, 82 Pa. 143. See 
Good's Estate, 150 Pa. 301, 24 Atl. 021. But 
au exeentor cannot be eliargod with interest 
on money allowed him for commission ; Brin- 
ton’s Estate, 10 Pa. 408; he is not charge- 
able with compound interest: Appeal of 
Light, 24 Pa. 1S0. Where investmciits have 
been made eontrary to tlie reqnirements 
of the will, on personal sec-urity, tliey are at 
the executor’s risk. aud hc must answcr per- 
sonally for any loss ; Brewster v. Demarest. 
4S X. J. Eq. 559, 23 Atl. 271. See Intürest; 
Investments. 

Xinth. He must be at all times ready to 
account to the proper authoritios. and must 
actuall.v file an account at the cnd of the 
year generallv prescribed bv statuto. Tbe 
burdon of proviug items of a disehargc In au 
accoiiuting is upon the accountant; Brewstor 
v. Demarest, 4S X. J. Eq. 559, 23 Atl. 271. 

Tcnth. Ile must pay the dehts and Iegacios 
in tlie order requircd hy law. There is no 
universal order of payment adopted in the 
Unitcd Statcs; but debts of the last siekness 
and the funeral are prefcrred debts every- 
where; Baeon. Abr. Ex. L. 2; 2 Kent 41G; 
I.awson’s Adm’rs v. Hansborough, 10 B. Monr. 
( Ky. ) 147; Moye v. Albritton. 42 X. C. G2 ; 
Burruss v. Fisher, 23 Miss. 228; Johnston v. 
Morrow, 28 X. J. Eq. 327; Cbapman v. 
Barnes, 29 111. App. 1S1. 

Xcxt to tliese, as a general rule, dohts due 
thc state or the Fnited States nre privilegetl. 
Tliis priority of thc Fnited States only ex- 
(ends to the net proeeeds of the property uf 
the decensed. and tlierefore the nocessnry 
expcnses of the administration are lirst paid. 
Tho act of burial and its accompaniments 
may be done by third partics, who hnve a 
prcfcrreil claim therefor, If rcasonablc; 3 
Xov. & M. 512; 8 Ad. & E. 34S ; IT. S. v. Eg- 
glcston, 4 Sawy. 199. Fed. Cas. Xo. 15,027. A 
claim for costs rccovere<l by a creditor in 
au aetion to estahlish his claim is entitlod 
to priority over the dcbts of the estate; In 
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re Randell’s Estate, 8 N. Y. Supp. 652. If 
the administrator pays debts of a lower de- 
gree first, be will be liable out of his own es- 
tate in case of a deficiency of assets; 2 Kent 
419. If he pays deeedent’s debts from his 
own funds he is entitled to repayment from 
the proceeds of lands originally iiable for 
such debt; Doty v. Cox (Ky.) 22 S. W. 821. 

A valid claim against an estate camiot be 
defeated on the ground that the estate had 
been settled before the claim was filed; Ury 
v. Bush, So Ia. 69S, 52 N. W. 666. 

Powers . The authority of the executor or 
administrator dates from tlie mornent of 
death; Com. Dig. Administration (B, 10); 
2 W. Bla. 692; 10 Ad. & El. 212. When once 
probate is granted, his acts are good until 
formally reversed by the court; 3 Term 125; 
Appeal of Peebles, 15 S. & R. (Pa.) 39. In 
some states he has power over both real and 
personal estate; Goodwin v. Jones, 3 Mass. 
514, 3 Am. Dec. 173; Stearns v. Stearns, 1 
Pick. (Mass.) 157. In the majority, he has 
power over the real estate only when ex- 
pressly empowered by the will, or when the 
personal estate is insufiicient; see infra. 

His power is that of a mere trustee, who 
must apply the goods for such purposes as 
are sanctioned by law; 4 Term 645; 9 Co. 
88; Co. 2d Inst. 236; Warfield v. Brand’s 
Adm’r, 13 Bush (Ky.) 77; Ferris v. Yan 
Vechten, 9 Hun (N. Y.) 12. The personal 
representative has the legal title to the 
choses in action of the deceased, and may 
transfer, discharge, or compound tliem as if 
he were the absolute owner; Curry v. Pee- 
bles, 83 Ala. 225, 3 South. 622; Kalil v. Schob- 
er, 35 N. J. Eq. 461; and having at comrnon 
law absolute power of disposal of the per- 
sonal effects, he may compromise any claim; 
Olston v. R. Co., 52 Or. 343, 96 Pac. 1095, 
97 Pac. 538, 20 L. R. A. (N. S.) 915. But 
where an executor pledged goods belonging 
to an estate, not holding himself out to act 
as executor, and the pledgee having no no- 
tice that he was such, no title passed and the 
pledgee was required to surrender the goods; 
[1912] 1 Ch. 451. 

In order tliat he may be enabled to reduce 
them to possession the executor or admin- 
istrator acquires a property in the assets of 
the intestate. As to what constitutes assets, 
see Assets, and for a definition of “asset,” 
witliin the administration laws, see Louis- 
ville & N. R. Co. v. Herb, 125 Tenn. 408, 143 
S. W. 1138. 

His right ls not a personal one, but an in- 
cident to his offic-e; Weeks v. Gibbs, 9 Mass. 
74; Dawes v. Boylston, 9 INIass. 352, 6 Am. 
Dec. 72; Hillman v. Stephens, 16 N. Y. 27S. 
He owns all his intestate’s personal proper- 
ty from the day of death, and for any cause 
of action accruing after that day may sue 
in his own name; Patchen v. Wilson, 4 Hill 
(N. Y.) 57; Manwell v. Briggs, 17 Vt. 176; 
Cullen v. O’Hara, 4 Mich. 132; Bates v. 
Sabin, 64 Vt. 511, 24 Atl. 1013. This hap- 


pens by relation to the day of death; Hutcli- 
ins v. Bank, 12 Mete. (Mass.) 425; 7 Jur. 
492; Shirley v. Ilealds, 34 N. II. 407. An 
administrator is a trustee, who holds the le- 
gal property but not the equitable. If he is 
a debtor to the estate, and denies the debt, 
lie may be removed; but if he inventories 
it, it is cancelled by the giving of his bond; 
Stevens v. Gaylord, 11 Mass. 26S. 

He may declare, whenever the money 
when received will be assets; and he may 
sue on a judgment once obtained, as if the 
debt were his own. He may summon sup- 
posed debtors or holders of his intestate’s 
property to account, and lias the right to an 
investigation in equity. He may bind the 
estate by arbitration; Kendall v. Bates, 35 
Me. 357; Appeal of Peters, 38 Pa. 239. He 
may assign notes, etc. See Ladd v. Wiggin, 
35 N. II. 421, 69 Am. Dec. 551; Griswold v. 
Clark, 28 Vt. G61; Miller v. Henderson, 10 
N. J. Eq. 320; Patterson v. Edwards, 29 
Miss. 70; Thomas v. Reister, 3 Ind. 369; 
Walker v. Craig, 18 111. 116; Shoenberger’s 
Ex’rs v. Sav. Inst., 28 Pa. 459; Morris’ Ex’r 
v. Duke’s Adm’r, 2 Patt. & H. (Va.) 462. 
Nearly all debts and actions survive to the 
administrator. But he has no power over 
tlie firm’s assets, as to wliich his intestate 
was a partner, until the debts are paid; 
Thomson v. Thomson, 1 Bradf. (N. Y.) 24; 
he should merely refer in his inventory to 
the intestate’s interest in the partnership 
without attempting to give the items of 
property, as he can have no control over it 
until the affairs of the partnership are set- 
tled; Loomis v. Armstrong, 63 Alich. 355, 29 
N. W. 867. 

At cornmon law the executor or adminis- 
trator has no power over real estate; Ryder 
v. Lyon, S5 Conn. 245, 82 Atl. 573; Wilson v. 
Ilamilton, 9 S. & R. (Pa.) 431; Livingston 
v. Bird, 2 Root (Conn.) 438; Egerton’s 
Adm’r v. Conklin, 25 Wend. (N. Y.) 224; 
Sorrell v. Ham, 9 Ga. 55; Smith v. Smith’s 
Adm’r, 27 N. J. Eq. 445; Hankins v. Kimball, 
57 Ind. 42; nor is the probate even admissi- 
'ble as evidence that the instrument is a will, 
or is an execution of a power to charge land; 
Wms. Ex. 562. By statute, in some states, 
the probate is made prima facie or conclu- 
sive evidence as to realty; Brown v. Wood, 
17 Mass. 68; Fortune v. Buck, 23 Conn. 1; 
Darby v. Mayer, 10 Wheat. (U. S.) 470, 6 
L. Ed. 367; Jones v. McKee, 3 Pa. 498, 45 
Am. Dec. 661; Singleton v. Singleton, 8 B. 
Monr. (Ky.) 340; Lewis’ Heirs v. His Execu- 
tor, 5 La. 38S. In some states the probate 
is made after the lapse of a certain time 
conclusive as to realty; Tarver v. Tarver, 9 
Pet. (U. S.) 180, 9 L. Ed. 91; Appeal of 
Hegarty, 75 Pa. 512; Bailey v. Bailey, 8 
Ohio, 246; Hardy v. Hardy’s Heirs, 26 Ala. 
524; Parker's Ex’rs v. Brown’s Ex’rs, 6 
Gratt. (Va.) 564; Kenyon v. Stewart, 44 Pa. 
189. Land in England under the Land Title 
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and Transfer Aet of 1S97 goes to the execu- 
tor or administrator. 

The administrator has no interest in tlie 
decedent’s real estate unless the persoual 
property is insuflieient to pay debts and ex- 
penses; Pratt v. Millard, 154 Mich. 112, 117 
N. W. 552; and an executor has, ordinarily, 
no power to sell land unless it is expressly 
given or necessarily implied in the will; Ilan- 
son v. Ilanson, 149 Ia. 82, 127 N. W. 1032; 
but one to whom all the testator’s residuary 
estate is devised, “in trust to reeeive, hold, 
invest and reinvest,” has, by implieation, 
power to sell real estate; Powell v. Wood, 
149 N. C. 235, G2 S. E. 1071. 

The will may direct the executor to sell 
lands to pay debts, but the money resulting 
is usirally hcld to be equitable assets only; 

9 B. & C. 4S9; Haskell v. House, 3 Brev. 
(S. C.) 242; Speed’s Ex’r v. Nelson’s Ex’r, 
S B. Monr. (Ky.) 499; Smith v. Knoebel, S2 
111. 392; Lindley v. O’Reilly, 50 N. J. L. G3G, 
15 Atl. 379, 1 L. R. A. 79, 7 Am. St. Rep. S02; 
but the title aiul right of possession to the 
land remain in the heirs until the sale, and 
they are the proper parties to maintain 
ejeetment; Cohea v. Jemison, GS Miss. 510, 

10 South. 4G; but see Smathers v. Moody, 112 
N. C. 791, 17 S. E. 532; and to eollect the 
rents; Appeal of Pennsylvania Co. for In- 
surance on Lives & Granting Annuities, 1G8 
Pa. 431, 32 Atl. 25, 47 Am. St. Rep. S93. In 
equity, the testator’s intention will be re- 
garded as to whetlier the surpius fund, after 
a sale of the rcal estate and payment of 
debts, shall go to the heir; 1 Wms. Ex. 555, 
Am. note. 

Ghattcls real pass to the executor or ad- 
ministrator, ancj such is the interest of the 
tenant of a farm from year to year; In re 
Ring’s Estate, 132 Ia. 21G, 109 N. W. 710. 
But the wife’s chattcls real, unless taken in- 
to possession by her husband during his life- 
time, do not pass to his executor; 1 Wms. 
Ex. 579, n; In re Iiind’s Estate, 5 Whart. 
(Pa.) 13S, 34 Am. Dec. 542 ; Pitts v. Curtis, 4 
Ala. 350; Wade v. Grimes, 7 How. (Miss.) 
425. The husbaud’s aet of possession must 
effect a complete alteration in tlie nature of 
the joint interest of husband and wife iu 
her chattels real, or they will survive to her. 

Chattcls personal go to the exooutor; Har- 
ris v. Meyer, 3 Redf. (N. Y.) 450; Kahl v. 
Schober, 35 N. J. Eq. 4G1; Ilighnote v. White, 
G7 Iud. 59G; Beecher v. Buckingham, 1S 
Conn. 110, 44 Am. I)ec. 5S0. Sucli are em* 
blements; Brooke, Abr. Emhlcmcnts; Bevans 
v. Briscoe, 4 II. & J. (Md.) 139; Kesler v. 
Cornelison, 9S N. C. 3S3, 3 S. E. 839; but 
see Wright v. Watson, 9G Ala. 53G, 11 South. 
G34. Ileirlooms and fixtures go to the heir; 
and as to wliat are fixtures, see Fixtuues, 
and 1 Wms. Ex. G15; 2 Sm. L. Cas., 9th Am. 
ed. 1450; Crosw. Ex. & Ad. 352. The widow’s 
separate property and paraphernalia go to 
her. For elaborate collections of cases on 
the effect of nuptial contracts about property 


upon the executor’s riglit, see 1 Wms. Ex. 
*6G0, Am. note 2; 2 id. G3G, note 1; 1 Srn. 
Lead. Cas. G5. Donations mortis causn go to 
tlie douee at om e, and not to the executor; 
Mprdock v. McDowell, 1 Nott & McC. (S. C.) 
237, 9 Am. Dec. GS4; Michetier v. Dale, 23 
Pa. 59; Rockwood v. Wiggin, 1G Gray (Mass.) 
403; Ilatch v. Atkinson, 5G Me. 327, 9G Am. 
Dec. 4G4. 

An executor may sell terms for years, aud 
'may even make a good title against a specifie 
legatee, uuless the sale be fraudulent. So 
he may underlet a term. Ile may indorse a 
promissory note or a bill payable to the tes- 
tator or his order; Miller v. Ilelm, 2 Smedes 
& S. (Miss.) GS7. Thc* rule that exeeuturs 
have no power to confess judgment is uot 
applicable to offers of judgments to firm cred- 
itors, by a firm comi>o.sed of a surviving mem- 
ber and the exceutor of a dcceased member, 
couducting the interests of the deceased 
therein; Columbus Watch Co. v. Ilodenpyl, 
61 Ilun 557, 1G N. Y. Rupp. 337; but they 
may eompromise elaims; Bacon v. Crandon, 
15 Pick. (Mass.) 79; Cliase v. Bradley, 2G Me. 
531; or submit matters in dispute to arbi- 
tration; Wills v. Rand’s Adm’rs, 41 Ala. 198; 
Wood v. Tunnicliff, 74 N. Y. 3S. Witliout the 
sanction of the probate court, he has no pow- 
er to bind the cstate by contract, even for 
tlie necessities of infant devisces; Iioseoe v. 
McDonald, 91 Mich. 270, 51 N. W. 939. llis 
right to employ couusel depends upon the 
riglit to litigate; In re Riviere’s Estate, S 
Cal. App. 773, 9S Pac. 46. 

1 Yife's choses. In general, choscs in aetiou 
given to the wife either before or after mar- 
riage survive to her, provided her husbaud 
have not reduced them to ix>ssession before 
liis death. A promissory note giveu to the 
wife during eoverture comes uuder this rule 
in England; 12 M. & W. 355: 7 Q. B. SG4; 
but not so in tbis country generally; Jones’ 
Adm’r v. Warrcn’s Adm’r. 4 Dana (Kv.) 333; 
Fonrth Eeclesiastical Socicty iu Middletown 
v. Mather, 15 Coun. 5S7; Savage v. King, 17 
Me. 301. Mere intontion to reduce choses 
iuto possession is nut a reduction, nor is a 
mere appropriation of the fuml; 5 Yes. 515; 
Petrie v. Clark, 11 S. & R. (Pa.) 377, 14 A 111 . 
Dec. G3G; In re Ilinds’ Estate, 5 Whart. (Pa.) 
13S, 34 Am. Dee. 5 42; Wardlow v. Tniy’s 
Adm’r, 2 Ilill, Eq. (S. C.) 044; Pitts v. Cur- 
tis, 4 Ala. 350; Curry v. Eulkiiison’s Ex’rs, 
14 Ohio 100. 

A statutor.v right of a husband to sue for a 
chosc in action of his wife without admin- 
istration is eonfmed to the cases expressly 
declared by the statute and will not be ex- 
tcnded by eonstruction; Fergusou v. R. Co., 
G App. I>. C. 525. 

When the same persons are both exeeutors 
aml trustees, and as executors have paid the 
debts and passed their final account. they no 
longer hold tho assets as executors but as 
trustces; [1913] A. C. 7G. But where the 
same person was appoiuted executor and tes- 
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tamentary trustee, and he qualified as execu- 
tor, but gave no undertaking as trustee and 
secured no order for his discharge as executor, 
and he had failed to file current accouuts 
until compelled to render a final account,, it 
was lield that his relation as executor re- 
mained and that the court was empowered to 
direct tlie final accounting; In re Roach’s 
Estate, 50 Or. 179, 92 Tac. 11S. 

SüITS BY OR AGAINST EXECUTORS AND Aö- 

ministrators. 1. By. In general, a right of 
action founded on a tort or malfeasance dies 
with the person. But personal actions found- 
ed uijon any obligation, contract, debt, cove- 
nant, or otlier duty to be performed, survive, 
and the executor may maintain them; Cowp. 
375; 1 Wms. Saund. 21G, n. See Brannock 
v. Stocker, 7G Ind. 573; 5 B. & Ad. 78. By 
statutes in England and the United States 
this common-law right is much extended. An 
executor may now have trespass, trover, etc., 
for injuries done to the intestate during his 
lifetime. Except for slander, for libels, and 
for injuries infiicted on the person, executors 
may bring personal actions, and are liable in 
the same manner as the deceased would have 
been2 Brod. & B. 102; Van Rensselaer’s 
Ex’rs v. Platner’s Ex’rs, 2 Johns. Cas. (N. Y.) 
17; Kennerly v. Wilson, 1 Md. 102 ; Tait v. 
Farkman, 15 Ala. 253; Martin v. Baker, 5 
Blackf. (Ind.) 232; Rice’s Heirs v. Spots- 
wood’s Heirs, 6 T. B. Monr. (Ky.) 40, 17 Am. 
Dec. 115; Backus’ Adm’rs v. McCoy, 3 Ohio 
211, 17 Am. Dec. 5S5 ; Hagarty v. Morris, 2 
W. N. C. (Pa.) 154. See Coleman v. Wood- 
worth, 28 Cal. 5G7 ; Manwell v. Briggs, 17 
Vt. 176; Richardson v. R. Co., 98 Mass. 85. 
Should his death have been caused by the 
negligence of any one, they may bring an ac- 
tion for the benefit of the family in some 
states. Executors may also sue for stocks 
and annuities, as being personal property. A 
right of action for the breach of a parol con- 
tract for the sale of land survives to the ex- 
ecutors; Irwin v. Hamilton, G S. & R. (Pa.) 
208. So they may sue for an insurance pol- 
icy. 

The courts of New Jersey will enforce the 
Pennsylvania statute giving a right of action 
to the widow of oue who dies of injuries in- 
flicted by the wrongful act of another, that 
statute not being repugnant to the policy of 
the former state; but such an action cannot 
be brought in New Jersey by the personal 
representative of the deceased, as required 
by tlie laws of that state in similar cases; 
Lower v. Segal, 59 N. J. L. 6C, 34 Atl. 945. 

For actions accruing after the testator’s 
death, the executor may sue eitlier in his own 
name or as executor. This is true of actions 
for tort, as trespass or trover, actions on 
contract and on negotiable paper ; 3 Nev. & 
M. 391; Patchen v. Wilson, 4 Hill (N. Y.) 57; 
Williams v. Moore, 9 Pick. (Mass.) 432; Hail- 
ey v. Wheeler, 49 N. C. 159. So he may bring 
replevin in his own name; Branch v. Branch, 


G Fla. 314; and so, in short, wherever the 
money, when recovered, will be assets, the 
executor may sue as executor; Flower’s Ex’rs 
v. Garr, 20 Wend. (N. Y.) 6G8; Sheets v. Pa- 
body, 6 Blackf. (Ind.) 120, 38 Am. Dec. 132; 
Biddle v. Wilkins, 1 Pet. (U. S.) 6SG, 7 L. Ed. 
315. See Pope’s Heirs v. Boyd’s Adm’x, 22 
Ark. 535 ; Linsenbigler v. Gourley, 56 Pa. 166, 
94 Am. Dec. 51. Au executor cannot recover 
in ejectment without producing the will; 
Mays v. Killen, 56 Ga. 527; Horn v. Johnson, 
87 Ga. 448, 13 S. E. 633. 

2. Against. An action of trespass quare 
clausum jregit survives against the executor; 
McCallion v. Gegan, 9 Phila. (Pa.) 240. So 
also in causes of action wholly occurring aft- 
er the testator’s death, the executor is liable 
individually; Kerchner v. McRae, S0 N. C. 
219. The actions of trespass and trover do 
not survive against the executors of deceased 
defendants. But the action of replevin does. 
Tlie general rule is that causes of action ex 
contractu survive, while those ex delicto do 
not. “Executors and administrators are the 
representatives of the personal property of 
the deceased and not of bis wrongs except so 
far as the tortious act complained of was 
beneficial to his estate;” 2 Kent 416. 

As an administrator merely stands in place 
of the deceased, and does not represent cred- 
itors, he cannot file a bill to set aside a con- 
veyance in fraud of creditors, the right to do 
so being in the creditors defrauded; Hoyt v. 
Northup, 256 111. 604, 100 N. E. 164. 

The statute prescribes a fixed time for set- 
tling estates wfithin which the executor or 
administrator cannot be sued, or compelled 
to file an aceount, unless he waives the 
right; Moses v. Jones, 2 Nott & McC. (S. C.) 
259; Baggott v. Boulger, 2 Duer (N. Y.) 1G0. 
If he makes payments erroneously, supposing 
the estate to be solvent, he may rccover 
them, it being a mistake of fact; Walker v. 
Bradley, 3 Pick. (Mass.) 261; Swope v. 
Chambers, 2 Gratt. (Va.) 319. 

As to whcther an executor or administra- 
tor is bound to plead the statute of limita- 
tion, the decisions are not uniform. That he 
is not bound to do so is held in Hodgdon v. 
White, 11 N. H. 208; Wiggins v. Lovering’s 
Adm’r, 9 Mo. 2G2; Semmes v. Magruder, 10 
Md. 242; Batson v. Murrell, 10 Ilumph. 
(Tenn.) 301, 51 Am. Dec. 707; Conway’s 
Ex’r v. Reybum’s Ex’rs, 22 Ark. 290; Chain- 
bers v. Fennemore’s Adm’r, 4 Harr. (Del.) 
3GS; Appeal of Ritter, 23 Pa. 95; Barnawell 
v. Smith, 58 N. C. 1G8; Woods v. Irwin, 141 
Pa. 27S, 21 Atl. 603, 23 Am. St. Rep. 282; In 
re Baumhover’s Estate, 151 Ia. 146, 130 N. 
W. 817; but a different rule applies when the 
personal estate is insufiicient to pay the 
debts and a resort to the realty is uecessary; 
Pollard v. Sccars’ Adm’r, 28 Ala. 484, G5 Am. 
Dec. 3G4. That it is his duty to plead the 
statute is held in Patterson v. Cobb, 4 Fla. 
481 (and if he does not he is liable for a 
devastavit); Tunstall v. Pollard's Adm’r, 11 
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Leigh (Va.) 1; Matter of Milligan’s Estate, 
112 App. Div. 373, 98 N. Y. Supp. 480. But 
the executor was held bound by a waiver of 
the statute contained in the will; Glassell 
v. Glassell 147 Cal. 510, S2 Tac. 42. If one 
co-administrator deelines to plead it, the oth- 
er may do so ; Scull v, Wallace’s Ex’rs, 15 
S. & R. (Pa.) 231, and if the administrator 
does not plead it, the next of kin may do so; 
In re Clarke’s Estate, 1 Phila. (Pa.) 35G; or 
a creditor interested in the estate; Smith v. 
Pattie, S1 Va. G54. The har of the statute 
having attaehed to a claim against an es- 
tate, it cannot be waived by an acknowledg- 
ment of the debt by the personal representa- 
tive; Lee’s Adm’r v. Downey, G8 Ala. 9S; 
Vrooman v. Li Po Tai, 113 Cal. 302, 45 Pac. 
470; Burnett v. Noble, 5 Redf. Sur. (N. Y.) 
G9; Seig v. Acord’s Ex’r, 21 Gratt. (Va.) 3G5, 8 
Am. Rep. G05. And the executor or adminis- 
trator cannot waive the statute as against 
a claiw in his own favor; Grinnell v. Bax- 
ter, 17 Pick. (Mass.) 383; Tn re Brown’s Es- 
tate, 77 Misc. 507, 137 N. Y. Supp. 97S; Clay- 
ton v. Dinwoodey, 33 Utah 251, 93 Pac. 723, 
14 Ann. Cas. 92G; or the next of kin may 
set in up; Willcox v. Smith, 2G Barb. (N. 
Y.) 316. lle is, in some states, chargeable 
with interest; first y when he receives it upon 
assets put out at interest; seeornl , when he 
uses them himself ; third, when he has large 
sums paid him which he ought to have put 
out at interest; Griswold v. Chandler, 5 N. 
H. 497; Wyman v. Hubbard, 13 Mass. 232 ; 
but he is not liable where he has funds which 
he holds pending legai proceedings to deter- 
mine the rights of the remaindermen; In re 
Howard’s Estate, 3 Misc. 170, 23 N. Y. Supp. 
83G. In some eases of need, as to relieve an 
estate from sale by a mortgagee, he may 
lend the estate woney and charge interest 
thereon ; Jennison v. Ilapgood, 10 Pick. 
(Mass.) 77. The widow’s support is nsually 
decreed by the judge. Bnt the administra- 
tor is not liable for the education of infant 
children, or for monrning-apparel for rela- 
tives and friends of the deceased; Johnson 
v. *Corbett, 11 Paige Ch. (N. Y.) 265; Appeal 
of Flintham, 11 S. & R. (Pa.) 1G. 

Thc liability is in general measured by the 
amount of assets. On his eontracts he may 
render himself liable personally, or as ad- 
ministrator merel.v, according to the terms of 
the contract which he makes; 7 B. & C. 450; 
Murrell v. Wright, 78 Tex. 519, 15 S. W. 15G. 
But to make him liable personally for con- 
tracts about the estate, a valid consideration 
must be shown; 3 Sim. 543; 2 Brod. & B. 
4G0. And, in general, assets or forbearance 
will form the only consideration; 5 My. & 
C. 71; Bank of Troy v. Topping & Ilolme, 
13 Wend. (N. Y.) 557. But a bond of itsclf 
imports consideration ; and lience a bond giv- 
en by administrators to submit to arbitra- 
tion is binding upon them personally; Ten 
Eyck v. Vanderpoel, S Johns. (N. Y.) 120; 
Robinson v. Lane, 14 Srnedes & M. (Miss.) 


1G1. Ile may compromise a suit brought for 
the widow and next of kin, for the death of 
the intestate; Washington v. K. <’o., 13G 111. 
49, 2G N. E. G53. In general, he i* not liable 
when he has ac-ted in good faith, and witli 
tliat degree of caution whieh prudent men 
exhibit in the conduet of their own affalrs; 
In re Bosio’s Estate, 2 Ashm. (Pa.) 437. 

An administrator eannot ratify decedent’s 
void transactions, nor make anv eontracts 
for him ; Smith v. Breunan, <12 Mich. 349, 2^ 
N. W. S92, 4 Am. St. Rep. SG7. 

An adminlstrator is liable for torts and 
for gross negligence in managing his inte*- 
tate's property. Tliis species of niisi-oiidwt 
is called in law a devcstai>it; Cartwright v. 
Cartwright, 4 Hayn. (Tenn.) 134; JetTreys 
v. Yarborough, 1G N. C. 516; In re Holladay’s 
Estate, 1S Or. 1GS, 22 Pac. 750. Such is neg- 
ligence in colleeting notes or debts; In re 
Merkei’s Estate, 131 Pa. 5S4, 1S Atl. 931 ; 
an unneeessary sale of property at a dis- 
eount; Pinckard v. Woods, 8 Gratt (A T a.) 
140; paying undue funeral expenses; 1 B. Sc 
Ad. 2G0; and the like misinanagements. So 
he may he liable for not layiug out assets 
for the beuefit of tlie estate. or for tuming 
the money to his own profit or advantagc. 
In such cases he is answerable for both prin- 
cipal and interest. In England be may be 
charged with inereaserl interest for money 
withheld by fraud; 2 Cox, Ch. 113; 4 Ves. 
G20: and he is sometimes made chargeable 
with compound interest in this eountr.v ; Jen- 
nison v. Ilapgood, 10 Pick. (Mass.) 77. Fi- 
nally, a refusal to aeeount for funds, or an 
unreasonahle delay in accounting, raises a 
presumption of a wrongful use of them; 
Johuson v. Beaueliamp, 5 Dana (Ky.) 70; 
Evans v. Iglehart, G Gill & J. (Md.) 1SG. If 
he receives rents and profits of laml for a 
long pei’iod without aecountiug, he is liable 
to the heirs for the reasonable rental value 
of the land for the entire period; Shufller v. 
Turner, 111 N. C. 297, 16 S. E. 417. 

Where real estate is sold by executors to a 
co-executor, the sale is voidable at the in- 
stance of those intercsted in the estate; 
In re Ricliard's Estate, 154 Cal. 478, 98 Pac. 
52S. One exeeutor may sue anotlier where 
questions arise between the latter and the 
estate, jeopnrdizing the rights of parties in 
interest; Monmouth Inv. Co. v. Means, 151 
Fed. 159, S0 C. C. A. 527. 

After tlie debts have been pnhl and the 
final account passed, nnd a legacy ordered 
paid, an nction will lie against thc exeeutor 
to reeover It; Anderson v. Patty, IGS 111. 
App. 151. 

An insolvent hank eannot sue an executor 
for an assessmcnt on the stock of his dece- 
dent, whieh was levied after a final decree 
fur tlie distrihution of the estate; Fidon Sav- 
ings Bank of San Jose v. De Laveaga, 150 
Cal. 395, 89 Pae. S-L 

Distuiuution. The distribution or disposal 
of the estate by an executor is as directed 
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by the will. The administrator must distril )- 
ute the residue among those entitled to it, 
under direction of the court and according 
to law; Lamb v. Carroll, 28 N. C. 4; Appeal 
of Stewart, SG Pa. 149; Appeal of Kline, S6 
Pa. 3G3; Marshall v. Hitchcock, 3 Redf. (N. 
Y.) 4G1. But if he recognizes a elaina as 
proper to be paid, and subsequently finds 
that there is no Iegal foundation for it, it is 
not binding upon the estate; Webster v. Le 
Compte, 74 Md. 249, 22 Atl. 232. And even 
after action brought against him by a credi- 
tor he may apply the assets in payment of 
tlie debt of another creditor; 24 Q. B. Div. 
364. 

The great rule is, that personal property 
is regulated by the law of the domicil. The 
rights of the distributees vest as soon as the 
intestate dies, but cannot be sued for till the 
lapse of the statute period of distribution. 
See HSth Novel of Justinian, Cooper’s trans. 
393 : Distribtjtion ; Conflict of Laws. 

Compensation. An executor cannot pay 
himself. His compensation must be ordered 
by the court; Collins v. Tilton, 58 Ind. 374. 
Faithful service by an executor is a condi- 
tion to the right of commissions. Misappro- 
priation of funds may forfeit the right; In 
re Clauser's Estate, S4 Pa. 51. 

Commissions are not allowed on a legacy 
given in trust to an executor; Westerfield v. 
Westerfield, 1 Bradf. Surr. (N. Y.) 198; 
Arnes v. Downing, 1 Bradf. Surr. (N. Y.) 
321. Reasonable expenses are always allow- 
ed an executor; Thacher v. Dunham, 5 
Gray (Mass.) 26; Wilson v. Bates, 28 Vt. 
7G5 ; Ord v. Little, 3 Cal. 287 ; Noel v. Harvey, 
29 Miss. 72. When one of two co-executors 
has done nothing, he should get no commis- 
sion; White v. Bullock, 20 Barb. (N. Y.) 91. 
Where a stranger was appointed adminis- 
trator, upon his statement that his service 
would be gratuitous, he should not be al- 
lowed commissions; Hilton v. Hilton’s Adm’r, 
109 S. W. 905, 33 Ky. L. Rep. 27G. In Eng- 
land, executors cannot charge for personal 
trouble or loss of time, and can only be paid 
for reasonable expenses. 

An administrator receives no compensa- 
tion in England; 3 Mer. 24; but in this 
country he is paid in proportion to his serv- 
ices, and all reasonable expenses are allowed 
him; Appeal of Culbertson, 84 Pa. 303. Ad- 
ditional allowance may be made where ex- 
traordinary services have been rendered; In 
re Moore’s Estate, 9G Cal. 522, 31 Pac. 584. 
An administrator cannot pay himself. His 
compensation must be ordered by the court; 
Collins v. Tilton, 5S Ind. 374. If too small 
a compensation be awarded him, he may ap- 
peal; Jewett v, Woodward, 1 Edw. Ch. (N. 
Y.) 195; Edelen v. Edelen, 11 Md. 415; Ord 
v. Little, 3 Cal. 287; Andrew’s Ex’rs v. An- 
drew’s Adm’rs, 7 Ohio St. 143; Fowler v. 
Lockwood, 3 Redf. (N. Y.) 465. Allowance 
by a probate court cannot be impeached in a 
court of equity unless fraud or dec'eption 


has been practiced; Smith v. Worthington, 
53 Fed. 977, 4 C. C. A. 130. Ile cannot buy 
the estate, or any part of it, when sold by a 
cominon auctioneer to pay debts; but he 
may when the auctioneer is a state ofhcer, 
and the sale public and bona fide; Toler’s 
Adm’r v. Toler, 2 Patt. & H. (Va.) 71; 
Weeks v. Gibbs, 9 Mass. 75; Babbitt v. Doe, 
4 Ind. 355; Barrington v. Alexander, 6 Ohio 
St. 189. 

Federal Jurisdiction. Matters of pure pro- 
bate are not witliin the jurisdictions of 
courts of the United States; but where a 
state law gives citizens of the state, in an 
action or suit inter' partes, the right to ques- 
tion the probate of a will, federal courts, at 
the suit of citizens of other states or aliens 
will enforce such reinedies; Farrell v. 
O’Brien, 199 U. S. S9, 25 Sup. Ct 727, 50 L. 
Ed. 101. 

The possession of a state court which will 
exclude the exercise of power by the federal 
court, and mce versa, must be the possession 
of some thing, corporeal or incorporeal, 
which has been taken under the dominion of 
the court. A controversy or inquiry is not 
such a thing, and the pendency of a suit or 
proceeding in one court, involving a question, 
controversy, or inquiry, is no bar to the ex- 
erciSe of jurisdiction in the determination 
of the same question, etc., in the other; Ball 
v. Tompkins, 41 Fed. 486; American Baptist 
Ilome Mission Society v. Stewart, 192 Fed. 
976; Byers v. McAuley, 149 U. S. G08, 13 
Sup. Ct. 90G, 37 L. Ed. SG7. 

The right to administer property left by a 
foreigner wdthin the jurisdiction of a state is 
primarily committed to state law r and the 
public administrator is entitled to adminis- 
ter the estate of an Italian subject dying and 
leaving an estate in California, in preference 
to the Italian Consul General, who claimed 
the right under treaty; In re Ghio’s Estate, 
157 Cal. 552, 108 Pac. 516, 37 L. R. A. (N. 
S.) 549, 137 Am. St. Rep. 145, affirmed in 
Rocca v. Tliompson, 223 U. S. 317, 32 Sup. 
Ct. 207, 56 L. Ed. 453, where the question 
whether it is witbin the treaty-making pow- 
er to provide for administration upon the 
estates of foreigners dying within a state, 
by the consul of their country, was suggest- 
ed but not discussed or decided. See Treaty. 

See Schouler; Williams; Croswell, Exrs. 
and Admrs.; Woerner, Law of Adm.; 2 

Lawson, Rights & Rem. 8S9-1008; Holmes, 
Executors in Early English Law, 3 Sel. Es- 
says in Anglo-Amer. L. H. 736 (9 Harv. L. R. 
42); Caillemer, The Executor in England 
and on the Continent, id. 746. 

EXECUTORY. Performing official duties; 
contingent; also, personal estate of a de- 
ceased ; wh^tever may be executed,—as, an 
executory sentence or judgment. 

EXECUT0RY C0NSI D ERATI0N. Some- 
thing which is to be done after the promise 
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EXECUTORY DEVISE 


is rnade, for which it is the legal equivalent. 
See Consideration. 

EXECUTORY CONTRACT. One in which 
some future act is to be donc : as, where 
an agreement is made to build a liouse in 
six months, or to do anj r act at a future day. 
See Contract ; Performance. 

An agreement to sell and convey land, 
wliich is not a conveyance, operating as a 
present trausfer of legal estate and seisin, 
is wholly executory, though it contains the 
words “grant, bargain and selland pro- 
duces no effect upon the estates and titles 
of the parties; and creates no lien or cliarge 
on the land itself; Simpson v. Breckenridge, 
32 Pa. 2S7; Stewart’s Adm’rs v. Lang, 37 
Pa. 201, 78 Am. Dec. 411; Watson v. Coast, 
35 W. Va. 4G3, M S. E. 249. 

EXECUTORY DEVISE. Such a limita- 
tion of a future estate in lauds or cliattels 
as tlie law admits in case of a will, though 
coutrary to the rules of limitation in con- 
veyances at coinmon law. 

It is a limitation by will of a future estate 
or interest in * lands or chattels. In re 
Brown’s Estate, 38 Pa. 294. 

By the executory devise no estate vests at the 
death of the devisor or testator, but only on the fu- 
ture contingency. It is ouly an induigence to the 
last will and testaruent which is supposed to be 
made by one inops consiJii. When the limitation by 
devise is such that the future interest falls within 
the rules of contingent remainders, it is a contin- 
gent remainder, and not an executory devise. 4 
Kent 257 ; 3 Term 763. 

If a particuiar estate of freehold be first devised, 
capable in its own nature of supporting a remain- 
der, followed by a limitation which is not immedi- 
ately connected with, or does not immediately com- 
mence from, the expiration of the particular estate 
of freehold, the latter limitation cannot take effect 
as a remainder, but may operate as an executory 
devise: e. g., if land be devised to A for life, and 
after his decease to B in fee, B takes a (vested) re- 
mainder, because his estate ls immediateiy connect- 
ed with, and commences on, the limitation of A’s 
estate. If land be iimited to A for iife, and one 
year after his decease to B ln fee, the limitation to 
B is not such a one as wiil he a remainder, but may 
operate as an executory devise. Fearne, Cont. Rem. 
399. If land be limited to A for life, and after his 
decease to B and his heirs, with a proviso that if 
B survive A and die, without issue of his body liv- 
ing at his decease; then to C and his heirs, the 
limitation to B, etc., prevents an immediate con- 
nection of the estate limited to C with the life es- 
tate of A, and prevents its commencement on the 
death of A. It must operate, if at all, as an execu- 
tory devise; Butler’s note (c) to Fearne, Cont. Rem. 
397. If a chattel interest be bequeathed for life, 
with remainder over, this latter disposition cannot 
take effect as a remainder, but may as an execu- 
tory devise, or more properiy bequest; id. 407. 

An executory devise differs from a remaiuder in 
three very material respects: 

First. It needs no particular estate to support it. 
Second. By it a fee-simpie or other less estate may 
be limited on a fee-slmple. Third. By it a remain- 
der may be limited of a chattel interest after a 
particular estate for life created in the sarae. 

The flrst is a case of freehold commencing in fu- 
turo. A makes a devise of a future estate on a cer- 
tain contingency, and till the contingency happens 
does not dispose of the fee-simple. but leaves it to 
descend to hls heirs at law. 1 T. Raym. S2 ; 1 Salk. 
226; 1 I.utw. 798. 

The second case is a fee upon a fee. A devises to 
A and hls heirs forever, which is a fee-simple, and 


then, in case A dies, before he is twenty-one years 
of age, to B and his heirs. Cro. Jac. 590; 10 Mod. 
420. 

The third case: a limitation in a term of years 
after a life estate. A grants a term of one thou«and 
years to B for life, remainder to C. The common 
law regards the term for years as swaiiowed up ln 
the grant for life, which, being a freehoid. is a 
greater estate, and the grantee of such a term for 
life could aüen the whole. A similar iimitation in 
a will may take effect, however, as an exeeutory 
bequest; Scott v. Prlce, 2 S. & R. (Pa.) 59, 7 Am. 
Dec. C29; Logan v. Ladson’s Ex’r, 1 Des. iS. C.) 
271; Clifton v. Haig’s Ex'rs, 4 Des. (S. C.) 330. 

It is not a more possibility, but a sub- 
stantial interest, and in respect to its trans- 
missibility stancls on the same footing with 
a eontiiigent remainder; Medley v. Medley, 
81 Va. 2GS. 

Iu order to prevent perpetuities, the rule 
has been adopted tbat executory interests 
must be so limitcd tliat from the time of 
their limitation tliey will neccssanly vest 
in right (not necessarily iu possession) at a 
period not exceeding that occupied by the 
life or lives of a person or persous then 
living, or in vcntrc matris , and the minority 
of any persou or persons born or in vcntrc 
matris prior to the decease o£ such first 
named pcrsou or persous, or at a period not 
exceeding that oecupied by the life or lives 
of such first named person or persons, and 
an absolute term of twenty-one years after- 
wards, or within, or at the expiration of an 
absolute term of twcnty-one years without 
reference to any life. For examplc, lands 
are devised to such unborn son of a fcmc 
covert as sliall first reach the age of twenty- 
one years. The utmost length of time that 
can happen before the estate can vest ls the 
life of the mother and the subsequent in- 
fancy of her son. Such an executory devise 
is therefore good. If, however, sucli limit- 
ation had been to the first unboru son whö 
shall attaln the age of twenty-five years, 
the rule against perpetuities would be in- 
fringed and tlie limitatious bad; Sinlth, Ex. 
Int. 391; 2 Bla. Com. 174. 

An executory devise liwited after an in- 
definlte failure of issue is bad as leading to 
a perpetuity; 4 Kent 273; aml so of au 
executory bequest, but the courts are in the 
latter case nnich less apt to construe limita- 
tions as contomplating a defiuite failure 
of issue; 4 Kent 281; 1 P. Wms. GG3; Gray, 
Perpet. 212. 

An executory dcvise Is generally Inde- 
structlble by any alteration in the estate 
out of or after wliicli it is limited. But if 
it is limited on an estate tail the tenant in 
tail can bar it, as well as the eutail, by 
common recovery or by deed enrolled, etc., 
where sucli deed is by statute given the 
forco and etfect of a common recovery; 
Butler’s note to Fearne, Cont. Rem. 5G2; 
Wms. R- P. 319. 

EXECUTORY ESTATES. Interests which 
depend for their enjoyment upon some sub- 
sequeut event or coutingency. Such estate 
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may be an executory dcvise , or an executory 
rcmaindcr , which is the same as a contingent 
remainder, because no present interest 
passes. 

EXECUTORY PROCESS (Via Exccu - 
toria). In Louisiana, a process which can be 
resorted to in two cases, namely: 1. When 

the right of the creditor arises from an act 
tmporting confession of judgment, and which 
contains a privilege or mortgage in his favor. 
2. When the creditor demands the execution 
of a judgment which has been rendered hy a 
tribunal different from that within whose 
jurisdiction the execution is sought. Code of 
Practice, art. 732. 

EXECUTORY TRUSTS. A trust is called 
executory when some further act is requisite 
to be done by the author of the trust to give 
it its full effect. See Bisph. Eq. 31; Lewin, 
Tr. 144. 

The distinction between executed and ex- 
ecutory trusts is well settled; Dennison v. 
Goehring, 7 Pa. 177, 47 Am. Dec. 505; though 
once doubted in England; 1 Ves. 142; but 
see 2 Ves. 323. The test is said to be: Ilas 
the testator been what is called, and very 
properly called, his own conveyancer? Has 
he left it to the court to make out frqm gen- 
eral expressions what his intention is? or 
has he so defined that intention that you 
have nothing to do but to take the limita- 
tions he has given to you, and to convert 
them into legal estates? per Lord St. Leon- 
ards, Ld. Ch„ in 4 H. L. Cas. 210; see Till- 
inghast v. Coggeshall, 7 R. I. 3S3; Bisph. Eq. 
SG. 

In the case of articles made in contem- 
plation of marriage, and which are, there- 
fore, preparatory to a settlement, so in the 
case of a will directoYy of a future convey- 
ance to be made or executed by the trustees 
named therein, ( it is evident that something 
remains to be done. The trusts are said to 
be executory, because they require an ul- 
terior act to raise and perfect them: i. e. 
the actual settlement is to be made or the 
conveyance to be executed. They are in- 
structions, rather than complete instruments, 
in themselves. 

The court of chancery will, in promotion 
of the supposed views of the parties or tlie 
testator and to support their manifest in- 
tention, give to the words a more enlarged 
and liberal construction than in the case 
of legal limitations or trusts executed; 1 

Fonbl. Eq. b. 1; White, Lead. Cas. 1S. 
Where a voluntary trust is executory and 
not executed, if it could not be enforced at 
law because it is a det'ective conveyance, it 
is not heiped in favor of a volunteer in a 
court of equity; Minturn v. Seymour, 
Johns. Ch. (N. Y.) 49S, 500; Acker v. Phce- 
nix, 4 Paige, Ch. (N. Y.) 305; Dawson v. 
Dawson, 1G N. C. 93, 18 Am. Dec. 573. But 
where the trust, though voluntary, has been 
executed in part, it will be sustained or en- 


forced in equity; Bunn v. Winthrop, 1 Johns. 
Ch. (N. Y.) 329; Dennison v. Goehring, 7 
Pa. 175, 178, 47 Am. Dec. 505. White, Lead. 
Cas. 17G; G Ves. G5G; 1S id. 140; 1 K 2 en 
551; 3 Beav. 238. 

EXECUTORY USES. Spriuging uses 
which confer a legal title corresponding to 
an executory devise. 

Thus, when a limitation to the use of A in fea 
is defeasible by a limitation to the use of B to arise 
at a future period, contingency, or event, these con- 
tingent or springing uses differ herein from an ex- 
ecutory devise: there must be a person seized to 
such uses at the time the contingency happens, else 
they can never be executed by the statute. There- 
fore, if the estate of the feoffee to such use be de- 
stroyed by alienation or otherwise, before the con- 
tingency arises, the use is destroyed forever; 1 Co. 
134, 138 ; Cro. Eliz. 439 ; whereas by an executory 
devise the freehold itself is transferred to the 
future devisee. In both cases, a fee may be limited 
after a fee ; 10 Mod. 423. 

EXECUTRIX. A woman who has been 
appointed by will to execute such will or 
testament. See Executoe. 

EXECUTRY. In Scctch Law. The mov- 
able estate of a person dying, which goes to 
his nearest of kin. So called as falling un- 
der the distribution of an executor. Bell, 
Dict. 

EXEMPLARY DAMAGES. See Measure 

of Damages. 

EXEMPLIFICATION. A perfect copy of 
a record or office-book lawfully kept, so far 
as relates to the matter in question. See, 
generally, 1 Stark. Ev. 151; 1 Phill. Ev. 307; 
Alills v. Duryee, 7 Cra. (U. S.) 4S1, 3 L. Ed. 
411; Drummond v. Magruder, 9 Cra. (U. S.) 
122, 3 L. Ed. 677; Hampton v. M’Connel, 3 
Wheat. (U. S.) 234, 4 L. Ed. 378; Baker 
v. Field, 2 Yeates (Pa.) 532; Ellmore v. 
Mills, 2 N. C. 359; Smith v. Blagge, 1 Johns. 
Cas. (N. Y.) 238; Schaben v. U. S„ G Ct. Cl. 
230; Tliomas v. Stewart, 92 IndL 24G; Cox 
v. Jones, 52 Ga. 438. As to the mode of au- 
thenticating records of other states, see For- 

EIGN JUDGMENTS. 

EXEMPLUM (Lat.). In Civil Law. A 

copy. A written authorized copy. Used also 
in the modern sense of example: ad exemp- 
lum constituti sinyulares non trahi (excep- 
tional things must not be taken for ex- 
amples). Calv. Lex. Exempli gvatia, for the 
sake of example. Abb. e. g. 

EXEMPTI0N. The right given by law to 
a debtor to rctain a portion of his property 
without its being liable to execution at the 
suit of a creditor, or to a distress for rent. 

In general, the sheriff may seize and sell 
all the property of a defendant which he 
can find, except sucli as is exempted by the 
common law or by statute. The common 
law was very niggardly of tliese exceptions: 
it allowed only the necessary wearing ap- 
parel; and it was once holden that if a de- 
fendant had two gowns the slieriff might 
sell one of thern; Comb. 35G. But in mod* 
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ern times, witli perhaps a prodigal libcr- 
ality, a considerable arnount of propertv, 
both real and personal, is exempted froin 
execution by tlie statutes of, the several 
stntes; 10 Am. L. Keg. 1; 4 So. L. Kev. 
N. S, 1; In re Itadwny, 3 Iltighes G00, Fed. 
Cas. No. 11,523; Carlton v. Watts, S2 N. C. 
212: Mapp v. Long, G2 Ga. 5GS; Singletary 
v. Singletarj r , 31 La. Ann. 374; Itutledge v. 
Kutledge, S Bax. (Tenn.) 33; Creath v. 
Dale, G0 Mo. 41; Yanderhorst v. Bacon, 3S 
Mich. GGO, 31 Am. Kep. 32S; Mnrphy v. Har- 
ris, 77 Cal. 104, 10 Pac. 377; In re Kobb, 00 
Cal. 202, 33 I’ac. 800, 37 Am. St. Kep. 4S; 
Carter v. Davis, G Wash. 327, 33 Pac. S33; 
Bean v. Ins. Co., 54 Minn. 3GG, 5G N. W. 127; 
Ilamberger v. Marcus, 157 Pa. 133, 27 Atl. 
GSl, 37 Am. St. Kep. 710; and tliere is now 
hardly a state or nation which has not by 
statute made certain exemptions designed 
as a protection for the family; Woodward v. 
Murray, 1S Johns.‘(N. Y.) 403; and such 
statutes are to be liberally construed; But- 
ner v. Bowser, 104 Ind. 250, 3 N. E. SSO; 
Kuntz v. Kinney, 33 Wis. 510; Good v. Fogg, 
G1 III. 440, 14 Am. Rep. 71 ; Carty v. Drew, 
4G Vt. 34G ; Allison v. Brookshire, 3S Tex. 
100; Seeley v. Gwillim, 40 Conn. 10G. Some 
of the exemptions are the following : house- 
hold furniture; Towns v. Pratt, 33 N. II. 
345, GG Am. Dec. 72G; Tanner v. Billings, 1S 
Wis. 1G3, SG Am. Dee. 755; Dunlap v. Edger- 
ton, 30 Vt. 224; Ilaswell v. Parsons, 15 Cal. 

2GG, 7G Am. Dec. 4S0; Ileidenheimer v. 
Blumenkron, 5G Tex. 30S ; tools of trade; 
Atwood v. De Forest, 10 Conn. 513; Enscoe 
v. Dunn, 44 Conn. 93, 2G Am. Rep. 430 ; Bos- 
ton Belting Co. v. Ivens & Co., 2S La. Ann. 
G05; Wicker v. Comstock, 52 Wis. 315, 0 N. 
W. 25; work horses; Tishomingo Sav. Inst. 
v. Young, S7 Miss. 473, 40 South. 9, 3 L. K. A. 
(N. S.) G03, 112 Am. St. Kep. 454, G Ann. 
Cas. 77G; Forsyth v. Bower, 54 Cal. G30 ; 
Jaquith v. Scott, G3 N. H. 5, 5G Am. Kep. 
47G; Steele v. Lyford, 50 Vt. 230, S Atl. 73G 
(but tliis will not include high bred liorses 
used for pleasure and to drive to and from 
business; Tishomingo Sav. Iust. v. Youug, 
S7 Miss. 473, 40 South. 0, 3 L. R. A. [N. S.} 
G03, 112 Am. St. Rcp. 454, G Ann. Cas. 77G) ; 
the interest of a legatee in lauds, until the 
court has held it to be a charge on such, al- 
thougli the legacy is given with a view that 
it sliall be such a charge; Iliscock v. Fulton, 
G3 IIun G24, 17 N. Y. Supp. 40S; curtesy ini- 
tiate; Bruce v. Nicholson, 100 N. C. 202, 13 
S. E. 790, 2G Am. St. Rep. 5G2; property hehl 
in trust; Moslier v. Neff, 33 Neb. 770, 51 N. 
W. 13S; the bridge of a public corporation ; 
Overton Bridge Co. v. Means, 33 Neh. 857, 
51 N. W. 210, 20 Am. St. Rep. 514; blackber- 
ries wliile growing ; Sparrow v. Pond, 40 
Minn. 412, 52 N. W. 3G, 1G L. K. A. 103, 32 
Am. St. Rep. 571; trade-mark, apart from 
the articles it lias served to identify; Prince 
Mfg. Co. v. Paint Co., 20 N. Y. Supp. 4G2; a 
vendor’s lien reserved for the purchase price 
Botjv,—73 


of lands conveyed; Willis & Bro. v. Som- 
mervillc, 3 Tex. Civ. App. 5< 0. 22 S. W. 781; 
the interest of a cestui quv tru*t under o 
trust for maintenance and support; Brooks 
v. Raynolds, 50 Fed. 023, 8 C. C. A. 370; the 
iuterest of the grantor in property trans- 
ferred in fraud of ereditors; Stonebridge v. 
Perkins, 141 N. Y. 1, 35 N. E. 080. Stato ex- 
emption laws are inapplicable to del ts due 
from a citizen to the Uuited States; V. S. v. 
Ilowell, 0 Fed. G74. See Fink v. O’Neil, 10«’» 
U. S. 2S0, 1 Sup. Ct. 325, 27 L. Fxl. 100. 

Exemption laws are not a part of the coii- 
tract; they are part of the remedy and sub- 
ject to the law of the forum ; Chicago, K. I. 

& P. Ky. Co. v. Sturm. 174 U. S. 7lo. 17 Sup. 
Ct. 797, 43 L. Ed. 1144; Mineral Point K. 
Co. v. Barrou, 83 111. 3<>5; Carson v. Ky. Cu.. 
SS Tenn. G4G, 13 S. W. 5SS, S L. K. A. 412, 17 
Am. St. Kep. 021; Conley v. Chilcotc, 25 
Ohio St. 320; Albrecht v. Treitschke, 17 Neb. 
205, 22 N. W. 418; Moore v. K. Co., 43 la. 
3S5 ; Broadstreet v. Clark, G5 Ia. G70. 22 N. 
W. 010; Stevens v. Brown, 20 W. Va. 450. 
That a debt is exempt from judicial process 
in tbe state where it was created will not 
make it exernpt in another jurisdietion. The 
exemption does not follow the debt as an 
incident thereto; Chicago, K. I. & P. Uy. Co. 
v. Sturm, 174 U. S. 710, 17 Sup. Ct. 707, 43 
L. Ed. 1144. 

See, geuerally, Banicruptcy ; Distress ; 
Execution ; Homestead ; Family ; Tools ; 
Tax. 

EXEMPTS. Persons who are not bound 
by law, but exeused from the performance 
of duties iinposed upon others. 

By act of eongress Feb. 24, 1S64, lt was enaeted 
that sueb persons as were rejeeted as physically or 
mentally unfit for the serviee, all persons acluatly 
in the military or naval serviee of the United Statcs 
at the time of the draft, and all persons who had 
served in the military or naval service two years 
during the then war and been honorably diseharged 
therefrom, and no others, were exc^pt from enrol- 
ment and draft under said act, and aet of eongress, 
March 3, 1S63. 

EXEQUATUR (Lnt). !n Frencli Law. 

A Latin word which was, in the ancient prac- 
tice, placed at the bottom of a judgment 
emauating from another tribunal. and was a 
permission and authority to the othcer to ex- 
ecute it within the jurisdictiou of the judge 
who put it below the judgnient. 

We have somelbing of the same kind in our prac- 
tice. When a warrant for the arrest of a crimlual 
is issued by a justiee of the peaee of one eouiitv, 
and he flics into auolher, a justiee of the latur 
eounty may indorse the warrant, aud then the min- 
isterial oflieer may execute it in sueh eounty. This 
is called backing a warrant. 

I n International Law. An ofiicial rccogni- 
tion of a consul or eommercial agent. mado 
by tbe foreign department of tlie state to 
wliich he is aeerodited, authorizing him to 
exercise liis power. lle cannot act without 
it, aml it may be refused or revoked at the 
pleasure of the same governmeut. 3 Chit. 
Com. Law 5G ; 3 M. & S. 20.0; 5 Pardessus, 
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n. 1445; Twiss, Law of Nations; 1 Halleck, 
Int. Law 351. 

EXERCITOR MARIS (Lat.). In Civil 
Law. One wlio fits out and equips a vessel, 
whetlier lie be the absolute or qualified own- 
er, or even a mere agent. Eruerigon, Mar. 
Loaüs, c. 1, s. 1. We call liim exercitor to 
whom all the returns corne. Dig. 14. 1. 1. 15; 
14. 1. 7; 3 Kent 1G1; Molloy, de Jur. Mar. 
243. 

The managing owner, or ship’s husband. 
Tliese are the terms in use in English and 
American laws, to denote the same as ex- 
ercitor maris. See Siiip's IIusband. 

EXERCiTORlA ACTIO (Lat.). In Civil 
Law. An action against a managing owner 
(exercitor maris), founded on acts of the 
master. 3 Keut 1G1; Vicat, Voc. Jur. 

EXFESTUCARE (Lat.). To abdicate; to 
resign by passing over a staff. Du Cange. 
To deprive one's self of the possession of 
lands, honors, or dignities, which was for- 
merly accomplished by the delivery of a 
staff or rod. Said to be the origin of the 
custom of surrender as practised in England 
formerly in courts baron. Spelman, Gloss. 
See also, Vicat, Voc. Jur.; Calvinus, Lex. 

EXH/EREDAT10 (Lat.). In Civil Law. 

A disinlieriting. The act by which a forced 
heir is deprived of his legitimate or legal 
portion. In common law, a disherison. Oc- 
curring in the phrase, in Latin pleadings, 
ad exhwredationem (to the disherisou), in 
case of abatcment. 

EXH/ERES (Lat.). In Civil Law. One 
disinherited. Vicat, Voc. Jur.; Du Cange. 

EXHIBERE (Lat.). To present a tliing 
corporeally, so that it may be handled. 
Vicat, Voc. Jur. To appear pcrsonally to 
conduct the defence of an action at law. 

EXHIBIT. To produce a thing public- 
ly, so that i#may be taken possession of and 
seized. Dig. 10. 4. 2. 

To file of reeord. Thus, it is the practice 
in England in personal actions, when an 
officer or prisoner of the king’s bench is de- 
fendant, to proceed against such defendant 
in the court in which he is an officer, by 
exhihiting , that is, filing, a bill against him. 
Steph. Pl. 52, n. (/) ; 2 Sellon, Pr. 74; Newell 
v. State, 2 Conn. 38. 

A papcr or writing proved on motion or 
other occasion. 

A supplemental paper referred to in the 
principal instrument, identified in some par- 
ticular manuer, as by capital letter, and 
generally attached to the principal iustru- 
ment. 1 Stra. 674; 2 P. Wms. 410; Gresl. 
Eq. Ev. 98. 

A paper referred to in, and filed with the 
bill, answer, or petition in a suit in equity, 
or with a deposition. Brown v. Redwyne, 1G 
Ga. GS. 

In the absence of a positive statutory pro- 
vision, exhibits properly identified need not 


be attached to the deposition in connection 
with wbich they are offered in evidence; 
Toby v. R. Co., 98 Cal. 490, 33 Pac. 550. It 
has been held that the exhibits filed with a 
petition form no part thereof, and cannot be 
considcred in determining its sufficiency on 
demurrer; Pomeroy v. Fullerton, 113 Mo. 
440, 21 S. W. 19; and if the exhibit is not 
the foundatiou for the cause of action or of 
the defence, it will not be considered; Barnes 
v. Mowry, 129 Ind. 5GS, 2S N. E. 535. 

Documents and other things, produced by 
a witness on cross-examination and marked 
for identification, are not before the court 
unless offered and admitted; Byerley v. Sun 
Co., 1S1 Fed. 138. 

EXHIBITANT. A complainant in articles 
of the pcace. 12 Ad. & E. 599. 

EXHIBITION. In Scotch Law. An action 
for compelling the production of writings. 
See Discovery. 

EXHUMATION. The exhumation of a 
body should be ordered, if at all, only on a 
strong showing that, without its examina- 
tion, a fraud is likely to be accomplished 
wliich an insurance company has exhausted 
every other legal means of exposing; Gran- 
ger’s Life Ins. Co. v. Brown, 57 Miss. 30S, 34 
Am. Rep. 44G. Disinterment may be com- 
pelled by public authorities whenever condi- 
tions become such as that the public health 
is threatened, or in the interest of justice; 
Gray v. State, 55 Tex. Cr. R. 90, 114 S. W. 
635, 22 B. R. A. (N. S.) 513; or for the pur- 
pose of ascertaining whether a crime has 
been committed; People v. Fitzgerald, 105 
N. Y. 146, 11 N. E. 37S, 59 Am. Rep. 483; or 
where an examination may disclose facts 
which prove an accused person innocent of 
crime; Gray v. State, 55 Tex. Cr. R. 90, 114 
S. W. G35, 22 L. R. A. (N. S.) 513. 

Such an order was refused in Moss v. 
State, 152 Ala. 30, 44 South. 598, because it 
appeared that two reputable physicians, 
available at the trial, had examined the body 
before burial. There is said to be no law re- 
quiring a court, at the prisoner’s request, 
but at the expense of tbe state, to order the 
body to be exhumed in order to furnish him 
with evidence; Salisbury v. Com., 79 Ky. 
425. In Com. v. Grether, 204 Pa. 203, 53 Atl. 
753, the court refused to set aside a convic- 
tion of rnurder in the first degree because 
the district attorney and not the coroner had 
caused the body to be exhumed. In an in- 
surance case, exhumation was ordered, to 
obtain evidence bearing on the question of 
suicide; the marshal was directed to exhume 
the body and the court appointed a patholo- 
gist and a chemist to make the examination; 
it was held, also, that such order could be 
made only in a case where the widow was a 
party; Mutual Life Ins. Co. of New York v. 
Griesà, 15G Fed. 398. The right to make the 
order, in an insurance case, was recoguized 
in People v. Fitzgerald, 105 N. Y. 146, 11 N. 
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E. 378, 59 Am. Rep. 4S3; Grangers Life Ins. 
Co. v. lJrown, 57 Miss. 30S, 34 Am. Ilep. 440; 
but in tbe latter case the order was refused 
on tbe ground of delay. See 22 L. R. A. (N. 
S.) 513, note. 

EXIGENDARY. In English Law. An offi- 
cer wbo nialccs out exigents. 

EXIGENT, EXIGI FACIAS. See Out- 
lawry ; Com. v. Hagcrman, 2 Va. Cas. 244; 
Fitzh. N. B. 23G; Iiawle, Exmoor 55. See 
Appeal of Coleman, 75 Ra. 450. 

EXIGENT LIST. A pbrase nsed to indi- 
cate a list of cases set down for hearing up- 
on various iucidental and ancillary motions 
aud rules. 

EXIGENTER. An officer wbo made out 
exigents and proclamations. Coweil. Tbe 
office is now abolisbed. Ilolthouse. 

EXIGIBLE. Demandable; tbat wbicb may 
be exacted. 

EXILIUM (Lat.). In Old English Law. 

Exile. Setting free or wrongly ejecting 
bond-tenauts. Waste is called exilium wben 
bondmen ( servi) are set free or driven 
wrongfully from tbeir teuements. Co. Litt. 
53G. Destruction; waste. Du Cange. Any 
species of waste wbicb drove away tbe in- 
habitants, into exile, or bad a tendency to 
do so. Bac. xVbr. Waste (o) ; 1 Reeve, Hist. 
Eng. Law 3SG. 

EXISTIMATIO (Lat.). The reputation of 
a Roman citizen. Tbe decision of arbiters. 
Vicat, Voc. Jur.; 1 Macbeldey, Civ. Law § 
123. 

EXISTING. The force of this word is 
not necessarily confined to the present. 
Tbus a law for regulating “all existing rail- 
road corporations” extends to sucb as are 
incorporatcd after as wcll as before its pas- 
sage, unless exception is provided in tbeir 
charters; Indiauapolis & St. L. R. Co. v. 
Blackman, G3 III. 117; Lawrie v. State, 5 
Ind. 525; Fox v. Edwards, 3S Ia. 215. 

EXIT WOUND. Tbe wound made in com- 
ing out by a weapon wliicb bas passed 
tbrougb tbe body or any part of it. 2 Beck. 
Med. Jur. 119. 

EXITUS (Lat.). An export duty. Issue, 
cbild, or offspring. Rent or profits of land. 

In Pleading. Tbe issuc or tbe end, ter- 
mination or conclusion, of the pleadings; 
so called because an issue brings tbe plead- 
ings to a close. 3 Bla. Com. 314. 

EXLEX (Lat.). An outlaw. Spelman, 
Gloss. 

EXOINE. In French Law. An act or In- 

strument iu writing wbich contains tbe rea- 
sons why a party in a civil suit, or a person 
accused, wbo lms been summoned, agreeably 
to tbe requisitions of a decrce, does not ap- 
pear. Botbier, ProeC’d . Crim ., s. 3, art. 3. 
&ee Essorn. 


EXONERATION. Tbe taking off a burden 
or duty. Tbe usual use of tbe word is in 
the rule in tbe distribntion of au intestate’s 
estate tliat tbe debts wbicb be himself con- 
tracted and for wbicb be mortgaged liis land 
as security, shall be paid out of tbe personal 
estate in exoneration of tbe real. 

But wlien tbe real estate is cliarged witb 
tbe payinent of a mortgage at the time tbe 
intestate buys.it, and tlie purchase is made 
subject to it, tbe pcrsoual estate Is m»t in 
tbat case to be applied in exoneration of tbe 
real estate; 2 Pow. Mortg. 780; Ilurt v. 
Reeves, 5 Ilayw. (Tenn.) 57; Duke of Cum- 
berland v. Codrington, 3 Johns. Cb. (N. Y.) 
229, 8 Am. Dcc. 492; 1 Lead. Cas. in l]q. 
u. *G4G; Appcal of Ilirst, 92 Ta. 491. 

But tbe rule for exonerating tbe real es- 
tate out of the personal does not apply 
against speeific or pecuniary lcgatees, nor 
tbe widow’s rigbt to parapherualia, aud, 
with reason, not agaiust tbe interest of cred- 
itors; 2 Ves. G4; 1 P. Wms. G93; 3 id. 307. 
Sce 2G Boav. 522; Appcal of Clery, 35 Pa. 
54; Canfield v. Bostwick, 21 Conn. 550. 

Like the rigbt of contribution bctwecn 
tbose equally liable for the same dcbt, tbe 
rigbt of exoneration exists between debtors 
successively liable. A surety wbo dischargos 
an obligation is entitlcd to look to tbe prin- 
cipal for reimbursement, and to invoke tbe 
aid of a court of equity for tbis purpose, 
and a subsequent surety, wbo, by tbe terms 
of tbe contract, is responsible only in the 
case of the default of tbe principal and a 
prior surety, may claim exoneration at tbe 
bands of eitber ; Bispb. Eq. § 331; 3 Pom. 
Eq. Jur. § 141G. 

As to exoneration of simple contract dcbts, 
sce 1 Sm. L. Cas., 9tb Am. ed. G14. 

EXONERETUR (Lat.). In Practice. A 
sbort note entered ou a bail-piece, tbat tbe 
bail is exonerated or discharged in conse- 
quence of baving fulfilled tbe condition of bis 
obligation, made by order of tbe court or of 
a judge upon a proper cause being sbowu. 
Seo Recoqnizance. 

EXPATRIATI0N. The voluntary act of 
abandoning one’s country and becoming tbe 
citizen or subjcct of another. 

The rigbt of expatriation is the riglit of a 
person to transfcr bis alleglanee from tbe 
country of wbicb be is a citizen to another 
country. 

This rigbt bas bcen mucb discussed. Tbe 
question bas becn scttled iu tbe United 
States by the act of July 27, 1SGS, wbicb do- 
clares tlie rlglit of expatrlation to be tbe in- 
berent rigbt of all people, disavows the claiin 
madc by foreign states tliat naturalized 
Amerlcau citizens are still tbe subjects of 
sucb states, and extends to sucb naturalized 
citizens, wbile ln foreign couutries, tbe snme 
protectiou aceorded to native-born citlzons. 
R. S. §§ 1999. 2000. Tliis declaration compre- 
bcnds our owu citizons as well as tbose of 
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other countries ; 14 Op. Atty. Gen. 295. Since 
tlie passage of this act, the United States 
has cntered into treaties with nearly all the 
nations of Europe by which the contracting 
powers mutuall 3 r concede to subjects and 
citizens the right of expatriation on condi- 
tions and under qualifications . And in case 
of conflict between the abpve act of congress 
and any treaty, it would secm the treaty 
must be held paramount; Morse, Citizenship 
§ 179. See Treaty. To be legal, the expa- 
triation must be for a purpose which is not 
unlawful nor in fraud of the duties of the 
emigrant at home. 

Most foreign governments permit their cit- 
izens to become naturalized in other coun- 
tries, but generally upon condition of the 
prior fulfllment of military service. Hershey 
243-244. In Switzerland the consent of the 
canton is required, and a like rule exists in 
Japan; Meilli, Intern. C. & C. 121. 

A citizen may acquire in a foreign coun- 
try commercial privileges attached to his 
domicil, and be exempted from the operation 
of commercial aets embracing only persons 
resident in the United States or under its 
protection. See Domicil ; Naturalization. 
See also Miller, Const. U. S. 2S5, 297; Mur- 
ray v. The Charming Betsy, 2 Cra. (U. S.) 
120, 2 L. Ed. 20S; 2 Kent 36; Grotius, b. 2, 
2 . 5, s. 24; Puffendorff, b. 8, c. 11, ss. 2, 3; 
Vattel, b. 1, c. 19, ss. 21S, 223, 224, 225; U. S. 
v. Gillies, 1 Pet. C. C. 161, Fed. Cas. No. 15,- 
206; Ainslie v. Martin, 9 Mass. 461; 21 Am. 
L. Peg. 77; 11 id. 447 ; 3 Can. L. T. 463, 511; 
25 Law Mag. & Rev. 124; Lawrence’s Wheat. 
Int. L. S91. 

By act of March 2, 1907, a citizen who is 
naturalized in any foreign state is expatri- 
atcd; also a naturalized citizen who lias re- 
sided two years in his native state or five 
years in any other foreign state, except up- 
on presenting satisfactory evidence to a dip- 
lomatic or consular agent under the rules of 
the state department, and no citizen can be 
expatriated in time of war. 

A Pennsylvania court, following lier con- 
stitution framed by Franklin, first declared 
the right of expatriation an original and in- 
defeasible right of man. Baldwin’s Modern 
Political Institutions 241, citing Murray v. 
McCarty, 2 Munf. (Va.) 393; Wharton’s 

State Trials 652. 

For the doctrine of the English courts on 
this subject, see 1 Barton, Conv. 31, note; 
Vaugh. 227, 2S1; 7 Co. 16; Dy. 2, 224, 298 5, 
300 b; 2 P. Wms. 124; 1 Hale, Pl. Cr. 6S; 1 
Wood, Conv. 382; Westl. Priv. Int. Law; 
Story, Confl. Laws; Cockburn, Nationality. 

See Alien; Naturalization. 

EXPECTANCY. Contingency as to pos- 
session. That which is expected or hoped 
for. Frequently used to imply an estate iu 
expectancy. 

Estates are said to be in possession wben tbe per- 
con having the estate is in actual enjoyment of 
that in which his estate subsists, or in expectancy, 


when the enjoyment is postponed, although the es- 
tate or interest has a present legal existence. 

A bargain in relation to an expectancy is, 
in general, coiisidered invalid, unless the 
proof of good faith is strong; 2 Ves. 157; 1 
Bro. C. C. 10; Jeremy, Eq. Jur. 397; Mc- 
Call’s Adm’r v. Ilampton, 9S Ky. 166, 32 S. 
W. 406, 33 L. R. A. 266, 56 Am. St. Rep. 335. 

But it is well settled in equity that a deed 
which purports to convey property, which 
is in expectancy or to be subsequently ac- 
quired, or which is not the subject of grant 
at law, thougli inoperative as a grant or con- 
veyance, will be upheld as an executory 
agreement, and enforced according to its in- 
tent, if supported by a valid consideration, 
whenever the grantor is in a condition to 
give it effect; per Strong, J., in Bayler v. 
Com., 40 Pa. 37, 43, 80 Am. Dec. 551; 
Varick v. Edwards, 11 Paige (N. Y.) 290; 
McWilliams v. Nisly, 2 S. & R. (Pa.) 507, 
7 Am. Dec. 654; Bailey v. Hoppin, 12 R. I. 
560, 568; 10 H. L. Cas. 1S9, 211; East Lewis- 
burg Lumber & Mfg. Co. v. Marsh, 91 Pa. 96; 
Ruple v. Bindley, id. 296; Fritz’s Estate, 160 
Pa. 156, 28 Atl. 642; Hudson v. Hudson, 222 
111. 527, 78 N. E. 917; Hale v. Hollon, 90 Tex. 
427, 39 S. W. 287, 36 L. R. A. 75, 59 Am. St. 
Rep. 819; Betts v. Harding, 133 Ia. 7, 109 
N. W. 1074; Johnson v. Johnson, 170 Mo. 34, 
70 S. W. 241, 59 L. R. A. 74S. So it is said 
that an estate in expectancy, though coutin- 
gent, is a fair subject of contract, and an 
agreement by an expectant heir in respect 
thereto, fairly made upon valuable consider- 
ations, will be enforced in equity; Parsons 
v. Ely, 45 111. 232; Varick v. Edwards, 1 
Hoffm. Ch. (N. Y.) 382; McDonald v. Mc- 
Donald, 58 N. C. 211, 75 Am. Dec. 434; a 
mere agreement to appropriate the money 
when received from a legacy will not operate 
as an assignment of it; Appeal of Wylie, 92 
Pa. 196. An executory agreement betwcen 
the husbands of two expectant legatees to 
divide equally what should be left to either 
of tliem has been enforced; 2 P. Wms. 182; 
2 Sim. 183. Such assignments are prohibited 
by statute in California; Cal. Civ. Code 700, 
1045; In re .Wickersham’s Estate, 138 Cal. 
355, 70 Pac. 1076, 71 Pac. 437; and in Louisi- 
ana; Succession of Jacobs, 104 La. 447, 29 
South. 241; and in some states have been 
held unenforceable; thus an attempted con- 
veyance by heirs-apparent of their interest 
in the property of an ancestor, even with 
the latter’s consent, has been held void; 
Wheeler’s Ex’rs v. Wheeler, 2 Metc. (Ky.) 
474, 74 Am. Dec. 421; McCall’s Adrn’r, v. 
Hampton, 9S Ky. 166, 32 S. W. 400, 33 L. 
R. A. 266, 56 Am. St. Rep. 335; on the ground 
that it is essential to the lcgal validity of the 
thing sold that it have an actual or poten- 
tial existence, and that a mere possibility or 
contingency, not founded on a right or cou- 
pled with an interest, cannot be the subject 
of a sale or assignment; Spears v. Spaw, 
11S S. W. 275, 25 L. R. A. (N. S.) 436; and 
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on thc ground that, as no one can he the 
heir of a living person, a transaction based 
on the idea of a future right to the sucecs- 
sion of a living person is devoid of consid- 
eration and can have no effect, notwithstand- 
ing the agreement is valid under tlie law of 
a foreign state where it was made; Cox v. 
Von Ahlefeldt, 105 La. 543, 30 Soutli. 175. 

An assignment without consideration hy a 
married woman of an expectant interest in 
her father-in-law’s estate, which was con- 
tingent upon her surviving her liusband, in 
order to secure her husband’s indebtedness, 
is not valid at law, although, when based 
upon a sufficient consideration, it miglit be 
enforced iu equity when the interest became 
vested in the assignor; In re Baeder’s Es- 
tate, 224 Pa. 452, 73 Atl. 915; and see, to 
the same effect, Bayler v. Com., 40 Pa. 37, 
80 Am. Dec. 551. 

Tliat a grant by an expectant is simply a 
covenant to convey; 1 P. Wms. 3S7 (Lord 
Chancellor Hardwicke); McDonald v. Mc- 
Donald, 5S N. C. 211, 75 Am. Dec. 434; and 
that chancery will give effect to the assign- 
ment of an cxpectancy or possibility, not as 
a grant, but as a contract entitling the as- 
signee to a specific performance as soon as 
the assignor has the power to perform it; 
are held too well established to be disregard- 
ed; McDonald v. McDonald, 5S N. C. 211, 
75 Am. Dec. 434; Pliiladelphia, W. & B. R. 
Co. v. Woelpper, 64 Pa. 366, 3 Am. Rep. 596. 
Such a sale may be enforced as agaiust the 
heir tlirough the doctrine of estoppel spring- 
ing from his covenants contained in the 
deed of assignment; Johnson v. Johnson, 170 
Mo. 34, 70 S. W. 241, 59 L. R. A. 74S, citing 
Steele v. Frierson, S5 Tenn. 430, 3 S. W. 
649; Bohon v. Bohon, 7S Ky. 408; Somes v. 
Skinner, 3 Pick. (Mass.) 52; Robertson v. 
Wilson, 38 N. H. 48; House v. McCormick, 
57 N. Y. 310; Habig v. Dodge, 127 Ind. 31, 
25 N. E. 1S2; followed and approved; Jer- 
auld v. Dodge, 127 Ind. 600, 25 N. E. 1S6; 
Fairbanks v. Williamson, 7 Greenl. (Me.) 
96; Stover v. Eycleshimer, 46 Barb. (N. V.) 
84; Rosenthal v. Mayhugh, 33 Ohio St. 155. 

The general doctrine is undoubtedly to 
treat such an assignment as a contract en- 
forcible in equity, but Pomeroy considers it 
inadequate; 3 Pom. Eq. Jur. § 12S7, n. 2; 
and prefers the theory that it is an actual 
transfer of tlie ownership of an equitable 
property right which ripens into an abso- 
lute title; id. § 1271. 

Equity will, in general, relieve a party 
from unequal contracts for the sale or pledge 
of expeetancies, as they are in fraud of the 
ancestor. See 2 P. Wms. 1S2; 2 Sim. 1S3, 
192; 5 id. 524; 1 Sto. Eq. Jur. § 342. But 
relief will be granted only on equitable 
terms; for he who sccks equity must do 
equity; id. 

In dealing with such cases, the rule ap- 
plied by courts of equity is, as laid down in 
Chesterfield v. Janssen, to scrutinize tliem 


carefully according to the cireumstances of 
cach; 2 Ves. Sr. 125; and, if upon inade- 
quate consideration, or otherwise fraudulent, 
they will be relieved agaiust and wholly or 
partially set asidc; id.; 1 L. Cas. in Eq. 773; 
2 Pom. Eq. Jur. § 953, and note, where the 
cases are collected. 

In a leading English case the principle is 
thus stated: “The court will relieve ‘ex- 
pectant heirs’ against bargains relating to 
their revex*sionary or expectant interest in 
cases of uudervalue, of weakness due to age 
or poverty, and of the absence of independ- 
ent advice. But all these circumstances 
must co-exist in order lo entitle them to re- 
lief;” L. R. 8 Ch. 4S4. In that case it was 
held that the repeal of the usury laws in 
England has not altered the doctrine bv 
which the court of chancery affords relicf 
against improvident and extravagant bar- 
gains. In the opinion Lord Selborne direeted 
attention to tlie fact that concealment was 
usually a feature of these cases, but agreed 
with Lord St Leonards that it was not an 
indispensable condition of equitable relief; 
Sugd. Vend. & I’ur., llth ed. 316; differing, 
as to this point, with Lord Brougliam; 2 
Myl. & K. 456. The independent advice of a 
father seems to rebut the presumption of 
fraud; 2 App. Cas. S14; but old age or youth 
inereases it; 2 Giff. 157; 4 D. J. & S. 388; 
or poverty and ignorance; L. R. 10 Ch. 3S9; 
40 Ch. D. 312. In the first of these two 
cases, Jessel, M. R., thus defined the term 
“expcctant lieir” : “The phrase is used nor 
in its literal meaning, but as including every 
one who has either a vested remainder, or a 
contingent remainder in a family property, 
including a remainder in a portiou, as well 
as a remainder in an estate, and every one 
who has the hope of suceession to the prop- 
erty of an ancestor, either by i*eason of his 
being the lieir-apparent or presumptive, or 
by reason, merely, of the expectation of a 
devise or bequest on account of the supposed 
or presumed affection of his ancestor or re- 
lation. More than this, the doctrine as to 
expectant heirs lxas been extended to all re- 
versioners and remaindermen. So that the 
doctrine not only included the class men- 
tioned, who in somc popular sense might be 
called ‘expectant heirs,’ but also all rcmaiu- 
dermen and reversioners.” 

The prineiple has been lield to include 
younger sons of peers; 15 Ch. D. 679. As 
to what is a reversionary interest for tliis 
purpose, see 11 Eq. 265, 276; L. Ii. 2 Ch. 
542; and as to what is Iinlependent advico. 
see 10 Eq. 641, in which the borrower, though 
aceom])anied by a frieml who was a solicitor 
but did not act as sucli, or know the terms 
of the contract, was held not to have inde- 
pendcut advice. 

Undervaluation is not alone a sufiicient 
ground for sctting aside a contract, convey- 
ance, or mortgage of a reversion, otherwise 
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fair; Stat. 31 Yict. c. 4; 2 Ch. Cas. 136; 35 
Beav. 570; 32 L. J. Ch. 201. 

By the civil law, such contracts are held 
contra bonos morcs , and they are forbidden 
in general terms; Code 2, 3, dc pactis 30; 
and in the French code it is forbidden to sell 
the succession of a living person, even with 
his consent; art. 1600; the same is the rule 
of the Italian code; art 1460; and of that 
of Austria; § 879. 

As to expectancy of life, see Life Tables. 

See, generally, 2 Lead. Cas. in Eq., 4th 
Am. ed. 1530, 1559, 1605; 3 Pom. Eq. Jur. 
ch. S, sec. 3; Brett, L. Cas. Mod. Eq. 3d ed. 
69, n.; 9 Harv. L. Rev. 476; Catcheng Bab- 
gain ; Post Obit. 

EXPECTANT. Contingent as to enjoy- 
ment. 

EXPED ITATI0N. A cutting off the claws 
or ball of the fore-feet of mastiffs, to pre- 
vent their running after deer; a practice for 
the preservation of the royal forests. Cart. 
de For. c. 17; Spelman, Gloss.; Cowell. See 
COUP.T OF ReGARD. 

EXPENDIT0RS. Paymasters. Those 
who expend or disburse certain taxes. Es- 
pecially the sworn officer wffio supervised the 
repairs of the banks of the canals in Rom- 
ney Marsh. Cowell. 

EXPENS/E LITIS (Lat.). Expenses of 
the suit; the costs, which are generally al- 
lowed to the successful party. 

EXPERTS (Lat experti , instructed, prov- 
ed by experience). Persons selected by the 
court or parties in a cause, on account of 
their knowdedge or skill, to examine, esti- 
mate, and ascertain things and make a re- 
port of their opinions. Merlin, Rêpert . 

Witnesses who are admitted to testify 
from a peculiar knowledge of some art or 
science, a knowledge of which is requisite or 
of value iu settling the point at issue. 

Persons professionally acquaiuted with the 
science or practice in question. Strickl. Ev. 
40S. Persons conversant wdth the subject- 
matter on questions of science, skill, trade, 
and others of like kind. Best, Ev. § 346. 

The qualification of a witness as an expert 
is largely within the discretion of the trial 
judge; Mutual Fire Ins. Co. of New York 
v. Alvord, 61 Fed. 752, 9 C. C. A. 623; Bal- 
lard v. R. Co., 126 Pa. 141, 19 Atl. 35; Sloco- 
vich v. Ins. Co., 108 N. Y. 61, 14 N. E. 802; 
City of Fort Wayne v. Coombs, 107 Ind. 84, 
7 N. E. 743. Such a witness may be asked 
wffiether the examinatiou made by him was 
superficial or otherwise; Northern Pac. R. 
Co. v. Urlin, 158 U. S. 271, 15 Sup. Ct. S40, 
b9 L. Ed. 977; he need not be engaged in his 
profession, it is sufficient that he has studied 
it; Tullis v. Kidd, 12 Ala. 648. 

Uealers in precious stones are not compe- 
tent to testify to the uses of imitation pre- 
cious stones; Lorsch v. U. S., 119 Fed. 476. 
One who has been a practicing physician for 


eight years is competent to testify as an ex- 
pert whether a death was caused by arsenic, 
though he never had a case of arsenical 
poisoning; State v. Kammel, 23 S. D. 465, 
122 N. W. 420. 

Experts alone can give an opinion based 
on facts shown by others, assuming tliem to 
be true; State v. Potts, 100 N. C. 457, 6 S. 
E. 657. 

“It is not sufficient to warrant the intro- 
duction of expert testimony that the wit- 
ness may know more of the subject of in- 
quiry and may better understand and ap- 
preciate it than the jury; but to warrant its 
introduction, the subject of the inquiry must 
be one relating to some trade, profession, 
science, or art in which persons instructed 
therein by study and experience may be sup- 
posed to have more skill and knowledge than 
jurors of average intelligence may generally 
be presumed to have; ” Ferguson v. Hubbell, 
97 N. Y. 511, 49 Am. Rep. 544; and not only 
may they testify to facts but they may give 
their opinions on them as experts; Van 
Wyeklen v. City of Brooklyn, 118 N. Y. 429, 
24 N. E. 179. The practical result of the rule 
admitting such testimony is far from satis- 
factory; its principal defect being that such 
witnesses are usually called because their 
known theories are understood to support 
the fact which the party calling them wishes 
to prove; Grigsby v. Water Co., 40 Cal. 405. 
“They come,” says Lord Campbell, speaking 
of scientific witnesses, “with a bias on their 
minds to support the cause in which they 
are embarked, and hardly any weight should 
be given to their evidence; ” 10 Cl. & F. 154. 
It is said to be generally safer to take the 
judgments of unskilled jurors than the hired 
and biassed opinions of experts; Ferguson 
v. Hubbell, 97 N. Y. 511, 49 Am. Rep. 544. 

A jury is not bound by the opinions of ex- 
perts on an issue of insanity; U. 'S. v. Chis- 
holm, 149 Fed. 2S4; Mitchell v. State, 6 Ga. 
App. 554, 65 S. E. 326; but should form their 
own judgment from all the proof in the 
case; U. S. v. Chisholm, 153 Fed. S0S. It has 
been said that they “are generally mere ar- 
guments in behalf of the side calling them” ; 
Ideal Stopper Co. v. Seal Co., 131 Fed. 249, 
65 C. C. A. 436; and such testimony is fre- 
quently characterized by the courts. as of 
little value; American Middlings Purifier Co. 
v. Christian, 3 Bann. & A. 42, Fed. Cas. No. 
307; King v. Cement Co., 6 Fish. 336, Fed. 
Cas. No. 7,79S; L. R. 6 Ch. Div. 415, n. 

On the other hand, the necessity of such 
testimony in certain classes of cases, par- 
ticularly those involving patent law, is thus 
set forth in 3 Rob. Pat § 1012: 

“Notwithstanding the strictures passed upon ex- 
pert testimony by many jurists on each side of the 
Atlantic, and the truth of the assertions by which 
these censures have been justified, it is still certain 
that in most patent cases expert evidence is, and 
must always be, indispensable. That the expert is 
consulted before he is summoned as a witness ; that 
when his opinion is unfavorable to the party who 
consults him he is not produced in court, at least 
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on that slde of the case ; that when called as a 
witness his testimony is expectcd to support, and 
gencrally does support, the claims of the litigaut on 
whose behalf he is presented,—are no doubt true ; 
but this is only what occurs in every other trial 
where counsel have properly prcpared their case. 
The error lies with those who ascribe judicial func- 
tions to the patent-expert, and demand of him sueh 
freedom from partisanship as the exercise of judl- 
cial powers requires. That there are experts in 
other departments of affairs upon whose opinion 
the court is forced to rely as the foundation of its 
own judgments, because incapahle of forming an 
opinion for itself, and that such experts consequent- 
ly fill the places of judges and should be beyond the 
influenee and eontrol of parties, must be coneeded. 
But sneh is not the case with patent-experts, whose 
opinlon ls reeeived in evidence only in conneetion 
with the reasons on whieh it is based, and is to be 
accepted or rejected by the jury according to their 
own view of its fallacy or truth. The patent-expert, 
considered in his real character, is an explorer, 
gifted with unusual powers of discernment and ap- 
prehenslon; a chronicler, trained to preserve the 
recollection of the essential attrihutes of things; an 
expositor, fitted to embody those essential attributes 
in aceurate and intelligible language; a monitor, 
able to suggest the conclusions which follow from 
the premises he has described. His relation to the 
jury Is not unlike that whlch counsel sustain to the 
court, as guldes to a correct decision of the issues 
severally confided to their judgments,—the one 
pointing out facts and appiying them in support of 
the claims advanced by his employer, as the other 
produces hls authorities and applles them to the 
maintenance of his claims of law.” 

Sucli assistance, it is suggestcd, it would 
not be wise in any tribunal to undervalue 
or reject; 3 Rob. Pat. § 1012. 

The fact that the opinions of cxpcrts in 
patent cases are often diametrically opposite 
does not necessarily discredit their testi- 
mony but merely emphasizes the fact that 
their opinions are to be rcgarded as opinions , 
merelj', and a decision rendered betwcen 
them; Conover v. Roacb, 4 Fisb. 12, Fed. 
Cas. No. 3,125. A patent expert is in effect 
an “auxiliary counsel” who argues upon tlie 
law and the facts; Stoam-Gauge & Lantern 
Co. v. Mfg. Co., 28 Fed. 018. 

The practice of introducing a large number 
of expert witnesses in patent eauses is not to 
be commended, one competent witness on each 
side being usually sufiicient to insure a full 
and fair clucidation of what is recondite in 
the case; Amcrican Stove Co. v. Fonndry Co., 
15S Fcd. 978, SG C. C. A. 1S2. Whilc expert 
cvidence is not conclusive on the jury; Many 
v. Sizer, 1 Fish. 17, Fed. Cas. No. 9,050; and 
is to be judged by the same standards as or- 
dinary evidcnce; May v. Fond du Lac Coun- 
ty, 27 Fed. 091 ; Carter v. P.aker, 4 Fish. 404, 
Fed. Cas. No. 2,472, 1 Sawycr 512; Pagc v. 
Ferry, 1 Fish. 29S. Fed. Cas. No. 10,002; 
and to be accorded by tbe jury sucli weigbt 
as they sce fit; Jolnison v. ltoot, 1 Fish. 351, 
Fed. Cas. No. 7,411; Allen v. Ilunter, 0 
McLean 303, Fed. Cas. No. 225; P»rooks v. 
Jenkins, 3 McLean 432, Fcd. Cas. No. 1,- 
953; it is nevertheloss of grcat value in 
patent cases; Freucli^ v. Rogci*s, 1 Fish. 
133, Fed. Cas. No. 5,103; Carr v. Rice. 1 Fisli. 
i9S, Fcd. Cas. No. 2,440; Movris v. Barrett, 
l Fish. 401, Fed. Cas. No. 9,S27; Parker v. 


Stiles, 5 McLean 44, Fed. Cas. No. 10,749; 
Allcn v. lilunt, 3 Sto. 742, Fed. <'as. No. 210; 
Brooks v. Jenkins, 3 McLean 432, Fed. Cas. 
No. 1,953. 

lt has been held tbat, witbout explanatory 
evidencc, tbe defense of anticipation will uot 
be considercd iu a pateut case, where it is 
suppurtcd by prior pateuts for eomplicated 
inacliinery; Rell v. MacKinnou, 149 Fed. 2U5, 
79 C. C. A. 103. 

Tbe value of such testimony depuuls ou 
the skill, not the numbcr; Brooks v. Biek- 
nell, 4 McLean 70, Fed. Cas. No. 1,910; and 
is to be measured by their reasons; L'. S. 
Annunciator v. Sanderson, 3 Blutchf. 181, 
Fed. Cas. No. 10,790; Whipplc v. Baldwiu 
Mfg. Co., 4 ITsh. 29, Fed. Cas. No. 17,514; 
Parham v. Americau Mfg. Co., 4 Fish. 4GS, 
Fed. Cas. No. 10,713. 

There are said to be two elasscs of pateut 
cxpcrts, scientific and mechanical, cach hav- 
ing a distinct sphere. The scientific expert 
is one faniiliarized by his studics and cx- 
periments with thc pnnciples of a seienco 
and qualificd to understand, distinguish, and 
explain the subject-matter and application 
thereto of such science. His services are in- 
voked to determine the cbaracter and scope 
of an invention with reference to the condi- 
tion of thc art at the date of its produetion. 
Ilis testimony is directed to the question 
whether the alleged invention is thc result 
of an invcntive act; wlietlier it embraces or 
exeludes a diffcrent invention or is substan- 
tially the same in principle, function, or ef- 
fect with any otber. Tbe meebanical expert 
represents tbe skilled workman in his art. 
who by practical traiuing in it could compre- 
hend and apply to it various insti*umeuts 
and metbods. ITis evidence will bear upon 
the defence of want of novelty, prior patent, 
inutility of tbe invention, or ambiguity of 
tlie description in tbe spccificatiou of the 
patent. One person may apix?ar iu both ca- 
pacities. 3 Rob. Pat. § 1013. Sec Curt. Pat. 
§ 479. 

Expcrt testimony is admissible upon ques- 
tions for the court as well as upon those for 
the jury, where it can he properly applied 
to the subject-matter of the question as the 
construction of the patent and wliethcr a 
prior patent covers the same invcntion; 3 
Rob. l’at. § 1014. In dcaling with such ques- 
tions tlie court is at libertv to adinit expert 
evidenee, but caimot be eompeHed to do so, 
aiul it is not error to refuse it; id.; Pay v. 
Stollman, 1 Fish. 4S7. Fed. Cas. No. 3».<‘.90; 
Winans v. R. Co., 21 Ilow. (U. S.) S$, 10 L. 
Ed. 0S. 

The opinions of experts arc admissible to 
prove insanity; U. S. v. Chisholm. 153 Fed. 
SOS; to prove indobtedness by tbe general re- 
sults shown by books of accouut; Brown v. 
F. S.. 142 Fed. 1, 73 C. C. A. 1S7; to <show 
whether a writing is genuine or dLrruised; 
Rinker v. V. S., 151 Fed. 755, S1 C. C. A. 
379; or whcthcr a ehild had passed through 
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the full period of gestation based upon the 
appearanee of the child at the age of 13 
months; People v. Johnson, 70 111. App. G34; 
or the cause of a death from facts stated bj T 
other witnesses and without personal exami- 
nation ; State v. Kainmel, 23 S. D. 4G5, 122 
N. W. 420; but such evidence is inadmissible 
to destroy the plain and obvious meaning of 
a contract wliere the words used are plain 
and unambiguous; Bowers Dredging Co. v. 
U. S., 211 U. S. 176, 29 Sup. Ct. 77, 53 L. Ed. 
13G; nor is it admissible upon the question 
of damages; Lincoln v. R. Co., 23 Wend. 
(N. Y.) 425; Bain v. Cushman, 60 Vt 343, 
15 Atl. 171; Chandler v. B?ush, 84 Ala. 102, 

4 South. 207; nor 'as to whether they were 
caused by negligence; East Tennessee, V. 
& G. R. v. Wright, 76 Ga. 532; Intemational 
& G. N. Ry. Co. v. Xvuehn, 2 Tex. Civ. App. 
210, 21 S. W. 5S; Hankins v. Watkins, 77 
Iiun 3G0, 28 N. Y. Supp. SG7. See Opinion. 

It has been a matter of grave discussion 
whether an expert is bound to testify on 
matters of opinion without extra compensa- 
tion, the weight of dccisions being that he 
is not bound to do so; 1 C. & K. 25; Ex 
parte Roelker, Sprague 27G, Fed. Cas. No. 
11,995; Dills v. State, 59 Ind. 15; Clark 
County v. Kerstan, G0 Ark. 50S, 30 S. W\ 
104G; contra , Ex parte Dernent, G Cent. L. J. 
11; U. S. v. Cooper, 21 D. C. 491; Buchman 
v. State, 59 Ind. 1, 2G Am. Rep. 75; Dills v. 
State, 59 Ind. 15; 6 So. Law Rev. 706. In 
the absence of statutory authority, an expert 
for the state cannot demand extra compensa- 
tion, at least when not compelled to make 
any preliminary examination or preparation, 
or to attend and listen to the testimony; 
Flinn v. Prairie County, G0 Ark. 204, 29 S. 
W. 459, 27 L. R. A. CG9, 4G Am. St. Rep. IGS; 
and when no demand is made in advance 
for special compensation, he can recover only 
the statutory witness fees; Board of Corn’rs 
of County of Larimer v. Lee, 3 Colo. App. 
177, 32 Pac. S41; Tiffany v. Iron W 7 orks, 59 
Misc. 113, 109 N. Y. Supp. 754. When an ex- 
pert is required to make a preliminary ex- 
amination or to prepare specially for his tes- 
timony, lie is allowed extra compensation in 
addition to the ordinary witness fees; Ivel- 
ler v. Harrison, 151 Ia. 320, 12S N. W. 851, 
131 N. W. 53, Ann. CaS. 1913A, 300; Gordon 
v. Conley, 107 Me. 2SG, 7S Atl. 3G5, 33 L. R. 
A. (N. S.) 33G; Burnett v. Freeman, 125 
Mo. App. CS3, 103 S. W. 121; Schofield v. 
Little, 2 Ga. App. 28G, 5S S. E. GGG; Philler 
v. Waukesha County, 139 W r is. 211, 120 N. 
W. S29, 25 L. II. A. (N. S.) 1040, 131 Am. St. 
Rep. 1055, 17 Ann. Cas. 712; and it has been 
held that a physician testifying as an expert 
comes within such rule ; People v Board of 
Sup’rs, 14S App. Div. 5S4, 132 N. Y. Supp. 
8GS; but usually a physician is requircd to 
give expcrt testimony without extra compen- 
sation; People v. Conte, 17 Cal. App. 771, 122 
Pac. 450, 457; State v. Bell, 212 Mo. 111, 111 
S. W. 24; North Chicago St. R. Co. v. Zeiger, 


78 111. App. 4G3, affirmed in 1S2 111. 9, 54 N. E. 
1006, 74 Am. St. Rep. 157; especially wlien 
the physician is attending professionally one 
of the parties ; Anderson v. Ry. Co., 103 Minn. 
1S4, 114 N. W. 744; Burnett v. Freeman, 134 
Mo. App. 709, 115 S. IV. 488. It is held 
that an expert who testifies on a subject re- 
quiring special knowledge and skill is en- 
titled only to the statutory fee; Main v. 
Sherman County, 74 Neb. .155, 103 N. W. 
1038; and so where a witness had knowledge 
comrnon to persons in a particular neiglibor- 
hood, not based on study or investigation, 
and in spite of a special contract for extra 
compensation; Ramscliasel’s Estate, 24 Pa. 
Super. Ct 262. Expenses of expert witnesses 
cannot be allowed as between the parties 
at a rate exceeding the usual fees; [1900] 1 
Ir. Rep. 22; Randall v. Journal Ass’n, 22 
Misc. 715, 49 N. Y. Supp. 1064; Linforth v. 
Gas Co., 9 Cal. App. 434, 99 Pac. 71G. 

Under equity rule 48 (S. C. of U. S., in 
effect Feb. 1, 1913, 33 Sup. Ct. xxxi), the dis- 
trict court, in a case involving the scope or 
validity of a patent or trade-mark, may, up- 
on petition, order that the examinatiou in 
chief of the experts be set forth in affida- 
vits and filed: Those of plaintiff within 40 
days after the cause is at issue; those of de- 
fendant 20 days after plaintiff’s time has 
expired; and rebutting affidavits 15 days 
after the time for filing the originals has ex- 
pired. The court or a judge may direct the 
cross-examination and any re-examination 
before the court at the trial. If the expert 
be not produced, the afiidavit shall not be 
used. 

A statute providing for the appointment of 
expert witnesses by the court without notice 
to the respondent or prosecuting attorney in 
cases of homicide was declared unconstitu- 
tional in People v. Dickerson, 164 Mich. 148, 
129 N. W. 199, 33 L. R. A. (N. S.) 917, Ann. 
Cas. 1912B, G88. 

In Gei'rnany expert witnesses are appoint- 
ed by the court and are regarded as assist- 
ants to the trial judge. The judge decides 
whether they shall be called or not; he may 
inform himself from other sources upon the 
questions raised. There are lists of experts 
made under local laws; they are usually 
nominated by the various trades and pro- 
fessions. They are sworn in and need not 
be sworn in the particular case. If the par- 
ties have agreed upon an expert, he must 
be examined together with others designated 
by the judge if he so desires. 

Frequently the experts fumish a written 
opinion and are not examined. The rules 
are the same in civil and criminal cases. 

In France in civil cases each court selects 
expert witnesses and publicly announces 
their names. They are classified under 49 
different categories. Usually three are ex- 
amined; but the parties may agree to exam- 
ine only one. If the parties cannot agree 
within three days on their choice of the ex- 
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I»erts to be called, the court appoint. They 
report in writing signed by all. If they dif- 
fer iu opinion, the grounds of difference must 
be stated, but not the name of the dis- 
seiitient. The report need not be sworn to. 

In criminal cases tlie experts are seleeted 
by the procureur (district-attorney) or they 
may be called by the examining magistrate 
or the trial judge. 

Lists of experts of various professions are 
puhlished by the official registrars of the 
courts and are appointed by the minister of 
justice with the advice of the presidents of 
the courts 'and the district attorney. They 
are cntitled to ask for any fee they consider 
due for their services, there being no üxed 
schedule. Each profession is considered on 
its merits. Sometimes an expert not on the 
list may be selected by the judge. The rule 
that there must be an uneven number of ex- 
perts does not apply in the criminal courts. 

See Opinion; Patent; IIypothetical 
Question. 

EXPILATION. In Civil Law. The crime 
of abstracting the goods of a succession. 

This is said not to be a theft, because the propcrty 
no longer belongs to the deeeased, nor to the heir 
before he has taken possession. In the common 
law, the grant of letters testamentary, or letters of 
administration, relates back to the time of the death 
of the testator or intestate: so that the property of 
the estate is vested in the executor or administrator 
from that period. 

EXPIRATION. Cessation; end : as, the 
expiration of a lease, of a contract or stat- 
ute. 

In general, the expiration of a contract 
puts an end to all the engagements of the 
parties, but not to the obligations which arise 
from the non-fulfilment of obligations creat- 
ed during its existence. See Paetnership; 
Contract. 

The term is specially used to denote the 
day upon which the risk of an insurance pol- 
icy terminates. When before the expiration 
of policics the companies agreed to “hold” 
the policics for renewal, and after the expi- 
ration the agent of the insured told them 
to eontinue to hold them untii the form could 
he arranged, the polieies were held to he in 
force; Baker v. Assur. Co., 1G2 Mass. 35S, 
3S N. • E. 1124. Temporary insurance from 
one day “until” a certain other date, in- 
cludes all o£ the day of expiratiou; Thomp- 
son v. Ins. Co., 4 Pa. Dist. R. 3S2. See In- 

SURANCE. 

When a statute Is limited as to time, it 
expires hy mere lapse of time, and then it 
has no force whatever; and, if such a stat- 
ute repealed or supplied a former statute, 
the first statute is, ipso /ac/o, revived hy tlie 
expiration of the repealing statute; Collins 
v. Smith, G Whart. (Pa.) 294, 3G Am. Dec. 
22S; unless it appear that such was not the 
intention of the legislature; 3 East 212; Ba- 
con. Abr. Statute (D). 

EXPIRY 0 F THE LEGAL. In Scotch 
Law. The expiration of the term within 


which tlie subject of an adjudieation may be 
redeeinod on payment of the deht adjudged 
for. Bell, Dict; 3 Jurid. Styles, 3d ed. lluT. 

EXPLICATIO (Lat.). I n Civil Law. The 

fourth pleadiug; equivalent to tlie sur-re- 
joinder of the comiiion law. Calvinus, Lex. 

EXPLOSION. A sudden and rapid com- 
bustion, causiug violent expansion of the 
air, and accompanied by a report United 
Life, Fire & Marine Ins. Co. v. Foote, 22 
Ohio St 348, 10 Am. Rep. 735. 

There is no difference in ordinary use be- 
tween “explode” and “burst” The ordinary 
idea is that the explosion is the cause, while 
the rupture is the effect; Evans v. Ins. Co., 
44 N. Y. 151, 4 Am. Rep. G50; Mitchell v. 
Ins. Co., 1S3 U. S. 42, 22 Sup. Ct 22, 4G L. 
Ld. 74. See Insurance. 

The insurer against fire is not liable for 
loss or damage to a building caused by ex- 
plosion; Ilustace v. Ins. Co., 175 N. Y. 292, 
G7 N. E. 592, G2 L. It. A. G51; Briggs v. Ins. 
Co., 53 N. Y. 44G; Gerrnan Fire Ins. Co. v. 
Roost, 55 Ohio St. 5S7, 45 N. E. 1097, 3G L. 
R. A. 23G, 00 Am. St Rep. *7ll; Ileuer v. 
Ins. Co., 144 111. 393, 33 N. E. 411, 19 L. It 
A. 594; l’hoenix Ins. Co. v. Greer, 01 Ark. 
509, 33 S. W. S40. See Insueance also as to 
liability for fire caused by explosions, and 
for explosions caused by fire; Fire. 

EXPLOSIVES. The standard form of pol- 
iey issued by the New York fire iusurance 
companies includes benzine, benzole, dyua- 
mite, ether, fireworks, gasoline, Greek fire, 
gunpowder, exceeding 25 pounds in quantity, 
nitro-glycerin, or other explosives. Blasting 
powder is held to be included hy the words 
“otlier explosives” witliin the meaning of 
such a policy; Penman v. Ins. Co., 21G U. S. 
311, 30 Sup. Ct. 312, 54 L. Ed. 493; St Paul 
Fire & Marine Ins. Co. v. Penman, 151 Fed. 
961, S1 C. C. A. 151. 

A person in possession of dynamite is bound 
to exereise the highest degree of care to take 
everv reasonable precaution to prevont ex- 
plosion; Sowers v. McManus, 214 I’a. 244, G3 
Atl. GOl. 

The regulations of The Hague tribunal of 
1S99 forhid the throwing of explosives from 
balloons or other airsliips. Iuasniueh as this 
provision is only binding upon tlie contractiug 
powers, it is provided that, if either of the 
nations at war form an alliance witli a 
non-contractlng power, the prohibition sliall 
be null. 

See Brvstino ; Dangerous Goods ; Fire. 

EXPORTS. Goods and merchandise sent 
from one country to anotlier. 2 M. & G. 155; 
3 id. 959. 

While the word cxport teclinically Includes 
the landing in as well as the shipmont to a 
foreign country, it is often usod as meaning 
oiily the shipinent from this country, and it 
will be so construed when used in a suit the 
manifest purpose of wliich would be defeat- 
ed by limiting the word to Its strict techni- 
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cal meaning; U. S. v. Chavez, 228 U. S. 525, 
33 Sup. Ct. 595, 57 L. Ed. -—-, wliere the 
word is eonstrued as used in the joint reso- 
lution of March 14, 1912. 

In order to pregerve equality among t the states in 
their commercial relations, the constitution provldes 
that “no tax or duty shall be laid on articles ex- 
ported from any state.” Art. 1," s. 9. And, to pre- 
vent a pernicious interference with the commerce 
of the nation, the tenth section of the first article of 
the constitution contains the following prohibition: 
“No state shall, without the consent of congress, 
lay any imposts or duties on imports or exports, 
except what may be absolutely necessary for exe- 
cuting its inspection laws ; and the net produce of 
all duties and imposts laid by any state on imports 
or exports shall be for the use of the treasury of 
the United States ; and all such laws shall be sub- 
ject to the revision and control of the congress.” 
See Brown v. Maryland, 12 Wheat. (U. S.) 419, 6 L. 
Ed. 67S ; Importation. 

EXPOSÊ. A Frencli word, sometimes ap- 
plied to a written document containing the 
reasons or motives for doing a thing. The 
word occurs in diplomacy. 

EXPOSE. To cast out to chance, to place 
abroad, or in a situation unprotected; Shan- 
non v. People, 5 Mich. 90. 

EXPOSURE 0 F PERSON. Such an inten- 
tional exposure, in a public place, of the 
naked body, as is calculated to shock the 
feeüngs of chastity or to cornipt the morals. 

This offence is indictable on the ground 
that every public show and exhibition which 
outrages decency, shocks humanity, or is con- 
trary to good morals, is punishable at eom- 
mon law. 1 Bish. Cr. Law § 1125; State v. 
Rose, 32 Mo. 560. An indecent exposure, 
though in a place of public resort, if visible 
by ouly one person, is not indictable as a 
common nuisance. An omnibus is a public 
place sufficient to support the indictment; 
Clark, Cr. L. 30G, n.; 1 Den. 338; Templ. & 
M. 23; 2 C. & K. 933; 2 Cox, Cr. Cas. 376; 
3 id. 1S3; Dearsl. 207. But see State v. 
Pvoper, 18 N. C. 208; State v. Pepper, 68 N. 
C. 259, 12 Am. Rep. 637. An ordinance mak- 
ing it an offence to expose the person iude- 
cently without reference to the intent which 
accompanies the act, is a valid exei’cise of 
police power; City of Grand Rapids v. Bate- 
rnan. 93 Mich. 135, 53 N. W. 6. 

See, generally, 1 Benn. & H. Lead. Cr. Cas. 
442; Knowles v. State, 3 Day (Conn.) 103; 
Fowler v. State, 5 Day (Conn.) 81; State v. 
Millard, 1S Vt. 574, 4G Am. Dec. 170; Com. 
v. Catlin, 1 Mass. 8; Com. v. Sharpless, 2 S. 
& R. (Pa.) 91, 7 Am. Dec. 632; Miller v. 
People, 5 Barb. (N. Y.) 203 

See Indecency. 

EXPRESS. Stated or declared, as oppos- 
ed to implied. That which is made known 
and not left to implication. It is a rule that 
when a matter or thing is expressed it ceas- 
es to be implied by law; expressum facit ces - 
sare tacitum . Co. Litt 183. 

EXPRESS ABR0GAT10N. A direct re- 
peal in terins by a subsequent law referring 
to that which is abrogated. 


EXPRESS ASSUMPSIT. A direct under. 
taking. See Assumpsit ; Action. 

EXPRESS COMPANIES. Companies or- 
ganized to carry small and valuable packag- 
es expeditiously in such mauner as not to 
subject them to the danger of loss and c|am- 
age which to a greater or less degree attends 
the transportation of heavy or bulky articles 
of commerce. Southern Express Co. v. R. 
Co., 10 Fed. 213. 

A cominon carrier that carries at regular 
and stated times, over fixed and regular 
routes, money and other valuable packages, 
which cannot be conveniently or safely car- 
ried as common freight; and also other arti- 
cles and pac-kages of any description which 
the shipper desires or the nature of the arti- 
cle requires should have safe and rapid 
transit and quick delivery, transporting the 
same in the immediate charge of its own 
messenger on passenger steamers and ex- 
press and passenger railway trains, which 
it does not own or operate, but with the own- 
ers of which it contracts for the carriage of 
its messengers and freights; and within 
cities and towns or other defined limits, it 
collects from the consignors and delivers to 
the consignees at other places of business 
the goods which it carries. Pacific Exp. Co. 
v. Seibert, 44 Fed. 310. The right to use the 
facilities afforded by a railroad depends en- 
tirely on contract; St. Louis, I. M. & S. R. 
Co. v. Express Co., 117 U. S. 3, 6 Sup. Ct. 
542, 628, 29 L. Ed. 791. In St. Louis, I. M. 
& S. R. Co. v. Express Co., 117 U. S. 1, 6 
Sup. Ct. 542, 628, 29 L. Ed. 791; it was held 
that a railroad eompany might make an ex- 
clusive contract with a single express com- 
pany, and this hns been followed by many 
state courts; but it is held that under the 
anti-trust laws such exclusive contract is not 
valid; State v. R. Co., 99 Tex. 516, 91 S. W. 
214, 5 L. R. A. (N. S.) 783, 13 Ann. Cas. 1072. 

They are eommou carriers; Southern Ex- 
press Co. v. Crook, 44 Ala. 468, 4 Am. Rep. 
140; U. S. Express Co. v. Backman, 2S Ohio 
St. 144; notwithstanding a declaration in 
their bill of lading that they are not to be 
so considered; Bank of Kentucky v. Express 
Co., 93 U. S. 174, 23 L. Ed. S72; Christenson 
v. Express Co., 15 Minn. 270 (Gil. 20S), 2 
Am. Rep. 122. 

In section 1 of the Railroad Rate Act 
(June 29, 1906), it is provided that the term 
“common carrier” in that act should include 
express companies; State v. Express Co., 171 
Ind. 138, 85 N. E. 337, 19 L. R. A. (N. S.) 
93, where it was said that congress has as- 
surned jurisdiction over interstate traffic by 
express down to the point where the transit 
is entirely at an end; and a state statute re- 
quiring such compauies to make free deliver- 
ies of parcels committed to their care was 
held void. 

The Interstate Commerce Act and its 
amendments provide that the term “common 
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earrier” as used in the aet shall include ex- 
press eompanies; U. S. Comp. St. Stat. Supp. 
1911, I2S5; and in an indictment of express 
eompanies under that aet it was held that 
where a joint stoek company did a general 
interstate express business and had filed a 
sekedule of its rates with the Interstate 
Commeree Commission it was a quasi eorpo- 
ration and subject to indietment as a legal 
entity; U. S. v. Am. Express Co., 199 Fed. 
321. 

Seo COMMON CARRIETvS. 

Like all other common earriers they must 
reeeive all goods offered for transportation, 
on being paid or tendered the proper eharge; 
Jordan v. R. Co., 5 Cusk. (Mass.) G9, 51 Am. 
Dec. 44; and if they cannot transport them 
within a reasonable time, must refuse them 
or be responsible for loss eaused by the de- 
lay; Condict v. R. Co., 54 N. Y. 500; Tierney 
v. R. Co., 7G N. Y. 305; Ulinois Cent. R. Co. 
v. Cobb, G4 Uli 12S. They may also refuse to 
receive dangerous articles for transporta- 
tion; Parrot v. Wells, 15 Wall. (U. S.) 524, 
21 L. Ed. 206; Boston & A. R. Co. v. Shan- 
ly, 107 Mass. 5G8. 

An express company insures tlie safe de- 
livery of goods reeeived at the destination, 
if on its own route ; if not, safe delivery at 
the end of its route to the next earrier ; and 
will be relieved only by act of God or of the 
publie enerny; Stephens & C. Transp. Co. v. 
Tuckerman, Milligan & Co., 33 N. J. L. 543; 
U. S. Exp. Co. v. Hutehins, 5S 111. 44; South- 
ern Exp. Co. v. Craft, 49 Miss. 4S0, 19 Am. 
Rep. 4; Babcoek v. Ry. Co., 49 N. Y. 491; 
Ameriean Exp. Co. v. Bank, G9 Pa. 394, S 
Am. Rep. 26S; Hadd v. Exp. Co., 52 Vt 335, 
3G Am. Rep. 757. 

An express eompany may by speeial eon- 
traet limit its liability for the value of goods 
lost; Oppenheimer v. Exp. Co., G9 111. G2, 1S 
Am. Rep. 59G; Magnin v. Dinsmore, G2 N. 
Y. 35, 20 Am. Rep. 442; Baldwin v. Steam- 
ship Co., 74 N. Y. 125, 30 Am. Rep. 277; U. 
S. Exp. Co. v. Baekman, 28 Ohio St. 144; 
except for losses due to its own negligenee 
or miseonduet; Bank of Keutucky v. Exp. 
Co., 93 U. S. 174, 23 L. Ed. S72; Boseowitz v. 
Exp. Co., 93 111. 523, 34 Am. Rep. 191; Har- 
vey v. R. Co., 74 Mo. 53S; Whitworth v. Ry. 
Co., 87 N. Y. 413. A eontraet between an 
express eompany and its messenger exempt- 
ing it from liability for injury to him hy 
tlie negligenee of the carrier, is valid and 
may extend so far as to authorize tlie ex- 
press eompany to contraet with tlie earrier 
against liability to the messenger; but such 
eontraet will not enure to the benefit of the 
earrier having no knowlcdge of it or not 
having availed itself of it by eontraeting 
with the express company; Louisville, N. A. 
& C. Ry. Co. v. Keefer, 14G Ind. 21, 44 N. E. 
796, 38 L. R. A. 93, 5S Am. St. Rep. 34S. 

An express eoiupany is liable for damnges 
to perishable freight injured by delay; 
Adams Exp. Co. v. Williams (Ark.) 14 S. W. 


40; but a delay, to ereate a liabilitv, must 
Le “an unreasonable delay which is suek as 
involves some want of ordinary care or dili- 
gence”; Adams Exp. Co. v. Bratton, 10G 111. 
App. 5G3. 

Where it was a kabit to earry large sums 
of moncy for liire and keep the sarne for 
several hours after its transportation before 
called for, the liability for its loss is as a 
warehouseman and not as a common carrier; 
President, ete., of Conway Bank v. Exp. Co., 

8 Allen (Mass.) 512. The liability of an ex- 
press company as a common carrier termi- 
nates on -the safe earriage of the goods to 
their destination and notice to the eonsiguce; 
Hasse v. Exp. Co., 94 Mieh. 133, 53 N. W. 
91S, 34 Am. St. Rep. 32S; and where goods 
are sent C. O. D., and the consignee refuses 
to aecept them, and the skipper on notice 
directs the company to hold them until eall- 
ed for, its liability is only that of a ware- 
houseman; Byrne v. Fargo, 3G Misc. 543, 73 
N. Y. Supp. 943; but it is keld tliat in 
the absence of a speeial eontraet the duty 
of the eompany is not eompleted on the 
arrival of the goods, but inc-ludes delivery; 
Burr v. Exp. Co., 71 N. J. L. 2G3, 5S Atl. 
G09; or eonstructive delivery by notice to 
tlie eonsignee; Rogers v. Fargo, 47 Misc. 155. 
93 N. Y. Supp. 550; where there is suck lo- 
eal usage; Ilutchinson v. Exp. Co., G3 W. Ya. 
12S, 59 S. E. 949, 14 L. R. A. (N. S.) 393, 
and note on delivery. 

An express company is not denied the 
equal protection of the laws by classifying 
it with railroad and telegraph eompanies as 
subjeet to the unit rule of taxation, which 
estimates the value of tlie wkole plant, 
though situated in different states, as an 
entirety, for the purpose of detemiining the 
value of the property in one state; Adams 
Exp. Co. v. Ohio State Auditor, 165 U. S. 
194, 17 Sup. Ct 305, 41 L. Ed. GS3; id., 166 
U. S. 1S5, 17 Sup. Ct. G04, 41 L. Ed. 905; 
and a state statute, requiring forcign ex- 
press eompanies to file a stateinent before 
doing business and au agreement in refer- 
ence to suits brought against them, did not 
give them a vested right to carry on business 
subject to tlie then existing laws or exempt 
them from future legislative control; Adams 
Exp. Co. v. State, 1G1 Ind. 32S, G7 N. E. 1033. 

Under a state statute providing that one 
who offers to earry persons, property or mes- 
sages is a common earrier of what he tlnis 
offers to earry, an express eompany offering 
to carry moncy for hire is a eommon carrier 
thereof; riatt v. Le Coeq, 150 Fed. 3'Jl, 
where it was held that the railroad cominis- 
sioners' ordcr requiriug it to receive liioney, 
of which it keld itself out to be a eommon 
carrier, at all reasonable bnsiness hours pre- 
ceding the departure of tralns, was reason- 
al»Ie. A state statute regulating express 
eompanies by requiring equal terms to all, 
without discrimination. does not violate the 
XIYth amendment o£ the United States con- 
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stitution; Am. Express Co. v. Express Co., 
1G7 Ind. 292, 78 N. E. 1021. 

In some states statutes relating to tlie 
transportation of property by railroad com- 
panies are applicable to express compauies; 
MacMillan v. Express Co., 123 Ia. 236, 9S N. 
W. G29; but a statute prescribing tbe duties 
of railroads witb reference to intersecting 
lines relates to tbe rnere pbysical connection 
of the tracks and bas no application to ex- 
press companies; Southern Ind. Express Co. 
v. Ex. Co., 92 Fed. 1022, 35 C. C. A. 172. 

See an epitome of tbe law on this subject 
at tbat date by Judge Redfield in 5 Am. 
Law Reg. N. S. 1; and tbree articles on ex- 
press companies as corumon carriers; id. 449, 
513, G48. 

See Railroad; Common Careiebs. 

EXPRESS CONSI D ERAT!0N. A consid- 
eration expressed or stated by tbe terms of 
tbe contract. 

EXPRESS CONTRACT. One in wbicb tbe 
terms are openly uttered and avowed at tbe 
time of making. 2 Bla. Com. 443; 1 Pars. 
Contr. 4. One made in express words. 2 
Kent 450. See Contract. 

EXPRESS COVENANTS. Tbose stated in 
words more or less distinctly expressing the 
intent to covenant. iSIcDonougb v. Mar- 
tin, 88 Ga. 675, 16 S. E. 59, 18 L. R. A. 343. 

EXPRESS TRUST. On e declared in ex- 
press terms. See Trusts. 

EXPRESS WARRANTY. One expressed 
by particular words. 2 Bla. Com. 300. Tbe 
statements in an application for insurance 
are usually construed to constitute an ex- 
press warranty. 1 Pbil. Ins. 346. See War- 
ranty. 

EXPROMISSIO (Lat.). In Civil Law. 

Tbe species of novation by whicb a creditor 
accepts a new debtor, who becomes bound 
instead of tbe old, tbe latter being released. 
See Novation. 

EXPROMISSOR. In Civil Law. Tbe per- 
son wbo alone becomes bound for tbe debt 
of another, whether tbe latter were obligat- 
ed or not. He differs from 'a surety, wbo is 
bound together w T ith bis principal. Dig. 12. 
4. 4; 16. 1. 13; 24. 3. 64. 4 ; 38. 1. 37. 8. 

EXPROPRIATION. A taking of private 
property for public use upon providing com- 
pensation. Brownsville v. Pavazos, 2 Woods 
293, Fed. Cas. No. 2,043. It corresponds to 
tbe rigbt of eminent domain in our law. 
In Louisiana expropriation is used as is tak- 
ing under eminent domain in most of tbe 
other states. In England “compulsory pur- 
cbase” is used; Halsbury, Laws of England. 

In French Law. Tbe compulsory realiza- 
tion of a debt by tbe creditor out of tbe 
lands of a debtor, or the usufruct tbereof; 
confined first to lands (if any) in hypothêque , 
and tben extending to others. Black, L. 
Dict. 


EXPULSION (Lat. expellere y to drive 
out). The act of depriving a member of a 
body politic or corporate, or of a society, of 
bis rigbt of membership therein, by tbe vote 
of such body or society, for some violation 
of bis duties as such, or for some offence 
wbicb renders bim umvorthy of longer re- 
maining a member of tbe same. 

By the constitution of the United States, art. 1, 
s. 5, § 2, each house may determine the rules of its 
proceedings, punish its members for disorderly 
behavior, and, with the concurrence of two-thirds, 
expel a member. In the case of John Smith, a sen- 
ator from Ohio, who was expelled from the senate 
in 1807, the committee made a report which em- 
braces the following points: 

First. That the senate may expel a member for 
a high misdemeanor, such as a conspiracy to com- 
mit treason. Its authority is not conüned to an 
act done in its presence. 

Second. That a previous conviction is not requi- 
site in order to authorize the senate to expel a mem- 
ber from their body for a high offence against the 
United States. 

Third. That although a bill of indictment against 
a party for treason and misdemeanor has been 
abandoned, because a previous indictment against 
the principal party had terminated in an acquittal, 
owing to the inadmissibility of the evidence upon 
that indictment, yet the senate may examine the 
evidence for themselves, and if lt be sufficient to 
satisfy their minds that the party is guilty of a high 
misdemeanor it is sufficient ground of expulsion. 

Fourth. That the fifth and sixth articles of tHe 
amendments of the constitution of the United 
States, containing the general rights and privileges 
of the citizens as to criminal prosecutions, refer 
only to prosecutions at law, and do not affect the 
jurisdiction of the senate as to expulsion. 

Fifth. That before a committee of the senate, 
appointed to report an opinion relative to the honor 
and privileges of the senate, and the facts respect- 
ing the conduct of the member impiicated, such 
member is not entitled to be heard in his defence 
by counsel, to have compulsory process for wit- 
nesses, or to be confronted with his accuscrs. It is 
before the senate that the member charged is en- 
titled to be heard. 

Sixth. In determining on expulslon the senate 
is not bound by the forms of judicial proceedings 
or the rules of judicial cvidence; nor, it seems, is 
the same degree of proof essential which is required 
to convict of a crime. The power of expulsion 
must, in its nature, be discretionary, and its exer- 
cise of a more summary character. 1 Hall, .Law 
Journ. 459, 465 ; Anderson v. Dunn, 6 Wheat. (U. S.) 
204, 5 L. Bd. 242 ; Cooley, Const. Lim. 162. 

Corporations bave tbe rigbt of expulsion 
in certain cases, as sucb power is necessary 
to tbe good order and government of corpo- 
rate bodies; and tbe cases in wbicb tbe in- 
herent pow 7 er may be exercised are classi- 
ficd by Lord Mansfield as follows: 1. Wben 
an offenee is committed wbicb bas no im- 
mediate relation to a member’s corporate 
duty, but is of so infamous a nature as to 
render bim unfit for tbe society * of bonest 
men; such as tbe offences of perjury, for- 
gery, and tbe like. But before an expulsion 
is made for a cause of tbis kind it is neces- 
sary tbat tbere should be a previous convic- 
tion by a jury according to tbe law of the 
land. 2. Wben tbe offence is against his du- 
ty as a corporator, in wbicb case be may be 
expelled on trial and conviction before tbe 
corporation. 3, Tbe third is of a mixed na- 
ture, against tbe member’s duty as a corpo- 
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rator, and also indictable by the law of the 
land; 1 Burr. 517; Diligent Fire Co. v. Com., 
75 Pa. 291; Evans v. Philadelphia Club, 50 
Pa. 107; Gregg v. Medical Society, 111 Mass. 
1S5, 15 Am. Rep. 27. 

The decisions of any kind of a voluntary 
association in admitting, disciplining, sus- 
pending or expelling members are of a quasi- 
judicial character; the courts w 7 ill not inter- 
fere in such cases except to ascertain wheth- 
er or not the proceeding w r as pursuant to 
the rules of the society, in good faith, and 
not in violation of the law of the land. If 
so found, the proceeding is conclusive, like 
that of a judicial procecding; Connelly v. 
Masonic Ass’n, 58 Conn. 552, 20 Atl. 671, 9 
L. R. A. 42S, 18 Am. St. Rep. 296. Upon 
questions of doctrine and policy the society 
is tlie sole and exclusive judge; Grand 
Lodge, K. P. v. People, 60 111. App. 550. 

Rules enacted for the government of its 
members must be conformed to by it in all 
matters relating to the disciplining of the 
members; Green v. Board of Trade, 174 111. 
5S5, 51 N. E. 599, 49 L. R. A. 365; Lewis v. 
Wilson, 121 N. Y. 284, 24 N. E. 474; Farmer 
v. Board of Trade, 78 Mo. App. 557. When 
suspension or expulsion results necessarily 
in affecting the financial standing of the 
complainants as well as depriving them of 
the use of property that is common to all, 
however insignificant its value, there is no 
reason to deny relief by injunction; Huston 
v. Reutlinger, 91 Ky. 333, 15 S. W. S67, 34 
Am. St. Rep. 225. So where it appears that 
the complainant, unless aided by the courts, 
wfill be expelled from an association for some 
cause which under no circumstances can 
justify his expulsion; Otto v. Tailors’ Un- 
ion, 75 Cal. 315, 17 Pac. 217, 7 Am. St. Rep. 
156. 

A mutual benefit society cannot expel a 
member or deprive him of his rights in the 
society without giving him notice and a full 
opportunity to be heard in defence of the 
charges against him, and the proceeding for f 
his expulsion must be conducted fairly and 
in good faith; State v. Temperance Soc., 42 
Mo. App. 4S5; Berkhout v. Royal Arcanum, 
62 N. J. L. 103, 43 Atl. 1; Waclitel v. Benev. 
Soc., S4 N. Y. 2S, 3S Am. Rep. 47S; People v. 
Alpha Lodge, 13 Misc. 677, 35 N. Y. Supp. 
214, aflirmed 8 App. Div. 591, 40 N. Y. Supp. 
1147. Irregularities in the proceedings by 
wliich a mernber \vas suspended will not af- 
ford ground for relief in equity, where they 
were waived by the membcr’s appearance 
and failure to raise them before the tri- 
bunals of the society ; Sperry’s Appcal, 116 
Pa. 391, 9 Atl. 47S. If the rules authorize 
the expulsion of a mernber, and he is given 
an opportunity to be heard, and thc investi- 
gation is conducted in good faith, the deci- 
sion of the assoeiation is conclusive upon 
the court in mandamus proceedings to com- 
pel his restoration; Lewis v. Wilson, 121 N. 


Y. 284, 24 N. E. 474; White v. Brownell, 2 
Daly (N. Y.) 329. 

It is generally held that persons who join 
churches, secret societies, bencvolent associa- 
tions, or temperance societies, etc., voluntari- 
ly submit themselves to the jurisdiction of 
those bodies, and In mattcrs of faith and 
individual conduct affecting their relations 
as members thereof subject themselves to 
the tribunals established by thuse bodies to 
pass upon such questions; if aggrieved by a 
decision against them, made in good faith 
by such judicatories, they must seek their 
redress within the organization, as provided 
by its laws and regulations; Landis v. Caiup- 
bell, 79 Mo. 433, 49 Am. Rep. 239; Shannon 
v. Frost, 3 B. Monr. (Ky.) 253; Grosvenor 
v. Socicty of Believcrs, 11S Mass. 7S. 

A complaining member should exhaust the 
remedies provided by the laws of the organi- 
zation before applying to the courts; Union 
Fraternal League of Boston v. Johnston, 124 
Ga. 902, 53 S. E. 241; Beeman v. Supreme 
Lodge, 215 Pa. 627, 64 Atl. 792; Weigand v. 
Fraternities Order, 97 Md. 443, 55 Atl. 530; 
but where those laws prowde no remedy, 
and the organization provides none, it be- 
comes a question for the courts to determine 
whether or not the membcr lias done all that 
could reasonably be expeeted of hini; 
Schneider v. Local Union No. 60, 116 La. 270, 
40 South. 700, 5 L. R. A. (N. S.) S91, 114 Am. 
St. Rep. 549, 7 Ann. Cas. 868. IIis compensa- 
tory remedies against an association which 
denies him some property right to wliich he 
is entitled are the same as if he were enti- 
tled to some riglit or property from a natural 
person or a private corporation which has 
refused to concede it. If the contingencies 
have arisen in which the association has 
agreed to pay him a sum of money, an ac- 
tion may be maintained tlierefor as in the 
case of any othcr creditor agalnst a debtor; 
Supremc Sitting Order of Iron Hall v. Stein. 
120 Ind. 270, 22 N. E. 136; Supreme Lodge 
of Ancient Order of United Workmen v. 
Zuhlke, 129 111. 29S, 21 X. E. 7S9. 

See Barbour on Fartics; 2 L. R. A. (N. 
S.) 7S9, n.; By-Law ; Club ; Religious So- 
ciety; Chuhcii ; Rexeficial Society; Asso- 
ciation ; Amotiox ; Disfraxciiisemext. Tlie 
subject is treated with fulness in Thomps. 
Corp. S06-930. See State v. Chamber of 
Commerce, 47 Wis. 670. 

EXTENSI0N. This tenn is applied among 
mercliants to signify an agreement made bo- 
tween a debtor aiul his croditors, by whioh 
the lattor, in order to enable the former, 
embarrassed in his eircumstances, to re- 
trieve liis standing, agree to wait for a deii- 
nite length of time after their several claims 
become dne and payable, bcfore they will 
demaiul payment. It is often done by the 
issue of notes of various maturitles. 

Among tlie Freneh. a similar agreement is 
known by the name of attermoiement. Mer* 
lin, RCpert. mot Attennoicmcnt. 
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EXTENSIOM 0 F PATENT (sometimes 
termed Renewal of Patent). TJnder the 
earlier patent aets (1836 and 1848) a patent 
was granted for tlie term of fourteen years. 
But the law made provision that when any 
patentee, without neglect or fault on his part, 
had failed to ohtain a reasonable remunera- 
tion for the time, ingenuity, and expense be- 
stowed upon the same and the introduction 
thereof into use, he might obtain an exten- 
sion of such patent for the term of seven 
years longer. No extension could be granted 
after the patent had once expired. The ex- 
tension was intended for the sole benefit of 
the inventor; and where it was made to ap- 
pear that he would receive no benefit there- 
from, it would not be granted. The assignee, 
grantee, or licensee of an interest in the orig- 
inal patent retained no right in the exten- 
sion, unless by reason of some stipulation to 
tliat effect. Where any person had a right 
to use a specific mac-hine under the original 
patent he still retained that right after the 
extension. By act March 2, 18G1, it was pro- 
vided that patents should be granted for 
the term of seventeen years and further ex- 
tension was forbidden. Congress may still 
extend a patent. 

EXTENT. A writ, issuing from the ex- 
ehequer, by which the body, goods, and lands 
of the debtor may all be takeu at once to 
satisfy the judgment. 

It is so called because tbe sherifl! Is to cause the 
lands to be appraised at their full extended value 
before he delivers them to the plaintiff. Fitzh. N. 
B. 131. The writ originally lay to enforce judg- 
ments in case of recognizances or debts acknowl- 
edged on statutes merchant or staple ; see stat. 13 
Edw. I. de Mercatoribus; 27 Edw. III. c. 9; and 
by 33 Hen. VIII. c. 39, was extended to dehts due 
the crown. The term is sometimes used in the 
various states o£ the United States to denote writs 
w'hich give the creditor possession o£ the debtor’s 
lands for a limited time till the debt be paid. Rob- 
erts v. Whiting, 16 Mass. 186. 

Extent in aid is an extent issued at the 
suit or instance of a crown-debtor against a 
person indebted to himself. This writ was 
much abused, owing to some peculiar privi- 
leges possessed by crown-debtors, and its use 
was regulated by stat. 57 Geo. III. c. 117. 
See 3 Bla. Com. 419. 

Extent in chief is an extent issued to take 
a debtor’s lands into the possession of the 
crown. 

Manorial extent. A survey of a manor 
made by a jury of tenants, often of uufree 
men sworn to sit for the particulars of each 
tenancy, and containing the smallest details 
as to the nature of the service due. 

These manorial extents “were made in the in- 
tcrest of the lords, who were anxious that all due 
services should be done; but they imply that other 
and greater services are not due, that the customary 
tenants, even though they be unfree men, owe these 
services for their tenements, no less and no more. 
Statements that the tenants are not bound to do 
services of a particular kind are not very uncom- 
mon1 Poll. & Maitl. 343. “Many admissions 
against their own (the lords) interests the extent of 
their manors may contain; they suffer it to he re- 


corded that a ‘day’s work’ ends at noon, that in re- 
turn for some works they must provide food, even 
that the work is not worth the food that has to be 
provided,; but they do not admit that for certain 
causes, ând for certain causes only, may they take 
there tenements into their own hands. As a matter 
of fact it is seldom of an actual ejectment that the 
peasant has to complain;” id. 359. Many examples 
of the manorial extents have been preserved in the 
monastic cartularies and elsewhere. “Among the 
most accessible are the Boldon Book (printed at the 
end of the official edition of the Domesday) ; the 
Black Book of Peterborough, the Domesday of St. 
Paul’s, the Worcester Register, the Battle Cartu- 
lary, all published hy the Camden Society; the 
Ramsey, Gloucester, and Malmesbury Cartularies or 
registers published in the Rolls series ; the Burton 
Cartulary of the Salt Society and the Yorkshire In- 
quisitions of the Yorkshire Record Society;” id. 189. 

The “extents” of manors are descriptions 
wbich give the numbers and names of the 
tenants, the size of their holdings, the legal 
kind of their tenure and the kind and amount 
of their service; Maitland, Material for Hist. 
E. L. in 2 Sel. Essays in Anglo-Amer. Leg. 
Hist. 87. 

EXTENUATION. That which renders a 
crirne or tort less heinous than it would be 
without it. It is opposed to aggravation. 

In general, extenuating circumstances go 
in mitigation of punishment in eriminal cas- 
es, or of damages in those of a civil nature. 

EXTERRITORIALITY. The exemption 
from the operation of the ordinary l‘aws of 
the state accorded to foreign monarchs tem- 
porarily within the state and their retinue, 
to diplomatic agents and the members of 
their household, to consuls in non-Christian 
states, and to foreign men of war in port. 1 
Opp. 460-469. See Ambassador; Conflict 
of Laws ; Pbivilege from Arrest. 

EXTINGUISHMENT. The destruction of 
a right or contract. The act by which a con- 
tract is made void. The aunihilation of a 
collateral thing or subject in the subject it- 
self out of which it is derived. Prest. Merg. 
9. For the distinction between an extin- 
guishment and passing a right, see 2 Sharsw. 
Bla. Com. 325. 

An extinguishment may be by matter of 
fact and by matter of law. It is by matter 
of fact either express, as when one receives 
satisfaction and full payment of a debt and 
the creditor releases the debtor; Jackson v. 
Shaffer, 11 Johns. (N. Y.) 513; or implied, 
as when a person hath a yearly rent out of 
lands and becomes ownei’, either by descent 
or purchase, of the estate subject to the 
payment of the rent, and the latter is ex- 
tinguished; Martin v. Searcy, 3 Stew. (Ala.) 
50, 20 Am. Dec. 64; but the person must 
have as high an estate in the land as in the 
rent, or the rent will not be extinct; Co. 
Litt. 147 b. 

There are numerous cases where the claim 
is extinguished by operation of law: for ex- 
ample where two persons are jointly but not 
severally liable for a simple contract-debt, a 
judginent obtained against one is at comrnon 
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law an extinguisbment of the claira on the 
other (lebtor; Willings v. Consequa, 1 Pet. C. 
C. 301, Fed. Cas. No. 17,7G7; Tora v. Good- 
rich, 2 Johns. (N. Y.) 213. 

A eonveyance of mortgaged land by the 
niortgagor to the mortgagee extinguishes the 
raortgage; Lyman v. Gedney, 114 111. 3SS, 20 
N. E. 2S2, 55 Am. Itep. S71. Taking a note 
for the amount due does not deprive a claim- 
ant of his right to a lien, hut merely sus- 
pends its enforeement until the note is pay- 
able; Keogh Mfg. Co. v. Eisenberg, 7 Misc. 
70, 27 N. Y. Supp. 35G. 

See Co. Litt. 147 b; Morris v. Brady, 5 
Whart. (Pa.) 541; Derby Bank v. Landon, 3 
Conn. G2; Jackson v. Shaffer, 11 Johns. (N. 
Y.) 513; Cattel v. Warwick, G N. J. L. 100; 
McMurphy v. Minot, 4 N. II. 251; Caldwell 
v. Fulton, 31 Pa. 475, 72 Am. Dec. 7G0; Bos- 
ton & P. R. Corp. v. Doherty, 154 Mass. 314, 
2S N. E. 277; Fitzpatrick v. It. R., S4 Me. 
33, 24 Atl. 432; Sowles v. Witters, 54 Fed. 
5GS; I. Smith & Son Co. v. Parsous, 37 Neb. 
G77, 5G N. W. 32G. 

EXTINGUISHMENT 0F C0MM0N. Loss 
of the riglit to liave common. This may hap- 
pen from various causes; by the owner of 
the comrnon right becoming owner of the 
fee;M>y severance from tbe land; by release; 
by approvement; 2 Steph. Com. 41; Co. Litt. 
2S0; 1 Bacon, Abr. G2S; Cro. Eliz. 594. 

EXTINGUISHMENT OF COPYHOLD. 

This takes place by a union of the copyhold 
and freehold estate in the same person; also 
by an act of the tenant showing an intention 
not to hold any longer of his lord; llutt. Sl; 
Cro. Eliz. 21; Wms. R. P. 2S7; Watk. Copyh. 

EXTINGUISHMENT OF A DEBT. De- 

struction of a debt. This may be by the 
creditor’s accepting a higher security ; 1 
Kalk. 304; Davidson v. Kelly, 1 Md. 492 ; 
Brewer v. Branc-h Bank, 24 Ala. 439. A 
judgmcnt recovered extinguishes the original 
debt; Gibbs v. Bryant, 1 Pick. (Mass.) 118. 
A trust deed given to secure the payment of 
a bond is not affeeted by the rendition of a 
judgment on tlie boiul, since the original 
debt is not thercby merged, but only the 
form of the evidence of the debt eharged; 
Gibson v. Green’s Adm’r, S9 Va. 524, 1G S. 
E. GGl, 37 Aiu. St. Rep. SSS. A debt evidenc- 
(‘d by a note may be extinguished by a sur- 
render of the note; Bryant v. Smith, 10 
Cusli. (Mass.) 1G9; Albert’s Ex’rs v. Zieg- 
ler’s Ex’rs, 29 Pa. 50; Sherman v. Slierman, 
3 Ind. 337. As to the effoct of payment in 
extinguishiug a debt, see Paymext. 

EXTINGUISHMENT OF RENT. A de- 

struction of the rent by a union of the title 
to the lands and tlie rent in the same person. 
Tcrmcs dc la Ley; Cowell; 3 Sharsw. Bla. 
Com. 325, note. A ground rent in rennsyl- 
vania is usually extinguished by a convey- 
ance thereof from the owner of the ground 
rent to tlie terre-teiuinh 


EXTINGUISHMENT OF WAYS. Destrue- 
tion of a riglit of way, effected usually by a 
purchase of the close over which it lies by 
the owner of the right of way. 2 Washb. 

R. P. 

EXTORSIVELY. A technical word used 
in indictments for extortion. 

When a person is charged with extorsive- 
ly taking, the very import of the word shows 
that he is not acquiring pos^ewon of his 
own; 4 Cox, Cr. Cas. 3b7. ln North Caro- 
lina the crime may be charged without using 
this word; State v. Dickens, 2 N. C. 4<>G. 

EXT0RTI0N. * The unlawful taking by 
any oilicer, b 3 T color of his oilice, of any mon- 
ey or thing of value that i.s not due to him, 
or more than is due, or before it is dne. 4 
Bla. Com. 141; Com. v. Saulsburj', 152 Pa. 
554, 25 Atl. G10; 1 Ilawk. Pl. Cr. c. GS, s. 1; 

1 Russ. Cr.* 114 ; 2 Bish. Cr. L. 390; U. S. v. 
Deaver, 14 Fed. 595. 

At commou law, any oppression by color 
of right; but technically tlie taking of mon- 
ey by an oflicer, by reason of his oilice, where 
none at all was due, or when it was not yet 
due. The obtaining of money by force or 
fear is not extortion; People v. Barondess, 
G1 Hun 571, 1G N. Y. Supp. 43G; Whart. Cr. 
L. S33. 

In a large sense the term includes any oppresslon 
under color of right; but lt is geuerally and con- 
stantly used in the more limited technical sense 
above glven. 

The incumbent of an office, wbich it was 
attempted to create by an unconstitutional 
statute, cannot be guilty of extortion, as he 
is neither a de jure nor a de jacto officer; 
Kitby v. State, 57 N. J. L. 320, 31 Atl. 213. 

To constitute extortion, there must be the • 
reccipt of money or something of value; the 
taking a promissory note which is void is not 
sufficiont to make an extortion; Com. v. 
Cony, 2 Mass. 523; Cora. v. Pease, 1G Mass. 
93. See Bacon, Abr.; Co. Litt. 1GS. It is ex- 
tortion and oppression for an ollicer to take 
money for the performanee of his duty, even 
though it be in the exereise of a discretion- 
ary power; 2 Burr. 927. See People v. 
Whaley, G Cow. GGl; Helser v. Pott, 3 Pa. 
1S3; Com. v. Saulsbury, 152 Pa. 554, 25 Atl. 
G10; Com. v. Bagley, 7 Pick. (Mass.) 279; 

4 Cox, Cr. Cas. 3S7. See Brackenridge v. 
State, 27 Tex. App. 513, 11 S. W. G30, 4 L. 
R. A. 3G0; People v. Barondess, 133 N. Y. 
G49, 31 N. E. 240. 

EXTRA-DOTAL PROPERTY. In Louisi- 
ana this tcrm designates that property whicli 
forms no part of tlie dowry of a woman, 
and which is also callod paraphernal proper- 
ty. Civ. Code, art. 2315. 

EXTRA-JUDICIAL. That whicli does not 
belong to the judge or his jurisdiction, not- 
withstanding wliicli he takes cognizanee of it. 
Extra-judicial judgments and acts are abso- 
lutely void. See Coham Xon Judice; Merlin, 
Rtpu t., LxcCs de Pouvuir . 
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EXTRA QUATUOR MARIA (Lat. beyond 
four seas). Out of the realm. 1 Bla. Com. 
157. See Beyond Sea. 

EXTRA SERVICES. Wlien used with ref- 
ereuce to oflicers it should be construed to 
embrace all sen r ices rendered by such for 
which no compensation is given by law. 
Board of ComTs of Miami Co. v. Blake, 21 
Ind. 32. 

EXTRA TERR1T0RIUM. Beyond or out- 
side of the territorial limits of a state. Milne 
v. Moreton, 0 Binn. (Pa.) 353, 6 Am. Dec. 4G6. 

EXTRA VIAM. Out of the way. TVhen, 
in an action of trespass, the defendant 
pleads a right of way, the defendant may re- 
ply extra viam, that the trespass was com- 
mitted beyond the way, or make a new as- 
signment 1G East 343, 349. 

EXTRACT. A part of a writing. In gen- 
eral, an extract is not evidence, because the 
ichole of the writing may explain the part 
extracted, so as to give it a different sense; 
but sometimes extracts from public books 
are evidence, as extracts from the registers 
of births, marriages, and burials, kept ac- 
cording to law, when the whole of the mat- 
ter has been extracted which relates to the 
cause or matter in issue. 

EXTRAD ITION. (Lat. ex , from, traditio , 
handing over). The surrender by one sover- 
eign state to another, on its demand, of per- 
sons cliai'ged with the commission of crime 
within its jurisdiction, that they may be 
dealt with according to its laws; the sur- 
render of persons by one federal sfate to an- 
other, on its demand, pursuant to their fed- 
eral constitution and laws. 

Without treaty stipulations. Public ju- 
rists are not agreed as to whether extradi- 
tion, independent of treaty stipulations, is a 
matter of imperative duty or of discretion 
merely. Some have maintained the doctrine 
that the obligation to surrender fugitive 
criminals is perfect, and the duty of fulfill- 
ing it is, therefore, imperative, especially 
where the crimes of which they are accused 
affected the peace and safety of the state; 
but others regard the obligation as imperfect 
in its nature, and a refusal to surrender 
such fugitives as affording no ground of of- 
fence. Of the former opinion are Grotius, 
Ileineccius, Burlamaqui, Vattel, Rutherforth, 
Schmelzing, and Kent; tlie latter opinion is 
maintained by Puffendorf, Voet, Martens, 
Ivlüber, Leyser, Kluit, Saalfeld, Schmaltz, 
Mittermeyer, Heffter, and Wheaton. 

Except under the provisions of treaties, 
the delivery by one country to another of 
fugitives from justice is a matter of comity, 
not of obligation; U. S. v. Rauscher, 119 U. 
S. 407, 7 Sup. Ct. 234, 30 L. Ed. 425. 

Many nations have practised extradition 
without treaty engagements to tliat effect, 
as the rcsult of mutual comity and conven- 
ience; others have refused. The United 


States has always declined to surrender 
crimiiials unless bound by treaty to do so; 

1 Ivent 39 n.; 1 Opin. Attj’S. Gen. 511; G 
ul. S5, 431; People v. Curtis, 50 N. Y. 321, 10 
Am. Rep. 4S3; Holmes v. Jennison, 14 Pet 
(U. S.) 540, 10 L. Ed. 579; Ex parte Ilolmes, 
12 Vt. G31. The existcnce of an extradition 
treaty does not prohibit the surrender by ei- 
ther country of a person eharged with a 
crime not enumerated in the treaty; Ex 
parte Foss, 102 Cal. 347, 3G Pac. GG9, 25 L. 
R. A. 593, 41 Am. St. Rep. 1S2. No state 
has an absolute right to demand of another 
the deüvery of a fugitive criminal, though 
it has what is called an impej'fect right, but 
a refusal to deliver the criminal is no just 
cause of war. Per Tilghman, C. J., in Com. 
v. Deacon, 10 S. & R. (Pa.) 125. 

Vnder treaty stipulations. The sovereign-' 
ty of the United States, as it respects foreign 
states, being vested by the constitution in 
the federal government, it appertains to it 
exclusively to perform the duties of extradi- 
tion which, by treaties, it may assume; 
Holmes v. Jennison, 14 Pet. (U. S.) 540, 10 
L. Ed. 579; U. S. v. Rauscher, 119 U. S. 407, 

7 Sup. Ct. 234, 30 L. Ed. 425; and, to enable 
the executive to discharge such duties, con- 
gress passed the acts of Aug. 12, 1S4S, July 
12, 18S9, and June G, 1900. The gcneral gov- 
ernment alone has the power to enact laws 
for the extradition of foreign criminals. It 
possesses that power under the treaty power 
in the constitution; Holmes v. Jennison, 14 
Pet. (U. S.) 540, 10 L. Ed. 579; People v. 
Curtis, 50 N. Y. 321, 10 Am. Rep. 4S3; In re 
De Giacomo, 12 Blatch. 391, Fed. Cas. 3,747. 

While a violation of an extradition treaty 
with Italy miglit render the treaty denounce- 
able by the United States, it does not ren- 
der it void and of no effeet. The refusal of 
Italy to surrender its nationals has not had 
the effeet of abrogating the treaty but of 
merely placing the government in the posi- 
tion of having the right to denounce it; 
Charlton v. Kelly, 229 U. S. 447, 33 Sup. Ct. 
945, 57 L. Ed. -. 

In the absence of a treaty, it has been 
said the president has no power as well as 
no duty to surrender a fugitive; Ex parte 
McCabe, 4G Fed. 3G3, 12 L. R. A. 5S9. As 
to whether congress has this power was said 
in Neely v. Henkel, 1S0 U. S. 109, 21 Sup. Ct. 
302, 45 L. Ed. 448, to be an undecided ques- 
tion. It was there said to be competent for 
congress to enforce or give efficacy to the 
provisions of the treaty between the U. S. 
and Spain with respect to Cuba, and that 
the act of June G, 1900, providing for the 
extradition of criminals in certain cases “to 
foreign countries or territories” occupied by 
or under the control of the United States 
was constitutional. See 14 Harv. L. Rev. 
G07. 

Treaties have been made between the Unit- 
ed States and many foreign powers for the 
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mutunl surrender of persons charged with 
certain crimes. These treaties may be found 
in full in the United States Statutes at 
Large, in 2 Moore on Extradition 1072; ITas- 
well, Treaties, etc., U. S. ; see 4 Moore, Int. 
L. Dig. 

The United Stales interstate extradition 
laws extcnd to Porto Rico; People v. Bing- 
ham, 211 U. S. 4GS, 20 Sup. Ct. 100, 53 L. Ed. 
2SG; and to any portion of the eountry not 
witliin the limits of a state, but organized 
under the laws of eongress, with an execu- 
tive, legislative and judicial system of its 
own; In re Lane, 135 U. S. 443, 10 Sup. Ct. 
7G0, 34 L. Ed. 210; this does not include the 
Cherokee Nation; Ex parte Morgan, 20 Fed. 
20S, approved in People v. Bingham, 211 U. 
S. 4G8, 29 Sup. Ct. 100, 53 L. Ed. 2SG; nor 
(at that time) Oklahoma ; In re Lane, 135 
U. S. 443, 10 Sup. Ct. 7G0, 34 L. Ed. 219. 

The general principle of international law 
is that in all cases of extradition the act 
done on account of which extradition is de- 
manded must be considered a crime by both 
countries. For nearly all crimes, the laws of 
the states, and not the enactments of con- 
gress, must be looked to for the definition of 
the offcnce; Wright v. Ilenkel, 190 U. S. 40, 
23 Sup. Ct. 7S1, 47 L. Ed. 94S ; Pettit v. 
Walshe, 194 U. S. 210, 24 Sup. Ct. G57, 4S 
L. Ed. 938. Where a British fugitive was 
demanded in New York, and the Britisli and 
New York statutes both covered tlie publica- 
tion of fraudulent statements by corporate 
officers, it was held that the two statutes 
were substantially analogous under an ex- 
tradition treaty relating to fraud by corpo- 
rate officers; Wright v. Henkel, 190 U. S. 
40, 23 Sup. Ct. 7S1, 47 L. Ed. 94S. 

In tlie construction and carrying out of 
such treaties, the ordinary technicalities of 
criminal proceedings are applicable only to 
a limited extent. Proceedings for surrender 
simply dernand of the accused that he shall 
do what all good citizens are required and 
ouglit to be willing to do, viz. submit them- 
selves to the law of their country. Care 
should be taken that the treaty be not made 
a pretext for collectiug private debts, wreak- 
ing individual mahce, or forcing the surren- 
der of political offenders; but where the pro- 
ceeding is manifestly taken in good faith, a 
tec-hnical non-compliance with some formali- 
ty should not be allowed to stand in the way 
of a faithful discharge of our obligations; 
Grin v. Shine, 1S7 U. S. 1S1, 23 Sup. Ct. 9S, 
47 L. Ed. 130. 

When a person is held in custody as a fugi- 
tive from justice undcr an extradition war- 
rant in proper form and sliowing upon its 
face all tliat is required by law to be shown, 
he should not be discharged from custody 
until it is made clearly to appenr tliat lie is 
not a fugitive from justice within the mean- 
ing of the constitution and laws of the Unit- 
ed States; People v. Pease, 207 U. S. 100, 2S 
Bouv,—74 


I Sup. Ct. 5S, 52 L. Ed. 121; Ex parte Massee, 

! 95 S. C. 315, 79 S. E. 97. 

The extradiliun act of Canada provides 
that a prisoner sliall be surrendered only 
upon such evidences of eriminality as would, 
under the Canadian law, justify his commit- 
tal for trial if the crime had been eommitted 
in Cannda. Canadian law sliuuld detenninc 
whether the act alleged constitutes t.ne of 
the extradition erimes; G B. & S. 522; 4 U. 
C. P. R. 215. Tlie further question as to 
whetlier tlie act must also be shown to be a 
crime according to tlie laws of the demand- 
ing country was raised but not decidod in 31 
Can. L. J. 594. 

The preliminary examination of a person 
sought to he extradited under the treaties 
of August 9, 1S42, and Jiily 12, 1SS9, betweeu 
the United States and Great Britain on a 
conviction of murder, must be had in the 
state where he was arrested, in view of the 
tenth article of the earlier treaty providing 
that the alleged fugitive criminal shall be 
arrested and delivercd up only upon such 
evidence of criminality as, according to the 
laws of the place where he is found, woukl 
justify his arrest and coinmitment for trial 
if the crime had been committed there, and 
of the proviso in the sundry civil appropria- 
tions act of August 1S, 1S94, by wliich it is 
made the duty of a marshal arresting a per- 
son charged with any offence to take him 
before the nearest United Statcs commis- 
sioner, or judicial officer having jurisdietion, 
for a hearing. commitment, or takiug bail 
for trial, notwithstandiug tliose parts of the 
act of August 12, 1S4S, ^ind of Ii. S. § 527<>, 
whicli provide for bringing the accuscd in ex* 
tradition proceedings before the justice, 
judge or commissioner who issued the war- 
rant of arrest; Pettit v. Walshe, 19-1 U. S. 
205, 24 Sup. Ct. G57, 4S L. Ed. 93S. 

Desertion from a foreign army or navy is 
said not to be an extraditable offence; 15 
Ilarv. L. Rev. G57; but in Tucker v. Alexan- 
droff, 183 U. S. 424, 22 Sup. Ct 195, 4G 1,. 
Ed. 2G4, wliere the provisions of the treaty 
with Russia for the extradition of deserters 
from ships of war and morchant vcssels 
were under consideration, it was held that 
a deserting seaman miglit be extradited, 
though the vessel to whicli he had been as- 
signed was in the course of building and 
had not yet been acceptcd by the Kussian 
governmcnt. 

The trcaties cnumerate the crimes for 
whicli persons may be surrendered, and in 
some other particulars limit their own appli- 
cation. Tlicy also coiitain some provisions 
relnting to the mode of procedure; but. as 
it was dotibted whetlicr sucli stipulatioiis 
had tlie force of law; Park. Cr. Cas. 10S; 
congress passed tlie act of August 12, 1S4S, 
entitled “An act for giving effect to certain 
treaty stipulations between this and foreign 
governmcnts for the apprehcnsion and de- 
livery up of certain offenders.” 0 Stat L. 
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302. This lias since been amended; and the 
statutes on the subject are found in U. S. 
R. S. §§ 5270-5277, as amended June 6, 1900. 

These acts embody thosc provisions con- 
tained in the treutics relating to the proce- 
dure, and contain others designed to facili- 
tate the execution of the duty assumed by 
treaty. 

The following are the main provisions of 
the law relating to the practice: 1. A com- 
plaint under oath or affirmation charging the 
person with the commission of one of the 
enumerated crimes. 2. A warrant may be 
issued by any of the justices of the supreme 
court or judges of the several circuit or dis- 
trict courts of the United States, or of a 
court of record of general jurisdiction of any 
state, or the commissioners authorized so to 
do by any of the courts of the United States. 
3. The pefson arrested is to be brought be- 
fore the officer issuing the warrant, to the 
end that the evidence of criminality may be 
considered. 4. Copies of the depositions up- 
on which an original warrant in the country 
demanding the fugitive may have been grant- 
ed, certified under the hand of the person 
issuing such warrant, and attested upon the 
oath of the party producing them to be true 
copies of the original depositions, may be 
received in evidence of the criminality of the 
person apprehended. 5. The degree of evi- 
dence must be such as, according to the 
laws of the place where the person arrested 
shall be found, would justify his apprehen- 
sion and commitment for trial if the cilme 
or offence had there been committed. 6. If 
the evidence is deemed sufficient, the officer 
hearing it must certify the same, together 
with a copy of all the testimony taken be- 
fore him, to the secretary of state, and com- 
mit the prisoner to the proper gaol until the 
surrender be made, which must be within 
two calendar months. 7. The secretary of 
statc, on the proper demand being made by 
the foreign government, orders, under his 
han.d and seal of office, in the name and by 
authority of the president, the person so 
committed to he delivered to such person 
as may be authorized, in the name and on 
behalf of such foreign government, to receive 
him. S. The dernand must be made by and 
üpon those officers who represent the sover- 
eign power of their states. 7 Op. Attys. Gen. 
G; 8 id. 521. By act of Aug. 3, 1S82, it is 
directed that all extradition cases under 
treaties shall be heard publicly; 22 Stat. 215. 

The usual method is for some police officer 
or other special agent, after obtaining the 
proper papers in his own country, to repair 
to the foreigu country, carry the case 
through with the aid of his minister, receive 
the fugitive, and conduct him back to the 
country having jurisdictiou of the crime; 8 
Op. Attys. Gen. 521. In all the treaties the 
parties stipulate upon mutual requisitions, 
etc., to deliver up to justice all persons who, 
being eharged with crime, shall seek an 


asylum or shall be found in the territories 
of the other. The terms of the stipulation 
embrace cases of absenee without flight as 
well as those of actual fiight; 8 Op. Attys. 
Gen. 30G. 

The treaties of the United States do not 
guarantee an asylum to a fugitive from any 
foreign country. They only provide how he 
shall be depri^ed of an asylum; Ker v. 
Illinois, 119 U. S. 436, 7 Sup. Ct 225, 30 L. 
Ed. 421. See as to the right of asylum 6 
L. Mag. & Rev. 4th, 262. If the prisoner 
escapes, he may be retaken in the same man- 
ner as any person accused of any crime 
against the laws in force iu that part of the 
Lnited States to which he shall so escape 
shall be retaken on an cscape; U. S. R. S. § 
5272. The expense of the apprehension and 
delivery shall be borne by the party making 
the requisition. 

Between the several states. By art. iv. sec. 
ii. of the constitution of the United States, it 
is provided that “a person charged in any 
state with treason, felony, or other crime, 
who shall flee from justice and be found in 
another state, shall, on demand of the exec- 
utive authority of the state from which he 
fled, be delivered up to be removed to the 
state having the jurisdiction of the crime.” 

The act of congress of Feb. 12, 1793, U. S. 
R. S. §§ 5278, 5279, prescribed the mode of 
procedure in such cases. It requires, on de- 
mand of the executive authority of a state and 
production of a copy of an indictment found 
or an affidavit made before a magistrate 
charging the person demanded with treason, 
felony, or other crime, certified as authentic 
by the governor or chief magistrate of the 
state from whence the person so charged 
fled, that the executive authority of the 
state or territory to which such person shall 
have fled shall cause the person charged to 
be arrested and secured, and notice of the 
arrest to be given to the executive authority 
making such demand, or to the agent of such 
authority appointed to receive the fugitive, 
and cause the fugitive to be delivered to such 
agent w r hen he shall appear; but if such 
agent do not appear within six months, the 
prisoner shall be discharged. It further pro- 
vides that if any person shali by force set 
at liberty or rescue the fugitive from such 
agent w r hile transporting the fugitive to the 
state or territory from wliich he fled, the 
person so offending shall, on conviction, be 
fined not exceeding five hundred dollars and 
be imprisoned not exceeding one year, and 
that all costs or expenses incurred in the 
apprehending, securing, and transmitting 
such fugitive shall be paid by the state or 
territory making the demand. U. S. Rev. 
Stat. § 5278-9. 

In the execution of the obligation imposed 
by the constitution, the follow r ing points de- 
serve attention:— 

The crimey other than treason or felony , 
for which a person may be surrendered. 
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Some difference of opinion 
this subject, owing to some diw 
criminal laws of the scveral states, 0c * on ; j s a 
ljetter opinion appears to Le tbat tbe itbe / thc f.? Uos ^ 0 d of jo 
of the constitution extend to all acts whic^Tp r t ‘^ Q of tho ‘ n 
by the laws of the state where committed 
are made criminal; 1 Kent 42; Johnston 
v. Riley, 13 Ga. 97; In re Fetter, 23 N. J. L. 

311, 57 Am. Dec. 3S2; Kentucky v. Dcnnison, 

24 How. (U. S.) 107, 16 L. Ed. 717; People 
v. Brady, 50 N. Y. 1S7. The word “crime” 
eiubraces every species of indictable offence; 

Kentucky v. Dennison, 24 How. (U. S.) 99, 

16 L. Ed. 717; including an act not criminal 
at the time the constitution was adopted but 
made so afterwards; Ilowe v. Treasurer, 37 
N. J. L. 147; People v. Brady, 50 N. Y. 1S2; 
and an act wliicli is criminal undcr the law 
of the state froin which tlie accused has tled, 
but is not so under the law of the state into 
which he has fled; Kentucky v. Dennison, 

24 IIow. (U. S.) 103, 10 L. Ed. 1717. 

That the courts of the asylum state have 
jurisdiction to pass upon the sufliciency of 
the requisition papcrs has been held; Joues 
v. Leonard, 50 Ia. 110, 32 Am. Rep. 110; Peo> 
ple v. Hyatt, 172 N. Y. 176, 64 N. E. S25, 00 
L. R. A. 774, 92 Am. St. Rep. 700, aflirmed 
Hyatt v. New York, 1SS U. S. 691, 23 Sup. Ct. 

450, 47 L. Ed. 657; In re Waterman, 29 Nev. 

2SS, S9 Pac. 291, 11 L. R. A. (N. S.) 424, 13 
Ann. Cas. 926; that the accused should be 
permitted to show that the indictment or af- 
fidavit accompanying the requisition charged 
no crime under the laws of the demanding 
state, see Barriere v. State, 142 Ala. 72, 39 
South. 55; Ex parte Slauson, 73 Fed. 6G0. 

In Hyatt v. New York, 1SS U. S. 691, 23 
Sup. Ct. 456, 47 L. Ed. 057, it is said: Upon 
the executive of the state in which the ac- 
cused is found rests the responsibility of de- 
termining whcther he is a fugitivc from the 
demanding state. Ile does not fail in duty if 
he makes it a condition precedent to the sur- 
render of the accused that it be shown to him 
by competeut proof tliat the accused is in 
fact a fugitive from the justice of the de- 
manding state; and in People v. Brady, 50 
N. Y. 1S2, that the courts have jurisdiction to 
intorfcre by habcas corjnis , and to examine 
the grounds upon which an executive war- 
rant for the apprehension of an alleged fugi- 
tive from justice from another state is is- 
sued, and in case the papers are defective and 
insuöicient, to discharge the prisoncr. 

It must appcar to the governor of the asy- 
lum state, before he can lawfully comply 
with it: First, that the person dcmandcd is 
substantially chargcd with a crime against 
the laws of the demanding stato, by an indict- 
ment or an aftidavit certified as authentic by 
the govemor of the demanding state; aud, 
second, that the person demanded is a fugi- 
tive froiu the justice of the demanding statc; 

Roberts v. Reilly, 116 U. S. S0, 0 Sup. Ct. 291, 

29 L. Ed. 544. The first of these prcrcquisites 
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questions not Sov cn , or ^ a quo S - 

dccisions, nor by a. Ho w f ar , . ucy. 
by the Supreme Courr.bv h„i n * 
chusetts, 203 U. S. 222, Cas , cr 'r/) U H, 

L. Ed. 101; but it is concetK sa ‘J to /, t ,’ 
termination of the fact by the oldioJnj 
thc state in issuing his warrant of t 
upon a demand made on that ground, wlict 
er the writ contains a recital of an express 
finding to that effcct or not, must be rogard- 
cd as suflicicnt to justify the removal, until 
the presumption in its favor is overthrown; 
In re Reggel, 114 U. S. 642, 5 Sup. Ct. 114S. 
29 L. Ed. 250; Appleyard v. Massachusetts, 
203 U. S. 222, 27 Sup. Ct. 122, 51 L. Ed. 161. 

The motives which prompt the govcrnor to 
issue his warrant are beld not proper sul>- 
jects of judicial inijuiry; In re Moyer. 12 
Idaho 250, S5 Pac. S97, 12 L. R. A. (X. S.) 227, 
11S Am. St. Rep. 214; Com. v. Superintcnd- 
ent of Pliiladelphia County Prison, 220 Pa. 
401, 69 Atl. 916, 21 L. R. A. (X. S.) 939. Ju- 
risdiction to take the actiou complaincd of is 
tlie test; id. The governor nced not deinaml 
indepcndcnt proof, apart from the requisition 
papers, that accused was a fugitive from jus- 
tice; Pettibone v. Nichols, 203 U. S. 192, 27 
Sup. Ct. 111, 51 L. Ed. 14S. When tlie person 
for whom a requisition is made is in prison 
in the asylum state under conWction of crime, 
the governor cannot deliver him up; Opiniou 
of Justices, 201 Mass. 609, S9 N. E. 174, 24 
L. R. A. (N. S.) 799, and uote. 

An indictment is not a prerequisite to ex- 
tradition; Pierce v. Creecy, 210 U. S. 3S7, 2s 
Sup. Ct. 714, 52 L. Ed. 1113. Kxtradition is 
a mere proceeding in securing arrest aml at- 
tention; a complaint before a committing 
magistrate is a charge of crime; lu re 
Strauss, 197 U. S. 324, 25 Sup. Ct 535, 49 L. 
Ed. 774. 

Tho indictment, ln ordcr to constitute a 
suflioicnt charge of crime to warrant inter- 
state rendition, necd sliow no more than that 
tlie accuscd was substnntlally chargod witli 
crime; Pierce v. Crcccy, 210 U. S. 3S7, 2S 
Sup. Ct. 714, 52 L. Ed. 1113. If more wcre 
reqpiired, it would impose upon courts nt the 
trial undcr writs of habcas corjius the duty 
of a critical examlnatiou of the laws of the 
states with whose jurisprudence and crim- 
inal prooodure they can have but a goneral 
acquaintance. 

If the accusation is by aflidavit, it sliould 
be sufliciently full and explicit to justify ar- 
rest and commitmcnt for hcaring; Ex parte 
Smith, 3 McLean 121, Fcd. Cas. No. 12,90*; 
In re Heyward, 1 Sandf. (N. Y.) 701; In re 
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Fetter, 23 N. J. L. 311, 57 Ara. Dec. 3S2; 
State v. Patterson, 11G jNIo. 505, 22 S. W. G9G; 
In re Hooper, 52 Wis. G99, 5S N. W. 741. Tlie 
demand raust l;e made by tlie governor of tbe 
state; Cora. v. Ilall, 9 Gray (Mass.) 262, G9 
Ara. Dec. 2S5. 

Tbe accused must liave fled from the state 
in which the crirae was coramitted; and of 
this the executive authority of the state up- 
on which the deraand is raade should be rea- 
sonably satisüed. This is sometimes done by 
affidavit. The governor upon whom the de- 
mand is made aets judic-ially, so far as to see 
whether the ease is a proper one; ln re 
Greenough, 31 Vt. 279; but he cannot look 
hehind the indictment in which the crime is 
charged; In re Voorhees, 32 N. J. L. 145; 
Taylor v. Taintor, 16 Wall. (U. S.) 36G, 21 L. 
Ed. 2S7. The duty to surrender the fugitive 
is obligatory; Kentuc-ky v. Dennison, 24 How. 
(U. S.) 103, 16 L. Ed. 717; Taylor v. Taintor, 
16 Wall. (U. S.) 370, 21 L. Ed. 2S7. But in 
the case of a conflict of jurisdiction between 
the two states the surrender may be post- 
poned; Taylor v. Taintor, 1G Wall. (U. S.) 
3GG, 21 L. Ed. 2S7; In re Briscoe, 51 How. Pr. 
(N. Y.) 422; Com. v. Wright, 15S Mass. 149, 
33 N. E. S2, 19 L. R. A. 20G, 35 Am. St. Rep. 
475. 

It is not necessary that the party charged 
should have left the state in which the crime 
is alleged to have been committed, after an 
indictment found or for the purpose of es- 
caping a prosecution anticipated or begun; 
Ex parte Brown, 28 Fed. 653; but siraply 
tliat having committed a crime within a 
state, when he is sought to be subjected to 
its criminal process, he has left its jurisdic- 
tion and is found within another state; In re 
Reggal, 114 U. S. G42, 5 Sup. Ct. 114S, 29 L. 
Ed. 250 ; Renaud v. Abbott, 11G U. S. 2S7, 6 
Sup. Ct. 1194, 29 L. Ed. G29 ; Streep v. U. S., 
1G0 U. S. 12S, 1G Sup. Ct. 244, 40 L. Ed. 3G5; 
Moyer v. Nichols, 203 U. S. 221, 27 Sup. Ct. 
121, 51 L. Ed. 160; Ex parte Brown, 28 Fed. 
G53; In re Cook, 49 Fed. S33; In re White, 
55 Fed. 54, 5 C. C. A. 29; In re Bloch, S7 
Fed. 9S1 ; Kingsbury’s Case, 10G Mass. 223. 
Whether the motive for leaving was to es- 
eape prosecution or not, his return to answer 
the cliarges against him is equally within 
the spirit and purpose of the statute; and 
the siraple fact that he was not within the 
state to answer its criminal process, when 
required, renders him a fugitive from jus- 
tice, regardless of his purpose in leaving; 
►State v. Richter, 37 Minn. 436, 35 N. W. 9. 
That the accused did not believe he had cora- 
mitted any crime against the demanding 
state will not prevent his being a fugitive 
frora justic-e; Appleyard v. Massachusetts, 
203 U. S. 222, 27 Sup. Ct. 122, 51 L. Ed. 161, 
7 Ann. Cas. 1073 ; or that he cominits a crirae 
within a state and then simply returns to 
his own horae in another state; Ex parte 
Swearingen, 13 S. C. 74 ; In re Mohr, 73 Ala. 


503, 49 Ara. Rep. 63. Ile is held not to be 
a fugitive frora justice if he has never been 
in the deraanding state, but is alleged to 
have obtained raoney by false pretences 
through the niails; State of Tennessee v. 
Jackson, 3G Fed. 258, 1 L. R. A. 370. In In 
re Robinson, 29 Neb. 135, 45 N. W. 267, 8 L. 
R. A. 39S, 26 Ara. St. Rep. 378, the court or- 
dered the discharge of a prisoner because he 
had been forcibly brought into the state with- 
out requisitiòn papers; and to the same ef- 
fect, State v. Simmons, 39 Kan. 2G2, 1S Pac. 
177. Crimes which are not actually, but only 
constructively, committed within the deraand- 
ing state do not fali within the class of cas- 
es embraced by the constitution or acts of 
congress. Not that the jurisdiction to try 
the crime is lacking, but that no one can in 
any sense be alleged to have fled from a state 
in which he has never been corporally pres- 
ent since the commission of the crime; In 
re Mohr, 73 Ala. 503, 49 Am. Rep. G3; In re 
Reggel, 114 U. S. 642, 5 Sup. Ct. 114S, 29 L. 
Ed. 250; State v. Hall, 115 N. C. 811, 20 S. 
E. 729, 2S L. R. A. 2S9, 44 Am. St. Rep. 501, 
where the constructive presence of a raurder- 
er in the state, where the victim was struck 
by a bullet fired across the state boundary, 
was held not sufficient to make him a fugi- 
tive from that state when found in the state 
from which the shot was fired. 

In criminal cases , a forcible abduction is 
no sufficient reason w T hy the party should not 
answer when brought within the jurisdiction 
of the court which has the right to try him 
for such offence, and presents no valid ob- 
jection to his trial in such court; Ker v. 111- 
inois, 119 U. S. 436, 7 Sup. Ct. 225, 30 L. 
Ed. 421; Ex parte Scott, 9 Barn. & C. 446; 
State v. Smith, 1 Bail. (S. C.) 2S3, 19 Am. 
Dec. 679; Dows’ Case, 18 Pa. 37. Although 
it has been frequently held that if a defend- 
ant in a civil case be brought within the pres- 
ence of the court by a trick or a device, the 
service will be set aside, and he will be dis- 
charged from custody; Wells v. Gurney, S 
Barn. & C. 7G9; Metcalf v. Clark, 41 Barb. 
(N. Y.) 45. The law will not permit a person 
to be kidnapped or decoyed within the juris- 
'diction for the purpose of being compelled to 
answer to a mere private claim, but in crim- 
inal cases the interests of the public override 
that which is, after all, a mere privilege 
from arrest; In re Johnson, 167 U. S. 120, 17 
Sup. Ct. 735, 42 L. Ed. 103. 

As between the states, fugitives frora justiee 
have no right of asylum, in the international 
sense; and a fugitive who has been returned 
by interstate rendition raay be tried for other 
offences than that for which his return was 
demanded, without violating any rights se- 
cured by the constitution or laws of the Unit- 
ed States; Mahon v. Justice, 127 U. S. 700, 
8 Sup. Ct. 1204, 32 L. Ed. 283; Lascelles v. 
Georgia, 14S U. S. 537, 13 Sup. Ct. GS7, 37 L. 
Ed. 549, affirming id. t 90 Ga. 347, 16 S. E. 945, 
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35 Am. St. IieiJ. 21fJ; State v. Glover, 112 
N. C. S9C, 17 S. E. 525 ; Deople v. Cross, 155 
N. Y. 530, 32 N. E. 240, 31 Am. St. Ilep. S50; 
Com. v. Wrijiht, 158 Mass. 140, 33 N. E. 82, 
19 L. K. A. 200, 35 Am. St. Kep. 475; State v. 
Patterson, 110 Mo. 505, 22 S. W. 09G; Water- 
man v. State, 110 Ind. 51, 18 N. E. 63; State 
v. Kealy, S9 la. 94, 50 N. W. 283; Carr v. 
State, 104 Ala. 4, 10 South. 150; State v. 
Stewart, 00 Wis. 5S7, 19 N. W. 429, 50 Am. 
St. Kep. 3SS; Ham v. State, 4 Tex. App. 015; 
Williams v. Weber, 1 Colo. App. 191, 2s Pae. 
21; In re Brophy, 2 Ohio N. P. 230: Ilar- 
land v. Territory, 3 Wash. Ty. 131, 13 Pac. 
453; contra , In re Baruch, 41 Fed. 472; In 
re Fitton, 45 Fed. 471; State v. Ilall, 40 Kan. 
338, 19 Pac. 91S, 10 Am. St. Kep. 200; State 
v. Meade, 5G Kan. 090, 44 Pac. G19; In re 
Cannon, 47 Mich. 4S1, 11 N. W. 2S0. In some 
states the conrts have overruled foriuer de- 
cisions, bringing themselves in accord with 
tlie Unitcd States supreme court; Pctry v. 
Leidigh, 47 Neb. 12G, GG N. W. 30S; see In re 
Robinson, 29 Neb. 135, 45 N. W. 207, S L. R. 
A. 39S, 20 Am. St. Kep. 37S; In re Brophy, 
2 Ohio N. P. 230; Ex parte McKnight, 3 
Ohio N. P. 255; iU, 48 Ohio St. 5SS, 2S N. 
E. 1034, 14 L. R. A. 12S. See 12 ilarv. L. 
Kev. 532. 

Ilabcas corpus will not lie to release from 
custody one who has been forcibly abducted 
from another state and brought to trial into 
the jurisdiction of a tribunal having jurisdic- 
tion of the offence cliarged; Ex parte Davis, 
51 Tex. Cr. K. G0S, 103 S. W. S91, 12 L. K. A. 
(N. S.) 225, 14 Ann. Cas. 522; and to the 
same effect Ker v. Illinois, 119 U. S. 43G, 7 
Sup. Ct. 225, 30 L. Ed. 421, where the pris- 
oner was kiduapped in Peru, without any 
pretence of authoritv under the trcaty or 
from the United States, and brought to III- 
inois; his trial in the state courts was keld 
not to involve a violation of the due process 
clause of the constitution, nor of the treaty 
with Peru. The priuciple upon which the 
judgment rested was that when a criminal is 
brought into, or is in fact within, the custody 
of the state, charged witli a crime against its 
laws, the state may, so far as thc constitu- 
tion and laws of the United States are con- 
cerned, proceed against him for the crime, 
and need not inquire as to the partieular 
methods employed to bring him lnto the state. 
In meeting the contention that the accused, 
by virtue of the treaty with Peru, acquircd 
by his residence a right of asylum, it was 
said; “There is no languagc in this treaty, or 
in any other treaty made by tliis country on 
the subject of extradition of which we are 
aware, which says in terms that a party flee- 
ing froui the Unitcd States to escape punish- 
ment for crime becomcs thereby entitled to 
an asylum in the country to whlch he has 
fled.’’ The right of a government voluntarily 
to give an asylurn is diffcrent from the right 
to demand security in sucli asylum. The trea- 


ty, so far as it regulates the right of asylum 
at all, is intended to limit this right in one 
who is proved to be a criminal fleeing frum 
justice, so that on propcr demand and pru- 
ceedings had therein the government of the 
country of the asylum shall dellver him up tu 
the country where tlie crime was committed. 
To this extent, and to this alone, the treaty 
does regulate or impo.se a restriction upuii 
the right of thc government of the c-ountry of 
the asylurn to prutect the criminal froin re- 
moval therefrom. In Mahon v. Justice, 127 
U. S. 700, S Sup. Ct. 1204, 32 L. Kd. 2S3, the 
governor of Kentucky made a miuisition up- 
on the governor of West Virginia for om» 
charged with the crime of murder in Ken- 
tucky, alleged to have fled from lts jurisdie- 
tion and taken refuge in West Virginia. 
While the two governors were ln correspond 
ence on the subjeet, a body of armed men 
witliout warrant or other logal process, ar- 
rcsted the accused in West Virginia and 
delivered him to the jailor of Pike county, 
Kcntucky, in the courts of whlch he stood in- 
dicted for murder. Thereupon the governor 
of West Virginla, on behalf of that state, ap- 
plied to the district court of the Unitcd 
States for the Keutucky district for a writ 
of luibcas corpus and his return to tlie juris- 
diotion of West Virginia. The sn]>remc court 
hcld that no mode is provided hy which a 
person unlawfully abducted from one state 
to another ean be restored to the state from 
which he was taken, if held upon any process 
of law for offences against thc state to which 
lie has bcen carried. The de< ision was by a 
divided court, but its autkority is said to be 
none the less controlling; Moycr v. Nichul>. 
203 U. S. 221, 27 Sup. Ct 121, 51 L. Ed. IGo; 
aflirming ln re Moyer, 12 Idaho 250, s5 Pac. 
S97, 12 L. K. A. (N. S.) 227, 1IS Am. St. Rep. 
214. In Cook v. llart, 140 U. S. 163. 13 Sup. 
Ct. 40, 30 L. Ed. 934, it was said that the 
cascs of Kcr v. lllinois, 119 l T . S. 430, 7 Sup. 
Ct. 225. 30 L. Ed. 421, aiul Mahou v. Ju^ti‘ 0 , 
127 U. S. 700, S Sup. Ct. 1204, 32 L. Ed. 2S3. 
established two propositions: 1. That th.it 

court will not interfere to relieve pcr>un~s 
who have been arrested and taken by vi*»- 
lence from one state to another, where they 
are lield under process legallv is>ued from 
the courts of tlic lattcr state. 2. That tho 
qucstiou of the applicabllity of thls iloctrim* 
to a particular case is as much thc provlme 
of thc state courts as a questiou of coinm »n 
law, or of the law of nations, as lt !s of the 
courts of thc United Statcs. If a forcible ab- 
<Un-tion from auotlier state and convevane*» 
witliin the jurisdiction of the court holding 
him is no objection to his dctcntion and trial 
for the ofl’ence charged, no more is tho ohjcc- 
tion allowed if the abduction has beeii ac. om- 
plishcd under the forms of law. 1'he act com- 
phiined of does not relate to the restraint 
from which the pctitioner seeks to be relicv- 
ed, but to the meaus by whlch he was brought 
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within the jurisdiction of the court under 
whose process he is held; Pettibone v. Nich- 
ols, 203 U. S. 192, 27 Sup. Ct. 111, 51 L. Ed. 
148, where conspiracy was charged against 
the governors of the states of Idaho and 
Colorado and other oihcers to secure the pres- 
ence of Pettibone in the former state. It was 
lield that the fundamental question was 
whether a United States circuit court, when 
asked upon habcas corpas to discharge a per- 
son held in actual custody by a state for trial 
in one of its courts, under an indictment 
charging a crime against its laws, can prop- 
erly take into account the methods whereby 
the state obtaiued such custody, and that 
that question had been determined in the 
negative in Ker v. Ulinois, 119 U. S. 436, 7 
Sup. Ct. 220, 30 L. Ed. 421, and Mahon v. 
Justice, 127 U. S. 700, 8 Sup. Ct. 1204, 32 L. 
Ed. 2S3, supra. 

See 15 L. R. A. 177 n.; 12 L. R. A. (N. S.) 
225 n. 

The constitutional provision for interstate 
rendition warrants a surrender after convic- 
tion; In re Hope, 7 N. Y. C. R. R. 406, 10 N. X. 
Supp. 28; but after serving his sentence the 
convict cannot be surrendered under a req- 
uisition from another state until he has had 
rcasonable time to return to the state from 
which he was extradited; id. 

Extradition proceedings may be made the 
basis of a suit for malicious prosecution; Cas- 
tro v. De Uriarte, 16 Fed. 93. 

See Fugitive ekom Justice. 

EXTRA JUDICIUM. Extra-judicial; out 
of the proper cause. Judgments rendered or 
acts done by a court which has no jurisdic- 
tion of the subject, or where it has no juris- 
diction, are said to be extra-judicial. 

EXTRANEUS. In Old English Law. One 

foreign born; a foreigner. 7 Rep. 16. 

In Roman Law. An heir not born in the 
family of the testator. Those of a foreign 
state. The same as alienus. Vicat, A r oc. 
Jur.; Du Cange. 

EXTRAORDINARY. Beyond or out of the 
cominon order or rule; not usual, regular, or 
of a customary kind ; not ordinary; remark- 
able ; uncommon ; rare. Ten Eyck v. Episco- 
pal Church, 29 Abb. N. C. (N. Y.) 154, 20 N. 
Y. Supp. 157; The Titania, 19 Fed. 103. 


EXTRATERRIT0RIALITY. A term for- 
merly used to express the exemption from 
the obligation of the laws of a state granted 
to foreign diplomatic agents, war-sliips, etc. 
Wheaton, § 224. It has now been generally 
replaced by the term “Exterritoriality” (q. 
v.). See also Foreign Judgment; Foreign 
Law ; Equity. The term is used to indicate 
jurisdiction exercised by a nation in other 
countries, by treaty, as, by the United States 
in China or Egypt; or by its own ministers 
or consuls in foreign lands. Crime is said 
to be extraterritorial when committed in a 
country other than that of the forurn in 
which the party is tried. See 2 Moore, Int. 
L. Dig. 

EXTRAVAGAMTES. In Canon Law. The 

name given to the constitutions of the popes 
posterior to the Clementines. 

They are thus called, quasi vagantes extra corpus 
juris, to express that they were out of the canonical 
law, which at first contained only the decrees of 
Gratian: afterwards the Decretals of Gregory IX., 
the Sexte of Boniface VIII., the Clementines, and 
at last the Bxtravagantes, were added to it. There 
are the Extravagantes of John XXII., and the com- 
mon Extravagantes. The first contain twenty epis- 
tles, decretals, or constitutions of that pope, divided 
under fifteen titles, without any suhdivision into 
books. The others are epistles, decretals, or consti- 
tutions of the popes who occupied the holy see 
either before or after John XXII. They are divided 
into books, like the decretals. 

EXTREMIS (Lat. in extremity). When a 
person is sick beyond tbe hope of recovery, 
and near death, he is said to be in extremis. 

A will made in tliis condition, if made with- 
out undue influonce, by a person of sound 
mind, is valid. As to the effect of declara- 
tions of pcrsons in extrcmis , see Dying Dec- 

LARATIONS; DECLARATIONS. 

EYE-WITNESS. One who saw tlie act or 
fact to which he testifies. When an eye-wit- 
ness testifies, and is a man of intelligence and 
integrity, much reliance must be placed on his 
testimony. 

EY0TT. A small island arising in a river. 
Fleta, 1. 3, c. 2, s. b; Bracton, 1. 2, c. 2. See 

ISLAND. 

EYRE. A journey; a court of itinerant 
justices. In old English law applied to the 
judges who traveled on circuit to hold courts 
in the different counties. See Justices in 
Eyre. 

EYRER. To go about. See Eyre. 


[END OF VOL. 1] 
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